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PREFACE. 


On  firat  tboaght,  a  preface  to  a  work  the  plan  of  which  is  already  so  well 
known  to  thme  who  will  use  this  Tolume  might  seem  saperfluons,  but  this  Sup- 
plement is  more  than  a  mere  continuation  of  Green's  Digest  It  includes  a 
digest  of  all  of  the  five  Tolnmes  of  Judge  CofFey's  valuable  decisions.  It  in- 
cludes many  notes  from  California  Supreme  Court  decisions  reported  prior  to 
Tolmne  148  of  the  California  B«ports  which  wwe  not  included  in  Green's  Digest 
The  Table  of  Cases  is  also  amendatory  as  well  as  supplementary,  and  oontains  a 
large  number  of  California  cases  prior  to  148  California  which  were  not  in- 
cluded in  Green's  Digest.  It  will  also  be  noted  that  in  both  digest  and  Table 
of  Cases,  cases  contained  in  Green's  Digest  have  been  reprinted  merely  to  correct 
errors. 

The  form,  however,  is  the  same  as  that  of  Green's  Digest  The  same  dassi- 
fications  and  analyses  have  been  adopted  and  even  the  same  section  numbers 
have  been  preserved.  The  object  of  this  scheme  is  to  enable  one  to  turn  at  a 
glance  from  any  giv^  collection  of  cases  in  Green's  Digest  to  the  more  recent 
cases  dealing  with  the  particular  subdivision  of  the  subject  under  investigation. 
Wherever  it  was  not  possible  to  classify  a  digest  note  under  a  section  number 
found  in  Green's  Digest,  a  new  heading  has  been  made  which  has  beat  given  a 
new  number— usually  by  afBiing  the  fraction  "^."  Painstaking  eflEort  has 
been  exercised,  however,  to  place  these  new  sections  in  the  most  appropriate 
positions — ^that  is  to  eay,  nearest  the  moat  similar  section  heading.  Indeed, 
many,  if  not  most,  of  these  new  sections  are  but  subdivisions  or  subheads  under 
the  mun  section  headings  as  they  appear  in  Green's  Digest 

Attention  is  called  to  the  fact  that  in  the  analyds  following  the  scope  note 

at  the  beginning  of  each  title  only  so  much  of  the  analysis  found  in  Green's 

Digest  has  been  included  as  is  applicable  to  the  cases  digested  under  that  title 

in  this  Supplement 

JAMES  A.  BALLENTINE. 
July,  1910. 
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DIGEST 

REPORTS  OF  THeIuPREME  COURT 


DISTBICT  COURTS  OP  APPEAL 
CALIFORNIA. 

YOLTJMES  148  TO  154,  INCLUSIVE,  SUPREME  COURT  RE- 
PORTS, AND  VOLUMES  2  TO  9,  INCLUSIVE,  AP- 
PELLATE REPORTS,  AND  VOLUMES  1  TO 
5,  INCLUSIVE,  COFFEY'S  PROBATE 
DECISIONS. 


ABANDONMENT. 

Xaclnda  tb*  canenl  lutar*  at  reUngnlibiKnt  of 
proporty  oi  stbsr  rlglrti  at  tnj  kind,  u  dUtlnSDlilisd 
from  didicatlon,  nmaOm,  wilnr,  ate,  and  lu  »t. 
tact  &r  wkjr  of  «ztlnfitlduB*nt  of  tha  UUa  oi  Tlcbt. 
Of  prepanr  M  poDUe,  u  dadlettlou.     8m  Sadler- 

Uon. 
Of  eoDtrMl     8m  Coittneu,  t  SD7. 

§  19.    Frasnmptloiu  utd  Btaden  of  Proof. 

[a]  Tb«  law  does  not  presume  bq  abandon' 
ment  of  propertj'  frooi  mere  lapse  of  time. — 
Partridge  v.  HeSinnej,  10  CaL  ISL. 

ABATEMENT  AND  REVIVAL. 

Inslnda  nupciuloD  or  dalaat  at  dTil  actloni  In 
■■nnml  ij  suttari  affacUns  Uu  procidor*  maiely, 
not  aa  mcilta  of  tha  cauaa  at  actloni  gioondi  of 
(neb  abatamant  at  action*,  mora  partlcnlarly  want 
of  jDrlodictlon  of  tba  eoort,  tulnging  mora  tliui  on* 
■ctloB  for  tHa  luna  caasa,  dafacu  or  IrTocnlailUas 
In  brlDcliig  an  acUon  or  In  jolndar  or  daalanatlon 
of  partial  thaiato,  and  daath  or  dliilillltT  of  partial, 
occtUTlni  altliar  befora  or  attar  aetlan  la  biooghtj 
nacsultr  of  plcadlns  ar  otberwlH  taking  adTant>(a 
of  mattar  in  abatament,  and  aSact  of  fallnia  to  do 
10;  and  rarlTal  of  acUou  vUcb  nurlTa. 

n.  ANOTHER  ACTION  PENDING,  H  T-36. 
in.  DETECTS  AND  OBJECTIONS  AS  TO 
PARTIES       AND       PEOCBEDINGS, 
a  37-5B. 
rV.TBANSFEB  OB  DEVOLUTION  OP  IN- 
TEREST OE  LIABILITY,  SS  tlO-66. 
V.  DEATH    OP   PABTY    AND    REVIVAL 
OP  ACTION,  iS  67-89. 
A.     Abatement  and  Bevival,  H  6T-S3. 


n.    AHOTHEB  AOnOV  PENDIHO. 

SEASON  AND  EXTENT  OF  RULE,  1 1. 
TIME  WHZH  OTHEB  ACTION  MDST  Bl  PBHI>- 
INS,  1 11. 

§  7.    Baaaon  and  Elxtent  of  Knle. 

[a]  Cause  abates  on  ihowing  of  other  ae- 
tioB  between  samo  parties  for  tame  cause  at 
commencement  of  suit. — Case^  T.  Jordan,  68 
Cal.  217,  9  Pae.  92,  305. 


§  11,    Time    Wtmi    Othar   AcUoa   snut   ba 


[a]  Matter  in  abatement  of  the  plaintiff's 
action,  to  be  available,  must  eziat  at  the 
time  of  the  filing  of  the  plea;  and  a  plea  of  a 
prior  action  pending  is  ineffeotoa!,  unless  it 
is  pending  at  the  time  of  the  plea. — Buhman 
V.  Nickels  &  Brown  Bros.,  7  CaL  App.  SB2, 
95   Pac.   177. 


§  41.    Faflnie  to  File  Fartnarshlp  Oartlfieate. 

[a]  Failure  of  partnership  to  file  certificate 
under  section  2466  of  the  CivU  Code  abates 
suit.— Wing  Ho  v.  Baldwin,  70  Cal.  195,  11 
Pac.  565;  Phillips  t.  Qoldtree,  74  Cal.  1S5, 
13  Pac.  313;  15  Pae.  451:  Sweeney  v.  Stan- 
ford, 67  Cal.  635,  S  Pac.  444. 


S  66Vi.    Bepeal  of  Ponal  Statate. 

[a]  The  repeal  of  a  penal  st state  pending 
suit  for  the  penalty,  abates  the  suit. — Ball  v. 
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Tolman,  135  Cal.  376,  87  Am.  St.  Sep.  110, 
67  Pac.  339. 

T.    D£ATH   OF   FABTT   USD    BETIVAL 
OP   ACTION. 
A.    ABATEMENT  AND  BEVIVAL. 
§  7&Yi,    DMtta  Aftor  Jndsmant, 

[a]  Thongh  the  common-Iair  rule  that  « 
peisoual  action  dies  witb  the  persoo  applies 
to  an  action  for  a  pergonal  injur]'  eaiised  hj 
□egligence  of  a  defendant,  pending  suit,  that 
rule  not  having  been  changed  in  this  state, 
7et  that  rule  is  inapplicable  where  the  death 
of  the  plaintiff  occurs  after  a  judgment  in 
his  facor  which  has  not  been  vacated. — Fow- 
deo  V.  Pacifle  Coast  Steamship  Co~  119  CaL 
151,  86  Pae.  178. 

ACCOUNTINO. 

Inolnd*  aeUoni  to  oomp«l  Um  rand<Hn(  oT  >•- 
eanaU,  more  pwUcoIuly  ovmnon-law  aotloni  ef 
■econnt  oi  iceennt  Tandar  uxA  Umllai  lUtotiirf 
mn*iU*s  uid  aiialtibU  tetioni  of  •eeaont.  and 
operktlon  uid  affoct  of  aecoiuts  rendand  uid  HKlad, 
glthar  In  ncli  (ctloni  or  br  Tolontary  kct  af  tlw 
piitlii;  natnra  uid  icopa  of  ttaa  lamady  to  attain 
m  Kcoiuit  In  sonarali  groondi  af  ineli  *etloni  uid 
defanus  t&arata;  by  and  acalDit  wbom  Uiay  na,j 
ba  Dudnbdntd;  JnrliiUctlon  to  eompal  aeeonntlnc 
and  pre«aadlnci  UiarafeT,  and  procMdlncs  b*fer« 
andltoTi,  rataraoi.  msatan,  ato.;  Incldantal  rellat; 
jBdcmanti  OE  dacraai  uid  anforcameDt  tharaot;  rft- 
Tlaw  of  procaadlDfii  eoiti  In  ineli  aetlau;  uid  opan- 
Inc.  oaTTectlBc  inrchaiglnc,  and  (alsUrliiC  aceaiints 
In  tiDoraL 


Batwasn   prlndpal   uiA   M»nt.     B«*   Frindpal   and 
Acant. 

Batwaan  tatumu  lo  Mnunen.     Bm  Tananey  U  Ooos- 

BDBJECT8  OP  aCCODNTINO,  I  1. 
DEUAND  AS  A  PREREQtJiaiTE,  1  Ift. 
AS  EQUITABLE  FROCBEDINQ,  I  g. 
JURISDICTION  OF  BUPE&IOB  COURT,  |  4. 
PLEADING,  1  B. 

F[NDiNaa.i0H. 

§  1.    Subjects  of  Accounting. 

[a]  An  accounting  was  properly  rendered 
against  the  dsfeudant  for  rents  collected 
by  him  during  the  time  that  be  was  eiecntor 
of  the  will  of  bis  devisor,  ■■  well  ai  those 
received  after  distribution  ander  the  will. 
He  held  ooe-half  of  the  rents  aa  bailiff  of  tbo 
plaiutiff,  while  be  was  executor,  and  his  lia- 
bUitT  to  account  therefor  is  the  same  as  if 
he  himself  had  been  the  cotenaot  during 
that  period.— Flfnu  v.  Scale,  £  Cal.  App.  665, 
84  Pae.  263. 

[b]  Where  the  owner  of  bonds  pledged  as 
collateral  security  for  his  notes  was  present 
at  the  sale  thereof,  at  which  the  purchaser 
^are  his  cheek  to  pay  the  notes,  and  cred- 
ited the  surplus  on  other  indebtedness  of 
such  pledgor  to  the  parehaser,  to  which  no 
objection  was  made,  and  the  pledgor  by  bis 
conduct  at  that  time  and  afterward  became 
estopped  to  dispute  the  Tallditjr  of  the  tale, 
he  is  entitled  to  no  relief  by  way  of  aeeoant- 


ing  on  the  basis  of  its  alleged  invalidity.— 
Kose  v.  Doe,  4  Cal.  App.  680,  8B  Pae.  135. 

[c]  Supposing  the  sale  made  to  be  effective, 
yet  nnder  the  allegations  of  the  eomplaint, 
the  plaintiff  is  at  least  entitled  to  an  aecoant- 
ing  against  defendants  as  tmsteea  for  the 
excess  in  the  value  of  the  property  over  the 
amount  of  the  debt. — Hnene  v.  Cribb,  0  CaL 
App.  1*1,  gs  Pae.  78. 

[dl  Id  an  action  for  an  accounting  of  the  net 
profits  of  a  half  interest  in  land  held  in  de- 
fendant's name  and  sold  and  converted  to 
defendant's  use,  in  which  it  appears  that  the 
land  was  aold  to  sneh  defendant  by  the 
trustees  of  an  estate  who  had  employed  plain- 
tiff as  their  agent  to  effect  the  sale  and 
paid  him  a  eonuuission  therefor,  and  that  a 
secret  written  contract  was  made  between  the 
agent  and  purchaser,  that  the  sale  was  for 
their  joint  benefit,  and  that  the  purchaser, 
after  obtaining  the  deed,  was  to  convey  a 
half  interest  to  the  agent,  who  agreed  to  di- 
vide commissions  with  the  purchaser — held, 
that  such  contract  is  illegal  and  void  as 
against  public  policy,  and  cannot  be  enforced 
by  the  agent  against  the  purchaser. — Batlei 
T.  Agnew,  e  Cal.  App.  327,  9S  Pae.  395. 

^e]  The  test  whether  a  demand  connected 
with  an  illegal  transaction  may  be  enforced 
is.  Does  the  plaintiff  require  the  aid  of  the 
illegal  transaction  to  establish  bis  case?  If 
the  plaintiff  cannot  prove  his  case  without 
showing  that  be  has  broken  the  law,  the 
court  will  not  assist  him,  whatever  the  jus- 
tice of  his  claim  against  the  defendant. — 
Butler  T.  Agnew,  6  Cal.  App.  327,  09  Pae 


S  IVt-    Denund  aa  m  FiereinlsltK 

[a]  Where  an  agent  has  been  guilty  of  a 
breach  of  duty  in  failing  to  notify  the  prin- 
cipal of  money  collected,  or  has  converted 
the  property  to  his  own  use,  there  is  no  neces- 
sity of  a  demand  before  suit  for  an  ac- 
counting; bat  where  the  plaintiff  alleged  and 
proved  a  demand  and  refusal  of  the  defend- 
ant to  account,  the  requirements  of  the  law 
were  aatialled. — AUsopp  v.  Joshua  Hendy 
Machine  Works,  5  Cal.  App.  228,  00  Pae.  39. 

[b]  Where  the  ease  made  by  the  pleadings 
and  the  evidence  was  a  continuing  trust,  the 
statute  of  limitations  did  not  commence  un- 
til demand  and  a  refusal  of  the  defendant  to 
account  for  the  money  which  occurred  shortly 
before  the  action  was  begun. — Dillon  v.  Cross, 
B  CaL  App.  766,  91  Pae.  439. 

S  3.    As  EqnlUblfl  Proce«dlng. 

[a]  The  court  was  justified  in  treating  the 
action  as  one  in  equity,  in  which  the  defend- 
ant was  not  entitled  to  a  jury  trial. — Dillon 
V.  Cross,  6  Ca!.  App.  766,  91  Pae.  439. 

[b]  Upon  general  principles  of  equity,  the 
defendant  should  be  estopped  from  contend- 
ing that  the  value  of  the  property  intrusted 
to  it  if  or  resale  was  less  than  the  amount 
paid  therefor  by  plaintiff  to  defendant,  and 
the  evidence  is  held  to  austalu  a  finding  that 
there  was  no  difference  in  value. — Allsopp  v. 
Joshua  Hendy  Machine  Works,  C  Cal.  App. 
228,  90  Pae  39. 
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[e]  Conrti  will  not  aid  an  aeeoonttDg  bj 
a  ^rw>D  defrauded  at  the  request  of  the  party 
guilty  of  the  fraud. — Amerieau  Copying  Co. 
▼.  Lebmanii,  6  C&l.  App.  1,  91  Pae.  414. 

§  4.    JmUdictlaB  of  Snpsrior  Oamt. 

[a]  The  gnperior  eoart  has  no  jnriBdiction 
to  order  the  deposit  of  a  fund  ia  court,  upon 
which  the  plaiutifF  has  a.  claim,  and  which  ia 
not  directly  the  subject  of  litigation,  but 
which  is  ioToIvad  only  incidentally  in  an  ac- 
tion for  an  accounting  and  Battlement  of  tha 
afFairs  of  an  insolvent  corporation,  and  for 
the  payment  of  its  creditors,  of  which  the 
plaintiff  is  one,  who  also,  as  seeretary  of  the 
corporation,  was  authorized  by  its  directors 
to  sue,  collect  assets,  pay  creditors,  and  dis- 
tribute the  residue  of  its  assets  among  the 
stockholders  entitled. — Burke  r.  Superior 
Court,  7  Cal.  App.  178,  03  Pae.  1058. 

S  S.    FludiDg. 

[a]  In  an  action  for  an  accounting  nnder 
an    agreement    for    resale    by    defendant    of 

t property  hefors  sold  by  him  to  plaintiff,  and 
ntrusted  to  defendant  as  agent  for  rc^sale, 
where  it  appears  that  a  portion  of  the  prop- 
erty was  resold,  and  the  complaint  and  evi- 
denee  and  findings  support  the  cause  of  ac- 
tion for  an  accoanting,  an  averment  and 
Bnding  that  the  proper^  not  resold  was  mis- 
appropriated by  defendant  to  his  own  uses, 
do  not  change  the  cause  of  action  to  one  of 
tort  for  conversion,  but  are  immaterial  and 
mar  be  disregarded  aa  sarplusage. — Allaopp 
T.  Joshaa  Hena;  Uaehioe  Works,  5  CaL  App. 
228,  90  Pae.  39. 

[b]  In  an  action  for  an  aeeonnting  of  monej 
alleged  to  have  been  delivered  in  trust  by 
plaintiff  to  the  defendant,  although  the  com- 
plaint does  not  in  direct  terms  allege  that 
defendant  accepted  the  money  in  trust,  or 
agreed  to  keep,  deposit  or  invest  it  for  tbo 
[daintiff,  yet,  in  the  absence  of  any  de- 
murrer, it  is  sufficient  that  such  essential  faet 
appears  inferentially  from  an  averment  that 
the  defendant  deposited  a  specified  part  of 
the  money  in  a  certain  savings  bank  in  trust 
for  the  plaintiff. — Dillon  v.  Cross,  S  Cal.  App. 
766,  91  Pae.  439. 

[c]  In  the  acconntine  between  the  p«rties, 

Saymente  made  by  de^ndant  to  plaintiff,  de- 
endant  ii  entitled  to  credit  for,  though 
pleaded  as  a  ccnnterclaim,  and  the  statuta 
of  limitations  cannot  apply  to  the  right  to 
such  credits.  The  cross-demands  must  be 
deemed  compensated  so  tar  as  they  equal  each 
other,  under  section  440  of  the  Code  of  Civil 
Procedure.— Dillon  v.  Cross,  &  Cal.  App,  766, 
91  Pae.  439. 


[a]  Held,  that  a  finding  that  as  to  money 
paid  by  plaintiff  to  defendant  during  his 
minority,  the  defendant,  who  was  plaintiff's 
father,  did  not  relinqoish  his  right  to  the 
money  so  paid,  is  not  inconsistent  with  a 
flnding  that  the  money  delivered  to  plaintiff 
after  majority  was  delivered  to  defendant  in 
tmst,  to  be  kept  invested  and  deposited  for 

Slaintiff. — Dillon  v.  Cross,  S  Cal.  App.  7S6, 
1  Pae.  430. 


[b]  Where  the  findings  were  against  the 
plaintiff,  and  included  the  agreement  to  share 
commietions,  such  agreement,  being  part  of 
the  illegal  contract,  cannot  be  eliminated 
from  the  findings  on  the  gronnd  that  it  has 
DO  probative  force  on  the  question  of  its 
validity.  Every  part  of  the  contract  is  to 
be  considered  in  determining  that  question. — 
Butler  V.  Agnew,  9  Cal.  App.  327,  99  Pae. 
395. 

Aocomrr  stated. 

tnclnde  ebUfatlonB  Implied  oi  Imvosed  bj  law  to 
pftjF  til*  balance  o(  an  aecoont  renderMI  m  statsd  be- 
t«*<n  partus  and  adailttad  to  be  dna,  Indapcndent 
Dt  any  ciirtts  promlM  of  pajruitnt:  natora,  raqol- 
altes.  Incident*,  operation,  and  eirMt  ol  lueli  state- 
menti    ot    accoanti;    and    rlsUa,    UabUtttss,    and 
remadle*  of  tlu  partlss. 
DEFINITIONS  AND  E88ENTIAL8.  |  1. 
ACTS  CONSTITUTINQ  STATEMENT,  |  S. 
DfPLIED  ASSENT  OP  PABTZ  TO  BE  CHABOED, 

IB. 
TIHB  TO  SDE,  1 15. 
PLEADINO.  i  16. 
EVIDEHOE,  I  IS. 


§  1.    Doflnltfons  and  I 

[a]  The  rule  that,  if  an  account  Is  pre- 
sented to  a  debtor,  and  he  does  not  object  to 
it  within  a  reasonable  time,  his  acquiescence 
wilt  be  taken  as  an  admission  that  the  ac- 
count is  truly  stated,  is  baaed  on  the  exist- 
ing liability  of  a  debtor  to  his  creditor  and 
on  previous  monetary  transactions  between 
them.  An  account  stated  cannot  be  made 
the  instrument  to  create  a  liability  where 
none  existed;  and  where  the  court  foood, 
upon  sufficient  evidence,  that  there  was  no 
monetary  transaction  between  plaintiff  and 
defendant,  and  no  existing  liability  of  de- 
fendant to  plaintiff,  defendant  could  not  be 
charged  with  an  account  stated,  even  if  an 
itemized  account  were  presented  against  it. — 
Stimson  Mill  Co.  v.  Hughes  Mfg.  Co.,  8  Cal. 
App.  559,  97  Pae.  822. 

[b]  The  fact  that  itemised  aceonnts  against 
a  copartnership  were  delivered  at  the  office 
of  the  corporation,  to  its  general  manager, 
who  was  one  of  the  previous  partners,  would 
not  render  it  an  account  against  the  cor- 
poration or  delivered  thereto. — Stimson  Mill 
Co.  V.  Hughes  Mfg.  Co.,  8  CaL  App.  C59,  97 
Pae  322. 

S  2.    Acts  OoDstitiitliig  Stfttemont. 

[a]  Where  the  record  shows  that  no  account 
of  any  kind  was  rendered  to  the  corpora- 
tion defendant,  and  that  itemized  accounts 
were  made  out  against  a  previous  partner- 
ship formerly  engaged  in  the  same  business, 
from  which  the  corporation  received  part  of 
its  property,  the  corporation  having  been 
organized  before  the  lumber  was  sold,  the 
corporation  cannot  be  charged  with  an  ac- 
count stated  upon  such  itemized  scconnts, 
there  being  nothing  to  indicate  that  any 
claim  or  estoppel  was  being  asserted  against 
it.— Stimson  Mill  Co.  v.  Hughes  Mfg.  Co., 
8  CaU  App.  559,  07  Pae.  322. 


DqitizedbyGoOt^le 


ACCOXTNT  STATED,  t|  0-lS— ACKNOWLEDGMENT,  Z-HI,  H  1-42. 


S  B.  In^od  Atsmt  of  Partr  to  bo  Ohtrged. 
[b]  Ab  aeconnt  stated  by  tbe  eorpoiation 
in  favor  of  ona  who  afterward  beeama  its 
director,  for  nrvieoB  aetaally  performed  and 
money  advaDced  prior  thereto,  ii  valid  and 
binding.  No  expreas  agreement  was  required 
to  be  abown,  but  a  findinz  in  favor  of  the 
aeeount  stated  ii  aufficientlf  based  upon  an 
implied  agreement. — Shively  v.  Eureka  Tel- 
lurium Gold  Min.  Co.,  S  Cal.  App.  238,  89 
Pac.  1073. 

§  IS.    Tlmo  to  Sne, 

[a]  As  soon  as  an  account  ceases  to  be 
open  and  the  balance  is  ascertained  and  as- 
sented to,  it  becomes  a  stated  acconnt,  and 
the  balance  is  at  once  subject  to  the  opera- 
tion of  the  statute.— Visher  v.  Wilbur,  6  Cat 
App.  562,  SO  Pae.   1065,  91  Pac.  41E. 

§  16.    Pleading. 

[a]  The  defendant  mnst  be  held  to  know 
wbether  he  ia  indebted  to  the  plaiDtill  or  not, 
and  his  denial  of  tbe  indebtednesa,  based  npon 
a  want  of  information  and  belief,  raises  no 
issue.— Brady  v.  Baneh  Uining  Co.,  7  Cal. 
App.  182,  94  Pae.  65. 

§  18.    Evidence. 

[a]  Upon  the  theory  that  the  action  was 
for  money  had  and  received  upon  an  ac- 
eonnt  stated,  any  evidence  relevantly  bear- 
ing upon  the  alleged  bar  o '  the  statate 
pleaded  in  the  answer  was  admissible  to  show 
that  the  account  stated  waa  for  interest  on 
a  barred  note. — Visher  v.  Wilbur,  S  Cal.  App. 
662,  90  Pae.  1065,  01  Pac.  412. 


tbe  account  was  admitted  in  evidence  with- 
out sufficient  preliminary  proof  of  the  agency 
of  one  who  assumed  to  represent  the  defend- 
ant in  agreeing  to  the  account,  granting  that 
the  ruling  was  erroneous,  it  was  without 
prejudice,  where  proof  that  he  was  super- 
intendent and  general  manager  of  the  de- 
fendant corporation  was  immediately  sup- 
plied by  sufBcient  evidence. — Brady  v.  Ranch 
Mining  Co.,  7  Cal.  App.  1S2,  94  Pac.  S5. 

ACKNOWLEDGMENT. 

IncloIIa  teratl  dBClaraUon*  of  tha  geDolDBDeH  Bf 
■a  lutramant  In  writing,  mid*  by  s  p«run  txtcat- 
iDf  It.  or  proof  o[  du*  aucntlon  of  snch  sn  ln>t;a- 
aent,  mada  by  an  MUittcs  witnau  di  Mher  psiion, 
bafoc*  ft  compstaDt  eoort  or  oSle«r,  to  aitabUsli  Uw 
validity  af  loeli  Initnuneat,  »r  to  aotltl*  »  to  b< 
admlttell  ID  widanca  er  to  be  recardal;  nstor*  and 
oacaiiltr  of  "i«.fciTif  ■cknowladcmanti  suklng,  tak- 
ing foim,  Uid  nvuisltai  of  incb  >ckna«]eilsin*Dts, 
■nd  fora  and  ra«Dlslt<f  of  caitUcatai  of  ickaDwl- 
•dcmeat;  amandmeDt  of  defects  tbtrcln;  and  eao- 
elnsivtiMsa  and  effect  of  aekaowiadciDants  and  of 
cettlfleates  of  soknowladgnMnt. 

I.  NATURE  AND  NECESSITY,  H  1-18. 
n.  MAKING  AND  TAKING,  H  19-40. 
in.  CEETiriCATE,  li  41-02. 


L    NATDBB  ASD  KEOEBSITZ'. 

I  1,    Objoct  of  Acknoiriodgmmt, 

[a]  The  notary  is  not  lequirad  to  certify  t» 
the  ownership  of  the  property,  bat  the  pur- 
pose of  the  certificate  is  to  establish  the 
identity  of  the  grantor  and  the  genuineness 
of  the  signature  to  the  deed. — Ho  man  t. 
Wayer,  9  Cal.  App,  123,  98  Pae.  80. 

[b]  The  statute  expressly  forbids  the  no- 
tary from  taking  the  acknowledgment  at  all, 
nnleas  be  knows  the  peraon  making  it  to  be 
the  proper  person,  or  takes  the  proof  of  a 
credible  witness  to  that  effect,  and  certifies 
the  fact  of  such  proof  in  the  eertifieata  of 
acknowledgment,  aa  required  by  law. — Ho- 
man  v.  Wayer,  9  Cal.  App.  123,  03  Pae.  SO. 

IL     UAEHfO  AKD  TAKINa. 

§  27.    Onntm  «  Hoitgagw  in  Znatroment. 

Sa]  The  well-settled  rule  that  an  aeknowl- 
gment  taken  by  a  grantor  before  a  no- 
tary, who  is  a  grantee,  vitiatea  the  ae- 
knowl edg  men  t,  does  not  apply,  nor  does  the 
reason  for  it  eziat,  where  'an  acknowledgment 
by  grantors  is  taken  before  a  notary  who 
is  one  of  the  grantors, — Oreve  v.  Echo  Oil 
Co.,  S  Cal.  App.  275,  96  Pae.  904. 

[b]  Where  all  the  stockholders  of  the  grant- 
ing corporation  consented  in  writing  to  the 
deed  of  land  made  to  the  corporation  defend 
ant,  the  fact  that  their  acknowledgment,  as 
well  ss  that  of  tbe  secretary  of  the  granting 
corporation  making  the  certificate,  that  tbey 
are  the  owners  of  all  the  stock,  was  taken 
before  one  of  the  stockholders,  who  was  a 
notary  public,  who  held  only  one-ninth  ot 
the  stock,  tbe  consent  of  the  other  stock- 
holders being  sufficient  to  validste  the  ^ant, 
without  hia  joining  therein,  cannot  vitiate 
the  acknowledgment  by  the  other  stockhald- 
ers  and  by  tbe  certifying  secretary  before 
him  as  such  notary. — Greve  t.  Echo  Oil  Co, 
8  Cal.  App.  275,  96  Pae.  904. 

in.     OEBTIFICATE. 
MAKI>)e  AlfD  REQUISITES.  )  «S- 
RECITAL  THAT  OHiNTOB  13  KKOWM   TO   OP. 
FICEK,  I  4T. 

§  42,    MaMag  and  Beqnlsltes. 

[a]  It  is  the  policy  of  the  law  to  construe 
certificates  of  acknowledgment  liberally,  and 
nnucccBsary  words  inserted  therein  will  be 
regarded  as  surplusage.  The  inseition  of  the 
word  "who"  in  the  last  clause  of  the  ac- 
knowleilgmcnt  of  a  mortgage,  "and  who  ac- 
knowledged to  me  that  he  executed  the 
same,"  the  certificate  being  otherwise  in  due 
form,  will  not  vitiate  the  certificate,  which 
may  be  fairly  construed  as  a  statement  that 
the  person  appearing  before  the  officer  did 
actually  acknowledge  to  him  that  he  eieculed 
the  mortgage.— Reed  v.  Bank  of  Ukiab,  US 
Cal.  96,  82  Pac  845. 

[b]  A  certificate  of  acknowledgment  of  a 
deed  made  before  a  notary  public,  which  re- 
cites his  name  and  official  character  aa  a 
notary  public  in  and  for  the  county  named, 
in  the  usual  form,  and  ia  signed  by  him 
merely  with  the  words  "Notary  Public"  after 
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bis  ■ijnstare,  (olBeieiitlr  statos  tbe  aame  of 
his  office,  within  the  requiTement  of  section 
1183  of  the  Civil  Code,  to  entitie  the  deed 
to  record.— Duckworth  v,  Wattonville  Water 
*  Light  Co.,  150  Cal.  520,  80  Fae.  S3S. 

{  47.  B«cltal  tlurt  Orantor  Is  Known  to  Of- 
ficer, 
[a]  When  tbe  proof  of  a  credible  witneis 
is  t&ken  to  be  recited  in  the  certificate,  the 
credible  witness  must  himself  be  known  to 
tbe  notarj,  which  la  implied  from  tbe  re- 
quirement that  the  officer  shall  certifj  that 
Ench  person  is  a  credible  witness.— Ho  man  t. 
Waver,  0  Cal.  App,  123,  OS  Pae.  80. 


the  person  who   ezecated   tbe  instrument, 
any    other    person,    or   bj   the    statement    of 
any    other    person   not   known   to    him. — Ho- 
mnn  V.  Wayer,  9  Ca).  App.  123,  98  Pac.  SO. 

ACTION. 

iDclnd*  Baton,  ■miDdf,  uid  Inddtnti  e 


dvO  ao- 


BSd  defsDMS  la  l«ur*l;  wbo  ire  tntltled  te  id* 
and  ta  defend;  dittlnctloni  bstVHO  dTll  ind  crln- 
Uwl  raaedlei  and  legal  and  eanlUbl*  ramsdlss, 
batveea  actions  on  aoutraet  and  ucOaa*  of  tort,  and 
between  paTtknln  forms  ol  aetlou:  eumnlatlve  end 
«xclnslTi  remodlei;  Jolndn  and  ipUttbic  of  eaniM 
«f  action,  and  confoMaUon  and  MTsranea  of  aetloni ; 
jBMiand  01  UDttca  befon  nit,  laaT*  to  sua,  ud  otker 
conditloiu  prooodont;  and  eanuneneomont,  prasoen- 
tlon.  and  tarmlnation  of  letlona  In  (aBeral,  and  itiv 


I.  QBOUNDS    AND    CONDITIONS    PBE- 
CEDENT,  9}  1-27. 
m.  JOINDER,    SPLITTING,    CONSOLIDA- 
TION AND  8EVEBANCE,  H  28-44. 
A.  Joinder  of  Csnses  of  Action,  tf  45- 
87. 


I.      OBODNDB     AND    COHDITIONB    PSE- 


1  Z4y«- 

[a]  One  who  consents  to  an  act  which  oo- 
casions  him  loss  is  not  injarod  bv  it.— -Chureh- 
lU  V.  Banmann,  95  CaL  541,  30  Pao.  770. 


A.  JOINDEE  OP  CAUSES  OP  ACTION. 
S  45,    OanMS  WUdi  mar  bo  Joined. 

[a]  A  canse  of  action  to  recover  the  poi- 
Eesaion  of  real  property  may  be  united  with 
n  eanse  of  action  to  recover  the  rents  and 
profltB  thereof,  and  the  fact  that  they  are 
commingled  and  not  separately  stated  is  not 
ground  of  demurrer  to  the  eomplnint. — Beck- 
innn  v.  Waters,  3  Cal.  App.  734,  83  Pac.  997. 


f  96.    Wlist  OonsUtntes  Oonuuencemmt. 

fa]  Under  the  provisions  of  sections  405  and 
1049  of  the  Code  of  Civil  Procedure  aa  ae- 

C*L  Diful — 40T 


tiou  is  eommeneed  by  tbe  filing  of  the  com- 
plaint and  is  deemed  to  be  pending  from 
that  time  nntil  its  final  determination  on 
appeal,  or    until    the    time    for    appeal    has 

Sassed,  unless  the  Judgment  is  sooner  satie- 
ed.— Ei  parte  Joutsan,  154  Cal.  640,  98  Pac 
391. 

ADJonmra  land  owners. 

ladnde  matoal  ngbts,  dntios.  and  lUbflWoB  at 
proptlsteri  ef  adjoining  lands  arliing  from  or  In- 
ddant  to  tb<  eontlgnltT  of  tbslr  Isndi.  moiolyi  as. 
In  ittpoet  Dl  ivnatahlp  of  tiHi.  (to.,  on  bonndarlas; 
latnal  snpport,  ozeaTatlani.  imbanlunonte,  and 
ttmctDTH  aStctltig  tlw  adjolntng  Und;  oiuraBob- 
mints;  obitroetloni  of  aeotii  of  llgbt  or  all,  at  of 

I.ATSRAL  BOPPOKT,  t  1. 
FBOJECTINa  TBEES.  |  8. 
PBOJEOntIS  WALLS,  |  4, 

S  1-    Lat«nil  Support. 

[a]  In  an  action  for  damages  by  lessees  for 
Injury  to  their  property  and  bnsiness  from 
the  fall  of  one  side  of  the  building  leased 
into  an  excavation  made  by  defendants  on 
adjoining  land,  caused  by  their  removal  of 
shores  and  braces  placed  to  support  the  wall 
and  land  by  agreement  between  defendants 
and  plaintiff's  lessor,  and  by  picking  bricks 
out  of  the  wall  on  plaintiff's  land  to  make 
niches  therein,  to  carry  out  the  plans  and 
specifications  of  a  bnilding  to  be  erected  on  ' 
the  adjoining  land,  an  amendment  to  the 
complaint  allowed  to  conform  to  tbe  proofs  ' 
with  out  changing  the  eanae  of  action,  bnt 
merely  to  make  the  allegations  more  specific, 
each   comnlaint  beine  sufflcien'"  '"    — '"'~    - 

both  defendants  appealing, 
tnte  such  an  amended  pleading  as  defend- 
ants were  entitled  to  demur  to  or  answer 
as  matter  of  right. — Hedstrom  v.  Union  Trust 
Co.,  7  Cal.  App.  278,  94  Fee.  SSfl. 

[b]  It  was  the  duty  of  the  owner  of  the 
adjoining  land  making  a  lower  excavation 
than  that  required  by  the  city  ordinance  to 
support  the  wall  and  land  of  the  lessor;  and 
the  fact  that  the  lessor  bad  taken  precau- 
tions to  have  his  wall  and  land  supported  did 
not  release  the  adjoining  owner  from  the 
dnty  so  imposed  upon  him  by  section  832  of 
the  Civil  Code. — Hedstrom  v.  Union  Trust 
Co.,  7  Cal.  App.  278,  S4  Pae.  386. 

[c]  Evidence  was  admissible  to  show  that 
the  retaining  wall  of  the  lessor  was  built  to 
the  depth  required  by  the  city  ordinance,  and 
was  a  sufficient  retaining  wall  to  that  depth; 
and  the  city  ordinance  was  admissible  in 
connection  with  such  evidence  to  show  such 
compliance. — Hedstrom  v.  Union  Truat  Co., 
7  Cal.  App.  278,  94  Pac.  388. 

[d]  Where  the  owner  of  the  adjoining  land 
extended  the  retaining  wall  to  a  lower  depth, 
to  make  it  part  of  the  wall  erected  by  it, 
and  as  additional  support  of  the  lessor's  land, 
It  adopted  his  retaining  wall  as  sufficient 
for  the  purposes  for  which  it  was  built  and 
when  it  was  extended  as  a  sufficient  retain- 
ing wall  for  all  purposes. — Hedstrom  v.  Union 
Trust  Co.,  7  Cal.  App.  278,  94  Pac  386. 


complaint  being  sufficient  to   enstain   a    ' 
ng  of  negligent  trespass,  committed  b^ 
defendants  appealing,  does  not  consti- 


,ni=db,Google  ■ 


M0S 


ADJOINING  LAND  OWNEBS,  II 3,  4— ADTEBSE  POSSESSION. 


I  9.    PnjKttnc  Ttsm. 

[m]  Line  tiect  wbose  trunk*  vtBiid  partly 
«n  tlu)  land  of  two  eotetminoiis  ownera  and 
form  the  boandary  line  between  them  are 
held  hf  tbem  ■■  Mnanti  in  common. — Seai- 
boToogb  T.  Woodill,  7  Cal.  App.  3B,  93  Paa. 
S83. 

[b]  Neither  of  tbo  eoterminana  ownera  is 
at  libertj  to  cnt  any  of  the  line  trees  with- ' 
ont  the  eoD««nt  of  the  other,  nor  to  ent  &waf 
the  part  which  extendi  into  hli  land,  if  he 
therebjr  injnres  the  common  property  in  the 
tree*.  Each  owner  in  common  haa  the  right 
to  demand  that  the  owner  of  the  other  por- 
tion ahall  BO  nae  bia  part  aa  not  unreason- 
ably to  injure  or  destroy  the  whole.— Bcar- 
borongh  v.  Woodill,  7  Cal.  App.  3S,  03  Pae. 
883. 

[e]  The  eonrt  will  take  Jndiei«I  notiee  el 
the  flora  and  climatic  conditions  of  the  eono- 
try;  nnd  it  will  be  preiamed  that  the  cut- 
ting down  of  eyprcBs  trees  (or  firewood  on 
the  boundary  line  between  orange  orchards 
in  Soothern  Califarnia  ie  not  a  legitimate 
enjoyment  of  the  estate  in  inch  trees  by  one 
of  tbe  tenant!  in  common,  and  injunction 
will  lie  to  prevent  the  cntting  down,  injur- 
ing or  deitroying  any  of  the  remaining  trees 
growing  on  the  line.— Scarboroagb  v.  Woodill, 
7  CaL  App.  S9,  SS.Pac.  383. 

I  4.    Projeeting  Walla. 

[a]  Wbere  the  oTidenee  clearly  establishee 
that  the  contractor  employed  by  the  owner 
of  the  adjoining  land  was  guilty  of  negli- 
gent trcapaiB  opon  tbe  land  occupied  by  the 
plaintiffs,  and  also  clearly  shows  that  such 
trespaiB  wai  made  in  accordance  with  the 
plans  and  apecificationg  reqniTed  b^  the  owner 
of  tbe  adjoining  land,  it  is  sufScient  to  sup- 
port a  fiu'ltng  that  the  negligent  trespass 
was  committed  by  both  parties. — Hedatrom 
V.  Union  Trust  Co.,  7  Cal.  App.  £78,  91  Pae. 


ADOPTION. 

laolnde  tsMnf  eUld  af  tnotlier  ss  bus's  omr 
ehlld;  pTOoeadlBfi  tlurafar,  aal  lifiut,  dntlas  and 
UsblllU**  arislnf  Uuafrom. 

§  TVs.    Adoption  Piocaedlngs — Di  0«neraL 

[a]  In  this  ease  are  set  forth  in  fnli  a  peti- 
tion for  the  adoption  of  a  minor,  the  writ- 
ten consent  of  the  institution  liBTing  the 
cbild  in  custody,  the  eoTCnanta  of  the  adopt- 
ing parents  and  tbe  order  of  tbe  court  an- 
thoriEiug  the  adoption.— In  re  Beicble,  S  Cof. 
Pro.  Dee.  219;  In  re  OriAn,  S  Cof.  Pro.  Dee. 
230;  In  re  Dale,  6  Cof.  Pro.  Dec.  2Z6. 

%  ID.  Adoption  Froceedlngs  —  Compliance 
with  Statute. 
[a}  The  adoption  of  children  was  unknown 
to  the  common  law;  the  institution  in  this 
state  ia  purely  a  creation  of  statute,  and  one 
who  claims  to  bave  been  adopted  must  show 
that  tbe  statute  has  been  complied  with.— 
Estate  of  Benton,  3  Cof.  Pro.  Dec.  S19. 

8  17.  OapadtT  of  Adopted  OUld  to  Inherit. 
[a]  The  legal  status  of  a  person  as  a  child 
by  adoption,  acquired  under  the  lex  domicilii, 


follows  him  on  a  change  of  domicile,  and  car- 
ries with  it  the  rigbt  of  inheritance  incident 
to  such  status,  unless  tbe  same  is  repugnant 
to  the  law  of  tbe  latter  domicile. — Estate  of 
Senton,  3  Cof.  Pro.  Dec  519. 

ADULTEBT. 

Ksa  *ua  K  w«aan  etka  tkan  Us  wife,  and  soUella- 
tloa  to  commit  nek  acta,  refuded  as  an  offaas* 
scalnst  public  Berals,  bM  Hsnlj  u  ■  breach  of  tbe 
nhllftlen  af  manttgti  nstare  and  aiMnl  af  crim- 
inal respnislbUUr  thnwfor,  and  sronnds  of  defense: 
and  preaacntlan  and  panlab^utt  of  sack  acts  a» 
pnblte  Bltensea. 


[3. 

IBDICrTMENT,  |  «. 

I  I.    Adnlteiy  Defined, 
[a]  Section    93   of  the    CiTil    Code   defines 

"■dnltory"  as  "tbe  voluntary  sexual  in- 
tercourse of  a  married  person  with  a  person 
other  than  the  offender's  husband  or  wife." — 
People  T.  SilTa,  8  Cal.  App.  349,  97  Pae.  202. 

g  2.    Heceasi^  for  Hottnlou  CobabltaUon, 

[a]  Under  tbe  act  of  1871-72,  page  381, 
chapter  276,  in  order  to  sustain  a  convic- 
tion of  living  "in  a  state  of  open  and  uotori- 
ona  cohabitation  and  adultery,"  the  adulter- 
ous relation  must  be  shown  to  have  been 
notorious.  If  such  relationship  is  kept  secret, 
even  if  it  be  eontinuoas,  the  crime  is  not 
eBtabIiBhed.~People  v.  Salmon,  148  Cal.  303, 
113  Am.  St.  Bep.  268,  83  Pae.  42,  3  L.  B.  A., 
N.  8.,  118Q. 

§  s.    Indictment. 

[a]  An  indictment  charging  a  man  and 
woman  named  with  tbe  crime  of  "living"  ii» 
a  state  of  open  and  notorious  cohabitation 
and  adultery  with  each  other,  said  parties 
"not  being  then  and  there  [at  tbe  time  and 
place  stated]  married  to  each  other,"  suf- 
ficiently charges  the  offense  defined  in  sec- 
tion 269a  of  the  Penal  Code,  though  it  i» 
not  averred  that  either  of  the  parties  is  a 
married  person,  such  allegation  being  neces- 
sarily implied  by  the  charge  made  in  the 
indictment  in  the  language  of  tbe  statute, 
which  fully  answers  the  requirements  of  sub- 
division 2  of  section  950  of  the  Penal  Code 
in  containing  "a  statement  in  ordinary  and 
concise  language,  and  in  sucb  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  is  intended." — People  V.  Silva,  8 
Cal.  App.  349,  97  Pae.  202. 

ADVERSE  POSSESSION. 

Indnda  poiieiilon  ef  proparty  sa  inconitstant 
with  tha  Fosieailon  ar  title  al  utother  as  to  con- 
stltata  an  alamant  of  title  or  avldeDca  of  tlUa  In  the 
poiuuDr;  natnra,  raqnlsltas,  luddents,  aparmtloii, 
and  affect  of  sneh  pasaauton;  avldaaea  relating 
thsieto;  and  aoqnlslUon  of  tuia  tbaroby. 
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ADVERSE  POSSESSION,  H,  ILL,  H  5-31. 


nt  PBOPERTT  SUBJECT  TO  ADTEB3E 

POSSESSION,  a  28-39. 
rV.  NECESSAEY  ELEMENTS,  Si  40-IM. 

B.  Actual  Passe»ion,  {j  45-57. 

E.  Dnration    and    Continuity   of   Pot- 
session,  3!  e5-73. 

P.  Hostile    Character    of   PoBietrion, 

}S  74-as. 

O.  Payment  of  Taxes. 
VI.  TITLE     AND     EIGHTS     ACQUIRED, 

11  lSO-133. 
Vn.  PLEADING,  EVIDENCE  AND  TEIAI^ 
a  129-136. 

IX.    PEBBOKa  BT  AND  AGAIHBT  WHOM 

TITLE  MAT  BS  AOQUmED. 
PIB90NS    ENTITLES    TO    HOLD    ADVEBBELT, 


§  S.    Psnona  Bntltlad  to  Hold  Advensly. 

[a]  The  appellant  was  gnUty  of  ineieasable 
negligence  in  suffering  with  pasBiTe  indiffer- 
ence an  adverse  title  to  ripen  a^nit  her 
before  her  eyes,  and  it  would  be  unjust  under 
the  eireumstauccs  ahown,  after  an  innocent 
tbiid  p&rty  has  purchased  the  land,  to  de- 
clare that  she  abould  be  upheld  to  the  preju- 
dice of  such  innocent  party,  in  asserting 
rights  lost  through  her  own  fault. — Steekter 
V.  Ewing,  e  Cal.  App.  761,  03  Pae.  286, 

S  13.    Oramtois. 

[a]  If  grantor  in  deed  takes  adverse  pos- 
session of  land  granted  subsequent  to  his 
deed,  and  holds  continuous  adverse  posses- 
sion for  five  years,  he  may  set  np  the  stat- 
ute of  limitations  as  s  defense  in  an  action 
of  ejectment  brought  against  him  by  his  gran- 
tee.—Franklin  T.  Dorland,  2S  Cal.  175,  87 
Am.  Dec  111:  Dorland  v.  Uagilton,  47  Cal. 
485. 

S  IS.    Tonuita  In  Otanmon. 

[a]  The  possession  of  the  community  prop- 
erty by  the  divorced  wife,  however  adverse 
in  fact,  did  not  begin  to  become  prescriptive 
as  to  the  divorced  hnsband  or  his  heirs,  in 
tha  absence  of  a  notice,  either  actual  or 
eonstroetive,  imparting  knowledge  of  the  hos- 
tility of  her  possession.  Until  such  notice 
the  possession  of  one  tenant  in  common  will 
be  deemed  in  law  the  poBieSBion  of  both  and 
to  have  been  amicable. — Tabler  v.  Peveril!, 
4  Cal.  App.  671,  88  Pac.  994. 

[b]  The  statute  of  limitations  will  run  in 
favor  of  tenants  in  adverse  posaession,  even 
as  against  their  co  tenants. — Casserly  v. 
County  of  Alameda,  153  Cal.  170,  91  Pm. 
765. 

m.    PB0PEKT7  SUBJECT  TO  ADVEBSE 

POSSESSION. 
SAILROAD  SIGHT  OF  ViY.  |  IS. 
PROPERTY    DEDICATED    TO    PUBLIC    IN    OBN- 

EBAL,  I  SO, 
STKEETS  AND  BODABES  OB  PARKS,  |  Bl. 

f  28.    Ballroad  Bight  of  Way. 
[a]  A  stock  corral  is  a  necessary  adjunct 
lo  th«  transpoitation  business  of  »  lailroad 


eoTporatioD;  and  a  prescriptive  title  may  h» 


[a}  If  the  power  to  dispose  of  proprietary 
lands  is  left  to  the  legislature,  it  may  then 
dispose  of  them  in  order  that  they  may  be- 
come the  subject  of  private  ownership.  Bnt 
the  mere  existence  of  a  power  to  abandon 
a  public  use  does  not  warrant  tbe  beginning 
of  adverse  possession  before  such  power  is 
cieroiBed.— People  v.  Kerber,  152  CaL  781, 
125  Am.  St.  Rep.  93,  93  Pac.  878. 

[b]  Lands,  In  general,  which  are  devoted 
to  public  use,  while  so  devoted  cannot  be 
acquired  by  adverse  posseseioD.  But  in  eases 
where  the  public  use  ia  abandoned  by  com- 
petent authority   the   land   is  then   held   as 


verse  posseision  can  be  maintained,  or  if  the 
statute  of  limitations  can  mn  against  the 
state  In  regard  ttf  such  proprietary  property, 
it  will  begin  to  run  from  the  date  when  the 
public  use  ceases,  and  not  before. — People  v. 
Kerber,  152  CaL  731,  125  Am.  St.  Bep.  93, 
93  Pae.  878. 
[c1  Keither  the  fact  that  the  land  was 
held  by  the  city  and  county  under  a  trust 
to  convey,  nor  that  tbe  plaintiff  might  have 
enforced  a  deed,  if  he  bad  proved  posses- 
sion by  himself  or  by  his  predeceBsors  in  in- 
tereBt  under  the  terms  of  the  Van  Ness  or- 
dinance, could  defeat  the  title  acquired  by 
virtue  of  bis  ten  years'  adverse  possession, 
nor  justify  tha  court  in  refusiug  to  k>vo 
him  judgment  against  the  citv. — Orsck  v. 
PowelHon,  3  CaL  App.  282,  85   Pac.   129. 

§  31.    StiMta  and  Sqnarea  or  Parka. 

[a]  The  user  for  a  period  of  eleven  years 
of  a  ditch  unlawfully  constructed  and  main- 
tained  in  a  public  highway,  without  objec- 
tion from  the  public  authorities,  creates  no 
prescriptive  right  in  favor  of  the  owner  of 
tbe  ditch  to  continue  to  maintain  the  same 
as  a  ditch  along  the  highway. — Kern  Island 
Irr.  Co.  V.  City  of  Bahersfleld,  ISl  CaL  403, 
90  Pac.  1052. 

[b]  The  adverse,  open,  notorious,  and  ex- 
clusive possession  and  use  of  such  public 
squares,  by  the  town  and  city  of  Oakland 
from  1852  to  1874,  and  by  the  county  of 
Alameda  pursuant  to  an  act  of  the  legis- 
lature, from  1874,  when  county  buildings 
were  erected  thereon  and  maintained  by  tbe 
county  adversely  to  all  the  world  for  the 
further  period  of  more  than  twenty-nine 
years,  and  for  twenty-seven  years  after  the 
patent  of  the  United  States  was  issued  to 
the  original  owner  of  tbe  Mexican  grant,  un- 
der whom  tbe  cotenants  making  the  parti- 
tion deeds  acquired  title,  gives  tbe  county 
a  perfect  prescriptive  title  in  tbe  squares, 
under  the  statute  of  limitations,  as  against 
an  action  thereafter  by  a  devisee  of  one  of 
its  cotenants  to  quiet  title  to  a  fractional 
ahare  therein. — Casserly  v.  County  of  Ala- 
meda, 153  CaL  170.  94  Pac  765. 
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ADVEBSE  POSSESSION,  IT,  B-F,  Si  4S~7ff. 


IT.    HEOES8ABT   ETfBlffTtNTH. 
B.    ACTUAL  POSSESSION. 

DSPINITIONS,  I  <f . 
BESIDENOE  AlfD  IKOLOSUBE,  I  41. 
ACTS  OF  OWHEBSHIP,  i  61. 

POBSZ88IOH      THEOCGH      AGENT,      SEBVAHT, 
TENANT  OB  UOBTOAGOB,  i  BT. 

S  <5.    Seflnltioiui. 

[b]  Under  seetionB  334  and  3E3  of  tbe  Cuit 
«t  Civil  Procedure,  e,  tiOa  to  laud  b7  ad- 
Toras  poBsesBlon,  acder  a  claim  of  title  not 
fouDded  opOB  a  written  instrnment,  judg- 
ment, or  decree,  can  be  acquired  only  to  the 
land  actually  occupied,  and  the  land  so  oc- 
cupied is  such  land  as  has  been  protected  by 
a  aubatantial  iuclosure,  oi  land  whteh  has 
been  usaallj  cultivated  or  improved. — Loa 
Angeles  etc.  By.  Co.  v.  Montijo,  153  CaL  15, 
94  Pac.  97. 

S  48.    BMidenca  and  Indonin. 

ia]  Where  posseeaion  ii  taken  onder  a  claim 
title  founded  upon  a  written  instrument, 
it  is  not  ueceBsary  to  make  it  advene  that 
ft  snbstantial  inclosure  protecting  it  should 
be  eepaistely  confined  to  the  entire  land 
granted,  bnt  the  land  may  be  contained  in 
a  largo  Inclosnie  with  other  lands  held  by 
the  cJaimantB  under  cUim  of  title. — Boti' 
ford  V.  Eyraud,  148  Cal.  431,  83  Pac.  1008. 

§  El.    Acta  of  OwnenUp, 

[a]  Where  the  grantee  commenced  work  on 
and  about  the  land,  and  opened  a  street  on 
one  side  thereof,  and  cleared  the  land  of  ita 
incombent  growth,  leveled  a  ditch  there  on, 
and  constructed  a  honse  upon  it,  and  exer- 
cised such  acts  of  pOBsesaion  of  the  whole 
block  for  a  period  extending  more  than  five 
years  after  the  posHession  taken  by  hii  gran- 
tors, a  title  by  prescription  is  sufficiently 
shown  in  him  and  bis  incoeBaora  in  interest. — 
Botsford  Y.  Eyraud,  148  Cal.  431,  83  Pac 
1008. 

(bj  There  was  no  adverse  possession  of  the 
father  while  he  leinained  an  inmate  of  the 
family  of  the  deceased  son  onder  the  agree- 
ment for  an  advancement  of  the  considera- 
tion to  the  son  and  for  support  in  tbe  son's 
family  npan  the  land;  and  the  only  adverse 
possession  was  that  of  the  defendant,  who 
oueted  plaintiff  under  the  subsequent  deed 
from  the  father,  wliieh  was  of  too  short  dura- 
tion to  constitute  a  prescriptive  title. — Hoyt 
T.  Znmwalt,  149  Cal.  381,  86  Pac.  600. 

§  67.  PosBSBBlon  ThTOQgta  Agent,  Servant, 
leuont  or  Mortgagor, 
[a]  Where  after  tool  yeara'  possesBion,  an- 
der  a  large  inclosure  by  the  original  occu- 
pants under  claim  of  title,  the  block  granted 
by  tlio  written  instrument  wa»  deeded  to  a 
grantee,  and  such  large  inclosure  was  al- 
lowed to  continue  for  another  year  without 
further  acts  of  poasesaion  by  the  grantee, 
there  was  no  interruption  of  the  adverse  pos- 
session, but  the  continuance  of  the  large  in- 
eloBare  couBtitnted  a  posseBsion  for  the  gran- 
tee by  his  grantors  as  his  agents  in  respect 
of  tbe  block  so  deeded. — Botsford  v.  Eyraud, 
148  CaL  431,  83  Pac  1008. 


P>]  A  mortgagee  In  possession,  after  hli 
right  to  foreclose  has  become  barred  by  the 
statute  of  limitations,  has,  and  ought  to  have, 
some  means  of  quieting  his  title  to  the  mort- 

faged  premises;  and  since  he  can  no  longer 
oreelose,  he  should  be  allowed  to  set  in 
motion  the  time  which  will  bar  the  right 
of  the  mortgagor  to  redeem,  by  plainly  muii- 
festing  his  intention  to  claim  the  land  as 
his  own,  so  that  at  tbe  end  of  five  years,  in 
default  of  redemption,  he  will  be  invested 
with  a  prescriptive  title. — Cory  v,  Santa 
Tnei  Land  etc.  Co.,  ISl  CaL  778,  91  Pac. 
047. 

[c]  The  actions  of  the  mortgagor  in  this 
case,  and  his  acquiescence  for  upward  of  ten 
years  in  the  possession  of  the  mortgagee,  is 
sufficient  evidence  that  such  posseasion  was 
in  pursuance  of  an  express  agreement  there- 
for.—Cory  V.  Santa  Tnez  Land  etc.  Co.,  151 
Cal.  778,  91  Paa.  647. 


E.    DUBATION    AND    CONTINUITT    OP 


§  67,    Tacking  SuccesEtTa  Fosaeislona. 

[a]  Where  the  plaintiff  eatablished  a  clear 
record  title  to  the  atrip  of  land  conveyed  to 
the  defendant,  which  was  not  included  in 
the  record  title  of  defendant,  defendant  can- 
not tack  its  own  possession  thereof  to  that 
of  any  previous  holder  where  tbe  land  is  not 
fnclnded  in  the  boundaries  of  the  deed  from 
such  holder,  in  order  to  prove  title  thereto 
by  adverse  possession, — Meseer  v.  Hibemia 
Sav.  etc.  Society,  149  Cal.  122,  84  Pac.  835. 

§  70.    Interruption. 

Sa]  The  purchaser  cannot  claim  title  by 
verse  posseasian,  when  it  appears  that  be- 
fore the  lapse  of  five  years  he  conveyed  the 
property  to  others  who  brougiit  suit  to  qaiet 
title,  and  the  property  was  reconveyed  to  him 
by  the  plaintitts  while  tbe  title  was  in  liti- 
gation. The  period  of  such  litigation  can- 
not be  included  in  adverse  possesBion. — Es- 
tate of  Bicbards,  154  Cal.  478,  Q8  Pac.  528. 

[b]  Where  the  land  in  controversy  was  sold 
(or  delinquent  taxes  assessed  to  the  defend- 
ant, the  continuity  of  plaintiff's  adverse  pos- 
session was  thereby  broken  between  the  time 
of  such  sale  and  the  redemption  made  from 
the  state.— Snotswood  t.  Spotswood,  4  CaL 
App.  711,  89  Pac.  363. 


ENTRY  AND  POSSESSION  BT  MISTAKE,  I  79. 
WHAT  00N8TITDTES   COLOR  OP  TITLE — SUf- 
FIOIENOT  OF  INSTRUMENT.  |  S8. 


S  79,    Entry  and  Possession  by  lUstako. 

[a]  Title  by  adverse  possession  ma^  be  ae- 
quired,  though  the  adverse  possession  may 
have  commenced  nnder  a  mistake. — Steckter 
r.  Bwiog,  a  CaL  App.  761,  93  Pac  286. 
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5  83-  Wliat  OonstftntM  Color  of  T1U«— Snf- 
Oclwicr  of  Uutmment. 
[«]  Where  a  hnsbanS,  bj  &  ieeA  in  which 
tha  wife  does  not  joio,  conTe^a  the  property 
«■  which  a  homestead  has  been  declared  to 
heiy  and  sbs  Bubsequentlv  deeds  the  prop- 
erty to  s  third  person,  who  immediately  en- 
ter* into  poBseBsion,  guch  posaesEion  bo  taken 
onder  the  deed  from  the  wife,  maintained  for 
the  etatntory  time  and  nnder  statutory  eon- 
ditiona,  may  ripen  into  a  title  by  adverse 
posaesBion.— Donnelly  t.  TreeaBkis,  154  Cat. 
261,  97  Pac  *21. 

[b]  In  an  action  involving  advene  poaaes- 
lion  and  a  title  by  prescription  acquired  un- 
der forecloanrs  of  a  mortgage,  where  all 
parties  interested  believed  that  a  mortgage 
made  by  appellant  and  her  deceased  husband 
to  a  baiik,  and  the  title  acquired  under  fore- 
eloaore  thereof,  inclnded  the  premises  in  con- 
troversy, and  where,  after  appellant's  son 
in  law  aeqnired  that  title,  appellant  attorned 
to  him,  and  became  his  tenant  under  rental 
for  ten  years  of  the  premises  in  eontro- 
*eny,  and  he  paid  all  taxes  on  the  whole 
property  and  had  a  possession  thereof  actual, 
open,  notorions,  hostile,  continuous  and  un- 
interrupted, under  a  claim  of  titie,  ezcluBiva 
of  any  other  right,  as  his  own  for  that  pe- 
riod, after  which  he  conveyed  the  whole  title 
to  one  of  the  respondents,  to  whom  the  whole 
property  was  pointed  out  by  appellant,  and 
to  whom  appellant  surrendered  exclusive  pos- 
session, such  res pon dent  acquired  the  pre- 
Bcriptive  title  as  against  the  appellant,  though 
the  record  title  did  not  include  the  premises 
in  controversy. — Steckter  v.  Ewing,  6  CaL 
App.  761,  93  Pac.  2SB. 

G.     PAYMENT   OF   TAXES. 

§  101.     Snttdency  of  OompUancs  with  6tat- 
nto. 
[a]  The  actnal  occupation  of  land,  initiated 
in  the  year  1S84,  cannot  ripen  into  title  by 
adverse  possession,  in  the  absence  of  a  show- 


I  which  had  been  levied  upon  the 
land,  as  required  by  section  325  of  the  Code 
of  Civil  Proeednie. — Mann  v.  Maun,  152  Cal. 
23,  91  Fac.  994. 

[b]  A  title  by  prescription  which  had  be- 
come perfect  prior  to  the  amendment  in  1878 
of  section  325  of  the  Code  of  Civil  Proce- 
dure, making  the  payment  of  taxes  an  ele- 
ment of  adverse  possession,  is  not  defeated 
by  reason  of  the  nonpayment  of  taxes  by  the 
adverse  nsers. — Strong  v.  Baldwin,  154  CaL 
150,  129  Am.  St.  Bep.  149,  97  Fac.  178. 

[e]  A  proEcriptive  title  of  defendant  nnder 
the  tax  deed  ib  not  made  out  where  there 
was  an  intermption  in  the  payment  of  sub- 
Eequent  taxes  on  the  laud  sold,  notwithstaud- 
ing  a  double  assesament,  by  the  first  payment 
of  all  taxes  aBsessed  on  the  entire  property 
to  the  plaintiff,  before  the  payment  of  the 
second  or  double  tax  which  the  defendant 
had  caused  to  bo  assessed  to  himself,  on  the 
land  eold.  In  snch  case  defendant  cannot 
claim  compliance  with  the  statute. — Commer- 


TL    TITLE  AITX)  RIGHTS  AOQUIBED. 
i  121.    Natnia  of  TlUa  Acquired. 

[a]  A  title  acquired  by  prescription  is  oa 
effectual  and  complete  as  one  obtained  by 
a  conveyance,  and  unless  extinguished  by 
virtue  of  some  special  statutory  provision 
continues  nntil  conveyed  by  the  possessor  or 
lost  by  another  adverse  possession  tor  the 
required  time. — Strong  v.  Baldwin,  1S4  Cal. 
150,  129  Am.  St.  Bep.  149,  97  Fac.  178. 

Vn.    nSADHra,  BVIDEITOE  AND  TBIAI.. 
S  134.    AdmlulbOlty  of  Evidence. 

ia]  The  assessment-rolla  showing  payment 
taxes  by  the  testatrix  were  properly  in- 
troduced in  evidence  in  support  of  a  title 
acquired  by  her  by  adverse  posaesBion. — Tay- 
lor V.  McCowen,  1S4  Cal.  798,  99  Pac.  351. 

I  13S.    Snffldencj  ot  Evldenca. 

[a]  Where  the  findings  in  favor  of  the  sev- 
eral parties  are  not  conflicting,  but  the  evi- 
dence in  support  of  the  finding  of  a  pre- 
scrijftive  right  in  the  owners  of  the  lana  is 
conflieting,  and  there  is  some  evidence  to 
support  it,  it  cannot  be  disturbed,  though  the 
preponderance  of  evidence  may  be  against  it. 
Smith  V.  Hampshire,  4  Cal.  App.  8,  87  Pac. 
224. 

AFFIDAVITS. 

tnelDd*  fOTmsl  dtdaistions  oi  stauneati  In  writ- 
ing and  and«  oatb,  u  to  lasttars  of  tact,  whvtlMr 
mad*  VDlnnUiUr  oi  not,  takan  •■  pait«  lor  nie  In 
U(al  prooMdlngs;  msUng,  taUnc,  and  nqnlMtM  at 
■ach  afluUTlts:  soMndmeat  ot  dafsets;  and  na*  In 
■vldauiM  in  g«nsiaL 

g  3.  Signature, 
[a]  In  the  absence  of  a  statute  or  rale  of 
court  requiring  it,  the  affiant's  signature  to 
an  otherwise  regular  affidavit  is  not  neces- 
sary.—City  of  Fetalnma  v.  White,  152  Cal. 
190,  92  Pae.  177. 

AORIOnLTUBE, 

InelDda  promotion  and  refnlatlDB  of  sfrlcnltnial 
pnrntiu  tn  pnnal:  pnblle  aid  and  protectlan  to 
t&OM  ancagad  tbaraln;  acrlcnltnral  loditlas;  agitcnl- 
tnn]  llaas ;  and  otliar  Inddontal  rlglits  and  roaadlas. 
CONSTITDTIONALITT  OF  8TATDTES  PBOTEOT- 

INO  AND  PKOMOTINO,  I  1. 
AGRICOLTDRAL      ASSOCIATIONS      fOBMED 
UNDER   STATUTE,  I  !». 

g  1.  OonsUtatlonaUty  of  Statutes  Protectlac 
and  Promoting. 
[a]  SeeUon  10^  of  said  act  of  1S91,  added 
thereto  by  the  act  of  February  IS,  1895,  and 
carried  into  the  General  Agricultural  District 
Act  of  March  31,  1S97  (Stats.  189T,  p.  '304), 
purporting  to  authorize,  in  effect,  the  for- 
mation within  the  associatioD  of  a  private 
corporation,  and  the  transfer,  without  con- 
sideration, of  all  the  property  of  tne  asso- 
ciation to  the  private  corporation,  to  ba 
managed  and  disposed  of  by  it  for  its  owa 
use  and  benefit  and  the  use  and  benefit  of 
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tba  itockholden,  In  tha  tkoie  maunw  tbat 
propertj^  of  privKta  eontoratioiu  Ib  oidinarily 
managed  and  Aiapotea  of,  subject  to  tha 
limitatioDB  apeeifled  therein,  is  nn const itu- 
tioual,  aa  being  in  conflict  with  section  31 
of  artida  IV  of  the  state  constitutioD,  pia- 
Tiding  that  the  legiBlaCure  ahall  have  no 
power  "to  make  anj  gift,  or  authorize  the 
making  of  rtoj  gift,  of  enj  pnblie  money  or 
thing  of  value  to  snj  individual,  municipal 
or  oCher  corporation  whatever,"  except  as  pre- 
acril)ed  in  section  22  at  tha  aame  article. — 
Sixth  DiatTict  etc.  Aaan.  v.  Wright,  164  Cal. 
lie,  97  Pac.  144. 

§  IVf    Agrlcvltnnl  Awodktloiu  Fanned  Un- 
der Statota. 

[a]  An  agricultural  aBBOciatioD,  organized 
under  the  act  of  April  15,  1380,  and  the  sub- 
sequent act  of  1691  (Stats.  1SB1,  p.  13S),  is 
a  state  inBtitution,  a  public  agency  of  tha 
state,  which  is  within  the  ezcluEive  manage- 
ment and  control  of  tba  state  and  c barged 
with  tbe  performanca  of  a  part  of  the  fnnc- 
tiouB  of  state  government.  Its  property  ia 
public  property,  dedicated  to  tbe  pnrposea  of 
Bucb  public  corporation,  and  accepted  there- 
for by  the  state,  and  there  is  nothing  in  tbe 
laws  relative  to  any  sucb  association  which 
authariied  it  to  have  a  capital  stock  or  to 
issue  certificates  of  stock,  or  which  contem- 
plated a  retention  of  any  interest  in  or  con- 
trol  of  any  portion  of  such  property  by  the 
persons  forming  such  aasociation  or  dedicat- 
ing money  or  other  property  to  its  purposes. — 
Siith  District  etc.  Aasn.  v.  Wright,  154  Cal. 
119,  97  Pac.  144. 

[b]  A  dead  of  lots  to  a  district  agricnl- 
turu  aseociation  in  trust,  to  ba  Bold  or  dis- 
posed of  by  it  to  the  best  advantage  for  the 
purpose  01  improving  its  grounds  and  for 
the  purpose  of  meeting  the  expenses  of  tba 
trust,  including  the  expenses  of  litigation, 
does  not  limit  the  power  of  disposition  to  a 
sale  for  cash.  Under  such  deed  the  asBO- 
eiation  has  the  power  to  convey  a  portion  of 
the  land  in  consideration  of  legal  servicea 

ferformed  and  to  be  performed  for  it  af- 
ecting  tbe  execution  oi  tha  trust. — ManaGeld 
v.  District  etc.  Asan.,  1S4  CaL  145,  97  Pac 
150. 

[c]  A  district  agricultural  association,  oi^ 
gaoized  under  the  act  of  April  15,  ISSO,  for 
the  purposes  specified  therein,  is  a  public 
agfncy  of  the  state,  within  its  exclusive  man. 
agement  and  control,  and  is  charged  with 
the  performance  of  a  part  of  the  functiona 
of  the  state  government.  Such  an  asaociation 
is  a  public  corporation. — People  v.  San  Joa- 
quin etc.  Assn.,  151  Cal.  797,  91  Pae.  740. 

[dj  The  act  of  April  15,  1880,  and  sob- 
■equent  acts  on  the  same  subject,  contem- 
plated a  single  asaociation  for  each  agri- 
cultural distnct,  and  expressly  declared  that 
any  association  formed  thereunder  should  be 
known    and     designated     b^     the     name    of 

" Agrieultural  Association,"  leaving  a 

blank  for  tha  insertion  of  a  number  or  name 
which  should  diitingnish  it  from  tbe  asso- 
ciations of  other  districts.  Any  ancb  as- 
■oeiatioii  aesnmed  the  name  so  far  as  it  was 
tben  daelkied  by  the  act,  and  those  forming 


tba  aBsoeiation  had  no  power  to  provide 
otherwlBe.  In  the  absanca  of  otbar  apeeial 
designation   by   those   forming   or   compoiing 

the  BsvOciation,  to  precede  the  words  "agri- 
eultural association,"  to  distinguish  it  from 
the  associations  of  other  agricultural  districts, 
words  indicating  the  number  of  the  district 
would  ba  supplied  by  law  by  reason  of  the 
provisions  of  the  act,  and  by  sucb  name  and 
style  the  association  existed,  with  power  to 
sue  and  be  sued  and  to  purchase,  bold,  and 
lease  real  estate  for  tbe  purposes  defined  in 
said  act.— Sixth  District  ete.  Assn.  v.  Wright, 
154  Cal.  119,  97  Pac.  144. 

ALIENS. 

Induda  raiioni  sf  foraUn  allefline*;  thalr  rICMi 

and  OlwAllltUi  In  v>a*csl:  axdnilan  or  apolalon 
from  tha  cojiatTj!  r«(nlatlon  uid  riitrtcUon  Bt  lai- 
Blgratlon;  and  admiisien  to  dUwDiUp. 

V.    NATOBALIZATIOir. 

PBOCEEDtNQB   TO   EFFECT— FBOVIMS,  t  **■ 
OKDEB  NATUBALIZIHa  AS  A  lUDGMENT, 

1 4a. 

I  44.    Procoedlnga  to  ESact — Piorlng. 

[a^  Where  it  appears  that  the  declaration 
of  intention  to  become  a  citizen  was  filed  on 
tbe  same  day  when  the  application  was  sworn 
to,  but  several  days  before  it  was  filed,  it 
must  ba  presumed  against  perjury  that  the 
declaration  of  intention  was  filed  before  tbe 
affidavit  was  made;  and  such  presumption  is 
sufficient  to  support  a  finding  that  at  the 
time  of  making  the  affidavit  and  applica- 
tion, and  at  tbe  time  of  filing  tbe  same,  she 
had  filed  her  intention  to  become  a  citizen. 
Pardee  v.  Sehanzlin,  3  Cal.  A  pp.  597,  66  Pac. 
612. 


§46. 


■  Oidar  Naturalizing  u  «  Jndg- 


[a]  An  order  admitting  an  alien  to  eitiien. 
ship  is  a  judgment  of  tbe  same  dignity  and 
of  the  same  qualities  as  any  other  judgment 
of  a  court  having  jurisdiction;  and  it  can- 
not be  set  aside,  except  in  some  recognized 
lawful  mode,  either  by  motion  within  six 
months  thereafter,  or  by  action  in  equity,  or 
by  appeal. — Tinn  v.  United  States  District 
Attorney,  148  Cal.  773,  113  Am.  St.  Bep.  3S(, 
84  Pac.  152. 

[b]  After  the  lapse  of  six  months  from 
the  time  when  the  petitioner  was  admitted  to 
citizenship  there  was  no  authority  for  tbe 
institution  of  a  proceeding  by  motion  to  va- 
cate the  judgment  admitting  him;  and  an 
order  vacating  the  same  upon  motion  of  tbe 
United  States  attorney,  for  fraud  in  its  pro- 
curement more  than  three  years  after  the  nat- 
uralization, is  void,  and  will  be  annulled 
upon  certiorari.- Tinn  v.  United  States  Die- 
trict  Attorney,  148  CaL  773,  113  Am.  St.  Bcp. 
354,  84  Pac.  152. 

ANIMALS. 
Inelads  anlmsli  Hit  nbjeeti  of  pmpattr  at  ef 
Itfal  pmUotloa  ai  nanlmtlDii.  etiiti  than  |uu  an4 
flili:  natur*  and  Inddanta  of  rlshta  ot  propert;  la 
«"'—'■.  and  liabilities  for  Injnilai  tij  thaaii  ragnla- 
tloni  for  thali  srotaetlon  from  dlMtw,  lll-tnatnwnt. 
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AQISTUENT  FOB  UEN,  |  ]]. 

UABIUTT  OP  KEEPER,  UASTEB  OB  OWITEB 
OP  TICI008  ASUIAh—KaOVhBDQS  OF 
TICIOnSNESa  as  EI^UENT  op  UABIIo 
ITT,  I  SO. 

ACTIONS  FOB  PERSONAL  INJUBIES,  I  £3. 

f  11.    AgiBtment— Lien  for. 

[a]  Section  3051  of  the  Civil  Code  eipfewly 
and  aneonditionaUT'  gives  a  lien   for  pastut- 


that  tba  plaintiff  should  be  engaged  in  tbe 
general  biuinesB  of  psatnriiig  stack. — Seale 
r.  UcCarth;,  148  CaL  ai,  S2  Fae.  845. 

[b]  Where,  t,t  a  specifled  time  before  aait, 
a  certain  sum  was  dne  to  plaintiff  for  pastur- 
ing tbe  defendant's  horses,  and  tbe  defend- 
ant then  refnsed  a  demand  of  plaintiff  that 
he  pay  eaid  snm  and  remove  the  horses,  tbe 
plaintiff  was  compelled  to  retain  tbe  poMes- 
sion  of  tbe  horses  and  continue  to  fumiBh 
tbem  with  pasturage  or  lose  bia  lien.  It  is 
sufficient  that  be  commenced  his  action  to 
enforce  tbe  lien  within  a  reasonable  time 
thereafter,  and  tbe  court  found  tbe  value  of 
the  eontiuaed  pasturage. — Seale  v.  McCarthy, 
148  Cal.  ei,  S2Fac.84S. 

5  20.  Liability  of  Keepei,  Master,  at  Owner 
of  Viclona  Animal  —  Knowledge  of  VI- 
donmew  as  Element  of  Llahilltj, 

[s]  Tbe  gist  of  an  action  against  tbe  owner 
ef  an  alleged  viciouB  horse  for  injuries  sus- 
tained by  a  kick  therefrom  is  the  keeping 
of  the  viciDUB  horse  by  tbe  defendant  with 
knowledge  of  its  vicious  propeasity;  and  it 
is  of  the  essence  of  tbe  plaintiff's  esse  that 
be  shall  prove  these  matters,  and  also  that 
be  himself  was  ignorant  of  its  viciousneaa 
until  the  injury  occurred  therefrom. — Hane- 
man  t.  Western  Meat  Co.,  8  Cal.  App.  SSS, 
97   Pac.   695. 

fb]  Under  evidence  ten^ng  to  show  a  pre- 
viooB  kicking  b^  the  horse,  nutter  special 
circumstances,  without  injury  to  anyone,  but 
failing  to  show  the  general  vicious  nature 
of  the  borae,  and  utterly  failing  to  abow  any 
knowledge  by  the  owner  of  any  acts  of 
vicionsuess  of  the  borse  prior  to  plaintiff's 
injury,  a  verdict  for  tbe  plaintiff  is  without 
support. — Han  e  man  v.  Western  Ueat  Co., 
8  Cal.  App.  6SS,  07  Pac.  fl95. 

§  22.    Actlona  for  Personal  lajnirica. 

[a]  In  an  action  by  a  minor  to  recover  dam- 
ages for  the  bite  of  a  vieiouB  dog,  negligently 
allowed  to  run  at  large  by  the  owner  with 
knowledge  of  its  vicious  propensities,  held, 
against  the  contention  of  tbe  defendant  ap- 
pealing to  the  contrary,  that  the  evidence 
is  sufficient  to  show  bis  ownership  ef  tbe  dog 
at  the  time  of  tbe  bite;  and  that  be  had  pre- 
vions  knowledge  of  its  vicious  propensity  to 
1'ite  children,  and  that  the  verdict  for  the 
nHintiff  was  supported  in  both  respectii.— • 
CRourke  v.  Finch,  9  CaL  App.  824,  BB  Pac. 
3BZ. 


[b]  Offered  evidence  for  tbe  purpose  of 
showing  the  nature  and  kind  of  the  tricks 
that  could  be  performed  by  tbe  dog  as  a 
"trick  dog"  was  properly  excluded,  as  not 
tending  to  jnstify  its  bite  of  the  child. — 
O'Boui^e  V.  Fincb,  0  Cal,  App.  324,  99  Pac 
S9Z. 

[e]  Evidence  was  properly  admitted  that 
defendant  appealing  procured  a  collar  for 
tbe  dog  with  bis  initials  engraved  thereon, 
which  wai  worn  at  the  time  of  the  bite,  as 
tending  to  show  his  ownership  at  that  time, 
to  be  considered  in  connection  with  other 
evidence  that  be  was  seen  daily  with  it  on 
tbe  streets,  had  bought  and  paid  for  it,  and 
was  much  attached  to  it;  and  the  jury  migbt 
properly  consider  from  such  evidence  that 
be  was  tbe  real  owner  of  the  dog  at  the  time 
of  tbe  bite,  and  that  an  alleged  gift  thereof 
by  him  to  the  lady  of  the  honse  in  which 
be  lived  was  a  mere  subterfuge  to  escape 
liability. — O'Bourke  v.  Finch,  B  Cal,  App.  324, 
99  Pac.  392. 

[d]  There  was  no  error  In  refusing  a  re- 

3 nested  instruction  tbat  one  who  treats  a 
og  aa  living  at  bis  house  and  undertakes 
to  control  its  actions  is  the  owner  of  the 
dog  within  tbe  meaning  of  the  law.  Though 
such  instruction  migbt  be  given  where  one 
is  charged  as  keeper  of  a  vicious  dog  in  full 
control,  and  is  claiming  otherwise,  yet,  when 
the  owner  also  has  control  of  tbe  dog,  and 
keeps  it  with  knowledge  of  its  vicious  na- 
ture, he  cannot  escape  liability  on  the  the- 
ory that  tbe  dog  lived  with  other  defend- 
anta  not  appealing,  and  was  Bometimea  seea 
with  them  or  eitEer  of  them. — O'Rourke  v. 
Finch,  0  CaL  App.  824,  99  Pac.  392. 

AFPEAl  AND  EBBOS. 

Inelnda  review  br  saperler  tribansli  of  Indicts! 
acttoB  of  UftrlM  tribunal*  In  (umel,  >nd,  more 
putlctalarlr,  ineli  review  ol  decislaas  ol  eanrts  of 
record  In  dvU  soUoni.  by  ranovnl  ol  th*  oattM  le 
ths  Ucher  eoort  by  ipiieal  or  writ  of  error,  or  by 
heerlng  on  e  esse  nuuU  end  reportad  or  certUed 
bT  Ui«  lDw*r  conit,  or  on  aiMptloni  taken  In  the 
lower  court;  nstur*  end  Koiie  ef  tb*  lamadT  uid  ol 
■ppellaM  JorlidlctloB  In  giaaial;  praceadinft  In  the 
tcitl  court  to  make  objaotlons  to  Ita  Ktlon  avallablo 
on  epneal,  writ  of  trior,  ate.;  proceadlnfi  to  take 
and  perfect  eppeeli,  ras  oot  write  of  error,  etc,,  and 
(fteet  tharaof  and  of  •upariadeai  or  ttay  pendlni 
appeal,  error,  etc.,  ramovsl  of  canw,  record,  etc., 
to  taigbor  court;  haarlns  and  detemlnatlan  of  ap- 
peale.  wilts  of  error,  exceptions,  ate.  aSoot  of  dt> 
dilona  tharcon,  end  pcoceedlnce  on  sncb  dedelens; 
and  liabilities  oa  and  enlorcameat  of  eecnrltlee 
liven  to  perfect  eppasl  or  Ob 


I.  NATURE  AND  FORM   OP  BEMEDT, 

3S  1-21. 
H.  APPELLATE  JURISDICTION,  Jj  22-30. 
m.  APPEALABLE  JUDGMENTS  AND  OR- 
DERS, SS  31-187. 

A.  Decisione  of  Intermediate  Conrts,  SS  81- 

34. 

B.  Nature  of  Subject  Matter  Involved  u 

Affecting  Appealability,  iS  35-SO. 

C.  Amoant  in  CoDtroversy,  §|  Sl-TO, 
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S.  Finxl  and  Interlocutorr  Jadj^enti  and 

Orders  Made  After  Final  Jadsmeat, 

El   71-117. 

E.  Nature,  Scaps  or  Effect  at  DeciBion  aa 

Affecting   ApyealabUity,   H   IIS-ISS. 

rV.  PABTIE8,  99  188-237. 

A.  PereoDH  Entitled  to  Appeal  and  Acts  and 

Agreements  Divesting  Bight,  99  ISS- 
£21. 

B.  Fartiei   hj   and   Ag&init   Whom   Appeal 

muiC  be  BroDgbt  and  Effect  of  Death 

of  Parties,  99  235-237. 
T.  NECESSITY     FOB    PEESENTINQ    OB- 
JECTION   IN    LOWER    COUET    AND 
SATING  EXCEPTIONS,  91  238-360. 

A.  Bight  to  Urge  Questions  not  Baised  Be- 

low, 19  238-248. 

B.  NeoesBity   for   Objections,   Motions   and 

Bulings  Thereon,  99  24B-30S, 
1.  ObjectionB,  jj   249-300. 

C.  Necesaitj  for  Eieeption,  99  307-332. 

D.  Necessity    for    Motion    foi    New    Trial, 

99  333-360. 
TI.  PROCEEDINGS    TO    PEBFECT    AP- 
PEAL    AND     TIME     THEEEFOE, 
99  361-507. 

A.  Proceedings  to  Perfect  Appeal,  in  Gen- 

eral, 99  361-367. 

B.  Citation  and  Notice,  99  SSS-413. 

C.  Bonds  and  Undertakings,  99  414-167. 

D.  Time  to  Appeal,  99  468-507. 

Vn.  EFFECT  OF  TBAN8FEB  ON  POWEE 

OF  LOWER  COUBT,.99  508-526. 
nn.  SUPERSEDEAS  OB   STAY   OP  PRO- 
CEEDINGS, 99  527-575. 

A.  Operation  of  Appeal  or  Writ  of  Error 

in  General,  9!  528-532. 

B.  Upon  Secnritv,  99  533-548. 

E.  Scope  and  Effect,  19  558-575. 

DC  RECORD,    BILL    OP    EXCEPTIONS 
AND      CASE      OB      STATEMENT, 
99  576-930. 
B.  Scope  and  Contents  of  Beeord,  99  606- 
6SS. 

1.  Matters      Inclnded      in      General, 

99  606-619. 

2.  Pleadings    and    Matters    B elating 

Thereto,  99  620-629. 

8.  Verdict  and  Findings,  99  643-645. 

9.  Proceedings    on    Motion    for    New 

Trial,  99  646-650. 
C  Necessity  for  Bill  of  Eiceptions,  Case,  or 
Statement  of  Facts,  99  659-^81. 
1.  Decisions    not    Otherwise    Beview- 

able,  99  659-664. 

3.  Substitutes,  99  673-677. 

4.  Effect  of  FaUure  to  Make  or  File, 

99  678-681. 
D.  MAKING,  CONTENTS  AND  SETTLE- 
MENT OF  BILL  OF  EXCEPTIONS, 
99  682-750. 

5.  Scope  and  Contents,  93  687-695. 

4.  Settlement  and  Signing,  99  700-716. 
C.  Time  for  Presentation  and  Allow- 

ante,  99  717-730. 

0.  Compelling  Allowance  or  Settle- 
ment,  §9   731-737. 

T.  Proceedings  to  ESstablish  Excep- 
tions, 99  738-741. 

5.  Service  and  Filing  99  742-747. 

£.  Making,    Contents    and    Settlement    ot 
Statement  of  Facts,  9f  7S1-T86. 


774. 
7.  Transcript     and     Abstract     of     Beeord, 

99  787-810. 
O.  Authentication  of  Transcript,  Bill,  State- 
ment   and    Other    Parts    of    Records, 

99  810^^-827. 
:.  Transcript,  H  SlO^-Sn. 
2.  Bill  of  Exceptions,  99  318,  819. 

4.  Affidavits  and  Other  Papers  Used 

Below,  99  826,  827. 
H.  Transmission,  Filing,  Printing  and  Ser- 
vice of  Copies,  99  82S-346. 
I.  Defects,    Objections,    Amendments    and 
Correction,  99  847-878. 

5.  Amendment  and  Correction,  99  868- 

876. 
J,  Conclusiveness   and   Effect,   Impeaching 

and  Contradicting,  99  879-887. 
K.  Question*  Presented  for  Beview,  99  83^ 

1.  In  General,  99  888-891. 

2.  Pleadings,  99  892-896. 

4.  Jury  Trial,  9  901. 

5.  Admissibility  of  Evidence,  99  9C2- 

907. 

8.  Findings  and  Judgment,  99  914-916. 

9.  Grounds  for  Arrest  of  Judgment  or 

New  Trial,  99  917-920. 
L.  Matters  not  Apparent  of  Beeord,  99  923- 
930. 
X  ASSIGNMENT  OR  SPECIFICATION 
OF  ERRORS,  99  931-959. 

A.  Nature  and  Necessity,  99  931-990. 

B.  Requisites  and  SuOtcieney,  99  951-959. 
XL  BRIEFS,  99  960-981, 

HI.  DISMISSAL,        WITHDRAWAL        OB 
ABANDONMENT,  99  982-1025. 

B.  Grounds  for  Dismissal,  99  9S3-996. 

C.  Dismissal  by  Conrt  on  Its  Own  Motion, 

99  9B7-1000. 

D.  Motion  for  Dismissal,  99  1000^-1015. 

E.  Effect  of  Dismissal  and  Entry  Thereof, 

9E  1016-1020H. 
XIT.  HEARING        AND        EEHEABING, 
99  1032-1051. 

A.  Hearing,   99   1032-1038. 

B.  Rehearing,  99   1039-1059. 
XT.  REVIEW,  99  1060-1352, 

A.  Scope  and  Extent  in  General,  99  1060- 

1093. 

C.  Parties  Entitled  to  Allege  Error,  99  1096- 

1112. 

B.  Presumptions,  99  1117-1174, 

F.  Discretion  of  Lower  Conrt,  99  117S-1213. 
O.  Questions  of  Fact,  Verdict  and  Findings, 

99  1214-1248. 
H.  Harmless  Error,  99  1249-1328. 
L  Error      Waived      in      Appellate      Court, 

99  1329-1331. 
J.  Second   Appeals  and   Law  of  the   Case, 
99  1332-1352. 
IVl  DETERMINATION    AND    DISPOSI- 
TION OF  CAUSE,  99  1353-1490, 

A.  Decision  in  General,  99  1353-1364. 

B.  Affirmance,  99  1365-1387. 

C.  Modification,  {9  1388-1400. 

D.  Reversal.  99  1401-1413. 

1.  In  General,  91  1401-1423. 

2.  Grounds  for  Reversal,  99  1424-1U8. 


DqitizedbyGoOt^le 


APPEAL  AND  EEEOB,  r,  H,  St  18-26. 


E.  Rendition,  Form  and  Eutrv  of  Jadinneiit, 

3!  144»-1459. 

F.  Handate    and    Proeeedingi    In    Lower 

Court,  gj  1460-1486. 
Q.  JariBdictioii  and  Proceedinga  of  Appel- 
late Conrt  Aftor  Bemand,   |t    1487- 
1490. 


Z.     KATUKE  AHB  FORM  OF  BEBCEDT. 
S  IS.    Second  or  BocceaslTe  App«alB. 

[a]  Where  a  partj  against  whom  jadgmeot 
is  rendered  Iiaa  taken  and  perfected  a  valid 
appeal  therefrom,  be  baa  ao  right  to  take  a 
subsequent  appeal,  and  such  attempted  ap- 
peal will  be  dismiBsed. — People  v.  Bank  of 
San  Lnis  Obispo,  152  Cal.  261,  92  Pac.  481. 

n.    AFFELLATZ!  TUBISDIOTION. 

SOCRCE — COSSTITnriON,  1  28. 

SCOPE.  I  24. 

EXISTENCE       OP      ACTUAL      COHTBOTBBST— 

COSTS  ONLY  INTOLVBD,  I  3S. 
SHAM,     FBIVOLOOB     AITO     UOOT     QUB8- 

TlO.va  AND  FEIGNED  CASE,  I  2S. 

§  23.     SoDico— OonMltDtlon. 

[a]  This  conrt  has  no  appellate  juri»dletion 
in  a  ease  in  equity.  Appellate  jurisdictian  in 
sll  cases  in  eqnitj  is  given  to  the  supreme 
court  by  the  constitution.— Bicker  Land  etc 
Co.  V.  Glader,  6  Cal.  App.  113,  91  Pac.  41*. 

S  24.     Scopo. 

fa]  Under  section  4  of  article  VI  of  the  con- 
st itatiou,  conferring  appellate  juriBdiction  on 
the  supreme  conrt  in  all  cases  at  law  involv- 
ing "the  legality  of  any  tai,  impost,  asBess- 
nient,  toll,  or  monieipal  fine,"  the  word  "as- 
■eEsment"  refers  to  assessments  relating  to 
public  taxation  or  to  raise  funds  for  local 
public  improvements,  and  does  not  include 
aasessmenta  or  calls  made  by  a  private  cor- 
poration to  collect  subscriptions  to  its  capi- 
tal stock  or  to  compel  its  stockholders  to  con- 
tribnto  to  its  treasary  additional  snms  in 
proportion  to  their  ovrnership  of  paid-up  stock. 
Bottle  Mining  ft  Mlllinz  Co.  v.  Kern,  154 
Cal.  96,  97  Pac.  £5. 

[b]  Where  an  appeal  in  a  suit  in  eqaity  wb* 
taken   directly  to  the  supreme  court,  but  by 


«onrt  properly  transferred  the  ease  to  the 
anpreme  conrt,  without  considering  a  mo- 
tion to  dismiss,  which  originally  could  only 
be  heard  in  the  supreme  court;  bat  when  the 
faose  was  properly  retransferred  to  this  conrt 
for  hearing  and  decision,  this  court  has  juris- 
diction by  such  retransfer  to  hear  and  de- 
termine a  motion  to  dismiss  the  appeal.— 
Davey  v.  Mulroy,  7  CaL  App.  1,  93  Pac.  297. 

[c]  It  seems,  from  cases  cited,  that  the 
Tiroccediog  to  remove  an  officer  summarily  for 
nisdemeanor  in  office  by  accnsation,  not  be- 
ing presented  by  indictment  or  information, 
is  not  within  the  appellate  jurisdiction  of 
this  conrt,  or  of  the  supreme  eonrt  under  the 
constitution;  and  that  the  judgment  thereon 
is  final,  and  the  appeal  therefrom  should  be 


dismissed;  but  inasmuch  as  the  judgment 
must  be  upheld,  and  the  question  of  juris- 
diction has  not  been  raised  by  counsel,  it  is 
not  decided  in  this  case. — Lame  v.  Davies, 
8  Cal.  App.  7S0,  97  Pac.  903. 

[d^  The  supreme  court  has  exclusive  juris- 
diction of  an  appeal  in  a  divorce  case,  which 
is  a  case  in  equity,  and  the  district  contt  of 
appeal  has  no  jurisdiction  in  mandamus  to 
eompel  a  judge  of  the  superior  court  to  settle 
a  bill  of  exceptions  to  be  used  upon  appeal 
In  a  divorce  ease. — Stewart  v.  Torrance,  9 
Cal.  App.  209,  98  Pac.  396. 

[e]  Tha  supreme  court  has  exclusive  juris- 
diction of  all  appeals  involving  the  validity 
of  a  tax;  and  the  limitations  upon  the  juris- 
diction of  this  court  are  not  affected  by  the 
fact  that  the  question  of  the  validity  of  the 
tax  is  raised  in  a  mandamus  proceeding  in- 
stead of  an  ordinary  action;  and  an  appeal 
in  such  proceeding  involving  the  validity  of 
the  organiiHtion  of  a  protection  district  and 
of  the  tax  by  which  the  fund  drawn  upon 
was  raised  must  be  transferred  to  the  su- 
preme court. — Eeech  v.  Joplin,  9  Cal.  App. 
217,  101  Pac.  417. 

§  25.    Existence    of    Actual    Oontiorersy — 
Costa  Only  InvolTed. 

[a]  An  appeal  will  be  dismissed,  if  during 
its  pendency  all  matters  in  dispute  in  the 
action  are  settled  by  agreement  between  the 
parties.  The  appellate  court  will  not,  after 
such  settlement  of  the  controversy,  retain  and 
decide  the  questions  involved  on  the  appeal 
solely  for  the  purpose  of  incidentally  deter- 
mining who  shall  pay  the  costs  on  appeal. — 
Nelson  v.  Nelson,  153  Cal.  204,  94  Pac.  880. 

[b]  Where  the  surety  company,  without  in 
any  manner  questioning  the  jurisdiction  of 
the  court,  or  resisting  the  remedy  by  motion 
submitted  thereto,  and  without  moving  tc 
vacate  the  judgment  rendered  upon  motion  of 
the  plaintiff  against  it,  paid  and  satisfied  tbe 
amount  thereof,  the  judgment  against  it  has 
passed  beyond  review,  so  far  as  the  surety 
company  is  concerned. — Churchill  v.  Uore,  7 
CaL  App.  767,  B6  Pac.  108. 

§  26.    EDiam,  FrlTolona  aad  Moot  Qnn- 

tlona,  aad  Feigned  Case. 

[a]  The  trial  court  has  jurisdiction  to  enter 
tain  a  motion  for  a  new  trial  of  a  case  that 
was  tried  on  an  agreed  statement  of  facts 
and  a  stipulation  waiving  findings,  and  the 
supreme  court  bas  likewise  jurisdiction  of  an 
appeal  from  an  order  denying  such  motion. 
Such  an  appeal  will  not  be  dismissed,  on  mo- 
tion, and  the  supreme  conrt  wilt  not,  in  ad- 
vance of  the  hearing  on  tbe  merits,  examine 
the  record  to  determine  whether  or  not  it  is 
frivolous.  If  it  appears  to  be  frivolous  at 
such  hearing,  the  respondent's  right  will  be 
adequately  protected  by  the  imposition  of  a 
penalty.— Qniat  v.  Michael,  153  Cal.  365,  95 
Pac  658. 

[b]  The  appeal  upon  the  bare  judgment- 
roll  under  such  circumstances  is  devoid  of 
substantial  grounds,  and  the  judgment  will 
be  affirmed,  with  costs  and  damages  to  in- 
sure   tbe    respondent    against   expense   upon 
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APPEAL  AND  EBBOB,  11^  A-C,  Bf  81-58. 


[e]  The  supreme  court  on  an  appeal  fiom 
«  jadgment  which  was  rightly  made  by  the 
trial  court,  in  an  action  involving  an  iuue 
of  municipal  bonds,  will  not  pass  upon  mere 
abstract  quCBtioni  of  law,  not  involved  in 
the  deteimination  of  the  appeal,  at  the  re- 
queat  of  a  party  who  sbowa  no  mibitantial 
right  that  can  be  affected  by  a  decision  either 
way.— Streator  t.  Linecott,  153  CaL  885,  B5 
Pac  42. 

[d]  Upon  appeal  to  this  court  from  a  judg- 
ment of  the  superior  court  denying  a  writ 
of  prohibition  to  the  justice's  court,  the  par- 
ties cannot  by  stipulation  limit  the  inquiry 
in  this  court  to  the  moot  question,  not  arising 
upon  the  record,  whether  section  5S1  of  the 
Code  of  Civil  Procedure  applies  to  justices' 
courts. — Hubbard  v.  Justice's  Court,  5  Cal. 
App.  90,  89  Pae.  865. 

[e]  In  an  action  to  enjoin  a  former  employe* 
of  the  defendant  from  breaking  his  contract 
not  to  solicit  work  for  a  rival  company,  within 
six  months- after  the  term  of  hie  employment, 
in  which  no  claim  of  damages  was  made,  and 
which  was  dismissed  upon  demnrrer  to  the 
complaint,  an  appeal  from  the  jndgment  taken 
after  the  six  months  bad  fully  elapsed  pre- 
sents merely  a  moot  case  for  decision.  Even 
if  the  judgment  were  erroneous,  plaintiff  pos- 
sesses no  rights  entitling  him  to  relief  nndec 
his  complaint,  and  the  appeal  most  be  dis- 
missed.— MuDger's  Laundry  Co.  v.  Bankin,  8 
Cal.  App.  448,  97  Pae.  95. 


A.  Decisions  of  Intermediate  Courts,  H  31-34. 

B.  Nature  of    Subject  Matter    Involved    as 

Affecting  Appealability,  SI  35-50. 

C.  Amount  in  Controversy,  H  51-70, 

D.  Final    and    Interlocutory    Judgments    and 

Orders  Made  After  Final  Jndgment,   H 
71-117. 

E.  Natnre,  Scope  or  Effect  of  Decision  as  Af- 

fecting  Appealability,  Bf  118-185. 


Bach  appeal  ia  undoubted;  and  the  jndgment 
there  rendered  is  beyond  review  by  this  court. 
Pool  V.  Superior  Court,  2  Cal.  App.  633,  84 
Pao.  C3. 

B.  NATUBB  OP  SUBJECT  MATTER  IN- 
VOLVED AS  AFPECTINO  APPEAL- 
ABILITY. 

lWVOr.VTNG  TTTLB  TO  LABD,  1 19. 
PROBATE   CASES,  I  41. 
SPBOUL  PBOCSEDIMOa,  I  «<. 

§  39.    InvolTlng  Tltts  to  Land. 

[a]  A  justice's  court  has  jurisdiction  of  an 
action  to  recover  136.37  for  the  price  of 
water  sold,  which  was  contained  in  ditches 
and  reservoirs  of  the  plaintiffs,  which  in- 
volved the  title  to  personal  property  only,  and 
not  of  real  estate,  and  the  final  jurisdiction 
of  the  case  is  upon  appeal  to  the  superior 
court. — Hesperia  Land  &  Water  Co.  t.  Gard- 
ner, 4  Cal.  App.  857,  8S  Pae.  386. 

§  41.    Fnibato  Ouu. 

[a]  A  motion  for  a  new  trial  is  proper  la 
proceedings  for  partial  distribution,  and  an 
appeal  will  lie  from  an  order  denying  a  new 
trial.— Estate  of  Sutro,  152  Cal.  319,  92  Pae. 
4SQ,  1027. 

[b]  The  amount  to  be  awarded  the  widow 
as  an  allowance  is  within  the  discretion  of 
the  lower  court,  and  will  not  be  interfered 
with  on  appeal,  unless  it  appears  the  discre- 
tion has  been  abused. — Estate  of  Bump,  152 
Cal.  2T4,  92  Pae.  643. 

§  46.    Bpsdal  ProcMcUngs. 

[a]  An  action  brought  by  the  attorney  gen- 
eral in  the  name  of  the  people,  on  the  com- 
flaint  of  the  bank  commissioners,  against  a 
an  king  corporation  and  its  directors,  under 
section  10  of  the  Bank  Commissioners'  Act 
(Stats.  1S03,  p.  368),  to  force  it  into  invol- 
untary liquidation  is  a  special  proceeding  of  a 
civil  nature,  and  in  the  absence  of  any  pro- 
viaion  in  the  act  denying  a  right  of  appeal 
by    the    bank    from    a     judgment     rendered 


[a}  A  judgment  rendered  on  appeal  from  a 
justice's  court  for  the  sum  of  Q250  for  the 
killing  of  a  horse  and  mare  of  plaintiff  on 
defendant's  railroad  track,  in  an  action  the 

S'st  of  which  was  that  their  death  resulted 
Dm  the  negligence  and  recklessness  of  de- 
fendant's employees  while  the  animals  were 
on  the  track,  and  in  which  an  allegation  and 
finding  of  title  to  the  adjacent  land  are  im- 
material, is  not  within  the  appellate  jurisdic- 
tion of  this  court,  and  an  appeal  therefrom 
must  be  dismissed. — Cox  v.  Southern  Paoifle 
Co.,  2  Cal.  App.  218,  83  Fac.  £90. 

[b]  No  appeal  lies  to  the  court  for  any  judg- 
ment or  order  made  in  the  superior  conrt  upon 
appeal  from  the  judgment  of  a  justice's  court; 
and  no  writ  of  error  therefrom  is  tenable. 
The  jurisdiction  of  the  superior  court  upon 


C.    AMOUNT  IN  CONTEOVEEST. 

AUOUNT  REQUISITE,  |  SS. 

EPPECT     OP     CONCESSIONa     ON     ARaOMENT, 

159H. 
AUOUNT  DEUANDSD  IS  COUPLAIHT  AS  TEST, 

I  as. 

§  68.    Amount  BMiulsite. 

[a]  In  an  action  to  quiet  title  the  court 
at  the  instance  of  the  plaintiff  appointed  a 
guardian  ad  litem  to  represent  an  infant  de- 
fendant. After  the  hearing  in  the  trial  conrt, 
and  before  the  rendition  of  judgment,  on  the 
motion  of  the  guardian  ad  litem,  of  which 
notice  was  given  to  the  plaintiff,  the  conrt 
ordered  the  plaintiCF  to  pay  him  the  sum  of 
4200  for  his  services  as  guardian.  Thereafter 
the  court  entered  judgment  in  favor  of  tha 
plaintiff,  quieting-  his  title  to  the  premises  in 
qnestion,  and  added  to  the  judgment  a  direc- 
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Hon  that  the  plaintiff  pay  the  gnsTdiaD  tSOO 
for   his  eerriees  ai   Bach.     Oa  appeal   bj  tho 

{Uiotiff  from  meh  portion  of  the  judgment, 
eld,  by  Van  Dyke,  J.,  MeFarland,  f.,  and 
Lorigan,  J.,  that  the  appeal  waa  not  from  an 
Older  made  after  final  judgment,  but  from  a 
portion  of  the  judgment  itaelf,  and  for  coat* 
or  expenaes  of  the  action  not  amoanting  to 
•300,  and  that  the  anpreme  court  had  no  juris- 
dietion  of  the  appeal.  Held,  by  Bhaw,  J., 
Beatty,  C.  J.,  Angellotti,  J.,  and  HenBbaw,  J., 
that  the  order  is  in  efFect  an  independent  judg- 
raent  in  favor  of  the  guardian  ad  litem 
against  the  plaintiff,  and  that  the  euprema 
«onrt  had  no  juiiadicCion  of  an  appeal  there- 
from, as  its  jniisdletion  on  appeal  from  money 
judgments  is  limited  to  eases  where  the  judg- 
ment amounts  to  12,000,  and  eannot  transfer 
it  to  the  dtatriet  court  of  appeal,  aa  the  ap- 
pellate jnrisdiction  of  that  court  In  Bueh  eaaes 
IS  limited  to  cases  in  which  the  judgment 
amounts  to  «300  and  does  not  amount  to 
*2,000.— Aronson  r.  Leviaon,  118  CaL  364,  S3 
Pae.  154. 

[b]  Neither  this  court  nor  the  unpreme  eonrt 
has  jarisdietiou  of  an  appeal  from  a  juatice'a 
judgment  in  an  action  wherein  the  amount 
involved  was  038.37  and  no  title  to  real  estate 


BE0TIN8    leSUS    OF    WBIT    Of    ASSIST- 
ANCE. I  89. 
-  ORDERS   ON  DEUCBBEB  OB  HOTIOtf  TO 


Co.  V.  Qardner,  4 

§  BflV^.    Effect  ot  Oonmsaions  cm  Argument. 

[a]  In  an  action  by  a  coroner  to  recover 
compensation  a  gainst  the  county  for  inqaests 
held  by  him,  where  the  complaint  prayed  (or 
judgment  in  the  sum  of  (5S8.25,  with  in- 
terest, and  judgment  was  rendered  therefor, 
upon  issues  joined  by  an  answer,  denying  that 
anything  was  due,  the  superior  court  had 
jnrisdletion  of  the  eanae,  determined  by  the 
frayer  of  the  complaint,  and  this  court  has 
jarisdietion  of  an  appeal  taken  by  the  county, 
whatever  concessions  it  may  make  in  argu- 
ment, or  may  have  made  upon  the  trial. — 
Uorgau  V.  County  of  San  Diego,  3  CaL  App. 
451,  86  Pac.  720. 

§  6S.    Amonnt   Damanded   Is    Oomplalnt   u 
Tert. 

[a]  It  is  not  the  amonnt  of  the  eoet-bill  that 
determines  the  queation  of  jurisdiction  upon 
an  appeal  by  a  defendant  from  an  order  tax- 
ing bis  costs.  That  question  u  governed  by 
the  amount  claimed  in  the  complaint.— Caff ey 
V.  Mann,  3  Cal.  App.  IZi,  SI  Pac.  424. 

D.    FINAL  AND  INTBBLOCUTORY  JUDG- 
MENTS     AND        OBDEBS      MADE 
AITEB  PINAL  JIIDGMENT. 
VHAT      CONSTITDTES      FINAL      APPEALABLE 
JUDQlfENT   OB  OBDBB— NZ0E8SITT   FOR 
XNTBT,  I  TA. 

OBDER  SETTINQ  ASIDE  DEFAULT.  1  Tfls. 

-— JUDOUEMT  OF  DISUIB8AL,  |  IB. 

NOHSDIT.  I  TfiU. 

-  OBDER  FOR  PA7UENT  OF  AUUONT  AND 
OODNSEL  FEES,  )  S2. 

APPEAL   FROM   PART   OF  JUDOUENT  OB 

ORDER,  I  BS. 

WHAT   OON8TITUTEB  DNAPPEALA6LE   IHTEB- 
LOODTORT    OBDXB    OB    JUDOUENT— DI- 


OBDER  QRANTINQ  PRELTUIHAfiT  IK- 
JUNCTION,  I  ST. 

INTEBLOCDTOBy  OBDERB  BETTEWABLE  ON 
APPEAL  FROU  FINAL  JtJDOUENT—OBDEB 
ON  DEUITRRER.  UOTIOM  TO  STRIKE  OUT 
OB  UOTION  FOB  JDirailENT  ON  PLEAD- 
INOS.  1 103. 

OBDERS  UADE  AFTER  FINAL  JUDQMENT — 
SPECIAL  ORDERS  AFTER  FINAL  JUDO- 
UENT. i  los. 

ORDERS  RELATINO  TO  COSTS.  I  118. 

ORDERS  RELATIH8  TO  BILLS  OP  EXCEP- 
TIONS. IIISM. 

ORDERS    RELATING    TO    STATEMENT    OH 

UOTION  FOR  NEW  TRIAL.  |  114. 

§  74.  What  Oonstltntei  nnal  Appaalabls 
Judgment  or  Order— Necosalty  for  Entry. 

[b]  a  final  judgment  in  favor  of  a  defend- 
ant rendered  upon  sustaining  a  demurrer  to 
the  complaint  on  any  of  the  statutory  grounds, 
and  upon  the  plaintiff's  declining  to  amend, 
irrespective  of  the  particular  relief  the  judg- 
ment gives  to  the  defendant,  that  is,  whether 
it  declares  that  plaintiff  shall  take  nothing 
or  that  the  action  shall  abate,  or  that  "the 
action  be  dismissed"  and  defendant  recover 
his  coats,  la  a  final  determination  upon  the 
pleadings  of  the  relative  rights  of  the  par- 
ties so  far  as  tbe  particular  action  is  con- 
cerned, and  is  required  by  section  888  of  the 
Code  of  Civil  Procedure  to  be  entered  in  the 
"jndgnent-book,"  which  that  section  requires 
the  clerk  to  keep,  and  no  appeal  can  be 
taken  therefrom  until  its  entry  in  such  book. 
Wood,  Curtis  ft  Co.  v.  Missouri  Pacific  By. 
Co.,  1S2  Cal.  344,  B2  Pac.  868. 

[b]  Under  subdivision  1  of  section  939  of 
the  Code  of  Civil  Procedure,  prescribing  that 
an  appeal  may  be  taken  from  a  final  judg- 
ment in  an  action  or  special  proceeding 
"within  six  months  after  the  entry  of  judg- 
ment," the  appellate  eonrt  cannot  entertain 
an  appeal  from  such  a  judgment  where  tbe 
appeal  was  taken  before  the  actual  entry  of 
the  judgment  in  tbe  book  wherein  it  is  re- 
quired by  law  to  be  entered  of  record. — Wood, 
Curtis  ft  Co.  V.  Missouri  Pacific  By.  Co.,  152 
Cal.  344,  92  Pae.  SSS. 

§  76a.    Order  Batting  Aflde  Default 

[a]  An  order  setting  aside  a  default  in  an 

action  where  no  judgment  has  been  entered 
upon  the  default  ib  not  the  subject  of  a  sep- 
arate appeal. — Savage  t.  Smith,  154  Cal.  325, 
07  Pac.  821. 

[b]  An  order  setting  aside  a  defendant's  de- 
fault wbich  had  been  entered  by  the  clerk, 
but  upon  which  no  judgment  Lad  been  en- 
tered, ia  not  appealable  under  section  963  of 
the  Code  of  Civil  Procedure. — Bauer's  Law  ft 
Collection  Co.  v.  SUndley,  S  CaL  App.  44,  34 
Pae.  214. 

§  78.    Jndgmoit  of  Slamlaaal. 

[a]  An  order  dismissing  an  action  entered 
upon  tbe  minutes  of  the  court,  as  provided 
in  section  581  of  the  Code  of  Civil  Procedure, 
being  declared  by  the  statute  to  be  "effective 
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for  all  purpoHB,"  ia  in  Its  nature  >  fioal 
judgment;  and  fTom  the  date  of  sacb  entr; 
the  time  for  appeal  therefrom  begini  to  run; 
and  an  appeal  taken  more  than  eix  months 
thereafter,  though  taken  within  six  months 
after  entiy  of  a  subsequent  judgment  of  die- 
mi  seal  by  the  clerk,  must  be  dismissed. — 
Matthai  t.  Kennedy,  148  CaL  899,  84  Pac.  37. 
[b]  Where  the  erroneous  order  striking 
items  from  the  complaint  left  a  demand  not 
exceeding  $20,  ta  which  exception  was  re- 
served by  the  countj,  the  fact  that  thereafter 
both  parties  admitted  tbat  the  covrt  had  no 
jurisdiction  of  such  jesidue,  and  that  there- 
upon the  court  ordered  the  action  dismiBsed, 
did  not  render  the  judgment  of  dismissal  a 
coneent  judgment;  and  the  county  was  enti- 
tled to  appeal  therefrom,  to  have  the  errone- 
ous order  reviewed,  upon  a  bill  of  exceptions, 
and  to  have  the  judgment  reversed,  with 
directions  to  deny  the  motion  to  strike  out. — 
County  of  Placer  v.  Freeman,  149  Cal,  738, 
87  Pac.  628. 

§  TSVj.    Nonsnlt. 

[aj  Ad  order  granting  a  nonsuit,  and  or- 
dering judgment  of  nonsuit  is  not  a  final 
judgment,  and  is  not  appealable;  and  where 
the  record  shows  no  final  judgment  entered 
in  pursuance  of  the  order,  an  appeal  from 
aueh  order,  ae  from  a  judgment  of  nonauit, 
will  be  dismissed. — Stebbine  v.  Larson,  4  Cal. 
App.  iS2,  68  Pac.  SOS. 

§  82.    Order  for  Pajmant  of  Alimony 

and  Oomuel  Foes. 

[a]  A  subsequent  motion  by  the  hnaband  to 
vacate  the  order  for  the  allowance  to  the  wife 
and  the  order  directing  execution  to  issue 
thereon,  ie  a  collateral  attack  and  on  an  ap- 
peal from  an  order  denying  such  motion  the 
appellant  ie  limited  to  the  single  contention 
that  the  court,  in  making  the  order  of  allow- 
ance, exceeded  its  juriametion,  and  that,  in 
consequence,  the  order  itself  is  void. — Harlan 
T.  Harlan,  151  Cal.  341,  98  Pae.  32. 

S  85.    Appeal  from  Part  of  Jadgmsnt  or 

Older, 
[e]  Under  section  940  of  the  Code  of  CivU 
Procedure,  a  litigant  dissatisfied  with  a  por- 
tion of  an  order  has  the  same  right  to  appeal 
from  a  portion  of  the  order  that  he  has  to 
appeal  from  a  portion  of  a  judgment. — Don- 
nelly V.  Gray  Bros.,  3  Cal.  App.  59,  S4  Pae. 
451. 

§  89.  What  Oonstltiitea  Unappealable  Inter- 
locntory  Order  or  Judgment — Directliig 
Issne  of  Writ  of  Assistance, 

[a]  An  order  for  a  writ  of  asaistance,  di- 
recting the  sheriff  to  put  the  parchaser  at  the 
partition  sale  in  possession,  must  also  be  con- 
eidered,  for  the  purposes  of  an  appeal,  aa  an 
order  made  after  final  judgment. — Oordan 
T.  Graham,  153  Ca).  297,  95  Pac.  145. 

[b]  Where  the  order  for  the  writ  of  assist- 
ance was  made  ex  parte,  without  notice  to  the 
tenant  in  poaseBsion,  the  latter  had  the  right, 
in  order  to  secure  an  available  record  on  ap- 
peal, to  move  for  a  vacation  of  the  order  and 
writ,  and,  if  the  motion  were  denied,  to  ap- 
peal from   the  order  of   denial,  instead  of 


[a]  No  appeal  lies  from  an  order  sustaining 
or  overruling  a  demurrer,  or  from  an  order 
made  on  a  motion  to  strike  ont  portione  of  a 
pleading.  Snch  orders  are  reviewable  onl^ 
on  appeal  from  the  judgment. — Wood,  Curtis 
&  Co.  V.  Missouri  Pacific  By.  Co.,  152  Cal.  344, 
92  Pac.  808. 

[b]  The  entry  of  a  judgment  from  which 
an  appeal  may  be  taken  is  essential  to  the 
review  of  an  order  sustaining  a  demurrer  to 
the  complaint,  whether  the  court  refuses  leave 
to  amend,  or  the  plaintiff  declines  to  amend 
the  complaint  demurred  to. — Litch  v.  Kerne, 
8  CaL  App.  747,  97  Pac.  897. 

§  97.    Order  Qraotlng  Preliminary  Zn- 

JnnctloiL 

[a]  An  order  refusing  to  dissolve  a  prelim- 
inary injunction  is  reviewable  on  an  appeal 
from  a  final  judgment  granting  a  permanent 
injunction,  but  if  such  final  judgment  was 
correctly  rendered  any  error  in  tn'^nting  or  In 
refusing  to  dissolve  the  preliminary  injunc- 
tion l>ecomes  immaterial. — County  of  Tehama 
T.  Sisson,  152  Cal.  167,  92  Pae.  64. 

[b]  It  seeme  that  an  appeal  will  not  lie 
from  an  order  denying  a  motion  to  dissolve 
a  restraining  order,  or  from  an  order  denying 
a  motion  to  discharge  the  eame.  Upon  the 
bearing  of  the  order  to  show  cause  wby  a  pre- 
liminary injunction  ehould  not  be  granted,  the 
restraining  order  falls  with  a  denial  of  the 
injunction,  and  is  merged  in  it  if  granted.^ 
Knight  V.  Cohen,  S  Cal.  App.  296,  90  Pac.  145. 
§  102.    Interlocutory  Orders  Bevlewable  on 

Appeal  from  Final  Judgment — Order  on 
Demnirer,  Motion  to  Strike  Out  or  Mo- 
tion for  Jndgment  on  Pleadings. 
[a]  Held,  upon  examination  of  the  record, 
notwithstanding  the  dismissal  of  the  appeal 
from  the  order  sustaining  the  demurrer,  it 
appears  that  the  demurrer  to  the  complaint 
was  properly  sustained. —Litch  v.  Keruo,  8 
Cal.  App.  747,  97  Pac.  897. 
§  109.  Orders  Made  After  Final  Jodgmen^- 
Special  Orden  After  Final  Jodgmsnt. 
[a]  An  order  relieving  a  party  from  failure 
to  present  hie  bill  of  exceptions  in  time  is  not 
a  "special  order  after  final  jadgment,"  though 
made  after  the  entry  of  the  judgment. — 
Kaltschmidt  v.  Weber,  136  Cal.  675,  69  Pac. 
497. 

§  lis.    Orders  Sedating  to  Costs. 

[a]  An  appeal  lies  from  an  order  made  after 
final  judgment  retaxing  coats  without  refer- 
ence to  the  amount  involved. — Linforth  v.  San 
Francisco  Oas  etc.  Co.,  9  Cal.  App.  434,  99 
Pae.  716. 


§  llSVi,. 


-  Orders  Belatlng  to  Bills  of 


fa]  The  refusal  of  the  judge  to  settle  the 
bill  of  exceptions  is  not  an  appealable  order, 
or  the  subject  of  an  appeal.  Any  unauthor* 
ized  refusal  to  settle  or  certify  a  bill  of  ex- 
ceptions is  to  be  corrected  by  means  of  a 
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writ  of  maadato. — Miller  v.  Ameriean  Central 
Ina.  Co.,  8  Cal.  App.  271,  S3  Pae.  ESS. 


t»  amend  a  ■tatemeiit  on  motion  tot  new 
trial  hf  inserting  Bpeeilicationa  ezcnBabl; 
omitted  therefrom  it  appealable,  and  ■  motion 
to  diamiM  tbe  appeal  therefrom  moat  be  de- 
nied.— Freeman  t.  Brown,  i  Cal.  App.  lOS,  87 
Pae.  204. 

E.  NATUBE,  SCOPE  OB  EPPECT  OP  DE- 
CISION AS  AFFECTINO  APPEAIr 
ABILITY. 


DENTINQ    MOTION    FOB    JUDOUEITT    BT    DE- 
FAULT, I  142. 
RULINOS  OS  UOTTON  FOB  NEW  TRIAL,  1 ISS. 

IN  PROBATE  OASES,  t  1ST. 

DEFAULT   JUDOUENT,  I  IflS. 

S  142.  DaBylitg  UoUon  for  Jndgmfot  I17 
Defatdt. 
[a]  Older  denying  defendant'i  motion  for 
jadgment  bj  default  on  bis  cross- complaint  is 
not  appealable. — Broadribb  t.  Tibbets,  00 
Cal.  412,  62  Cal.  614. 

f  ISS.    Bnllnp  on  UoUon  for  New  TriaL 

[a]  The  defendants,  or  either  of  them,  had 
an  immediate  right  of  appeal  from  the  order 
denying  a  new  trial,  as  soon  as  it  was  entered 
in  the  minutes  of  tbe  court. — O'Bourke  v. 
Fineb,  8  CaL  App.  263,  86  Pae.  784. 

J  1ST.    In  Piobat*  Cues. 

[a]  An  administrator  as  snch  has  tb«  atata- 
lory  right  of  appeal  from  an  order  tattling 
hia  aceonnts,  and  tbe  right  to  do  so  cannot 
be  affected  by  an  order  revoking  bis  letters.— 
Estate  of  McPhee,  154  CaU  385,  97  Pae  878. 
%  163.    Default  Jndgmest. 

[a]  Under  section  647  of  the  Code  of  Civil 
Proeedare,  as  amended  in  187S  (Btata.  1S75- 
76,  p.  91,  c.  S17),  an  order  refuung  to  set 
aside  a  defanlt,  not  made  in  the  absence  of 
the  party,  is  deemed  to  have  been  excepted 
to,  aa  "an  interlocutory  order  or  decision 
flnally  determining  the  rights  of  the  parties, 
or  some  of  them."— Roberts  v.  Wilson,  3  CaL 
App.  32,  84  Pae.  216. 

17.    FABTIE& 

A.  PERSONS  ENTITLED  TO  APPEAL 
AND  ACTS  AND  AGREEMENTS 
DIVESTING   RIGHT. 

PABTIEB  AFFECTED  OB  AGGRIEVED,  (  IBS. 

WHO    ARE    "AOGRIETED"    OR    "APFEOTED,"    I 


{  189.    Parties  Affected  or  Aggrieved. 

[a]  In  an  action  involving  the  question 
whether  a  street  railroad  corporation,  operat- 
ing its  lines  in  more  than  one  county  of  the 
ttate,  abonld  be  assessed  by  tbe  state  board 


of  equalization  and  its  taxes  paid  to  tbe  state 
controller,  or  by  the  county  asBeesors  and  its 
taxes  paid  to  the  county  tax  collectors,  an 
appeal  from  a  judgment  by  tbe  state  con- 
troller sustaining  tbe  validity  of  the  eonnty 
assessments  and  the  payment  to  the  eonnty 
tax  collectors  will  be  dismissed,  when  it  ap- 

Kars  that  the  amount  received  from  tbe  taxes 
r  the  benefit  of  the  state,  under  the  county 
assestmenta,  is  in  excess  of  tbe  amount  that 
could  be  received  by  it,  abonld  the  assessment 
by  the  state  board  of  equalization  be  tns- 
tained.  Under  snch  circumstances,  neither 
the  state  nor  the  state  controller  is  a  party 
aggrieved  by  tbe  judgment, — United  Bailroads 
V.  Colgan,  153  Cal.  63,  94  Pae.  215. 

[b]  The  state,  as  an  interested  party,  has 
tbe  right  to  appeal  from  tbe  order  fixing  the 
eollateral  inheritance  tax. — Becker  v.  Nye,  8 
Cal.  App.  129,  96  Pae.  833. 

§  190.  WHO  »te  "Aggrieved"  ot  "Affected." 
[a]  Where  the  court  improperly  ordered  the 
garnishee  to  pay  the  fund  into  court,  the 
assignee,  who  is  not  a  party  to  the  proceeding, 
is  the  party  adversely  interested,  and  an  ap- 
peal by  the  judgment  debtor  cannot  be  aus- 
tained,  as  he  is  not  a  party  aggrieved  by  sneb 
order,  and  it  must  be  affirmed  as  to  itim. — 
Scbino  V.  Cinqaini,  7  Cal.  App.  £44,  94  Pae. 
83. 
§  191.    Fames  or  Prlvlet  to  the  Bword. 


the  qnestion  as  to  who  were  adverse  parties. 
O'Bourke  T.  Finch,  8  Cal.  App.  263,  96  Pae. 
784. 

S  197.  Persona  not  Putlea  or  Prlvlei  to  Boc- 
ord. 
[a]  Any  error  of  the  eoart  in  rendering 
judgment  as  to  a  defaulting  defendant,  after 
dismissal  of  the  action  as  to  defendants 
jointly  sued  with  her  by  fictitious  names,  was 
only  against  tbe  defaulting  defendant,  and  is 
available  only  to  her,  and  not  to  any  stranger 
to  tbe  action,  or  one  not  a  party  thereto,  nor 
to  eitber  of  the  defendants  dismissed.  Upon 
dismissal  as  to  tbem,  their  rights  in  the  land 
were  unaffected  by  the  judgment,  as  if  the 
action  had  been  originally  brought  against  the 
defaulting  defendant  alone. — Worth  v.  Emer- 
son, 3  Cal.-  App.  ISS,  85  Pae.  664. 

$  198.    Peraona  Affected  or  Aggrieved. 

[a]  Tbe  rule  that  there  is  no  contribution 
between  joint  tort-feasors,  is  not  changed  by 
section  709  of  the  Code  of  Civil  Procedure; 
and  the  street  railway  comoany  is  not  a  party 
^grieved  that  can  complain  upon  appeal 
from  the  judgment  against  it  that  no  judg- 
ment was  rendered  against  the  storage  com- 
pany.— Forsytbe  v.  Los  Angeles  By.  Co.,  149 
Cal.  569,  87  Pae.  24. 

B.  PARTIES  BT  AND  AGAINST  WHOM 
APPEAL  MUST  BE  BROUGHT,  AND 
EFFECT  OP  DEATH  OP  PAKTIE3. 

APPELLANTS — JOINDER,  I  3Z6. 

APPELLEES.  1  SSB. 

TBAH8FER  OB  DEVOLUTION  OF  INTEBBST 
AMD  flUBSTITDTIOM,  |  3B0. 


DqitizedbyGoOt^le 


APPEAL  AND  EHEOE,  IV,  B,  V,  A,  B,  1,  IB  228-280. 


DKATH      or      APPELLEE      BEFOBX      APPSAL 

BSOtniHT,  1  289. 
DEATH  PBNDINO  APPEAL,  |  301. 
n—,  alw,  I  39S.  pNt. 

{  226.    AivellMita— Joinder, 
[a]  Objeetiou  to  a  joint  Appeal  that  appel- 

Isota  did  not  assert  the  lame  interestB  or 
righti  and  did  not  object  on  the  same  ErouDda 
and  that  one  maj  succeed  and  others  fail  are 
untenable  where  the  appeal  ia  taken  from  a 
decree  of  diatribation  which  will  defeat  all 
their  interests  if  it  be  affirmed. — Estate  of 
Sutro,  152  Cat.  249,  92  Pao.  186,  1027. 

§  2Se.    Appelleat. 

[a]  Upon  appeal  from  an  order  denying  a 
motion  for  a  new  trial  made  by  the  defend- 
ants, the  plaintiff,  to  whom  the  motion  waa 
directed,  is  the  onlv  adverae  part]*,  and  npon 
an  appeal  by  one  of  the  defendants  the  notice 
of  appeal  need  not  be  served  upon  the  other 
defendants  who  joined  in  the  motion,  and  the 
appeal  cannot  be  diemiised  for  want  of  such 
■erriee. — O'KouTke  v.  Finch,  S  Cal.  App.  263, 
96  Pas.  764. 

S  230.  Tianifer  or  DaTolutiDii  of  Interest 
and  BobstltDtlon. 
[a}  Where  a  judgment  debtor  is  adjudged  a 
bankrupt  pending  hie  appeal  from  the  judg- 
ment, the  appellate  eonrt  on  the  mere  motion 
of  the  judgment  debtor  will  not  order  his 
trustee  in  bankruptcy  to  be  substltutod  in  his 
place  as  the  appellant. — Bonner  0)1  Co.  t. 
Pennaylvftnis  Oil  Co.,  150  Cal.  658,  89  Pao. 
613. 

§  233.  Death  Of  An^M  Befon  Appeal 
Brought. 
fa]  If  a  representative  of  the  estate  of  such 
adTerse  party  on  motion  for  new  trial  has 
not  been  appointed,  and  cannot  be  appointed 
in  time  for  appeal,  the  appeali  are  lost,  and 
the  orders  cannot  be  reveraed,  and  if  not  die- 
missed  must  be  affirmed. — Bell  v.  San  Fran- 
cieeo  Savings  Union,  153  Cal.  64,  04  Pac.  225. 

§  234.    Death  Fending  Appeal. 

Sm  Abat<iB«nt  and  Btttral,  |  ST,  Qraen's  I>l<«at. 

V.  NBOESSITT  FOB  FBEaENTDTO  OB- 
JECTIONS IN  LOWEE  COUET  AND 
SAVING  EXCEPTIONS. 


§  239.  TheoT7  (tf 
DuiUig  TrlaL 
[a]  In  an  action  for  negligence,  where  tA 
original  eomplaint  charged  that  defendant's 
aervant  carelesalj  drove  a  team  of  horses  and 
wagon  against  plaintiff  at  a  street  crossing, 
and  the  anawer  denied  the  negligeuee,  and 
pleaded  contributory  negligence,  and  an 
amended  complaint  charged  the  exact  locality 
of  the  accident,  and  deacribed  more  particu- 
larly the  manner  of  driving  the  team,  and  no 
anawer  was  filed  to  the  amended  complaint 
nor  defaalt  taken  thereupon^  but  the  issues 
were  tried  both  aa  to  negligence  and  eon- 
tribntory  negligence  in  all  respects  as  if  the 


issues  raised  by  the  answer  were  before  the 
jur^,  and  the  verdict  was  for  the  plaintiff,  the 
plaintiff  cannot  object  upon  defendant's  ap- 
peal that  the  judgment  must  be  afflrmed, 
merely  beeanae  no  anawer  waa  filed  to  the 
amended  complaint,  and  that  there  were  no 
iwues  to  be  tried. — Sauer  v.  Eagle  Brewing 
Co.,  3  CaL  App.  127,  b4  Pac.  425. 


1,     Qbjeetione. 
FOR       OBJECTION      IS      LOWEB 
OOUBT— WHEN      EBBOR      APPEARS      OF 
BEOOHD,  I  aso. 
WANT  OF  JORISDICTIOH,  1 159. 
IBBEODLABTTIES  IN  PROCEDURE,  |  354. 
PLEADINGS— FAILURE    TO    STATS    OAUBB    OF 
ACTION,  I  2eO. 

COMPLAINT  IS  INTBBVENTIOil,  |  3B1. 

CBOSa-COUFLAIHT.  1  363*. 

ANSWER  TO  CR033-C011PLAIMT,  |  3esb. 

-  AlfENDUENT.  1  Sfli. 

SERVICE.  I  aee. 

EVIDENCE,  I  378. 

FROCEEDINOa   FOR   NEW   TRIAL,  |  303. 

BiLL  07  ZXOEPTIOKS,  |  2ST. 

§  260.  Heceseltr  for  Objection  In  Lovu 
Conn— When  Error  Appean  «f  BecMd. 
[a]  An  objection  that  the  setting  apart  of 
the  homestead  will  deprive  the  exeentor  of 
the  power  of  paying  the  expenses  of  admin- 
istration, funeral  expenses  and  tazea  charge- 
able against  the  estate,  cannot  be  arged  upon 
appeal,  where  auch  objection  was  not  made 
at  the  hearing,  and  where  the  record  upon 
appeal  does  not  show  that  any  itema  of  this 
character  remain  unpaid,  but  doea  show  that 
the  executor  has  in  nis  poaseaaion  upward  of 
(900  of  personal  property  of  the  eatste  which 
the  court  muat  have  deemed  sufficient  to  meet 
all  auch  paymenta. — Estate  of  Foblmann,  2 
Cal.  App.  360,  84  Pac.  354. 

§  2S2.    Want  of  Jurisdiction. 

[a]  Objection  to  the  jurisdiction  of  the  trial 
court  to  appoint  a  receiver  pending  etay  of 
pi^oceedings  upon  appeal  should  be  nrst  made 
in  the  trial  court,  upon  notice  to  it  of  such 
etay,  where  there  is  opportunity  to  do  ao  be- 
fore a  writ  of  prohibition  ie  aaked  for  in  this 
court. — McAneny  t.  Superior  Court,  150  Cal. 
6,  87  Pae.  1020. 

§  254.    Irregnlarittes  In  Frocedure. 

[a]  In  an  action  in  which  a  cross-complatBt 
la  filed  seeking  equitable  relief,  the  failure  to 
try  the  iaauea  arising  on  the  erosa-complaint 
and  answer  thereto  before  tryiag  the  issues 
made  by  the  complaint  and  answer  cannot 
be  objected  to  on  appeal  where  the  record 
shows  that  all  the  issues  were  tried  together 
by  consent  of  the  parties. — Garvey  v.  Lash- 
ells,  151  Gal.  520,  91  Pac.  498. 

S  260.    Fleadlngs— Fallnre  to  State  OanM  «f 
Action. 

[a]  The  mle  of  pleading  that  the  failure  to 
present  a  claim  which  must  be  presented  to 
the  administrator  of  a  deceased  person,  ie 
tvailable  upon   a  general    demurrer  having 
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been  the  rale  tn  tliti  «tste  for  nunr  Jtmn, 
tbit  objeetion  is  availablA  apon  appeal,  wh«n 
isTolTcd  in  BQCh  demnrrer,  notwithitanding 
the  aetUed  exception  to  the  general  rule  upon 
appeal  that  the  groand  of  general  demnrrer  is 
not  waived,  that  if  the  failuTe  to  present  a 
claim  iraa  not  nrged  in  any  manner  in  tha 
court  below,  it  mast  be  deemed  waived.— 
Bark«  v.  Uagnire,  151  Cal.  450,  98  Pae.  21. 

%  281.    ■ — —  Oomplalnt  In  XnterranUaii. 

[a]  When  the  complaint  of  the  intervener, 
npon  which  tha  judgment  in  his  favor  ii 
based,  fails  to  state  a  e^use  of  action  for 
want  of  eNential  facts,  objection  thereto  is 
not  waived  b7  failure  to  demur  thereto,  nor 
cnred  bj  verdict  or  jadgment,  and  the  point 
tanj  be  urged  npoa  appeal,  notwithstanding 
the  failure  to  demur.— Cameron  t.  Ah  Quung, 
8  CaL  App.  310,  96  Pae.  102S. 

$  863*.    OTaw.con^&lot. 

[a]  Where  appellant  appeared  to   a  croas- 

eomplaiut,  demurred  and  answered  thereto, 
and  itipulsted  to  submit  for  decision  a  par- 
tienlar  question  arising  npon  the  cross-com- 
plaint and  answer,  it  cannot  be  objected  upon 
appeal  for  the  first  time  that  the  eross-com- 
plaint  was  improperly  filed.  The  eonrt  had 
jurisdiction  of  the  subject  matter,  aud  bv  the 
appearance  had  personal  jurisdiction  of  the 
parties;  and  all  other  objections  to  the  man- 
ner in  which  the  issue  was  brought  before  the 
court  were  waived  bj  the  condnet  of  the 
parties. — Biverside  Heights  etc.  Co.  v.  Biver- 
side  Trust  Co.,  148  Cal.  4S7,  83  Pae.  1003. 

§  263b.    AsBw«i  to  Oroei4<nnplaliit. 

[a]  An  objection  that  the  judgment  la 
ejectment  was  not  pleaded  in  answer  to  de- 
fendant's cross- complaint,  which  was  not 
nrged  in  the  court  below  or  upon  appeal,  and 
which  might  have  been  obviated  by  an  amend- 
ment, is  not  reviewable  on  a  petition  for  re- 
hearing in  the  supreme  eonrt  after  judgment 
in  the  district  court  of  appeal.  No  specifica- 
tion of  error  can  be  urged  for  the  flret  time 
upon  a  petition  for  rehearing. — Nemo  v. 
Farrington,  7  Cal.  App.  443,  94  Paa.  874,  877. 

$  264.    Amendment. 

[a]  Where  the  original  complaint  was  by 
husband  and  wife  for  damages  for  bodily  pain 
and  injury  caused  by  the  alleged  negligent 
and  unskillful  treatment  of  her  by  the  de- 
fendant; and  an  amended  and  supplemental 
complaint  stated  a  new  cause  of  action  by 
the  bnsband  alone  for  the  negligent  and  un- 
skillful treatment  of  the  defendant  causing 
her  death,  the  filing  of  the  same,  was,  in 
effect,  a  discontinuance  of  the  farmer  action, 
and  the  beginning  of  a  new  action  for  a  new 
canse.  Where  the  defendant,  without  objec- 
tion, appeared  to  the  new  cause  of  action,  and 
demurred  to  the  new  pleadiug,  the  irregularity 
in  the  mode  of  the  procedure  was  waived; 
and  objection  thereto  cannot  be  urged  npon 
appeal  for  the  first  time. — Qroom  v.  Bangs, 
153  Cal.  456,  06  Pae.  503, 


§  366. 


■  Serrlce. 

action  for  divoree  aud  for  a  dl- 

of  the  community  property,  the  detend- 
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ant  cannot,  on  appeal  from  the  Judgment, 
object  to  the  nonservtce  of  an  amendmeut  to 
the  complaint  in  which  the  property  allotted 
to  the  plaintiff  was  for  the  first  time  de- 
scribed, when  evidence  with  reference  to  such 
property  was  introduced  on  the  trial  without 
objection. — Musselman  ▼,  Musselman,  3  Cal. 
App.  30,  84  Pae.  217. 

§  273.    Evldonca. 

[a]  The  objeetion  that  Instruments  were  ad- 
mitted In  evidence  without  proof  of  the  signa- 
tures cannot  be  raised  upon  appeal  for  the 
first  time. — Wombla  t.  Wilbur,  3  Cal.  App. 
535,  86  Pae.  916. 

[b]  The  rule  that  an  estoppel  must  be 
pleaded  does  not  aj)plv  when  the  plaintiS  does 
not  know  that  his  demand  must  ultimately 
rest  upon  estoppel.  Where  no  objeetion  was 
made  to  evidence  thereof,  the  failure  to  plead 
the  tame  cannot  be  objected  to  upon  appeal 
for  the  first  time.— Hubbard  r.  Lee,  6  Cal. 
App.  602,  92  Pae.  744. 

5  293.    ProcMdings  tor  New  TrlaL 

[a]  Where  the  bin  of  exceptions  on  motion 
for  a  new  trial  embodied  afSdavits  of  de- 
fendant and  her  danghter  stating  testimony 
that  each  would  have  given,  if  permitted,  in 
support  of  the  answer  and  eross -complaint 
clearly  relevant  thereto,  and  to  which  no  eoon- 
ter-eS davit  was  filed,  a  mere  objection  thereto 
that  the  affidavits  were  filed  in  violation  of  ' 
law  and  of  section  659  of  the  Ci>de  of  Civil 
Procedure,  which  stated  no  facts  in  support 
of  it,  and  which  was  not  urged  when  the  . 
affidavits  were  presented,  or  when  the  motion 
was  heard,  and  ,to  which  no  reference  was 
made  by  the  court  in  settling  the  bill,  cannot 
be  considered. — Anderson  t.  Anderson,  4  CaU 
App.  289,  87  Pae.  558. 

[b]  A  further  objection  so  reserved  by  plafn- 
tifC  to  such  affidavits  that  all  of  the  matters 
therein  contained  are  set  ont  in  the  answer 
and  cross-complaint  of  defendant,  and  present 
no  new  or  further  evidence,  was  not  a  matter 
of  objection.  It  was  still  necessary  for  the 
defendant  to  establish  the  same  at  the  trial 
by  competent  evidence. — Anderson  v.  Ander- 
son, 4  Cal.  App.  269,  87  Pae.  558. 

[c]  Where  it  appears  that  the  apecifleatlona 
of  insufficiency  of  the  evidence,  though  em- 
bodied in  a  different  document  from  the  state- 
ment on  motion  for  a  new  trial,  were  in  fact 
treated  by  the  counsel  and  the  eonrt  as  part 
thereof,  they  must  be  so  eoneidered  upon  ap- 
peal.— Bixby  v,  BasUdy,  i  Cal.  App.  fiS7, 
88  Pae  493. 

S  297.    BlU  Of  Excoptlons. 

{al  Where  the  sole  objection  made  In  the 
trial  court  by  the  respondent  to  appellant's 
application  for  relief  from  default  in  the 
service  of  a  "statement"  was  that  there  was 
in  fact  no  mistake,  inadvertence  or  excusable 
neglect  of  the  appellant,  respondent's  objec- 
tion npon  appeal  that  the  relief  granted  was 
to  serve  a  "statement"  and  not  a  "bill  of 
exceptions"  is  not  tenable. — Saner  v.  Eagle 
Brewing  Co.,  3  CaL  App.  127.  84  Pae.  4£5. 
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C.    NECE8SITT  FOB  EXCEPTION. 

Ilf   OENERAL.  I  BOT. 

TIHB  TO  HAKE.  |  SOflH. 

CALUNO   JDBT,  ISISH. 

BULINOS  OK  ETIDENCB,  I  BIT. 

GITINQ  OE  OEPDSINO  IMaTBDCTIOKB,  |  884. 

S  307.    In  0«iiwaL 

[a]  The  (act  that  »  trial  wa*  eondneted  hy 
a  persoD  DOt  versed  Id  the  law  can  affoid  on 
appeal  no  ground  for  disregardiag  the  want 
of  eseeptioDs  regerved  to  advene  mllngi 
where  anch  exceptions  were  neceaiaiy. — Bao- 
dall  V.  Freed,  154  Cal.  29S,  07  Pae.  669. 

S  S09Vt.    Tlm»  to  Haka. 

[a]  Except  in  the  cases  epecified  Ia  aeetion 
647  ot  the  Code  of  Civil  Pro ce dure,  an  excep- 
tion muit  be  taken  at  the  time  the  decision 
ii  made,  and  if  not  the  objectioD  to  the  ruling 
cannot  be  urged  on  appeal. — Bandall  v.  Fieed, 
1S4  Cal.  299,  97  Pae,  669. 

§  3iey,.    Oalllng  Jiir7. 

[a]  Bulings  of  the  trial  court  In  calling  a 
jury,  and  in  admitting  testimonjr  are  not 
ileemed  to  have  been  excepted  to  under  aee- 
tion 647  of  the  Code  of  Civil  Procedure,  and 
cannot  be  reviewed  on  appeal  in  the  absence 
of  exceptions  taken. — Bandall  v.  Freed,  1S4 
Cal.  299,  97  Pac.  669. 

§  317.    BnUnga  Mt  Erldeooa. 

[a]  The  inling  of  the  trial  court  Id  exclud- 
ing teatimoDf  of  a  witness  cannot  be  reviewed 
on  appeal  where  no  exception  to  the  ruling 
waa  reserved. — United  States  Oil  ft  Laud  Co. 
V.  Bell,  153  Cal.  781,  96  Pac.  901. 

[b]  A  ruling  of  the  court  permitting  an 
exhibit  to  be  marked  for  identiflcation  which 
was  not  admitted  in  evidence,  and  to  which  no 
exception  was  taken,  is  not  a  subject  for  re- 
view npon  appeal. — Van  Leuven  v.  Van  Leu- 
ven,  S  Cal.  App.  409,  35  Pac.  S60. 

§  324.    OiTtng  «  B«fn>li)g  Inatractloiia. 

[a]  Instructions  given  bj  the  court  to  the 
jary,  in  a  case  tried  prior  to  the  amendment 
of  1907  to  section  647  of  the  Code  of  Civil 
Procedure  (Stats.  1907,  p.  715),  were  not 
deemed  to  have  been  excepted  to,  and  cannot 
be  reviewed  in  the  absence  of  exceptions 
taken.— BandaU  v.  Freed,  154  Cal.  299,  Q7 
Pae.  669. 

[b]  Where  the  trial  was  bad  prior  to  the 
adoption  of  the  amendment  of  1907  to  section 
647  of  the  Code  of  Civil  Procedure,  providing 
tbat  instructions  to  juries  are  deemed  ex- 
cepted to,  where  no  exceptions  were  taken  to 
the  instructions  of  the  court  given  apparently 
of  its  own  motion,  they  cannot  be  reviewed 
Of  considered  upon  appeal. — Fleiscbhauer  v. 
Fabens,  8  Cal.  App.  SO,  96  Pae.  17. 


S  882.  SiiJBcianc7  of  Statamont  on  HoUon 
for  New  Trial— Stating  Oronnda  or  Er- 
ron  Beliod  on. 
fa]  Where  a  statement  on  motion  for  new 
trial  contained  no  specification  of  particulars 
wherein  the  evidence  was  deemed  iuufficient. 


nor  any  specification  of  particular  errors  sf 
law,  occnrring  at  the  trial  and  excepted  to 
by  appellant,  it  was  disregarded. — Crane  T. 
Gladding,  59  Cal.  303. 

AP- 

A.    PEOCEEDINOa     TO     PEBFECT     AP- 
PEAL IN  GBNEBAL. 

PBOOEEDIKGB    HEOBSaABY    TO    PEBFEOT    AP- 
PEAL, g  sei. 

FOOH  PBOBATX  DEOREE,  |  863. 


§  3fll.    FiocBsdingi     Neceasary    to    Ferfoct 
Avpeal. 

[a.]  The  supreme  court  acquires  jurisdiction 
of  an  appeal  for  all  purposes  immediately 
npon  the  Sling  of  the  notice  of  appeal  in 
the  lower  court,  and  its  jurisdiction  is  not 
divested  nor  suspended  either  on  account 
of  the  failure  to  file  a  transcript  on  appeal, 
or  by  the  losa  or  destruction  of  the  transcript 
a^ter  It  is  filed.— Estate  of  Davis,  151  Cal. 
31S,  121  Am.  St.  Bep.  105,  86  Pac.  1S3,  90 
Pac.  711. 


Cal.  249,  92  Pac.  486,  1027. 

[e]  Even  if  an  appellant  undertook  to  per- 
fect his  appeal  under  the  old  method,  which 
required  the  filing  of  an  undertaking  for 
eosta  on  appeal  as  a  jurisdictional  prerequis- 
ite, and  an  undertaking  filed  was  insufDcisnt 
when  tested  by  the  requirements  of  that 
method,  such  fact  will  not  coaclude  him  from 
asserting  that,  tested  by  the  requirements  of 
the  new  and  alternative  method,  the  appeal 
had  been  perfected  by  the  mere  filing  of  the 
notice  of  appeal.  The  law  does  not  require 
the  appellant  to  make  an  election  as  to  the- 
method  which  be  shall  adopt  in  taking  his 
appeal. — Mitchell  v.  California  etc.  Co.,  154 
Cal.  731,  9S  Pac.  202. 

[d]  All  statutes  making  provisions  In  aid 
of  appeals  are  to  be  liberally  construed  and 
applied.— Mitchell  ▼.  California  etc.  8.  S. 
Co.,  154  Cal.  731,  99  Pac.  202. 

[f]  Under  the  existing  statutes  providing 
different  methods  in  which  appeals  may  be 
taken,  if  the  steps  which  are  taken  on  an 
appeal  are  sufficient  under  either  method^ 
tbat  is  all  that  is  required  to  give  the  appel- 
late court  jurisdiction  of  the  appeal.— Mit- 
ebell  V.  California  etc  S.  8.  Co.,  154  Cal. 
731,   99   Pac   202. 

[g]  Under  the  new  and  alternative  method. 
of  appeal  esUblisbed  by  the  act  of  1907 
(Stats.  1907,  p.  753),  an  appeal  may  be  taken 
to  the  snpreme  court  or  district  courts  of 
appeal  by  simply  filing  with  the  court  in 
which  the  judgment,  order,  or  decree  was 
entered  a  notice  of  appeal  therefrom.  No 
aervice  of  the  notice  of  appeal  and  no  bond 
for  costs  on  appeal  are  required,  Tbat  act  ia 
constitutional,  and  under  it  the  appellate 
court  acquires  jarisdietion  of  an  appeal  by 
the  filing  of  the  notice  of  the  appeal  alone. 
Mitchell  V.  California  ate.  Co.,  154  CaL  731^ 
99  Pae.  202. 
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§  382.    rrom  ProlMto  DacrM. 

[a]  By  the  expreas  terms  of  section  941* 
of  the  Code  of  Civil  Proeedare,  tha  acta  ara 
■ppli cable  to  appeals  from  probate  orders.— 
^tate  of  MePhee,  154  CbI.  385,  S7  Pae.  878. 

B.    CITATION  AND  NOTICE. 

COSSTROCTION  OP  NOTICE,  |  8T0. 
FABTIES  ENTITLED  TO  HOTICS— IK  QEHSKAL, 
|ST8. 

ADVERSE  PABTTES.  ]  874. 

WHO  ABE  ADVEKSE  PARTIES.  I  8T5, 

FERSOVS   NOT  PABTIEB   TO   NEW  TRIAL 

UOTION,  I  STB. 

FORM  AND  BEQtn  BITES  OP  NOTICE — DE- 
FECTS. OBJECTIONS  AND  AUENDHEMTa, 

BERTICK    OF    MOTlOB— SECE8S1TY.  t  BS9. 

ATTORNEYS.  AFTER  DEATH  OF  AP- 
PELLEE, I  898. 

FTLINO  NOTICE — NECE88ITT,  }  *08. 

WAIVER  OF  NOTICE  OB  8EBVICZ  AND  DE- 
FECTS THEBEIN— ACCEPTANCE  OB  Ap- 
UISBION  OF  SERVICE,  t  «09. 

BT   STIPULATION,  |  *I0. 

■  BY   APPEASANCE.  )  411. 

ESTOPPEL  TO  OBJECT  TO  WANT  OF  SEBVICE, 
1418. 

§  770.    Oonatmctlon  of  Notice. 

[a]  Where  duplicate  notices  are  given  in 
time  from  the  same  judgment  or  order  and 
dnplieate  undertakingi,  which  do  not  desig- 
nate either  of  the  aotieei,  are  given  in  time, 
the  two  notices  and  nndertakings  eoBBtitute 
in  sub  stance  bnt  one  appeal. — ^Estate  of 
Sutro,  152  Cal.  2*B,  BE  Pac.  486.  1027. 

[b]  Where  two  identical  notices  of  appeal 
from  the  same  judgment  are  given  on  differ- 
ent days,  and  an  undertaking  is  filed  which 
by  its  terms  could  refer  to  either  notice 
of  appeal,  bnt  does  not  designate  the  one  to 
which  it  is  to  apply,  it  could  apply  to  one 
or  both,  and  the  effect  would  be  a  valid  ap- 
peal.—Estate  of  Sntro,  152  Cal.  249,  92  Pac. 
4S6,   1027. 


[a]  In  order  to  eonfer  jurisdiction  upon  an 
appeUate  conrt  to  entertain  an  appeal,  ail 
adverse  parties  to  the  controversy  whose  in- 
terests wonld  be  injuriously  affected  by  a 
reversal  of  the  judgment  most  be  brought 
before  the  eo-j;:  and  served  with  notice  of 
the  appeal.— Ucu nix  r.  Tryon,  152  Cal.  31,  91 
Pae.  983. 

[b]  Ao  adverse  party,  to  whom  the  notieea 
of  intention  of  various  parties  separately 
moving  for  a  new  trial  were  addressed,  and 
who  was  served  therewith,  became  a  party 
to  each  proceeding  on  motion  for  a  new  trial, 
and  did  not  cease  to  be  a  party  thereto  by 
reason  of  his  death  after  such  service,  before 
the  motions  were  heard;  and  upon  appeal 
from  each  of  the  orders  denying  such  motions 
his  representative  must  be  served  with  the 
notice  of  appeal. — Bell  v.  San  Francisco  Bav- 
ings  tJnion,  1S3  CaL  64,  94  Pae.  22S. 

[e]  Proceedings  snppleinentar;^  to  ezecn- 
tion,  though  collateral  to  the  original  action, 
ate  yet  independent  of  it,  and  embrace  all 

Cal.  Difait — iOa 


6SI3 

tba  clemcutB  of  an  independent  civil  action, 
having  its  own  record;  and  only  parties 
thereto  are  required  to  be  served  with  the 
notice  of  appeal.— McKeniio  v.  Hill,  »  Cal. 
App.  78,  98  Pae.  55. 


S  374.    Advene  Fartiea. 

[a]  In  an  action  by  the  plaintiff  to  enforce 
an  agreement  in  relation  to  a  trust  fund  in 
which  plaintiff  and  defendants  were  bene- 
ficiaries, in  which  a  receiver  of  the  fund  was 
appointed,  upon  appeal  by  part  of  the  defend- 
ants from  the  order  appointing  the  receiver, 
a  codefendant,  who  was  a  party  to  the  order, 
and  whose  interest  in  the  fund  will  be  af- 
fected by  the  reversal  or  modification  of  the 
order,  is  an  "adverse  party"  who  must  be 
served  with  the  notice  of  appeal,  and  for 
failure  to  serve  him  therewith  -the  appeal 
must  be  dismissed. — Ford  v.  Cannon,  6  Cal. 
App.  185,  89  Pac.  1071, 

§  375.    Who  are  Advena  Parties. 

[a]  In  an  action  by  a  vendee  for  the  specific 
performance  of  a  contract  for  the  sale '  of 
land,  brought  against  the  vendor  and  a  sub- 
sequent purchaser  of  the  land  who  had  given 
a  note  and  mortgage  thereon  to  the  vendor  in 
the  Bom  of  4600  for  part  of  the  purchase 
price,  judgment  was  rendered  declaring  that 
the  plaintiff  was  entitled  to  specific  perform- 
ance of  the  contract  against  the  purchaser 
and  entitled  to  receive  a  deed  from  her  upon 

fayment  to  bee  of  the  sum  of  {107.38.  It 
iirtber  declared  that  the  vendor  was  the 
owner  of  the  note  and  mortgage  and  was  en- 
titled to  receive  from  the  plaintiff,  and  the 
plaintiff  was  required  to  pay  the  vendor,  as 
a  condition  of  having  such  mortgage  satisfied 
□f  record,  the  snm  of  $578.30.  The  judgment 
ordered  the  plaintiff  to  pay  to  the  clerk  of 
the  coart  the  sum  of  $107.39  for  the  pur- 
chaser, and  the  sum  of  $578.30  for  the  ven- 
dor, and  after  such  payments  the  porehaser 
was  directed  to  execute  a  deed  to  the  plain- 
tiff, and  the  vendor  was  ordered  to  enter 
satisfaction  of  the  mortgage.  Held,  on  an 
appeal  taken  by  the  subsequent  purchaser 
from  the  judgment,  that  the  vendor  was  an 
adverse  party,  who  should  have  been  served 
with  notice  of  appeal. — Niles  v.  Gonzales,  152 
Cal.  90,  B2  Pac.  74. 

[b]  In  diamissing  an  appeal  from  a  judg- 
ment taken  by  one  of  two  defendants,  for 
the  reason  that  the  notice  of  appeal  was  not 
servej  on  the  codefendant,  the  supreme  court 
necesEarily  determined  that  such  codefeodant 
was  an  "adverse  partj^'  within  the  meaning 
of  section  940  of  the  Code  of  Civil  Procedure. 
Johnson  v.  Pheuii  Ins.  Co.,  152  Cal.  196,  92 
Pac.  182. 

[c]  A  creditor  of  an  insolvent  estate  of  a 
deceased  person  is  a  party  aggrieved  by  an 
order  of  family  allowance  erroneously  made, 
and  under  section  938  and  subdivision  3  of 
section  963  of  the  Code  of  Civil  Procedure 
may  take  an  independent  appeal  therefrom. 
It  is  immaterial  that  such  order  may  be 
made  without  notice.— Estate  of  Fretwell,  152 
Cal.  573,  93  Pac.  283. 

[d1  upon  appeal  by  the  owner  of  timber 
land  from  a  judgment  foreclosing  liens  upon 
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tan-bark  dtnated  tttereon,  in  favor  of  plain* 
tin  and  eroM-complainaata  for  nnpaid  ser- 
Ticea  rendersd  bj  them  in  peeUng  the  Bame 
for  a  contractor  employed  by  inch  owner*  to 
do  the  peeling  and  deliver  the  lame  at  a  ape- 
eified  landing,  peraona]  jadsment  againat  the 
coctTHctor  having  been  alao  taken  by  re- 
apondonta,  the  contractor  cannot  be  injnri- 
OQsly  aSceted  hj  the  appeal  from  the  jndg- 
ment  of  foreclosure,  and  cannot  be  deemed 
a  partj  aggrieved  thereby,  and  the  failure  to 
serve  him  with  the  notice  of  appeal,  aa  an 
adverse  party,  ia  not  ground  for  a  motion  to 
dismiai  the  appeal. — Qniat  v.  Sandman,  151 
Cal.  748,  99  Pac  201. 

[f]  'When,  En  proceedings  supplementary  to 
execution,  the  judgment  debtor  waa  not  a 
participant,  but  an  order  waa  entered  againat 
gamiahee*  who  appeal  therefrom,  the  judg- 
ment debtor  ia  not  an  adrerae  party  required 
to  be  served  with  the  notice  of  appeal. — 
McEenue  v.  Hill,  B  Cal.  App.  78,  98  Pac.  SS. 

[g]  The  adverao  party  upon  whom  the 
notice  of  appeal  1*  to  be  served  is  tlie  party 
who  appeara  by  the  record  to  be  adverse,  and 
the  record  to  be  considered  for  that  purpose 


on  the  ground  that  the  defaulting  defendant, 
who  has  not  complained  of  the  judgment,  waa 
not  served  with  the  notice  of  sncn  appeal. — 
Worth  V.  Emerson,  3  CaL  App.  158,  85  Pne. 


g  393.    Attonwya,  Aftar  Death  Of  Ap> 

pallM. 
[a]  The  death  of  th«  adverse  par^  operated 
as  a  termination  of  the  authority  of  Us  attor- 
ney, and  the  service  of  notice  of  appeal  upon 
him  was  ineffective. — Bell  v.  San  Francisco  Sav- 
ings Union,  153  Cal.  64,  94  Pae.  22S. 

§  403.    Filing  Notice— NecBsrity. 

[a]  ITpOQ  appeals  from  a  jndgment  and  or- 
der refusing  a  new  trial,  taken  by  a  part  only 
of  the  defendants,  it  is  necessary.  In  order 
to  vest  the  appellate  conrt  with  jnrisdiction 
of  the  appeals,  that  the  notices  of  the  ap- 
peals should  be  served  on  a  nonappealing 
codefendant,    who    was  in    fact  an   adverse 

J  arty,  and  Sled  within  the  time  allowed  by 
kw  for  taking  such  appeals;  and  the  volun- 
tary appearance  of  such  codefendant  in  the 
appellate  court  and  the  waiver  of  the  service 
of  any  papers  in  connection  with  the  appeals, 
or   the   giving   of  any  undertakings  thereon. 


S  378.    Persona  not  Parties  to  Ifew  Trial  Uo> 
tton. 

[a]  A  notice  of  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial  need  be  served 
only  on  the  parties  who  were  adverse  to  the 
motion  in  the  trial  court. — Niles  v.  Oonzolei, 
132  Cal.  SO,  B2  Pac.  74. 

[b]  While  an  appeal  from  an  order  denying 
a  motion  for  a  new  trial  will  not  be  dismissed 
for  the  failure  to  serve  the  notice  of  appeal 
on  a  party  who  had  not  been  made  a  party 
to  the  motion,  atill  the  failure  to  aerve  the 
notice  of  the  motion  for  a  new  trial  on  an 
adverse  party,  as  required  by  section  659  of 
the  Code  of  Civil  Procedure  necessitates  the 
denial  of  the  motion  for  a  new  trial,  and  on 
appeal  the  affirmance  of  the  order  denyiug 
such  motion. — Johnson  t.  Phenix  Ins.  Co.,  1S2 
Cal.  196,  92  Pac.  182. 

S  388.    Fonn  and  Betnlsttes  of  Notice— De- 
tects, Objections  and  Amendments. 

[a]  A  clerical  miapriaion  in  the  notice  of 
appeal  from  an  order  denying  a  new  trial,  in 
apecifying  the  wrong  month  and  year  in  the 
date  of  the  order,  where  there  is  no  doubt 
of  the  intention  to  appeal  from  the  only  or- 
der made,  denying  a  new  trial,  will  not  pre- 
clude a  consideration  of  the  appeal. — Mitchel 
v.  Qray,  8  CaL  App.  423,  97  Pac.  160. 

$  389.    Service  of  Notice — Necessity. 

[a]  The  method  and  procedure  in  taking  an 
appeal  ia  a  matter  for  determination  by  the 
legislatnre,  and  it  may  provide  for  taking  an 
appeal  without  any  service  of  notice  thereof. 
Eatate  of  McPhee,  154  Cal.  385,  97  Pac  878. 

[b]  An  appeal  by  plaintiff  from  the  order 
vacating  the  judgment  foreclosing  the  street 
assessment  against  the  defaulting  defendant, 
on  an  improper  motion  by  a  successor  of  such 
defendant  pending  suit,  will  not  be  dismissed 


noticea  of  appeal,  so  as  to  confer  jnrisdiction 
of  the  appeals  on  the  appellate  court. — Niles 
V.  Oonaales,  152  CaL  90,  92  Pae.  74. 

S  409.  Walvei  of  Notice  or  Serrlce  and  De- 
fects Therein— Acceptance  or  Admission 
of  Service. 
[a]  Where  the  attorney  for  the  lienholder 
was  attorney  for  another  party  and  limited 
his  admiasion  of  aervice  of  the  notices  of 
appeal  to  such  party,  such  admission  cannot 
constitute  aervice  upon  the  lienholder. — Bur- 
nett V.  Pierey,  140  CaL  178,  86  Pae.  603. 

§  410.    By  Stipulation. 

[a]  The  want  of  service  of  the  notice  of 
appeal  opon  the  lienholder  may  be  waived, 
aa  in  the  cue  of  nonservice  of  a  summons, 
by  a  voluntary  appearance;  and  it  was  waived 
by  a  stipulation  signed  by  all  parties  to  the 
appeal,  including  the  attorney  for  the  lien- 
holder, reciting  that  the  appeals  were  all  per- 
feeted  by  the  appellant  and  that  all  of  them 
may  be  determined  upon  the  transcript  filed 
in  one  of  them,  which  stipulation  was  filed  in 
each  of  the  appeals. — Burnett  v.  Pierey,  149 
Cal.  178,  86  Pac  603. 

§  411.    By  Appearance. 

[a]  The  voluntary  appearance  of  the  CTecu- 
tor  of  the  adverse  party,  after  the  lapse  of 
the  time  for  appeal  from  the  orders  denying 
a  new  trial,  cannot  confer  jurisdiction  to 
determine  sneh  appeals  upon  the  merits. — 
Bell  V.  Ban  Francisco  Savings  Union,  153  Cal. 
64,  94  Pae.  225. 

§  413.    Eitoppel  to  Object  to  Want  of  Scf 

[a]  Parties  who  frandulently  prevent  ser- 
vice of  notice  by  concealment  of  death  of 
respondent  and  fail  to  raise  objection  until  it 
ia  too  late  to  remedy  the  defect,  are  estopped 
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to  qn«ation  juriadletloD  or  attaek  notice 
given. — MdvU  t.  Luden,  75  C»l.  B95,  17 
Fk.  698. 

a    BONDS  AND  UNDBETAKING8. 

HATDBE     AUD    BEQUISITBa     OF     UHDEBTAK- 
ING — SIONATDRI    OT    APFELLANT,  I  *Z3. 
BBCrTALS,  I  436. 

DESCRIBINQ        JUSOUENT        APPSAXiBD 

PBOU,  I  43T. 

AHOUNT  OB  PENAlVry.  |  *80. 
COKSTBDOTION  AND  OFEBATION.  |  493. 
FnJNO — TIME  TO  FILE,  |  MT. 

EXTENSIOfJ  OF  TIME  TO  FILE,  |  448. 

CERTIFICATE    OF    FILING,  1  450. 

NOTICE  OF  APPEAL  A8  NOTICE   OF   PIL- 

INO.  I  4S1. 

BOKD8  ON  APPEAL.  BT  TWO  0&  HOKE  FAB- 
TIES,  I  4G4. 

DEPOSIT  IN  LIEU  OF  UNDEBTAEINO—TIUB 
TO  MAKE,  g  45T. 

OORRECTION  OF  DEFECT8— BT  FILIMO  NEW 
BOND.  I  450. 

WHERE   THERE  IB  BDT  ONE  DNDEBTAK- 

INO  FOR  TWO  APPBALe.  |  488. 

. WHEN  THERE  IB  HO  UNDEBTAKINO  AT 

ALL.  I  4«t. 

WAIVER  OF  DEFECTS.  I  498. 

5  4S2.    Nature  and  Saqnlaltaa  of  Undartak- 

Ing — Slgnatnr*  of  Appellant. 

[a]  Signature  of  appellant  is  not  necesaaiy 
to   bond  on  undertaking. — Curtii  t,  Bichards 

6  Vant,  9  CbI.  33,  U. 

§  426.    Bedtala. 

[a1  The  reeitalB  in  an  undertaking  on  ap- 
peal mnit  identifjr  the  appeal  whieh  the  nn- 
dertaking  is  intended  to  aapport,  and  if  they 
fail  to  do  80  the  error  is  incurable. — Little  T. 
Thatcher,  151   Cal.  558,  91  Pae.  321. 

[b]  An  nndertaking  on  appeal  from  n  judg- 
ment and  from  an  order  denying  a  new  trial, 
which  recites  both  appeals  and  BhowB  that 
it  is  given  in  consideration  of  both,  and  nn- 
dertakea  to  pay  "all  damages  and  costs  which 
may  be  awarded  on  the  appeal  or  on  a  dis- 
misaal  thereof,"  is  aafficient.  Fropeclj  con- 
fltraed,  the  word  "appeal,"  as  used  in  the  un- 
dertaking portion  of  the  bond  means  the 
whole  appeal  before  mentioned  and  described 

lely,  the  appeal  from 


§  127.    -. —  Detdiblng  JndKinent  Appealed 

[a]  It  is  an  established  rule  of  practice  that 
one  nndertaking  in  the  sum  of  (300  is  all 
that  13  required  to  give  the  supreme  court 
iuriadietion  of  an  appeal  both  from  a  judg- 
ment and  from  an  order  denjing  a  motion 
tor  A  new  trial  of  the  action,  The  effect  of 
this  rule  is  that  for  all  the  purposes  of  the 
nndertaking  the  appeals  from  the  Jndgment 
and  order  are  praeticallr  one  appeal  only. 
The  single  nndertaking  so  given  must  refer 
to  each  of  the  appeals  and  show  on  its  face 
that  it  is  given  in  consideration  of  both,  and 
if  it  recites  merely  one  the  other  appeal  will 
be  dismissed. — Buehner  t.  Ualloy,  152  GaL 
484,  92  Pae.  1029. 
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[b]  Where  the  notiee  of  appeal  was  from 
the  judgment  and  from  an  order  denying  a 
new  tri£,  and  the  only  undertaldng  filed  was 
conditioned  to  "pay  all  costs  and  damages 
which  may  be  awarded  on  the  appeal  or  on 
a  dismissal  thereof,  not  exceeding  t300,"  it 


ambignoaa  that  it  must  be  regarded  as  if 
none  had  been  filed  and  both  appeals  must  be 
diamiaaed. — Commercial  Bank  of  Santa  Ana 
V.  Wells,  5  CaL  App.  473,  90  Pae.  OSl. 

§  430.    AmODBt  01  Penalty. 

[a]  The  fact  that  the  penalty  of  (300  on 
the  nndertaking  on  a  joint  appeal  may  prove 
insulSoient  will  not  defeat  the  appeal. — Es- 
tate of  Sutro,  152  Cal.  219,  92  Pae.  186,  1027. 

§  432.    Constrnctlcm  and  Operation. 

[a]  Where  two  appeals  are  taken,  bnt  at  the 
time  of  giving  of  a  second  undertaking  there 
is  but  one  effectual  appeal  existing,  the 
surety  on  such  nndertaking  will  be  conclu- 
sively presumed  to  have  intended  to  under- 
take for  the  appeal  then  in  force  and  not  for 
the  prior  ineffectual  appeal. — Estate  of  Sutro, 
152  Cal.  £49,  92  Pae.  486,  1027. 

§  447.    FUIng— Time  to  File. 
[a]  Where  two   notices  of  appeal  are  given 

and  one  nndertaking  filed  which  does  not  des- 
ignate either,  neither  appeal  is  good  if  the 
notices  are  not  identical;  but  if  within  five 
days  after  the  second  notice  and  more  than 
five  days  after  the  first  notice  another  undei- 
taking  is  filed,  the  second  notice  and  second 
undertaking  constitute  a  valid  appeal. — Es- 
tate of  autre,  152  Cal.  Z49,  92  Pae.  486,  1027. 

§  418.    Extension  of  Time  to  File. 

[a]  An  order  extending  the  time  within 
which  to  file  an  nndertaking  on  appeal  is 
ineffectual  unless  the  same  is  filed  m  the 
office  of  the  clerk  within  the  time  limited  by 
section  940  of  the  Code  of  Civil  Procedure 
for  filing  the  nndertaking. — Bsaer's  Law  & 
Collection  Co.  t.  Standley,  3  Cal.  App.  41, 
S4  Pae  211. 

§  460.   Oertlflcate  of  Filing. 

[a]  The  certificate  of  the  clerk  must  show 
that  the  nndertaking  on  appeal  has  been  filed, 
either  "properly,"  or  of  a  date  that  shows  it 
was  in  due  time. — Pacific  Mut.  Life  Ins.  Co. 
».  Edgar,  132  Cal.  197,  61  Pae  260. 

§  151.    Notice  Of  Appeal  m  NoUce  of 

Filing. 
[a]  Upon  an  appeal  from  ■  judgment,  and 
from  a  conditional  order  on  the  same  day  that 
judgment  be  entered  for  defendant  on  bis 
payment  to  the  clerk  of  a  specified  sum  for 
jury  fees,  which  appellant  had  declined  to 
pay,  but  one  nndertaking  on  appeal  in  the 
sum  of  £300  is  required. — I^fcAulsy  v.  Tahoe 
Ice  Co.,  3  Cal.  App.  642,  86  Pae.  912. 

S  451.    Bonds  on  Appeal  by  Two  or  More 
Partlei. 
[a]  Any  number  of  parties  claiming  to   be 
aggrieved   may  join   in   an   appeal    and   sup- 
port such  appeal  by  one  undertaking,  although 
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it  there  b«  a  reverutl  the  kppellanta  may  ai- 
■ert  ditCerent  and  diatiuct  intsrestB.  The 
atatute  doea  not  require  aeparate  andertak- 
inga  for  aeparate  interests. — Estate  of  Sutro, 
152  Cal.  24B,  92  Pae.  488,  1027. 

[b]  Where  appeals  are  taken  from  two  or 
more  judgmenta  or  ordera  and  an  undertak- 
ing is  filed  which  by  its  terms  eonid  refer 
to  either,  but  fails  to  designate  the  one  to 
which  it  is  to  apply,  it  is  void  as  to  both, — 
Eatate  of  Sutro,  152  Cal.  249,  92  Pac.  486, 
10S7. 

S  467.  Dspodt  In  Liflu  ol  imdaitakiiis— 
TUna  to  H&ka. 
[a]  Money  deposit  in  lien  of  undertaking 
on  appeal  must  be  made  within  Ave  daya  after 
notice  of  appeal  served  and  Sled. — StrattOD 
V.  Orabam,  68  Cal.  169,  8  Pac.  710. 


[a]  An  imperfection  in  an  undertaking  on 
appeal  given  by  a  defendant  on  his  appeal 
from  an  order  denying  his  motion  for  a  new 
trial,  in  reciting  tliat  the  appeal  was  taken 
from  his  motion  for  a  new  trial,  made  and 
entered  on  a  specified  day,  instead  of  from 
the  order  denying  such  motion,  which  the 
record  shows  was  made  and  entered  on  that 
day,  may  be  remedied  under  section  954  of 
the  Code  of  Civil  Procedure,  by  the  filing  in 
the  supreme  court  before  the  hearing  of  a 
motion  to  dismiss  the  appeal  of  a  good  and 
snlEcient  undertaking  containing  the  proper 
recital  approved  by  a  justice  of  that  court. — 
Bachner  v.  Ualloy,  1S2  Cal,  484,  92  Pac.  1029. 

$  463.    Where  There  is  hut  One  tTiidar* 

taking  for  Two  AppeaU. 

[a]  To  permit  a  new  undertaking  to  be  filed 

would  be  in  effect  to  permit  a  new  appeal 
to  be  perfected  after  the  time  fixed  by  law; 
and  an  application  therefor  must  be  denied. 
Commercial  Bank  of  Santa  Ana  v.  Wells,  5 
Cal.  App.  473,  90  Pac.  981. 

[b]  The  notice  of  appeal  having  referred 
both  to  the  judgment  and  order,  each  of 
which  was  appealable,  the  tact  that  the  time 
had  lapsed  for  taking  an  appeal  from  the 
order  is  of  no  consequence. — Commercial 
Bank  of  Santa  Ana  v.  Wells,  5  Cal.  App.  473, 
90  Pac.  081. 


[a]  An  undertaking  on  appeal  which  recites 
that  it  is  given  in  support  of  an  appeal  from 
the  judgment,  which  it  erroneously  states  was 
rendered  on  the  date  when  the  motion  for  a 
new  trial  was  overroled,  cannot  be  used  in 
support  of  an  appeal  from  the  order  denying 
the  new  trial,  and  the  error  cannot  be  cured 
by  the  filing  of  a  new  undertaking  under 
aection  954  of  the  Code  of  Civil  Prncednre. 
And  this  is  so  notwittaBtanding  the  facts  that 
when  the  undertakiog  was  executed  the  time 
for  appealing  fioui  the  judgment  had  expired 
and  that  the  only  appeal  by  which  the  judg- 
ment might  be  set  aside  was  an  appeal  from 
the  order,  and  that  the  date  of  the  judgment 
as  recited  shows  that  the  aurety  confused  the 


§  46S.    WalTflt  of  Delects. 

[a]  If  B  nonappealing  codefendant  was  an 
adverse  party  to  an  appeal  by  the  other 
defendants  from  the  order  denying  a  new 
trial,  the  failure  to  file  an  undertaking  on 
that  appeal  eonId  not  be  cured  by  the  waiver 
of  such  undertaking  given  by  such  codefend- 
ant after  the  time  for  appeal  had  expired. — 
Nile*  v.  Gonzales,  152  Cal.  90,  92  Pac.  74. 

D.    TIME  TO  APPEAL. 

PBOM  INJUNCnOSAL  OBDEB,  |  474. 

I>VOU  OBDEB  AFTER  FINAL  JDDOHENT — OK 
MOTION  FOB  NEW  TRIAL.  1  *78. 

TO  REVIEW  8DFFICIENCT  OV  EVIDENCE,  1  4SI. 

TO  BEVIEW  ROLINGS  OM  BILL  OF  EXCEP- 
TIONS, |49IH. 

COUUENCEHBNT  OF  TIHX  TO  APPEAL— FBOV 
PROBATE    DECREE.  |  492. 

XPFEOT  07  FAILDRK  TO  APPEAL  IN  TtUE,  | 
SOS. 

g  474.    From  Injnnctional  Older. 

[a]  An  appeal  taken  from  that  part  of  b 
final  judgment  wherein  it  is  adjudged  "that 
the  temporary  injunction  heretofore  issued 
herein  to  the  sheriff  of  the  county  be  and  the 
aame  is  hereby  vacated,"  is  not  taken  from 
an  order  within  the  meaning  of  section  939 
of  the  Code  of  Civil  Procedure;  and  it  will 
not  be  dismissed  on  the  ground  that  it  waa 
not  taken  within  sixty  days. — Bekina  v.  Diet- 
erle,  5  CaL  App.  5SS,  91  Pac.  105. 

§  478,  From  Order  After  Final  Judgment — 
On  Motion  for  New  Trial. 

[a]  An  appeal  from  an  order  denying  a 
new  trial  not  taken  within  sixty  days  from 
the  time  when  the  order  waa  made  and  en- 
tered in  the  minutes  of  the  court,  or  filed  with 
the  clerk,  as  required  by  subdivision  3  of 
section  939  of  the  Code  of  Civil  Procedure, 
ia  not  within  the  juriadiction  of  the  appellate 
court,  and  must  be  dismisaed. — Walbridge  v. 
Conaina,  2  Cal.  App.  302,  S3  Pac.  462. 

§  481,    To  Berlew  Solllclency  of  Evidence. 

fa]  Under  the  provisions  of  subdivision  1 
section  939  of  the  Code  of  Civil  Procodure, 
on  an  appeal  from  a  judgment  taken  more 
than  sixty  days  after  it  was  rendered,  the 
sufficiency  of  the  evidence  to  support  it  can- 
not be  reviewed. — Hawley  v.  Harrington,  152 
Cal.   188,  92  Pac.  177. 

[b]  Where  an  appeal  from  the  judgment 
was  not  taken  within  sixty  days  after  ita 
rendition  and  entry,  exceptions  to  the  decision 
on  the  ground  that  it  is  not  supported  by  the 
evidence  cannot  bo  reviewed. — Craudall  v. 
Parks,  152  Cal.  772,  93  Pac.  1018. 

[c]  The  right  of  appellants  to  have  the  snlB- 
ciency  of  the  evidence  to  sustain  the  findings 
reviewed  upon  appeal  from  an  order  denying 
a  new  trial,  is  wholly  independent  of  the 
fact  that  the  appeal  from  the  judgment  was 
not  taken  within  sixty  daya,  and  cannot  be 
affected  by  the  failure  of  the  appellanta  to 
move  to  set  aside  the  judgment  under  sec- 
tions 683  and  663^    of   the   Code  of  Civil 
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Protedure,  npon  the  ground  tliat  the  taeti 
fonod  do  not  support  the  jadg^ment. — Park- 
inson Co.  T.  BIdg.  Trades  Council,  154  CaL 
981,  98  Pac.  1027,  21  L.  B.  A.,  N.  S.,  550. 

[d]  UpoB  an  appeal  from  the  jadgmsnt 
taken  after  the  lapse  of  siitj  dajs  from  its 
rendition,  the  sufficiencf  of  the  evidence  to 
justify  the  flndingB  and  decision  is  not  re- 
viewable, and  the  findings  must  be  considered 
flual  as  to  tfae  facts. — California  Packers  Co. 
T.  Merritt  Pmit  Co.,  6  Cal.  App.  SOT,  92  Pae. 


S  48IV,.    To  Bavlew  Bnllngs  on  BlU  of  E^ 
captions. 
[a]  A  bill  of  exceptions  to  the  order  of  the 

trial  court  refusing  to  allow  tlie  amendments 
may  be  considered  on  the  appeal  from  the 
judgment,  although  the  appeal  was  not  taken 
within  sixty  days  after  the  rendition  of  the 
judgment. — Csmpbell-Eawannanakoa  V.  Camp- 
bell, 152  Cal.  201,  92  Pae.  184. 

$  492.    Commencement  of  Tlma  to  Avpeal— 
From  Fiobau  Decree. 

[a]  Section  1704  of  the  Code  of  Civil  Pro- 
cedure requires  probate  orders  to  be  entered 
in  the  minute-book  of  the  court,  and  it  is  the 
order  there  entered,  and  not  a  separate  paper 
signed  by  the  judge  purporting  to  embody 
tbe  terms  of  the  order,  that  is  the  order  of 
the  coort,  and  it  is  the  date  of  tbe  entry 
of  this  order  which  sets  the  time  running  for 
an  appeal.— Tracy  v.  Coffey,  193  Cal.  356, 
95  Pac.  150. 

[b]  The  fact  that  another  memorial  exists, 
consisting  of  a  document  signed  by  the  judge 
and  filed  with  the  papers  in  the  case,  and 
that  there  are  some  slight  discrepancies  be- 
tween such  document  and  the  entry  in  the 
minute-book,  does  not  affect  the  validity  of 
the  minnte  entry,  nor  extend  the  time  of 
appeal  until  another  entry  was  made. — Tracy 
T.  Coffey,  153  Cal.  358,  95  Pae.  150. 

S  SOS.    Effect  of  Failure  to  Appeal  In  Tlmo. 

t  than 
■nths  after  its  entry;  and  npon  such  ap- 
peal qnestions  arising  npon  the  judgment- 
roll  cannot  be  considered. — Connty  Bank  v. 
Jack,  148  Cal.  437,  113  Am.  St.  Bep.  285,  S3 
Pae.  705. 

[b]  An  appeal  from  a  jodgment  which  is 
taken  more  than  six  months  after  its  entry 
cannot  be  coo  side  red. — Bouey  v,  Beynolds, 
152  Cal.  323,  92  Pac.  S47. 

[c]  An  appeal  from  the  judgment  not  taken 
within  tbe  time  allowed  by  law  will  not  bo 
considered— Pogue  T,  Ball,  4  Cal.  App.  408, 
88   Pac.  376. 

VH.    EFFECT  OP  TBAN8FEE  OK  POWER 

OF  IiOWEB  0O1TBT. 
POWEB  TO  CORRECT  CLERICAL  ERRORS  AND 

SUPPLY  LOST  RECORD,  t  513. 
POWEB  TO  TAOATS  ORDER  APPEALED  FROM, 

1521. 


§  BIS,    Fewer  to  Correct  Olerlol  ErrorB  and 
SnpplT  Lost  B«cord. 

[a]  A  court  has  authority  to  correct  its 
records  at  any  time,  so  that  they  may  speak 
the  truth;  and  the  superior  court,  pending 
an  appeal  by  defendant  from  an  order  deny- 
ing hie  motion  for  a  new  trial  the  minute 
entry  of  whicb,  by  clerical  misprision  of  th« 
clerk,  recited  that  the  motion  came  on  to  be 
heard,  plaintiff's  attorney  appearing,  "the 
defeodant't  attorney  failing  to  appear"  (and 
which  plaintiff's  attorney  claimed  upon  appeal 
was  evidence  of  so  abandonment  of  the  mo- 
tion), has  jurisdiction  to  correct  the  minnte 
entry  to  make  it  speak  tbe  truth  and  show 
that  another  attorney  named  appeared  for 
the  person  named  as  attorney  for  defendant; 
and  a  certified  copy  of  such  amended  order 
may,  npon  suggestion  of  diminution  of  the 
record,  be  allowed  to  be  filed  in  this  court 
as  part  of  tlie  record  npon  snch  appeal.— 
Pease  t.  Finck,  3  Cal.  App.  371,  85  Pac.  857. 

[b]  If  the  discrepancy  is  a  mere  clerical 
error,  the  court  below  has  power  to  correct 
it,  notwithstanding  the  affirmance  of  the  judg- 
ment.—Carson  v.  UcDouald,  3  CaL  App.  412, 
S5  Pae.  S6I. 

§  621.  Power  to  Vacftto  Order  Appealed 
from. 
[a]  An  appeal  from  ao  order  denying  a  new 
trial  deprives  the  superior  court  of  jurisdic- 
tion to  set  aside  such  order,  and  while  that 
order  is  in  force,  the  record  upon  which  it  is 
based  cannot  be  changed,  and  the  supreme 
court  must  review  the  order  upon  the  same 
record  upon  which  it  was  made.  A  difl^erent 
role  applies  where  the  bill  of  exceptions  is 
to  be  used  on  an  appeal  from  a  decision  made 
before  the  bill  of  eiceptinns  was  settled. 
The  eCFect  of  an  amendment  in  such  a  case 
being  simply  to  enable  this  court  to  review 
the  decision  of  tbe  lower  court  in  view  of  all 
the  facts  which  that  court  bad  before  it  when 
it  made  its  decision. — Merced  Bank  v.  Price, 
152  Cal.  887,  93  Pac.  886. 

S  626.    Powsr  to  Enforce  Part  of  Jodgment 
not  Appealed  from. 
[a]   On   an   appeal    from    an   order    denying 
of  the  judgment  debtor  to  set  aside 


upon  giving  the  three  hundred  dollar  under- 
taking the  proceedings  on  the  oraer  appealed 
from  are  stayed,  under  section  949  of  the 
Code  of  Civil  Procedure,  so  far  as  there  could 
be  any  proceedings  upon  such  order,  but  the 
proceedings  on  the  judgment  and  execution 
were  not  stayed  and  could  not  be  stayed  by 
that  undertaking. — Weldon  V.  Bosers,  154  Cal. 
632,  98  Pac.  1070. 


5  620.    Jodgmenta  Stayed. 

[a]  An  appeal  only  operates  at  most,  in 
the  absence  of  express  provision  to  the  con- 
trary, to  preserve  the  status  existing  at  the 
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B.    UPON  SECUBI'rr. 

I  540^.    Ammint— Appud  tma  DWTM  B»- 
▼oUng  Probata. 

[a]  A  decree  Tevoking  the  probate  of  a  will 
aod  awarding  eoiti  to' the  contestant!  ii  not 
"a  judgment  ot  order  directing  the  pajment 
of  moDe;,"  and  on  appeal  therefrom  no  an- 
dertaking  in  doable  toe  amoant  ef  the  coeta 
is  required  to  star  execution  of  tbe  judg- 
ment. — Estate  of  McGinn,  3  Cof.  Pro.  Dee. 
127. 

E.    SCOPE  AND  EFFECT, 
S  072.    ProcMdlnga  Btared— Attftdunenb 

[aj  Sectiooa  553  and  D46  of  the  Code  of 
Civil  Procedare,  eonatmed  together,  permit 
of  an  attachment  being  continued  in  force, 
vending  an  appeal  hj  the  plaintiff  from  a 
jud^ent  in  favor  of  the  defendant  upon  the 
plaintiff'e  perfecting  his  appeal  and  filing  an 
undertaking  as  required  bj  the  concluding 
clauae  of  section  946.  Thia  effect  of  section 
946  does  not  deprive  the  defendant  of  hia 
property  without  due  process  of  law. — Primm 
T.  Superior  Court,  3  Cal,  App.  20S,  81  Pac. 


IZ.  BSOOKD,  BILL  OF  BXOEFTIONS 
AND  CASE  OB  STATBMXQTT. 

B,  SCOPE  AND  CONTENTS  OF  BECOBD. 
1.  Matters  Included  in  OeneraL 

OPINION  OF  TBIAL  OODBT,  1  810. 

OS  APPEAL  ntOU  JDDQUEMT  IN  CERTIOBABI, 

gai9. 
§  610.    Opinlan  of  Trial  Oonrt 

[a]  The  opinion  of  the  trial  judge  making 
the  order  ia  no  part  of  the  order  itself,  bat 
is  merely  hia  reason  for  making  it,  and  is 
not  subject  to  review  npon  appeal.  Thougb 
printed  in  the  transcript,  it  is  no  part  of  the 
record  on  appeal,  and  cannot  be  considered 
by  this  court  in  any  manner  or  for  any  pur- 
pose.—Bouchard  T.  Abrabamsen,  4  Cal,  App. 
430,  S8  Pac.  3S3. 

[b]  The  opinion  of  the  trial  Judge  eonsti- 
tutea  no  part  of  the  reeord  npon  appeal;  and 
assuming  the  reasons  assigned  for  his  rul- 
ings to  be  erroneous,  error  cannot  be  predi- 
cated thereon. — Spencer  t.  MeCament,  7  CaL 
App.  84,  93  Pae.  682. 

§  619.    On  Appeal  from  Judgment  In   Oer- 
tiotari. 

ia]  Although  the  judgment-roll  npon  a  writ 
review  consists,  under  section  107T  of  the 
Code  of  Civil  Procedure,  ot  the  judgment, 
writ  and  return,  and  where  a  formal  retnm 
is  made  to  tlie  alternative  writ,  the  petition 
cannot  be  reviewed  upon  appeal  unless  in- 
corporated in  a  bill  of  exceptions;  yet,  where 
odI^  a  demurrer  is  filed  to  the  petition,  and 
a  judgment  dismissing  the  petition  is  im- 
properly rendered  thereupon,  the  demnrrer 
must  be  considered  as  adopting  the  allega- 
tions of  the  petition  as  a  return,  and  it  will 
be   reviewed   upon   appeal,  aa   a   return,   and 


as  part  of  tbe  judgment-roll;  and  the  judg- 
ment will  be  reversed  with  directions  to  bus- 
taln  tbe  demurrer  thereto, — Stone r  v.  City 
Conneil  of  Los  Angelea,  8  Cal.  App.  607  97 
Pae.  692. 


fi  622.     Original    OompUlnt    Snpuaedttd    lij 


[a]  Where  the  original  complaint  is  not  in 
the  reeord  upon  appeal,  and  the  appellant's 
original  artleles  of  incorporation  justified  no 
condemnation,  but  appellant's  first  amended 
articles  justified  the  condemnation  of  one  ot 
the  crossings,  and  were  legally  established 
several  months  previous  to  the  filing  of  the 
amended  complaint  upon  which  issues  were 
joined,  tbe  rights  of  tbe  parties  may  be  de- 
termined  npon  appeal  under  the  amended 
complaint  and  the  first  amended  articles. — 
Boca  etc.  B.  B.  Co,  v.  Sierra  etc  B.  E.  Co., 
S  Cal.  App.  546,  84  Pac.  298. 

8.     Verdict  and  Findings. 
5  644.     FlndiBgl. 

[a]  On  an  appeal  from  tbe  judgment,  find- 
ing which  are  entirely  outside  of  the  issues 
raised  by  the  pleadings  cannot  be  conaidered 
in  support  of  tne  judgment,  and  consequently, 
whether  or  not  such  findings  are  supported  by 
sufficient  evidence,  would  appear  to  be  im- 
material on  motion  for  a  new  trial, — Howe  v. 
Schmidt,  151  CaL  436,  BO  Pac.  105S. 

B.  Proceedings  on  Motion  for  New  Trial. 
§  649.    AaOKvita  Uaed  cm  UoUou. 

[a]  Affidavits  used  on  a  motion  for  a  new 
trial  cannot  be  considered  on  appeal  from  an 
Older  denying  the  motion,  where  they  are 
not  incorporated  in  a  bill  of  eTceptions  au- 
thenticated as  required  by  rule  TTXTX  of  this 
court,  and  a  stipulation  of  attorneys  to  the 
correctness  of  the  transcript  cannot  take  the 
place  of  such  anthentication,  whether  it  iu- 
cludea  the  affidavits  or  not,  especially  where 
it  does  not  thereby  or  otherwise  appear  that 
they  conatituted  al!  tbe  aOIdavits  and  papers 
used  on  the  hearing. — Manuel  v.  Flynn,  6 
Cal.  App.  319,  BO  Pac.  463. 


ceptions,  as  required  by  role  XXIZ  of  this 
court,  else  they  cannot  be  considered  on  ap- 

gial  from  the  order  denying  the  motion. — 
iggins  V.  Loa  Angeles  By.  Co.,  5  Cat.  App. 
748,  91  Pac.  344. 

C.     NECESSITY    OP    BILL    OF    EXCEP- 
TIONS,   CASE    OB    STATEMENT    OP 
PACTa 
1.    Decisions  not  Otherwise  Beviewable. 

ORDEB  BEFORE  JUDOUENT,  |  esO. 
ORI>BB  AFTER  JUDOUEHT,  |  flSl. 
HATTERS  NOT  PBOPE&LY  PART   OP  BECOBD, 

less. 
§  660.    Order  Bef  ot«  Jndgment. 

[a]  A   specific   objection  to  tbe  irregularity 
or  want  of  authority  to  take  the  dopositioo. 
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mwt  be  pointed  oot  with  rMSonsble  preef- 
■ion  Knd  certainty,  and  if  overruled  ia  the 
cnperior  court,  must  be  set  forth  in  the  bill 
of  eieeption,  and  no  exception  not  then  taken 
and  Bet  forth  in  the  record  eaa  be  raised  or 
masigned  as  error  upon  appeal, — King  T. 
Orees,  7  CkL  App.  473,  9i  Pae.  777. 

S  061.    Order  Aftar  Jadgment. 

[a]  The  burden  was  upon  the  plaintiff*  ap- 
pealing from  the  order  danjing  their  motion 
to  aet  aiide  tha  judgment  to  have  settled  a 
bill  of  exceptions  showing  the  evidence  taken 
upon  tbe  bearing  of  aaeh  motion. — Estato  of 
Dean,  14»  CaL  487,  67  Pae.  13. 

S  663.  HatUn  not  Ttofnly  Part  of  Record, 
[a]  Aa  affidavit  for  defendants  filed  on  a 
motion  of  plaintiffs  to  set  aside  tho  judgment 
of  dismissal  and  for  a  new  trial,  not  contained 
in  any  bill  of  exceptions,  ii  no  part  of  the 
record  npon  appeal  from  the  jaagment,  and 
cannot  be  considered  upon  that  appeal,  even 
if  properly  authenticated,  as  used  on  such 
naotion.— Estate  of  Dean,  J49  CaL  487,  87 
Pac.  13. 

-    8.    SnbstitatM. 

§  676.  Statomrat  or  BUI  tTsed  on  UotlDn  for 
NewTrlaL 
[a]  Though  it  i»  tbe  better  practice  to  in- 
corporate in  the  settled  statement  a  showing 
in  terms  that  application  for  relief  from  de- 
fault wae  made,  and  that  the  court  granted 
the  same;  yet  this  substantially  appears, 
where  the  settled  statement  shows  that  tbe 
only  response  to  tbe  objections  that  the  state- 
ment was  not  prepared  or  served  in  time, 
eonsieted  of  aCBdavits  of  mistake,  surprise, 
and  excusable  neglect,  sufficient  to  justify  tbe 
discretion  of  the  court  in  granting  relief  from 
the  default,  and  that  the  abjections  were 
heard  in  open  court  and  submitted  upon  the 
affidavits,  eounter-affldavita,  and  a  rebutting 
affidavit,  and  were  overruled,  and  the  state- 
ment was  ordered  settled  and  filed;  and  such 
■ettled  statement  will  be  considered  upon  ap- 
peaL— King  v,  Sngan,  ISO  Cal.  268,  88  Pae. 


4.    Effect  of  Failure  to  Make  a 


S  67B.    In  0«n«raL 

[a]  On  appeal  from  an  order  denying  a  new 
trial,  made  oefore  the  code  took  effect,  there 
most  be  a  statement  Sled  and  settled,  or  an 
identification  of  the  affldavita  eontained  in 
the  record,  as  having  been  used  on  the  mo- 
tion.— Hancock  v.  Thom,  46  Cat.  643. 

[b]  Upon  appeal  from  the  judgment  and 
from  an  order  denying  a  new  trial,  where  tbe 
record  shows  that  tbe  bill  of  exceptions  used 
on  the  motion  for  a  new  trial  was  not  pre- 
pared and  served  in  time,  and  shows  no  re- 
Uef  from  tbe  default,  the  bill  of  exceptions 
cannot  be  eonsidered  on  either  appeal. — John- 
•on  V.  Oerm an- American  Ins.  Co.,  ISO  Cal. 
336,  88  Pae.  085. 


[a]  Where  the  appellant  omitt  te  make  a 
bill  of  exceptions,  or  a  statement  of  the  case, 
prepared  and  settled  as  required  by  law,  the 
order  or  judgment  appealed  from  should  be 
affirmed.— Oates  v.  Buckingham,  i  Cal.  ZSO; 
Hancock  v.  Thom,  46  Cal.  643. 


Z.    Scope  and  Contents. 
§  689.    Specification  of  ParUcnlan  Wbneln 
Evidence  is  Deficient. 

[a]  Under  section  648  of  the  Code  of  Civil 
Procedure,  on  an  appeal  from  an  order  deny- 
ing a  new  trial  bated  on  a  bill  of  exceptions 
purporting  to  contain  the  evidence,  the  suf- 
ficiency of  the  evidence  to  support  the  deci- 
sion cannot  be  reviewed  when  the  bill  of  ex- 
ceptions contains  no  speciflcationa  of  the  par- 
ticulars in  which  the  Gvidenee  is  alleged  to 
be  insufficient.— Ha wley  v.  Harrington,  1S2 
Cal.   188,  02  Pac.  177. 


4.    Settlement  and  Signing. 
§  702.    Allowance  or  Battlement. 

[a]  A  trial  judge  is  not  justified  in  refus- 
ing to  settle  a  bill  of  exceptions  on  the 
ground  that  it  is  inaccurate,  untrue  in  many 
respects,  deficient  in  statement,  and  contaios 
a  mere  skeleton  of  the  testimony,  where  he 
does  not  direct  petitioner  to  make  amend- 
ments, and  the  adverse  party  oEFers  none.— > 
Sansome  v.  Uyers,  SO  Cal.  4S3,  22  Pac.  812. 

6.  Time  for  Presentation  and  Allowance. 
§  730.  FieMntatlen  Aftar  Ezplratloa  of 
Time, 
[a]  A  bill  of  exceptions,  presented  on  an 
improper  motion  for  a  new  trial  from  orders 
setting  apart  a  homestead  and  exempt  prop- 
erty to  a  widow,  to  be  used  on  such  a  mo- 
tion, cannot  be  settled  at  a  bill  to  be  used 
on  appeal  from  such  orders  when  it  was  pre- 
■ented  too  late  for  that  purpose. — Shlpman 
T.  Unangst,  150  Cal.  429,  68  Pae.  1090. 

6.  Compelling  Allowance  or  Settlement. 
§  732.    Handunna. 

[a]  Mandamus  will  lie  to  compel  a  trial 
judge  to  settle  statement  or  bill  of  exceptions 
npon  hia  wrongful  refusal  to  do  so. — Tibbete 
T.  Riverside  Banking  Co.,  97  Cal.  258,  32  Pae. 
174. 

7.  Proceedings  to  Establish  Exception*. 

IK  OBHZIUL.  I  TSa. 

TIME    TO   TAKE    PBOOEEDIKGB    AUD    MOTIOB. 

n»9. 

i  738.    In  Oenend. 

[a]  An  applieation  to  prove  an  exception 
was  denied  because  it  had  been  expressly 
waived  in  tbe  lower  court  by  another  attorney 
in  the  ease  by  whose  acts  tbe  attorney  mak- 
ing application  had  stipulated  to  be  bound. — 
Boss'  Estate,  136  Cal.  620,  60  Pae.  430. 
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S  739.    Time  to  Take  PTOc««dlngi,  uid  N^ 
ttcg. 

[a]  Notice  of  application  to  sapreme  court 
for  settlement  of  biU  of  exceptiona  ahould  b« 
given  to  trial  judge. — In  re  Uawei,  GH  UaL 
414,  0  Pac.  466. 

8.    Berrice  and  Filing. 
§  744.    Parties  to  be  Snred. 

[a]  A  bill  of  exceptiona  to  an  order  refill- 
ing and  diBiniBaing  petitiane  for  partial  dia- 
tribution  bj  children  not  provided  for  in  the 
will  of  the  decedent  must  be  served  npon 
all  "adverse  partiea"  who  appear  to  be  audi 
b^  the  record,  including  the  deviseei  named 
in  the  will  who  appeared  and  opposed  the 
petition  and  who  maj  be  affected  b^  a  re- 
versal or  modification  of  the  order;  and  in 
the  absence  of  such  service  within  the  time 
required  by  law  the  bill  of  exceptions  can- 
not be  coDsidared  upon  appeal  from  the  or- 
der.—Estate  of  Young,  149  Cal.  173,  SS  Pae. 
145. 


2.     Scope  and  Contenta. 
$  761.    ETldanca. 

[a]  A  skeleton  itatetnent,  on  motion  for  new 
trial,  omittiuK  papers  introduced  at  the  trial, 
will  not  enaole  the  appellate  court  to  ex- 
amine the  queationi  which  the  appeal  was  in- 
tended to  present.— Bush  v.  Taylor,  45  CaU 
112. 

8.     Making,  Filing  and  Service. 
§  773.    Effect  of  FaUuia  to  Make,  File  or 
Serve  In  Time. 

[a]  Upon  appeal  from  an  order  denying  a 
new  trial,  where  admittedly  the  proposea 
Htatement  on  tbe  motion  was  not  served  In 
time,  if  tbe  record  does  not  diaclose  any  ac- 
tion of  the  court,  upon  a  proper  showing, 
under  section  473  of  the  Code- of  Civil  Pro- 
ccdnre,  relieving  the  moving  party  from  the 
effect  of  such  failure,  the  settled  statemect 
cannot  be  considered.  A  notice  of  motion  for 
auch  relief,  and  a  minute  order  granting  it 
printed  in  tbe  transcript  but  not  embodied  in 
tbe  statement  or  bill  of  exceptiona,  is  no  part 


P.    THANSCBIPT     AND    ABSTBACT    OP 

BECOBD. 
C0S3TITDTI0KAL       AND       HTATOTOBT       PEO- 

VISIONS,  ITSflU. 
STIPULATIONS      AS      TO      OORREOTNESB      OF 

TRANSCRIPT,  1  800. 
FOBM     AND     ARBANOEUENT— ALPHABETICAL 

INDEX  TO  CONTENTS,  1    808. 
NECESSITY    FOB    ABSTRACT    WHERE    RECORD 

la  TOLDMINOOS,  |  810. 

§  786i/i.  OonatltntioiULl  ud  Sutntory  Fro- 
Tlsiotu. 
[a]  Tbe  proviaiona  of  the  act  relative  to 
the  method  of  preparing  the  transcript  on 
appeal  is  not  ODeonstitntional  because  it  does 
not  provide  for  service  of  the  notice  filed 
with  the  clerk  that  the  appellant  intends  to 
appeal   and   requiring   that   a  transcript   be 


[b]  A  party  to  an  e 


1  is  constructively 


him  to  t^e  notice  of  any  sneh 
appeaf  as  part  of  the  proceedinga  in  the  case. 
Having  notice  in  law  that  the  notice  of  ap- 

feal  might  be  filed  within  a  epeeifled  time, 
e  is  bound  in  law  to  take  notice  of  its  actual 
filing  witnin  that  time. — Estate  of  MePhee, 
154  Cal.  3S5,  97  Pae.  878. 

§  BOO.    Sttpnlatloiu    »    to    OomctneiB    of 

Tnuiscrlpt. 
[a]  A  notice  of  intention  to  move  for  a  new 
trlEil  which  shows  that  it  was  aerved  and 
filed  too  late,  if  not  inelnded  in  the  bill  of 
exceptions  settled  on  tbe  motion,  is  no  part 
of  the  record,  and  a  recital  in  the  bill  that 
such  notice  was  aeasonably  served  and  filed 
must  prevail  over  the  notice  of  intention; 
and  where  tbe  biU  also  recites  that  it  was 
presented  in  time,  and  attached  thereto  is 
a  stipulation  that  It  be  aettled  as  correct,  all 
objection  to  tbe  notice  of  intention  must 
be  deemed  waived. — Mendocino  County  v.  Pe- 
ters, 2  Cal.  App.  24,  82  Pae.  1122. 
§  808.    Form  and  Arrangement— Alphabetical 

Index  to  Contents. 

[a]  The  court  on  appeal  is  justified  in  re- 
fuBlng  to  consider  numerous  specifications  of 
errors  at  law  claimed  to  have  occurred  at  the 
trial  when  the  transcript  on  appeal  is  up- 
ward of  seven  hundred  pages  in  size,  and 
neither  in  the  transcript  nor  brief  is  any 
reference  made  to  the  page  or  folio  of  the 
transcript  where  any  ruling  complained  of 
is  shown,  or  any  argument  is  advanced  show- 
ing that  the  trial  court  erred  to  tbe  appel- 
lant's prejudice  in  any  of  such  mliags. — Bell 
V.  Staaeke,  151  Cal.  544,  Bl  Pac.  322. 

[b]  It  is  tbe  duty  of  eouosel  for  appellant 
properly  to  index  the  transcript,  and  to  point 
out  therein  the  rulings  of  the  court  objected 
to  in  tbe  admissibility  of  evidence,  upon 
which  he  relies  as  erronaoua;  and  where  he 
fails  to  enlighten  the  court  in  big  argument, 
as  to  where  tbe  alleged  errors  may  be  found, 
it  wOl  be  assumed  that  they  were  not  deemed 
of  sufficient  importance  to  undertake  tbe  task; 
and  thia  court  will  not  assume  the  burden  of 
doing  it. — Danpbiny  v.  Buhne,  153  Cal,  757, 
126  Am.  St.  Bep.  130,  SO  Pae.  880. 

$  810.    Necessity  for  Abstract  Vhare  Becord 


[a]  The  supreme  court  will  not  look  tbrongb- 
a  voluminous  record  for  errors  of  the  lower 
court  where  none  are  assigned  by  counsel, 
and  where  there  is  no  abstract  of  facts  on 
file. — Mokelomne  Hill  Co.  ▼.  Woodbury,  10 
CaL  187. 

G.    AUTHENTICATION  OP  TRANSCBIPT, 
BILL,     STATEMENT     AND     OTHEB 
PABTS  OF  BECOBDS. 
1.    Tranacript. 
S  818.    Antlientlcatloii  of  Oertlllcate. 

[a]  The  order  retnsing  a  new  trial  nfed  not 
and  eoold  not  be  inelnded  in  the  bill  of  ex- 
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ecptions;  and  it  ii  mifficieDt);  aatbeutieateA 
b;  tbe  certificate  attached  to  the  tranaciipt 
thftt  a  true  and  eorreet  eopj  at  the  order 
is  therein  eontftined. — Mendocino  Countj  t. 
Peters,  2  Cal.  App.  24,  82  P&e.  1122. 

2.     Bill  of  Exceptions. 
§  81S.    NocMBltr  for  OSTUflcftW. 

[a]  Aiauming  tliat  th«  clerk  had  power  to 
anthenticKte  the  papert  used  on  the  hearing 
of  the  motion,  Buch  aathentication  would  bo 
inanfficient  for  the  failure  to  Btate  that  the 
papers  contained  in  the  transcript  were  all 
the  papers  need  on  the  hearing. — iiuzxy  v. 
McGwen  Lnmber  Co.,  154  Cal.  6S5,  QS  Pac. 
1062. 

[b]  An  appeal  from  an  order  changing  the 
pLaee  of  trial  of  an  action  will  be  dlEmiBBcd, 
nnlesa  the  papers  nsed  on  the  hearing  of  the 
motion    are    authenticated    by    being    incor- 

r orated  in  a  bill  of  exceptions,  as  required 
7  rule  XXIX  of  the  supreme  court.  A  cer- 
tificate of  the  clerk,  to  the  effect  tbst  the 
transcript  contains  full  and  true  copies  of 
original  papers  on  file  in  his  office,  "all  of 
which  were  used  on  the  bearing  of  said  mo- 
tion," is  not  a  proper  method  of  authentica- 
tion.— Muzzy  T.  HcEwen  Lumber  Co.,  154 
C«L  68S,  B8  Pac.  1062. 

4,    Affidavits   and    Other    Papers    Used   Be- 
low. 
§  827.    SmBdoncy  of  Astlientication. 

[a]  Affidavits  inelnded  in  the  transcript, 
purporting  to  show  newly  discovered  evi- 
dence and  to  have  been  naed  on  a  motion 
for  a  new  trial,  CBCnot  be  considered  on  an 
appeal  from  an  order  denying  the  motion  un- 
less authenticated  by  being  embodied  in  B 
biU  of  exceptions  or  otherwise  as  required 
by  rule  XXlX  of  the  supreme  court. — Bent- 
ley  T.  Hnrlburt,  153  Cal.  798,  96  Pac.  890. 


TIME  TO  FILE,  t  380. 

BPFECr  OF  FAILURE  TO  FILE  IM  TIME,  I  88T. 

§  830.    TIum  to  FU*. 

[a]  The  provision  of  rale  EE  of  this  court, 
that  "when  there  is  a  proceeding  pending 
for  the  settlement  of  a  bill  of  exceptions  or 
a  statement  which  ma^  be  used  in  support 
of"  the  appeal,  the  forty  days'  time  within 
which  the  transcript  may  be  served  and  filed 
does  not  commence  to  mn  until  the  settled 
or  authenticated  statement  or  bill  has  been 
filed,  includes  any  proceeding  looking  to  the 
settlement  of  such  a  bill  actually  inaugurated 
by  a  party  and  pending  undisposed  of  and 
not  abandoned,  regardless  of  all  questions  as 
to  whether  the  proceeding  can  ultimately 
avail  and  the  bill  be  legally  settled.  Such 
questions  are  primarily  for  the  trial  court 
to  determine,  subject  to  review  by  this  court. 
Demham  t.  Bagley,  151  Cal,  216,  90  Pac 
543. 

ib]  In  order  to  come  within  the  operation 
SDcb  rate,  the  proceeding  pending  in  the 
lower  eout  must  be  for  the  settlement  of  a 


bill  or  statement  that  may  be  Dsed  on  the 
appeal,  which  in  the  ease  of  an  appeal  from 
the  judgment  necessarily  includes  a  bill  for 
TUB  thereon  settled  under  the  provisions  of 
section  650  of  the  Code  of  Clvit  Procedure. — 
Demham  v.  Bagley,  161  Cal.  216,  90  Pac. 
643. 

[c]  Under  rale  m  of  the  supreme  court  the 
time  for  filing  the  transcript  on  an  appeal 
from  a  judgment  while  a  motion  for  a  new 
trial  is  pending  in  the  trial  court  is  extended 
for  forty  days  after  the  disposition  of  the 
motion. — People  v.  Bank  of  San  Luis  Obispo, 
152  Cal.  261,  92  Pac.  481. 

[d]  Where  appeals  have  been  perfected  from 
orders  refusing  to  set  apart  a  probate  home- 
stead or  exempt  personal  property  or  to  grant 
a  family  allowance,  the  transcript  on  appeal, 
under  rule  II  of  the  supreme  court,  must  be 
filed  within  forty  days  thereafter,  and  the 
time  to  make  such  filing  is  not  extended  un- 
der that  rule  by  the  pendency  of  proceed- 
ings for  a  new  trial  of  such  matters. — Estots 
of  Heywood,  154  Cal.  312,  9T  Pac.  825. 

S  837.    Eftvct  of  FaUnre  to  File  la  Tims, 

[a]  An  appeal  wilt  be  dismissed  for  failure 
to  file  the  transcript  within  the  time  limited 
by  the  rules  of  court. — Puckhaber  v.  Henry, 
147  Cal.  424,  81  Pac.  1105. 

[b]  An  appeal  from  a  judgment  most  be 
dismissed  for  a  failure  to  file  the  transcript 
on  appeal  within  forty  days  after  the  ap- 
peal is  perfected  if  no  proceeding  is  pend- 
ing for  the  settlement  of  a  bill  of  exceptions 
or  statement  to  be  used  on  the  appeal. — Prine 
T.  Duncan,  5  Cal.  App.  433,  90  Pac.  712. 

Jc]  Where  all  pending  proceedings  to  set- 
i  a  statement  on  motion  for  a  new  trial 
and  alt  proceedings  on  the  motion  were  dis- 
missed, and  more  than  forty  days  thereafter 
had  elapsed  without  filing  a  transcript  on 
appeal  from  the  judgment,  and  no  appeal 
from  the  order  was  taken  within  the  time 
prescribed  by  law,  and  there  is  no  answer 
to  the  motion  to  dismiss  the  appeal  from  the 
judgment,  it  must  be  dii missed. — Prine  v. 
DuocBO,  5  CaL  App.  433,  90  Pac.  712. 


6.    Amendment  and  Correction. 
§  873.    In  Appallftt*  Oonrt— Autboiity  to  Al- 
low. 
[a]  This  court  cannot  change  the  anthenti-  * 
cated  record  on  the  motion  for  a  new  trial; 
and  wilt  not  order  a  diminution  of  the  rec- 
ord to   amend   the  bill  of  exceptions  on  mo- 
tion of  the  respondent,  who  cannot  urge  the 
objection   thereto   thus  waived;    and   the   bill 
of  exceptions  settled  on  the  motion   may  be 
considered  on   an  appeal  from  the  judgment. 
Mendocino  County  v.  Peters,  2  Cal.  App,  24, 
82  Pac.  1122. 


§  88IV3.    OMiclnslTeiieM  of  Statement. 

[a]  Where   the   statement   on   appeal   shows 
that  plainUfTs  attorney  asked  for  the  order 
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and  ealled  tlia  attention  of  the  court  to  sec- 
tion 662  of  the  Code  of  Civil  Procedure,  and, 
after  stating  the  verdict,  eipreesty  recites 
that  "the  court  vacated  the  verdict  of  Ita 
oirn  motion"  on  both  the  grounds  stated  in 
that  section,  the  recitals  are  conclusive  that 
the  order  vras  made  b^  the  court  on  its  awn 
motion,  and  not  on  an;'  formal  motion  bj 
plaintiffs  attorney  for  a  new  trial. — Occi* 
deotal  Beal  Estate  Co.  v.  Oantner  £  Mat- 
tern,  7  CaL  App.  727,  95  Pae.  1042. 


1,    In  General. 
S  88S.    OmlBsloa  of  Erldenu. 

[a]  In  an  action  by  an  assignee  of  attor- 
ney's to  recover  for  services  rendered  by  them 
to  the  defendant,  it  was  defendant's  duty  to 
plead  as  a  defense  that  euch  attorneys  ad- 
vised the  defendant  to  enter  into  an  ille- 
gal transaction  to  deceive  hia  principal  by 
secret  profits,  and  afterward  betrayed  him 
to  his  principal,  who  sued  him  therefor,  and 
if  such  defense  is  not  pleaded,  any  evidence 
respecting  it  is  outeide  of  the  issues,  and  no 
flndings  having  been  required  or  made  there- 
on, it  cannot  be  properly  urged  upon  appeal 
that  plaintiff  ought  not  to  recover  on  the 
ground  that  the  evidence  is  against  bim  on 
that  matter. — Prince  v,  Kennedy,  3  Cal,  App. 
4SS,  86  Pac.  609. 

2.    Pleadings. 

HECZSSITT  FOR  INCOBPOOATINO,  |  693. 
FILING  PLEADINQB,  1  SS3H, 
DEUCKKER,  1  S»B. 
PROPOSED  AUENDUENT,  |  SfliS. 

g  892.    Heceaalty  for  lacorpoiatlng. 

[a]  The  equities  of  lessees  of  the  railroad 
company,  not  presented  by  any  pleadings  in 
the  action,  cannot  be  determined  upon  their 
appeal.— -Hill  v.  Bamer,  8  CaL  App.  58,  96 
Pac.  111. 
§  892>/j.    Filing  Pleadings. 

[a]  Where  an  amended  complaint  la  filed 
after  the  cause  of  action  has  become  barred 
by  the  statute  of  limitations,  and  a  demurrer 
thereto  ii  sustained  on  that  ground,  and  judg- 
ment rendered  for  the  defendant,  the  ap> 
pellant  who  alleges  error  on  the  ground  that 
the  original  complaint  was  filed  before  the 
cause  of  action  bad  become  barred  must  make 
•  that  fact  appear  by  the  record. — Williams  t. 
Southern  Pacific  Co.,  150  Cal.  624,  89  Pac. 
699. 
§  B93.    Demnner. 

[a]  When  there  is  nothing  in  the  record  to 
show  what  points  of  general  demurrer  were 
argued  in  the  court  below,  and  the  opinion 
of  the  court  is  silent  thereupon,  it  ia  not 
established  that  the  failure  to  present  a 
claim  against  the  estate,  involved  in  the  gen- 
eral demurrer,  was  not  urged  in  the  court 
below.— Burke  v.  Haguire,  154  CaL  456,  98 
Pac.  21. 
§  995.    Proposed  Anwiidmeat. 

[a]  Upon  an  appeal  by  the  plalDtifF  from  « 
Judgment  entered  against  bim  upon  sustain- 


ing a  demurrer  to  the  complaint  on  the  ground 
of  its  failure  to  state  a  cause  of  action, 
proposed  amendments  to  the  complaint  which 
the  plaintiff  requested  leave  to  make  at  th« 
time  the  demurrer  was  sustained  and  which 
the  trial  court  refused  on  the  sole  ground 
that  if  allowed  the  complaint  would  atitl  fail 
to  state  a  cause  of  action,  will  be  eonsid 
ered  in  determining  whether  a  cause  of  ac- 
tion was  stated  in  the  lower  court.  If  the 
complaint  and  the  proposed  amendments 
stated  a  cause  of  action  the  refusal  to  al- 
low the  amendments  waa  error. — Campbell- 
Kawannanakoa  v.  Campbell,  152  CaL  201,  92 
Pac.  184. 

4.    Jury  TriaL 
S  901.    Drawing  Jurors. 

[a]  The  action  of  the  trial  court  in  not  al- 
lowing a  challenge  of  a  juror  for  bias  will 
not  be  reviewed  on  appeal  unless  prejudice  or 
injury  is  ahown;  and  where  it  does  not  ap- 
pear from  the  record  on  appeal  that  the  ap- 
pellant was  forced  to  exercise  a  peremptory 
challenge  upon  the  juror,  or  that  ne  had  ex- 
hausted his  peremptory  challenges,  no  detri- 
ment by  tbe  ruling  is  shown. — )>Ieloue  t. 
Sierra  By.  Co.,  151  Cal.  113,  91  Pae.  622. 

S.    Admissibility  of  Evidence. 
NEOBasrrr  fob  bettino  forth  evidence 

EXCLDDED,  |  904. 
NE0E88ITT    FOB    BHOWINQ   BELETAHOY    AND 
MATERIALITY,  |  BOS. 

g  904.    NacesBlty  for  Sotting  Portb  Evidence 


the  record  fails  to  show  their  contents  or 
their  materiality. — Estate  of  Angle,  148  CaL 
102,  82  Pac,  663. 

[b]  Where  documentary  evidence  is  offered 
and  rejected,  its  contents,  or  so  much  thereof 
as  Is  necessary  to  show  that  error  has  been 
committed,  must  be  set  forth  in  tbe  bill  of 
e ice pt ions,  otherwise  this  court  cannot  de- 
termine that  the  lower  court  erred  in  re- 
jecting the  offered  evidence,  or  that  tbe  ap- 
pellant was  injured  thereby. — San  Francisco 
Commercial  Agency  v.  Howard  H.  Eogan  Co., 
6    CaL   App.    JOS,   92   Pac.    312. 

§  906.  NecsBsltr  tor  Showing  BeUvancj  ud 
UaterlaUty. 
[a]  A  ruling  on  a  i^uestion  put  to  a  wit- 
ness on  crOEB-eiam  I  nation  cannot  be  reviewed 
where  it  doea  not  appear  that  tbe  question 
was  answered  nor  that  tbe  direct  examination 
of  the  witness  did  not  lay  a  foundation  for 
the  question. — Hanaen  v.  Martin,  54  CaL  391. 

8.     Findings  and  Judgment. 
S  014.    Flndtngs. 

[a]  Upon  appeal  by  plaintiff  from  the  jndg; 
ment  in  favor  of  the  storage  company,  where 
there  was  no  motion  for  new  trial,  or  state- 
ment of  the  evidence,  but  merely  a  motion 
to  change  the  conclusions  of  law.  and  render 
'  'gment  against  it,  and  the  ultimate  fact 
found  that  the  collision  and   injuries  to 
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tb«  deceased  were  not  eansed  b^  its  ne^li- 

Snee,  and  theie  ia  do  finding  of  probative 
eta  neeesuiil7  inconBistent  with  the  ulti- 
mate fact,  or  appearing  to  dispose  of  all  tha 
faeta  involved  m  the  pleadings  and  all  the 
faets  in  the  ease,  the  jadgment  must  be  af- 
firmed.— Foraythe  v.  Los  Angeles  By,  Co., 
149  Cal.  569,  S7  Pag.  24. 

[b]  On  an  appeal  from  an  order  denying 
•  new  trial  without  any  appeal  from  the 
JDdgmeat  the  question  as  to  the  sufficiency  of 
the  findings  to  support  the  judgment  cannot 
bfl  considered. — Howe  v.  Schmidt,  ISl  CaL 
436,  90  Pac.  1056. 

[e]  In  a  case  where  findings  by  the  court 
are  essential,  and  the  record  on  appeal  does 
not  affirmatively  show  that  findingB  were  not 
waived,  it  will  be  presumed  that  findings 
were  made  so  tar  as  required. — Cuahlog-Wet- 
more  Co.  v.  Gray,  1S2  Cal.  IIS,  125  Am.  St. 
Bep.  47,  92  Pac.  70. 

[d]  Where  a  motion  for  a  new  trial  ia  made 
on  the  ground,  among  others,  that  the  find- 
ings were  not  sufficiently  supported  by  the 
evidence,  and  an  order  granting  the  motion 
ia  made  in  general  terms,  not  purparting  to 
eselnde  any  particular  ground  specified  in 
the  notice  of  the  motion,  it  will  be  pre- 
aamed  on  appeal,  in  support  of  the  order, 
that  the  motion  was  granted  upon  the  ground 
of  the  insufficiency  of  the  evidence  to  sus- 
tain the  findinga.^City  of  Petaluma  v.  White, 
152  Cal.  190,  92  Pae.  177. 

[e]  Where  a  finding  against  a  plea  of  the 
statute  of  limitations  has  sufficient  support 
in  the  evidence,  the  question  whether  a  pri- 
vate action  against  the  maintenance  of  & 
public  Duisance,  becanse  of  a  apecial  injury 
arising  therefrom  to  plaintiff,  may  not  be 
barred  by  the  statute  of  limitations,  ia  not 
involved,  and  a  decision  of  it  is  unnecessary 
t«  a  correct  determination  of  the  appeal. 
[By  Sopreme  Cooit  on  Petition  for  Behear- 
ing.1 — McLean  v.  Llewellyn  Iron  Works,  S 
Cal.  App.  316,  S3  Pae.  10S2,  10S5. 

[f]  Upon  an  appeal  taken  from  the  judg- 
ment on  the  judgment-roll,  without  a  bill  of 
exceptions  presenting  the  evideneej  a  find- 
ing against  a  plea  that  the  action  is  barred 
by  the  statute  of  limitations  is  conclusive, 
and  the  evideneo  must  be  presumed  to  have 
ahown  sufficient  facts  to  take  the  ease  out 
of  the  bar  of  the  statute. — Murphy  v.  Stell- 
ing,  S  Cat.  App.  702,  97  Pac.  672. 

9,    Oronnds  for  Arrest  of  Judgment  or  New 

Trial. 
$  917.    In  Oeneral. 

[a]  The  specification  of  a  particular  ground 
«n  which  a  new  trial  was  granted,  whicn  does 
not  in  express  terms  exclude  other  grounds, 
does  not  limit  this  court  upon  appeal  from 
the  order,  which  may  review  any  other  ground 
except  that  of  conflicting  evidence  to  sup- 
port the  verdict  or  decision. — Bresee  v.  Loa 
Angeles  Traction  Co.,  149  CaL  131,  83  Pae. 
152,  S  L.  B.  A.,  N.  8.,  1059. 

L.    MATTEES    NOT    APPABENT   OP   BE- 
COBD. 

nl  OENEBAL,  I  SSS. 

8TATSHBNT9  Of  COOMSEL  nt  B&IEFa,  1  MS. 


S  922.    In  aeneraL 

[a]  A  letter  written  by  the  judge  granting 
a  new  trial  to  appellant's  counsel  some  months 
after  the  order,  stating  the  grounds  on  which 
he  granted  the  new  trial.  Is  not,  and  could 
not  be  made,  a  part  of  the  record  upon  ap- 
peal; and  even  if  written  and  filed  when  the 
order  was  made,  it  could  not  limit  the  ef- 
fect of  the  general  order  entered  upon  the 
minutes  granting  the  new  trial. — Weisser  v. 
Southern  Pacific  By.  Co.,  148  Cal.  426,  83 
Pao.  439. 

[b]  Where  the  record  shows  that  a  verified 
cost-bill  was  both  filed  and  served  upon  the 
opposite  party,  the  point  that  it  is  not  suf- 
ficient to  serve  a  mere  copy  of  the  verified 
memorandum  filed  is  not  presented  for  con- 
aideratioD. — Jobaston  v.  Mulcahy,  4  Cal.  App. 
547,  88  Pae.  491. 

[e]  Where  there  is  nothing  in  the  record 
to  show  that  the  lessor  of  plaintiffs  owned 
the  fee  to  the  county  road,  the  appellate 
court  is  precluded  from  assuming  anch  fact, 
or  that  plaintiffs  had  any  interest  or  rights 
in  the  road  difiTerent  from  the  general  pub- 
lic.—Bsrbee  V.  8authern  Pscifia  Co.,  9  Cal. 
App.  457,  99  Pac.  541. 

§  926.    Statamenta  of  Oonnsel  In  Briefs. 

[a]  A  statement  in  appellant's  brief  that 
the  ground  of  the  order  setting  aside  the 
judgment  was  that  the  affidavit  for  publi- 
cation was  insufficient  in  its  allegations  as 
to  his  residence  out  of  the  state  constitutes 
no  part  of  the  record;  and  though  the  court 
is  inclined  to  the  opinion  that  the  affidavit 
was  insufficient  to  confer  jurisdiction  as  to 
the  respondent,  the  question  is  not  necessary 
to  be  determined. — Fox  v.  Townsend,  149  Cal. 
6S9,  87  Pac.  82. 

[b]  Ttie  presentation  of  the  laws  of  the 
foreign  state  in  the  briefs  of  counsel  can- 
-   '      -    appeal   be   considered   the   equivalent 


§  929.    Bervlca  of  Notice  of  AppeaL 

[a]  The  burden  is  upon  a  respondent  mov- 
ing to  dismiss  an  appeal  from  an  order 
denying  a  motion  for  a  new  trial  for  want 
of  service  of  notice  of  appeal  upon  an  ad- 
verse party  to  show  from  the  record  that 
the  party  not  served  was  adverse  in  inter- 
est. And  where  the  record  does  not  show 
affirmatively  that  the  party  not  served  was 
an  adverse  party  to  the  motion  in  the  court 
below,  the  appeal  will  not  be  dismissed. — ■ 
NUes  V.  Gonzalez,  162  Cal.  90,  92  Pac.  74. 

§  930.    Affidavits. 

[a]  If  any  error  was  committed  In  render. 
Ing  the  judgment,  it  was  a  judicial  error 
which  could  be  corrected  only  opon  an  ao- 
peal,  or  through  a  motion  for  a  new  trial; 
and  any  error  committed  by  the  court  upon 
the  trial  or  in  rendering  the  judgment,  in 
order  to  be  available  for  the.  purpose  of  va- 
cating or  setting  the  judgment  aside,  must 
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be  manlfeated  hy  ■  bill  of  exceptions  made 
part  of  the  record.  Its  validity  ciniiet  be 
impeached  by  affidavits  out  side  the  record. — 
Worth  T.  Emerson,  S  Cal.  App.  158,  8S  Fae. 


X.    ASSiamiENT  OB  8FB0IFI0ATI0M  OF 
EBBOBS. 

A.    NATUBB  AND  NECESSITY. 

NECESSITY  Foa  ASSIQNHENT  OK  BPECIFIOA- 
TION  OF  ERROK— WHERE  VERDICT  IS 
NOT  SUSTAINED  BY  EVIDENCE,  )  940. 

TO  BBVIBW  FINDINOa.  t  ■«*. 

§  640.  Neceiftltr  for  Assignment  or  Speclflc>>- 
tlon  of  Error— Where  Verdict  Is  not  Sus- 
tained by  Evidence, 
[al  Where  there  is  no  evidence  to  justify 
findings  for  the  plaintiCC,  specificatioDS  set- 
ting forth  as  to  each  flndiog  that  there  is 
no  evidence  to  support  it  are  sufficient.  It 
is  not  necessary  to  point  out  the  particnlars 
wherein  no  evidence  is  insufficient  to  sus- 
tain a  dnding.— Ahlers  v.  Barrett,  4  Cal.  App. 
158,  87  Pae.  232. 

§  an.    To  BoTlew  FUidings. 

[a]  A  finding  that  immediately  after  the 
death  of  the  testator,  the  said  will  was  lound 
in  bis  posaeBsion,  and  that  when  so  found 
the  name  and  address  of  the  executrix  were 
found  esDceled  and  obliterated,  which  is  not 
assailed  by  any  apeciflcation  of  insufficiency  of 
the  evidence,  mnat  be  taken  as  true. — Es- 
tate of  Wikman,  148  Cal.  642,  84  Pae.  212. 

[b]  In  a  proceeding  to  set  aside  an  order 

IS    to 

his  residence,  a  finding  negativing  the  al- 
legations of  fraud  will  not  be  reviewed  on 
an  appeal  from  an  order  refusing  to  vacate 
the  appointment,  when  the  bill  of  excep- 
tions contains  no  specifications  of  the  par- 
tienlars  wherein  the  evidence  is  insufficient 
to  justify  the  finding. — Matter  of  Baker,  153 
Cal.  537,  Be  Fae.  12. 

[c]  The  court  may  look  into  the  bill  of 
exceptions  to  determine  whether  the  evidence ' 
is  sufficient  to  support  the  findings,  and 
whether  any  prejudicial  errors  of  law  were 
committed  at  the  trial.  But  error  mnat  be 
affirmatively  made  to  appear;  and  vheu  the 
grounds  of  an  objection  to  a  ruling  are  not 
stated,  no  reviewable  error  appears. — Merced 
Bank  v.  Price,  S  Cal.  App.  177,  98  Pae.  383. 

B.    REQUISITES  AND  SUPPICIENCY. 

IN  OENERAL.  (  9G1. 
TO    INSTRUCTIONS.  1  955. 
TO  NEW  TRIAL  ORDEK,  {  958. 
TO    REVIEW     SUtTIOIENOY     OF    EVIDENCE,  | 
959. 

§  B61.    In  OflnenO. 

[a]  On  an  appeal  by  the  judgment  debtor 
from  an  order  denying  a  motion  to  vacate 
the  order  for  execution  and  to  recall  the 
same,  the  appellant  cannot  take  advantage 
of  such  defect  in  the  execution  when  the 
only  specification  in  the  notice  of  motion 
touching  the  matter  was  the  general  specifica- 


tion that  there  is  a  material  varlanee  be- 
tween the  judgment  and  the  execution^  and 
it  does  not  appear  that  any  more  particular 
specification  was  made  on  the  hearing  in 
the  court  below. — Doehla  v.  Ftullips,  191. 
Cat.  488,  91  Pae.  330. 

g  95S.    To  InstrnctiMu. 

[a]  Where  the  statement  en  motion  for  a 
new  trial  shows  only  three  iuetructiona  re- 
quested by  the  defendant,  and  contains  a 
specification  of  error  in  refusing  a  fourth 
instruction  reqnested  by  the  defendant,  with- 
out any  specification  of  error  in  the  refusal 
of  the  third  in  struct  ion  requested,  error 
claimed  in  the  third  initmetioD  i*  not  avail- 
able for  a  reversal  of  the  judgment. — Kplly 
V.  Niog  Tung  Ben.  Assn.,  2  Cal.  App.  480, 
84  Pae.  321. 

[b]  Error  mnat  be  pointed  out.  The  refusal 
to  give  instructions  requested  by  the  de- 
fendant will  not  be  reviewed  for  error,  where 
the  only  reference  made  thereto  in  his  brief 
is  "that  all  the  instructions  reo nested  by 
defendant  were  improperly  refused." — People 
T.  Howard,  3  Cal.  App.  3fl,  S4  Fac.  462. 

§  »S$.    To  Hew  Trial  Onler. 

[a]  It  is  not  essential  that  the  notice  of 
intention  to  move  for  a  new  trial  should  be 
incorporated  in  the  atatement  or  bill  of  ex- 
eeptioos,  but  for  purposes  of  review  on  ap- 
peal, it  is  essential  that  it  should  appear 
by  the  record  that  the  ground  for  a  new 
trial  presented  on  appeal  was  presented  by 
the  motion  in  the  trial  court.  The  record 
being  otherwise  silent  upon  the  matter,  this 
may  be  made  to  appear  by  proper  specifica- 
tion of  error  in  the  statement  or  bill  of  ex- 
ceptions; but  the  mere  general  specifications 
that  the  court  erred  in  rendering  judgment 
as  it  did  are  not  anffieient  to  constitute  such 
a  showing. — Great  Western  Gold  Co,  v.  Cham- 
bers, 153  CaL  307,  95  Pae.  151. 

S  BBS.    To  B«Tlew  Snffidencjr  of  Evldenco. 

[al  In  an  action  by  a  railroad  company  as 
vendor  to  foreclose  contracts  for  the  sale  of 
lauds,  where  jodgments  were  given  upon  coun- 
terclaims for  money  party  paid  for  want  of 
title  in  the  plaintiCF,  upon  appeal  from  an  or- 
der denying  a  new  trial  to  the  plaintiff,  held, 
that  the  specifications  of  insufficiency  of  the 
evidence  to  justify  the  decision  were  sufficient 
under  the  liberal  rule  followed  by  this  court, 
but  that  the  questions  involved  are  equally 
available  under  appellant's  exceptions  to  rul- 
ings on  the  admiasion  of  evidence,  and  aleo 
under  the  exceptions  to  a  ruling  denying  a 
motion  of  nonsuit  upon  the  counterclaims. — 
Southern  Pacific  Co.  v.  Lipman,  148  Cal.  480, 
83   Pae.   445. 

[b]  Where  an  architect,  who  claimed  per- 
centage to  the  amount  of  CI 5,000  on  the 
contemplated  coat  of  a  building,  sued  for 
damages  in  that  amount  for  breach  of  the 
contract  of  employment,  and  recovered  the 
sum  of  C700  damages,  and  in  bis  specifica- 
tions of  insufficiency  of  the  evidence  did 
not  assail  the  finding  as  to  the  amount  of 
the  damages  recovered,  he  is  not  entitled 
to  claim  a  larger  sum  under  the  evidence.— 
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Fitshngh  T.  Uaion,  2  Cal.  App.  220,  83  Pae. 
2S2. 

[e]  Speeifieatiom  u  to  insnffleieuer  of  evi- 
deuee  which  elesTl^  call  the  attention  of  the 
plain  tiff  to  the  faet  that  defendant  in- 
tended to  claim  that  the  evideDCe  waa  ininf- 
fleicnt  as  to  the  material  findings  are  in  the 
nature  of  a  notice  to  the  plainCift,  which 
must  be  regarded  with  libaralitj',  under  the 
liberal  mle  for  the  ■ofSeiencj'  of  speeifieationa 
BOW  fallowed  here. — Ahlen  t.  Barrett,  4  CaL 
App.  1S8,  87  Pae.  £32. 

[d]  Specification  of  inanfBeiencj  of  tho  eri- 
dence  to  sugtsin  th«  findings  moat  be  deemed 
cnfficient  to  jastifr  a  review  of  the  loffl- 
eiency  of  the  evidenea  upon  appeal,  when 
there  is  a  reasonablf  saeceiafnl  effort  to  state 
the  particulars,  and  thej  are  ineb  as  ma^ 
have  been  snBicient  to  inform  the  opposing 
eoansel  and  the  conrt  of  the  gronnds,  espe- 
eiallj  where  all  the  evidence  Is  presented  in 
the  transcript. — Porter  v.  Counts,  6  Cal.  App. 
S50,  92  Fac.  653. 

[e]  A  general  specification  is  ineaffieient 
where  there  is  more  than  one  finding,  and  it 
ia  impossible  to  ascertain  which  finding  ia 
attaekedi  and  the  mle  where  there  is  an 
entire    absence    of    evidence    is    inapplicable 


'By.  Co.,  7  Cal.  App.  606,  95  Pae.  166. 

[f]  In  an  action  to  r^over  a  broker's  com- 
mission npon  the  sale  of  real  estate  for 
finding  one  readj  and  willing  to  pnrchase, 
in  which  defendant  pleaded  the  statute  of 
frauds,  and  that  there  was  a  time  limit  of 
aiity  days  and  that  the  purchaser  was  not 
fonnd  within  that  limit,  but  the  action  was 
tried  upon  the  theory  that  the  existence  or 
uoneiistenee  of  the  time  limit  was  deter- 
minative of  the  ease,  and  the  only  specifica- 
tion of  inflnfficiency  of  the  evidence  to  jus- 
tify the  verdict  for  the  plaintiff  was  as  to 
the  flndiog  that  there  was  no  time  limit, 
that  is  the  only  finding  implied  by  the  ver- 
dict which  will  be  reviewed  upon  appeal.— 
Heodereon  v.  Perrott,  9  CaL  App.  4S2,  09 
Pae.  543. 

XL    BRIEFS. 

HZCESSITT  FOB  INCORPOBATINQ  AU.  POINTS 

OR  FULL  AROUUENT,  1  MS. 
EPFKCT    OP    FAILiniE    TO    URGE    POINTS    AT 

ABQDMENT     OB    POINT    THSU    OCT    IM 

BRIEFS.  1  9T0. 
ESTOPPEL   AND   ADMISSIONS,  |  971. 
BIGHT   TO  RAISE    NEW   QUESTION  IN   BEPLT 

BRIEF,  t  9T8. 
8TRIKINQ   FROM    FILES    FOB   USE   OP  DISBB- 

SPEOTFCL  LANOUAQE.  1  Ml. 

S  966.    Hec«salt7     for     Incorporating     All 
FolDta  ot  Full  Argmnent. 

[a]  The  appellate  conrt,  in  examining  the 
«vi denes  to  determine  whether  it  sastains 
the  findings,  will  confine  its  examination  to 
those  parti enlars  which  the  appellant  points 
out  in  his  brief  or  otberwise.^— Tait  v.  Mc- 
Innes,  3  Cal.  App.  155,  84  Pae.  674. 

[b]  Where  an  appeal  is  taken  under  the 
new  sections  941s,  941b  and  941e  of  the  Code 
of  Civil  Procedure  (Stats.  1907,  p.  750),  npon 
a  written  record  made  at  prescribed  in  the 


same  code.  In  the  new  sections  9S3a,  953b  and 
953e  (Stats.  1907,  p.  753),  the  briefs  of 
counsel  are  required  to  print  so  much  of  the 
written  authenticated  transcript  upon  appeal 
as  they  desire  to  call  to  the  attention  of  the 
appellate  court;  and  it  is  not  contemplated 
that  they  should  merely  refer  In  their  briefs 
to  the  pages  of  the  written  transcript,  and 
throw  upon  this  court  the  tabor  of  examining 
the  same. — Bonssin  v.  Kirkpatriek,  8  Cal. 
App.   7,  95  Pae.   1123. 


the  eoort  as  to  admissibility  of  evidence,  with 
no  argument  on  the  exceptions,  is  insufficient 
to  require  this  court  to  consider  them  in  de- 
tail.—Stohr  V.  Stohr,  148  Cal.  180,  83  Fac 
777. 

[b]  Where  the  respondent  in  his  brief  ad- 
vances no  other  ground  tor  a  new  trial  than 
that  specified  in  the  order  granting  it,  it 
will  be  assumed  npon  appeal  that  no  other 
valid  ground  for  a  new  trial  exists. — Plercy 
V.  Piercy,  149  CaL  163,  86  Pae.  507. 


Sc]  Assignments  of   error  in  the   rejectio: 
evidence  not  argued  in  appeUanfs  briei 
will  not  be  reviewed,  but  will  be  treated  by 


§  971.    Eatc^pel  and  Admladonj. 

[a]  Concessions  made  in  tho  appellant's  brief 
that  a  specified  sum  was  due  to  the  respond- 
ent, exceeding  (300,  doss  not,  to  the  extent 
of  sneh  concession,  render  the  judgment  ap- 
pealed from  a  consent  judgment,  nor  affect. 
the  jurisdiction  of  this  court. — Uorgan  v. 
County  of  San  Diego,  S  Cal.  App.  454,  86 
Pae.   720. 

5  973.    Bight  to  Balw  Ka>w  (Inestion  In  Be- 
ply  Brief. 

[a]  The  conrt  is  at  liberty  to  treat  points 
for  the  appellant  not  raised  in  his  opening 
brief,  and  raised  for  the  firat  time  in  bis 
reply  brief  as  waived,  where  no  good  reason 
appears  for  such  conrae,  and  It  does  not  ap- 
pear that  appellant  would  be  unjustly  af- 
fected by  the  refusal  of  the  court  to  con- 
sider them. — Hibemia  Savings  ft  Loan  8o> 
eiety  v.  Farnham,  153  Cal.  578,  126  Am.  St. 
Sep.  129,  96  Fac.  9. 

[b]  The  fact  that  the  point  was  first  made 
by  appellant  in  his  reply  brief  that  the  law 
of  the  case  does  not  apply  where  the  plain- 
tiffs evidence  is  different  upon  the  new  trial 
does  not  preclude  the  decision  of  the  point 
by  this  conrt. — Adams  v.  Thornton,  S  Cal. 
App.  455,  90  Pae.  713. 

[c]  The  points  to  be  nrged  for  the  appel- 
lant as  gronnd  for  reversal  are  required  to 
be  presented  in  the  opening  brief;  and  a 
point  urged  for  the  firat  time  in  his  reply 
brief  may  properly  be  overruled. — Murphy  v. 
Stelling,  8  Cal.  App.  702,  97  Pae.  672. 

S  981.    Striking  from  Files  for  Use  of  D1st»- 
spectfnl  Language. 
[a]  Where,    after  an   order   snspending   an 
attorney  for  contempt,  and  striking  his  brief 
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him,  by  leavo  of  the  eaurt,  filed  and  Mrv«d 
tbe  tame  brief,  omittins  the  objeetiaiiBblA 
matter  therefTom  and,  withoat  empiojing  an- 
other attomej,  admitted  lervice  of  Teapomd- 
ent's  brief,  and  failed  to  reply  thereto,  and 
the  aame  was  submitted  in  department  on 
the  brief  I  on  He,  with  oat  oiU  argument, 
inch  mbmiMioQ  wai  regular,  regardleBa  of 
the  validity  of  the  order  nispending  the  at- 
torney for  appellant,  and  operate*  »  a  waiver 
of  oral  argument  both  in  d^artment  aud 
under  eabdiviaion  2  of  rule  XXVIII,  upon  a 
Kubaeqnent  hearing  in  bank. — Pbilbrook  v. 
Newman,  148  Cal.  172,  82  Pac  772. 


B.    0B0UND3  FOB  DISMISSAL. 

m  OBN£RAL,  %  B8I. 

APPEAL    PREMATURELY   TAKEW.  I  9S4. 
APPEAL  NOT  TAKEN  IN  TIUE,  f  BBS. 
APPEAL  TAKEN    IN   TIOLATIOH   Or    8TIP0Iul- 

TIOH,  i  BBS. 
WANT    OP    OONTROVERBT    OR  BEVIEW    I5OT- 

FECT0AI.,  i  BBBU. 
DEFECTS  IN  PR00EEDIN08  IN  LOWER  COURT, 

IS8T. 
HOKAFPEALABILITT  OF  JODQMENT,  {  S88. 
DEFECTS  IN  PROCEEDINGS  FOR  REVIEW  AND 

DELAY  IN  riLINO  TRANSCRIPT.  {  ^Bl. 
DEFECTS  RE  LATINO  TO  RECORD.  STATE- 
MENT OB  BILL  OP  EXCEPTIONS.  )  SB2, 
WANT   OF    PROSECUTION— FAILURE    TO    FILE 

POINTB    AND    AUTHORITIES    IN    TIUE,  ) 

BBt. 


S  9B3,    In  General. 

[a]  That  the  term  of  ofSce  of  defendants, 
who  were  enjoined  from  opening  a  itreet,  as 
trueteei  of  the  town,  hai  expired,  is  do 
ground  for  diBmieaing  their  appeaL — Cohen  V. 
Gray,  S4  Cal.  S95. 

§  981.    Appeal  FiematnTSly  Tak«iL 

[a]  When  the  reeord  upon  appeal  from  an 
order  denying  a  new  trial  showa  that  tbe 
court  bad  made  a  conditional  order  granting 
the  motinn,  unless  plaiotifl  sbould  consent  to 
reduce  the  judgment  to  a  specified  sum,  upon 
tbe  filing  of  which  coneent  the  motion  was 
denied  at  stated  in  the  order,  and  that  sub- 
sequently to  the  appeal  the  court  made  a 
nunc  pro  tune  order  reducing  the  judgment 
as  of  the  date  of  the  order  denying  the  mo- 
tion for  a  new  trial,  a  motion  to  dismiss  the 
appeal  on  the  eronna  that  it  was  prematurely 
taken  before  the  judgment  had  been  reduced 
was  properly  denied. — O'Rourke  t.  Finch,  8 
Cal.  App.  263,  96  Pas.  781. 

§  9BS.    App«al  not  Taken  In  Time. 

[a]  An  appeal  from  the  judgment  taken 
more  than  aix  months  after  its  entry  must 
be  dismi-^sed.— Robinson  t.  Eberhart,  148  Cal. 
495,  S3  Pao.  452. 


try  of  the  judgment,  and  an  appeal  from  a 
order  denying  a  new  trial  taken  more  than 
sixty  dara  after  entry  of  the  order,  will  each 
be  diBmisaed. — Eeliman  t.  Longley,  154  Cal. 
78,  87  Pac  17. 

[d]  An  appeal  from  a  Jndgment  taken  after 
the  expiration  of  six  months  most  be  dis- 
missed.— Calkins  t.  Howard,  2  Cal.  App.  £33, 
S3  Pac  S8Q. 

[e]  An  appeal  from  the  judgment  abating 
the  nnisance,  taken  after  the  time  limited 
therefor,  must  be  disregarded  and  dismissed. 
McLean  r.  Llewellyn  Iron  Works,  2  CaL  App. 
346,  83  Pae.  1082,  1065. 


[a]  Where  a  party  who  has  expressly  con- 
sented to  and  stipulated  for  the  making  of 
a  certain  judgment  or  order,  attempts  to  ap- 
peal from  the  Judgment  or  order  so  agreed 
to  and  made  in  pnisuanca  of  the  consent  and 
stipnlation,  tbe  appellate  court  will  not  con- 
sider the  appeal  at  all,  bnt  will  dismiss  it  on 
motion  made  in  tbat  behalf. — Hibernia  Sav< 
laf^s  &  Loan  Society  v.  Way  mire,  152  Cal. 
£86,  92  Pac.  645. 

[b]  Where    a    judgment    in    favor    of    the 

Slaintiff  for  the  poaiession  of  land  it  ren- 
ered  in  pursuance  of  a  stipulation  therefor 
made  by  the  defendant,  and  tbe  defendiint 
appeals  therefrom,  it  is  no  answer  to  a  mo- 
tion to  dismiss  such  appeal  that  the  defend- 
ant at  the  time  of  signing  the  stipulntion 
had  a  mistaken  opinion,  induced  by  no  fraud 
of  the  plaintiff,  as  to  the  price  at  which  the 
plaintiff  would  thereafter  sell  him  the  prop- 
erty.— Hibernia  Bavings  &  Loan  Society  v. 
Waymiie,  152  Cal.  286,  92  Pac.  645. 

§  SSSVi.    Want  of  Oontroversy  or  E«Ttew  In- 
efiectnal. 

ia]  Tbe  mere  filing  in  the  appellate  court 
a  certified  copy  of  an  order  made  by  the 
United  States  district  court  adjudging  the 
respondent  a  bankrupt,  wbicb  order  was  made 
Bubaequent  to  the  taking  of  the  appeal,  does 
not  deprive  the  appellate  court  of  the  power 
of  deciding  the  appeal  on  the  merits. — Rey- 
nolds T,  Pennsylvania  Oil  Co.,  150  Cal.  829, 
89  Pac.  610. 

[b]  In  an  action  to  establish  a  right  to 
maintain  a  pipe-line  through  defendant's  land, 
to  restrain  further  interference  therewith, 
and  to  recover  damages  for  injuries  thereto, 
in  wbicb  the  plaintiff  recovered  jndgment  as 

5 rayed  for,  including  a  judgment  against  the 
efendant  in  the  sum  of  tlOO  as  damages, 
an  appeal  by  the  defendant  from  such  judg- 
ment, and  from  an  order  denying  his  mo- 
tion for  a  new  trial,  which  was  directed  to 
the  money  piart  of  the  jndgment  as  well  as 
to  that  relating  to  the  pipe-line,  will  not  be 
dismissed  on  the  ground  that  the  defendant 
had  parted  with  his  interest  in  the  land  and 
pipe-line  pending  the  appeal. — Robio  Canyon 
etc.  Assn.  v.  Everett.  154  CaL  29,  96  Pae. 
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[e]  After  tlie  afllnnaiiee  by  the  supreme 
eonrt  of  a  jodgment  in  favor  of  tbd  plaintiff 
for  the  condemnation  of  land,  an  nppeal  hy 
tbe  defendant  from  an  order  Dade  uftcr  the 
jndgment  naa  entered  authorizing  the  plain- 
tiff to  take  possession  of  the  land  pendente 
lite  will  be  dismiBsad,  aa  the  afflriDaui^a  of  the 
judgment  renderB  the  questions  piosented  b; 
the  appeal  from  the  order  entirely  moot. — 
Mendocino  Con&tj  t.  Peten,  2  CaL  App.  34, 
82  Pac.   1124. 

[d]  Appeals  by  u  emploTment  agent  in  a 
certiorari  ease  to  annul  an  order  of  police 
eomnuBsioners  revoking  his  Ileense,  and  in 
a  mandamus  caie  to  compel  tbe  issuance  to 
him  of  a  new  license,  involve  simply  his  per- 
sonal rights  and  privileges,  which  are  not 
assignable,  and  npon  the  death  of  the  ap- 
pellant pending  the  appeals,  the  actions  in- 
volved abate  without  right  of  revivor  in 
hia  personal  representative,  and  tbe  appeal! 
must  be  dismiBBed,  as  against  him,  as  present- 
ing mere  abstract  questions  of  no  practical 
benefit  to  anyone.— Ha nnon  v.  Harper,  9  Cal. 
App.  260,  es  Pac  685. 

§  987.    Defects    In    Piocaedlnga    In    Lower 
Court. 

[a]  An  appeal  from  an  order  denying  tbe 
motion  for  a  new  trial  cannot  be  dismissed 
on  tbe  ground  that  the  notice  of  motion  to 
move  for  a  new  trial  was  not  served  and  filed 
within  the  time  allowed  by  latv,  when  it 
appears  that  within  the  time  allowed  by  Irw, 
the  time  therefor  was  dniy  extended  by  or- 
der of  the  court  notil  the  notice  was  served 
and  filed.— Estate  of  BicbardB,  151  GaL  47^ 
98  Pae.  528. 

[b]  An  appeal  from  an  order  denying  an 
improper  motion  for  a  new  trial  will  not  be 
dismissed;  but  the  proper  course  is  to  af- 
firm tbe  order. — Quiet  v.  Bandman,  154  Cal. 
748,  99   Pac.  204. 

§  988.    Noiuqipealabllltjr  of  JndgmenL 

[a]  An  order  sustaining  a  demurrer  to  a 
complaint  is  not  appealable,  and  where  it 
appesrs  that  no  judgment  has  been  rindere,] 
or  entered,  such  order  is  not  reviewii^blc,  and 
the  appeal  therefrom  must  be  difimisBnd. — 
Liteh  T.  Kerns,  8  CaL  App.  747,  97  Pac.  897. 

§  991.    Defects   In  Froceedlnga  for   B«view 
and  Delay  Is  FlUng  Transcript. 

[a]  Appeal  will  be  dismissed  where  deposit 
in  lien  of  nndertaking  is  not  mado  in  time. — 
Stratton  v.  Qraham,  68  Cal.  169,  S  Pac.  710. 

[b]  Where  the  certificate  of  tbe  clerk  Is  in- 
enScient  to  show  that  an  undertaking  on 
appeal  was  properly  flUd  in  time,  and  there  is 
no  snggestioQ  of  diminution  of  the  record  nor 
offer  to  prove  due  filing,  the  appeal  must  be 
diamissed. — Pacific  Mat.  Life  JMt.  Co.  v.  Ed- 
gar, 132  Cal.  197,  64  Pae.  £60. 

[c]  Under  rule  ZI  of  this  court,  where  a 
motion  for  a  new  trial  has  been  made,  the 
time  for  filing  the  transcript  on  appeal  from 
the  jndgment  begins  to  run  from  tbe  date 
«t  the  entry  of  the  order  disposing  of  the 
motion  for  a  new  trial,  so  as  to  give  an  im- 
mediate right  of  appeal   therefrom;  and  if 


tbe  transcript  on  appeBl  from  the  jndgment 
ia  not  filed  within  forty  days  thereafter,  the 
appeal  from  the  judgment  must  be  dismieaed. 
Bell  V.  Staacke,  148  Cal.  404,  83  Pac.  245. 

[d]  Where  an  appellant  has  filed  no  nnder- 
taking on  appeal  from  orders  setting  apart 
a  homestead  in  the  matter  of  the  estate  of 
a  deceased  person,  and  has  made  no  appear- 
ance to  a  motion  of  the  respondent  to  dis- 
miss the  appeala,  with  which  he  has  been 
duly  served,  the  appeals  will  be  dismissed.— 
Estate  of  Wells,  148  CaL  659,  84  Pac.  37. 

[e]  An  appeal  from  a  judgment  will  not  be 
dismissed  in  advance  of  the  hearing  upon  the 
merits,  on  the  ground  that  tbe  notice  of  ap- 
peal was  not  served  upon  an  adverse  party, 
when  the  determination  of  the  question 
whether  the  party  not  served  was  adverse 
or  not  necessitates  an  examination  uf  the 
record.  The  objection  may  be  urged  at  the 
time  ot  the  hearing  on  the  merits. — ^iat  v. 
Michael,  153  Cal.  385,  95  Pac  G58. 

[f]  An  appeal  which  is  not  supported  by 
the  necessary  bond  must  be  diBmissed. — Hein- 
rich  T.  Hetnrich,  2  Cal.  App.  479,  84  Pae. 
326. 

[b]  Wbere  the  notice  of  appeal  properly 
designated  the  supreme  court  aa  having  sole 
jurisdiction,  since  the  amount  claimed  in  tbe 
complaint  of  appellant  exceeded  C 2,000,  the 
undertaking  on  appeal  should  bave  conformed 
thereto;  and  where  it  misdescribed  this  court 
as  the  one  to  which  the  appenl  was  taken, 
BB  "the  appellate  court  for  tbe  third  dis- 
trict of  the  state  of  California,"  it  was  in- 
effectual for  any  purpose;  and  the  appeal 
must  be  dismissed.'— McAulay  v.  Tahoe  Ice 
Co.,  3  Cal.  App.  642,  86  Pac,  912. 

[i]  Where  no  request  was  made  by  the 
appellant  for  leave  to  file  a  substituted  nn- 
dertaking, and  none  was  Sled  in  tbe  supreme 
court  before  the  hearing  of  the  motion  in 
this  court  to  dismiss  the  appeal,  no  question 
arose  upon  such  hearing  as  to  the  right  of 
appellant  to  have  a  proper  undertaking  ap- 
proved by  a  justice  of  the  supreme  court  un- 
der flection  954  of  tbe  Code  of  Civil  Proce- 
dure,—McAulay  V,  Tahoe  Ice  Co.,  3  CaL 
App.  B43,  Se  Pae.  918. 

[j]  Where  the  appeal  from  an  order  deny- 
ing a  new  trial  was  taken  too  late,  in  that 
the  notice  of  appeal  was  not  served  within 
the  sixty  days'  time  requited  therefor  by 
tbe  terms  of  sections  939  and  940  of  the  Code 
vf  Civil  Procedure  as  the  law  stood  when 
the  appeal  was  taken,  prior  to  the  adoption 
of  section  941a  by  the  legislation  of  1907, 
the  appeal  must  be  dismissed, — Davey  v.  Mul- 
roy,  7  Cal.  App.  1,  93  Pae.  297. 


which  was  denied  nearly  five  months  after 
the  appeal,  and  more  than  forty  days  elapsed 
after  such  denial  without  a  transcript,  yet 
a  statement  and  amendmente  were  unsettled 
at  the  time  of  a  motion  to  dlBmiss  the  ap- 

Seal  for  failure  to  file  the  transcript  in  time — 
eld,  that  neither  of  the  provisos  in  rule  II 
caver  the  case;  bnt,  as  under  that  rule,  only 
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one  transcript  Is  required  for  both  appeali, 
and  the  facta  of  the  case  excase  the  delaj, 
and  would  have  entitled  appellant  to  an  or- 
der extending  the  tinie  to  serve  snd  file  the 
traaseript,  the  court  will  not  dismiss  the  ap- 
peal under  that  rule,  which  was  not  primarily 
designed  to  deal  with  such  ■  case. — Curtin 
T.  Ingle,  9  Cal.  App.  241,  B8  Pao.  868. 

§  992.     Defecta    Belatlng    to    Bei 

Statemant  or  ElU  of  Excaptlona, 

[a]  Appeal  dismissed  for  failure  of  appel' 
lant  to  file  the  transcript  within  the  period 
limited  by  the  rules  of  court, — PackhaW  t. 
Henry,    147    Cal.   424,    81    Pac.    1105. 

[b]  A  preliminary  objection  to  the  hearing 
of  the  appeal,  from  the  order  denying  the 
new  trial,  that  the  bill  of  exceptions  was  not 

Firesented  in  time,  is  without  merit. — Bol- 
inger  t.  Bollinger,  153  Cal.  190,  SI  Pac.  770. 

[c]  A  motion  to  dismiss  the  appeal  for  fail- 
are  to  present  the  statement  in  time  must 
be  denied  where  the  evidence  is  conflicting 
on  that  question.  The  conflict  must  bo  re- 
solved in  favoi  of  the  appellant,  and  of  the 
action  of  the  court  below  in  settling  the 
statement. — Bisdon  t.  8teyner,  9  Cal.  App. 
344,  99  Pac.  377. 


§  994.  Want  of  FtoMcntton — ^Fallnie  to  FIl* 
Points  am<  Aatbotttles  In  Time, 
[a]  Ad  appeal  will  be  dismissed  for  fail- 
ure of  the  appellant  to  file  his  points  and 
authorities  witbin  the  time  required,  where 
DO  legal  excuse  appears;  and  where  the  time 
expired  long  before  April  18,  1906,  and  no 
points  were  on  file  when  respondent  filed  his 
motion  to  dismiss  the  appeal,  on  the  7th  of 
May  last,  the  act  of  the  (governor  in  pro- 
claiming legal  holidays,  beginning  with  the 
19th  of  April  last,  can  have  no  effect  upon 
the  rights  of  the  appellant. — Egresay  v.  Stans- 
bury,  149  Cal,  392,  87  Pac  Z80. 

5  9S5.  Appeal,  Frlvolons,  Stuaa,  Texatiotu 
or  for  Delay. 
[a]  An  appeal  cannot  be  dismissed  in  ad- 
vance of  the  hearing,  on  the  ground  that  it 
has  no  merit. — Estate  of  Bivlere,  7  Cal.  App. 
755,  96  Pae.  16. 


5  B97.  Want  of  Jurisdiction  In  Appellate 
Court, 
[a]  Where  the  respondent  moves  to  dismiss 
the  appeal  from  a  judgment  for  failure  to 
file  the  transcript,  and  the  clerk's  certificate 
introduced  on  the  motion  shows  that  the  un- 
dertahing  on  appeal  was  filed  eight  days  af- 
ter service  of  tne  notice  of  appeal,  it  dis- 
closes that  the  appeal  is  ineffectual  for  any 
purpose,  and  it  will  be  dismissed  by  the  court, 
of  Its  own  motion,  for  want  of  jurisdiction 
of  the  appeal. — Continental  Building  eto.  Assn. 
T.  Beaver,  6  Cal.  App.  116,  91  Pac.  666. 

D.    MOTION  POE  DISMISaAL. 

QITEBTIONS  CONSIDEBED  OK  MOTION  TO  DI3- 
IliaS,  I  10 IS. 


HBAKINO  AND  DBTEBMIHATION— TIHB  AND 
ORDEB    Of   HEARINQ   MOTION,  I  1014. 

AVOIDING  DI8UI88AL  BT  FIUNO,  VERFKOT- 
INO,  AMEITDINQ  OR  BDFPLYINQ  GUIS- 
8I0NS,  g  lOlS. 

S  1013.    Qnartlons  Oonaldered  on  Motion  to 


.i'r 


■d,        [a]  The  question  u  to  the  interests  of  ap- 

?ellBnts  and  as  to  their  being  adversely  af- 
ected  are  to  be  considered  in  connection 
with  the  merits  of  the  ease  and  not  on  a  mo- 
tion to  dismiss  the  appeal. — Batate  of  Sutro, 
152  Cal.  249,  02  Pac  486,  1027. 

Where  the  adverse  party  wg«  the  maker 
__  ^  note  to  a  secured  corporation  which 
moved  to  dismiss  appeals  for  faUure  to  serve 
the  adverse  party  with  notice  thereof,  the 
motion  must  be  determined  only  by  what 
appeaTS  in  the  record  upon  appeal;  and  a 
showing  that  the  creditor  secured  had  not 
presented  a  claim  against  the  estate  of  the 
adverse  party  cannot  be  considered. — Bell  v. 
San  Francisco  Savings  Union,  153  Cal.  64,  94 
Pae.  225. 

[c}  The  consideration  of  a  motion  to  dis- 
miss an  appeal  on  the  alleged  ground  of  the 
failure  of  tho  appeUant  to  serve  the  notice  of 
appeal  on  an  adverse  party  will  be  con- 
tinued until  the  hearing  of  the  appeal,  when 
the  determination  of  the  motion  would  in- 
volve the  examination  of  a  lengthy  transcript. 
Mannlx  v.  Tryon,  2  Cal.  App.  609,  84  Pac 


[d]  On  a  motion  to  dismiss  an  appeal  an  or- 
der of  this  court  extending  the  time  to  file 
the  transcript  cannot  be  attacked.  It  is  the 
practice  of  tais  court  to  be  liberal  in  granting 
extensions  of  time  where  no  delay  in  the 
hearing  of  the  ease  will  result. — Oabel  t. 
Page,  4  Cal.  App.  509,  88  Pac.  591. 


[a]  It  is  not  material  to  determine  whether 
an  intervention  was  improperly  allowed,  or 
whether  the  intervener  had  a  right  of  ap- 
peal, where  the  findings  in  favor  of  the  con- 
testant and  against  the  intervener  are  sus- 
tained by  the  evidence,  and  the  judgment  and 
order  appealed  from  by  the  intervener  must 
be  affirmed.— Darlington  v.  Butler,  3  CnL 
App.  448,  86  Pac.  194. 


[a]  The  absence  of  the  certificate  to  the 
transcript  on  appeaj,  required  by  section  953 
of  the  Code  of  Civil  Procedure  and  by  rnle 
XI  of  the  supreme  court,  cannot  be  supplied 
by  the  affidavit  of  the  appellant  that  the 
transcript  of  the  record  is  in  all  respects  true 
and  correct,  and  the  appeal  mnst  be  dis- 
missed for  the  absence  of  such  certificate 
without  prejudice  to  another  appeal. — Snipsio 
Co.  V.  Biverside  Musie  Co»  0  CaL  App.  115, 
91  Pac  747. 
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i  iDSoVt.    CMUdilckto  of 

[«]  A  certificate  of  th»  ekrk  for  the  dlB> 
misial  of  an  appea),  set  forth  in  full  herein, 
hold  to  fill  the  cequiiemeiits  of  mle  IV. — 
Otom  t.  Cawin,  43  Cftl.  27. 

XIV.     B^ABDTa    Ain>    BEHBABINd. 
A.    HEABINa. 
§  1033.     Sniwtltotlon  of  AttorneTa 
[a]  In  thia  ease,  where  a  HabstitDtion  waa 
resiated,  it  was  allowed  without  determiniDg 
the  merits  of   the   controverEjr. — Fsulluier   t. 
Heiid7,  09  CaL  172,  33  Pac.  8S0. 

B.    BEHEABINQ. 

SIGHT  TO  KEBEAEIHa—AirrEB  THIBTT  DATS, 

i  10S9H. 
POW£&  TO  QRANT,  I  104O. 
NUUBEB  OF  JCDOEa  BEQDIBED  TO  ORJlNT.  I 

10«3. 
STTEOT    or    BSBEARIHG    OH    l.nTHOIUTY   OF 

POBUEB  OPINION.  1 10«S. 
<OIISID£BATI0N   OP   QDESTIOMS    NOT   ITBOSD 

ON    OBIOIHAIj    BSABINO,  |  106S. 


Behauliig  —  Aftn 


§  1030y,.      BlffU 
Tbirty  Day& 
[a]  Under  aeetios  4  of  article  VI  of  tha 

atato  eonBtitntion,  the  judgment  of  a  dia- 
triet  eonrt  of  appeal  ii  not  final  until  the 
eipiration  of  thiriy  da;a  after  the  judg- 
ment ia  pronouDced;  and  under  rule  34  of 
the  cnpreme  court,  adopted  in  pniaaance  of 
the  constitution,  such  judgment  doe*  not  be- 
come eonclnaive  of  the  righta  of  the  partiea, 
until  the  remittitur  ih  iaaaed  thereon,  pur- 
Buant  to  aaid  role. — ^Noel  v.  Smith,  2  CaL  App. 
158,  83  P«C  167. 

i  1040.    Fowar  to  Qntnt 

[a]  The  supreme  court  haa  power,  within 
thirty  days  after  the  deeiBion  of  a  district 
CO  art  of  appeal  has  become  final,  to  order  the 
canae  heard  and  determined  bj  itself,  and 
such  order  has  the  effect  to  vacate  the  judg- 
ment, and  with  it  the  value  as  authority  .of 
the  opinion  npon  which  the  deciBion  waa  ren- 
dered.—Noel  V,  Smith,  2  CaL  App.  158,  83 
Pat   167. 

5  1042.  Nnmbec  of  Jndgea  Beqnlred  to 
Orftnt. 
[a]  Where  a  justice  of  the  aapreme  court 
was  unable  bj  reason  of  illness  to  act  upon 
the  bearing  of  an  appeal,  and  a  jostico  of 
the  district  eonrt  of  appeal,  under  the  au- 
thoiity  conferred  by  the  amendment  of  1904 
to  section  4  of  article  VI  of  the  constitution, 
was  selected  to  act  pro  tempore  in  bis  place, 
and  took  part  in  the  decision  of  the  appeal, 
and  thereafter  a  petition  for  a  rehearing  waa 
filed,  npon  th«  oonsideration  of  which  it  was 
decided  by  the  justices  of  the  supreme  court, 
all  being  present,  that  the  justice  of  that 
court  whose  place  bad  been  so  temporarily 
G-Jed  should  participate  in  the  determination 
of  the  petition,  and  thereupon  the  petition 

CaL  lUfitt — lOS 


the  ruling  of  the  court  deciding  that  such 
justice  of  the  BU]^eme  court,  and  not  tha  joa- 
tice  of  the  dtstrtot  court  of  appeal,  was  tha 
proper  person  to  participate  in  the  deter- 
mination of  the  petition  for  a  rehearing  b«- 
eame  the  law  of  the  ease,  on  a  motion  to  set 
aside  the  order  granting  the  rehearing,  and 
ita  correctness  will  not  be  inquired  into. — 
Beeva  y.  Coluaa  Oas  &  Electric  Co.,  ISl  Cal. 
20,  01  Pae.  802. 

§  1043.  Effect  of  Beliaanng  on  Antborl^  of 
Fonnai  Opinion, 
[a]  Upon  the  denial  of  a  petition  for  re- 
hearing in  the  appellate  court,  a  mere  modi- 
fication of  the  opmion  made  thereupon  does 
not  affect  the  finality  of  the  judgment  there- 
in, which  became  fin^  after  the  lapse  of  thirty 
days  from  the  original  rendition  of  ita  judg- 
ment.— National  Bank  v.  Loa  Angeles  etc. 
Co.,  2  Cal.  App.  «50,  84  Pac.  46«,  468. 

§  1006.  Ooudderatton  of  QnetUoiu  not  TTtgod 
on  Orlgliul  Bearing, 
[a]  Equitable  facts,  of  persuasive  force,  not 
appearing  In  the  record,  and  ur^ed  for  the 
first  time  upon  petition  for  rehearing,  are  not 
a  ground  for  rehearing,  though  they  may  jus- 
tify an  ameudment  of  the  complaint  upon  the 
new  trial  ordered  by  this  court,  so  as  to  war- 
rant an  equitable  subrogation  to  the  extent 
of  the  amount  paid  npon  the  chattel  mort- 
gage and  interest. — Carstenbrook  t.  Wed* 
derlen,  7  CaL  App.  465,  04  Pac.  372, 

XV.    REVIEW. 
A.    SCOPE  AND  EXTENT  IN  GENEBAIi. 

QUESTIONS  CONSIDERED— QlTESTIONa  HOT 
N2CE8BABT  TO  DECISION,  |  lOST. 

INDIOATINO     OFINION      ON      QUZaTIONB 

HOT  IN  OASE,  1  loas. 

ISBTRCOTIONB,   {  1010. 

EVIDENCE  0ON8IDEKED.  1 1073. 

QBOUNDS  OF  DECISION  BELOW— AS  SIGNING 
WBOHQ  REASON  FOR  BDLINOS  AS  TO 
PLEADINGS  OB  EVIDENCE.  |  107T. 

~~—  ASSIONINO  WBONG  BEA80N  FOB  D» 
CI6I0N  OH  UOTION  FOB  NONSUIT,  i  1018. 

>  ABSIONINQ  WRONO  REASON  FOB  OBANT- 

ING  NEW  TBIAL,  I107B. 

REVIEW  ON  APPEAI.  FROM  FINAL  JUDG. 
MEHT8,  t  lOBl. 

BEVIEW  OF  EVIDENCE  AS  DEPENDENT  ON 
TIME    OF    TAKING    PBOOEEDINOS.  I  lOSa. 

BBVIEW  ON  APPEAL  FROM  BULIHG  ON  MO- 
TION FOB  DISMISSAL  OB  NONSUIT,  | 
1084. 

BEVIEW  ON  APPEAL  FBOU  NSW  TBIAL 
ORDER,  t  lOBS. 

PLEADINGS    AND    BULINOS    THEREON,  | 

lOBT. 

EVIDENCE,  g  losa. 

FINDINGS    AND    OONOLUSIONS    OF   LAW, 

I  1086. 

^~  BULINGS     ON     MOTION     FOB     BONSDIT, 

g  loeo. 

SUBSEQUENT  OBDKBS,  |  lOM. 
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§  1067.  QhkUou  Oonstdend — QntsUons  not 
NecAssar;  to  Deelsloo, 

r«^  In  reversing  the  judgment  for  the  ex- 
clusion of  offered  evidence  bearing  on  the  ii- 
auee  involved  the  qaestioo  as  to  whether  the 
other  evidence  in  the  record  tends  to  show 
an  excessive  Qge  of  force  hj  the  defendants 
cannot  be  considered,  the  action  having  been 
tried  on  the  erroneous  theory  that  defendants 
were  on  the  land  without  right  to  omploj  anj 
force  whatever. — Walker  v.  Cbanslor,  153  Cal. 
118,  126  Am.  Bt.  Rep.  61,  94  Pac.  606,  17  L. 
E.  A.,  N.  8.,  455. 

[b}  Upon  appeal  from  an  order  refusing  to 
change  the  place  of  trial  to  the  residence  of 
the  defendant  claiming  the  whole  sum  al- 
lowed to  the  trustee,  it  is  immaterial  whether 


states  a  cause  of  action  against  one  defend- 
ant, it  eqiiBl1]r  states  one  against  the  other; 
and  the  court  properly  refused  to  change  the 
venue,  where  the  other  defendant  did  not  join 
in  the  motion.  [By  supreme  court.] — Sulli- 
van V.  Lusk,  7  CaL  App.  1S6,  01  Pac.  01,  B2. 

S  1068.    indicating  Oplnloa  on  Qnartiona 

not  In  Case. 

[a]  The  apjiellate  court  will  not  determino 
the  cause  on  the  merits  in  advance  at  tho 
trial.— Jewell  t.  McKinley,  54  Cal.  600. 

§  1070.    Inatrnctlou. 

[a]  Although  the  record  shows  a  stipniatlon 
as  to  what  instructions  given  at  the  request  of 
the  parties  and  by  the  court  were  deemed 
excepted  to,  yet  where  the  record  does  not 
show  what  instmctiouB  were  given  at  the 
request  of  either  party,  or  what  inBtrnctlona 
were  given  by  the  court,  but  they  are  alJ  em- 
bodied together  ia  the  record,  objection  by 
the  appellant  that  certain  specified  instruc- 
tions were  misleading  cannot  be  considered, 
since  it  does  not  appear  affirmatively  that 
soch  instructions  were  not  given  at  appel- 
lant's request. — Perry  v.  J.  Noonan  Furniture 
Co.,  8  Cal.  App.  35,  85  Pac.  1128. 

[b]  The  propriety  of  an  instruction  as  to 
matter  not  in  iesue,  and  which  does  not  ap- 
pear to  be  applicable  to  the  esse  presented 
upon  the  appcah  wilt  not  be  considered  or 
passed  upon. — Hutchison  v,  Spinks,  3  Cal. 
App.  291,  85  Pac.  132. 


§  1072.    Evidence  OonslderwL 


sailed  was  not  required  to  consider  probative 
findings  not  assailed,  but  the  question  is  to 
be  determined  upon  the  admissions  of  the 
pleadings  and  the  evidence  given  upon  the 
trial.— Pollitz  v.  Wickersham,  150  Cal.  238, 
88  Pac.  Sll. 

i  1077.  Oronnda  of  Decision  Below— Assign- 
ing Wrong  aeason  for  Snllnga  aa  to 
Pleadings  oi  Evidence, 
[a]  In  reviewing  upon  appeal  an  order  sna* 
talning  a.  demurrer  to  a  complaint,  the  ap- 
pellate court  is  not  limited  to  the  gronnd 
of   demurrer   Bostained   by   the   court   below. 


but  if  the  complaint  is  ineulEi^ient  upon  any 
ground  properly  specJCed  in  the  demurrer, 
the  order  must  be  sustained,  though  the  lower 
court  may  have  deemed  it  sufficient  in  that 
respect,  and  may  in  its  order  have  declared 
it  defective  only  in  some  particular  in  which 
we  hold  it  to  be  good. — 'Burke  v.  Maguire, 
154  CaL  456,  98  Pac.  21. 

f  1078.    Asslgulng  Wrong  Baason  for 

Decision  ou  Motion  for  NonsulL 

[a]  Where  a  nonsuit  has  been  granted  by 
the  trial  court,  the  nonsuit  must  be  sustained 
upon  appeal  if  it  might  have  been  properly 
granted  upon  any   ground,  regardless   of   the 

g articular  ground  assigned  by  the  trial  judge, 
ailey  v.  Brown,  4  Cal.  App.  515,  88  Pac.  518. 

§  1070.    AsElgnlng  Wrong  Beasm  for 

Orantlng  New  Trial. 
[a]  Any  limitation  of  an  order  granting  a. 
new  trial  to  be  effectual  must  be  specified  in 
the  order;  but  even  if  so  effectually  speci- 
fied by  the  statement  of  grounds,  its  action 
would  not  restrict  this  court  in  examining 
the  record  to  consider  whether  it  should  be 
granted  on  other  grounds,  except  upon  the 
single  question  as  to  the  sufficiency  of  the 
evidence  where  it  is  conflicting. — Weisser  v. 
Soathern  Pacific  Sy.  Co.,  148  Cal.  426,  63 
Pac.  438. 

§  1081.    Bevlev  on  Appeal  ftom  Final  Judg- 
ments. 

[a]  The  sufBciency  of  a  complaint  to  sup- 
port the  judgment  must  be  reviewed  on  an 
appeal  from  the  judgment. — Wells,  Fargo  fc 
Co.  V.  UcCarthy,  5  Cal.  App.  301,  90  Pae. 
203. 

[b]  An  order  refusing  to  strike  an  amended 
complaint  from  the  flies  is  not  appealable, 
but  where  an  exception  was  reserved  to  the 
ruling  thereupon  which  is  properly  incor- 
porated in  a  bill  of  exceptions,  the  ruling  may 
be  reviewed  upon  appeal  from  the  judgment. 
Myers  v.  Holton,  9  CaL  App.  114,  08  Pae. 
197. 

§  1082.    Kevlew  of  Evidence  aa  Dependent 

on  Time  of  Taking  Proceedings, 
^a]  When  an  appeal  is  taken  from  a  judg- 
ment more  than  sixty  days  after  its  rendi- 
tion, a  bill  of  exceptions  purporting  to  con- 
tain certain  evidence  had  upon  the  trial  can- 
not be  considered. — Los  Angeles  Brewing  Co. 
V.  Klinge,  7  Cal.  App.  550,  95  Pac.  44. 


[a]  A  ruling  granting  a  nonsuit,  if  excepted 
to  and  speciBed  as  such,  may  be  reviewed 
upon  appeal  as  an  error  of  law. — Martin  v. 
Southern  Pacific  Co.,  150  Cal.  124,  88  Pac. 
701. 

[b]  Though  the  appeal  from  the  judgment 
of  dismisEal  was  taken  after  the  lapse  of 
sixty  days,  the  court  may  review  the  evi- 
dence which  was  before  the  trial  court  when 
the  dismissal  was  ordered.  8ueh  judgmcntr 
being  without  findings,  and  without  an  op- 
portunity to  the  appellant  to  prepare  a  rec- 
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•rd,  ander  MctioDS  648  ana  849  of  the  Coda 
of  Civil  PmeednTe,  is  not  an  "oiception  to 
the  deeiaioii  or  verdict"  witbin  the  meaning 
of  Kction  939  of  the  Code  ol  Civil  Proee- 
dore.— Sickey  Land  &  Cattle  Ca.  t.  Qlader, 
153  Cal.  179,  94  Pac.  768. 
[e]  An  order  diuolving  an  attaebment  af- 
ter the  erroneoas  order  granting  a  nonsuit 
unnot  be  reviewed  apon  appeal  front  the 
ju'Igment  of  nonsuit.  Such  order  being  it- 
Mlf  an  appealable  order,  it  is  expressly  ex- 
cepted from  the  matters  to  be  reviewed  upon 
tppeal  from  the  judgment. — Kennedy  v. 
Ueriekel,  8  Cal.  App.  37S,  97  Pae.  81. 


a  bill  of  exceptions  or  statement,  and  the 
Botite  ealls  for  a  bill  of  exceptions,  and  if 
the  bill  asked  for  at  tbe  hearing  cannot  be 
ptoperlj  considered,  the  order  should  be  re- 
vened;  but  if  it  can  be  properly  consid- 
ered, and  jnetifies  the  order,  it  must  be 
affirmed. — Poll  its  v.  Wickersham,  150  Cal. 
23S,  88  Pae.  911. 

[b]  Upon  an  appeal  from  an  order  denying 
1  new  trial,  the  appellate  court  is  limited  in 
its  review  of  the  action  of  the  trial  court  to 
the  groands  upon  which  such  a  motion  may 
be  based,  and  upon  which  the  new  trial  was 
uked.  Questions  relating  to  the  sufficiency 
of  the  complaint,  rulings  apon  demurrers, 
tad  the  sufficiency  of  the  findings  to  support 
the  jodgment,  cannot  be  considered  on  such 
an  appeal. — Great  Weatern  Gold  Co.  v.  Cham- 
bers, 153  Cal.  307,  9S  Pae.  ISl. 

[e]  The  fact  that  tbe  form  of  the  judg- 
ment followed  the  admitted  allegation  of 
the  eomplaint  cannot  be  made  a  ground  of 
objection  on  appeal  from  an  order  denying 
a  motion  for  a  new  trial. — Davis  v.  Butler, 
154  Cal.  623,  93  Pae.  1047. 

[d]  Objections  to  the  amount  of  tbe  judg' 
uent  cannot  be  reviewed  upon  appeal  from 
u  order  denying  a  new  trial. — Boekwell  t. 
Light,  6  Cal.  App.  563,  92  Pae.  049. 

[e]  Upon  appeal  from  an  order  denying  a 
new  trial,  the  sufficiency  of  the  eomplaint 
lid  the  correctness  of  Uie  judgment  &  en- 
joining certain  specified  acts  cannot  be  con- 
■idered.  Tbey  are  reviewable  only  npon  ap- 
peal from  tbe  judgment. — Melvin  v.  E.  B.  ft 
A.  L.  Stone  Co.,  7  Cal.  App.  324,  94  Pae. 
38B. 

[f]  The  application  of  the  rule  that  the 
appellate  eourt  will  not  diatarb  an  order 
denying  a  new  trial,  where  tbe  evidence  is 
tonfiicting,  is  not  affected  by  the  fact  that 
the  trial  was  before  one  judge,  and  that, 
after  bis  death,  the  order  denying  a  new 
trial  was  made  by  another  judge  who  did 
Bot  hear  the  evidence. — Whitaker  v.  Cali- 
fornia Door  Co.,  7  Cal.  App.  757,  95  Pac. 
SIO. 

[eI  Upon  appeal  from  an  order  granting  a 
Mw  trial,  "solely  upon  errors  of  law,"  the 
appellate  eonrt  la  bmited  in  its  review  to 
ertota  appearing  in  tbe  record,  exclusive  of 
tk*  mffieieney  of  eonfllcting  evidence  to  jni- 


tify  tbe  decision. — Winchester  t.  Becker,  8 
Cat.  App.  362,  97  Pac.  74. 

[h]  When  there  is  no  appeal  from  the  judg- 
ment, and  the  appeal  is  solely  from  an  order 
denying  a  new  trial,  neither  the  sufficiency 
of  the  complaint  nor  of  a  demurrer  thereto, 
uor  an  order  denying  a  nonsuit  moved  for 
on  the  ground  of  insufficiency  of  the  com- 
plaint, nor  tbe  sufficiency  of  tbe  findings  to 
support  tbe  judgment,  nor  any  conflict  there- 
in, can  be  made  the  subject  of  review  upon 
tbe  appeal  from  such  order. — Merced  Bank 
V.  Price,  9  Col.  App.  177,  08  Pac.  383. 


S  1087. 


-  neodlagi  and  BnllngB  Ther«- 


[a]  Tbe  anffleiency  of  tbe  eomplaint  to  sup- 
port tbe  judgment  cannot  be  reviewed  upon 
an  appeal  by  tbe  defendant  from  an  order 
denying  a  new  trial;  and  this  principle  ia 
equally  applicable  upon  an  appeal  by  tbe 
plaintiff  from  such  order  where  the  defend- 
ant claims  that  the  judgment  should  be  af- 
firmed because  the  complaint  does  not  state 
a  cause  of  action,  especially  where  the  al- 
leged defect  in  the  complaint  is  merely  tech- 
nical and  can  be  remedied  by  amendment  if 
necessary.— <;ounty  Bank  v.  Jack,  148  Cal. 
437,  113  Am.  St.  Eep.  285,  83  Pae.  705. 

[b]  The  Bufficieney  of  the  complaint  can 
only  be  reviewed  upon  appeal  from  tbe  judg- 
ment, and  cannot  be  considered  where  the 
only  appeal  is  from  an  order  denying  a  new 
trial.— Jenson  v.  Will  ft  Pinek  Co.,  150  Cal. 
398,  89  Pae.  113. 

[c]  tJpon  an  appeal  from  an  order  denying 
tbe  defendants  »  new  trial  the  appellate 
court  cannot  consider  either  the  sufficiency 
of  the  complaint  or  of  the  Aodings  to  sup- 

fort  the  judgment. — Crescent  Feather  Co.  v. 
Tnited  TIphoTsUrers'  Union,  153  CaL  433,  95 
Pac  871. 

§  ices.    Endenco. 

[a]  Upon  appeal  from  an  order  denying  a 
new  trial  tbe  insufficiency  of  the  evidence 
to  sustain  the  findings  may  be  reviewed. — 
Bobinson  v.  Eberhart,  148  Cal.  495,  83  Pac. 
452. 

[b]  Where  tbe  record  on  appeal  from  an 
order  denying  a  new  trial  ahowa  tliat  tbe 
statement,  which  contained  do  copy  of  the 
notice  of  intention  to  move  for  a  new  trial, 
was  settled  and  filed  subsequent  to  the  date 
on  which  tbe  order  waa  made,  it  must  be 
inferred  that  the  motion  for  a  new  trial 
waa  made  on  the  minutes  of  the  court;  and 
under  section  661  of  the  Code  of  Civil  Pro- 
cedure, the  appellate  court,  on  an  appeal 
from  such  order,  can  review  only  the  mat- 
ters presented  and  argued  to  the  lower  court 
in  support  of  the  motion.  And  where  tbe 
record  affirmatively  shows  that  the  motion 
was  submitted  without  argument  it  cannot 
be  presumed  that  any  of  the  grounds  of  the 
motion  were  argued,  and  the  order  of  tbe 
trial  court  in  denying  the  motion  cannot  be 
reviewed,  and  must  be  sustained  without  an 
examination  of  the  evidence.  Such  state- 
ment may,  however,  be  used  on  appeals  from 
the  judgment  taken  within  sixty  days  after 
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its  nudltion,  (or  the  purpose  of  determining 
the  mifficienej  of  the  evideoee  to  support 
the  fludioss. — Blood  t.  La  Sereoa  Land  A 
Water  Co.,  150  CaL  704,  86  Pae.  1090. 

[cl  In  reviewing  an  order  granting  a  new 
trial,  the  appellate  court  ia  not  limited  to 
the  groDDde  ezpreMly  itated  in  the  order, 
but  m»y  eonaider  and  determine  anjr  ground 
flpeeified  in  the  notice  of  intention,  except 
that  the  ground  for  inauffieienejr  of  evidence 
cannot  be  reviewed,  when  the  evidence  i> 
eobstantiallj  conflicting. — Wendling  Lumber 
Co.  V.  Qlenwood  Lumber  Co.,  1G3  CaL  411, 
95  Pae.  1029. 

[d]  upon  an  appeal  from  an  order  grant' 
ing  a  new  trial  of  an  action  to  condemn  two 
railroad  erosainga  in  which  the  only  ground 
specified  was  error  of  law  in  admitting  in 
evidence  third  amended  articles  of  incor- 
poration of  appellant  made  after  the  filing 
of  the  amendea  complaint,  the  limitation  in 
the  order  does  not  preclude  this  court  from 
inquiring  as  to  other  grounds  aod  whether 
the  evidence  was  {nsnffieient  to  support  the 
ftndinga  where  the  ease  does  not  fall  within 
anj  exception  to  the  rule  concerning  such 
inquirv. — Boca  etc.  B.  B.  Co.  v.  Sierra  etc. 
B.  B.  Co.,  2  Cal.  App.  546,  64  Pac  2S8. 

6  1089.    FUuUngB   and   Oondnsioiii   of 

[a]  Queationa  as  to  the  BoSclency  of  the 
findings  to  support  the  judgment  cannot  be 
considered  on  an  appeal  from  an  order  grant- 
ing or  denying  a  motion  Tor  a  new  trial. — 
Bell  y.  Btaacke,  151  Cal.  544,  91  Pac.  322. 

[b]  Upon  an  appeal  from  an  order  denT- 
ing  a  new  trial,  there  being  no  appeal  from 
the  judgment,  the  point  cannot  be  raised 
that  the  findings  show  that  the  transfer  of 
stock  was  made  after  the  corporation  went 
into  insolvency,  and  was  void,  and  that  the 
findings  therefore,  do  not  support  the  judg- 
ment. Such  point  could  onlj  be  raised  upon 
appeal  from  the  judgment. — People's  Home 
Sav.  Bank  v.  Bauer,  2  Cal.  App.  445,  84  Pae. 
829. 

[e]  The  failure  of  the  court  to  find  upon  a 
material  issue  renders  the  decision  against 
law,  and  such  failure  will  support  the  order 
granting  a  new  trial. — Winchester  v.  Becker, 
8  Cal.  App.  362,  97  Pac.  74. 

[d]  Anv  failure  by  the  court  to  find  upon 
a  material  issue  is  a  decision  against  law, 
reviewable  as  such,  upon  a  motion  for  a 
new  trial,  and  upon  appeal  from  the  order 
denying  the  same.  But,  held,  that  no  such 
failure  appears  in  the  record.  [B?  sapreme 
court  on  petition  for  hearing  therein.] — Mer- 
ced Bank  v.  Price,  9  CaL  App.  177,  S8  Pac. 


S  1090.    Bnllngt  oa  Uotton  for  Hon- 

nit 
[a]  The  action  of  the  trial  court  In  limit- 
ing the  ground  for  granting  a  new  trial  to 
the  erroneoua  instruction  doea  not  restrict 
this  court  in  examining  the  record  to  ascer- 
tain any  other  ground  for  granting  a  new 
trial,  except  the  mfSciency  of  the  evidence 
where  it  la  eenfiieting.    Where  one  of  the 


grounds  for  a  new  trial  was  the  denial  of 
a  motion  for  a.  nonsuit,  urged  because  no 
actionable  neglisence  of  the  defendant  WM 
shown,  and  which  it  appears  should  have 
been  granted,  the  order  granting  a  new  trial 
will  be  affirmed  for  error  in  refusing  the 
nonsuit.— Thompson  v.  Cal.  Constrnetion  Co., 
148  CaL  85,  82  Pac.  867. 

§  1092.    • Subaeqneiit  Ordera. 

[a]  An  appeal  from  an  order  determining  a 
motion  for  a  new  trial  brings  up  only  so 
much  of  the  record  as  concludes  with  the 
decision  of  the  motion  itself,  and  cannot  bv 
made  to  embrace  any  subsequent  order.^ 
MerriU  v.  Tenyek,  45  Cal.  74. 


FEBSONS       NOT      PASTIES      IH      APPELLATB 

COUBT,  1 1104. 
ESTOPPEL    TO    AI.LEQE    ERKOB— ASSENT    TO 

OR  EECOGNITIOK  Of  TAUDITY  OB"  PBO- 

CEEDINOS.  1 1113. 


S  1104.  F«iwiu  not  Partita  : 
Ooort 
[a]  It  was  competent  for  the  defaulting 
defendant  to  waive  the  error  by  failure  to 
appeal  from  the  judgment,  and  by  snbmitting 
to  a  sale  of  her  interest  in  the  land  in  satis- 
faction of  the  lien. — Worth  v.  Emerson,  3 
Cal.  App.  158,  85  Pac.  664. 


[a]  Where  the  petition  of  a  grandson  of 
the  deceased  for  letters  of  administration 
alleged  the  intestacy  of  the  deceased,  and 
the  proponent  of  a  eopy  of  a  will  filed  a 
petition  in  opposition,  alleging  that  the 
grandson  had  concealed  the  original  will. 
which  disinherited  him,  and  tbroughout  the 
proceedings  the  parties  treated  the  two  peti- 


upon  appeal  from  the  order  that  there  was 
no  written  opposition  by  the  administrator 
to  the  petition  for  probate  of  the  will, — Es- 
tate of  Hayden,  149  CaL  680,  87  Pso.  275. 

[b]  Where  the  books  of  the  agents  were 
mutilated,  rendering  an  accounting  difficult, 
and  the  case  was  referred  and  the  referee 
made  a  qualified  report,  which  was  treated 
as  a  prima  facie  showing  of  indebtednesa, 
and  the  referee  and  other  witnesses  were 
examined,  and  cross-examined  by  defendanta' 
counsel,  and  the  case  was  tried  without  ob- 
jection on  the  theory  that  the  report  of  the 
referee  waa  properly  before  the  court,  and 
that  hia  written  statements  and  oral  testi- 
mony were  evidence  in  the  case,  and  defend- 
ants having  permitted  the  trial  to  proceed 
and  the  ease  to  be  submitted  on  this  theory, 
are  bound  by  it,  and  cannot  be  permitted  to 
raise  for  the  first  time  on  appeal  an  ob- 
jection which  could  have  been  obviated  if 
made  in   the  court  below. — Milwaukee  Ua- 
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[c]  Wfaere  the  action  was  tried  on  tlie  ai- 
iiimption,  acquiMced  in  bj  both  lides,  that 
a  Eertain  rule  foT  tba  meaanre  cf  damages 
wu  correct,  and  eTidence  in  sapport  theieof 
was  introduced  without  objection,  tb«  de< 
fendaot,  against  whom  jadgment  was  ren- 
dered, cannot  aubaequeDtlr  be  permitted  to 
question  the  coTrectneBS  of  the  mle  lo  adopted 
or  to  nusa  the  question  of  the  luffieiencT  of 
the  evidence  to  Bustain  the  finding  of  dam- 
■gea  when  tested  by  some  other  and  dif- 
ferent rale  or  the  competency  of  the  evidence 
inlrodnced. — Durkee  v.  Cbino  Land  k  Water 
Co.,  151  Cal.  5S1,  91  Pac.  3S9. 

[d]  Where  the  attorney  for  contestant  ac- 
quieieed  in  the  proposal  of  the  attorney  to 
explain  his  surprise  at  the  evidence  of  the 
witness,  ha  cannot  complain  upon  appeal  that 


[e]  Where  an  appeal  is  opon  the  jndgment- 
roll  alone,  or  where  it  appears  that  no  ob- 
jection was  made  to  the  admission  of  evi- 
dence ot  a  fact,  and'  the  trial  was  had 
upon  the  theory  that  the  fact  was  in  issue, 
Ilie  objection  that  the  finding  of  faet  was 
CDtstde  ot  the  issues  will  not  be  considered 
on  appeal.— Peck  t.  Noee,  154  Cal.  331,  97 
Pae.  895. 

[t]  Th«  exhibition  to  the  jury  of  •  photo- 
graph of  timbers  in  another  mine,  in  con- 
nection with  evidence  as  to  what  it  repre- 
•euted,  admitted  without  objection,  which 
was  withdrawn  immediately  after  an  objee- 
tton  to  its  admission  was  overroled,  did  not 
prejudice  the  defendants,  where  they  did 
not  ask  the  court  to  instruct  the  jury  to  dis- 
regard any  evidence  afforded  by  the  picture 
thus  withdrawn. — Bird  v.  Utiea  Gold  Min. 
Co,  2  Cal.  App,  674,  84  Pac.  256. 

K    PBESXJMPTIONS. 

SATUBB    AND    EXTENT.  |  1117. 
BUKDEN  OF  SHOWINQ  EBBOB.  |  lllg. 
HATTBES    SHOWN   BY   BECOBD.  1 1120. 
FROOEEDINOa    NOT    IMOLtnjED    IN    RECOBD.  | 

1133. 

raTEBLOCOTOEY  OBDEKS  AND  PBOOBEDINaS, 

OOHDOCT  OP  TRIAL  AND  BDLIK6S,  1 1140. 
ADMISSIBTLITy    AND    SOFFICIEKCY    OP    EVI- 
DENCE   AND    BULINOS    THEREON,  1  lltl. 

ADMISSIBILITY   DEPENDENT   ON    OTHEB 

ETIDENCE,  I  11«B. 

DIBMISSAI.    OB    NONeOIT,  1 114T. 
ISaTBUOTIONS,  i  1148. 
VEBDIOF,  I  114B. 
nRDINeS  OP  CO0BT.  I  llSl. 

-  ETIDBNOE      CONSIDERED      AITO      8DPPI- 
OIBMOY  THEREOF.    |  11S3. 

mPUBD   FINDINGS,  gilSS. 

CONSTBUOnON  OP  FINDINGS.  I  11S4. 

OKDXB  GBANTINO  OB  BEPCBINQ  HEW  TRIAU 

i  1158. 

MOTION   FOB  NEW   TBIAL.  1 11B». 

nJDOHBNT.  I  lias. 

OBDERS     AND     PBOOEXDINOS     ASTER    JUDO- 

USMT.  1 11«S. 


MAKINO  AND  CONTENTS  OP  BILI,  OP  EECEP. 
TI0N8.  CASE  OB  STATEMENT— SETTLE- 
MENT, IN  OBNBIUL.  I  11T3, 

§  1117.    Natnr*  and  Extent. 

[a]  The  reasons  assigned  in  the  opinion  of 
the  trial  judge  for  his  conclusions  upon  the 
final   determination   of   a   case   constitute   no 


ruling  by  the  judge  will  not  be  disturbed 
because  the  court  renclerB  its  eonclUBion  by 
erroneous  reasoning.  If  this  court  finds  that 
upon  any  ground  or  for  any  reason  the  ac- 
tion of  the  court  below  is  correct,  sneb  ac- 
tion will  ba  affirmed,  regardless  of  the  r 


74S,  91  Pae.  344. 

[b]  The  burden  is  upon  the  appellant  to 
show  error  in  the  record  upon  appeal;  and 
the  premimptioni  are  in  favor  of  the  judg- 
ment of  the  court  below. — Nemo  v.  Farring- 
ton,  7  Cal.  App.  443,  94  Pac.  874,  S77. 


involved  adversely  to  the  pet 
application  therein  for  the  writ  of  prohibi- 
tion, that  it  will  err  in  its  rulingE  therein 
upon  a  direct  appeal  thereto. — Keith  v.  Re- 
corder's Court,  9  Cal.  App.  380,  99  Pac.  416. 

S  HIS.    Bturdon  of  Sbowmg  Error. 


ular,  where  the  record  does  not  show  the  con- 
trary, and  It  is  incumbent  on  the  appellant 
to  snow  error  affirmatively. — Perry  v.  J.  Noo- 
nan  Furniture  Co.,  8  Cal.  App.  35,  05  Pae. 
1128. 

§  1120.    Matters  Shown  b?  Bacord. 

[a]  A  finding  is  not  sustainable  by  pre- 
sumption of  other  evidence  not  set  forth  in 
the  bill  ot  exceptions.  It  is  to  be  presumed 
that  the  bill  of  exceptions  contains  all  the 
evidence  given  at  the  trial  which  is  mate- 
rial to  the  points  specified  as  error. — Cooson 
V.  WUton,  2  Cal.  App.  181,  83  Pae.  262. 

§  1122.  Fioceedingi  not  Included  In  B«cord. 
[a]  An  amended  eomplaint  falls  into  the 
place  of  the  old  complaint,  and  perfoima  the 
same  functions;  and.  In  the  absence  of  a 
showing  to  the  contrary,  it  will  he  presumed 
in  favor  of  the  findings  and  judgment  that 
the  original  complaint  presented  the  same 
issues  and  claim  of  right;  and  a  finding  of 
adverse  user  for  more  than  five  years  will 
be  presumed  to  fix  the  time  of  the  bef^inning 
of  the  adverse  user  more  than  five  years 
before  the  commencement  of  the  action. — 
Collins   v.    Gray,   S    CaL    App.    723,    gfi   Pac. 


§  113S.    InterlocntoiT   Ordars   and   Piocead- 
Ings. 

[a]  In  the  consideration  of  an  appeal  from 
an  order  made  upon  affidavits,  involving  the 
decision  of  s  qoestion  ot  fact,  this  court  is 
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boaod  hj  the  Mine  role  that  controb  it 
vhere  oiel  testimoDj  is  preBented  for  review. 
If  there  ii  anj  conflict  in  tbe  oSditvitB,  thoM 
in  favor  of  the  provailing  parly  must  be 
taken  aa  tnie^  ana  the  facts  stated  therein 
must  be  considered  as  established.  And  as 
error  is  not  presumed,  and  all  intendments 
are  in  favor  of  the  action  of  the  lower  court, 
the  affidavits  in  behalf  of  the  saccessful 
party  are  to  be  deemed  to  establish  not  only 
the  facts  directly  stated  therein,  but  also 
all  facts  which  majr  reasonably  be  inferred 
or  presumed  from  the  direct  and  positive 
ftatements.— Doak  v,  Bnison  152  Cal.  17, 
»1  Pac.  1001. 

§  1140.    Oondnct  ol  Trial  and  Snlings. 

[a]  Where,  npon  tbe  trial  of  the  action 
by  jury,  defendant  requested  a  special  ver- 
dict, which  was  refused,  and  the  record  upon 
appeal  fails  to  specify  upon  what  issues  it 
was  requested,  no  error  is  shown  in  the  re- 
fusal. Error  wilt  not  be  presnmed  npon  ap- 
peal; but  all  intendments  are  in  favor  of 
I  he  regularity  of  the  action  of  the  trial  court, 
Leonhart  v.  California  Wine  Assn.,  S  Cal. 
App-  19,  69  Pac.  817. 

§  1142.    AdmisBlblllty  and  Sufficiency  of  EtI- 
dance  wid  SnllngB  Thereon. 

[a]  Where  the  court  instructed  the  Jury  that 
if  a  payment  of  t3D0  mads  by  the  defend- 
ant was  not  specifically  applied  by  bim,  the 
attorney  to  whom  it  was  paid  might  apply 
it  upon  any  debt  due  to  the  attorney  from 
the  defendant,  and  if  the  attorney  applied 
it  upon  a  fee  charged  against  tbe  defendant 
for  negotiating  a  loan,  he  had  the  right  to 
do  so,  in  the  absence  from  the  record  of  the 
evidence  on  which  the  instruction  was  predi- 
cated, it  must  be  presumed  upon  appeal  that 
the  evidence  showed  that  the  fee  of  C300 
was  agreed  upon,  and  that  it  was  a  le  a  sou- 
able  fee. — Flinn  v.  Crooks,  E  Cal.  App.  335, 
83  Pae.  812. 

[b]  In  support  of  the  decision  of  the  court 
below,  the  appellate  court  must  construe  the 
testimony  as  favorably  as  possible  for  the 
respondents. — Smith  v.  Hampshire,  4  Cal. 
App.  8,  87  Pac,  224. 

[c]  Where  the  grounds  of  the  objection  to 
the  offered  proof  do  not  appear  in  the  record, 
error  in  the  ruling  of  the  court  against  it 
is  not  to  be  presumed;  and  it  will  be  as- 
sumed that  any  valid  objection  was  made 
that  could  be  made  against  the  receiving  of 
tbe  offered  evidence. — Bose  v.  Doe,  4  CaL 
App.  680,  89  Pac.  135. 

[d]  The  rejection  of  a  record  on  babeas 
eorpua  against  a  different  party  offered  by 
defendant,  which  is  not  identified  nor  brought 
up  in  the  record,  must  be  presumed  not  to 
have  been  erroneous. — Neves  v.  Costa,  S  Cal. 
App,   111,  89  Pae.  860. 

[e]  Where  no  error  in  the  admission  or  ex- 
clusion of  documcntarj  evidence  is  shown, 
for  the  reason  that  no  copy  thereof  ii  in- 
elnded  in  tbe  record  npon  appeal,  it  must 
be  concluded  that  the  ruling  of  the  court 
thereon  was  correct. — Meridian  Oil  Co.  t. 
Dunhzn,  5   Cal.   App.  367,  90   Pac.  469. 


[f]  Where  the  appeal  is  from  tbe  judgment- 
roll,  without  any  bill  of  exceptions  or  evi- 
dence set  forth,  it  must  be  presumed  that 
the  evidence  was  sufficient  to  sustain  the 
findings  and  judgment,  and  a  statement  in 
appellant's  brief  that  tbe  judgment  was  pro- 
cured upon  false  testimony  cannot  be  con- 
sidered. If,  however,  the  evidence  were 
presented,  the  question  whether  it  is  fslse  or 
not  is  one  of  fact  to  be  determined  by  the 
trial  coart,  whose  determination  of  mattera 
of  fact  is  usually  eooclusivo  upon  appeal. — 
McFarland  v.  Matthai,  7  CaL  App.  S99,  95 
Pac.  179. 

S  1143.    AdmlselbUlty    Dependant    on 

Otber  Evidence. 
[a]   Where,    under    the    findings,    jud^ent 
should  have  been  for  the  plaintiff,  and  it  was 
rendered    for   the    defendant,    it   will   be   re- 
versed.—Dyer  T.  Chase,  57  Cal.  284. 

5  1147.    BlaniBsal  or  Nonsuit 
[a]  In   an   action   to   recover  for   personal 

injuries  caused  by  defendant's  negligence, 
where  the  defendant  appealing  assigns  er- 
ror in  denying  his  motion  tor  a  nonsuit,  and 
the  record  fails  to  show  npon  what  grounds 
the  motion  was  made,  this  court  cannot  say 
that  the  trial  eonrt  erred  in  denying  the 
motion. — Johnson  y.  Center,  4  CaL  App.  616, 
88  Pae,  727. 

§  1148.    InstroctlonB. 

[a]  It  is  incumbent  npon  the  party  ap- 
pealing to  shorn,  not  only  abstract  error,  but 
error  prejudieial  to  him  npon  the  facts  in 
evidence,  and  to  avail  himself  of  the  point 
that  an  instruction  was  erroneous,  he  must 
bring  before  the  court  sufficient  evidence  to 
show  that,  upon  a  proper  instruction,  there 
might  have  been  a  finding  in  bis  favor.— 
Hamlin  v.  Pacific  Electric  By.  Co.,  150  CaL 
776,  89  Pac.  1109, 

[b]  Where  instructions  were  given  and  re- 
fused which  do  not  appear  in  the  record,  it 
will  be  assumed  that  a  aingle  instruction  ob- 
jected to,  taken  with  those  given  and  re- 
fused, properly  presented  the  law  of  the  caso 
to  the  jury. — Churchill  v.  More,  4  CaL  App. 
219,  88  Pae.  290. 

5  1149.    Verdict 

[a]  It  is  not  to  be  assumed  that  tbe  jury 
may  have  included  in  their  verdict  any 
award  for  injuries,  concerning  which  there 
was  no  evidence,  and  which  were  not  speci- 
flcally  alleged  in  the  complaint, — Cody  v. 
Market  St.  By.  Co.,  148  Cal,  90,  S2  Pae. 
666, 

[b]  Where  the  verdict  of  the  jury  showa 
that  they  intended  to  find  tbe  reasonable 
value  of  the  services,  and  there  was  no  evi- 
dence as  to  any  conversation  or  agreement 
as  to  the  services  found,  it  will  be  presumed 
in  support  of  the  verdict  and  judgment  that 
they  were  based  npon  the  first  count,  which 
is  supported   by  the  evidence   and   to   wUeb 
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[c]  AlthoDgli.  where  th«  evidence  to  th« 
coDtraij  is  aufficient  to  nvercome  a  disput- 
able presumption,  it  eompletelj  exbanata  its 
force,  7et  tbers  mnat  be,  under  our  ijatem, 
a  power  to  determiDe  the  queition  whether 
the  evidence  is  snffieient  for  that  purpose. 
The  fact  that  the  record  npon  appeal  seenu 
to  show  evidence  to  tlie  contrary  eaonot  jna- 
tif;  the  appellate  court  in  setting  aside  the 
(onclneion  of  the  jury  and  of  the  lower  court 
against  the  sufficiency  of  such  evidence, 
wliere  there  ia  nothing  in  the  record  which 
would  warrant  the  appellate  court  in  de- 
flarJDg,  as  matter  of  law,  that  the  finding 
i)  against  the  evidence. — Keating  v.  Morris- 
sey,  6  Cal,  App.  163,  81  Pac.  677. 

$  1191.    FliidJii«B  of  Oonrt. 

(aj  In  the  absence  from  the  record  ot  any 
showing  of  error,  it  will  be  piesumed  on 
appeal  that  the  action  of  the  trial  court  in 
vacating  an  order  appointing  so  administra- 
lor  of  an  estate  was  regularly  performed  and 
is  correct;  and  where  the  record  does  not 
show  that  the  clerk  had  fixed  a  day  for  the 
htaring  of  the  petition  for  the  appointment 
of  an  administrator,  or  whether  there  was 
any  proof  that  notice  thereof  had  been 
given  by  posting,  aa  required  by  section  1373 
of  the  Code  of  Civil  Procedure,  it  will  be 
assumed,  in  support  of  such  order,  that  it 
was  found  by  the  court  that  do  such  steps 
Tcre  taken. — Estate  of  Bouyssou,  3  CaL  App. 
."19,  S4  Pac.  460. 

[b]  Where  the  negligence  of  an  electric 
power  company  was  involved,  and  it  appears 
that  expert  evidence  on  the  queation  of  its 
negligence  was  introduced  on  both  sides,  it 
is  not  to  be  assumed  that  the  discussion  of 
tbai  question  in  the  opinion  of  the  judge  was 
that  of  aa  electrical  expert,  and  not  a  judi- 
cial opinion,  where  there  is  nothing  to  indi- 
vste  that  the  opinion  was  not  based  npon  the 
"pert  evidence  so  introduced.— Newton  v. 
United  Electric  etc.  Co.,  3  CaL  App.  701, 
M  Pac  901. 

[e]  In  an  action  by  a  school  teacher  to  re- 
cover for  services  under  an  alleged  contract 
of  employment  for  the  fall  and  spring  terms 
of  a  district  school,  in  which  the  nndinga 
upon  issues  joined  were  for  the  defendants, 
that  the  contract  of  employment  wae  only  for 
the  fall  term  at  an  agreed  rate,  and  that 
he  waa  fully  paid  for  his  services  rendered, 
and  were  supported  by  evidence  tending  to 
prove  thenij  the  findings  cannot  be  disturbed 
upon  appeal,  notwithstanding  conflicting  evi- 
dence for  the  plaintiff  to  the  contrary. — Bona- 
sin  V.  Eirkpatrick,  8  Cal.  App.  7,  95  Pac 
1123. 

[d]  findings  which  are  in  any  respect  uncer- 
tain are  to  be  so  construed  as  to  support  the 
judgment,  rather  than  to  defeat  it.— Murphy 
V.  Btelling,  8   Cal.  App.   702,   Q7  Pac  GTS. 

§  1162.    Evidence  Oonsldeied  and  Snffl- 

dancy  Thereof. 

[a]  Findings  are  presumed  to  be  justified 
by  evidence. — Demartin  v.  Demartin,  85  Cal. 
76,  £4  Pac.  5B6. 

[b]  Upon  an  appeal  on  the  judgment-roll 
from   a   judgment   granting   a   writ   of   man- 


ceptiona  setting  forth  the  evidence,  that  the 
findings  are  supported  by  relevant  and  com- 
petent evidence,  free  from  objection  on  the 
part  of  the  defendant. — Mahoney  v.  Ameri- 
can Land  Co.,  2  Cal.  App.  185,  83  Pac.  287. 

[e]  Findings  nnassailed  for  insufficiency  of 
the  evidence  must  be  taken  as  conclusively 
true.— Uill  t.  Cleric,  7  Cal.  App.  609,  95  Pac 
3S3. 


Bue  will  be  presumed,  in  the  abaence  of  a 
showing  to  tne  contrary,  to  be  the  result 
of  a  failure  to  ottti  any  evidence  ia  support 
of  such  issue. — Schoonover  v,  Bimbaum,  150 
Gal.  734,  S»  Pac  1103. 

§  11S4.    Omutmctton  of  Findings, 

[a]  Findings  are  to  be  liberally  construed 
in  support  of  the  judgmenti  and  any  uncer- 
tainty in  the  findings  is  to  be  construed  so 
as  to  support  the  judgment  rather  than  to 
defeat  it. — Brenneke  v.  Smallman,  2  Cal.  App. 
306,  83  Pac  30S. 

[b]  Justice  does  not  demand  that  uncertain- 
ties in  findinge  should  be  so  construed  os  to 
give  vitality  to  a  claim  forty-five  years  past 
due,  bearing  interest  at  the  rate  of  three 
per  cent  per  month,  and  for  which  the  pres- 
ent holder  is  found  to  have  paid  nothing. — 
Marshutz  v.  8eltzoT,  5  Cal.  App.  140,  89  Pac. 
877. 

§  1168.    Older   OraDtlng   or   Befpslng  New 
TTlaL 

[a]  Where  the  order  granting  a  new  trial 
npon  the  settled  bill  of  exceptions,  after  the 
granting  of  relief  from  default,  was  in  gen- 
eral terms,  not  purporting  to  exi;1uJe  any 
grounds  stated  in  the  notice,  ono  of  which 
was  ineuSiciency  of  the  evidence  to  justify 
the  decision,  if  it  is  sustainable  ou  that 
ground,  it  must  be  presumed  in  favor  of  the 
order  that  it  was  granted  for  that  reason, 
regardless  of  any  reason  stated  in  the  opin- 
ion of  the  trial  court.— PoUiU  v.  Wickersham, 
150  Cal.  238,  88  Pac.  911. 

[b]  Upon  appeal  from  an  order  grnbting  a 
new  trial,  alt  presumptions  are  In  favor  of 
the  order,  and  unleta  it  is  shown  to  the  cob' 
trary,  it  will  be  presumed  that  the  order 
was  made  npon  some  valid  reason. — (.lark  v. 
Bauer,  2  Cal.  App.  259,  S3  Pac  291. 

[c]  In  the  abaence  of  the  evidence,  or  any 
showing  to  the  conirary  an  the  motiiin  for 
a  new  trial,  it  must  be  presune.l  in  sup- 
port of  the  order  denying  a  new  trial  that 
the  case  was  fairly  tried,  and  that  t.ie  iip- 
pellant  was  in  no  wise  injured  by  his  ab- 
sence, and  that  there  was  no  abuse  nf  dis- 
cretion in  the  denial  ot  the  motion  f'.r  a 
new  trial.  [Per  Smith,  J.]— McConnetl  v.  Fox, 
2  Cal.  App.  329,  83  Pac  259. 

[d]  Where  no  additional  showing  was  mad« 
on  the  motion  for  a  new  trial,  and  no  affida- 
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vlt  of  tlie  ietenitiDt  was  at  any  time  filed 
shOTriag  8117  neceBBity  for  his  abscDce,  tbe 
appeal  from  the  order  denjing  a  new  iTial 
was  wit  boot  merit. — HeConnell  t.  £Vx,  2  CaL 
App.  329,  83  Pae.  25B. 

[e]  la  an  action  to  recoTer  an  ~  attomej'a 
fee  for  t20,000,  where  the  verdict  was  for 
(500,  and  a  new  trial  was  granted,  one  of  the 
grounds  of  which  was  that  the  verdict  was 
against  law.  which  means  that  it  was  in  dis- 
regard of  tne  instmetioDs  of  the  court,  n^n 
appeal  from  the  order  granting  a  new  trial, 
every  presumption  is  in  favor  of  the  order, 
and  where  do  inetruetiouB  appear  In  the  rec- 
ord, it  must  be  presumed  tnat  the  jury  dis- 
regarded the  instructions.  For  aught  that 
appears,  the  court  may  have  inrtructed  the 
jury,  if  finding  for  plaintiff,  to  find  a  much 
larger  sum. — Miller  v.  Oritdth,  1  Cal.  App. 
341,  SS  Pac.  285. 

[f]  It  is  the  duty  of  the  appellant  to  make 
error  affirmatively  appear  in  the  record;  and 
if  no  ground  is  shown  by  the  record  for  re- 
versal of  the  new  trial  order,  it  must  be  af- 
firmed.—MUler  v.  Griffith,  i  CaL  App.  341,  88 
Pac  285. 

[g]  The  erroneoDB  ground  Stated  in  the  opin- 
ion accompanying  the  order  that  tbe  com- 
plaint is  insufficient  cannot  justify  a  reversal 
of  the  order  granting  a  new  trial,  where 
other  sufficient  founds  of  new  trial  are 
stated  in  the  motion,  and  it  does  not  affirma- 
tively appear  that  tbe  order  was  not  sup- 
ported on  Bueb  grounds.  The  appellant  must 
show  error  affirmatively;  and  where  tbe  rec- 
ord does  not  show  that  the  order  wai  not 
made  on  sufficient  grounds  enumerated  in  tha 
motion,  every  intendment  and  presumption 
mnBt  be  indulged  in  favor  of  the  order,  and 
it  must  be  affirmed. — Bouchard  v.  Abraham- 
sen,  4  Cal.  App.  430,  88  Pac.  383. 

[h]  Where  the  verdict  was  for  the  plaintiff, 
and  a  new  trial  was  granted  solely  on  the 
CTonnd  of  error  in  refusing  a  nonsuit,  for 
the  reason  that  the  superintendent,  during 
the  noon  hour,  was  not  acting  in  tbe  line  of  hia 
employment,  it  must  be  presumed  from  the 
record  that  tbe  horse  ran  away  through  tbe 
negligence  of  the  defendant,  that  plaintifT's 
injury  resulted  therefrom,  that  the  verdict 
Is  not  eicessive,  and  that  no  errors  of  law 
occurred  during  the  trial,  and  tha  order  must 
be  reversed  upon  the  proof. — Eiordan  v.  Gas 
Consumers'  As»n.,  4  Cal.  App.  639,  88  Pac. 
809. 

[i]  Where  one  of  tbe  grounds  of  the  motion 
for  a  new  trial  was  newly  discovered  evi- 
dence, and  there  is  no  bill  of  exceptions 
stating  what  was  done  or  what  evidence  waa 
offered  npon  the  hearing,  the  presumption  is 
that  the  order  granting  a  new  trial  on  that 
ground  was  regular,  and  that  proper  affidavits 
were  offered  and  read  in  support  of  the  mo- 
tion,— Central  Trust  Co.  v.  Stoddard,  4  Cal. 
App.  B4T,  88  Pac.  806. 


E resumptions  are  in  its  favor.  The  appel- 
ite  court  will  examine  the  entire  record 
upon  which  the  order  was  based,  and  if  there 
be  found  in  it  any  error  which  would  have 


justified  the  eonrt  In  making  the  order.  It  will 
be  affirmed. — Central  Trust  Co.  v.  Stoddard, 

4  Cal.  App.  647,  SS  Pae.  S06. 

[k]  Where  the  evidence,  though  conflicting, 
is  sufficient  to  lupport  the  finding  as  to  tbe 
validity  of  tbe  sale,  and  all  other  findings 
material  to  the  judgment,  even  if  it  be  con- 
ceded that  some  other  nndings  are  unsup- 
ported, which  are  immaterial,  and  would  not 
impair  the  judgment  if  the  findings  were 
otherwise,  the  want  of  evidence  to  support 
them  would  not  warrant  a  reversal  of  the  or- 
der denying  a  new  trial. — Eos*  r.  Doe,  4 
CaL  App.  680,  SO  Pac.  136. 

[1]  Upon  appeal  from  an  order  granting 
a  new  trial,  the  appellant  must  present  a  rec- 
ord which  affirmatively  shows  error  in  tb« 
granting  of  the  motion.  In  the  absence  of 
a  bill  of  ezeeptious  showing  the  grounds  of 
the  motion  and  what  was  used  upon  the  mo- 
tion, where  the  record  does  not  eEtablish 
the  contrary,  it  will  bo  conclusively  presumed 
in  favor  of  the  order  that  it  was  in  part 
based  npon  some  gronnd  upon  which  affida- 
vits could  be  used,  and  that  such  were  used, 
and  were  sufficient  to  justify  the  order.— 
Thompson  v.  Wheeler,  6  Cal.  App.  195,  89  Pae. 
1065. 

Stt]  A  statement  on  motion  for  a  new  trial 
ien  may  be  sufficient  on  appeal  from  an 
order  denying  the  motion  may  be  wholly 
insufficient  to  show  error  in  the  granting  of 
tbe  motion.  It  is  tbe  duty  of  the  party  who 
would  show  such  error  to  see  that  the  rec- 
ord establishes  it. — Thompson  v.  Wheeler,  5 
Cal.  App.  195,  89  Pac.  1065. 

[n]  Wbere  an  order  granting  a  new  trial 
is  general,  and  no  reason  therefor  is  given, 
if  any  sufficient  reason  for  granting  it  can 
be  found,  the  order  must  be  affirmed. — Com- 
mercial Nat.  Bank  v.  Schlitz,  6  Cal.  App.  174, 
91  Pac.  750. 

[0]  Where  the  order  granting  a  new  trial  is 
in  general  terms,  it  will  be  eutlrmed  if  it 
can  be  justified  on  any  ground. — Lynch  v. 
McGhan,  7  Cal.  App.  132,  93  Pae.  1014. 

[p]  Though  newly  discovered  evidrnce  is 
eumnlative  in  its  nature,  only  the  trial  court 
could  detwmine  its  effect,  had  it  been  pro- 
duced at  the  trial ;  and  its  discretion  in 
granting  a  new  trial,  on  that  ground,  will 
not  be  disturbed  where  it  cannot  be  said 
that  its  discretion  was  abused. — Hubbtill  Oil 
Co.  v.  Morrison,  7  CaL  App.  4S7,  94  Pac. 
589. 

[q]  A  general  order  granting  a  new  trial 
must  be  sustained,  if  good,  on  any  of  th« 
grounds  on  which  the  motion  was  based. — 
Hubbell  Oil  Co.  v.  Morrison,  7  Cal.  App.  457, 
94  Pac.  5S9. 

[r]  All  presumptions  are  in  favor  of  the 
correctness  of  the  findings  and  conclusions 
of  the  trial  court  which  heard  the  evidence 
and  passed  upon  tbe  order  denying  a  new 
trial.— Pisher  v.  Prank,  8  Cal.  App.  47«,  97 
Pac.  95. 

5  use.    Motion  for  New  TrlaL 

[a]  The  failure  of  tbe  trial  court  to  make  ft 
finding  of  fact  upon  a  material  issue  renders 
the  decision  one  against  law,  and  error  in 
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OTermliDg  &  motion  far  a  new  trial  made 
OB  that  ground  ntaj  be  reviewed  on  appeal 
from  the  order.  But  in  the  absence  of  aaj- 
thing  In  the  record  to  show  that  the  mo- 
tion for  new  trial  was  made  on  ancb  gronnd, 
it  cannot  on  appeal  be  presumed  that  it  was. 
Great  Western  Gold  Co.  r.  Chambers,  1S3 
CaL  307,  95  Pae.  151. 

S  1162.    Jndgment. 

[a]  In  the  abaenee  of  a  bill  of  exceptions 
it  must  be  prescmed  upon  appeal  that  the 
finding  of  the  court  as  to  the  farmer  judg- 
ment waa  suatained  b;  the  evidence  and  that 
the  former  adjudication  against  the  petition- 
ers concluded  them  on  this  hearing.  Whether 
issnes  were  formally  raised  therein  or  not, 
the  fact*  recited  and  found  in  the  order  fully 

grtifled  the  eonolnsion  reached  hy  the  court. 
Ute  of  Yonng,  lift  Cal.  173,  85  Pac.  145. 

[b]  If  findings  of  fact  are  reasonably  sdb- 
teptible  of  such  a  constmctian  as  will  sup- 
port the  judgment,  they  must  receive  that 
construction  rather  than  one  which  will  not 
support  it.— People  v.  UeCue,  150  Cal,  195, 
as  Pac.  899. 

[c]  Upon  an  appeal  on  the  jadgment'roll 
stone,  a  jndgment  cased  upon  allegations  and 
tendings  of  sufficient  ultimate  facts  cannot 
be  successfullv  assailed  merely  because  the 
romplaint  and  the  findings  contain  in  addi- 
tion a  showing  of  probative  facts  which, 
taken  alone,  might  not  support  the  judgment. 
Corea  v.  Hignera,  153  Cal.  451,  95  Pac.  SSZ, 
17  L.  E.  A.,  N.  8.,  1018. 

[d]  Upon  an  appeal  from  the  judgment  a 
bill  of  exceptions  contained  in  the  record  is 
part  of  the  judgment-roll,  and  is  presumed  to 
contain  all  of  the  evidence  material  to  the 
rulings  to  which  except  ions  were  reserved 
and  which  are  specified  therein;  and  in  such 
case  no  intendment  can  exist  in  support  of 
the  judgment  that  error  therein  was  caused 
by  evidence  not  eoutatned  in  the  bill  of  ez- 
cepttona- — Lnuiunn  v.  Morris,  7  Cal.  App.  710, 
95  Pae.  907. 

[e]  Findings  should  be  so  construed  as  to 
support  the  judgment,  where  it  can  be  done; 
and  if,  taking  them  as  a  whole,  in  view  of 
the  entire  record,  they  fairly  dispose  of 
the  material  issues  raised  by  the  pleadings 
on  which  evidence  waa  offered,  the  judgment 
will  be  upheld. — Needham  v.  Chandler,  S  Cal. 
App.  124,  96  Pae.  325. 

[f]  In  rapport  of  the  judgment,  it  will  al- 
ways be  presumed  upon  appeal  that  the  trial 
court  made  an  inference  of  fact  sufficient  to 
■npport  it. — Uyers  v.  Holton,  9  Cal,  App.  114 
98  Pac.  197. 

S  1168.    Ordara  and  PiocaMUngB  After  Todg- 

{a]  Upon  an  appeal  from  an  order  vacat* 
>ag  a  jndgment  oy  default  aa  against  a  de- 
fendant served  only  by  publication  of  sum- 
moDB,  made  within  one  year  after  the  rendi- 
lioD  of  the  judgment,  under  section  473  of 
the  Code  of  Civil  Procedure,  where  the  rec- 
ord consists  only  of  the  origfinal  judgment- 
toll  and  the  order  setting  the  judgment  aside, 
without  any  bill  of  exceptions,  and  does  not 


disclose  the  ground  on  which  the  motion  was 
baaed,  every  presumption  is  in  favor  of  the 
action  of  the  lower  court,  and  it  must  be 
aasumed  that  a  sufficient  showing  was  made 
to  warrant  the  order  setting  aside  the  judg- 
ment as  to  Bueh  iiefendant. — Fox  v.  Town- 
send,  119  Cal.  659,  87  Pac.  88. 

[b]  Where  relief  from  the  default  was 
•ought  on  the  ground  that  the  notice  of  de- 
cision was  interlined  In  a  blank  form  used 
as  a  "memorandum  of  costs,"  which  was 
served  with  it,  and  that  he  was  thereby  mis- 
led, it  may  be  assumed  upon  appeal  in  sup- 
port of  the  Older  refusing  relief  that  the 
court  waa  satisfied  from  an  inspection  of  the 
interlineation  before  it  that  it  was  not  made 
in  such  a  manner  as  to  be  readily  overlooked, 
and  that  there  was  no  reasonable  ground  for 
the  failure  of  the  attorney  to  observe  the 
written  notice  of  decision. — Steen  v.  Santa 
Clara  Valley  etc.  Co.,  4  Cal.  App.  448,  88  Pac. 
499. 

[c]  Though  an  order  vacating  the  jndgment 
by  defauh  against  the  plaintiff  purports  to 
be  based  upon  the  untenable  ground  that  the 
cross-complaint  was  not  property  served:  yet, 
where  the  motion  by  plaintiff  for  relief  was 
made  under  section  473  of  the  Code  of  Civil 
Procedure,  on  the  ground  of  inadvertence, 
surprise  and  excusable  neglect,  and  affidavits 
are  shown  to  have  been  used  upon  the  hear- 
ing which  are  not  set  forth  in  the  record 
upon  appeal  from  the  order,  all  intendments 
are  in  favor  of  the  order,  and  It  must  be  pre- 
sumed that  the  affidavits  were  sufficient  to 
justify  the  granting  of  the  motion. — Wood  v. 
Johnston,  S  Cal.  App.  &5S,  96  Pac.  508. 

§  1172.  Uaklng  and  Contents  of  BiU  of  Ex- 
eeptlcms,  Oaoe  or  Statemeat — Settlement 
In  QeneraL 
[al  When  no  motion  has  been  made  In  the 
trial  court  to  dismiss  the  proceeding  for  the 
settlement  of  the  statement,  and  it  is  still 
pending  and  not  abandoned,  the  appellate 
court,  upon  a  motion  therein  to  dismiss  the 
appeal,  is  bound  to  assume  that  the  appel- 
lant has  not  been  guilty  of  any  inexcusable 
neglect  in  that  proceeding. — Curtin  v.  Ingle, 
9  Cal.  App.  241,  98  Pac  868. 

F.    DISCRETION  OP  LOWEE  COURT. 

EXTENT  OF  DISCRETtONABT  POWKB.  )  11T6. 
POWEB  TO  BETIEW  AS  DEFENDING  ON  ABUSE 

OF  DISCRETION.  1 1180. 
AHENDHENTS  TO  PLEADINQS,  1 IISS. 

AUENDUENT     AT     OB     AFTEB     TRIAL,  I 

lies. 

QBANTIKO  LEAVE  TO  ANSWER  ON  OVBRSDL- 

ING  DEMURRER,  t  1190, 
DIBUISSAL    FOB    WANT    OP    PROSEOimOtI,  ( 

IISI. 
RITLIN08  OH  BIAS  OF  JDBQE.  }  119SU. 
OBANTINO    OB    BEFITSING    CONTlNUANOB,     1 

llfi*. 
RECEPTION  OP  EVIDENCE — ORDER  OF  PROOF, 

1  11B8. 
BZAHINATION  OF  VrTNESSES.  I  1199. 
MEW  TRIAL  OB  REREABINO,  [  ISOl. 

FOR     INSUFFIOIENOI'     OF     SVIDEHOB.  | 


DqitizedbyGoOt^le 


APPEAL  AND  EEEOE,  XV,  F,  »  1175-llM. 


WSEH    EVIDESCB    CONFLICTS,  i  1805. 

-  FOB    NEWLY    CISCOVEBED    EVIDENCE,  | 
1207. 

AUEITDMBNT   OT   STATEUEKT   FOB  NEW 

TRIAL,  1  ia07H. 

VAOATINQ    OBDEB    SETTLINO    BILL    Of 

EXCEPTIONS,  1  IS  07m. 

VACATING    OB    REFUSINQ   TO    VACATE   JODQ- 

UENT,  g  1208. 
OPESINO  OR  VACATING  DEFAULT,  |  120B. 
ALIMONY  AND  ATTORNEY'S  FEES.  I  1212. 
ALLOWANOE     OB    FEBFECTINO    OF    APPEAL, 

1 1S18. 

§  1175.    Extent  of  PlBCTtftioauT  Fower. 

[a]  The  appellate  coiiTt  caonot  lubstitute  its 
own  judgment  for  that  of  the  trial  court,  nor 
determine,  as  a  matter  of  fact,  wbetlier  the 
trial  eoDTt  had  any  doubt  ae  to  the  suffi- 
ciencj  of  tlio  appeilanC's  exculpation  from 
apparent  negligence,  nor  can  it  hold,  aa  mat- 
ter of  law,  when  reasonable  men  might  draw 
oppasing  conclnsioDB,  that  the  trial  court 
Bhoold  have  decided  the  qaestion  one  way  or 
the  other.— Utah -Nevada  Co.  v,  De  Lamar,  9 
Cal.  App.  759,  100  Pao.  884. 

§  IlBO.    Power  to  BeTlew  u  Depending  on 
Abnse  of  Blacretlon. 
[a]  The  question   whether  or  not   the  cir- 

camstanees  of  the  particular  case  are  such 
that  the  miatake  or  inadvertence  should  be 
excused  ia  ono  the  determination  of  which 
must  of  necessity  be  left  largely  to  the  die- 
eretion   of   the   trial   court   to   which   the   ap- 

flication  is  made,  and  Its  discretion  will  not 
e  interfered  with  npon  appeal,  except  where 
there  is  a  clear  abuse  of  discretion. — Lannun 
V.  Morris,  7  Cal.  App.  710,  85  Pac.  B07. 

$  118B.    Amendments  to  FleMUngs. 

[a]  Upon  the  austaiuing  of  a  demurrer  to 
the  complaint  the  court  hae  discretion  either 
to  allow  an  amended  eomplaiot  to  be  filed, 
or  to  give  judgment  forthwith  for  the  defend- 
ant, and  thia  eoart  will  not  interfere  with 
its  action  either  way,  unless  it  is  made  to 
appear  by  the  record  that  there  has  been  an 
abuse  of  discretion.— Stewart  Y.  Douglase,  148 
Cal.  511,  83  Pse.  699. 

[b]  Whether  the  court  should  allow  an 
amended  answer  to  be  filed  rests  in  its  nund 
discretion,  and  its  order  refuBing  it  can  only 
be  reversed  when  the  record  shows  an  ap- 
parent abuse  of  such  discretion. — Manha  v. 
Union  Fertilizer  Co.,  151  Cal.  681,  Bl  Pac. 

§  1188.    —  Amendment  at  or  After  TrlaL 


the  complaint  to  be  amended  to  conform  to 
the  facts  announced  by  the  judge  as  having 
been  proved,  and  where  no  abuse  of  discre. 
tiou  is  made  to  appear,  the  court's  action  will 
not  be  disturbed  upon  appeal. — Doherty  v. 
California  Navigation  etc.  Co.,  6  Cal.  App. 
131,  91  Pac.  419. 


overruled  in  part  with  ten  days'  leave  to 
amend  the  complaint,  and  one  week  there- 
after plaintiffs  notified  defendant  of  the  rul- 
ing, and  of  their  declining  to  amend,  and  one 
week  later  demanded  defendaot's  default,  the 
court  had  discretion  to  refuse  it,  and  to  grant 
to  the  defendant  further  time  to  answer,  and 
where  the  reeord  upon  appeal  shows  no  abuse 
of  discretion  or  error  in  the  ruling  of  tbe 
court,  all  preBumptionB  are  in  favor  of  the 
action,  and  it  will  not  be  disturbed  upon  ap- 

Ssal. — Matte  son  v.  Southern  Pacifis  Co.,  S 
aL  App.  318,  92  Pae.  101. 

g  1191.    Dismissal  for  Want  of  Fiosecntton. 

[a]  Under  the  facts,  the  rulina  of  the  trial 
court  dismissing  a  case  for  failure  to  serve 
summons  for  two  years,  pending  negotiation* 
for  a  settlement,  was  reversed  as  an  abuse  of 
discretion.- Ferris  v.  Wood,  144  Cal.  426,  77 
Pao.  1037. 

§  ll93y].    Bnllngs  on  Bias  of  Judge. 

[a]  When  a  change  of  a  judge  about  to  try 
a  case  is  asked  for  on  the  ground  that  he  is 
biased  and  prejudiced  against  the  defendant, 
the  judge  has  power  to  pass  upon  the  ques- 
tion of  his  own  disqualification;  and  if  no 
abuse  of  discretion  appears  in  holding  himself 
not  disqualified  on  that  ground,  his  deter* 
mination  will  not  be  interfered  with. — John- 
ston V.  Dakao,  9  CaL  App.  522,  99  Pae.  729. 

§  1194.    Granting  or  Befnslng  Oantlnuance. 

[a]  A  motion  for  the  continuance  of  th» 
trial   of   an   action  by   an   administrator   to 

recover  money  deposited  by  a  special  admin- 
istratrix in  a  commercial  bank  is  addressed 
to  the  sound  discretion  of  the  trial  court,  snd 
its  action  in  refusing  tbe  continuance  will 
not  be  disturbed  on  appeal,  where  no  abuse 
of  discretion  appears.  Held,  that  under  the 
circumstances  of  this  case,  the  court  did  not 
err  in  denying  the  motion  for  a  continuance. 
Abrook  V.  Ellis,  e  Cal.  App.  451,  92  Pac.  396. 

§  1198.    Beceptlon    of    Evidence — Order    of 
Proof. 
[a]  The  order  of  proof  is  largely  within  the 

discretion  of  tbe  trial  court,  and  its  action 
will  not  be  reviewed  if  no  abuse  of  discre- 
tion appears. — Brady  v.  Ranch  Mining  Co.,  7 
Cal.  App.  182,  94  Pae.  85. 

S  1199.    Examination  of  Witnesses. 

[a]  The  qualification  of  miners,  as  expert 
witnesses,  to  testify  to  the  conditions  render- 
ing timbering  necessary  in  a  stope  or  cham- 
ber, was  a  question  of  tact  to  be  determined 
in  the  first  instance  by  the  trial  court,  and 
its  decision  as  to  their  qualification  will  not 
be  disturbed  upon  appeal,  where  it  cannot  be 
said  that  there  was  a  clear  abuse  of  the 
court's  discretion. — Bird  v,  Utica  Gold  Min. 
Co.,  2  CaL  App.  874,  84  Pac.  256. 

[b]  The  discretion  of  the  court  in  allowing 
the  re-eiami nation  of  a  witness  after  hi* 
cross-examination  as  to  evidence  as  to  which 
he  had  before  testified  in  chief,  to  give  s 
more  full  e^lauation  as  to  bis  knowledge, 
will  not  be  interfered  with  upon  appeal,  if 
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BO  plain  sbnM  of  Its  discretion  appeart. —  Da  ' 
Witt  V.  lloriston  Palp  ft  Paper  Co.,  T  Cal. 
App.  774,  96  PaE.  397. 

fe]  Tbe  determination  of  the  qaaliflcation 
of  expert  witnesses  who  testified  to  the  value 
of  plaintiEF'i  serriees  was  matter  lar^l^  with- 
IB  the  diseretion  of  the  trial  judge,  and  will 
BOt  be  interfered  with  where  no  abase  of 
discretion  appears. — Perry  y.  J.  Noonan  Fur- 
aitnre  Co.,  S  CaL  App.  35,  95  Pac.  1128. 

§  1201.    Hew  TUal  or  Beliuilns. 

[a]  An  order  granting  a  new  trial  after 
verdiet  for  the  plaintiff  in  an  action  for  neg- 
ti^enee,  on  the  gronnd  of  inenfflelenc;  of  the 
«?idenee  to  justify  the  verdict  on  the  ques- 
tion of  negligence,  and  that  it  was  against 
law  in  that  respect,  will  be  affirmed,  where 
no  error  or  abuse  of  discretion  appears  in 
the  record. — Newton  t.  United  Electric  etc. 
Co.,  3  Cal.  App.  701,  S6  Pae.  901. 

[b]  Where  the  findinge  were  for  the  plain- 
tiSe,  and  if  a  deed  was  delivered  by  the 
owners  of  property  to  tbe  defendants,  the 
iedgment  shonld  be  in  their  favor,  such  de- 
livery, being  a  question  of  fact,  was  prima 
facie  proved  by  tbe  Behnowledgment  of  the 
deed  by  the  grantor,  its  possessiou  by  the 
granteeB  and  the  placing  it  upon  record,  with 
evidence  tending  to  show  that  the  grantor 
delivered  tbe  deed  to  defendants,  who  were 
Us  sistere,  in  his  lifetime;  and  sach  show- 
ing eoDld  only  be  overcome  by  clear  and  con- 
vincing proof  to  tbe  contrary.  Held,  that 
tbe  court  did  not  abuse  its  discretion  in 
^nting  a  new  trial  to  the  defendants  for 
msoffieiency  of  the  evideoce  to  sustain  the 
findings  for  plaintiff  and  against  the  defend- 
ants.—Central  Trust  Co.  v.  Stoddard,  *  CaL 
App.  647,  86  Pae.  806. 

S  1204.    For  Innifflclenc7  of  Evldsnco. 

[a]  Where  one  of  the  grounds  of  the  mo- 
tion is  inmffieiency  of  tbe  evidence  to  justify 
material  findings,  the  motion  on  that  gronnd 
ii  addressed  to  tbe  diseretion  of  tbe  trial 
court,  and  its  order  granting  the  new  trial 
will  not  be   disturbed  if  no  abuse  of  discre- 

reara. — Central  Tru 
pp.  047,  88  Pae.  8 

f  1205.    When  Erldence  OoBiUcts. 

[a]  Where  evidence  is  conflicting,  grant- 
ing or  refosing  a  new  trial  rests  in  tbe  dis- 
netion  of  tbe  trial  court,  and  this  court  will 
BOt  interfere,  whether  a  new  trial  be  granted  oi 
tafoied. — Simpson  t.  Paeifle  Uutnal  L.  Ins. 
Co,  47  CaL  685. 


j  1207. 


-  For    Newly    DiKorored    Evl- 


[a]  The  refosal  of  the  trial  court  to  grant 
t  motion  for  a  new  trial  upon  the  gronnd  of 
newly  discovered  evidenee  wiU  not  be  inter- 
fered with  on  appeal  when  the  evidence  sub- 
Buttsd  OB  the  motion  is  conflicting  or  the  al- 
Itged  new  evidence  was  merely  cumulative. — 
KiUoka  V.  Hanselman,  150  Cal.  073,  89  Pae. 


6539 

JoeatioB  whether  the  newly  (Useovered  evi- 
enee  could,  with  reasonable  diligence,  have 
been  discovered  and  produced  at  the  trial, 
and  the  question  whether,  if  it  bad  been 
produced,  a  different  conclusion  would  have 
been  reached,  are  addressed  to  the  sound  le- 
gal discretion  of  the  trial  court,  and  its  ac- 
tion will  not  be  disturbed  unless  it  appears 
that  the  discretion  has  been  manifestly 
abused. — Baule  v.  Drobats,  6  CaL  App.  594, 
92  Pae.  066. 

fe]  A  motion  for  a  new  trial  on  the  ground 
newly  discovered  evidence  is  addressed  to 
the  soand  diseretion  of  the  trial  court,  which 
mutt  be  presumed  to  have  been  properly  ex- 
ercised in  denying  the  same,  unless  It  ap- 
pears that  the  evidence  is  such  as  must,  if 
proved  upon  a  new  trial,  change  the  result, 
in  which  case,  if  proper  diligence  is  shown, 
the  order  must  be  reversed;  but  where  the 
evidence  is  subetantially  cumulative,  and  it 
cannot  be  held  that  the  result  would  probably 
be  different  if  the  new  evidence  were  re- 
ceived, the  discretion  of  the  court  cannot  be 
interfered  with.— Miller  t.  Scoble,  S  Cal. 
App.  344,  97  Pac.  93. 


[a]  Though  an  order  refusing  to  allow  a 
supplemental  amendment  to  the  statement  on 
motion  for  new  trial  to  add  thereto  specifi- 
cations wholly  omitted  therefrom  by  over- 
sight and  excusable  neglect,  under  section 
473   of   the   Code   of   Civil   Procedure,   Is   re- 


trial court,  and  where  the  review  upon  ap- 
peal shows  no  abase  of  discretion,  the  order 
refusing  to  grant  the  relief  will  be  affirmed. 
Freeman  T.  Brown,  6  Csl.  App.  516,  00  Pae. 


-  Vacating  Order  Settling  BlU 


its  order  settling  a  bill  of  exceptions  on 
motion  for  a  new  trial,  npon  application  of 
the  attorney  for  the  prevailing  party,  where 
the  eoort  is  satisfied  that  the  bill  as  set- 
tled does  not  present  a  full,  true  or  correct 
statement  of  the  proceedings  and  evidence; 
and  its  discretion  in  vacating  the  order  will 
not  be  interfered  with,  though  the  showing  of 
diligence  on  tbe  part  of  the  attorney  for  tbe 

Srevailing  party  is  not  sufficient,  where,  nn- 
er  tbe  eircu Distances  shown,  the  action  of 
the  court  ought  to  be  upheld  in.  tbe  interest 
of  justice. — Donnelly  v.  Tregaskia,  7  CaL  App. 
317,  SI  Pac.  383. 

§  1208.  Vacating  or  Sefnslng  to  Vacata 
Judgment. 
[a]  A  motion  to  reopen  the  ease,  made  open 
conflicting  affidavits,  is  addressed  to  tbe  dis- 
eretion of  the  trial  court,  and  its  action  there* 
on  will  not  be  interfered  with  on  appeal.— 
Kataoka  T,  Hanselman,  150  CaL  673,  8S  Pu. 
10S2. 
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1  1200.    OpMilns  or  VauUiig  D«f  anlL 

[a]  In  de termini Dg  what  ia  BQQ'a  Ttawnable 
time  within  which  to  apply  to  the  «oart  for 
relief  againat  a  default  jndgment,  a  large  dis- 
oretion  is  neeeaiarily  eonnded  to  the  trial 
eonrt,  and  the  appellate  eonrt  will  not  inter- 
fere with  the  ezerciae  of  ita  'liitrretion,  un- 
leBS  it  is  plainly  made  to  appear  tbat  each  dis- 
cretion has  been  abused,  and  this  rale  is  ap- 

Elieable  whether  the  motion  for  reliof  has 
een  erauted  or  denied. — Smith  v.  Pelton  Wa- 
ter Wheel  Co.,  151  CaL  304,  00  Pac.  034. 

[b]  The  action  of  the  superior  eourt  in  re- 
fusing an  application  of  the  partj  moving 
(or  a  new  trial  to  be  relieved  from  a  de- 
faalt  in  failing  to  serve  the  notice  of  in- 
tention to  move  for  a  new  trial  within  ten 
dajs  after  service  of  written  notice  of  the 
decision,  is  within  the  discretion  of  the  coort, 
and  will  not  be  disturbed  apon  appeal  where 
no  abuse  of  discretion  appears.— -St cen  v. 
Santa  Clarii  Valley  etc.  Co.,  4  Cal.  App.  448, 
88  Pac.  490. 

[c]  The  court  did  not  abuse  its  discretion 
in  relieving  the  appellant  from  default  upon 
settlement  of  the  statement.  Cases  should  be 
heard  upon  their  merits;  and  an  order  set- 
ting aside  a  default  should  not  be  disturbed 
unless  the  rules  of  procedure  imperatively  de- 
mand it. — Light  T.  Stevens,  8  Col.  App,  74, 
103  Pbc.  361. 

%  1212.    AUniMiT  aad  Attorney's  Fees. 

[a]  The  allowance  of  alimony  where  a  mar- 
riage is  not  shown  to  exist  is  an  abuse  of 
discretion  and  the  order  will  be  reversed. — 
Hite  V.  Hite,  124  Cal.  380,  71  Am.  St.  Bep. 
82,  57  Pae.  S27,  45  L.  B.  A.  7S3. 

S  1213.    AllowaacB  oi  Forfectlng  of  Appeal. 

[a]  The  queation  whether  the  moving  party 
has  or  has  not  exercised  due  diligence  in 
causing  a  bill  of  exceptions  to  be  engrossed, 
or  in  presenting  the  engrossed  bill  to  the 
judge  for  bis  signature,  is  to  be  determined 
by  the  judge  under  the  circumstances  of  each 
case;  and  his  determination  thereon  is  mat- 
ter of  discretion  which  wilt  be  accepted  on 
appeal  as  correct  and  conclueive,  unless  it 
is  made  to  appear  that  he  has  abused  his  dis- 
cretion.— Miller  V.  American  Central  Ins.  Co., 

2  Cal.  App.  271,  83  Pac.  28B. 

[b]  Where  a  bill  of  exceptions  on  motion  for 
a  new  trial  was  not  served  in  time,  the  trial 
court  had  power,  under  section  473  of  the 
Code  of  Civil  Procedure,  to  relieve  the  mov- 
ing party  from  bis  default,  upon  a  sufficient 
showing  of  mist  alee,  inadvertence  or  excas- 
able  neglect;  and  where  the  affidavit  of 
the  counsel  for  the  moving  party  showed 
that  he  believed  and  hsd  cause  to  believe, 
that  his  managing  clerk  had  in  dne  time 
obtained  an  order  extending  time  to  serve 
the  bill  for  thirty  days,  and  that  immediately 
upon  discovering  the  contrary  he  applied  for 
relief  under  that  section,  and  the  order  of 
the  court  relieving  him  of  the  default  gave 
him  only  the  thirty  days  which  the  court 
might  have  originally  granted,  such  order 
will  be  presumed  upon  appeal  to  have  been 
properly  granted,  and  no  abuse  of  discretion 


appearing,  will  not  be  Interfered  with  by 
this  court. — Saner  v.  Eagle  Brewing  Co.,  3 
Cal.  App.  127,  84  Pae.  425. 

[c1  The  discretion  of  the  trial  eonrt  eannot 
be  neld  to  have  been  abused  in  refusing  to 
set  aside  the  default  for  failing  to  prepare 
the  statement  within  the  extreme  limit  of 
time  which  eoald  be  and  was  allowed  by  law 
and  by  the  conrt'a  order  extending  time, 
merely  becauae  of  chronic  defect  of  seven 
years'  standing  in  the  eyesight  of  the  attor- 
ney piopoeing  to  prepare  the  statement,  espe- 
cially when  it  appears  that  he  had  four  able 
associates  of  the  same  bar,  and  tbere  was  no 
showing  of  their  unwillingness  to  relieve  him, 
owing  to  his  physical  condition. — Utah-Nevada 
Co,  V.  Db  Lamar,  9  Cal.  App.  75B,  100  Pac. 
S84. 

[d]  The  rule  that  the  trial  eonrt,  in  cases 
of  doubt,  should  exercise  its  discretion  in 
favor  of  the  granting  of  an  application  for 
relief  from  default,  in  failing  to  serve  a 
proposed  statement  on  appeal  within  the 
time  limited  therefor,  is  a  rule  merely  for 
the  guidance  of  the  trial  eourt,  and  has  no 
application  to  guide  the  reviewing  court  upon 
appeal  from  an  order  refusing  to  grant  such 
relief,  upon  which  the  sole  question  to  be 
considered  is  whether  the  trial  court  abused 
its  discretion  in  making  the  order  appealed 
from. — Utah-Nevada  Co.  v.  De  Lamar,  9  Cal. 
App.  759,  100  Pac.  884. 


QUESTIONB    INVOLYINO    I88DE8    OP    FACT,  f 

131S. 
NDMBEB   OF  WITNESSES,  |  121T. 
OBEDIBILITT  OF  WITNESBEa.  (1218- 
PHOBATIVE  FOBOE  OP  EVIDENCE.  (  13l». 
VBEDICT8— CONCLDSIVENESS      IN      OEMERAL. 

t  1223, 

EFFECT  IK  EQUITABLE  ACTIONS,  1 1324. 

SOFFICIEKOT    OP   EVIDENCE.  1 1225. 

ON  CONFLICTING  EVIDENCE,  t  1226. 

AGAINST   WEIGHT   OF    EVIDENCE,  )  1227. 

riHDINGa       OP       OOOKT — 00NOLD8IVENE3S,  | 

1282. 

BUFFICIENOr  OF  EVIDENCE  IN  SDPPOBT, 

1 12S4. 

ON  COMFLIOTINO   EVIDENCE,  1 123S. 

AGAIN8T   WEIGHT   OF    EVIDENCE,  |  UST. 

ORDER   GRANTING   NEW   TRIAL.  1  1241. 
MOTION  TO  CHANGE  VENUE,  |  124G. 

§  1216.    Qaestions  Invcdvlifg  Issdm  «f  Fact. 

[a]  In  answer  to  a  petition  filed  by  Frank 
B.  Ogden,  now  a  judge  of  the  saperior  eourt 
of  Alameda  county,  for  a  review  and  modi- 
fication of  certain  statements  contained  in 
the  opinion  of  this  court  in  the  case  of  Pekin 
Uining  and  Milling  Company  r.  James  Ken- 
nedy, 81  Cal.  357,  22  Pac.  67Q,  it  is  held  that 
the  statements  in  that  opinion  were  based, 
of  course,  exclusively  upon  the  findings  made 
by  the  trial  court,  and  were  in  no  sense  the 
result  of  an  examination  by  this  court,  nor 
could  they  in  any  sense  be  construed  as  ex- 
pressing the  views  of  this  court  upon  the 
matter;  and  that  it  is  manifest  that  the  ex- 
oneration of  Jud^e  Ogden  upon  the  showing 
made   in  his  petition  is  tuU  and  complete. 
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TU*  court  ftlso,  from  personal  knowledge  of 
Jndge  Ogden,  joins  in  the  ezpreMion  of  eon- 
fldence  embodied  in  the  flodings  of  ths  jadgei 
of  the  tnperioT  eonrt  of  Aifim»la  eonntj;  bvt, 
fram  tbe  eharaeter  and  limit!  of  the  JDria- 
diction  of  this  court,  it  is  impoMible  for  it 
t«  attempt  to  amend  or  eorreet  the  flndioga 
of  tbe  trial  eonrt,  and  ao,  impoBsible  for  it 
to  afford  the  apeeifie  relief  prajed  for.  The 
Mart  orderi  the  pablication  of  its  views  in 
tliis  matter,  stating  that  it  should  suffice  for 
the  complete  exoneration  of  the  petitioner. — 
ICatter  of  Ogden,  1S3  Cal.  347,  fiS  Pae.  161. 

S  1217. 


tela,  that  when  the  evidence  adduced  upon 
the  trial  was  conflict ing  upon  the  quea* 
tioB  aa  to  the  existence  of  a  time  limit,  and 
tba  evidence  for  the  plaintifF  is  snfflcient 
to  sapport  ths  verdict  for  the  plaintiff  that 
there  waa  no  time  limit,  it  is  immaterial  that 
a  preponderance  in  number  of  witnesses  for 
defendant  testified  to  the  contrary.  The 
credibility  of  the  witnesses  was  to  be  deter- 
mined b;  the  jury,  which  was  not  reqaired 
to  find  according  to  the  number  of  witnesses, 
and  its  verdict  is  conclusive  upon  appeal. — 
Henderson  t.  Peiiott,  S  CaL  App.  4S2,  S9 
Fac  543. 


S  121S.     Cli«<UMllt7  Of  WltUMsea. 

[a]  The  credibility  of  witoeaaes  and  the 
weight  of  evidence  are  matters  exclusively  for 
the  trial  court  to  pass  on,  and  where  there 
ia  a  sabstantial  conflict  in  the  evidence  the 
rule  is  absolute  that  a  finding  evolved  from 
it  by  the  trial  court  will  not  be  disturbed 
on  appeal.— Boney  v.  Bejnolds,  152  Cal.  323, 
9Z  Fae.  S47. 

[b]  It  is  the  peculiar  proviuce  of  the  trial 
judge  to  determine  the  credibility  of  the  wit- 
nesses, 'Which  cannot  be  invaded  upon  appeal, 
onJesB  the  testimony  for  the  prevailiog  party 
is  so  improbable  that  the  appellate  court 
must  reject  it  aa  not  entitled  to  belief, — 
Miller  v.  Scoble,  8  CaL  App.  844,  B7  Fac 
S3. 

§  1219.    ProbattTB  Force  of  Evidence, 

[a]  Upon  appeal  by  the  owner  from  a  judg- 
ment in  favor  of  the  contractor,  if  the  record 
does  not  contain  any  copy  of  the  plans  and 
specifications,  but  contains  evidence  showiog 
prima  facie,  in  connection  with  the  contract 
alleged  and  not  denied,  that  plaintiffs  sub- 
stantially complied  with  the  contract,  an  ob- 
jection that  certain  specifications  were  not 
complied  with  cannot  be  considered. — Camp 
V.  Behlow,  i  Cal.  App.  699,  S4  Fac.  251. 

[b]  Held,  that  all  the  findings  for  plaintiff 
are  within  the  pleadings,  and  are  supported 
by  sufficient  evidence.  The  weight  of  the 
evidence  will  not  be  considered  where  there 
is  a  aabstanttal  conflict  therein. — Donegan  v, 
Honaton,  0  Col.  App.  626,  90  Pac.  1073. 

S  1223.  Verdicts — OonclnslTanaaa  In  Oenersl. 
[a]  While  the  jury  should  conform  to  the 
instraetions  of  the  court  upon  matters  of 
law,  if  it  appear  to  the  appellate  tribonal  that 


eight 


an  Inatmction  was  erroneous.  It  will  not  dis- 
regard a  verdict  eontrary  to  such  erroneous 
instruction.— O'Neill  v.  Thomas  Day  Co.,  153 
Cal.  357,  92  Pae.  856. 

[b]  A  verdict  for  the  plaintiff  is  an  action 
to  recover  damages  for  personal  injuries  rs- 
salting  from  the  negligence  of  the  defendant 
will  not  be  interfered  with  on  appeal  on  the 
ground  that  it  waa  excessive,  unless  it  ap- 
pears to  be  *o  excessive  that  the  award  can 
oe  suatained  on  no  other  theory  than  that  It 
was  the  result  of  paaaion  or  prejudice  on  the 
part  of  the  jury.  In  this  case  a  verdict  for 
seven  thousand  five  hundred  dollara  caunot  be 
held  excessive. — Bonnean  v.  North  Shore  B.  B. 
Co.,  IS2  Cal.  406,  125  Am.  St.  Bep.  68,  9S 
Fac.  106. 

[c]  Wbere  the  agreed  proof  is  such  as  to 
warrant  the  jury  in  determininff  generally 
the  damaffc  to  the  extent  found  ny  them  in 
their  verdict,  it  is  not  incumbent  upon  the 
appellate  court  to  enter  upon  a  calculation 
as  to  the  elements  of  damages,  and  what  may 
or   may   not    have    been    considered,   or  the 

'  ' '  or  effect  which  was  given  to  any  par- 
testimony  SB  to  items  of  damage,  nor 
mine  the  items  to  determine  whether 
the  jury  considered  some  small  item,  where 
the  testimony  was  verv  slight. — Snyder  t. 
Began,  5  Cal.  App.  64,  8S  Pac.  6S2. 

[d]  Where  both  grounds  stated  in  section 
662  of  the  Code  of  Civil  Procedure,  namely, 
such  a  plain  disregard  of  the  jury  of  the  in- 
stroctions  of  the  court,  and  suen  plain  dis- 
regard of  the  evidence  in  the  case,  as  to 
satisfy  the  court  that  the  verdict  was  ren- 
dered pnder  a  misapprehension  of  such  in- 
structions, or  under  the  Influence  of  passion 
or  prejudice,  were  relied  upon  by  the  court. 
Its  order  may  be  sustained  on  appeal  if  sus- 
tainable on  either  ground.  Eeld,  that  the 
order  is  sustainable  on  the  ground  of  such  a 
palpable  disregard  of  the  evidence  as  to  show 
prejudice  on  the  part  of  the  jury. — Occi- 
dental Beal  Estate  Co.  v.  Gantner  Is  Mat- 
tern,  7  CaL  App.  727,  05  Pae.  1042. 

§  1224.    Effect  In  EqnlUble  Actlona. 

[a]  Where  the  verdict  of  the  jury  is  for  the 
plaiotiff  and  a  new  trial  Is  refused  this  court 
cannot  reconsider  conflicting  evidence  to  de- 
termine the  correetneaa  of  the  deciaion.  The 
evidence  and  inferences  in  favor  of  the  ver- 
dict muat  be  considered  aa  true,  and  of  two 
conflicting  inferences  the  one  in  favor  of 
the  verdict  muat  be  taken.  The  court  will 
not  review  conflicting  evidence. — Beeve  v. 
Coluaa  Qas  ft  Electric  Co.,  152  Cal.  Ofi,  92 
Pae.  SS. 

§  122S.    SnAclsncy  of  Evidence. 

[a]  Where  the  case  waa  tried  by  jury  the 
appellate  court  will  eonflne  ita  examination 
of  the  evidence  to  the  points  raised  by  tbe 
apeciflcationa  of  insufficiency  of  the  evidence 
to  support  the  verdict;  and  if  there  was  some 
evidence  tending  to  snpport  the  conclusion 
reached  by  the  jury,  the  verdict  and  judg- 
ment roust  bn  sustained,  if  no  error  of  law 
appears. — Nisbkian  t.  Cbiaholm,  2  CaL  App. 
497,  S4  Pac  812. 
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[b]  la  an  Bctitin  for  the  pries  of  goodi 
eged  to  hBT«  been  sold  defendantB  under 
%  written  eontraet,  the  execntion  of  wbich 
wu  denied  b^  tbe  snaver,  which  alleged  ft 
consignment  of  the  goods  by  plaintiffa  to 
defeodanta  npoo  eommiuion,  where  the  evi- 
dence WB8  eonftictUig,  it  waa  the  dntr  of  the 
jarj  to  paaa  upon  ail  qnestiona  of  fact  and 
determine  the  natare  of  the  actual  agreement; 
and  ita  verdict  for  the  defendant  will  not 
be  disturbed  upon  appeal. — Dennie  t.  Clark, 
8  Cal.  App.  760,  87  Pac.  59. 

[e]  The  evideDCe  mnat  be  to  plainlj  and 
palpably  insufficient  to  support  the  verdict 
that  it  can  be  aaid  that  aaeh  ia  the  eaae,  aa 
matter  of  law,  before  this  court  ia  justified 
in  setting  aside  a  verdict  npon  the  evidence 
or  disturbing  the  findiun  of  the  trial  eoart. 
A  verdict  finding  the  facts  in  a  partienlar 
way  foreclosea  any  inquirer  as  to  the  credi- 
bility or  diacredit  of  witneuea  by  croas-ei- 
amination.— Hale  Bros.  v.  Uilliken,  6  Cal. 
App.  341,  eo  Pac.  365. 
[d]  The  jurors  are  the  exclusive  judgea  of 
the  evidence  and  of  the  credibility  of  the  wit- 
nesses, and  tbey  have  the  right  to  give 
credit  to  the  testimony  aapporting  their  ver- 
dict, and  to  draw  all  reasonable  inferences 
from  it,  and  from  the  facts  proved,  and  their 
verdict  for  the  plaintiff  supported  by  suffi- 
cient evidence  and  inferences  of  fact  cannot 


S  1226.    —  On  Oenlllctliig  Evldanca. 

[a]  Verdict  on  conflicting  evidence  will  not 
be  disturbed. — Tilden  v.  Saucelito  Land  Co., 
ei  Cal.  610. 

[b]  Where  the  evidenee  Is  eonflieting  as  to 
wuetber  there  was  a  mutual  mistake  in  be- 
lieving that  the  assignment  to  the  plaintiff 
aa  consideration  for  the  note  sued  on,  of  an 
interest  in  the  concessions  had  been  recog- 
niied  by  the  Mexican  government,  and  en- 
tered of  record  in  its  arcbives,  and  there  was 
substantial  evidence  to  support  a  finding  that 
all  parties  fully  understood  that  there  had 
been  no  formal  consent  to,  or  record  of,  such 
asBtgnment,  the  verdict  being  for  the  plain- 
tiff, the  evidence  in  lupport  of  it  ia  conclu- 
sive npon  this  court. — McQue  v.  Bommel,  148 
Cal.  S39,  83  Pae.  1000. 

[el  Where  the  court  found,  upon  confiicting 
evidence,  that  the  plaintifFs  had  resumed  work 
before  the  adverse  location,  its  determina- 
tion is  conclusive  upon  this  appeal. — Enter* 
eon  V.  Yosemite  Gold  Min.  etc.  Co.,  140  CaL 
50,  85  Pac  122. 

[d]  It  ia  the  province  of  the  trial  court  to 
grant  a  new  trial  when  the  verdict  is  against 
the  preponderance  of  the  evidence;  but  it 
is  the  dnty  of  the  appellate  court  to  sustain 
the  verdict  where  there  is  a  substantial  con- 
flict of  the  evidence,  no  matter  how  much  it 
may  preponderate  upon  the  other  side. — Fow- 
dan  V.  Pacific  Coast  Steamship  Co.,  149  Cal. 
151,  86  Pac.  178. 

[fj  The  appellate  court,  in  considering  the 


ciencv  of  the  evidence  to   sustain  a 
diet,  will  indulge  every  intendment  in 


sup- 


port of  the  verdict  assuming  the  truth  of 
evidence  tending  to  support  it. — Ah  Gett  v. 
Carr,  3  Cal.  App.  47,  84  Pac.  458. 

[g]  In  determining  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  for  plaintiff, 
wbeA  the  evidence  is  conflicting,  the  court 
will  consider  the  evidenee  that  is  most  favor- 
able to  the  plaintiffs. — Johnson  v.  Center,  4 
Cal.  App.  616,  88  Pac.  727. 

[h]  The  jury  are  the  exclusive  jadgea  of 
the  weight  of  the  evidence,  and  their  ver- 
dict upon  conflicting  evidenee  cannot  be  dis- 
turbed.— Lanigan  v.  Neely,  4  Cal.  App.  7S0, 
89  Pae.  411. 

[i]  In  an  action  to  recover  damages  for 
breach  of  contract  in  failing  to  deliver  steel 
for  plaintiffs  building,  aa  agreed,  where  there 
ia  sufficient  evidence  to  show  that  the  con- 
tract was  broken  in  failing  to  deliver  the 
steel  in  the  condition  and  within  the  time 
required,  and  the  evidence  was  confiicting  as 
to  tbe  damages  arising  from  the  breach,  and 
the  verdict  for  the  plaintiff  waa  suCBciently 
•opported  by  the  plaintiffa  witnesses,  the 
verdict  cannot  be  disturbed  upon  appeal. — 
Hale  Broa  v.  Milliken,  6  CaL  App.  344,  00 
Pae.  36S. 

[j]  It  was  the  province  of  the  jury  to  pua 
upon  all  questions  of  conflicting  evidence  or 
inconsistent  statements,  or  the  credibility  of 
witnesses,  and  its  verdict  cannot  be  dis- 
turbed for  insufficiency  of  the  evidence  when 
there  ia  any  evidence  to  support  it. — Zipper- 
len  V.  Southern  Pacifle  Co.,  7  Cal.  App.  206, 
93  Pae.  1040. 

[k]  In  an  action  to  quiet  title  to  mining 
claims  relocated  by  the  defendant  for  al- 
leged failure  of  plaintiffs  to  do  the  requisite 
annual  work  for  tbe  preceding  year,  findings 
by  tbe  court  upon  conflicting  evidenee  for 
the  plaintiffs  that  the  full  amount  of  work 
was  done  by  them  for  that  year  cannot  be 
disturbed  upon  appeal. — Miller  v.  Seoble,  8 
CaL  App.  344,  97  Pac.  93. 

[1]  TJpou  appeal  from  a  judgment  for  de- 
fendanta  in  an  action  to  enforce  a  trust  in 
mining  claims,  under  an  alleged  agreement 
with  the  discoverer,  who  pointed  out  the  lo- 
cation, when  the  record  shows  BubBtantially 
conflicting  evidence  as  to  whether  the  plain- 
tiff pointed  out  any  other  discovered  mine 
than  one  aitnated  on  patented  land,  and  as 
to  whether  defendants'  locations  were  made 
elsewhere,  and  were  not  pointed  out  by  plain- 
tiff, the  findings  for  the  defendants  will  not 
be  disturbed.— Stewart  v.  Douglass,  0  Cal. 
App.  713, 100  Pac.  711. 

S  1227. Against  Weight  at  Evidence. 

[a]  Is  an  action  for  an  accounting  of  an 
alleged  mining  partnership,  and  to  recover 
damages  for  alleged  frsudnlent  representa- 
tions concerning  a  certain  quicksilver  mine, 
where  the  evidence  was  conflicting,  and  the 
court  found  npon  sufficient  evidence  that 
there  was  no  partnership,  and  that  defend- 
ant bought  the  mine  and  received  a  deed  from 
plaintiff  more  than  three  years  before  the 
commencement  of  the  action,  and  had  since 
been  the  owner  thereof,  thia  court  will  not  . 
disturb  the  findings,  and  all  tbe  material  ia- 
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S  1232,    Finding!  of  Oonrt — OonclnalTRiMS. 

[a]  Where  the  eTidence  ia  not  before  the 
■ppellate  eonit  the  flndings  of  fact  are  con- 
(lusive  U  to  the  matters  therein  stated. — ■ 
Loftns  T.  Fischer,  106  Cal.  616  39  Pae.  1064; 
People  V.  SaQtalito,  106  Cal.  621,  10  Pae.  11. 

[b]  "Upon  an  appeal  (lom  the  judgment  opon 
tbe  jodgment-roll  alone,  the  laoguage  of  flnd- 
iags  is  to  be  given  the  broadest  possible 
meaning,  whenever  it  is  necessary  to  do  so 
in  order  to  support  the  judgmeot;  aod  the 
flading  that  the  defendant  who  bad  appeared 
had  not  paid  for  the  serviees  is  equivolent 
to  a  finding  that  the  same  had  not  been  paid, 
either  hj  himself  in  person  or  b^  his  co- 
obligors.— Bell  V.  Adams,  160  CaL  772,  BO 
Pae.  118. 

[e]  Findings  of  probative  facts  can  be  used 
to  overcome  an  express  finding  of  the  alti- 
mato  fact  onlj  where  the  probative  facts 
found  are  inconsistent  witti  the  nltimate  fact 
found,  or  where  it  appears  that  the  trial  court 
made  the  alleged  finding  of  nltimate  fact 
aifflplj  as  a  conclosion  from  the  particular 
facts  fonnd, — Corea  v.  Higuera,  153  Cal.  4S1, 
95  Pae.  882,  17  L.  E.  A.,  N.  8.,  1018. 


J  J]  In  an  action  to  recover  damages  for 
leged  fraud  by  the  president  of  a  corpora- 
tion in  selling  his  stock  to  tbe  plaintiff,  hj 
misrepresenting  a  dividend  of  six  per  cent 
upon  its  stock  during  the  previous  six  months, 
where  the  court  found  that  such  representa- 
tion was  true,  and  found  upon  all  of  the 
issues  in  favor  of  the  defendant,  upon  evi- 
dence sufficient  to  support  the  findings,  not- 
withstanding a  conflict  therein,  an  order 
denjing  a  new  trial  moved  for  on  account 
of  the  insnfficiencj  of  the  evidence  to  sustain 
the  findings  must  be  affirmed,  especially  where 
appellant  does  not  point  ont  wherein  anv 
speeifie  finding  is  not  supported. — Nash  t. 
Bosesteel,  7  Cal.  App.  G04,  94  Pae.  850. 

[k]  Whero  the  answer  set  np  an  indebted- 
ness of  plaintiff  to  the  defendant  for  stock 
subscribed  therein,  in  a  sum  greatly  exceed- 
ing the  indebtedness  claimed  in  thp  com- 
plaint, but  asked  for  no  affirmati^o  relief,  a 
general  finding  that  all  allegations  in  the 
answer,  with  other  ezceptionn  not  referring 
to  the  couuterelaim,  though  not  to  be  com- 
mended, must  be  deemed  aofflcient. — Grave  v. 
Echo  Oil  Co.,  8  Cal.  App.  275,  96  Pae.  904. 


therein  that  the  plaintiff  is  not  the  owner 
of  tbe  pipe-line  will  be  construed  as  a  dec- 
laration that  he  had  not  received  any  legal 
title  thereto  by  conveyance,  and  the  finding 
as  to  the  prescriptive  right  will  be  given 
fnll  effect  as  a  finding  of  title  acquired  in 
that  manner. — Collins  v.  Gray,  154  Cal.  131, 
57  Pae.  142. 

[f]  The  findings  are  to  be  eonstmed  so  as 
to  sustain  and  not  to  defeat  the  judgment, 
and  in  support  thereof  are  to  be  liberally 
eonstmed,  and  any  ambiguity  is  to  be  re- 
solved in  favor  of  the  judgment. — Leist  v. 
Dierssen,  4  Cal.  App.  634,  S8  Pae.  S12. 

[g]  Findings  of  the  trial  court  are  to  re- 
ceive such  coostmetion  as  will  uphold  rather 
than  defeat  the  judgment,  and  if  there  ia 
any  evidence  to  support  the  findings  thus 
eonstmed,  the  judgment  is  sust^ned. — Pacific 
Lumber  Co.  t.  wUson,  0  CaL  App.  561,  B2 
Pae.  654. 

[h]  Although  weaknesses,  inconsistencies  and 
eonfiicts  in  the  evidence  claimed  by  appel- 
lant are  apparent,  yet  where  there  is  some 
evidence,  which  the  trial  court  bad  accepted 
and  acted  upon,  in  support  of  its  findings  for 
the  wife  af^inst  plaintiff's  claim  of  speeifie 
performance  against  her,  snd  the  conclusion 
of  law  from  the  findings  is  correct,  the  find- 
ings and  judgment  cannot  be  disturbed  upon 
appeal. — Lindley  t.  Blumberg,  7  CaL  App. 
140,  93  Pao.  894. 

[i]  Where  a  disputed  sum  is  comparatively 
trifling,  the  maxim  "De  minimis  lex  non 
curat"  may  be  applied,  though  the  evidence 
in  support  of  it  may  seem  unsatisfactory  to 
us;  yet  it  is  held  that  it  cannot  be  said  that 
the  evidence  is  insufficient  to  support  a  flnd- 


the  defendant  cannot  be  considered,  but  the   ' 
single  inquiry  is.  Does  the  record  contain  any 
evidence  tending  to  support  the  findings! — 
Daviei  V.  Aneelo,  8  Cal.  App.  305,  96  Pae. 
909. 

[m]  In  an  action  for  lumber  told  and  upon 
an  account  stated,  where  issues  were  joined 
upon  all  the  allegations  of  the  complaint, 
and  the  findings  were  in  favor  of  the  de- 
fendant npon  all  of  the  issues,  and  the  evi- 
dence waa  conflicting  as  to  whether  tbe  lum- 
ber was  sold  ta  a  contractor  under  a  bid  for 
the  erection  of  schoolhonses,  and  as  to  whether 
defendant  agreed  to  become  responsible  and 
pay  therefor,  and  the  court  accepted  as  true 
the  statements  of  defendant's  witnesses  that 
no  such  agreement  was  made  or  responsi- 
bility assumed  by  the  corporation  defend- 
ant, the  findings  by  the  court  are  conclusive, 
and  will  not  be  disturbed  upon  appeal. — 
Stimson  Mill  Co.  v.  Hughes  Ufg.  Co.,  8  Cal. 
App.  559,  BT  Pae.  322. 

[n]  The  finding  of  the  court  as  to  tbe  rea- 
sonable value  of  the  services  of  tbe  secre- 
tary and  manager  must  be  deemed  conclu- 
sive npon  appeal  from  an  order  denying  him 
a  new  trial,  and  where  no  error  appears,  the 
order  must  be  affirmed. — Bank  of  Mendocino 
V.  Brown,  8  Cal.  App.  566,  97  Pae.  S33. 

[o]  In  an  action  by  vendors  to  foreclose  a 
contract  for  the  purchase  and  sale  of  land 
for  nonpayment  of  purchase  money,  where 
the  findings  were  for  the  plaintiffs  upon  all 
of  the  issues  raised  by  the  defendant*,  and 
no  evidence  is  brought  up  upon  appea',  the 
findings  as  made  are  conelusive  of  the  rights 
of  the  parlies. — Vance  Bedwood  Lnmbtr  Co. 
T.  Durphy.  8  Cal.  App.  664,  87  Pae.  703. 
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[p]  WJiere  tbe  evidence  and  eirenmitaiiMi 
are  eiich  that  different  eoneluiioni  migli:  well 
be  drawn  bj-  different  mindi,  what  the  ac-tual 
facta  were  waa  matter  to  be  determioed  by 
tbe  trial  eonrt;  and  thia  court  cannot  inter- 
fere with  itf  determination. — Honghtoii  Co. 
V.  Eennedy,  8  CaL  App.  777,  fi7  Fac.  'JOS. 

[q]  Upon  ttn  appeal  taken  hj  tbe  defendant 
from  a  judgment  in  favor  of  the  pinintiif 
upon  the  judgment-roll,  it  appearing  that  tbe 
complaint  and  finding!  support  the  jndgment, 
the  findingt  are  conelnaivo  as  to  the  terms 
of  agreement  respecting  the  service*  set  forth 
in  the  complaint,  and  tbe  eontrar7  terms  of 
agreement  relative  thereto  Ret  up  in  the  an- 
swer.—Keegin  V.  Joyce,  B  CaL  App.  207,  OS 
Pae.  3Se. 

fr]  A  finding  as  to  an  express  contract 
wnereby  tbe  defendant  agreed  to  bold  and 
warehouse  tbe  goods  tor  and  on  bobnlf  of 
tbe  plaintiff  and  deliver  tbem  tf  jilaintifT* 
order,  wbieb  is  tustaiced  by  the  eviiicnce,  is 
concludvfl  upon  appeal  that  there  wm  such 
express  contract. — Bbedondy  v.  Bpreckets 
Brotbera  etc.  Co.,  S  Cal.  App.  898,  09  Pae. 


i  1234.    Suadency  of  ETldenc*  In  Hnp- 

pert 

[a]  Tbe  correctness  of  tbe  findings  of  fact 
's  to  be  determined  upon  a  u-d  si  deration  of 
Ihe  entire  evidence  in  the  <ai<9,  togethtr  with 
■ueb  inferences  of  fact  n>  tbo  trial  court 
might  properly  draw  from  tbem,  and  is  not 
in  any  way  impeached  bf  the  fact  that  at 
some  Btage  in  tbe  course  of  the  trial  the 
conrt  may  have  given  or  expressed  a  contrary 
opinion. — Bose  v.  Doe,  4  Cal.  App.  680,  89 
Pae.  135. 

[b]  In  an  action  by  a  mother  to  enforce 
a  tmat  in  real  property  conveyed  by  her  to 
a  son  and  to  compel  a  reconveyance,  where 
the  court  found  npon  tbe  issues  that  the 
deed  was  delivered  by  her  to  him  in  coa- 
tideration  of  love  and  affectlbn,  and  for  the 
better  support  of  the  ^antor  as  recited  there- 
in, that  it  was  not  delivered  in  expectation  of 
death  with  the  understanding  that  it  should 
take  effect  only  in  ease  she  did  not  recover 
from  serions  ilfnees,  and  that  it  was  not  pro- 
cured by  any  fraudulent  promise  of  tbe  gran- 
tee made  without  intention  of  performing 
it,  where  there  is  any  substantial  evidence  to 
support  tbe  findings,  they  cannot  be  disturbed 
ui«>n  appeal. — Becker  v.  Scbwerdtle,  6  Cal. 
App.  46B,  92  Pae.  39S. 

[g]  It  was  within  tbe  province  of  tbe  trial 
court  to  determine  all  questions  nf  fact,  and 
the  truth  or  falsity  of  the  teitimony,  and 
whether  the  evidence  wbh  sufficient  to  make 
a  satisfactory  showing  that  the  agreement 
wai  definite,  certain  and  just;  and  this  court 
cannot  interfere  witb  its  findings  where  it 
cannot  be  said,  as  matter  of  law,  from  tbe 
evidence  in  the  record,  that  tbe  contrary  is 
true.— Barry  v.  Beamer,  8  CaL  App.  200,  M 
Pae.  373. 

[d]  Where  the  eonrt  found  apon  sufficient 
evidene*  that  there  was  good  reaaoo  for  ex- 
cepting the  publishing  of  the  delinquent  list 
from  tbe  general  rates  fixed  for  tke  other 


county  advertising,  and  that  the  d!ilinctio& 
made  was  not  arbitrary  or  unnatural,  ita 
finding  cannot  be  disturbed,  and  tbe  judg- 
ment and  order  based  thereupon  wiU  be  af- 
firmed.—Dodge  V.  Kings  County,  151)  Cal.  96, 
SS  Pae.  £66. 

[e]  Though  it  is  the  province  of  the  trial 
court  to  determine  issues  of  faet,  nheo  there 
is  evidence  to  support  its  finding.s,  and  the 
roles  applicable  to  the  failure  to  produce 
evidence  are  primarily  for  ita  guidance  in 
weighing  the  evidence,  yet,  when  the  ap- 
pellate court  must  determine  whether  a  find- 
ing of  the  trial  court  is  without  substantial 
affirmative  evidence  to  support  it,  it  may  on 
reading  the  evidence  with  a  view  t 


I  1236.    On  Conflicting  Evidence. 

Sa]  Where  evidenoe  is  eonfilcting,  a  finding 
tbe  trial  court  has  the  force  of  a  ver- 
dict and  will  not  be  disturbed  on  ap- 
peal.—Eoppe  V.  Bobb,  1  Cal.  373;  Davis  v. 
Smith,  2  Cal.  470;  Jouea  v.  Bryan,  S5  Cal. 
478;  Trobock  T.  Caro,  60  CaL  304;  White  v. 
Beer,  105  Cal.  9,  38  Pae  513. 

[b]  Where  there  is  some  evidence  tending 
to  prove  an  issue,  the  appellate  court  wi.'l  n^it 
disturb  the  finding  of  tbe  trial  conrt  ob  tuat 
issue,  though,  if  sitting  as  a  trial  court,  tbey 
might  have  found  otherwise. — Barry  v.  Cough- 
lin,  90  Cal.  220,  27  Pae.  1B7. 

[c]  Where  the  will  of  the  decedent  made  hia 
sister  by  name,  if  living  at  his  death,  residu- 
aij  devisee,  and  otherwise  made  other  dis- 
position of  the  residue,  and  tbe  court  in  mak- 
ing distribution  under  the  will  found  upon 
conflicting  evidence  that  a  person  claiming  tO' 
be  his  living  sister  was  not  his  sister,  tb» 
finding  against  her  will  not  be  distnrbed  npon 
her  appeal.— EsUte  of  Walker,  148  Cal.  162, 

82  Pae.  770. 

[d]  In  an  action  for  alleged  breach  of  con- 
tract to  buy  oranges  In  one  grove,  where  the 
defense  was  that  under  tbe  contract  all  of 
the  oranges  In  three  groves  were  purchased 
at  different  prices,  and  that  plaintiff,  by  sell- 
ing  the  oranges  in  two  of  tbe  groves  to  other 
persons,  broke  the  contract  on  his  part,  and 
that  defendant  promptly  rescinded  the  con- 
tract for  partial  failure  of  consideration, 
findings  of  tbe  issues  in  favor  of  the  defend- 
ant, if  supported  by  sufficient  evidence,  wilt 
be  sustained  upon  appeal,  notwithstanding 
eonflicting  evidence  to  the  contrary,  and  are 
sufficient  to  enpport  a  judgment  for  tbe  de- 
fendant.— Sterling  »,   Gregory,   1*9   Cal.   117^ 

83  Pae.  305. 

[e]  A  flnding  against  the  great  weight  and 
preponderance  of  the  evidence  can  be  main- 
tained on  the  doctrine  of  "conflict"  only  where- 
the  alleged  conflict  rests  upon  evidence,  cither 
direct  or  circumstantial,  which  so  materially 
contradicts  tbe  testimony  on  the  other  side 
or  is  so  radically  inconsistent  witb  it  as  to- 
leave  room  in  a  fair  and  reasonable  mind  to 
find  the  fact  either  way. — ^Houghton  v.  Loma. 
Priata  Lomber  Co.,  1C2  CaL  674,  03  Pm.  877. 
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[f]  Held,  that  there  is  BnfBeient  evidence  to 
■Dpport  the  flndings  based  upon  tbe  averments 
of  the  uiBwer;  and  that  flndicgB  must  be  sus- 
tained, where  the  evidence  in  relation  tbere- 
to  ia  substantially  conflicting. — Estate  ot 
Wickersham,  153  Cal.  603,  96  Pac.  311. 

[g]  A  4nding  based  upon  conflictini;  evi- 
dence is  conclusive  upon  the  appeJlate  court. 


[b]  In  an  action  against  an  agent  to  r*- 
cover  an  extra  eommission,  obtained  bj  his 
false  representations,  where  the  evidence  as 
to  the  existence  of  the  relation  of  principal 
and  agent  between  the  parties  is  conflicting, 
a  finding  that  the  agency  existed  will  not  be 
dlstnrbed. — Laurence  v.  Kilgore,  154  Cal.  310, 
97  Pac.  760. 

[i]  When  the  court  wa«  jnstided  in  conclud- 
ing from  tbe  evidence,  as  a  fact,  that  the 
money  d«posited  did  not  pass  to  the  wife, 
but  became  a  part  of  the  husband's  estate, 
its  determination  most  stand  upon  appeal, 
although  there  was  evidence  from  which  a 
contiarj'  conclasion  might  have  been  justi- 
fied.—Estate  of  Hall,  154  Cal.  527,  9S  Pae. 
269. 

[j]  In  an  action  involving  the  legality  of 
a  location  of  a  placer  mining  claim,  findings 
that  the  locator  had  made  a  discovery  thereon 
of  a  valuable  deposit  of  gypsum,  and  bad 
made  tbe  location  on  that  account  and  not 
on  account  of  oil  which  the  land  might  eon- 
tain,  will  not  be  disturbed  on  appeal,  wben 
the  evidence  with  reference  to  sach  matters 
is  conflicting. — Madison  v.  Octave  Oil  Co., 
154  Cal.  768,  »  Pae.  176. 

[k]  Where  the  evidence  is  conflicting,  tbe 
appellate  court  cannot  interfere  with  tbe  flnd- 
iags,— McNeiU  v.  Stitt,  2  CaL  App.  13,  82 
Pae.  1121. 

[1]  Where  the  evidence  la  conflicting,  its 
lufflciency  to  support  a  finding  will  not  be 
interfered  with  by  tbe  appellate  court.  In 
this  ease  the  evidence  is  held  sufficient  to 
Eupport  a  finding  that  part  payments  bad  been 
applied  by  a  creditor  on  a  mortgage  indebted- 
ness due  from  his  debtor,  and  not  on  an  un- 
secured open  account. — Frutig  v.  Trafton,  2 
Cal.  App.  47,  83  Pac.  70. 

[m]  Where  there  is  a  conflict  of  evidence 
as  to  the  facta  tending  to  show  the  existence 
of  the  nuisance,  tbe  finding  as  to  the  nuisance 
is  lufficiently  supported. — -Meek  v.  De  Latonr, 
2  Cal.  App.  261,  83  Pac.  300. 

[n]  Where  the  evidence  was  conflicting  as 
to  the  authority  given  by  the  husband  for 
the  purchase  of  the  goods  on  his  account,  and 
his  agreement  to  pay  for  the  same,  the  find- 
ing of  the  court  against  the  husband  will 
not  be  disturbed  upon  appeal. — McKee  v.  Cun- 
ningham, 2  Cal.  App.  6S4,  84  Pac.  260. 

[o]  In  an  action  by  an  assignee  of  com- 
mission agents  to  recover  money  due  them  on 
sales  made  for  defendants  under  a  contract, 
findings  in  favor  of  tbe  plaintiff  npoii  con- 
flicting evidence  on  an  issne  as  to  fraudn- 
teat  representations  by  such  agents  Inducing 
the  contract,  and  for  want  of  evidence  on  an 
iune  as  to  breach  of  tbe  contract  by  them, 
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are  conclusive,  and  not  open  to  review  upon 
appeal. — Bernard  v.  Sloan,  2  Cal,  App.  737, 
84  Pac.  232. 

[p]  A  finding  by  the  trial  court  that  tbe 
defendant  signed  tbe  notes  in  question,  based 
upon  conflicting  expert  evidence,  and  an  in- 
spection and  comparison  by  tbe  jndge  of  the 
signatures,  will  not  be  iuterfered  nitb  on 
appeal,  notwithstanding  the  denial  by  the 
defendant  of  their  execution. — Exchange 
Bank  ^.  Veirs,  3  Cal.  App.  71,  84  Pae.  455. 

[q]  The  question  whether  money  sued  for 
was  given  by  the  plaintiff  to  tbe  defendant 
as  a  loan,  or  for  the  special  purpose  for  which 
tbe  defendant  used  it  as  agent  for  the  ptain- 
Uff,  is  for  the  determination  of  tbe  trial 
court,  and  its  finding  will  not  be  distnrbed  on 
appeal  where  the  evidence  is  conflicting, — > 
Johnson  v.  Bemis,  3  Cal.  App.  82,  S4  Pa& 
441. 

[r]  Where  the  testimony  as  to  the  quantity 
of  the  ore  remaining  in  the  chutes  was  con- 
flicting, and  tbe  court  accepted  the  testimony 
of  the  plaintiffs,  its  finding  for  the  plaintiffs 
on  that  subject  cannot  be  disturbed. — Ward 
▼.  Eastwood,  3  Cal.  App.  437,  SB  Pac.  742. 

[s]  Where  the  performance  of  the  services 
by  the  attorneys  is  admitted  by  tbe  failure  to 
deny  it  in  the  answer,  and  tbe  only  isane 
raised  by  the  answer  relates  to  the  value  of 
the  services,  and  a  finding  for  plaiotiff  on 
that  issue  is  supported  by  the  evidence  of 
two  witnesses  that  they  were  worth  the  ex- 
act sum  found,  the  finding  is  supported, 
though  contradicted  by  other  evidence. — 
Prince  v.  Kennedy,  3  Cal.  App.  4B8,  86  Pae. 
609. 

[t]  If  it  be  conceded  that  there  is  an  implied 
finding  a^inst  the  defendant  on  the  matter 
of  bad  faitb  and  deception,  and  the  question 
of  the  sufficiency  of  the  evidence  to  sup- 
port it  can  be  raised  upon  appeal,  yet  where 
the  evidence  upon  that  matter  is  conflicting, 
and  there  is  substantial  evidence  that  there 
was  no  bad  faith  practiced  by  the  attorneys 
or  their  client,  the  implied  finding  is  suffi- 
ciently supported,  and  it  cannot  be  inter- 
fered with  upon  appeal. — Prince  v.  Kennedy, 
3  Cal.  App.  498,  8B  Pac.  609. 

[a]  Where  an  order  was  drawn  in  favor  of 
tbe  respondent  bank  by  a  charterer  of  ves- 
sels, who  was  indebted  to  the  bank,  upon  a 
person  who  was  to  advance  money  to  the  char- 
terer, collect  commissions  and  profits  and  ae- 
count  finally  to  the  charterer,  and  was 
accepted  by  such  person,  and  a  finding  that 
the  order  waa  upon  sufficient  consideration 
was  assailed  as  contrary  to  evidence  that  re- 
spondent bank  agreed  to  advance  money  upon 
shipments,  and  tailed  to  do  so,  but  the  testi- 
mony of  the  charterer  upon  that  subject  con- 
flicted with  that  of  the  cashier  of  tbe 
respondent  bank,  the  evidence  must  bs  con- 
strued in  the  light  most  favorable  to  the 
findings  and  judgment  in  favor  of  such  bank, 
and  the  finding  assailed  cannot  be  disturbed 
upon  appeal. — Bank  of  Yolo  v.  Bank  of  Wood- 
land, 3  Cal.  App.  561,  86  Pac.  820. 

[vj  In  an  action  involving  the  existence  of 
an  agency  of  the  defendant  for  the  plaintiff, 
and  his  liability  to  the  plaintiff  ai  a  prin* 
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eipal  whei«  the  trial  court  found  for  the 
plaintiff  upon  sabBtantutll;  conflicting  evi- 
deDc«  at  to  the  exietenee  of  the  agency,  its 
finding  as  to  that  fact  will  not  be  disturbed 
upon  appeal. — Kevane  v.  Miller,  i  Cal.  App. 
696,  8S  Pae.  U3. 

[w]  Where  the  evideDce  in  conflicting,  er 
where  there  ib  an^  eTidenee  iDiGcieDt  to  sup- 
port the  ftndinga,  thej'  cannot  be  diatuibed 
upon  appeal. — The  Union  lee  Co.  v.  Dojle, 
6  Cal.  App.  EB4,  92  Pae.  112. 

[x]  Where  there  li  a  substantial  conflict  in 
the  avidenee,  the  appellate  conrt  cannot  dis- 
tnrb  the  flndings  for  Insufficiency  of  the  evi- 
dence to  support  them.— Banle  t,  Drobats, 
6  Cal.  App.  594,  92  Pae.  66fl. 

[7]  Where  there  is  a  substantia]  conflict  of 
eridenee  as  to  all  of  the  Istuea,  the  findings 
of  the  trial  court  thereon  must  be  snetained.— 
Speneer  v.  McCament,  7  Cat  App.  S4,  93  Pae. 
682. 

[z]  Where  the  eridenee,  though  conflicting, 
is   sufficient   to   support   the   findings   for   the 

flaintifF,  and  to  justify  the  trial  court  in  ad- 
idging  that  the  plaintiff  was  entitled  to  a 
divorce,  and  that  the  defendant  was  at  fault, 
and  that  the  parties  could  not  safely  live  to- 
gether, its  conelnsiona  will  not  be  disturbed 
upon    appeal.— Eubbell    t.    Hubbell,    7    Cat. 

App.  eei,  95  Pae.  eu. 

[aa]  The  rule  that  the  appellate  court  will 
not  disturb  the  finding  al  the  trial  court 
upon  conflicting  evidence  is  founded  upon  the 
essential  distinction  between  trial  and  appel- 
late courts,  and  Krows  out  of  a  consideration 
of  jurisdiction. — -Whitalter  v,  California  Door 
Co.,  7  Cal.  App.  757,  B6  Pae.  910. 

[bb]  The  determination  of  eonfiicting  evi- 
dence is  matter  within  the  exclusive  province 
of  the  trial  court.— Steele  v.  Guaranty  Bealty 
Co.,  S  Cal.  App.  9S,  96  Pae.  105. 

[ce]  Where  the  evidence  was  conflieting  lel- 
ative  to  certain  portions  of  the  work  and 
fiuiah  of  the  building,  and  as  to  whether  it 
was  done  in  a  workmanlike  manner,  it  was 
within  the  province  of  the  trial  court,  which 
aaw  and  heard  the  witnesses,  to  determine 
such  conflict;  and  the  findings  in  favor  of 
the  plaintiff,  which  are  auffleient  to  support 
the  judgment  in  his  favor,  wiU  not  be  dis- 
turbed upon  appeal. — Needham  v.  Chandler, 
8  Cal.  App.  124,  gfi  Pae.  325. 

[dd]  The  acceptance  by  the  defendant  as 
drawee  of  a  draft  drawn  by  the  purchaser 
of  prunea  from  the  plaintiff,  who  became 
payee,  and  which  was  made  payable  in  full  on 
receipt  by  the  drawee  of  prunes  evidenced  by 
two  receipts  soecified.  If,  in  efllect,  an  agree- 
ment by  the  drawee  to  pay  the  sum  stated 
upon  delivery  to  him  of  the  prunes  repre- 
sented by  the  two  receipts;  and  in  an  action 
upon  the  accepted  draft,  which  was  paid  in 
part  by  the  drawee,  where  there  Is  evidence, 
notwithstanding  conflict  therein,  to  support  a 
finding  that  thff  prunes  represented  by  such 
receipts  were  delivered  to  and  received  by  the 
defendant,  the  finding  cannot  be  disturbed, 
and  the  judgment  for  the  balance  due  on  the 
accepted  draft  in  favor  of  the  plaintiff  must 


(«e]  When  tbs  evidence  is  substantially  eon- 
flicting,  the  BufSden^  thereof  to  support  tha 
findings  is  not  the  subject  of  review  upon  ap- 
peal; but  the  review  mnst  be  confined  wholly 
to  queationa  of  law  arising  upon  thf  record. 
It  u  only  when  the  evidence,  as  a  matter  of 
law,  la  too  weak  to  support  the  findings  that 
the  appellate  court  can  so  declare. — Baker  v. 
Baker,  9  Cat  App,  737,  lOO  Fac  8S2. 

§  1237.    Agalnn  Weight  of  Evidence. 

[a]  Though  a  finding  be  contrary  to  the 
weight  of  evidence,  if  there  be  some  evidence 
to  sustain  it,  the  Judgment  will  not  be  dis- 
turbed by  the  appellate  court. — Lick  v.  Had- 
den,  36  CaL  208,  95  Am.  Dee.  176. 

[b]  In  in  action  to  enjoin  labor  unions  and 
their  members  from  boycotting  plaintiff's  busi- 
ness, in  which  plaintiff  recovered — it  is  held, 
upon  appeal,  that  a  finding  to  the  effect  that 
defendants  as  individuals  and  as  members  of 
defendant  aa  so  elation  entered  into  a  com- 
bination and  conspiracy  to  injure,  coerce,  and 
intimidate  the  plaintiff,  in  order  to  subject 
its  business  to  their  control  and  management, 
is  against  the  evidence,  except  in  a  qualified 


Cal.  581,  98  Pae,  1027,  21  L.  B.  A.,  N.  S.,  550. 

[c]  A  finding  essential  to  the  judgment  ren- 
dered, which  there  ia  no  evidence  to  support, 
constitutes  an  error  of  law,  which   will  sup- 

grt  the  order  appealed  from. — Winchester  v. 
cker,  8  Cal.  App.  362,  97  Pae.  74. 

§  1241.    Ordor  Otantlng  Naw  Trial 

[a]  Where  evidence  is  conflicting,  an  order 
granting  a  new  trial  will  not  be  disturbed. — 
Sperry  v.  Spaulding,  49  Cal.  2S2. 

[b]  Where  there  Is  sutBcient  evidence  to 
sustain  a  finding  of  misconduct  on  the  part  of 
the  defendant  preventing  a  fair  trial  on  the 
part  of  the  plaintiff,  the  determination  there- 
of upon  conflicting  evidence  by  the  trial  conrt 
art  motion  for  a  new  trial  cannot  be  interfered 
with  by  this  conrt. — Pierey  v.  Piercy,  1*9  Cal. 
163,  86  Pae.  507, 

[e]  It  is  enough  to  justify  the  affirmance 
of  the  order  granCing  a  new  trial  upon  sach 

t round,  that  the  irregularity  found  upon  suf- 
cient  evidence  by  the  trial  court  to  have  , 
oiisted  was  of  such  a  nature  that  it  may,  un- 
der the  circumstances  of  the  case  as  shown 
by  the  record,  have  affected  the  substantial 
rights  of  the  aggrieved  party  and  prevented 
a  fair  trial.— Piercy  v.  Piercy,  14S  Cal.  163,  86 
Pae.  507. 

(d]  Where  the  order  was  granted  for  in- 
sufficiency of  the  evidence;  and  suSicient  evi- 
dence appears  to  support  a  verdict  for  the 
moving  party,  notwithstanding  conflieting  evi- 
dence to  the  contrary,  this  court  cannot  inter- 
fere with  the  order;  and  the  fact  that  the 
order  was  made  by  a  judge  other  than  the 
one  who  tried  the  ease,  is  immaterial,  and 
t-annot  extend  the  power  of  this  court  to  in- 
terfere therevrith. — Wendiing  Lumber  Co,  v. 
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[f]  Wher«  the  unendad  ipecifleationa  of  tn- 
•offieienej  of  the  oTidenee  to  aupport  tba  And- 
ittgs  ar«  rafficient  under  the  liberal  nile  al- 
lowed bv  this  court,  and  the  trial  court  has 
held  them  nnmpported,  by  granting  a  new 
tzial,  and  the  appellant  has  not  pointed  out 
the  erideaee  that  tends  to  support  them,  it  ie 
not  the  dntr  of  this  eonrt  to  look  through  a 
maM  of  evidenee  for  the  porpoaf-  of  finding 
inffirieQt  evidence  to  overthrow  the  ruling  of 
the  trial  court. — Clark  t.  Bauer,  2  CaL  App. 
259,  S3  Pac.  291. 

[g]  The  Terdict  being  baaed  npoa  a  coinpari> 
ion  between  the  Baaignment  and  the  release, 
the  conflict  between  them  m  to  the  genuine- 
neas  of  the  release  ia  in  legal  eftect  the  same 
as  in  caae  of  conflicting  teatiiiion,v;  and  if  the 
court,  having  the  aame  opportonity  as  the 
jarj  to  compare  the  lignature,  waa  of  opinion 
that  the  verdict  was  not  jnatified  by  tlio  evi- 
dence, it  waa  its  duty  to  eet  the  verdict  aside 
and  grant  a  new  trial;  and  ifa  action  in  so 
doinfc  waa  a  matter  peeuliarly  witbin  its 
province,  and  ia  not  sabject  to  review. — 
Caator  v.  Bernstein,  2  C«L  App.  708,  U  Pac 
241. 

S  12iS.    HoUon  to  Ohaagi  Totiits. 
[a]  Where  evidence  as  to   the   defendant's 
residence  conflicts,  the  finding  of  the  lower 
court  denying  change  of  venue  will  not  be 
reversed. — Creditor!  v,  Welch,  95  Cal,  460, 

H.    BARMLESa  EBBOB. 

EBBORS  WmOH  WILL  HOT  TABRANT  BETXB- 

8AL,   tH   QENEBAL.  (  1319. 
EBBORS       NOT       AFFSOnNO       BtlBaTANTUL 

BI0HT8,  g  13G0. 
EBBOB  AFFBCTDla  FABTIE3  NOT  AFPEALINO, 

I  1253. 
PKEainiFTlOTT  OF  INJURY  FKOM   EBBOB— IN- 

STfiUCTIONS.  I  1381. 
KBBOBS  PATOEABLE  TO  APPELLANT— IS  TEB- 

DICT  OB  FINDINGS,  1 1373. 

IN    AUOONT   OB  FOBU    OF   BECOTEBT,  | 

1373. 

TBITIAL   EBBOR.  |   1379. 

DEFECTS    IN    PARTIES— MISJOINDER.  1 1381. 
PLEADINGS    AND    BULIN08    THEBEON— 00H< 
PLAINT,  I  1SB4. 

DEMUBBEB8.  |  IZSS. 

-  AMENDMENTS,  1  1387. 

-  STRIKING   OUT,  I  13B8. 

TAKIANGE,  t  1283. 

CONDUCT  OP  TRIAL— HI8CONDU0T  OF  COUN- 
SEL, g  1296, 

QUESTIONS  TO  WITNESSES  AND  BC  LINOS 
THEBEON,  )  1398. 

BCLIHGS  ON  EVIDENCE,  g  1800. 

ADMISSION  OP  BVTDENCE — PREJUDICIAL  EF- 
FECT.  IN  GENERAL,  g  1B08. 

IN    EQUITABLE    AOTIO.S'S,  t  1804. 

OPINION  BVIDENCB,  1  1805. 

FACTS  ADMITTED  OB  OTHEBWISE  ES- 
TABLISHED, i  1808. 

KSCLU8I0N  OF  EVIDENCE— PBEJUDICIAL  E7- 
FECrr,    IN  OEHEBAL,  I  1810. 

■ •  FACTS  ADMITTED  OB  OTHBRWISX  ES- 
TABLISHED, I  1811. 
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DISMISSAL,  NONSUIT  OB  DIRECTtON  OF  TER- 
DICT, g  1818. 

INBTBDCTIONS— PBEJUDICIAL  EFFECT,  IN 
GENERAL,  |  1815. 

■  BEFDSAL  OF  REQUESTS,  g  1817. 

^~  EBBOR  CUBED  BT  TERDICT  OB  JUDG- 
MENT, g  1813. 

FINDINGS   OF   COURT,  1 1981. 

FAILURE  TO  FIND,  g  1839. 

JUDGMENT,  g  1820. 

PROCEEDINGS  AFTER  JUDGMENT,  |  1337. 

I  1240,    Eiron  Wblcb  wUl  not  Wairtnt  S»- 
TOnol,  In  OoneraL 
[al  A  jndgment  will  sot  be  reversed  upon 
appeal,   on   a   new  trial   granted   for   a   mere 


[a]  The  mle  that  where  there  la  a  demurrer 
to  the  cross-complaint  for  misjoinder  of 
cauaea,  and  causes  misjoined  which  exist  only 
in  favor  of  the  estate  of  the  deceased  father 
are  dispoSd-1  of  favorably  to  tbfl  appellant, 
and  the  only  cause  of  action  supported  by 
the  findings  and  evidence  ia  a  tenable  one  to 
enforce  an  ezpreas  trust  against  appellant  in 
favor  of  the  crosa-compiainaDta,  the  mis- 
joinder ia  without  prejudice,  and  that  the 
judgment  will  not  be  reversed  for  an  error 
not  affecting  the  sabstantial  rights  of  the 
parties,  can  apply  only  when  the  judgment 
is  affirmed.  It  has  no  application  when  the 
judgment  ia  necessarily  reversed  for  other 
errors;  but  in  such  case,  the  eonrt  below  will 
be  instructed  to  sustain  the  deranrrer,  with 
leave  to  the  pleader  to  elect  apon  which 
cause  of  avtion  ha  will  stand, — Bollinger  v. 
Bollinger,  1S4  Cal.  6S5,  90  Pac.  196. 

[b]  Any  error*  which,  in  view  of  the  evi- 
dence, could  not  produee  a  different  reanlt, 
if  the  ralinga  had  been  in  the  appellant's 
favor,  are  immaterial,  and  ahonid  be  dis- 
regarded.— Spotswood  T.  Spots  wood,  4  Cal. 
App,  Til,  S9  Pae.  362. 

[c]  The  fact  that  a  small  additional  aum 
paid  might  have  been  recovered  will  not  be 
ground  for  reversal  where  the  rule,  "I>e 
minimis  non  curat  lex,"  ia  applicable. — Con- 
nell  V.  Harron,  Bickard  &  McCone,  7  CaL 
App.  745,  B5  Pac.  916. 

§  1252.    Eitor  Affecting  Faitlea  not  Appsal- 
Ing. 

[a]  Where  it  appears  under  the  findings 
that  appellant  is  not  the  aieter  named  in 
the  will,  abe  baa  no  interest  to  object  to  the 
safficiency  of  the  findings  for  the  respond- 
ents, or  of  the  evidence  to  austaio  a  finding 
that  the  sister  named  in  the  will  had  died 
before  the  death  of  the  testator. — Estate  of 
Walker,  14S  Csl.  162,  82  Pac.  770. 

[b]  The  complaint  being  anffleient,  and  the 
sufficiency  of  the  evidence  to  support  the 
findings  reviewable  as  against  the  agent  as 
trustee,  neither  the  sufficiency  of  the  com- 
plaint nor  any  defects  of  form  therein  as 
against   an  involuntary  trustee,  charged  aa 
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pure  baser  of  part  of  th«  atock  from  tli« 
Bgeot  with  notice,  b  material  to  be  cooBid- 
ered  upon  the  appeal. — Bone  ▼■  Hsjec,  154 
Cal.  759,  99  Pae,  172. 

I  1261.    Prasmnptlon  <rf  XdJbit  trom  Erot — 


[a]  The  ^rejadieial  error  appearing  in  such 
erroneous  instruction  was  not  cored  by  the 
[act  that  the  court  in  another  part  of  it* 
charge  instructed  the  jury  correctly  as  to 
the  duty  and  degree  of  care  due  from  a 
master  to  a  servant,  it  being  impoaaible  for 
the  jurj  to  determine  which  of  the  two  in- 
BtructioDS  was  correct,  and  impossible  to  tell 
which  was  adopted  hy  them  in  reaching  their 
Terdict,  and  it  appearing  that  each  of  the 
contradictory  instructions  was  applicable  to 
the  (acts  appesring  in  the  case. — Watts  t. 
Murphy,  B  Cal.  App.  564,  99  Pae.  1104. 

%  1272.    Erron  FaToraUe  to  Appellant— In 
Verdict  «r  Flndlnga. 

[a1  Where  the  court  foand  upon  sufficient 
evidence  that  the  servicee  were  performed 
for  defendant  by  plaintifT  Individually,  the 
performaDce  thereof  by  a  partnership  is  ex- 
eluded;  and  where  tbere  is  do  evidence  that 
any  services  were  performed  by  a  partner- 
ship, a  finding  upon  that  issue  tendered  by 
the  answer  as  to  defect  of  parties  must  have 
been  adverse  to  the  defendant  appealing,  and 
an  omission  to  find  is  not  ground  for  re- 
versal.—Ay  delotte  V.  Billing,  B  Cal.  App.  673, 
87  Pae.  698. 

I  1273.    ■  In   Amount   oi   Form   of  Be- 

cOTery. 

[a]  Where  errors  in  interest,  and  in  credits 
to  be  made  thereon,  were  remitted  by  plain- 
tiff from  the  judgment  by  an  instrument 
filed  by  him  prior  to  the  appeal,  with  a  re- 
quest to  the  clerk  to  credit  the  same  upon 
the  jadgment,  held,  that  justice  will  be  sub- 
served by  recognising  this  action  of  the 
plaintiff  as  earing  the  error  of  the  trial  court 
Craig  v.  Dowie,  4  Cal.  App.  ITS,  S7  Pae.  250. 

[b]  An  erroneous  application  of  payment 
is  not  prejudicial  to  the  appellant  where  the 
recotd  shows  that  the  judgment  is  for  a  less 
sum  than  would  b«  properly  due  if  the  ap- 
plication had  been  properly  made,  although 
the  error  in  allowing  judgment  for  the  less 
sum  cannot  be  corrected  upon  this  appeal. — 
Star  Mill  k  Lumber  Co.  v.  Porter,  4  Cal. 
App.  470,  88  Pae.  497. 

S  1279.    Trivial  Error. 

[a]  The  admisBion  of  irrelevant  evidence  ia 
oot  ground  for  reversal  when  it  appears  to 
be  of  slight  consequence,  and  it  does  not 
appear  that  the  eourt,  in  making  its  decision, 
relied  thereupon. — Stewart  v.  Douglass,  9 
Cal.  App.  71S,  100  Pae.  711. 

f  128L    Defects   In   PaiUw— Mlsjolndar. 

[a]  The  error  in  failing  to  comply  with 
the  law  in  the  appointment  of  a  guardian 
ad  litem  for  the  plaintiff  mast  be  deemed 
cured  where  it  appears  that  the  minor  at- 
tained   majority    pending   appeal   before   the 


hearing,  and  upon  the  hearing  affirmed  all 
that  had  been  done  in  her  behalf,  and  de- 
clared her  willingness  to  be  bound  in  all 
future  matters  by  the  proper  judgments  and 
orders  of  the  court. — Johnston  v.  Sontbem 
Pacific  Co.,  150  Cal.  535,  89  Pae.  348. 

S  12S4.    PlaadlngB  and    BnUngi  Theceon — 
Comidalnt. 

[a]  Where  all  of  the  issues  which  It  is 
claimed  the  complaint  should  have  tendered 
were  set  forth  b^  the  answer,  counterclaim 
and  eroBS-eomplaint  of  the  defendants  and 
issues  joined  thereon  by  plaintiff's  answer 
thereto,  any  objections  to  the  insufficiency  of 
the  complaint  are  thereby  waived  and  cured; 
and  where  the  ease  was  tried  and  findings 
made  for  plaintiffs  upon  the  issues  tendered 
by  defendant's  pleadings,  the  judgment  can- 
not be  reversed  because  of  the  objections 
made  to  the  complaint,  even  if  it  be  con- 
ceded that  they  were  tenable. — Donegan  T. 
Houston,  5  Cal.  App.  626,  90  Pae.  1073. 

[b]  Although  there  is  enough  uncertainty 
in  the  complaint  to  have  warranted  the  court 
in  Bustaining  the  demurrer  on  that  ground, 
yet  the  action  of  the  court  in  overruling  it 
IS  not  of  suflicieut  importance  to  demand  a 
reversal,  after  a  trial  upon  the  merits. — 
Young  V.  Clark,  7  Cal.  App.  194,  93  Pae.  1056. 

[c]  Where  defective  averments  is  the  com- 
plaint were  supplied  by  averments  in  the 
iiobwer,  and  thereby  all  of  the  material  is- 
sui-a  were  clearly  presented  by  the  pleadings, 
it  cannot  be  objected  that  the  defects  in  the 
complaint  were  material  to  the  caase  of 
action  or  were  prejudicial  to  the  defendant. 
Lowe  T.  Yolo  County  ete.  Water  Co.,  8  CaL 
App.  167,  96  Pae.  379, 

§  1286.    Demurrers. 

[a]  An  error  in  overruling  a  demurrer  npoa 
the  ground  of  ambiguity,  uncertainty,  or 
UD intelligibility  is  not  reason  for  reversal, 
if  it  appears  that  the  demurring  party  was 
not  misled  by  the  defects  in  the  pleading 
and  that  the  cause  was  fairly  tried  upon  its 
merits. — Bonk  of  Lemoore  v.  Fulgham,  151 
Cal.  234,  90  Pae.  936. 

[b]  A  judgment  after  trial  upon  the  merits 
will  not  be  reversed  because  the  court  im- 
properly overruled  a  demurrer  on  the  ground 
of  misjoinder  of  parties,  where  it  is  plain 
that  such  misjoinder  did  not  affect  any  sub- 
stantial right  of  the  parties. — Woollacott  v. 
Meekin,  151  Cal.  701,  91  Pae.  612. 

fc]  The  overruling  of  a  demurrer  to  a  com- 
aiut  on  the  ground  of  uncertainty  affords 
no  ground  for  a  reversal  when  it  is  apparent 
from  the  record  that  the  defendants  were 
not  thereby  misled  or  embarrsssed  in  making 
their  defense. — Huffner  v.  Sawday,  153  Cal. 
86,  94  Pae.  424. 

[d]  The  ordering  such  action  dismissed  with- 
out leave  to  amend,  upon  sustaining  a  de- 
murrer to  the  complaint  tor  want  of  euffi- 
cient  (acts  to  constitute  a  cause  of  action, 
although  technically  erroneous,  will  not  war- 
rant a  reversal  on  appeal,  when  it  is  apparent 
that  the  plaintiff,  under  the  law  of  the  for- 
eign state,  eould  not  amend  eo  «a  to  state  » 
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cans*  of  action.  In  rach  cue  th«  irregu- 
Urity  ii  witboQt  iDJorjr. — Byao  t.  North 
Alaakft  Salmon  Co.,  153  Cal.  438,  95  Pse. 
862. 

[e]  Error  in  snataiiiing  a  demurrer  to  a 
eross-com plaint  becomes  im material  if  the 
■am«  defense  ie  set  up  in  and  could  be  made 
fully  available  by  answer.— Coyne  v.  Baker, 
2  Cal.  App.  640,  84  Pae.  26S. 

[t]  In  an  action  to  recover  damageB  for 
breach  of  a  contract  to  purchase  grapes  of 
different  kinds  and  prices,  where  damage  was 
claimed  for  rejection  of  one  kind  and  loss 
on  resale,  and  also  for  shrinkage  in  weight 
by  reason  of  delay  in  acceptance  of  the 
grapes  at  maturity,  of  over  forty-five  tons. 


grapes  at  a  designated  price  should  have  been 

sustained;  but  where  it  appeared  in  evidence 
•t  the  trial  that  the  shrinkage  was  in  only 
one  kind  of  grapes  delivered,  Mio  error  was 
harmless,  and  not  ground  for  reversal  of  a 
judgment  for  plaintiff. — Leonhart  v.  Califor- 
nia Wine  Assn.,  5  Cal.  App.  19,  69  Pac.  SIT. 
[g]  The  same  mla  applies  to  errors  in  over- 
ruling demurrers  for  uncertainty  in  pleading, 
after  trial  of  the'issues,  that  applies  to  the 
errors  of  the  court.  The  error  must  bo  not 
mfrely  abstract,  but  must  be  prejudicial  and 
injurious,  to  avail  the  aspellant,  otherwise 
he  has  no  cause  for  complaint. — Leonhart  v. 
California  Wine  Assn.,  5  Cal.  App,  19,  S9 
Pac.  847. 

[h]  The  court  will  not,  in  all  eases  where 
error  has  been  committed  by  the  trial  court 
In  overruling  demurrers  for  alleged  ambiguity 
or  uncertainty,  order  the  reversal  of  a  judg- 
ment based  upon  a  trial  of  issues  joined  upon 
the  complaint  and  answer,  where  pTejuSieial 
error  does  not  appear,  and  the  defendant  has 
not  been  misled  to  his  prejudice. — Yordi  v. 
Tordi,  6  Cal.  App.  20,  81  Pac.  348. 

[i]  The  rationale  of  the  rule  requiring  cer- 
tainty in  pleading  is  that  the  opposing  party 
may  know  the  facts  upon  which  plaintiff  re- 
lies, and  which  defendant  may  meet  by  de- 
nial or  avoidance.  To  justify  a  reversal  of 
the  judgment,  error  in  overruling  a  demurrer 
to  the  complaint  for  uncertainty  must  have 
resulted  in  substantial  injury  to  the  defend- 
ant. Error  in  this  respect  is  cured  by  a  fu!l 
and  complete  denial  in  the  answer. — Dennis 
<.  Crocker-Huffman  Land  &  Water  Co.,  6  Cal. 
App.  58,  91  Pac.  425. 

[j]  Conceding  that  the  ruling  upon  demurrer 
for  mi^oinder  of  parties  defendant  was  er- 
roneous, it  was  error  which  could  not  preju- 
dice the  rights  of  the  defendant  appealing 
from  a  judgment  upon  the  merits.— Hen  tig 
T.  Johnson,  8  Cal.  App.  221,  96  Pac.  390. 

[k]  Assuming  that  the  action  of  the  court 
In  overruling  a  demurrer  for  misjoinder  of 
parties  plaintiff  was  technically  erroneous,  it 
is  clear  that  defendants  were  not  prejudiced 
thereby,  and  it  could  not  justify  a  reversal. 
Toomey  v.  Enobloch,  8  Cal.  App.  585,  97  Pae. 
529. 

[I]  Where  the  facta  are  pleaded  in  several 
counts  and  a  general  demurrer  to  the  first 
count  waa  properly  overruled,  and  that  eouct 


is  sufficient  to  support  the  judgment,  it  ia 
immaterial  whether  the  rulings  of  the  court 
on  the  other  counts  were  correct  or  errone- 
ous. Even  if  erroneous,  the  error  is  barm- 
less.— Uilter  V.  Abrahamson,  9  Cal.  App.  3Se, 
9S  Pae.  634. 


§  12S7.    - 

[a]  In  reviewing  the  refusal  of  the  court  to 
grant  the  amendment  to  the  complaint  unless 
the  unjust  terms  were  complied  with,  it  must 
be  assumed  that  the  amendment  was  sougBt 
in  good  faith,  and  that  the  allegations  in 
respect  to  the  appropriation  of  the  combined 
waters  were  true.  And  such  error  will  not 
be  deemed  harmless,  as  there  could  be  no 
trial  of  the  cause  on  its  merits,  nor  deter- 
mination of  the  plaintiff's  rights,  by  limiting 
the  inquiry  to  the  appropriation  of  the  waters 
of  the  single  stream  specified  in  the  com- 
plaint; and  especially  will  the  error  not  be 
deemed  harmlesa  where  the  defendant,  on  the 
cross-examination  of  the  plaintiff's  witnesses, 
and  in  introducing  evidence  in  support  of  his 
own  case,  brought  out  the  fact  that  the  plain- 
titTs  lands  were  watered  by  such  combined 
waters,  and  the  court  again  refused  to  permit 
the  amended  complaint  to  be  filed  in  order 
that  the  pleadings  and  proof  might  conform. 
Williams  v.  Myer.  150  Cal.  714,  89  Pac.  972. 

[b]  If  the  court  in  fixing  the  terms  for  the 
granting  of  the  amendment  imposed  the  pay- 
ment of  an  aggregate  sum,  some  of  the  items 
of  which  are  just  and  some  unjust,  it  was  not 
incumbent  on  the  plaintiff  to  offer  to  pay  the 
amounts  which  he  deemed  were  properly 
assessed  in  order  to  avail  himself  of  the  error 
of  the  trial  court  in  imposing  the  unjust 
items;  uor  is  it  material  that  the  conrt  might 
have  refused  to  allow  the  amendment  uncon- 
ditionally.—Williams  V.  Myer,  150  Cal.  714, 
89  Pac.  972. 

[c]  In  an  action  for  a  divorce,  the  overrul- 
ing  of  a  demuirer  on  the  |,'Tnund  of  uncer- 
tainty to  one  of  several  causes  of  action 
stated  is  without  prejudice  to  the  defendant, 
if  thi  court  finds  in  bis  favor  on  that  cause 
of  action. —  M'ilkerson  v.  Wilkerson,  3  Cal. 
App.  204,  84  Pae.  TS4. 

§  12B8.    BtrUUng  Out. 

[a]  The  refusal  of  the  court  to  strike  out 
an  unnecessary  cross-complaint,  which  pre- 
sented no  issues  other  than  those  nresented 
by  the  complaint  and  answer,  is  without  pre- 
judice, where  no  judgment  was  rendered  upon 
the  cross- complaint,  but  only  on  an  affirma- 
tive defense  set  up  in  the  answer.- Keller  v. 
McGiUiard,  5  CaL  App.  395,  90  Pac  483. 

§  1289.    Variance. 

f"i.l  Upon  appeal  from  the  judgment,  it  is 
hela  to  be  an  error  of  the  court  to  conclude 
that  there  was  such  a  variance  between  the 
facts  set  forth  in  the  second  claim,  on  which 
the  action  was  brought,  and  the  facts  proven 
by  plaintiffs  and  found  by  the  court,  as  to 
preclude  a  retovery.  There  waa  no  material 
variance;  but  the  cause  of  action  established 
by  the  findings  is  the  same  as  that  attempted 
to  be  set  out  in  the  claim  and  the  complaint, 
neither  of  which  showed  a  prohibited  trans- 
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S  1296.    Oondoct  of     TtUI— MiKOBdnct    of 
CoddmL 

[a]  Where  thg  defendantB,  hj  demanding  A 
juij,  bad  iinpliedl/  expressed  eoufldeuee  in 
tbeii  judgment,  a  statemeDt  hj  coansel  for 
plaintiff  that  the  jury  bad  been  called  at 
request  ot  tbe  defendants,  with  tbe  expres- 
sion of  an  opinion  as  to  tbe  proprietj  of  a 
Jury  psssing  upon  the  value  of  an  attorney'a 
fee,  and  questioning  their  ability  to  do  so  as 
intelligently  as  a  court  might  do,  under  like 
cirpumstances,  was  without  prejudice  to  the 
de  ten  da  nte.— Clements  v.  Watson,  T  Cat.  App. 
U,  83  Pac.  385. 


[a]  Where  It  affirmatively  appears  tbat  all- 
Teasonable  latitude  was  allowed  to  tbe  con- 
testant in  the  cross-ezaminatian  of  witnesses, 
he  was  not  injured  in  his  right  by  a  further 
limitation  thereof. — Estate  of  Dolbeer,  149 
Cal.  227,  86  Pac.  695. 

[b]  The  refusal  to  allow  a  witness  on  his 
direct  eiamination  to  answer  a  quistion  ia 
not  prejudicial  error,  if  the  subject  matter  of 
the  inquiry'  bad  already  been  fully  covered 
in  tbe  prior  examination  of  tbe  witness. — 
Zihn  V.  Zihn,  153  Cal.  405,  95  Pae.  868. 

[c]  The  exclusion  of  an  answer  to  a  ques- 
tion, the  subject  matter  of  whicli  bad  already 
been  fully  answered  by  the  witness,  or  which 
was  deducible  by  simple  arithmetica!  com- 
putation from  other  answers  given  by  him, 
IS  harmless. — Scbeerer  lb  Co.,  Inc.,  v.  Deming, 
154  Cal.  138,  97  Pae.  135. 

[d]  An  answer  not  responsive  to  a  qnea- 
tion  put  to  the  plaintiff  shoald  have  been 
stricken  out;  but  the  error  cannot  be  held 
prejudicial  when  it  appears  that  if  the  an- 
swer bad  been  stricken  oat,  the  objection 
might  have  been  obviated  by  another  ques- 
tion.—Bird  V.  Utica  Gold  ia.:a.  Co.,  2  Cal. 
App.  674,  S4  Pae.  256. 

[e]  Where  the  plaintiff  had  made  her  bus* 
band  a  witness  in  her  own  behalf,  the  defend- 
ant had  the  right  to  cross-examine  him,  and 
to  recall  him  for  further  cross-examination; 
and  where,  after  the  court  Lsu  ruled  that  a 
certain  question  was  not  proper  cross-exam- 
ination, tbe  witnesa  voluntarily  answered  tbe 
question,  and  showed  that  the  evidence  elic- 
ited was  immaterial,  no  prejudicial  error  ap- 
pears.—Pereival  ▼.  Jack,  4  Cal.  App.  199,  90 
Pac.  555. 

[f]  Where  a  paper  purporting  to  relate  to  an 
agreement  conceicing  the  mauner  of  paying 
debts  was  shown  by  a  creditor  to  his  attor- 
ney, who  read  it  and  returned  it  to  the  cred- 
itor, a  qu»Elion  whether  Le  advised  tbe  ored- 
iTor  in  relation  to  it  ia  not  objectionable  on 
tbe  ground  that  it  called  for  the  opinion  of 
a  witno^<i,  and  for  a  communication  between 
attorney  and  client;  but  inasmuch  as  to  bavo 
aoBwered  the  question  would  be  of  no  ad- 
vantage to  the  defendant,  the  ruling  sustain- 
ing the  objection  was  harmless, — Nixon  t. 
Qoodwin,  8  Cal,  App,  35S,  85  Pac.  169. 


S  1300.    BnUngi  on  Evldcnca. 

[a]  Where  tbe  plaintiff,  on  bis  direct  exam- 

ination,  testified  as  to  the  mechanical  appli- 
ancea  that  were  and  were  not  on  the  prem- 
ises where  be  was  working,  and  described 
their  construction.  On  cross -exam  ination,  be 
was  asked  where  he  acquired  the  information 
he  had  given  respecting  such  appliances.  In 
response,  against  the  defendant's  protest  and 
motion  to  strike  ont,  be  waa  permitted  to  an- 
swer tbat  he  was  told  by  a  certain  person, 
who  waa  an  employee  of  tbe  defendant,  hav- 
ing charge  of  part  of  the  machinery,  that  if 
a  certain  different  appliance  had  been  need 
he  never  wonld  have  been  hurt.  Held,  that 
the  answer  was  not  responsive  to  tbe  ques- 
tion, and  tbat  the  refnsal  to  strike  it  ont  waa 
prejudicial  error. — Sterne  v.  Mariposa  Com- 
mercial A  Mining  Co.,  153  Cal.  516,  97  Fae. 
66, 

[b]  The  refnsal  of  the  court  to  strike  ont 
hearsay  evidence  was  harmless,  where  an- 
other witness  had  given  positive  testimony  to 
the  same  fact. — Sanguinetti  v.  Pelligrini,  8 
Cal.  App.  294,  83  Pac.  293. 

[c]  Where  the  oorrt  had  sastatned  an  ob- 
jection to  the  Question  "Are  you  a  woman  of 
meansi"  on  the  ground  of  its  immateriality, 
but  in  reply  to  tbe  question,  "During  the 
period  yon  were  a  dressmaker,  state  tbe 
meana  by  which  you  have  supported  your- 
selft"  she  anawered,  "I  have  no  other  meana 
or  resources,"  such  answer  was  an  evasion 
of  the  prior  ruling,  and  was  not  responsive 
to  the  question,  and  it  was  prejudicial  error 
to  refuse  a  proper  motion  to  strike  it  out. — 
Johnston  v.  Beadle,  6  Cal.  App.  251,  91  Fae. 
1011. 

[d]  The  judgment  will  not  be  reversed  for 
rulings   upon    evidence    which    could    not    be 

Erejudicial  to  the  appellant. — Hubbell  T.  Hub- 
el^  7  CaL  App.  661,  95  Pae,  664. 

§  1303.    AdmlBsion  «f  Evld«nce— Piejndidal 
Effect  In  OeneraL 

[a]  The  ruling  of  the  court  in  admitting  cer- 
tain testimony  on  the  question  of  the  assign- 
ment of  the  indebtedness  to  the  plaintiff  ap- 
pealinK  is  without  prejudice  where  the  court 
found  in  favor  of  the  plaintiff  upon  that  issue. 
Woolwino  V.  Storrs,  148  Cal.  7,  113  Am.  St. 
Bep.  183,  82  Pae.  434. 

[b]  The  exclusion  of  evidence  cored  by  the 
subsequent  examination  of  the  witness  in 
which  the  testimony  at  first  excluded  was  in 
substance  given,  is  immaterial. — Beed  v. 
Bank  of  Ukiah,  148  Cal.  96,  82  Pae.  845. 

[c]  Where  the  appellant  baa  no  interest  in 
the  widow's  share  of  the  proceeds  of  the  sate 
of  the  real  estate,  he  could  not  be  prejudiced 
by  the  admisaion  in  evidence  of  an  assign- 
ment made  by  the  widow  of  her  interest  in 
the  residue  of  the  estate  ahortiy  prior  to  the 
decree  of  distribution. — Estate  of  Angle,  148 
Cal.  102,  82  Pac.  668. 

[d]  In  view  of  the  practical  construction  of 
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[g]  The  bardeu  ia  apon  tbe  puTchaHr  to 
eitablisb  his  right  of  recaveiy  1>t  eompeteot 
and  ralevant  evidence;  and  bis  error  in  aak- 
ing  for  irrelevant  evidence  was  not  eared  on 
th«  ground  that  it  might  have  been  obviated 
hj  crosB-examinatlDii. — Canton  t,  Wilson,  2 
Cal.  App.  181,  83  Pac.  262. 

[f]  Where  plaintiff  aeveral  monthB  before 
the  trial  rendered  a  bill  of  particulars  of  an 
aeeonnt  for  labor,  tbe  defendant,  if  dissat' 
isfied  therewith,  ehonld  have  objected  thereto 
before  the  trial.  The  overroliog  of  an  objec- 
tion to  evidence  of  tbe  account  at  the  trial 
for  inBDtBeienej  of  the  bill  became  imma- 
terial, where  no  jadgment  waa  rendered  on 
the  account,  but  onlj  on  the  aecountins  be- 
tween the  eotenants,  ae  to  wbich  the  plaintiff 
conld  not  be  precluded  from  testiijnng. — 
Ftjnn  V.  Seate,  2  Cal.  App.  S65,  64  Pac.  283. 

[h]  Where  the  amount  of  the  indebtedneaa 
was  afaown  b^  tbe  approved  claims  is  the 
insolvenej-  proceedings,  tbe  admission  of 
bearaaj  evidence  aa  to  the  amount  of  a  claim 
shown  by  a  memorandum  of  a  witness,  made 
■t  a  meeting  of  creditors,  was  not  ground  for 
rpversal. — Nixon  y.  Goodwin,  3  Cal.  App. 
338,  85  Fae.  189. 

[i]  Where  an  action  for  damages  against 
the  corporation  was  pending  wben  the  deed 
was  executed,  error  in  admitting  in  evidence 
the  judgment  aubsequentl;  rendered  was  not 
ground  for  reversal. — Nizon  v.  Ooodwin,  3 
Cal.  App.  35S,  85  Pac.  169. 

\i]  Where  the  recovery  was  based  upon  the 
original  conversion  by  the  testator,  and  tbe 
value  of  the  bonds  at  that  date,  the  admis- 
sion in  evidence  of  the  account  of  tbe  sale 
of  the  bond*,  or  of  their  value  after  the 
conversion,  or  of  the  acts  of  the  executor, 
after  tbe  conversion,  which  were  disregarded 
by  the  eoart  In  it«  judgment,  was  not  preju- 
dicial.— Low*  T.  Ozmun,  3  Cal.  App.  387,  80 
Pac   729. 

[h]  The  admission  of  evidence  affecting 
other  parties  and  not  tbe  appellants,  and  of 
irrelevant  evidence  not  injuriously  affecting 
appellants,  and  error  in  excluding  evidence 
eared  by  appellants'  subsequently  drawing 
out  tbe  same  facts,  are  harmless  rulings 
which  could  not  prejudice  the  appellants — 
Bashore  T,  Moouey,  4  Cal.  App.  276,  87  Pae. 
553. 

[1]  Where  defendant  Introdueed  immaterial 
evidence  withoat  objection,  he  may  be  deemed 
estopped  from  objecting  to  the  court's  per- 
mission to  tbe  plaintiff  to  introduce  evidence 
in  rebuttal  thereof.  But  where  such  rebut- 
ting evidence  is  also  immaterial,  tbe  defend- 
ant eoald  not  be  prejudiced  by  any  error  in 
its  admission. — Myers  v.  City  of  Oceanside, 
7  Cal.  App.  87,  93  Pae.  686. 

[m]  Any  errore  In  tbe  admission  of  evi- 
dence, which  are  immaterial  und«r  the  con- 
tract, as  properly  construed,  may  be  disre- 
Srded  aa  harmless. — Orasse  r.  Barman,  S 
1.  App.  eSO,  100  Fae.  348. 


§  1304.    In  Eqtitatte  AeUooM. 

fa]  An  error  in  the  admission  of  evidence 
a  fact  not  essential  in  the  case,  a  finding 
of  which  in  favor  of  the  appellant,  if  sup- 
ported by  uncontradicted  evidence,  would  not 
change  the  result,  is  harmless.' — Bank  of  Yolo 
V.  Banlc  of  WoodUnd,  S  Cal.  App.  561,  86 
Pac.  820. 

§  1305.    — —  Opinion  Evidence. 

[a]  Though  a  witness  for  plaintiff  was  im- 
properly allowed  to  give  his  opinion,  thougb 
not  objected  to  on  that  ground,  the  admis- 
sioD  of  the  testimony,  even  if  erroneous,  was 
barmlesa  where  it  was  a  conclusion  neces- 
sarily resulting  from  proper  testimony  of  cir- 
cumstances previously  given  by  him. — Jersey 
Island  Dredging  Co.  v.  Whitney,  149  Cal. 
260,  86  Pac.  509,  691. 

[b]  In  an  action  for  death  of  a  servant  for 
alleged  negligence  of  bis  employer  in  putting 
him  in  a  position  of  danger  without  warning 
him  of  the  danger,  he  being  in  ignorance 
thereof,  it  became  material  and  important 
under  the  issues  to  ascertain  whether  the 
deceased  had  knowledge  of  the  danger,  and 
it  was  prejudicial  error  to  permit  the  mother 
of  deceased  to  give  incompetent  testimony 
that  he  had  no  knowledge  of  the  danger, 
and  In  refusing  to  strike  oat  such  testimony, 
where  it  appeared  on  cross-examination  that 
the  mother  had  no  means  of  knowing  the 
knowledge  of  her  son,  and  where  there  was 
other  testimony  that  be  bad  knowledge  Ol 
the  danger  and  was  informed  thereof,  and 
the  verdict  was  for  tbe  plaintiff. — Sneed  v. 
Marysville  Gas  etc.  Co.,  149  Cal.  704,  87  Pac. 
376. 

§  1306.    Facts  AdmltUd  or   Otherwise 

Establtsbed. 
[a]  Denials  of  the  averments  of  the  com- 
plaint touching  the  report  of  the  viewers,  tbe 
notice  of  hearing,  and  the  various  orders  and 
proceedings  of  the  board  of  supervisors, 
which  are  matters  of  public  record,  based  on 
want  of  information  and  belief,  are  wholly 
insufiScient,  and  such  averments  stand  ad- 
mitted; and  consequently  assignments  of  er- 
ror based  on  rulings  pertaining  to  evidence  in 
this  behalf  need  not  be  considered. — Men- 
docino County  V.  Peters,  2  Cal.  App.  24,  82 
Pae.  1122. 

§  1310.    EzclDtlon   of  Evidence— Frejodlclal 
Effect,  in  General. 

[a]  Though  the  fact  that  the  deceased  hus- 
band of  plaintiff  was  in  a  weak  mental  con- 
dition and  therefore  ^ore  easily  subject  to 
undue  influence  or  fraud,  though  not  insane 
or  incompetent  to  contract,  was  legitimate 
proof  on  those  issues,  yet  where  it  was  es- 
tablished that  no  fraud  or  deceit  was  prac- 
ticed upon  him,  and  no  undue  influence  used 
upon  him,  the  exclusion  of  evidence  as  to 
his  mental  wf"kneBB  was  immaterial, — Reed 
V.  Bank  of  Vkiah,  148  Cal.  96,  82  Pac.  845. 

[b]  Where  a  number  of  witnesses  were  al- 
lowed to  testify  on  the  part  of  tbe  defendant 
to  his  general  reputation,  where  he  resided. 
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for  ehaitltj'  and  morality,  the  refoEal  to 
allow  a  question  u  to  hia  reputation  for  "in- 
tegrity," auomiag,  wttboat  deciding,  it  to 
be  erroneoDi,  waa  not  prejudicial. — Lanigan 
V.  Neely,  4  Cal.  App.  760,  80  Pac  +41. 

[c]  The  ruling  of  the  trial  eonrt  in  reject- 
ing evidenee  will  be  apbeld  on  appeal,  if 
correct,  whether  the  ground  on  which  it  wai 
baaed  was  stated  in  the  objection  aa  to  the 
evidence  or  not. — Van  Horn  t.  Van  Horn, 
S  Cal,  App.  719,  ei  Pae.  260. 

[d]  Rulings  aa  to  the  rejection  of  evidence, 
whether  proper  or  not,  which  were  immaterial 
and  without  prejndice  to  the  appellants,  can- 
not bo  ground  for  reveraaJ. — Mabry  t.  Ban- 
dolpb,  7  Cal.  App.  421,  B4  Pac.  403. 

[e]  The  queation  whether  the  rejection  of 
evidence  was  erroneous  becomes  immaterial 
when  any  error  therein  ia  cured  by  subse- 
quent proof. — Breuner  Co,  v.  King,  B  Cal. 
App.  271,  03  Pae.  1077. 

S  1311.    Facts  A4mltt«d  or  Otlierwlae 

EatabUahed. 

[a]  The  admiasion  of  opinion  evidence  in 
support  of  an  elempnt  of  damage,  even  if  the 
complaint  was  insufficient  in  that  connection, 
could  not  have  operated  as  a  surprise  to  the 
defendant  and  was  a  harmless  error,  when 
it  appears  that  the  plaintiff  had  submitted 
before  the  trial  to  a  physical  examination  by 
nrgeons  selected  b^  the  defendant  for  the 
purpose  of  ascertaining  what  her  injuries 
were,  and  whether  they  had  been  properly 
treated. — Kline  v.  Santa  Barbara  Consoli- 
dated By.  Co.,  ISO  Cat.  741,  60  Pae.  125. 

[b]  The  refusal  of  the  court  to  permit  an 
expert  witness  called  by  the  defendant  to 
answer  a  hypothetical  question  asked  for  the 
purpose  of  showing  that  the  medical  treat- 
ment received  by  the  plaintiff  had  aggra- 
vated her  injury,  is  harmless,  if  the  witness, 
in  answer  to  questions  subsequently  asked, 
was  permitted  to  fully  express  his  opinion 
as  to  the  nature  of  the  injury,  the  error  in 
treating  tt,  and  the  injurions  reanlts  of  the 
treatment.— Kline  v.  Santa  Barbara  Consoli- 
dated By.  Co.,  ISO  Cal.  741,  90  Pae.  125. 

[c]  A  party  producing  an  expert  witness 
has  the  right  to  question  him  as  to  his  ex- 
perience in  the  particular  mattera  eoneera- 
ing  which  he  is  to  be  examined,  not  only 
for  the  purpose  of  establishing  the  compe- 
tency of  the  witness  to  the  satisfaction  of  the 
court,  but  also  for  the  purpose  of  making 
plain  the  strength  of  the  witnesa'  grounds 
of  knowledge  and  the  reason  lot  trusting  his 
belief,  The  refusal,  however,  to  allow  such 
questions  asked  of  an  expert  medical  witness 
called  by  the  defendant  will  not  warrant  the 
reversal  of  a  judgment  against  him,  if  under 
the  eircumstancea  of  the  case  the  evidence 
would  have  been  of  no  practical  importance 
and  would  not  have  added  msterially  to  the 
effect  of  the  other  evidence  given  on  his 
behalf.— Salmon  v.  Bathjeni,  J52  Cal.  £90,  OS 
Pae.  733. 

[d]  The  exclusion  of  evidence  as  to  other 
Items  was  harmless,  where  the  plaintiff  was 
Immediately  permitted  to  give  evidence  id 
lelation   thereto   without  objection. — Sangui- 


netti  T.  Felligrini,  2  Cal.  App.  294,  83  Pae. 
293. 

[e]  The  refnaal  to  permit  a  witness  to  an- 
swer a  question  in  reference  to  a  matter  aa 
to  which  she  had  already  teatified  fully  ia 
not  prejudicial. — Stewart  t.  Whittemore,  3 
CaL  App.  213,  84  Pae.  841. 

[t]  Any  error  in  the  rejeetioa  of  a  letter 
from  defendants'  agent  to  plaintiff's  agent 
was  without  prejudice,  when  defendants  pre- 
sented to  the  jury  all  that  eonid  by  any  pos- 
sibility have  been  shown  by  the  rejected 
letter.— Hale  Bros.  t.  Uilliken,  5  Cal.  App. 
344,  90  Pae.  36S. 

I  1313.    DIsmlSMl.  Nonnlt  or  DlrectlMi  of 
Verdict 

[a]  Where  the  complaint  states  several 
causes  of  action  and  a  motion  for  nonsuit 
is  made  directed  "to  all  the  causes  of  action 
mentioned  In  the  complaint,"  the  failure  to 
grant  the  motion  as  to  a  cauae  of  action  in 
respect  to  which  there  was  a  failure  of 
evidence  is  not  error,  unless  as  to  all  the 
causes  of  action  there  was  a  failure  of  evi- 
dence: and  the  failure  to  crant  the  motion 
as  to  such  cause  of  action  ia  without  preju- 
dice if  the  court  charged  the  jury  to  find  for 
the  defendant  thereon. — Pacific  Vinegar  & 
Pickle  Works  v.  Smith,  1S2  Cal.  SOT,  63  Pae. 
85. 

[b]  In  an  action  to  reeover  for  attorney's 
services,  where  the  complaint  had  a  first 
count  for  the  leasODable  value  of  the  ser- 
vices, and  a  second  count  on  an  express  con- 
tract was  eliminated  by  the  statement  of 
counsel  for  plaintiff  that  he  did  not  rely 
thereupon,  and  by  the  confinement  of  the  in- 
structions of  the  court  to  the  question  of  rea- 
sonable value  at  plaintiff's  request,  a  denial 
of  a  motion  for  a  nonsuit  on  the  second 
count,  if  erroneous,  was  not  prejudicial. — 
Flinn  v.  Crooks,  2  Cal.  App.  335,  83  Pae.  S12. 

[c]  The  denial  of  a  motion  for  a  nonsuit 
for  the  lack  of  certain  evidence  was  not 
harmful  error,  where  the  evidence  for  the 
defendant  supplied  the  requisite  proof. — Levy 
V.  Wolf,  2  Cat.  App.  461,  84  Pae.  313. 

§  1315.    Inatnictloiu— Piejndlclat   Effect,   In 
GMieraL 

[a]  In  determining  whether  a  jury  has  been 
properly  ins  true  ted,  the  instructions,  taken 
as  a  whole,  must  be  considered,  and  if,  when 
the  entire  charge  is  examined,  the  omissions 
or  inaccuracies  in  a  particnlar  instruction 
appear  to  have  been  supplied,  and  the  jury 
fairly  and  consistently  instructed  generally 
as  to  the  law,  this  is  sufficient  to  defeat  any 
claim  of  error  predicated  on  defects  in  par- 
ticular inatructions. — Henderson  v.  Los  An- 
geles Traction  Co.,  150  Cal.  689,  89  Pae.  976. 

[b]  Where  the  evidence  showed  that  the 
physician    and    surgeon    who     attended     the 

Etaintiff  was  of  unquestioned  skill,  and  while 
e  at  first  prescribed  a  treatment  to  which 
plaintiff  would  not  submit,  his  testimony  was 
that  under  all  the  cireutnstanees  the  treat- 
ment followed  was  equally  effective,  and 
probably  the  better  course,  and  there  was  no 
evidence  that  the  damage  was  increased  by 
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want    of   proper   anT^eal   attention,    an    in- 

itmetion  relative  to  the  fltiBneial  ability  of 
the  plaintiff  to  emploj  a  good  phyaieian,  and 
his  eompliaoce  with  the  treatment,  and  hia 
want  of  resTwmibility  for  unskillful  treat- 
ment,  conceding  it  to  he  enoneona,  waa 
harmleaa.— Renfro  v.  Presoo  City  By.  Co.,  2 
Cal.  App.  317,  84  Pae.  367. 

[e]  HodifleatioBS  of  the  dsfendant'a  in- 
■tractioDH  which  left  them  as  favorable  to 
the  defendant  as  the  inatrnetions  were  before 
being  bo  modified,  were  harmlesa. — Bowen  v. 
Sierra  Lumber  Co.,  8  Cal.  App.  31E,  84  Pac. 
1010. 

[d]  It  wai  hot  error  to  lefote  to  give  an 


Cal.  App.  3IZ,  84  Pac.  1010. 
^e]  Held,  that  in  the  inBtractions  given,  in 
view  of  the  circumstaneea  of  the  caae  de- 
veloped by  the  evidence,  there  was  nothing 
that  could  have  prejudieed  the  appellants. — 
Hale  BroB.  v.  UUliken,  5  Cal.  App.  341,  90 
Pac.  365. 

[f]  An  erroneont  inatmetion  given  waa  not 
enred  by  an  inatroction  printed  in  the  record 
as  au  instraction  "lequeated  by  plaintlffa," 
which  i«  not  anthentieated  in  any  manner, 
and  cannot  be  conaidered,  and  tbs  eontenta 
of  which  do  not  cover  the  contingency  tug- 
gpstpd  in  the  inatmction  erroneovaly  refuaed 
at  defendant'a  request. — McTay  v.  Central 
CalifoiDia  Inv.  Co.,  6  Cal.  App.  184,  91  Pac. 
745. 

[g]  An  instructian  to  the  Jury  aa  to  false 
testimony  that  if  they  should  find  that  the 
evidence  is  conflicting,  and  that  any  witneas 
who  has  testified  has  willfully  testified  falsely 
in  regard  to  any  fact  material  to  the  iaaue 
in  the  caae,  tbev  were  at  liberty  "to  disre- 
gard and  discard  the  whole  testimony  of  such 
witnesB  from  your  further  consideration  in 
coming  to  a  rerdict,"  is  harmleas  where  the 
evidence  is  confiicting  in  all  materia)  point! 
in  the  ease.  The  use  of  the  words  "disre- 
gard" and  "discard,"  instead  of  the  word 
"distmat,"  is  not  erroneons. — Whitaker  ▼. 
California  Door  Co.,  7  CaL  App.  757,  95  Pac. 
910. 

[b]  The  in  at  ructions  of  the  court  mast  be 
read  aa  a  whole,  and  if,  when  ao  read,  they 
are  not  contradictory,  and  if  aupplemented 
by  each  other  they  fairly  state  the  whole  law 
applicable  to  the  case,  the  jadgmeot  will  cot 
be  reversed  merely  bacauae  any  one  in  at  ruc- 
tion doea  not  atate  the  whole  law,  with  all 
of  its  modifications. — De  Witt  v.  Horiston 
Pulp  *  Paper  Co.,  7  Cal.  App.  774,  90  Pac 


§  1S17.    BefOMl  of  BeqnMtB. 

[a]  The  refnaal  of  proper  inatrnctionR  of- 
fered for  the  contestant  was  harmless  in 
view  of  the  evidence  and  other  inatraetionB 
given  by  the  eonrt  rendering  such  refusal 
unimportant. — Estate  of  Dolbeer,  14S  Cal. 
227,  as  Pae.  895. 


[b]  The  court  harmleasly  refused  inatrue- 
tions  requested  by  plaintiffs  on  the  qneation 
of  damages,  which  was  eliminated  by  the 
verdict,  and  properly  refused  Instructions  in> 


vading  the  province  of  the  jury,  or  Ignoring 
facts  proved,  or  assuming  facts  not  proved, 
or  eoapling  correct  propositions  with  such 
as  were  incorrect,  and  properly  modified  re- 
quest*  to  make  them  conform  to  the  law.  as 
properly  declared  in  the  instructions  given 
by  the  court. — Matteaon  v.  Southern  Pacific 
Co.,  6  Cal.  App.  318,  92  Pae.  101. 


S  1318. 


~  Error    Oorvd    by   Veidlct    or 


the   event   they   found   for   the  plaintiff,   the 

amouut  of  their  verdict  must  be  based  on 
the  facts  and  circumstances  in  evidence,  a 
further  instruction  that  the  verdict  could  not 
exceed  a  stated  amount,  which  was  the  aggre- 
gate amount  prayed  for  in  the  complaint, 
including  a  aum  for  expenses  concerning 
which  no  evidence  was  offered,  is  without 
injury  to  the  defendant,  and  will  be  consid- 
°d  as  having  been  disregarded  b^  the  jury. 


[b]  The  refusal  to  give  instractions  at  the 
request  of  the  defendant,  as  to  a  matter  cdd- 
cerning  which  the  jury  specially  found  In 
favor  of  the  defeadant,  is  harmless. — Scott 
V.  San  Bernardino  Valley  Traction  Co.,  152 
Cal.  6M,  93  Pac.  677. 

§  1321.    Findings  of  Conit 

[a]  Findings  are  to  be  read  and  conaidered 
together,  end,  if  poasible,  are  to  be  recon- 
ciled so  as  to  prevent  any  conflict  on  ma- 
terial points;  and  unless  the  conflict  is  clear 
and  the  findings  incapable  of  being  harmoni- 
ously construed,  a  judgment  will  not  be  re- 
versed on  the  ground  of  a  conflict  in  the 
findings.— Height  v.  Height,  151  Cal.  90,  90 
Pac.  197. 

[b]  In  such  an  action,  where  the  court  finds 
on  sufficient  evidence  that  no  agreement  was 
ever  made  between  the  parties,  there  is  no 
possible  theory  on  which  the  plaintiff  could 
recover,  and  hence  erroneous  findings  as  to 
other  and  distinct  isaues  and  errors  in  the 
rejection  of  evidence  in  the  matter  of  dam- 
ages are  without  prejudice.^Boney  v.  Bey- 
nolds,  152  Cal.  323,  92  Pac.  847. 

id  Where  Judgment  is  rendered  in  favor 
the  defendants,  it  is  immaterial  that  the 
evidence  is  insufficient  to  sustain  certain  find- 
ings relative  to  probative  facts,  which  are 
of  such  a  nature  that  a  finding  in  favor  of 
plaintiff  thereon  could  not  affect  the  clear 
and  specific  findinga  of  ultimate  facts  in 
favor  of  the  defendants. — Zibn  v.  Zihu,  153 
CaL  405,  95  Pae.  868. 

[d]  Where  the  findinga  snatain  the  judg- 
ment, the  failure  of  the  court  to  find  on 
other  issues  becomes  immaterial,  if  a  finding 
thereon  in  favor  of  the  appellant  could  not 
have  changed  the  judgment. — Fogg  v.  Perria 
Irr.  Dist.,  154  Cal.  209,  97  Pac.  316. 
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of  action  are  {mmaterial  thereto^  aod  eoald 
not  have  misled  defendant  to  hii  prejudice 
in  lelatioD  thereto. — Bollinger  v.  Bollinger, 
\M  Cai.  695,  99  Pac.  196. 

[(]  Tlie  UDBupported  finding  aa  to  an  agreed 
pare  outage  is  rendered  immaterial  hj  the 
lailnre  to  specify  insuf&eiencj  of  the  evi- 
deneo  to  aostain  the  finding  as  to  the  amount 
of  damages  allowed. — Fltzbugh  r.  Uason,  3 
Cal.  App.  220,  83  Fae.  282. 

[g]  An  immaterial  finding  against  evidence 
that  the  intervener  did  not  assign  to  plain- 
tiff as  security  the  note  of  the  mort^gee  to 
her  caoDot  affect  the  substantive  rights  of 
the  intervener  and  the  plaintiff. — Chapman  t. 
Benedict,  3  Cal.  App.  399,  SB  Fac.  736. 

[h]  A  finding  against  evidence  that  deeds 
from  a  husband  to  his  wife  were  delivered 
before  his  death,  and  passed  title  to  her,  is 
immaterial  where  the  widow  was  entitled  to 
one- ha  If  of  the  commnnity  property  after  the 
husband's  death,  and  obtained  title  to  the 
other  half  as  residoary  devisee  and  dis- 
tributee under  the  will  of  her  deceased  hns- 
band.— Oatrom  v.  De  Yob,  1  Cal.  App.  326, 
87  Pac.  811. 

[i]  Held,  that  the  findings  are  sufficiently 
supported  by  the  evidence,  and  that  the  cor- 
rection by  the  court  of  a  clerical  error  in 
the  findings  could  not  be  prejudicial,  aince 
it  does  not  affirmatively  appear  that  findings 
were  not  waived,  «nd  the  judgment  would 
be  supported  even  in  the  absence  of  findings. 
Ladd  V.  Myers,  4  Cal.  App.  352,  87  Pac.  1110. 

[j]  The  fact  that  one  of  the  findings  is 
not  supported  by  the  evidence  is  imma- 
terial, where  the  judgment  for  the  plaintiff 
is  amply  supported  Dy  the  other  findings 
which  are  austained  by  the  evidence. — 
Doherty  v.  California  Navigation  ete.  Co., 
6  Cal.  App.  131,  91  Pac.  419. 

[k]  In  an  action  to  recover  a  balance  al- 
leged to  be  dae  to  an  alleged  assignee  of  a 
contract  for  the  sale  and  purchase  of  land, 
where  the  answer  pleaded  an  abrogation  of 
the  contract,  and  the  ■nbatitution  of  a  new 
contract,  which  was  fully  performed  on  de- 
fendant's part,  and  the  court  found  for  tho 
defendant,  upon  sufficient  evidence,  except 
as  to  an  immaterial  finding,  and  the  findings 
sustained  by  the  evidence  are  sufficient  to 
support  the  judgment  for  defendant,  it  will 
not  be  disturbed  upon  appeal. — Patterson  T. 
BubenGteiu,  6  Cal.  App.  440,  92  Pac.  401. 

[1]  The  insufficiency  of  the  evidence  ta 
SDStain  a  finding  is  immaterial  where  the 
only  material  finding  la  not  assailed. — Union 
Savings  Bank  v.  Binaldo,  6  Cal.  App.  63T, 
»2  Pac.  873. 

[m]  In  view  of  the  saatalned  finding  that 
the  release  pleaded  was  never  signed,  it  is 
immaterial  whether  a  finding  that  the  re- 
lease was  procured  br  fraud  is  or  is  not 
FUpported  by  the  evidence.  It  nnsupported 
by  the  evidence,  it  eculd  not  affect  the  re- 
snlt. — Dal  ton  r.  Pacific  Electric  By.  Co.,  T 
Cal.  App.  510,  94  Pac.  868. 

[d]  Held,  that  the  evideneo  adduced  for 
Jefend.tnt  is  sufficient  to  support  the  find- 
ing* in  his  favor  which  go  to  the  merits  of 
tha  whola  case,  and  support  the  judgment  ia 


Ui  favor;  and  that  it  ta  immaterial  whether 
other  findings  are  sufficiently  supported  or 
not. — Gondolfo  t.  Qaibarino,  8  CaL  App.  546, 
97  Fae.  203. 

[o]  An  erroneous  finding  Is  without  preja- 
dice  when,  without  it,  the-  judgment  haa 
ample  support  in  the  remaining  findings. — 
Biadon  v.  Steyuer,  9  Cal.  App.  344,  99  Pae. 


S  1322.    Fallnre  to  Find. 

[a]  A  judgment  will  not  be  reversed  for 
failure  to  nod  upon  an  affirmative  defense, 
if  the  record  does  not  show  that  evidence 
was  introduced  in  support  thereof,  and  the 
same  rule  most  obtain  where  the  evidence 
introduced  was  not  sufficient  to  support  a 
finding  in  favor  thereof  if  such  finding  had 
been  made.— Estate  of  Barclay,  152  Cat.  753, 
93  Pac.  1012. 

[b]  Where  the  defendant  denied  the  exist- 
ence of  any  nuisance  and  took  issue  upon  the 
damages,  and  the  court  found  thereupon, 
avcrmenta  that  the  plaintiff  had  frequently 
notified  defendant  of  the  effects  of  maintain- 
ing said  buainess  upon  plaintiff  and  her  prop- 
erty, and  that  she  had  rei^uested  defendant  to 
abate  the  nuisance,  are  immaterial,  and  the 
omission  to  find  upon  issues  taken  thereupon 
is  not  prejudicial  to  the  defendant. — Heek  V. 
De  Latour,  2  Cal.  App.  261,  83  Pac.  300. 

[c]  In  view  of  the  finding  as  to  payment  of 
the  debt  sued  npon,  an  omission  to  find  upon 
a  plea  of  nsnry  under  the  law  of  the  place  of 
contract  is  immaterial. — Sanguineiti  v.  Pel- 
ligrini,  2   Cal.   App.   294,   83   Pac  S93. 

[d]  Where  the  answer  sets  np  an  insuf- 
ficient defense,  which  raised  no  material  issue, 
no  finding  upon  it  was  nect^ary;  and  where 
the  evidence  does  not  appear  in  the  record, 
no  reversal  can  be  had  for  failure  to  find 
npon  it. — Prince  v.  Kennedy,  3  Cal.  App.  404, 
85  Pae.  859. 

fe]  It  is  immaterial  whether  the  failure  of 
defendants  to  hoiat  the  ore  was  caused  by 
their  negligence  before  the  mine  wus  fioodcd 
or  was  prevented  bf  an  unavoidable  eanse 
rendering  the  hoisting  impossible,  as  alleged 
in  the  answer.  It  was  not  necessary  for  the 
eourt  to  find  specifically  upon  the  issue  a* 
to  the  alleged  unavoidaole  cause  which  pre- 
vented defendants  from  hoisting  the  ora, 
where  the  court  fonnd  upon  other  issues 
which  were  determinative  of  the  judgment, 
and  a  finding  in  favor  of  appellant  upon  that 
issue  would  not  justify  a  contrary  judgment. 
Ward  T.  Eastwood,  3  Cal.  App,  437,  8Q  Fac 
74E. 

[f]  Where,  under  the  evidence,  it  appears 
that  any  finding  upon  iaaues  as  to  defensive 
matter  raised  by  the  answer  of  the  appellant 
must  have  been  adverae  to  the  appellant,  no 
injury  resulted  to  appellant  from  failure  to 
find  thereupon. — Bank  of  Tolo  v.  Bank  of 
Woodland,  I  Cat.  App.  561,  86  Pac.  820. 

[g]  A  claim  of  interest  on  the  notes  by  the 
defendant  as  her  separate  property,  where 
there  is  an  entire  absence  of  evidence  in  the 
record  to  support  a  finding  thereupon,  does 
not  require  a  finding.  A  judgment  will  not 
be  reversed  for  failura  to  find  npon  *  ma- 
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teriftl  israe,  if  tbe  flnding  mast  have  been 
adverae  to  the  appellant,  aod  the  flndinge 
aa  made  support  the  judgment. — Gertb  v. 
Otrth,  7  Cal.  App.  735,  B5  Pac  904. 

pi]  NotwitbatandiDg  the  general  rule  that 
a  judgmeot  based  upon  findinga  which  do 
not  determioe  all  the  material  isBues  is  a 
deeisioD  against  lair,  which  can  be  assailed 
00  motion  for  a  new  trial;  jet  it  is  sufficient 
if  all  the  material  issues  are  substantiallj' 
covered  hy  the  flndings,  and  that  the  appel- 
lant IB  not  injured  bj  an  omission  to  And. — 
Avdelotte  v.  BiUiug,  8  Cal.  App.  673,  9T  Pae. 

69&. 

[i]  The  eoQTt  having  fonnd  against  the 
averment  in  the  answer  that  there  was  an 
agreement  of  the  plaintiff  to  take  an  inter- 
est in  the  mining  propertj,  the  ownership  of 
which  was  sought  to  be  establiahed,  the  fail- 
ure of  the  court  to  find  upon  an  tsaue  as  to 
the  tender  of  a  deed  hj  the  defendant  to  the 
plaintiff  of  such  interest  therein  was  imma- 
terial.^Keegin  T.  Jojcb,  9  Cal.  App.  207, 
SS  Pae.  396. 

S  1326.    Judgment. 

[a]  If  it  b«  conceded  to  have  been  an  ir- 
regularity to  render  a  judgment  against  the 
wife  under  th«  evidence,  it  is  not  such  an 
irregularitjr  aa  would  affect  the  substantial 
right  of  the  busband  aa  appellant,  and  war- 
rant reversal  of  the  judgment  against  him 
under  section  475  of  the  Code  of  Civil  Pro- 
cedure.— McKea  t.  Cunningham,  2  Cal.  App. 
684,  S4  Pac.  260. 

[b]  Ths  fact  that  judgment  was  also  ren- 
dered against  the  wife,  who  does  not  com- 
plain thereof,  does  not  concern  or  prejndiee 
the  husband  upon  appeal  from  the  judgment 
against  him. — HcKee  v.  Cunningham,  2  Cal. 
App.  684,  S4  Pac  260. 

§  issrr.    PioMwUngB  After  Jndsmeiit. 

[a]  Where  the  complaint,  in  an  action 
against  a  town  to  qniet  title,  included  lands 
not  claimed  bj  the  town,  and  the  specific  per- 
formance was  enforced  as  claimed  bj  the 
cross-complaint,  and  judgment  was  inad- 
vertentlj  rendered  that  '  the  plaintiffs  take 
nothing  hj  their  action,  an  amendment  of 
the  judgment  made  after  appeal  taken  to 
correct  aneh  oversight,  and  to  give  the  plain- 
tiffs the  benefit  of  the  remaining  lands 
claimed  hj  them,  was  not  injurious  to  them, 
and  tbej  cannot  complain  thereof. — Brown 
V.  Town  of  Sebaatopol,  153  CaL  704,  96  Pac. 
363,  19  L.  B.  A.,  N.  8.,  178. 


court  is  not  ealled  upon  to  prosecute  an  in- 
dependent inquiry  for  reasons  for  and  against 
the  correctness  of  the  rulings.  Held,  in  this 
case,  that  no  error  prejudicial  to  appellant  is 
discovered  upon  examination  of  the  errors 
assigned.— Ee vane  v.  Miller,  4  Cal.  App.  59S, 
83  Pae.  643. 


RIOHT  TO  TAKB  SECOND   APPEAL.  |  1  BBS. 
DECISION    ON    FORHEa   APPEAL    AS    LAW    OP 
THE   CASE,  I  1884. 

CONCUREENOB   IN  DECISION  BY  MAJOR- 
ITY OP  JUSTICES,  I  183e«. 

DECISION  NOT   NECES3ABY  TO  DISPOSI- 
TION   OP    CASE,  11889. 

SIMILAR      QUESTIONS      PRESENTED      ON 

DIFFERENT  FACTS,  I  1843, 

EFFECT  OP  AMENDMENT  OR  CHANGE  IN 

FORM   OP   ACTION.  I  1848. 

QUESTIONS  CONCLUDED,  1  18*9. 

8DFFICIEKCY  OP  PL.EADIN08,  1  IBSO. 

EFFECT  OP  aviDBNCE,  1  lesi. 

§  1332.    Bight  to  Take  Second  AppeaL 

[a]  The  party  against  whom  judgment  is 
ordered  by  this  court  to  be  entered  upon 
reversal  of  a  farmer  judgment  in  his  favor, 
has  the  right  to  appeal  from  the  judgment 
so  entered,  and  may  correct  any  error  in  its 
entry,  and  may  also  present  exceptions  taken 
by  him  upon  the  trial  of  the  action,  but  can- 
not have  reviewed  any  matter  which  has 
become  the  law  of  the  case. — Lambert  v. 
Bates,  148  Cal.  146,  S2  Pac.  767. 


[a]  Questions  decided  on  appeal  are  res  ad- 
j  dicata  on  a  subsequent  appeal,  and  through- 
oat  all  subsequent  stages  of  the  action. — 
Argenti  v.  Sawyer,  32  Cal.  414. 

[b]  Prior  rulings  of  the  supreme  court  are 
law  of  the  case  on  a  subsequent  appeal  pre- 
sented upon  the  same  state  of  facta. — Kitter 
V.  Stevenson,  11  Cal.  27;  Dilla  v.  Bohall,  62 
Cal.  610;  Morenhaut  v.  Bell,  62  Cal.  336. 

[e]  Where  upon  a  former  appeal  a  judg- 
ment for  the  defendant  was  reversed,  and 
judgment  ordered  for  the  plaintiff  upon  the 
findings,  the  sufficiency  of  the  findings  to 
support  the  judgment  so  ordered  is  the  law  of 
the  case  upon  a  second  appeal  from  the  judg- 
ment entered  as  ordered. — Lambert  v.  Bates, 
148  Cal.  146,  82  Pac.  787. 

[d]  The  doctrine  of  the  law  of  the  ease  is 
tbis,  that  where  upon  an  appeal  the  supreme 


S  1331.    Fallnre  to  Uige  Qnestloiu. 

[a]  The  appellate  court  will  notice  only  the 
assignments  of  error  and  speeifleations  of  in- 
sufficiency of  the  evidence  discussed  in  the 
briefs  and  argument  of  counsel  for  appellant. 
Hewel  v.  Hogin,  3  Cal.  App.  248,  84  Pac.  1002. 

[b]  Where  the  only  argument  upon  appeal 
as  to  rulings  of  the  trial  court  upon  the 
sdmiaaion  and  exclnsion  of  evidence  is  that 
they    were   erroneous    and    prejudicial,    this 


to  the  decision,  that  principle 
comes  the  law  of  the  case  and  must  be 
adhered  to  throughout  its  subsequent  prog- 
ress, both  in  the  lower  court  and  upon 
■nbseqnent  appeal,  and  in  any  subsequent 
suit  for  the  same  cause  of  action,  and  thix 
although  in  its  vubsequent  consideration  the 
supreme  court  may  be  dearly  of  the  opinion 
that  the  former  decision  is  erroneous  in  that 
particular.  It  is  a  necessary  corollary  of 
this  doctrine   that   the  former  ruling  it   not 
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bindltif  npon  the  leeond  hearing,  izeept  as 
t»  qDeatioDi  which  involve  and  are  controlled 
br  the  aa me  principle. — TbUj  t.  Qanahl,  ISl 
Cal.  418,  90  Fae.  1049. 

[e]  A  dedaion  npon  a  former  appeal  re- 
Teraing  the  caie  for  failure  of  the  court  to 
And  ^KioQ  the  lesae  of  a  plea  of  the  stat- 
ute of  limitations  in  favor  of  the  grantee 
of  the  mortgagor,  is  not  the  law  of  the  ease, 
where  the  eonit  finds  upon  a  new  trial  npoa 
sufficient  evidence  based  npon  appropriate 
allegations  on  the  part  of  the  mortgagee, 
of  want  of  notice  of  the  convejance  hy  the 
mortgagor,  ^rior  to  the  record  thereof,  that 
the  action  is  not  barred  in  favor  of  the 
grantee. — Hibernia  Savings  t  Loan  Society 
V.  Farham,  153  Cal.  676,  126  Am.  St.  Eep. 
129,  96  Pac.  9. 

[f]  The  decision  npon  a  former  appeal 
from  an  order  denying  the  probate  of  a 
deed  as  a  will,  that  it  purported  on  its  face 
to  be  a  grant  in  praesenti  of  personal  prop- 
erty with  enjoyment  poatponed  to  the  death 
of  the  grantor,  and  not  a  will,  is  not  the 
law  of  the  case  upon  the  question  "whether 
or  not  the  instrument  is  effective  for  the 
purpose  intended,"  which  was  expressly  left 
undecided;  and  the  effectiveness  of  the  deed 
SB  a  gift,  may  be  determined  for  the  first 
time  on  a  second  appeal  from  an  order 
charging  the  administratrix  with  the  amount 
of  a  deposit  in  bank  left  by  the  decedent.— 
Estate  of  Hall,  154  Cal.  E27,  98  Pac.  2Q9. 


[aj  Where  the  majority  of  the  justices  of 
the  district  court  of  appeal  are  of  the  opin- 
ion that  as  to  further  proceedings  the  rem- 
edy of  the  judgment  creditors  to  reach  sub- 
scriptions to  stock  can  only  be  bad  by  an 
assessment  npon  the  stock  by  the  corpora- 
tion or  by  the  court,  and  that  all  stockhold- 
ers should  be  made  parties,  and  one  of  the 
justices  is  of  the  contrary  opinion,  the   ma- 

J'ority  opinion  is  not  the  "law  of  the  case" 
or  further  proceedings. — Turner  v.  Fidelity 
Loan  Concern,  2  Cal.  App.  122,  83  Pac.  62, 
70. 

J  I33S.  ~—  Dectoton  not  NecoMuy  to  IHs- 
poaltioB  of  Case. 
[a]  Where,  upon  a  former  appeal,  the  ques- 
tion was  raised  whether  section  1203  of  the 
Code  of  Civil  Procedure,  under  which  a  con- 
tractor's bond  was  given,  was  constitutional, 
and  it  was  held  that  the  bond,  having  been 
voluntarily  given,  was  valid  and  enforce- 
able as  a  common-law  bond,  said  decision  ia 
the  law  of  the  eaae  upon  a  aecond  appeal, 
where  the  voluntary  iasue  of  the  bond  doea 
not  appear  to  have  been  in  issue, — People's 
Lumber  Co.  v.  Oillard,  6  Cal.  App.  435,  90 
Pae.  550. 


of  the  appellate  court  which  can  be  said 
be  strictly  essential  to_  the  disposition   made 


§  1342.    SlniUaz  QhmUoiu  PrcMntad  oit 

DUTerant  Facts. 

[a]  Where  issues  were  joined  as  to  whether 
the  land  in  controversy  was  formed  by  ac- 
cretions from  the  mainland  or  from  the 
island,  and  upon  a  former  appeal  the  law 
waa  properly  declared,  but  the  judgment  and 
order  denying  a  new  trial  were  reversed  in 
general  terms,  the  issues  were  to  be  wholly 
tried  anew;  and  it  waa  error  for  the  court 
to  refuse  to  allow  the  plaintiff  to  introduce 
evidence  to  the  effect  that  the  accretions 
were  formed  from  the  mainland  toward  the 
island,  on  the  ground  that  that  question  had 
become  the  law  of  the  case. — Glassell  v. 
Hansen,  149  CaL  Sll,  87  Pac.  200. 

[b]  A  decision  on  a  former  appeal  based 
upon  inferences  from  different  flndiogs,  that 
it  was  intended  to  find  a  case  of  general 
mental  incapacity,  entirely  without  under- 
standing, making  the  mortgage  a  void  con- 
tract   within   aection   38   of   the   Civil    Code, 

not   the   law   of   the   ease   upon   the   prea- 


Deering,  150  Cal.  272,  88  Pac.  909. 

[c]  The  rule  of  the  "law  of  the  case"  ia 
onl^  applicable  where  the  same  mat  (era 
which  were  determined  in  the  previoua  ap- 
peal are  involved  in  the  aecond  appeal;  and 
while  a  judgment  rendered  upon  the  sus- 
taining of  a  demurrer  to  a  former  complaint 
will  be  a  bar  to  another  action  based  upon 
the  same  allegations  of  fact,  yet  where  the 
facts  are  different  and  present  different  ques- 
tions of  law,  as  they  do  in  the  present  case, 
no  such  bar  can  be  aasertsd. — Flood  t.  Tem- 

Sleton,  152  Cal.  148,  92  Pae.  7S,  13  L.  B.  A., 
r.  8.,  579. 

[d]  The  decision  upon  a  former  appeal  as 
to  the  interest  of  the  son  in  the  estate  of 
his  deceased  father,  is  not  the  law  of  the 
case  as  to  his  right  of  inheritance  from  bia 
mother,  which  was  not  involved,  and  could 
not  be  adjudicated  upon  that  appeal;  nor 
could  any  remarks  in  that  opinion  on  that 
subject,  constitute  the  law  of  this  case. — 
Estate  of  Wiekersham,  153  CaL  603,  96  Pae. 
311. 


I  1343.  —  Eflact  of  Amendment  or  Ohango 
In  Form  of  Acttoa. 
[a]  The  decision  upon  the  former  appeal 
in  this  case  that  a  certificate  of  aale  issued 
npon  defanit  in  the  payment  of  a  street 
bond  was  invalid,  is  the  law  of  the  ease; 
and  the  decision  that  the  bond  and  aasess* 
ment  are  valid  is  also  the  law  of  the  cast 
so  far  aa  the  objections  there  set  up  to  theii 
validity  are  concerned,  but  doea  not  c 
elude  this  court  with  respect  to  objectii 
thereto  made  for  the  first  time  in  the  sub- 
sequent amendment  to  the  complaint. — EI- 
lU  V.  Witmer,  148  Cal.  528,  83  Pac.  800. 

§  1346.    QaeationB  OondndML 

Si]  In  an  action  of  claim  and  delivery, 
ere  the  court  decided  on  a  farmer  appeal 
that  the  instrument  of  lease  between  the 
parties  must  be  deemed  only  a  cropping  eon- 
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niMd  daring  the  time  of  th«  contrsot,  tnd 
that  «Keli  baa  aa  eqaai  right  with  the  othar 
to  the  poasesaioD  oi  the  fruit,  th«  conKnie> 
tion  of  the  eontraet  is  the  law  of  the  case 
Dpon  a  Beeond  appeal. — Adam*  t.  Thornton, 
5  CaL  App.  4GS,  00  Pac  713. 

tb]  Upon  the  appeal  taken  from  tbe  jndg- 
ment  for  eoats,  it  mnat  be  preaomed  that 
all  queations  respectiDg  tbe  amoant  thereof, 
or  the  regalarit^  of  the  proceedinga  npoa 
whieli  the  judgment  for  costE  waa  based, 
were  included  therein,  and  litigated  on  the 
appeal.  After  affirmance  of  toe  judgment, 
the  appellant  ia  estopped  thereby  from  liti- 
gating any  question  involved  in  the  appeal; 
and  tne  respondent  thereafter  is  entitled  to 
enforce  esecntion  upon  the  judgment  for 
eoite. — Bell  t.  Tbompson,  8  Cal.  App.  483, 
9T  Pac.  1S8. 


S  1360.    - 

[a]  The  decision  of  this  court  rendered 
Dpon  a  former  appeal  tbat  the  complaint 
stated  a  cause  of  action  and  that  the  claim 
therein  set  out  was  not  barred  by  the  pro- 
viaiODB  of  the  atatute,  is  the  law  of  the  caae 
apon  a  aecond  appeal. — Lowe  ▼.  Ozmun,  8 
CaL  App.   387,  86  Pac.  72S. 


§  1361. 


-  Effect  Of  Bvldenc*. 


Is  not  tbe  law  of  the  caae  apon  the  second 
ai^peal,  where  the  evidence  at  the  second 
trial  is  so  distinct  as  to  render  the  grant- 
ing of  a  nonsnit  thereat  erroneous. — Adams 
T.  Tfaomton,  5  Cal.  App.  455,  90  Pac.  713. 

[b]  The  decision  upon  a  former  appeal  that 
tax  deeds  were  evidence  nnder  the  statuto 
that  tbe  delinquent  list  was  prepared  for 
the  years  for  which  the  land  waa  sold  for 
tases,  and  that  copies  of  the  delinquent  list 
for  those  yeara  verified  and  flied  with  the 
recorder  as  required  by  law  established  the 
existence  of  the  originals,  in  the  absence  of 
direct  eTidence  to  the  contrary,  is  the  law 
of  the  case,  apon  a  second  appeal. — Davis  v. 
Pacific  Improvement  Co.,  7  Cat  App.  452,  04 
Pac  695. 


A.    DECISION  IN  QENEEAL. 

REUAND     WITHOUT     DECISION— TO     PEBMH 

AMENDMENT  OF  PLEADTNOS,    1  ISET. 
EPPECrr   OF  CHANCR   OF   LAW.  }  ISSfi. 
SFFECT  OF  DBOISIOtr  OF  FEDERAL   COURT,  | 

iseoH. 

SCOPE  OF  DECiaiOH,  1 18SS. 

S  1367.    Betnand  Without  DecUmk— To  Pei^ 

mlt  AnMndment  of  Pleading!, 
[a]  Where  there  was  an  omission  to  insert 
the  true  name  in  tbe  complaint  of  defendant, 
who  appeared  and  answered,  and  filed  a 
cross-complaint,  this  court  upon  appeal  may 
order  the  complaint  to  be  amended  accord- 
ingly by  tbe  court  below  as  of  a  date  prior 
to  the  jndgment,  In  order  to  snpport  the 
Jadgment  for  plaintiff,  and  to  bind  the  de- 


.  Co.,  J  Cal.  App.  649, 

ao  fttc  mo. 

f  1S69.    Efl«ct  (tf  Cliango  of  Jivw. 

[al  The  supreme  conrt  on  hearing  on  ap- 
peal must  decide  whether  or  not  the  action 
of  the  lower  court  was  correct  at  the  time 
when  it  was  taken,  without  considering  any 
law  subsequently  passed  and  relating  to  the 
•abject,  but  which  is  not  retroactive  in  its 
efllect.— Hancock  t.  Thorn,  4Q  Cal.  643. 

S  13eoya-  Effoct  Of  DadBloD  of  Federal 
Oout. 
[a]  Where  ponding  snit,  and  before  the 
motion  for  a  new  trial  was  passed  npou,  the 
supreme  court  of  tbe  United  States  deter- 
mined that  the  fnited  States,  as  successor 
to  the  forfeited  ^ant  of  IHSO  made  to  tbe 
Atlantic  and  Pacific  Bailroad  Company,  was 
a  tenant  in  common  with  tbe  Southern  Pa- 
cific Company  in  respect  of  its  conflicting 
main-tine  grant  of  13G6,  and  tbat  equity  re- 
quired tbat  in  partitioning  said  lands  any 
lands  which  the  Southern  Pacific  Company 
had  assumed  to  sell  must  be  among  those 
aet  off  to  it,  such  decision  though  made  pend- 
ing suit  was  conclusive  aa  to  the  rights  of 
the  plain tiO  to  tbe  lands  contracted  for 
within  the  main-line  ^aut  and  such  rights 
should  have  been  conaidered  in  paasing  upon 
available  on  appeal  from 


S  1362.    Scope  of  Decision. 

[a^  The  defendant  demurring  to  the  com- 
plaint is  entitled  to  tbe  decision  of  tbe  ap- 
pellate eonit  on  all  questions  presented  by 
tbo  demurrer,  and  necessary  to  tbe  deci- 
sion made. — Barke  ▼.  Magaire,  164  Cal.  456, 
98  Pac.  21. 

B.    APFIEMANCB. 

BT    EQUAL    DmSION   OF    COURT,  1 18*5. 
AFFIRMANCE  WITHOUT  OPINION,  |  IflSaU. 
APPEAL   FKIVOLOUa    OR   DSTOIO    OF   MERIT, 

g  1974. 
ERKOR   MOT   SHOWN,  1 1BT5. 
BFFBCrr   OF   AFFIRUANOB   OB  BODIFIOATIOK, 

I  ISSi. 
POWER  TO  AFFIRM  VOID  JUDGMENT,  i  1S8S. 

S  1366.    Br  E«nal  DlTlBlon  of  Oonrt. 

[a]  Tbe  concurrence  of  four  justices  is 
necessary  to  pronounce  a  judgment  of  the 
court  in  bank,  but  it  is  not  necessary  to  tbe 
validity  of  such  a  judgment  tbat  four  shall 
concur  therein  npon  the  same  "groonds  of 
decision."  The  "grounds  of  decision,"  though 
required  to  be  stated,  are  not  the  judgment. 
It  is  sufficient  that  the  grounds  apon  whicb 
tbe  respective  jnstices  concur  in  tbe  judg- 
ment are  somewhere  stated  in  the  respec- 
tive opinions  delivered;  though  it  must  not 
be  inferred  that  the  judgment  would  be 
void  or  voidable  which  is  concurred  in  by 
the  requisite  n amber  of  justices,  even  if 
three  or  a  less  number  concurred  in  any 
opinion. — Philbrook  t.  Newman,  148  Cal.  178, 
82  Pac  772. 
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1  IseeVi.    Afllrmuica  Wltbmtt  Opinion. 

[a]  TLo  affiimauce  of  a  judgment  hy  an  sp- 
jrelUte  court,  altbough  witbont  an  opinion, 
18  a  determination  that  the  objections  argued 
against  it  aie  unavailing. — Estate  of  Sutro, 

2  Cof.  Pro.  Dae.   120. 

§  1374.    App«*l    FrlTotou    oi    Onold    of 
Marit. 

[a]  Where  it  appeara  tbat  an  action  b; 
an  insolvent  corporation  npon  a  aabscriptioQ 
to  its  stock  bf  decedent  was  commenced  af- 
ter distribution  of  the  estate  and  without 
an}'  preseDtati(>n  of  claim  against  it,  and 
a  'judgment  was  rendered  against  it  upon 
demurrer  to  the  eomplaint,  and  that  pend- 
ing the  appeal  therefrom  the  surriTing  ex- 
ecutor and  the  estates  of  deceased  executors 
were  discharged  after  final  settlement  of  all 
acconnts,  and  there  is  no  estate,  nor  any 
executor  to  reprcEent  It,  and  the  further 
prosecution  of  the  action  can  be  of  do  avail 
to  the  appellant,  the  judgment  will  be  af- 
firmed on  that  ground. — Union  Savings  Bank 
of  San  Jose  v.  De  Laveaga,  ISO  Cal.  395,  89 
Pac.  84. 

[b]  Where  an  appeal  from  a  judgment  and 
from  an  order  denying  a,  new  trial  is  con- 
fessedly without  merit,  and  it  is  apparent 
tbat  it  was  taken  merely  for  delay,  and  has 
had  the  effect  to  keep  the  plaintiff  out  of 
the  money  due  him  upon  a  promissory  note 
of  the  defendant  for  upward  of  two  years, 
and  to  put  him  to  coat  for  attorney's  fees 
and  printing  brief,  the  Judgment  and  order 
will  De  affirmed  with  damages  for  a  frivo- 
loaa  appeal. — Oofl  t.  Healey,  2  CaL  App.  95, 
63  Pac.  S9. 

S  1S76.    Error  not  Sbown. 

[a]  Where  the  evidence  justifies  a  finding 
which  is  conclusive  of  the  case,  the  judgment 
must  be  affirmed. — Uoore  t.  Ifoody  SS  Cal. 
873,  28  Pac.  109. 

[b]  If  findings  support  judgment  and  that 
ia  all  the  appellate  court  is  called  upon  to 
decide,  judgment  will  be  affirmed. — Hibernia 
Sav.  &  L.  Soc.  T.  Eaofman,  140  Cal.  €9,  73 
Pac.  750. 

[e]  On  appeal  from  the  judgment  and  from 
an  order  denying  a  new  trial,  where  the  find- 


catiouB  of  error,  or  of  insufficiency  of  the 
.evidence  to  support  the  findings  in  the  mo- 
tion for  a  new  trial,  the  judgment  and  or- 
der appealed  fram  mast  be  affirmed,— Meek 
V.  Southern  California  By.  Co.,  7  Cal.  App. 
606,   95   Pac.   166. 

§  1384.    Effect   of   AAimanco    or    Uodlflea- 

[a]  Where  the  plea  of  the  pendency  of  the 
former  appeal,  when  suit  was  brought, 
showed  its  determination  before  plea,  but 
did  not  state  the  character  of  the  deter- 
mioation,  the  fact  that  the  decree  of  con- 
firmation of  sale  appealed  from  by  the  lessee 
was  affirmed  will  be  judicially  noticed  by 
this  court. — Buhman  v.  Nickels  &  Brown 
Bros.,  7  Cal.  App,  592,  95  Pac.  177. 


§  1386.    Poww  to  Afllrm  Void  i_„ 

[a]  The  supreme  eourt  has  no  power  to 
affirm  a  void  judgment. — Ball  t.  Tollman,  135 
Cal.  875,  87  Am.  St.  Bep.  110,  67  Pac.  339. 

C.    MODIFICATION. 

KBFU8AL    Of    INEFFEOTDAL    UODIFIOATION, 

AHENDINQ    DEFECTS    AND    CORBEOTINS    BB- 

RORS,  i  1390. 
AUINDUENT     AS    TO     HAUES     OF     PABTIES, 

I  18»1. 
BEDDCINO  AUODNT  OP  JCDOMENT,  |  1303. 
MODIPTIKO     PB0VI810N8     AS     TO     ENFORCE. 

MENT   OP   JUDGMENT,  1 ISBS. 

5  1389.    Befnaal  of  Inoffoctiul  Uodlflcatlon. 

[a]  It  ia  not  necessary  to  order  a  modifl- 
eatiou  of  the  judgment  upon  appeal  by  strik- 
ing therefrom  words  which  are  mere  sur- 
plusage.— Hentig  v,  Johnson,  8  Cal.  App. 
221,  96  Pac.  390. 


§  1390. 


Defect!    and    Oorrectbis 


[a]  When  the  defendant  died  pending  his 
appeal,  and  his  administrator  was  substi- 
tuted, though  the  effect  of  affirmance  would 
be  to  make  any  residue  of  respondent's 
claim  payable  out  of  the  estate,  yet  as  the 
judgment  upon  affirmance  becomes  final  as 
of  the  date  of  the  entry,  and  the  sureties 
on  the  appeal  bond  are  responsible  to  the 
respondent,  it  would  be  improper  to  modify 
the  judgment  so  as  to  make  the  whole  of 
respondent's  claim  payable  out  of  tbe  es- 
tate.—Hendry  T,  Irvine,  9  Cal.  App.  373,  99 
Pae.  408. 

[b]  Where  the  means  for  modification  of 
the  judgment  to  express  tbe  correct  role  of 
law  appears  from  a  special  finding  of  the 
jur^  as  to  the  proceeds  of  sate,  such  modifi- 
cation will  be  made,  conditioned  upon  con- 
sent thereto  filed  by  respondent  with  the 
clerk  of  this  court.— Clapp  v.  Vatcher,  9  Cal. 
App.   462,  99  Pac.  549. 

§  1391.    Amendment  ■■  to  Nnm«  of 

ParUes. 

[a]  Where,  in  such  an  action,  judgment  ia 
entered  against  the  partnership  and  also 
against  the  member  individually  sued,  and 
the  evidence  shows  merely  a  sale  to  the  part- 
nership, the  court  has  power,  on  appeal  un- 
der section  578  of  the  Code  of  Civil  Proce- 
dure, without  directing  an  entire  reversal 
of  the  judgment,  to  order  its  modification 
so  that  it  shall  bo  merely  a  judgment  against 
the  members  of  the  partuerihip  on  their  part- 


§  1393.    Bednclng  Amount  of  Jodgment. 

{a]  Where  an  excessive  allowance  was  made 
for  extra  work  and  labor  done  by  the  con- 
tractor, according  to  the  testimony  offered 
by  him  as  plaintiff,  a  new  trial  will  not  be 
ordered  on  tbat  account,  but  the  judgment 
will  be  modified  to  conform  to  plaintiflTB 
proof. — MeConnell  v.  Corona  City  water  Co., 
149  Cal.  60,  85  Pac  929,  B  h.  R.  A.,  N.  8., 
1171. 
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[b]  Wiero  it  »ppja™  that  «  finding  as  to 
the  amoant  of  incidental  ezpenae  allowed  hy 
the  eonrt  ia  not  austained  by  the  evidence, 
and  to  avoid  a  new  trial  on  that  particular 
qnestion,  the  respond  en  ts'  otFei  to  remit  th« 
Thole  amount  allowed  from  the  judgment, 
tfaa  judgment  will  be  modified  in  that  re- 
■pect,  and  the  order  denying  a  new  trial  will 
he  affirmed,  end  the  judgment  as  modified 
affirmed,  at  appellantg'  costs. — PearEall  t. 
Henry,  153  CaL  314,  95  Pae.  154,  169. 

[e]  Error  appearing  in  the  judgment,  In 
including  eaate  paid  to  the  attorney  by  plain- 
tiff, with  tbs  fees  paid  for  hie  aervicea,  doee 
not  require  reveraal,  but  may  be  corrected 
by  a  modification  of  the  judgment,  at  of  the 
date  of  its  rendition.— Klokke  t.  Baphael,  8 
Cal.   App.   1,  96  Pac.  392. 

§  13&S.  Uodlfylng  PtotIeIoiib  m  to  Enforce- 
ment of  Jndgment. 
fa]  In  an  action  to  foreclose  a  note  and 
mortgage  held  by  the  plaintiff  as  collateral 
on  a  note  of  the  intervener  to  the  plaintiff, 
a  judgment  for  the  intervener  for  recovery 
of  the  secarities,  upon  payment  of  the  prin- 
cipal sum  of  her  note  to  plaintiff,  ahould  ba 
modified  upon  appeal  of  plaintiff,  by  fix- 
'"  ~  1  time  within  which  such  payment  most 


terventiOD  ahonld  t>e  dismissed  and  the  pla 
tiff  should  have  leave  to  proceed  with  the 
foreclosure  of  the  mortgage  between  the  origi- 
nal parties. — Chapman  v.  Benedict,  3  Cal. 
App.  399,  86  Pac.  736. 

D.    BEVEESAL. 
1.    In  General. 

POWER  TO  BENDER  FIMAL  JOTJQMENT,  | !«(), 
POWER    TO    DIRECT    JUDGMENT     IN     LOWER 

COCRT— WHEN  EXERCISED,  |  14QS. 
OBDERINO  NEW  TRIAL.  I  1«1I. 

OP  PART  OP  I88DE8  ONLY,  |  1*13. 

OS  CONDITIOrf.  I  1418. 

BTEECTING  PUKTHEB  FBOCEEDINOS  TW 
LOWER  COUBT— GRASTINO  LEAVE  TO 
AMEND  PLEADINGS,  i  1416. 

KFPEOT  OP  BETEH9AL— OP  OBDEB  DENTING 
NEW  TRIAL,  i  1418. 

S  1406.    Power  to  Bender  Final  Judgment. 

[a]  Held,  that,  wbile  the  findings  do  not 
rapport  the  judgment  rendered  for  the  de- 
fendants, the  judgment  cannot  be  ordered 
for  plaintiffs  upon  the  findings,  on  account 
of  the  failure  of  the  court  to  find  upon  a 
material  issoe  necessary  to  show  actual   and 


S  1409.  Power  te  Direct  Judgment  In  Lewei 
Conrt— Wlies  Exercised. 
[a]  When  the  apecial  verdict  of  the  jury 
shows  that  the  contract  set  up  in  the  an- 
swer was  executed  by  the  parties  and  that 
floor  entruiees  therein  required  were  not 
eonstmcted  before  tbe  building  was  totally 
destroyed  by  the  earthquaka,  held,  that  the 
defendant  ia  entitled  on  the  apecial  verdict 


to  have  the  judgment  for  the  plaintiff  re> 
versed,  with  directions  to  the  trial  court  to 
enter  judgment  for  defeudant  upon  the  spe- 
cial verdict.— Seebacb  v.  Knbn,  9  Cal.  App. 
485,  99  Pac.  723. 

[b]  In  an  action  by  a  county  to  recover  a 
license  tax  imposed  under  a  county  ordi- 
nance regulating  the  business  of  raising,  grat- 
ing, herding  and  pasturing  sheep  within  the 
couDty,  when  all  material  facts  are  found 
for  the  plaintiff,  and  judgment  went  for  de- 
fendants solely  on  the  ground  of  tbe  sup- 
posed invalidity  of  the  ordinance  imposing 
the  tax,  upon  the  determination  by  this 
court  of  that  qnestion  to  the  contrary,  tbe 
judgment  will  be  reversed  upon  the  finding, 
with  direction!  to  the  court  below  to  enter 
judgment  for  the  plaintiff  thereupon. — 
County  of  Mono  v.  Depauli,  9  Cal.  App.  705, 
100  Pac.  717. 

§  1411.    Ordering  New  Trial. 

[a]  In  reversing  the  judgment  this  court 
has  power  to  order  a  new  trial  of  the  is- 
sues between  plaintiffs  and  defendant;  and, 
this  court  having  affirmed  an  order  granting 
a  new  trial  involving  a  question  of  fact  as 
to  the  validity  of  the  plaintiffs'  claim,  it 
is  a  proper  case  for  granting  such  new  trial 
rather  than  to  order  a  judgment  for  tbe 
plaintiffs,  which  might  work  an  unjust 
conclusion. — Pollilz  v.  Wickersham,  160  Cal. 
S3S,  88  Pac.  911. 

[b]  If  the  verdict  is  against  the  evidence, 
the  appellate  court  cauaot  correct  the  ver- 
dict, but  will  remand  the  cause  for  a  new 
trial.— McMahon  v.  Heteh-Hetehy  etc.  By. 
Co.,  2  Cal.  App.  400,  84  Pac.  350. 

§  1412.    Of  Fart  of  lEsnes  Onl;. 

[a]  On  an  appeal  from  an  order  denying 
a  new  trial,  in  an  action  to  quiet  title  to 
several  piecea  of  property  with  respect  to 
which  tbe  issues  are  entirely  separate,  and 
ae  to  which  the  new  trial  was  properly  de- 
nied as  to  some  and  erroneously  as  to  others, 
the  order  should  be  reversed  and  a  new  trial 
granted  only  so  far  as  may  be  necessary  to 
correct  the  error  in  the  order. — Kobinson  v. 
Mnir,  151  Cal.  118,  90  Pac.  5£1. 


S  1413. 


-  On  Condition. 


[a]  The  supreme  court  may  reverse  a  e 
on  tbe  ground  that  the  verdict  is  exce! 
and  order  a  new  trial,  unless  the  appellee 
consent  that  the  judgment  be  modified  in 
amount  to  conform  to  the  opinion  of  the  ap- 
pellate court. — Atherton  v.  Fowler,  46  Cal. 
323. 

S  Kie.  Directing  Fortber  Proceedings  In 
Lower  Conrt— Orantlng  LeftTe  to  Amend 
Pleadings. 
[a]  Where  a  demurrer  which  should  have 
been  sustained  was  improperly  overruled  and 
judgment  improperly  rendered  for  the  plain- 
tiff, upon  reversal  of  tbe  judgment  the  plain- 
tiff will  be  allowed  leave  to  amend. — San 
Francisco  S.  Co.  v.  Aetna  Indemnity  Co.,  7 
Cat.  App.  98,  93  Pac.  888. 
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S  1*19.    Effect  of  B«TanaI— Of  Oidoi  Dttiqr- 

ln<MewTrlftL 
[*]  The  mere  BUspenBioD  of  th«  Jndgmant 
for  the  plaintiff  pending  pToceeding  on  mo- 
tion for  a  new  trial  by  »  defendant,  wbich 
if  denied,  or  pending  an  appeal  from  the 
Judgment  and  order  denying  a  new  trial, 
does  not  annal  the  judgment  ot  effect  an 
abatement  thereof  if  the  judgment  ia  not 
reverBod, — Fowden  t.  Papiflo  Coast  Steam- 
ship Co.,  149  Cftl.  151,  86  Pac.  ITS. 

2.    Orounda  for  Beveraal. 

EBBOB  IN  AOOEPTIHO  HIROB,  }  1*26%. 
EBBOB  IN   GBANTING  NONBCIT,  i  I42T. 
DEFECTS   m  PLEADINOH,  )  1429. 
EBRONEOUa  ADMISSION  OP  EVIDENCE,  t  H31, 
ERB0R8   IN   FINDINGS  AND   CONCLOSIONS   OP 

LAW,  I  1486. 
OHISSION  OR  REFUSAL  TO  FIXD,  }  1«ST. 
ERROR  IN  ORANTINO  NEW  TRIAL.  1  1489. 
ERROR  IN   DENYIHO  NEW  TRIAL,  ]  1440. 
EBBOB      IN      BETTINQ      ASIDE      JDDQHENT,  I 
1447  H. 

S  142SV'i.    Error  In  AcMpUng  Jnror. 

[a]  Where  a  juror  upon  his  voir  dire  mskee 
lon-ewbat  eonfliotiag  BtatenentB  as  to  his  at- 
titude, and  there  is  sufficient  conflict  to  war- 
rant a  ruling  by  the  court  either  accepting 
or  rejecting  the  juror,  hia  accentance  ia  not 
ground  for  reversal  on  appeal. — Burns  t.  Dun- 
ham etc.  Co.,  I4S  Cal.  208,  82  Pac  9SB. 

§  1427.    Error  in  OianUng  Nonsuit. 

[a]  A  court  should  not  dismiss  an  action 
in  which  an  issue  o(  fact  is  joined  for  fail- 
ure of  the  plaintiffs  to  appear  at  the  trial, 
under  subdivision  3  of  section  GSl  of  the 
Code  of  Civil  Procedure,  except  upon  proof 
under  aectioa  594  of  that  code  that  the  plain- 
liffa  have  had  Ave  days'  notice  of  such  trial; 
and  where  npon  appeal  from  the  judgment 
of  dismiasal  it  afflrmativeljr  appears  that 
such  dismissal  was  had  without  any  show- 
ing made  to  the  eonrt  of  notice  to  the  plain- 
tiffs of  the  time  of  trial,  or  of  the  waiver 
of  such  notice,  the  error  appeariog  in  the 
absence  of  sucb  showing  must  be  deemed 
prejudicial  and  the  judgment  of  dismissal 
must  be  reversed. — Estate  of  Dean,  119  CaL 
487,  87  Pac.  13. 

§  1420.    Defects  In  Pleadings. 

[a]  Mere  want  of  certainty  and  accuracy 
in  allegations,  notwithstanding  a  demurrer 
on  that  ground  was  tenable,  would  not  be 
ground  for  reversing  the  judgment  of  the 
trial  court,  based  upon  the  trial  of  the  is- 
sues joined  upon  the  complaint  and  answer, 
Lowe  V.  Yolo  County  etc.  Water  Co.,  8  Cal, 
App.  167,  96  Pac.  379, 

[b]  It  was  not  error  to  allow  an  amend- 
ment of  the  complaint  to  conform  to  the 
proofs;  bat  where  it  appears  that  the 
amended  comptaiat  does  not  aid  the  cause  of 
action,  the  judgment  for  the  plaintiff  must 
be  reversed,  with  instructions  to  sustain  de- 
fendant's demurrer  to  the  complaint. — Stiles 
V.  Hermosa  Beach  Land  etc  Co.,  8  CaL  App. 
352,  97  Pac.  91. 


§  1131.    Bnoi: 


I  Admissicai  of  Evldenee. 


[a]  It  was  prejudicial  error  to  admit  hear- 
say evidence  either  to  prove  the  value  of 
plaintiff's  services,  or  to  corroborate  the  tes- 
timony  of   plaintiff   that  he   was  employed 

by  the  defendant,  or  to  show  a  conversation 
with  the  register  of  the  state  land  office, 
to  excuse  delay  in  a  suit  for  years  that  should 
have  been  dismissed  on  motion. — Miner  v. 
Bickey,  S    CaL   App.   451,   90   Pac.   718. 

§  1436.  Znon  In  nndlngi  ud  Oonclusioiu 
of  Law. 
[al  Altbongh  eondusioDS  of  law  are  mingled 
with  findings  ef  fact,  that  cannot  constitnte 
ground  for  reversal.  The  requirement  of  the 
statute  that  findings  of  fact  and  eonelasiena 
of  law  must  be  separately  stated  is  merely 
directory;  and  if  correct  findings  or  conclu- 
sions of  law  and  fact  be  made,  they  may 
be  considered  in  their  true  character  wher- 
ever set  out;  and  if  there  be  any  doubt  as 
-to  which  class  a  finding  belongs  to,  it  is  to 
be  resolved  in  favor  of  the  judgment. — Butler 
V.  Agnew,  9  Cal.  App.  3S7,  99  Pae.  39S. 

S  1437.    Omlsaloa  or  Befnsal  ta  Find. 

[a]  Judgment  will  be  reversed  if  there  be 
no  finding  by  the  conrt  below  upon  a  mate- 
rial issue. — Haffenegger  v.  Bruce,  S4  Cal. 
416. 

[b]  In  an  action  involving  questians  regard- 
ing the  alleged  negligence  of  an  employer, 
caasing  personal  injuries  to  a  servant,  and 
regarding  the  cootributory  negligence  of  the 
servant,  in  which  special  issues  were  sub- 
mitted to  the  jury  under  the  authority  of 
section  625  of  the  Code  of  CivU  Procedure, 
together   with   the   general   form   of   verdict, 

'the  defendant  is  entitled  to  a  finding  upon 
all  of  the  special  issues,  and  the  failure  of 
the  jury  to  find  upon  eight  out  of  the  twelve 
special  issues  submitted  requires  that  the 
judgment  upon  the  geoeral  verdict  for  .the 
plaintiff  be  reversed  and  tbe  cause  remanded 
for  a  new  trial. — Larsen  v.  Leonhardt,  8  Cal. 
App.  226,  96  Pac.  395. 

§  1439.    Error  In  Granting  Hew  TiiaL 

[a]  Where  the  verdict  and  jud^ent  were 
properly  rendered  for  the  plaintiff,  and  the 
only  ground  on  which  a  new  trial  was  granted 
was  that  the  evidence  established  a  vari- 
ance from  the  claim  presented  for  the  bal- 
ance due  for  services  rendered,  the  order 
granting  a  new  trial  must  be  reversed. — Che- 
ney V.  McQarviu,  7  Cal.  App.  71,  93  Fac. 
3SS. 

§  1440.    Enor  In  Denying  New  Trial. 

[a]  Where  error  appears  in  the  disallow- 
ance of  items  to  the  appellant  arising  un- 
der the  contract  which  affects  the  amount 
of  the  judgment,  an  order  denying  a  new 
trial  of  issues  involving  sneh  amannt  must 
be  reversed. — Clyne  v.  Baston,  Eldridge  ft 
Co.,  148  CaL  887,  113  Am.  St.  Bep.  253,  83 
Pac.  36. 

S  1447>/i.    Error  In  Setting  Aside  Jadgment. 

[a]  The  defendant  is  not  an  aggrieved  party 
who  could  either  appeal  from  the  judgment 
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agalnat  tb«  rarety  oi  tnove  to  set  it  aside; 
aad  ktt  order  ■etting  aaide  tta«  judgmtot 
aC^Bat  the  surety,  os  hia  motion,  must  b» 
nrmnei. — Cburehill  t.  More,  7  Cal.  App.  767, 
90  Pm.  108. 

E.     BENDITION,  FORM   AND   ENTBT  OP 

JUDGMENT. 
BIGHT    07    JGDQZ    NOT    FRKBENT    AT    ASflD- 

UENT    TO    PABTIOIPATE     IIT    DECISION, 

I  1MB. 
ZNTBY   NUNC  PRO  TtJNO  WHEN  PAATZ  DIES 

AFTER  AROUUSNT,  t  14Sa. 
AMENDMENT,      HODIFIOATIOH     OB      8ETTIKO 

ABIDE— GROUNDS,  i  K57. 

$  1449.  Blgbt  of  Judge  Bot  Prcimt  at  AsgOr 
nwnt  to  Participate  In  Decision. 
[a]  Wbere  a  eaaie  is  submitted  on  biiefa 
alone,  kU  the  jnaticea  have  aa  equal  oppor- 
tanity  to  read  the  argument,  and  all  are 
deemed  to  be  preeent  at  the  argument  with- 


NEW  TRIAL— EVIDENCE,  1 14IS. 
FAILURE  TO  OBEY  MANDATE  OR  FOLLOW  DB- 
CI8I0H    OF   APPELLATE    COURT,  I  1480. 


§  1469y,. 

[a]  The  word  "remittitur,"  as  need  in  role 
s4  of  the  supreme  court,  is  the  term  employed 
to  designate  tlie  judgment  of  the  appellate 
tribunal  which  is  authenticated  to  the  court 
from  which  the  appeal  is  taken,  or  over 
which  its  can  trolling  jurisdiction  is  exer- 
cised, and  applies  to  all  judgmeote  of  the 
supreme  court  or  ef  the  district  eourts  of 
appeal,  whether  rendered  in  the  exercise  of 
tbeir  appellate  jarisdiction  or  by  virtue  of 
their  origin  a]  jurisdiction  exercised  for  the 
control  or  discretion  of  the  action  of  tbe  an- 
perior  courts, — Noel  t.  Smith,  2  CaL  App. 
15S,  83  Pae.  167. 


-or  any  of  them  are  qualified  to  join 
decision. — Pbilbrook    T.    Newman,    14S    CaL 
178,  82  Pac  772. 

S  1482.  BDtry  HoBC  Fro  Time  Whan  Partr 
Dies  After  Aignment. 
[a]  Where  the  appellant  died  after  tbe  tub- 
mieslon  of  tbe  appeal,  and  the  judgment  and 
erder  appealed  from  are  affirmed,  the  affirm- 
ance will  be  entered  nunc  pro  tnne  as  of 
the  date  of  tbe  snbmission. — Estate  of  Dol* 
beer,  14B  Cal.  227,  66  Pae.  695. 

§  14B7.    Amendment,  HodUcaUoit  or  Betting 


[a]  A  proceeding  by  motion  or  petition  to 
obtain  an  order  of  this  court  vaeating,  set- 
ting aside,  and  declaring  void  a  former  or- 
der rendered  nine  years  prerioualj  affirming 
an  order  denying  a  new  trial,  cannot  be  en- 
tertained on  the  ground  that  the  order  waa 
wrong  as  to  the  facts  and  the  law.— Phil- 
brook  T.  Newman,  148  Cal.  17E,  82  Pac.  772. 

[b]  This  court  has  the  right  to  decide  any 
point  before  the  judgment  becomes  &nal,  and 
will  do  so  after  its  opinion  has  been  filed, 
affirming  the  judgment,  when  its  attention 
is  called  to  the  faet  that  the  judgment  upon 
its  face  contravenes  a  statute  or  a  well-es- 
tablished rule  of  law;  and  the  fact  that  ap- 


modify  the  judgment  in  that  respect.— Lewis 
V.  San  Francisco,  2  Cal.  App.  112,  82  Pac. 
HOB. 

P.    MANDATE    AND    PB0CEEDINQ8    IN 
LOWEB  COUBT. 

DEFINITION,  1  1450^. 

POWERS  AND  DUTIES  OF  LOWER  COURT- 
JURISDICTION  OP  LOWER  COURT  APTKB 
REMAND.  I  1408. 

COMPLIANCE  WITH  MANDATE— AUENDHE NTS 
OR  INCIDENTAIi  RELIEF.  |  14S9. 

PBOCEEDINGB  AFTER  REUAKD.  |  1474. 

ENFORCEMENT  OP  JUDGMENT— PERSONS  LIA- 
BLE. 1 14TT. 

CbI.  Dl(Mt— 411 


[a]  A  judgment  modified  on  appeal  ia  B 
final  adjudication  of  the  rights  of  the  par- 
ties, and  the  lower  court  is  without  jurisdie- 
tion  to  make  any  further  judgment  or  order. 
Vance  v.  Smith,  132  Cal.  510,  64  Pae.  1078. 

[b]  Where,  upon  a  judgment  of  reversal  in 
the  supreme  eoort,  a  judgment  for  costs  of 
appeal  is  docketed  in  cooformity  with  rule 
XXH  of  that  court,  and  section  958  of  the 
Code  of  Civil  Procedure,  the  trial  conrt  has 
no  power  to  vacate  it;  but  in  so  far  aa  it 
baa  been  docketed  against  respondents  as 
to  whom  tbe  judgment  was  affirmed  by  tbe 
supreme  court,  the  trial  court  had  power  to 
set  it  aaide,  ao  as  to  make  it  conform  to  the 
decision  upon  appeal. — Chapman  T.  Hughes, 
3  Cal.  App.  622,  SC  Pae.  908. 

[c]  Where  the  judgment  was  affirmed  in 
part  and  reversed  in  part,  as  to  a  particular 
respondent,  he  is  liable  for  the  costs  of  ap- 
peal; and  his  discharge  in  insolvency  pro- 
ceedings does  not  relieve  him  from  such  lia- 
bility. In  any  event,  the  trial  court  waa 
powerless  to  relieve  him  from  the  efleet  of 
the  judgment  rendered  by  the  anpreme  conrt. 
Chapman  v.  Hughes,  3  Cal.  App.  622,  86  Pae. 


§  1469.    Compliance  wltb  Mandate— Amend- 
ments or  Incidental  Belief. 

[a]  The  allowance  by  this  court  upon  ap- 
peal, in  remandiug  a  cause,  of  certain  desig- 
nated amendments  to  the  complaint,  though 
it  makes  sach  amendments  obligatory,  in  the 
absence  of  any  showing  of  new  facts  justify- 
ing a  refusal,  does  not  in  any  respect  affect 
the  power  of  the  lower  court,  which  existed 
after  the  granting  of  a  new  trial,  as  well 
as  before  issue  joined,  to  allow  each  amend- 
ments aa  justice  deOiands. — Ellis  v,  Witmei, 
148  Cal.  528,  83  Pac.  800. 

[b]  Wbere,  pursuant  to  the  decision  made 
on  the  former  appeal,  the  complaint  was  al- 
lowed to  be  amended,  to  aet  forth  changes 
made  pursuant  to  the  terms  of  the  contract, 
in  an  action  against  the  suretiea  on  the  con- 
tractor's bond,  and  issues  were  joined  there- 
upon, a  finding  that  the  changes  were  made 
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puranabt  to  tb«  contract  conform ■  to  the 
amended  eomplaint. — PeopU'a  LambeT  Co.  ▼• 
Oillard,  9  Cal.  App.  435,  90  Pm.  SSfl. 

S  1474.    Froceedlacf  After  B«iiuiid. 

[a]  Where  an  appeal  from  the  jndgment 
i*  diBDiissed,  and  an  appeal  from  an  order 
refuging  a  new  trial  ii  reversed,  such  re- 
venal  operate*  to  vacate  the  judgment,  and 
the  trial  court  has  jumdictioa  to  retry  the 
eaie  and  render  a  different  judgment. — Bell 
r.  Staacke,  151  Cal.  544,  91  Pae.  322. 

[b]  Where  the  plaintiff  broaght  an  netioQ 
for  alander,  and  caused  the  clerk  to  enter 
a  dismiEBal  thereof  after  defendant  had  in- 
enrred  coati  in  taking  etepa  to  procure  a  dia- 
miiaal  thereof,  and  had  included  tlOO  for 
counsel  feea  in  hie  cost  bill,  and  upon  a  for- 
mer appeal  from  an  order  striking  oat  the 
counsel  fees  the  order  was  reversed,  leaving 
the  cost-bill  as  to  attorney's  fees  intact, 
upon  going  down  of  the  remittitar,  the  court 
proper)}'  rendered  judgment  against  plaintiff 
for  $100  counsel  fees,  without  furtlier  notice 
and  hearing,  as  an  incident  to  the  judgment, 
and  for  the  further  sum  of  $32  costs  upon 
appeal,  to  which  no  abjection  was  taken. — 
Oaffey   t.   Mann,   5   Cal.   App.    712,   SI   Pae. 

17a. 

§  1477.    Enforcement  of  Jndgtnetit—Penoiui 
Uahle. 

[a]  Where  an  undertaking,  purporting  to  be 
glTsn  under  section  942  of  the  Code  of  Civil 
Procedure  for  the  purpose  of  staying  execu- 
tion of  a  money  judgment  pending  an  appeal, 
is  not  executed  by  the  judgment  debtor,  the 
trial  court  is  without  juTisdiction,  upon  an 
affirmance  of  the  appeal,  to  enter  a  new 
^dgment  against  the  judgment  debtor,  if 
M  new  proceedins  or  action  had  been  insti- 
tuted agatBSt  uiiF,  ana  no  aummons,  notice 
or  other  process  had  been  served  upon  him. 
A  judgment  so  entered  is  wholly  void. — 
W£ldon  V.  Bogers,  154  Cal.  632,  98  Pac-  1070. 

S  14SB.    K«w  Trial— Erldence. 

[al  A  reversal  by  the  appellate  court  of  an 
order  denying  a  new  trial,  on  the  ground 
assigned,  that  the  findings  were  not  justifled 
by  the  evidence,  has  the  effect  to  award  to 
the  parties  a  new  trial.  The  parties  oc- 
cupy the  same  position  nnder  such  reversal 
■8  though  no  trial  had  ever  been  had.  The 
case  is  before  the  court  below  for  trial  do 
novo  of  all  issues  of  fact,  upon  such  proper 
amendmenta  to  the  pleadings  as  the  court 
njsy  allow;  and  the  parties  have  the  right. 
upon  the  new  trial,  to  introduce  any  and 
all  competent  evidence. — Biley  t.  Loma 
Vista  Bnnch  Co.,  5  Cal.  App.,25,  89  Pac.  849. 

[b]  There  being  no  flndinga  and  no  waiver 
of  findings,  the  judgment  ia  anauthorized.  It 
cannot  be  deemed  supported  by  the  former 
findings  sot  aside  upon  reversal.  The  mere 
failure  of  appellant's  counact  to  object  to 
the  procedure  adopted  by  the  court  did  not 
have  the  effect  to  waive  the  right  of  the  ap- 
pellant to  appeal  from  the  erroneons  and  un- 
Mupported  order  and  jud^ent  rendered 
against  appellant  upon  motion,  without  the 


rew  trial  allowed  by  this  court. — Bile^  i 
Loma  Vista  Banch  Co.,  5  CaL  App.  25,  U 
Pac.  849. 

5  14B6.    Failure  ta  Obey  Huidate  or  FoUok 

Dedalon  of  Appellate  Court. 
'[a]  Where  the  snperior  court,  after  the 
going  down  of  the  remittitar,  awarded  judg- 
ment in  favor  of  the  respondent  against  the 
appellant  upon  motion,  based  upon  a  former 
judgment  rendered  in  his  favor  against  eo- 
defendante  of  the  appellant,  withont  any 
trial  or  findings  of  fact  against  the  appellant, 
the  judgment  la  erroneous  and  must  be  re- 
versed.— Biley  v.  Loma  Vista  Bench  Co.,  S 
Cal.  App.  25,  89  Pac.  849. 

O.    JUEiaDICTION    AND    PB0CEEDING3 
OP   APPELLATE   COUBT   APTEE   BE- 
MAND. 
■  1490.    Amendment  or  Modification  of  Judg- 
ment, 
[a]  The  supreme  eonrt  has  no  appellate  jn- 
risdiction  over  its  own  judgments;  it  cannot 
review  or  modify  them  after  the  case  has  once 
passed  by  the  issuance  of  the  remittitur,  from 
Its  control— In  re  Wharton,  130  Cal.  488,  62 
Pae.  741. 

ZVn.    IJABILITIBS     ON     BONDS    Ain> 
DKD&BTAKINaS. 

CONSTRUCTION,  |  Ua8. 
EPfECrr   ON  JDDQUEHT  LIEN,  1 149SH. 
DNNEOESBART   OB    EXCEa3ITE   BONDS,  t  1487. 
SimUARr    JUDOUBNT    A0AIM8T    SOUETIES,  | 
IGOe. 

§  1493.    ConBtmcUon. 

[a]  Though  the  liability  of  the  sureties  on 
a  stay  bond  cannot  be  extended  beyond  the- 
true  meaning  of  the  term  of  their  contract, 
yet  this  rule  does  not  preclude  the  applica- 
tion of  the  ordinary  rules  for  the  interpreta- 
tion of  contracts.  To  support  the  condition 
of  a  bond,  the  court  will  transpose  or  reject 
insensible  words,  or  supply  s,u  omissloii,  and 
explain  it  according  to  the  circumstances 
under  which  it  was  made,  and  the  matter  to 
which  it  relates,  and  will  so  construe  it  as  to- 
effectuate  the  obvious  intent  of  the  parties. 
Austin  V.  Union  Paving  etc.  Co.,  4  Cal.  App. 
610,  8S  Pac.  731. 

[b]  Where  the  stay  bond  was  given  to  stay 
execution  upon  a  judgment  aggregating 
nearly  tl,O00,  and  the  statement  of  the  penal 
sum  was  "S20O.OO,"  followed  by  the  recital, 
"being  double  the  amount  named  in  the  jndg- 
ment," the  bond  shows  an  obvious  clerical 
mistake,  and  it  being  evident  from  the  terms 
of  the  bond,  and  the  subject  matter  to  which 
it  relates,  and  from  the  presumed  knowledge 
of  the  sureties  as  to  what  the  law  required 
to  stay  execution,  that  they  intended  to  bin^ 
themselves  in  the  penal  sum  of  $2,000,  it  will 
be  so  construed. — Austin  v.  Union  Paving 
etc.  Co.,  4  Cal.  App.  810,  88  Pac.  7aL 

§  1493'/3.    Effect  en  Jndgment  Lien. 

[a]  A  judgment  lien  arising  from  th« 
docketing  of  a  judgment  against  the  ownei 
of  property  ia  destroyed  by  the  effect  of  t 
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1U7  bond  OD  appealj  and  tbe  awaer  iiift7  eon- 
T«7  the  land  to  anjone  pending  the  appeal, 
provided  it  is  not  disposed  of  with  intent 
to  defraad  tbe  appellant's  creditors. — Austin 
T.  Union  P&ving  etc.  Co.,  4  Cal.  App.  810, 
M  Pac.  731. 

§  1497.    UimeceiBur  01  EzcMslTfl  Bonds. 

is]  An  undertaking  in  double  the  amonnt 
costs,  taxed  in  a  ease  where  no  undertak- 
ing is  required  to  staj  execution,  is  'with- 
ont  validity  either  as  a  statutory  or  common- 
Itw  bond,  and  cannot  be  enforced  aijainst 
the  luretiea.— Estate  of  McQinn,  3  Cof.  Pro. 
Dec.  127. 

S  leoe.  Simmuiy  JVdgmeat  Agaliurt  Stm- 
Uas. 
[■]  Th«  nperior  court,  when  applied  to, 
ei  parte,  for  leave  to  bare  execution  issued, 
s«  provided  in  section  685  of  tbe  Code  of 
Civil  Procedure,  has  no  power  to  direct  the 
payment  of  money,  bnt  only  to  give  leave 
that  the  former  judgment  be  carried  into 
execution;  and  in  so  far  as  an  order  granting 
sDch  leave  purports  to  direct  that  the  execu- 
tion should  be  for  a  named  amonnt  It  is 
uielesa  xtsd  void.  An  appeal  from  such  an 
Older  ia  not  one  from  an  order  directing  the 
paymeDt  of  money,  and  section  S42  of  the 
Code  of  Civil  Procedure  does  not  authorise 
the  giving  of  an  undertaking  on  sucb  appeal 
to  stay  tbe  proceedingt  either  on  the  original 
judgoient  or  on  the  execution.  If  such  an 
undertaking  be  given  on  such  an  appeal,  the 
trial  court,  on  the  afflrmance  of  tbe  order, 
ia  without  anthority  to  eater  an  ex  parte 
judgment  against  the  sureties  for  the  amount 
for  which  the  order  directed  the  execution 
to  issue,  and  a  judgment  so  entered  is  void. — 
Weldon  V.  Kogers,  154  CaL  632,  98  Pac.  1070. 

[b]  Section  B42  of  the  Code  of  Civil  Proce- 
dure provides  for  an  undertaking  on  appeal 
staying  execotion  and  for  an  ex  parte  judg- 
ment thereon  against  the  sureties,  only  upon 
■ppeala  from  a  judgment  or  order  directing 
the  payment  of  money. — Weldon  t.  Bogere, 
154  Cal.  632,  98  Pac.  1070. 

[c]  An  undertaking  given  by  an  appellant 
in  pursuance  of  an  order  of  the  supreme  court 
For  a  supersedeas  can  be  enforced  by  aetion 
only  and  not  by  a  summary  judgment  without 
pioceas  or  notice,  as  specially  provided  in 
s  cue  of  an  undertaking  given  under  section 
Mg  of  the  Code  of  Civil  Procedure.— Weldon 
».  Eogera,  154  Cal.  632,  98  Pac.  1070. 

AFPEABANOE. 
IndBile  acts  or  proceedlnci  'br  which  parties  to 
drO  artloiu  In  bvditsI  plao*  themselves  before  the 
tMrt.  parssnallT  or  b;  rsprseeiitationj  netnie, 
niiUltes,  and  vaUilltr  of  eutrr  or  notlc*  of  mppeu- 
an.  sad  flUnf  and  serrlaa  tlurmt;  withdrawal  of 
1  sittinc  sslds  appearanes;  what  eonitltntes  csnatal 
K  ipeelal  appearance,  and  operation  and  effaet 
ttsnal  a>  a  sntailsslon  to  tlu  JnitsdleUen  and 
•il*«i  of  ohJecOons  thereto,  or  of  ohjactlons  to  ds- 
btts,  tnecnlatltios,  ete..  la  prooess  01  servlc*  there- 
Mi  aad  eSoet  of  f*U«r*  to  apposi. 
BFECUL    APPKARANOX    CONSTBUZD    AS    fiXlT- 


APPEARAHCS  AS  CONPEKRINO  JUBISDTCTIOIf, 


the 


[a]  Whsre,  by  mistake  in  suing  a  Mai 
corporation  named  "Clio  Uining  Company, 
which  owned  tbe  Clio  mine  described  in  tb 
complaint,  and  bad  ita  oCBce  at  Boston, 
Massachusetts,  it  was  misnamed  the  "Clio 
Mill  and  Mining  Company,"  designated  as  a 
Maine  corporation,  and  owner  of  the  Clio 
mines,  and  upon  publication  of  summons, 
copies  of  the  summons  and  complaint  were 
sent   to  tbe   correct   office   of  the   "Clio   Mio- 


n  New  Jersey  corporation  having  t 
tion  with  the  property  involved,  but  bearing 
the  miscalled  name,  appeared  in  the  action 
and  defended  it,  and  upon  correction  of  the 
name  of  tbe  corporation  sued,  by  striking 
out  the  worde  "and  Milling"  therefrom,  the 
attorney  for  the  defendant  appeared  also  for 
the  "Clio  Mining  Company"  to  oppose  tbe  cor- 
rection, and  made  several  motions  therein  on 
Its  behalf,  and  tbe  same  company  thereafter 
appeared  by  anotber  attorney  to  vacate  the 
order  allowing  an  amendment  to  the  com- 
plaint, and  to  quash  service  thereof,  and  to 
set  aside  the  judgment  and  to  retax  coste, 
the  jurisdiction  of  the  eourt  was  admitted  by 
the  "Clio  Mining  Company,"  notwithstanding 
each  appearance  therefor  was  designated  as 
"special,"— Nisbet  v.  CUo  Min.  Co.,  2  Cal. 
App.  436,  83  Pac  1077. 

[b]  If  a  party  appears  and  asks  for  any 
relief  which  could  only  be  given  to  a  party  in 
a  pending  case,  such  as  presenting  amendment 
of  pleadings,  or  striking  papers  from  the  flics 
or  granting  relief  from  excessive  costs,  it  is 
a  general  appearance,  no  matter  how  care- 
fully or  expressly  it  may  state  that  the  ap- 
pearance is  special. — Nisbet  v.  Clio  Min.  Co., 
2  Gal.  App.  436,  88  Pae.  1077. 

§  24.  Appaamiee  aa  Confwrlns  JnrUdictloii. 
[a]  Where  defendants  in  an  action  to  fore- 
close a  mortgage  by  deed  were  served  with 
summoDS,  and  gave  notice  to  the  plaintiff  of 
tbeir  appearance  and  consent  to  judgment, 
the  appearance  was  complete  when  the  notice 
thereof  was  served;  and  no  particular  time 
was  required  within  which  to  file  the  eame, 
tbe  only  object  of  filing  the  notice  and  con- 
sent ibcing  to  give  the  court  jurisdiction  to 
render  judgment  against  the  defeodante. — 
Anglo-Caltfornian  Bank  T.  Qriswold,  153  Cal. 
692,  S6  Pac.  353. 

§  81.  Appearance  as  Walvar  of  Process  and 
Service  Tbeieof. 
[a]  The  court  had  jurisdiction  of  the  persou 
of  the  claimant  of  title  upon  his  voluntary 
appearance,  which  was  equivalent  to  personal 
service  of  the  inmmons  and  a  copy  of  the 
complaint  upon  him,  under  section  416  of  the 
Code  of  Civil  Procedure.— Blackburn  v. 
Bucksport  etc.  B.  B.  Co.,  7  CaL  App.  640, 
05  Pac.  668. 
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ABBIT&ATION  AND  AWABD, 

BBQUtBITES  AND  TALIDITT  OF  SOBHISSIOM, 

ill. 

TniB  TO  nLB  AWABD,  1  BSU. 

{  13.    BoqnlBltM  Mid  VtUMtr  of  BntmlHloii. 

[a]  The  submiHiou  ot  »  cauie  to  arbitratioo 
Ie  &  ereatiou  of  th«  itatnte;  and  tha  arbi- 
tration  mnat  find  lopport  in  and  be  govemed 
by  the  ]imitatloni  and  reitrtctions  of  the 
atatate.— In  r«  Abrami,  3  CaL  Add.  237,  81 
Pao.  363. 

[b]  A  inbmiuioii  to  arbltiatioit  itipnlating 
that  two  arbitratoTB  named  maj  ebooia  a 
third  not  named,  and  that  tbo  award  shall  be 
final,  and  neithai  party  ihall  bare  any  right 
of  appeal,  la  void  onder  the  statute,  and  a 
clerk's  judgment  entered  upon  the  award  Is 
Toid.  And  the  eoott  properly  ordered  a  per- 
petual itay  of  ezeeutiou  thereupon. — In  re 
Joshua  Bendy  Machine  Works,  9  CaL  App. 
610,  99  Pao.  IIID. 

[o]  Jurisdiction  in  arbitration  proceedings 
under  the  statute  is  special,  and  it  can  attach 
only  by  a  tnbstantial  compliance  with  all 
the  requirements  of  the  statute. — In  re  Joshua 
Hendy  Machine  Works,  S  Cal.  App.  eiO,  8S 
Pae.  1110. 

S  3Zy«.    Tima  to  File  Award. 

[a]  The  agreement  to  submit  the  eanse  need 
not  limit  the  time  within  which  the  award 
mast  be  made,  and,  in  such  case,  the  eonrt 
may  compel  an  award  in  ease  of  anreasonable 
delay;  but  where  the  time  for  flling  the  award 
ie  limited  by  the  agreement  of  the  parties, 
the  court  has  no  juriBdictioa  to  extend  or  add 
to  the  original  agreement,  or  to  compel  an 
award  after  the  tima  so  limited,  and  an 
award  filed  thereafter  is  void. — In  re  Abrama, 
2  Cal.  App.  £37,  S4  Pac.  363. 

ASREST. 

IndnSa  taUnf  and  keeplnf  imtsobs  In  !•(■]  ons- 

•f  crime,  or  ta  prtrant  commiwlon  ef  erine ;  nitnie 
and  uop*  ot  (he  ismedy  In  both  ct«l  uid  ertmlnal 
oases  In  leneral;  In  what  oases  and  to  and  acalnit 
wbon  It  Is  allowed,  and  prlTllafB  from  amit; 
xrennds  of  siieet  ud  Jnrlidietlou  over  and  proceed- 
Infi  to  obtain  aireet;  lunanco,  nqnlillei,  and  valid- 
Itj  of  write,  wairauti,  orders  of  arroit,  eto.,  In  dvU 
BctloDS,  and  aroendniant  thereof;  aetborftr  to  anest, 
BiaklBi  erreeta  and  servloe  of  write,  wanante,  etc 


■  frODi  eostodr  of  poor  debtors, 
eto.,  and  otber  relief  afalnst  arrest ;  return  of 
prooesi  for  arreat;  lialiUltUs  an  and  enforoement  of 
eeonrltlei  flven  to  obtain  aneita;  and  HabUltie* 
of  persoiu  other  tban  oBoera  tor  vronctnlly  ja:o- 
cnriai  or  naUnf  anoets. 

I.  IN  CrVTL  ACTIONS,  55  1-19. 
n.  ON  CEIMINAL  CHABOES,  !!  20-27. 

I.  IN  orrut  AonoNa 

BIQHT  TO  RBUBDT,  t  *■ 

AFETDATITS     AND     APKJOATIONS     FOB     AB- 

RBST,  19. 
AVERBIHO     SXISTtmn     OT     OADSC     Of 

ACTIOK.  1 10. 


i  3.    Blgbt  to  Bentedy. 

[a]  An  order  of  arrest  in  a  civil  ftcttoo 
brought  in  tliis  state,  made  for  frand  of  the 
defendant  in  incurring  tbe  obligation,  is  part 
of  the  remedy  allowed  to  the  plaintiff  by  the 
law  of  this  state,  although  the  eanae  of  ac- 
tion arose  between  aliens  at  Shanghai,  China, 
and  the  fraudulent  acts  set  up  aa  warranting 
the  arrest  were  committed  there,  and  though 
neither  of  the  litigantB  are  citizens  or  resi- 
dents of  this  state. — Ex  parte  Eowltz,  2  Cal. 
App.  752,  84  Pac.  229. 

1  9.  Attdaviti  Bod  Applications  foi  Arrest. 
[a]  Where  the  affidavit  for  arrest  was  sulB- 

clent  in  other  respects,  and  there  waa  at- 
tached to  it  a  copy  of  the  complaint,  and 
the  afSant  makes  oath  that  the  allegatiaDe 
therein  are  tme,  it  fully  complies  with  the  re- 
quirement of  the  law  that  it  muat  appear 
from  the  affidavit  that  a  cause  of  action  ex- 
ists.—Ex  parte  HowitE,  2  CaL  App.  752,  84 
Pac.  229. 

[bl  An  affidavit  for  arrest  stating  that  de- 
fendant on  or  aboDt  a  certain  date  presented 
a  forged  check  to  plaintiff  at  Shanghai,  Cbinai, 
and  obtained  thereon  9,780.50  taels,  of  the 
valne  of  86,260,  and  shortly  afterward  took 
passage  under  an  assumed  name  for  America, 
IS  sufficient  to  show  that  the  money  was 
fraudulently  obtained,  and  to  jnsti^  the 
arrest  of  the  defendant  in  a  civil  action 
against  him  in  this  state. — Ex  parte  Howiti, 

2  Cal.  App.  762,  84  Pae.  229. 

[c]  The  fraud  of  the  defendant  in  contract- 
iDg  the  debt  need  not  be  alleged  in  the  com- 

Jlaint,  but  may  be  set  forth  ic  the  affidavit 
or  the  arrest  required  by  section  431  of  the 
Code  of  Civil  Procedure.  It  is  sufficient  nn- 
der  that  section  that  the  affidavit  sets  forth 
the  frand  npon  information  and  belief,  where 
the  facte  are  stated  upon  which  the  informa- 
tion and  belief  are  founded. — Ex  parte 
HowItE,  2  Cal.  App.  To2,  84  Pae.  229. 

[d]  To  justify  an  order  of  arrest  under  sec- 
tion 481  of  the  Code  of  Civil  Procedure,  com- 
petent evidence  must  appear  by  affidavit  of 
the  jilaintiff,  or  some  other  person,  such  as  to 
justify  the  court  in  making  a  finding  npon  a 
trial  that  the  ease  is  one  mentioned  in  sec- 
tion 479  of  that  code.  If  plaintiff  does  not 
personally  know  the  facts,  he  muet  procure 
the  affidavit  of  one  who  does  personally  know 
them.  The  order  of  arrest  cannot  be  based 
npon  hearsay,  nor  upon  any  statement,  bow- 
ever  positive,  which  is  founded  upon  hearsay. 
Neves  ▼.  Costa,  9  CaL  App.  Ill,  89  Pae.  860. 


§  10. 


-  ATomng  Eztstance  ot  Omss  of 


[a]  The  complaint  on  which  the  order  of 
arrest  was  founded,  in  the  ordinary  form  of 
iudebitatus  assumpsit,  alleging  an  indebted- 
ness of  defendant  to  plaintiff  in  a  sum  stated 
for  certain  Chinese  coins  delivered  to  defend- 
ant b 
■•whic 

agreed  to  pay  to  plaintiff  on  demand,"  statea 
a  cause  of  action,  though  it  alleges  no  de- 
mand before  suit.    The  bringing  of  tha  aoit 
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ABBEST,  n,  If  23-2S— ASSAULT  AKC  BATTEBT,  L 


WIS  a  mSlcieiit  demand  upon  the  defendant. 
Ei  put*  Howitz,  2  Cal.  App.  752,  S4  Pae.  £29. 

IL    OH  OBHONAL  OHASGEa 

inTBORTTT  TO  ABBS?T  WITHOUT  WABKAHT. 

133. 
TUTEB     or     rOBUAI.    AKBEST     BT     AOQm- 

ESOENOE,  I  2SH. 
TIBBAXT,  rORU.   CO^ITXHTS,  |  SS. 

{  22.  Anthoritjr  to  Amst  Wltbont  Wananl 
[t]  The  admitted  fact  that  the  defendant 
wtnld  not  have  been  arreated  had  he  oonflned 
UMself  to  vagraner,  and  tbat  he  ^ai  believed 
t«  have  assaulted  and  beaten  a  man  on  the 
■tieet,  cannot  make  illegal  bis  arrest  for 
Tajraney  without  a  wajrant. — People  v.  Craig, 
15£  CaL  12,  91  Pec.  997. 
[h]  Where  the  arresting  ofScer  had  actual 
kiowledge  of  a  series  of  continued  acta  con- 
ititnting  vagrancj  by  legal  definition  on  the 
part  of  the  defendant  for  a  period  of  three 
montha  prior  to  the  arrest,  sach  vagrancy  is 

4  species  of  misdemeanor  in  which  the  officer 
baving  SDCh  complete  knowledge  was  justifled 
in  making  an  arrest  without  a  warrant  as 
fully  sa  in  case  of  any  misdemeanor  com- 
nitted  or  attempted  in  hia  presence. — People 
T.  Craig,  152  CaL  42,  91  Pae.  997. 

[t]  When  the  plaintiff  was  foand  by  the 
police  officer  at  a  late  hour  of  the  night  in 
a  vicinity  where  he  bad  been  specially 
ordered  to  aearch  for  a  suspicious  character, 
and  where  previous  crimes  bad  been  com- 
mitted, he  had  anthority  to  inqnire  as  to 
bii  identity  and  business,  and  it  was  tbe  dnty 
«f  the  defendant  to  answer  him,  knowing  him 
to  be  a  police  officer  in  uniform,  and  when 
hs  refoaed  to  answer,  the  officer  properly  pro- 
postd  to  take  him  to  the  police  station,  if  be 
persisted  in  such  refusal,  and  had  the  right 
lo  (earch  him  for  any  eooeealed  weapons. — 
Oisake  t.  Sanders,  9  Cal.  App.  13,  9B  Pae.  43. 

5  23Vi.    Waiver  of  Formal  Aireat  b7  Ae- 

qnlescence. 
[a]  The  plaintiff  waived  a  formal  arreat  by 
the  police  officer,  by  his  voluntary  action  in 
urging  the  officer  to  come  along  with  him 
sad  go  to  the  police  station,  at  which  he 
arrived  in  company  with  tbe  officer.— Qisske 
v.  Sanders,  9  CaL  App.  13,  08  Pae.  43. 

f  28,   Wstrant,  Fonn,  Oontanta. 
[a]  A  warrant  (or  arrest  is  only  required  by 
Mctien  1472  of  the  Penal  Code  to  designate 
tbe  offense  charged. — In  re  McCue,  7  CaL  App. 
m,  96  Pae.  110. 

A£flON. 

bdai*  uallelona  bttmlnx  of  or  sMUnc  Are  lo  or 
MMiptinc  to  bnm  buildings  or  atbar  ftmetorss  and 
Itipnty  Uursls;  nator*  and  alMnaBts  of  tba  erlnus 
it  mm.  bonae-bBmlnf,  sto..  and  of  dafTMS  tbiraol; 
Mtaii  and  axtml  of  erimlnal  rssponslbllltj  thns' 
tit,  sad  crouida  of  dsfeni*;  asd  pToiaontiaB  and 
mlibBsnt  of  ibA  acta  aa  pnbUs  offMUM. 
niCHEiiTS   OP  oftensb—vaijIditx  or  IN- 

aUSANCS  POLIOT,  |  •. 


IKBlCniENT    OR    INFOBHATIOK— FORU    AND 

BB4tII8ITE8,  I  S. 
WSIOHT    AND    8DPPICIENOT    OP    EVIDENCE— 

EXISTENOB     OP    IMaOBANOB    OOUPAKT, 

137. 

msntucTioNS,  its. 

§  6.  Elemanta  of  Offaiuo— Validly  of  Inanr- 
aaco  Policy, 
[a]  The  crime  of  malicionsly  bnniing  in- 
sured property  with  intent  to  collect  on  an 
insurance  policy  is  complete,  although  the 
policy  may  be  invalid,  if  the  defendant  be- 
lieved it  to  be  valid,  and  committed  tbe  act 
with  the  intent  to  defraud.— People  T.  Uorley, 
8  Cal.  App.  372,  97  Pae.  84. 

§  9.    Indictment  or  laformatloD — Fonn  and 

SequlalteB. 
[a]  Where  the  specific  acts  pleaded  in  an  in- 
formation abow  the  offense  of  willfully  and 
maliciously  burning  the  insured  property  at 
the  defendant,  with  the  intent  to  defraud, 
prejudice  and  damage  an  insurance  company, 
under  section  548  of  the  Penal  Code,  tbe  fur- 
ther deatgnation  of  the  offense  aa  "arson"  is 
immaterial.— People  T.  Morley,  8  CaL  App. 
372,  97  Pae.  84. 

§  27.    Weigbt  and  SntBcleney  of  Evidence — 
Existence  of  Inrarance  Company. 

[a]  It  need  only  be  shown  that  tbe  insur- 
ance company  intended  to  be  defrauded  was 
a  de  faeto  corporation,  and  acting  as  an  in- 
surance company.  Tbe  statement  in  the  in- 
surance policy  held  by  the  defendant  that  the 
insurance  company  was  Incorporated  on  a  cer- 
tain date,  and  the  evidence  of  a  witness 
that  be  was  in  the  employment  of  the  cor- 
poration, constitute  sufficient  evidence  that 
It  ia  a  de  facto  corporation. — People  v.  Mor- 
ley, 8  Cal,  App.  372,  97  Pae.  84. 

§  33.    iBStractloiu. 

[a]  The  court  properly  refused  a  requested 
instmctioQ  to  the  effect  that  the  prosecution 
has  the  burden  to  prove  the  ownership  of  the 
building  burned  as  alleged  in  the  indictment, 
aa  a  material  element  in  the  offense  charged. 
It  was  not  necessary  to  prove  such  alleged 
ownership,  provided  the  house  was  otherwise 
described  sufficiently  for  purposes  of  iden- 
tification, and  was  otherwise  identified  by  the 
evidence.- People  v,  Laverty,  9  CaL  App.  756, 
100  Pae  8BB. 

ASSAULT  AND  BATTERT. 

belndo  acts  of  vlolenee  toward  ths  person  of 
anotbsi,  slUnr  with  or  wltbont  aetoal  toneblng  or 
ititUni,  not  cantUtnUnf  an  elsmsnt  In  or  attempt 
to  commit  ur  otbn  spaeUle  Injurr  or  offoua; 
JnstlBoatloa  or  esGUH  far  sneh  acts;  dienmMuicas 
of  annvatlon;  and  liabilities  and  romodlos  tbonfor, 

I.  CIVIL  ACTION,  a  1-16. 
n.  CRIMINAL      BESPONSIBILITY      AND 
PK03ECUTI0N,   t|   17-51. 

I.    CIVIL  ACTIONS. 

DEFENSES— DEFENSE    OP    FROFEBTT   OB   KS> 
UOVAL  OP  TBEaPABSEB.  1  >. 
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PLEADIITO,  I  S. 


OF  ETIDENOE— IM  QXKEBAI^ 


§  2.  Defeusea — DefeiiM  of  Fropeitr  or  B»- 
moTBl  of  TreBpaweT. 

[e]  Where  th«  defendants  admitted  the  oi- 
tanlt  open  and  injury  of  the  plaintur,  End 
the  answer  pleaded  that  they  were  inflicted 
in  self-defeoEe,  the  burden  of  proof  was  upon 
the  defetidantB  to  establish  euoh  afGrmative 
defense  bj  a  preponderance  of  evidence. 
There  is  bo  presumption  that  a  bodily  Injury 
is  justiSable  and  the  justiAeation  must  be 
proven  by  him  who  asserts  it. — Marriott  t. 
Williams,  153  Cal.  705,  125  Am,  St.  Eep.  87, 
93  Pac.  S7S. 

[b]  If  the  trouble  origi Dated  and  occurred 
as  described  by  plaintiff,  he  was  justified  in 
defending  himself  against  the  assault  of  the 
eonductor.— Braly  v.  FreBiio  City  Ey.  Co.,  i 
CaL  App.  417,  99  Pac.  400. 

S  B.    Fleadlns. 

[a]  Where  plaintiff  alleged  that  defendant 
instij^ated  her  son  in  law  at  their  residence 
to  make  a  violent  personal  assault  upon  plain- 
tiS!,  "as  u  result  of  which  plaintiff  sustained 
serious  personal  Injury,"  upon  a  special 'de- 
murrer for  ambiguity,  "that  it  does  not  ap- 
pear therefrom  haw  the  plaintiff  could  have 
sustained  serious  peraonal  injury  from  an 
assaolt,"  If  the  clause  objected  to  be  elim- 
inated, and  if  the  assaolt  did  not  and  could 
not  have  caused  serious  personal  injury,  it 
ii  sufficient  that  the  assault  could  have  been 
one  of  the  factors  in  causing  the  plaintiff 
grevions  mental  suffering, — Hubbell  v.  Hub- 
beU,  7  Cal.  App.  661,  95  Pac.  664. 

§  6.  AdmlaslbUl^  of  Evidence — la  Oeneial. 
[a]  In  an  action  for  damages  for  a  personal 

assault  by  defendants,  and  for  pistol  wounds 
inrticted  upon  plaintiff  by  one  of  the  defend- 
ants while  ascending  stairs  to  his  room,  evi- 
dence of  his  acts  and  declarations,  after  be 
had  reached  his  room  and  the  defendants  had 
left  the  house,  while  suffering  from  his 
wounds,  requesting  his  wife  to  enter  and  lock 
the  door  and  the  hall-door,  which  she  did,  waa 
technically  erroneous,  as  not  part  of  the  res 
gestae,  either  as  tending  to  show  his  physical 
condition,  or  that  he  was  in  fear  of  further 
injury;  but  It  is  held,  in  view  of  the  tact 
that  plaintiff  bad  no  weapon,  tliat  said  evi- 
dence was  harmless  on  any  theory  of  self- 
defense.— Marriott  v.  Wiliiama,  152  Cal.  705, 
123  Am.  St.  Bep.  B7,  93  Pac  S75, 

§  7.    To  Show  Ualice. 

[a]  Where  the  complaint  alleged  malice  of 
the  defendants  in  making  the  assault,  and 
claimed  exemplary  damnges,  evidence  was 
fldm-ssible  for  the  plaintiff  to  show  the  wealth 
of  the  defendants,  at  the  time  of  the  trial, 
to  enable  the  jury  to  determine  what  amount 
of  punishment  would  be  inflicted  upon  a  de- 
fendant   against    whom   judgment   was   ren- 


dered.— Harriott  V.  Williams  IQS  Cal.  709, 
125  Am.  St.  Bep.  S7,  93  Pac.  87S. 
[b]  Where,  as  matter  of  fact,  the  defend- 
ante  had  been  acquitted  on  a  criminal  proaecn- 
tion  by  the  plaintiff,  and  after  he  had  an- 
swered on  cross-examination  that  he  waa  the 
prosecuting  witness  in  that  ease,  the  rcfaaal 
to  allow  proof  of  the  acquittal  of  defendants, 
which  was  pertinent  only  to  show  his  feel- 
ing and  bias  against  the  defendants,  and  as 
going  to  his  credibility  as  a  witness,  was 
bariii^ess  error,  where  such  feeling  was  fully 
admitted,  and  was  manifest  throughout  the 
case,  and  where  the  circumstances  were  aueh 
that  Ms  hostile  feeling  would  have  been  in- 
ferred by  the  jury. — Marriott  v.  Williams,  158 
Cal.  705,  125  Am.  St.  Bep.  87,  93  Pac.  875. 

S  16.    InstmctionB. 

[a]  Where  the  defendants  pleaded  In  mitiga- 
tion of  damage*  the  publication  by  the  plain- 
tiff in  his  newspaper  of  defamatory  articlea 
againat  the  defendanta,  which  caused  them 
great  indignation,  the  court  properly  in- 
atmcted  the  jury  that  these  matters  could 
not  be  considered  in  reduction  of  the  actual 
damagee  accruing  to  plaintiff  from  his  pain, 
physical  Injuries,  loss  of  time,  and  moneys  ex- 
pended, or  any  other  element  of  actual  dam- 
ages, but  only  reduction  of,  or  setoff  against 
the  exemplary  damagea, — Marriott  v.  Will- 
iams, 152  CaL  705,  125  Am.  St.  Bep.  87,  93 
Pac.  875. 


§  17.    Deflnltton  of  AEsanlt. 

[a]  Under  section  S40  of  the  Penal  Code, 
defining  an  assault  as  "an  unlawful  attempt, 
coupled  with  a  present  ability,  to  commit  a 
violent  injury  on  the  person  of  another,"  the 
"violent  injury"  there  mentioned  is  not  syn- 
onymous with  "bodily  harm,"  but  includes 
any  wrongful  act  committed  by  means  of 
physical  force  against  tbe  person  of  another, 
even  although  only  the  feelings  of  such  per- 
Bon  are  injured  by  the  act. — People  v.  Brad- 
bury, 151  Cal.  675,  91  Pac.  497. 


ASSIGNIVXNTS. 


Incind*  translais  of  tltls  U>  properQr  or  (statM 
01  inteiaiti  theiein  or  of  other  vilnsbl*  ilghu  u 
EaniiTal,  ■ud  mare  puUcnlarl;  tmuferi  ot  dalita 
or  othtt  lifliti  In  actton;  lutiu*  te«nl>lu>,  valid- 
Itj,  Inddenti.  optntloB.  and  aSaet  of  sncb  tranifers: 
evidence  relatlns  Usieto;  Initromenti  In  writing  br 
vUeh  meli  truiitn*  are  made,  and  detlvarr.  lo- 
eeptanee,  rKordlnc  at  reilitratlon.  utd  canstrnctlon 
Oersof;  and  Tl(hM,  dntlei,  and  UabUltlu  of  Um 
putlu  betvHn  tlMBstlvM  and  **  to  otheii. 

I.  BEQUISITES  AND  VALIDITY,  H  1-76, 

B.  Properly   and   Interests   Assignable, 

a  5-25. 

C.  Mode  and  SuOlcieney,  H  2S-3S. 


IT,  ACTIONS,   it   64-76. 


DqitizedbyGoOt^le 


ASSIGNMENTS,  I,  B,  C,  U,  IV,  )!  8-74. 


6507 


L    BEQUI8ITE8  AND  TAUDITT. 


S  8.    Fnture  EunlnsB— Of  PdWc  Offlcn. 

(a]  An  assignment  of  an  unearned  aalary 
ei  a  public  officer  ia  against  public  policy,  as 
impairing  the  efficiency  of  the  public  aerviee, 
tiad  is  therefore  void  both  in  law  and  in 
equity. — Wilkes  v.  Sieven,  8  CaL  App.  668, 
S7  Fac.  677. 

§  17.    Oanses  of  Action — On  Oontract. 

[a]  The  validity  of  the  aaaignment  was  not 
■Sec ted  by  the  fact  that  no  particulai  amount 
was  apccLfied  for  the  order,  aince  the  mode 
of  ascflitaining  aneh  amount  clearly  appears. 
Xur  was  its  validity  affected  because  the 
vested  interest  of  the  asaignoT  is  any  profits 
TcaUzed  on  the  sale  ot  the  cargoes  waa  in  a 
measure  speculative.  The  righta  and  things 
in  BCtioD  arising  out  of  the  agreement  of  the 
diawer  with  the  acceptor,  including  the  proftta 
derivable  thereunder,  were  eaoable  of  assign- 
ment.—Bank  of  Yolo  V.  Bank  of  Woodland, 
3  Cal.  App.  561,  SB  Pae.  820. 

[b]  The  order  operated  as  an  assignment  to 
responiJent  bank  of  whatever  moneys  might 
become  due  as  comnission,  or  profits  upon  the 
(barters  held  by  the  drawer,  and  the  vested 
interest  of  the  drawer  in  the  charters,  ad- 
dress commissions  and  profits  of  the  cargo, 
was  a  tangible,  existing  and  assignable  prop- 
erty right. — Bank  of  Yolo  v.  Bank  of  Wood- 
Itind,  3  Cal.  App.  SSI,  86  Pac.  820. 

S  23.    Partial  Asalgmiient— Wbat  OonstttntM. 

[a]  An  BHsignment  of  a  monthly  salary, 
whicii  is  payable  on  the  first  day  of  the  fol- 
lowing moDth,  and  which  is  not  earned  until 
the  end  of  the  last  day  of  the  preceding 
month,  made  a  day  or  two  before  the  end  of 
the  month,  is  void.  Such  salary  cannot  be 
split  by  assignment  of  any  part  thereof  be- 
fore the  whole  is  due;  though  it  may  be  con- 
ceded that  if  the  officer  should  resign  or  be 
d'smisaed  before  the  end  of  the  month,  his 
filary  earned  to  that  time  may  be  assigned.— 
^Vilkes  V.  Sieveta,  8  Cal.  App,  659,  07  Pac. 
677. 

C.    MODE  AND  SUPPICTENCT. 

j  32.   EqnltabU  Amgnment 

[a]  An  order  for  the  payment  of  money, 
which  relates  to  the  whole  Hmount  of  the 
fnid  in  the  hands  of  the  one  upon  whom  it  is 
drawn  belonging  to  the  drawer,  operates  as 
»B  equitable  assignment  of  the  claim. — Brady 
V.  Baneb  Mining  Co.,  7  Cal.  App.  182,  04  Pao. 


I  37.  NoUco  to  Debtor— NMeSfllQr. 
[a]  The  respondent  bank  was  not  bound  to 
notify  appellant  bank  of  the  order  held  from 
tile  charterer  on  the  acceptor,  merely  be- 
tanse  respondent  knew  that  appellant  was 
backing  the  charterer  in  the  loading  of  the 
■hips,  where  from  respondent's  knowledge  of 
Ibe  agreement  between  the  charterer  and 
Uie  acceptor  that  the  latter  would  advanne 


ninety-five  cents  per  cental  on  all  grain 
loaded,  reapondent  was  justified  in  assuming 
that  appellant  would  hold  ita  receipts  for 
grain  unless  satisfied  to  take  that  amount  to 
part  with  them.  Under  these  circumstance* 
respondent  waa  not  charged  with  know^fdge 
that  appellant  would  suffer  detriment  by  rea- 
son of  the  assistance  to  the  charterer  in  load- 
ing the  ships. — Bank  of  Yolo  v.  Bank  of 
Woodland,  3  CaL  App.  561,  86  Pae.  S20. 
[b]  Where  appellant  knew,  from  the  out- 
set, that  respondent  might  claim  part  of  the 
balLnee  due  from  the  charterer,  prudence 
dictated  inquiry  as  to  the  nature  and  extent 
of  respondent's  claim;  and  appellant  was  not 
excused  for  its  failure  to  make  such  inquiry 
because  mistaken  as  to  the  basis  of  the  claim. 
Bank  of  Yolo  v.  Bank  of  Woodland,  S  Cal. 
App.  661,   S6   Pac.   620. 

IL  OOKBTBUOTION  AND  OPERATION. 
§  48.    Bights  Passing  as  Incidents. 

[a]  The  assignment  by  plaintiff's  assignors 
to  the  plaintiff  waa  sufficient  to  transfer  to 
plaintiff  the  entire  cause  of  action,  and  when 
all  the  goods  shipped  were  sold  by  the  defend- 
ant, the  right  of  the  plaintiff  to  receive  the 
price  guaranteed  became  fixed,  and  from  the 
date  of  the  sale  plaintiff,  as  assignee,  was 
entitled  to  interest  under  section  3287  of  tb« 
Civil  Code.— Marx  v.  Baley,  6  Cal.  App.  470, 
02  Pac.  519. 

[b]  Wbere  fruit  waa  shipped  by  other  par- 
ties through  plaintiff's  assignors  to  the  de- 
fendant, whatever  rights  they  acquired  to 
the  proceeds  when  sold  were  tbrongh  such  aa- 
aignors,  vrith  whom  alone  defendant  con- 
tracted,  and   to   whom   alone   defendant   was 


IV.     ACTIONS. 
§  74.    Evidence. 
[a]  In  an  action  by  an  assignee  to  recover 

money  alleged  to  be  due  to  his  assignor  for 
money  agreed  to  be  paid  for  compromise  of 
a  cross-complaint  in  another  suit,  upon  dis- 
missal thereof,  where  the  evidence  is  sharply 
conflicting  aa  to  whether  such  compromise 
was  made,  or  the  cross -complaint  was  volun- 
tarily diamissed  without  promise,  it  was  preju- 
dicial error  to  exclude  an  admissible  dop- 
es iti  on,  proving  an  admission  by  plain- 
tiff's assignor  that  he  dismissed  the  suit,  be- 
cause he  wanted  to,  and  was  glad  of  it,  and 
never  received  a  cent  nor  the  promise  of  a 
cent  for  it.— Bollinger  v,  Bollinger,  153  Cal. 
IBO,  94  Pac.  770. 
{b]  The  burden  of  proof  was  upon  the  ap- 
pellant to  establish  a  want  of  consideration 
for  lbs  order;  and  the  pre.eiisting  di'bt  of 
the  drawer  to  the  respondent  bank  being  a 
sufficient  consideration  to  support  it,  appel- 
lant's burden  of  proof  iras  not  sustained, 
where  the  evidence  of  the  cashier  of  re- 
spondent bank  waa  sufficient,  aside  from  the 
note  of  the  drawer  introduced  in  evidence, 
to  eatablisb  his  pre-existing  debt  to  the  bank, 
notwithstanding  the  impression  of  the  drawer 
that  be  owed  nothing  to  the  bank.— Bank  oC 


DqitizedbyGoOt^le 


ASSIGNMENTS  FOB  BENEFIT  OP  CBEDITOES,  I,  H,  » 1,  88. 


[c]  The  itatemeDta  or  acta  of  the  uaigiiora 
aubsequenUj  made  or  performed  after  the 
sBBignment  and  traoafer  to  the  plaintiff  can 
have  no  effect  aa  against  the  plaintiff  aa  tend- 
ing to  overcome  bia  proof  of  tranafer. — 
Mushet  7.  Fox,  6  Cal.  App.  77,  SI  Pae.  534. 

[d]  In  an  action  on  an  asaigned  el&im,  where 
It  ia  atipulated  and  admitted  bj  defendant 
at  the  trial  that  the  tmoant  Baed  upon  for 
thia  elaitn  is  the  correct  amatint  due,  so  proof 
ia  neceaaary  on  anch  elaim. — Brady  v.  Ranch 
Mining  Co.,  7  Cal.  App.  182,  B4  Pac.  85. 

[e]  In  an  action  by  an  aaaignee,  parol  evi- 
dence ia  admissible  to  show  tbat,  by  mistake, 
the  initiala  of  the  assignee  were  tranaposed 
in  two  asatgnmentg,  which  were  delivered  by 
tbe  assignors  to  the  plaintiff,  and  that  by  each 
assignment  the  aaaignor  intended  to  aaaiga 
bia  claim  to  plaintiff,  and  that  there  was  no 
person  known  to  have  the  aame  name  as 
plaintiff,  with  the  transpoaed  initlala. — Greve 
V.  Echo  Oil  Company,  S  Cal.  App.  2TS,  96 
Pac.  904. 

[f]  Where  it  waa  abown  on  cross-ezamtDa- 
tion  of  the  husband  that  his  opinion  evidence 
as  to  his  wife's  intentions  aa  to  the  assign- 
ment waa  baaed  npou  bis  hearsay  evidence 
as  to  what  she  told  him,  it  waa  error  to  over- 
rale  the  motion  of  the  defendant  to  strike 
out  hie  evidence. — Grave  v.  Echo  Oil  Com- 
pany, 8  CaL  App.  275,  96  Pac  904. 

[g]  Where  a  wife  ezecnted  one  of  the  as- 
aignmeota,  and  she  waa  not  called  aa  a  wit- 
neaa  to  prove  the  mistake  and  her  intention 
as  to  the  aad^ment,  it  was  error  to  admit 
the  opinion  evidence  of  her  husband  on  tbe 
vital  point  as  to  tbe  person  to  whom  she  in- 
tended to  execute  the  assignment,  which  waa 
matter  for  the  court  to  determine  from  faets 
and  circumstances  sorronnding  and  attendant 
upon  her  execution  of  the  contract. — Greve 
V.  Echo  Oil  Company,  8  CaL  App.  275,  96 
Pac  904. 

9  74t/i.    Flndlngi. 

[a]  Where  tbe  aeivicea  of  workmen  on  the 
mine  were  originally  rendered  to  a  corpora- 
tion which  became  insolvent,  and  which  was 
in  poseeaaion  nnder  an  exeentory  contract 
with  the  owner,  who,  to  prevent  threatened 
proceedings  egainat  tbe  corporation  and  Ita 
Btoekholdera  made  an  original  promise  that 
if  they  wonid  continue  to  work  the  mine, 
she  would  pay  them  when  she  regained  poaaea- 
aion,  their  eontinuance  in  work  became  a  new 
employment  by  her;  and  an  alleged  aaaign- 
meut  of  the  claima  of  tbe  workmen  against 
her  to  the  plaintiff,  and  a  finding  thereof  is 
not  supported  by  proof  of  an  assignment  of 
daima  by  them  against  the  corporation,  in 
the  abaence  of  proof  of  any  assignment,  oral 
or  otherwise,  at  their  claima  against  the 
owner. — Calloway  .v.  Oro  Mining  Co.,  5  CaL 
App.  191,  88  Pao.  1070. 

[b]  In  an  action  by  an  assignee  to  recover 
money  deposited  by  bia  assignor,  where  tbe 
lomplaint  alleges  the  assignment,  a  general 


Undtnf  that  all  of  tbe  allegatione  of  pie  in* 
tiff's  complaint  are  trae  ia  a  sufficient  flndintf 
of  the  aaaignment. — Toung  v.  Clark,  7  CaL 
App.  194,  93  Pac.  1056. 

ASaiGNMENTS  FOB  BENEFIT  OP 
OBEDITOBS. 

Inehiaa  volnnlary  transTars  of  propertf  In  trait 
to  p*7  or  te  apply  tc  debts  of  Um  asU^tior,  wliathar 
mad*  npr*nl7  fm  sneli  pnipose  or  constmed  Is 
law  as  aptntlnc  for  tli«  banaflt  of  eredlCori;  nstme, 
nqaUtes,  validity,  Inddant*.  oparstlon,  and  affact 
of  sneli  tranafan;  avldancis  raUtlnc  Uwrata,'  lnstr>> 
manta  In  writing  bj  wUoli  tnch  tratufara  ara  Bade, 
and  dallvarjr,  acceptanea,  racerdlng  «r  raclrtiaUan, 
and  conatraetlon  tharaoli  affect  of  isiarntiaiu  and 
ol  pralaraneaa  ol  endUara;  il^hti,  dntiea,  Ualillittea. 
and  ramadla*  of  anok  aaalfnoia,  tfcali  aaalfnaai,  and 
their  eiadltora;  and  laial  procaadlngs  rdatlns 
tbanto. 

I.  EEQUIBITB8  AND  VALIDITY,  9E  1-23. 
n.  CONSTRUCTION    AND    OPEBATION, 

it   24-34. 
IV.  ADMINISTBATION     OP     ASSIGNED 
EBTATB,  IS  39-46. 
V.  BIGHTS  AND  BEMEDEES  OP  CBED- 
ITOES, SI  47-52. 
Vn.  ACCOUNTING  AND  COMPENSATION 
OP  ASSIGNEE,  SS  56-59. 

I,    BEQUIBITES  AND  VAZJDITT. 


ia]  In  considering  tbe  validity  and  effect 
a  mortgage  of  personal  property  by  the 
trustee  to  secure  a  creditor  who  had  advanced 


money  prior  to  the  trust,  and  had  been  pre- 
ferred over  principal  creditors  by  their  agree- 
ment, the  mortgage  being  both  for  such  prior 
advances  and  for  further  advances  to  carry 
on  the  bnsineaa,  it  does  not  appear  that  tbe 
mortgage  ia  a  wholly  preferred  claim  over 
claima  of  laborera  and  anpply  men,  because 
of  tbe  uae  of  tbe  word  "bnsiness"  in  a  clause 
of  the  trust  agreement  referring  to  preferen- 
tial claims  for  expenses,  and  of  the  word 
"property"  in  a  clause  referring  to  the  gen- 
eral creditors.  The  use  of  such  terms  does 
not  show  two  diatinct  classes  of  trusts  so  as 
to  limit  the  claims  of  laborers  and  supply-men 
to  the  "buainess"  only,  where  tatdng  into  con- 
sideration tbe  general  context  those  words 
appear  to  be  used  as  of  interchangeable 
meaning. — Bank  of  Viaalia  v.  Dillonwood  ete. 
Co.,  148  Cal.  18,  82  Pac.  374. 


n.     OOKSTBUOTION  AND  OPEBATION. 

§  32.    Property  Oonvered. 

[a]  Crops  growing  on  land  Bonatitnting  th« 
homcatead  of  the  debtor  do  not  pass  by  an 
aaaignment  of  all  his  real  and  personal  prop, 
erty.— Daaeev  v.  Harris,  65  CaL  857,  4  Pas. 
204. 
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!  3S.  Powsr  of  AnlgUM  Id  B«feraic«  to  As- 
■IgtMd  Pnpnt^. 
M  Th«  anthoiity  of  the  tmstee  to  mort- 
gage the  trust  property  ia  confined  to  the 
tenni  of  the  trust  aKreement.  Power  to  mort- 
gage the  property  trauBferred,  to  carry  on 
tbe  sawmill  and  lumber  basin eaa,  and  to  psj 
the  indebtedness  to  the  general  creditors  does 
not  include  the  power  to  aeeare  any  sucb 
creditors,  or  to  give  to  any  creditor  a  prefer- 
ence over  persons  who  ara  preferred  tiy  the 
terms  of  the  trust,  and  in  so  far  aa  it  pur- 
port! to  prefer  such  creditor,  b;  aecuring  him, 
the  mortgage  is  to  that  extent  void. — Bank 
of  Tisalik  v,  Dillonwood  etc.  Co-  148  Cal.  18, 
S2  Pac.  374, 


AS   TO   PBOPEETT   ASSIGNED    AND   BNTOHOB- 

MENT  or  THUST,  I  *T. 
CLAIMS  OF  ASSIGNEE,  |  49. 
PREFERRED  CI^IUB  OF  IiABOREBS,  i  EO. 
ACTION — FIjEADINQ,  |  E2. 

§  (7.    As  to  PropertT  Acslgned  and  Enforce- 
ment of  Trnsb 
[a]  Where  in  the  distribution  of  interest  a 

creditor  who  had  received  bis  principal  anm 
of  $4,215,  bearing  interest  at  eight  per  cent, 
itas  deprived  in  the  distribution  of  interest 
of  the  aum  of  only  $12,  the  amount  is  too 
small  to  justify  the  reopening  of  the  matter 
at  the  distribution  of  a  fund  amounting  to 
over  $500,000  among  very  many  creditors 
atfected;  and  the  de  minimis  rule  should  be 
held  to  apply.— McDougal  v.  Fuller,  148  CaL 
521,  S3  Pac.  701. 

S  1&.  CUling  of  Asslgneo, 
[a]  Where  one  who  afterward  hecame  the 
trustee  of  a  corporation  for  the  benefit  of  its 
creditors,  did,  at  the  instance  of  stockholders, 
prior  thereto,  undertake  the  control  of  its 
imsinesa,  under  a  salary  aa  its  agent  and 
manager,  for  the  purpose  of  financing  the 
business  and  making  it  profitable,  and  while 
so  doing  made  advances  to  the  corporation, 
be  was  not  then  acting  as  trustee,  though 
designated  as  such,  and  became  a  general 
creditor  of  the  corporation  as  to  his  salary 
and  advances,  except  as  to  cerditors  expressly 
agreeing  to  give  bim  a  preference  under  the 
tnist. — -Bank  of  Visalia  v.  Dillonwood  etc. 
Co.,  148  Cat.  18,  82  Pac.  374. 

5  50.    Preferred  Claims  of  X«borera. 

[■]  Where  the  principal  creditors  agreed  to 
give  tbe  trustee  a  preference  over  themselves 

respecting  his  prior  salary  and  advances,  they 
could  only  bind  themselves  by  the  agreement; 
■Ed  creditors  not  acquiescing  therein,  includ- 
ing laborers  and  supply  men,  who  had  no 
notice  of  tbe  trust,  or  of  such  agreement,  can- 
not be  aSeeted  by  the  agreement  though  made 
in  pursuance  of  the  trust  agreement. — Bank 
of  Vjsalin  v.  Dillonwood  etc  Co.,  148  Cal.  18, 
82  Pac.  374. 
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[b]  Where  the  trust  agreement  provides  a 
preference  of  persons  performing  labor  and 
furnishing  supplies  thereunder,  they  have  a 
preference  over  all  general  creditors,  includ- 
ing the  claim  of  tbe  trustee  for  salary  and 
advances  which  accrued  in  bis  favor  prior 
to  tbe  trust. — Bank  of  Visalia  v.  Dillonwood 
etc.  Co.,  148  Cal.  18,  82  Pac.  374. 

[e]  Where  some  of  the  persona  preferred 
as  laborers  over  a  mortgagee  were  stock- 
holders in  the  defendant  company,  the  mort- 
gagee cannot  claim  a  preference  over  them  by 
reason  of  that  fact,  in  the  absence  of  a  eross- 
eomplaint  showing  some  ground  for  relief 
against  fhem,  nnder  which  the  liability  of  the 
stockholders  and  tbe  rights  of  the  mortgagee 
against  them  could  have  been  determined. — 
Bank  of  Visalia  v.  Dillonwood  etc.  Co.,  148 
Cal.  18,  82  Pac.  374. 

[d]  Section  1204  of  tbe  Code  ef  Civtl  Pro- 
cedure, relating  to  the  preference  of  laborers 
in  an  amount  not  exceeding  (100,  who  have 
performed  labor  within  sixty  days  prior  to 
any  assignment  by  a  creditor  unable  to  pay 
his  debts,  applies  to  all  such  assignments, 
and  ia  not  limited  to  assignments  made  in 
insolvent  proceedings  or  assignments  made 
under  the  terms  of  section  341  et  seq.  of  the 
Civil  Code. — Bank  of  Visalia  v.  Dillonwood 
etc.  Co.,  148  Cal.  18,  82  Pac  374. 

§  G2.    Action — Pleading. 

In  an  action  by  creditors  of  tha  corpora- 
tion to  enforce  their  claims  under  the  trust, 
to  remove  the  trustee,  and  to  wind  up  the 
tmst,  all  objections  to  the  sufficiency  of  tbe 
complaint  not  urged  in  the  court  below  were 
waived  by  a  stipulation  of  all  parties  con- 
ferring power  upon  the  court  to  Bell  the  trust 
property,  to  pay  a  fixed  sum  to  a  designated 
creditor,  and  to  distribute  the  residue  to  the 
parties  entitled  thereto;  and  objections  to 
the  complaint  cannot  be  urged  upon  appeal 
for  the  first  time  by  a  party  to  such  stipula- 
tion.— Bank  of  Visalia  v.  Dillonwood  etc  Co., 
148  CaL  18,  82  Pac.  374. 


ACOOUNT  AND  PROCEEDINQS  THEBEON,  1  SO. 

EXPENSES,  I  STii. 
SALARY,  i  S8. 

§  56.    Account  and  Proceedings  Thereon. 

[a]  In  an  action  to  obtain  a  decree  settling 
the  final  accounts  of  trustees  for  the  benefit 
of  the  creditors  of  a  corporation,  where  the 
complaint  avers  that  certain  terms,  condi- 
tions, and  provisions  of  tbe  trust  deeds  evi- 
dencing the  trust  were  modified  and  changed 
by  "orders  and  judgments  of  the  superior 
court,  duly  given  and   made,"  in  a  specified 


s  again 


%  de- 


fendant not  answering  that  the  creditors 
parties  defendant  in  such  action,  there  being 
nothing  in  the  record  thereof  inconsistent 
with  such  assumption,  and  it  being  neces- 
sarily implied  that  changes  by  orders  and 
judgments  "duly  given  and  made"  were  made 
in  a  proceeding  in  which  they  could  be  made 
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[b]  Wbete  the  litt  of  creditors  let  out  In 
the  complaint  mclnded  the  claim  of  a  re*. 
cetver  as  part  of  the  indebtedneas,  it  naB  not 
error  to  include  in  the  decree  creditors  who 
claimed  nnder  the  receiver  as  part  of  his 
claim.— McDoQgal  y.  Fuller,  148  CaL  521,  83 

Psc.  roi. 

[c]  In  the  gettlement  of  the  acconnts  of  the 
tnutees  and  the  distribution  of  assets  re- 
ceived by  them,  where  th«  amoont  remaining 
was  sufficient  to  pay  the  principal  sum  and 
only  part  of  the  interest,  sums  bearing  in; 
terest  at  an  agreed  rate  of  ei^t  per  cent 
and  those  bearing  legal  interest,  and  those 
bearing  six  per  cent,  were  entitled  to  a  pro- 
portion ate  share  of  the  interest  money  to  be 
distributed,  and  It  was  error  to  distribute  a 
like  amount  of  interest  to  each  creditor. — 
UcDougal  T.  Fuller,  148  Cal.  S21,  83  Pac.  TOl. 

$  sryi.    ExpenMs. 

[a]  Where  the  court  made  an  allowance  to 
tbe  trustee  for  expenditures  in  the  absence 
of  a  showing  in  the  record  to  the  contrary, 
it  will  be  presumed  upon  appeal  that  the 
allawsHCe  was  for  all  expenditures  to  which 
he  was  entitled. — Bank  of  Viealia  t.  Dillon- 
wood  etc.  Co.,  148  Cal.  18,  82  Pac.  374. 

[b]  The  court  also  properly  made  an  allow- 
ance to  the  trustees  upon  the  settlement  of 
their  accounts  for  such  further  expenses  and 
diibursements  as  might  be  incurred  by  them 
in  closing  the  trust  by  complying  with  the 
terms  of  the  judgment. — IdcDaugal  t.  Fuller, 
14S  Cal.  S21,  S3  Pac.  70L 

§  eg.    Salarr. 


the  trust  for  the  conduct  of  the  business  to 
such  time  as  he  was  engaged  in  the  conduct 
tliereof. — Bank  of  Visalia  v.  Dillonwood  etc. 
Co.,  148  Cal.  18,  82  Pac  374. 

[b]  Where  the  services  rendered  by  the  trus- 
tees were  entirely  different,  bath  in  extent 
and  character,  from  the  services  contemplated 
by  the  parties  at  the  time  of  the  execution 
of  the  trust  deeds,  and  there  is  no  such  ex- 
plicit provision  therein  as  would  make  a 
stipulated  compensation  of  $500  conctusivs 
under  the  changed  conditions,  the  court  of 
equity  had  power  nnder  the  cirenm stance* 
appearing  to  grant  sneh  increased  compensa- 
tion aa  would  be  reasonable. — MeDongal  t. 
Fuller,  148  Cal.  521,  83  Pac.  701. 

ASSUMPSIT. 
Indnds    aetlDns    af    uininpslt,    ti    dlittnguliliad 
from  Mh«  fotmi  of  action;  utnra  and  leop*  et  the 
r«m«d;  in  ftiurU;  (roimili  of  such  scUoni  and  de- 
fenMi  tlurtMi  by  and  against  wbsm  Ui*r  m*r  be 
malntainad;  procMdlnci  t&«teln;  tarlev  et  procMd- 
Insi ;  and  ootia  In  rach  setioni. 
OROONDS  OB  RIGHT  OF  AOTION,  |  1. 
PLEADING— COMPLAINT.  |  8. 
I8SDE9.  PROOF  aKD  TABIANOE,  |  0. 
EVIDENCK,    no. 


§  1.    Gronnfa  or  Sight  of  Action. 

[a]  A  plaintiff  in  quantum  meruit  does  not 
sue  upon  an  express  contract  or  for  a  speeifle 
performance  of  it;  and  it  is  immaterial  what 
inflrmities  exist  in  the  contract  actually  made, 
or  whether  it  is  or  is  not  void  for  uncer- 
tainty, or  for  any  other  cause. — Brown  ». 
Crown  Gold  Hilling  Co.,  150  CaL  376,  8&  Pac 
86. 

[b]  In  an  action  of  assumpsit  by  contractors 
on  a  building  contract  for  more  than  «1,000, 
in  which  no  lien  ts  involved,  the  fact  that 
the  contract  was  not  recorded  is  immaterial. 
The  contract  is  not  void  between  the  parties, 
and  constitutes  the  measure  and  test  of  re- 
covery by  the  contractors,  who  must  show  & 
substantial  compliance  with  its  terms. — Camp 
V.  Behlow,  8  CaL  App.  699,  84  Pac.  251. 

[e]  In  an  action  of  assumpsit  for  services, 
where  it  appears  that  plaintiff  was  hired  at 
a  fixed  salary  under  a  special  contract  for  n 
fixed  term,  and  that  he  continued  in  the  same 
employment  after  inch  term,  without  any 
new  contract  as  to  compensHtion,  it  is  pre- 
sumed that  the  parties  intended  the  same 
uumpCDsation;  and  the  remedy  for  the  con- 
tinued salary  is  by  assumpsit  on  the  contraei. 
Perry  v.  J.  Noonan  Furniture  Co.,  8  CaL  App. 
BS,  95  Pac.  1128. 

[d]  The  contract  must  control  as  to  the  con- 
tinued compensation,  and  there  can  be  no  re- 
covery upon  a  quantum  meruit  for  an  in- 
creased compensation. — Perry  v.  J.  Noonan 
Furniture  Co.,  8  CaL  App.  35,  S5  Pac.  1128. 

[f]  The  performance  of  the  contract  having 
been  prevented  by  the  defendant,  the  action 
was  properly  brought  in  the  form  of  indeb- 
itatus assumpsit,  and  not  directly  upon  the 
contract;  though,  as  it  is  the  basis  upon 
which  the  cause  of  action  arose,  it  is  admis- 

Eoy,  8  Cal.  App.  475,  97  Pac.  170. 

§  6.    neadlng— Oomplalnt. 

[a]  A  complaint  averring  that  defendants 
"within  two  years  last  past  became  indebted 
to  the  plaintift"  in  a  specified  sum,  followed 
by  other  proper  averments,  though  it  states 
a  legal  conclusion  as  to  the  indebtedness, 
merely  implying  the  material  fact,  is  suffi- 
cient, in  the  absence  of  a  demurrer,  to  sup- 
port a  judgment  by  default. — Kilillea  v.  WU- 
son,  5  Cal.  App.  6,  89  Pac.  62L 

[b]  Under  an  indebitatus  assnmpstt  count, 
several  distinct  debts  due  in  respect  of  difCer- 
ent  contracts  not  nnder  seal  of  the  same  or 
different  nature,  aa  demands  for  work,  and 
debts  for  goods,  money  lent,  etc.,  might  al- 
ways be  included  in  one  count  of  this  de- 
scription, and  whatever  is  due  may  b« 
recovered  thereunder.  It  is  not  necessary  to 
declare  specially,  however  special  the  agree- 
ment may  have  been,  when  plaintiff  has  per- 
formed the  terms  and  the  remuneration  waa 
to  be  in  money.-^Donegan  v,  Houston,  5  CaL 
App.  62Q,  90  Pac.  I0T3. 

[e]  A  complaint  in  the  common-law  form 
of  a  count  in  indebitatus  assumpsit  for  money 
bad  and  received,  alleging  "that  defendant  is 
indebted  to  plaintifC"  In  a  sum  specified  in  tli* 
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MfflplnlBt  "for  money  had  and  leeaived  bj 
defendant  to  the  use  of  tha  pIsintifT*  and 
tnother  peraon,  "within  two  yeara  last  paat," 
nfficiently  itatas  a  eauae  of  action. — Miller 
r.  Abrahamson,  Q  Cal.  App,  398,  99  Pac.  534. 
[i]  The  coda  provigion  that  the  complaint 
nnat  atate  "the  facts  conatituting  the  cause 
of  action  in  ordinary  and  concise  language," 
ii  not  inconsistent  with  the  use  of  tha  com- 
mn  eoonta.  The  question  of  their  consis- 
ICBty  is  not  an  open  one  in  this  state.-— 
Miller  v.  Abrabanuon,  8  Ccd.  Apo,  396.  99 
He.  534.  *^        ' 

i  a  Inii«a,  FiDof  and  Vailaaco. 
[i]  Where  the  complaint  in  assampstt  waa 
(or  the  value  of  broom  brush  sold,  board  fur- 
tishai^  and  labor  done,  it  cannot  support  a 
jnd^ent  for  the  hire  of  a  team,  or  for  gas- 
oline fuTniabad,   which   were   not   within   the 


§  10.   EvldencB. 

[a]  Id  an  action  of  Indebitatus  assumpsit 
by  the  sssignee  of  real  estate  brokera,  the 
eoDTt  erred  in  excluding  all  evidence  to  ahow 
llat,  before  a  written  contract  with  t'jem 
WM  prematurely  withdrawn  by  the  owner, 
plaintiff 'a  aaaignors  had  performed  aerriees 
tberennder,  and  the  reasonable  value  thereof, 
and  that  before  such  withdrawal  the  owner 
ptomiaed  to  pay  them  the  agree  ~ 
«id  it  was  error  to  withdraw  aueh 
from  the  jury,  and  to  direct  a  verdict  for  the 
defendant. — Breen  v.  Boy,  8  C*L  App.  475, 
17  Pac  170. 

ATTACHHEMT. 

iBclDda  taldna;  and  keaplnc  In  lafil  cuatadr  vrof- 
Mj  si  dalaaduita  In  civil  aetlona  u  laoiiritr  for 
Pvaaut  of  jBdciBBiiti  that  mar  ba  taaoimad  acalius 
Ubb  Umdn;  uatnra  and  acopa  of  tha  taamif  In 
fiacnl;  In  what  eaiai  and  to  and  icalnat  whom  It 
l>  lUawad,  and  ptopartr  inbjact  thartto;  (rsanda 
•I  WtipliTifirt,  and  jnrlidleUon  ovar  and  procaadlnga 
t«  Obtain  attacbmanta;  laaoanea,  laqalaltea.  and 
tiUdltj  of  VTlta,  waitanta,  ate.,  of  attaelunant,  and 
■wUaant  tharocf;  lavj  or  aanlca,  and  prooeadlngi 
bcUtnt  tharvto,  and  Ilan  ef  attachmanti  i  qnaiUnf. 
ncatlic,  01  aattlBc  aride  wrlti,  wuranta,  ato.,  of 
KUckiunt,  dlaaalBUan  thoraof  ot  dlachuga  of  prap- 
ntf  tnm  lavy  on  giving  aacnilty,  and  abandonnuut 
if  ittactanant  or  of  lav;;  clafma  of  third  paraona  to 
Wfiti  lavlad  on,  Intamntlona,  and  trial  ol  right 
if  prapar^;  ratam  of  wananta.  wrlta,  eto.;  flablll- 
M  aa  and  ■sforeamant  of  aaoniltlaa  glrso  to  obtain, 
il^lw,  diacharca.  Me.,  attadunanta ;  and  Uafallltlai 
il  ptmaa  othat  than  osteon  for  wrongfnlly  proenr- 
IX  laaauea,  laTT.  ate  of  attacfamanU. 
L  NATTTBE  AND  GEODNDS,  S}  1-27. 
A.  NatDTe  of  Bemedy,  Debts  Form- 
ing Basis,  and  Parties,  9{  1-23. 
n.  PEOPEHTY  SUBJECT  TO  ATTACH- 
MENT, tS  24-48. 
DL  PBOCBEDINOS  TO  PBOCUBE,  tj  49- 
75. 

A.  Affidavits,  fS  49-93. 
IT.  WBIT    OB  WABBAMT,  tS  78-80. 


V.  LEVY,   LTEN,   CUSTODY    AND    DIS- 
POSITION  OP  PEOPEETY,  II   81- 
119. 
Tn.  QUASHING,    VACATING,     DISSOLU- 
TION  OE  ABANDONMENT,  !{  13ft- 
147. 
X  UABILITIES  ON  BONDS  OE  UNDEE- 
TAKINGS,  gg  163-180. 
23.  WRONGFUL  ATTACHMENT,   IS   181- 


L    NATTTBE  ABS  GBOtrNDa 


[a]  Proceedings  by  attaohment  are  special 
and  statutory,  and  the  provisions  of  the  stat- 
ute must  be  strictly  followed  in  order  to  ac- 
quire any  rights  thereunder.— ^lyne  v.  Easton, 
Eldridge  &  Co.,  148  Cal.  287,  113  Am.  St. 
Bep.  253,  S3  Pae.  36. 

n.     PEOPEETT    SDBJBOT    TO    ATTAOH- 


Cliattela  Uortgsg«d  or  Subject  to  Usn. 


the  parties;  and  where,  by  the  terms  of  the 
mortgage,  the  mortgagee  was  in  poaaeaaion 
when  the  aheriir  levied  upon  the  property 
upon  attachment  Against  the  mortgagor,  the 
burden  ia  upon  the  sheriff  to  justify,  not 
merely  by  virtue  of  the  writ,  but  by  show- 
ing that  the  levy  was  made  at  the  suit  of 
one  who  was  a  creditor  of  the  mortgagor. — 
McEae  V.  Lackmann,  8  CaL  App.  241,  96  Pac. 
SOS. 

in.   PEooEHDmas  to  pbooube. 

A.     AFFIDAVITS. 
§  54.    ATonnents — As  to  Indebtednesi, 

[a]  A  writ  of  attachment  is  an  independent 

proceeding  in  the  action,  and  must  be  baaed 
wholly  upon  the  claim  of  indebtedness  stated 
in  the  af&davit,  and  where  the  writ  was 
issued  for  a  aum  in  excess  thereof,  the  at- 
tachment was  properly  dissolved.— Finch  t. 
McVean,  6  Cal.  App.  272,  91  Pac.   1019. 

[b]  Where  the  complaint  was  upon  two 
promisqory  notes,  one  for  S4,000,  dated  March 
19,  1904,  with  interest  from  date  at  ten  per 
cent  per  auuam,  and  the  other  for  £3,500, 
dated  December  30,  1004,  with  interest  from 
date  at  seven  per  cent  per  annum,  and  the 
affidavit  for  attachment  merely  stated  an 
indebtedness  "In  the  sum  of  C7,500,  besides 
interest,"  showing  neither  rate  nor  time,  the 
indebtedness  shown  thereby  is  only  for  the 
principal  anm  stated,  and  a  writ  of  attach- 
ment describing  the  sums  stated  in  the  com- 
plaint, with  interest  on  each  respectively  at 
the  rate  and  from  the  date  specified,  is  not 
supported  by  the  aCGdavit,  and  is  for  a  sum 
in  excess  thereof. — Finch  T,  UeVean,  B  Ca). 
App.  272,  91  Pae.  1019. 
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17.    WBIT    OB    WAB&AITC. 
§  77.    Time  for  iBanlng. 

[a]  Our  statute  does  not  prescribe  the  time 
witbin  which,  after  the  naklDg  aai]  Bling  of 
the  affidavit,  a  nrit  of  attachment  may 
legally  issue,  nor  limit  the  force  and  efFeet 
of  the  aCBdavit  to  any  apecifled  time  after  its 
eiecution,  if  the  writ  be  not  delayed  there- 
after for  an  "unreaBonable  time,"  wbereby 
is  meant  Buch  delay  ai  would,  under  the  eir- 
cnnstances,  east  suspieion  on  the  verity  of 
the  affidavit,  or  lead  to  the  auppoiition  thst 
the  ground  Btated  for  the  attachment  bad 
ceased  to  exist.^Martinovich  v.  Marsicano, 
ISO  Cal.  fi97,  119  Am.  St.  Bep.  SS4,  89  Fae. 


$  7S'/f    Writs  to  DUTeroot  OoontleB. 

[a]  Several  writs  of  attachment  to  different 
eouotieB,  though  they  may  be  issued  at  the 
same  time,  are  not  required  to  be  so  issued; 
but  writs  to  different  counties  may  be  issued 
at  different  times  on  the  lama  affidavit  and 
bond,  provided  they  are  issued  within  a  rea- 
sonable time  after  the  making  and  filing  of 
the  affidavit. — Martinovich  v.  Uarsicano,  150 
CaL  &97,  119  Am.  St.  Bep.  2S4,  S9  Fac.  333. 


TBANSFEB  OP  PEOPEBTY  APTEB  LETT.  |  109. 
HEEOEO,     LOSS      OB     BXTINOUISUMENT      OF 

LIEN,  I  110. 
EXPENSE   OP   KEEPING  PEOPEKTT  AND   COM. 

PESSATION  OP  0U8TODIAN,  I  118. 

S  109.    Traagfar  of  Property  After  Lery. 

[a]  Where  property  is  partitioned  after  levy 
and  a  mortgage  is  given  to  equalize  the  parti- 
tion the  mortgagee  ii  entitled  to  foreclose  on 
the  ioterest  held  by  the  mortgagor  in  excess 
of  the  undivided  one-half,  at  the  time  of  the 
attaebment  levy.— ^Whitney  v.  McCoy,  60  Cal. 
627. 

[b]  If  an  attachment  is  properly  levied 
upon  real  property  devised  by  the  will  of  a 
deceased  testator,  the  lien  created  thereby  is 
unaffected  by  the  subsequent  decree  of  dis- 
tribution thereof.  The  attaching  creditor  of 
the  devisee  was  not  required  to  present  his 
claim  to  the  probate  eourt,  and  was  not  en- 
titled to  participate  in  the  distribution  of  the 
estate;  but  the  property  distributed  continued 
to  be  subject  to  the  lien  of  the  attachment 
if  legally  levied  thereupon. — Martin o-vich  v. 
Marsicano,  ISO  Cal.  S97,  119  Am.  St.  Bep.  254, 
89  Fae.  333. 

§  110.    Merger,  Loss  or  Bxtfngnlsluneiit  of 

[a]  Ad  attachment  lien  on  property  of  the 
defendant -appellant  was  merged  in  the  judg- 
ment docketed  against  him,  and  both  liens 
were  wholly  lost  by  the  lapse  of  five  years 
from  the  date  of  the  judgment.  7hs  loss  of 
such  liens  did  not  preclude  the  issuance  of 
execution  after  the  lapse  of  five  years  upon 
a  showing  by  affidavits. — Water  Supnly  Co. 
T,  Sarnow,  6  Cal.  App.  S86,  92  Pac.  667, 


[a]  Where  It  clearly  appears  that  the  min- 
ing property,  tools  and  machinery  of  the  de- 
fendant attached  by  the  plaintiff  included 
considerable  portable  property,  though  the 
machinery  may  be  classed  as  fixtures,  the  ex- 
pense of  the  defendant  in  earing  for  and 
preserving  the  property  was  a  proper  item 
of  costs. — Nisbet  V.  Clio  Mining  Co.,  8  Cal. 
App.  436,  83  Pac.  1077. 

vn.   qnASHura,  vaoatxito.  Dissoi.17- 

TION  OB  ABANDONMENT. 

DEPEOTB  IN  APFIDAVTT,  t  181. 

AMENDABLE    DEFECTS    IS    COUPLAINT, 

1133. 
MOTION    TO    DISSOLVE— NOTIOIt    OP   MOTIOM, 


OF  ATTACHMENT  ON  8E0DE1TY — 
EFFECT    OF    BOKD    AS    DISSOLVINQ    AT- 
TACHMENT, 1 1S». 
-^—  SOPFICIENCT  OF  BOND,  I  140. 

§  131.    Defects  In  Affidavit. . 

[a]  Where  the  writ  *  of  attachment  was 
against  the  maker  and  indorsers  of  a  promis- 
sory note,  an  affidavit  for  the  writ,  merely 
stating  "that  the  attachment  is  not  sought 
and  the  action  is  not  prosecuted  to  hinder, 
delay  or  defraud  any  creditor  or  creditors  of 
the  defendants,"  without  adding  the  words, 
"or  any  creditor  of  either  of  said  defendanls," 
Is  fatally  defective;  and  a  motion  to  dis- 
charge the  writ  on  that  ground  should  have 
been  granted. — Fajaro  Valley  Bank  Co.  T. 
Scurich,  7  Cal.  App.  732,  95  Pae.  911. 

[b]  A  fatally  defective  affidavit  (or  attach- 
ment cannot  be  amended  so  as  to  meet  a 
motion  to  discharge  the  writ,  and,  in  such 
ease,  the  writ  should  be  discharged  on  that 
ground. — Pajaro  Valley  Bank  Co,  t.  Scurich, 
7  CaL  App.  732,  95  Pac.  911. 


[a]  Though  a  motion  to  dissolve  an  attach- 
ment cannot  be  made  to  serve  the  purposes 
of  a  demurrer  to  the  complaint,  and  an 
amended  complaint  will  support  it  if  a  de- 
fective complaint  has  been  cured  by  amend- 
ment, yet,  if  the  complaint  fails  to  state  a 
cause  of  action,  and  is  incurable,  or  if  the 
plaintiff  fails  to  amend  an  insufficient  com- 
plaint before  decision  of  the  motion,  it  will 
be  presumed  that  he  cannot  do  so,  and,  in 
either  case,  the  attachment  most  be  dissolved. 
Pinkiert  ▼.  Eornblum,  5  Cal.  App.  S22,  SO 
Fac  909. 

[b]  A  motion  to  discbarge  a  writ  of  attach- 
ment for  insufficiency  of  the  complaint  to 
state  a  cause  of  action  cannot  peiiorm  ths 
office  of  a  demurrer,  and  where  it  appears 
that  the  complaint  may  be  amended  so  as  to 
state  a  cause  of  action,  the  writ  cannot  be 
discharged  on  that  ground, — Pajaro  Valley 
Bank  v.  Scurich,  7  Cal.  App.  782,  95  Fae.  SIL 
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made  upon  the  attorney  for  the  plaiotiS. 
Th»  noDTesidenee  of  the  plaintiff  is  iiniii&- 
Uriil,  and  euinot  affect  or  extend  the  time 
reqnired  for  the  service  of  tlie  notice. — Finch 
t.  MeVeu,  6  Cat.  App.  272,  SI  Pae.  1019. 
[ti]  A  bond  given  to  release  an  attachment, 
thoagh  in  the  form  of  an  obligation  of  de- 
fendant to  paj  the  judgment,  does  not  operate 
u  a  band  to  stay  execation  on  the  judgment, 
IDT  is  an  action  thereupon  an  action  on  the 
judgment;  and  the  cause  of  action  on  tba 
bond  accmea  aa  soon  aa  execution  against  the 
defendant  has  been  returned  ansatisfled, 
where  no  stay  bond  on  appeal  from  the  judg- 
ment waa  given  to  prevent  sach  execution 
■nd  retora. — Bailey  v.  Aetna  Indemnity  Co., 
S  Cal.  App.  740,  91  Pac.  416. 

J  139.    Diadiarge  Of  Attadunent  on  Becnr- 
i^— Bllect  of  Bond  as  Dlasolrlng  Attach* 

[a]  Where  the  writ  contemplates  a  bond  to 
the  iherifF  for  the  releaae  of  attached  prop- 
erty, BB  well  ae  to  prevent  a  levy  thereof,  no 
order  of  the  court  is  essential  to  its  eSective- 
b(u  aa  a  statutory  or  common-law  bond, 
whatever  its  form,  when  voluntarily  given 
for  the  purpose  of  procuring  the  release  of 
an  attachment  levied  upon  defendant's  efFeelB. 
Bailey  v.  Aetna  Indemnity  Co.,  5  Cal.  App. 
740,  91  Pae.  416. 
S  140. Snffldencjr  of  Bond. 

[a]  An  indemnity  bond  voluntarily  given  by 
the  defendant  to  the  sheriff  to  aecure  the  re- 
leaie  of  an  attachment  levied  on  defendant's 
property,  for  which  the  writ  of  attachment 
provideB,  nnder  section  540  of  the  Code  of 
Civil  Procedure,  which  recites  the  amount  of 
plaintiff's  claim,  but  which,  in  lieu  of  the 
form  of  ondertaking  provided  for  in  that  sec- 
tion, andertakea  and  promises  "that  in  case 
the  plaintiff  recovers  judgment  in  the  action, 
defendant  will  pay  to  plaintiff  the  amount 
of  whatever  judgment  may  be  recovered  in 
nid  action,  together  with  percentage,  interest 
and  costs,"  ia  substantially  a  bond  to  secure 
the  release  of  an  attachment  under  section 
540,  and  weald  be  valid  at  common  law;  and 
it*  recitals  of  the  plaintiff's  claim,  and  of 
the  levy  of  the  attachment  and  of  the  desire 
of  defendant  to  release  the  same  by  the  bond, 
ire  conclusive  against  the  obligor,  whether 
it  ba  a  statutory  or  common-law  bond. — 
Bailey  v.  Aetna  Indemnity  Co.,  0  Cal.  App. 
740,  91  Fao.  416. 


5  168.    Ezt«nt  of  LUbUlt7. 

[a]  In  an  action  upon  an  attachment  bond 
by  a  plaintiff  who  was  engaged  in  the  busi- 
ness of  baying  and  selling  oil  stock  for  profit, 
and  the  wrongful  attachment  of  whose  shares 
resulted  in  a  depreciation  in  value  beyond 
the  limit  of  the  bond,  which  shares  plaintiff 
could  and  wonld  have  sold  at  a  profit  it  it 
had  not  been  tor  the  attachment,  the  plaintilT 
is  entitled  to  recover  tbe  amount  of  the  bond. 
McCarthy  Co.  ▼.  Booths,  2  Cal.  App.  170,  83 
Pac.  175. 

ZI.    WBONOFUIi   ATTACHMENT. 

'  §  18G.    Actions— Damttgeg. 

[aj  In  general,  the  measure  of  damages  In 
ease  of  tne  wrongful  attachment  of  personal 
property  ia  the  differeuce  in  value  of  the  at- 
tached property  when  seized  and  when  re- 
stored, with  tbe  loss  of  its  use  meanwhile. — 
McCarthy  Co.  t.  Bootbe,  2  CaL  App.  170,  S3 
Pae.  176. 

[b]  There  Is  more  reason  for  applying  snch 
rule  respecting  the  measure  of  damages  In  the 
case  of  an  attachment  of  stock,  whose  prin- 
cipal  value  eanaists  in  its  selling  value,  than 
in  the  case  of  personal  property  generally. 
Not  only  is  the  selling  value  destroyed  by  the 
attachment,  but  all  of  tbe  profits  and  divi- 
dends to  accrue  from  it  are  impounded  equally 
with  the  stock  itself. — McCarthy  Co.  v. 
Boothe,  2  Cal.  App.  170,  S3  Pae.  175. 

ATT0aNE7  AND  CLIENT. 

Inelode  tiis  praetlee  at  law  In  anr  rank  or  branek 
ef  the  ptofasslon;  sdmlwten  to  praotlu,  and 
prtvUsaai,  dliabUltlas,  anl  UablUtlei  Incident  to 
the  eSee  eonlerred:  llceuii  and  Ueanu  fMi  and 
prlvllBce  and  oecspitlan  taiei;  regulation  of  pro- 
feHlonal  oondnet;  and  tbe  relatton  between  attoruy 
and  client,  and  thdi  mutual  ilsbti.  dntla^  and 
lUbllltlai. 

I.  KATTJHE    OP   OFFICE,   DUTIES,    AD- 
MISSION AND  DISBABMENT,  SS  1- 
62. 
IL  betahtee  and  AUTHOKITY,  Si  63- 

S4. 
ITT.  LIABILITIES  AND  DUTIES   OP  AT- 
TOKNET    TO    CLIENT    AND    AC- 
TIONS TO  ENPOECE  THEM,  ||  8*- 
107. 
IV.  COMPENSA'nON  AND  LIEN  OP  AT- 

TOENET,   a   108-138. 
ComDunleationj  to  or  advise  b7  attomar  as  prtvlleged 
eommnnlcatlon.     Bea  Wltnauaa. 


1 167.    Bonds  OT  Undertakings  to  Oticbarge 


Is]  In  an  aetion  on  tbe  bond  given  to  re- 
lease the  attachment  it  cannot  be  queationed 
"hethcr  the  property  released  was  subject 
lo  attachment  or  not,  nor  whether  the  affi- 
davit for  attaebment  was  false  or  the  writ 
iavahd,  nndei  which  the  levy  was  nude.— 


5  iVq.  Disqualification  by  Conviction  of 
Felony, 
[a]  The  superior  court  bas  inherent  power 
under  such  circnmstanees  to  refuse  to  allow 
the  admitted  attorney  In  custody  to  appear 
on  behalf   of  another  person  charged  with 
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crime,  cr  to  appear  for  tnj  poTpoie  that 
would  involve  lubaeqiieiit  appearance  in  the 
aame  matter  for  the  orderly  dispoaition  of 
the  ease. — Pederaen  t,  Baperiat  Court,  149 
Cat.  3Sg,  S6  Pae.  712. 

[b]  An  attorney  convicted  of  a  felony,  who 
is  in  custody  pending  appeal,  cannot  lawfully 
appear  in  behalf  of  another  person  accused 
of  crime;  and  mandaninB  will  not  lie  to  com- 
pel the  superior  court  to  allow  inch  appear- 
ance for  tbe  purpose  of  defending  the  peti- 
tioner.— Pedersen  t,  Superior  Court,  149  CaL 
3SB,  8S  Pae.  712. 

S  3.    PiofAHloiul  Ootldttct, 

[a]  Among  the  dntles  of  an  attorney  b 
that  of  snbmlsiion  to  the  court  in  the  exer- 
cise of  a  discretion  not  abnsed,  without  de- 
mur or  mnrmor.  He  ia  to  advise  and  conn- ' 
ael  simply,  leaving  the  court,  in  its  own  way, 
to  come  to  a  eonclnaion.— Estate  of  Blythe, 
1  Cof.  Fro.  Dec.  110. 

H.    BETAINEB   AMD   AITTHOBITT. 

g  se.    Evidence  of  Aathorlty — Oompetency. 

[a]  The  employment  of  an  attorney  by  a 
private  corporation,  as  well  as  by  an  in- 
dividual, may  be  shown  by  its  conduct,  and 
the  rules  under  which  it  may  be  estopped 
from  disputing  its  liability  for  Ms  acts,  or 
by  which  its  Tatiflcation  of  his  acts  may  be 
eBtablished,  are  the  same. — Kelly  v.  Ning 
Yang  Ben.  Assn.,  2  CaL  App.  460,  8i  Pac. 
321. 

§  07. Prenunptlon  of  Anthority. 

[a]  Even  if  the  delegation  of  power  to  the 
attorney  for  the  banlc  in  the  resolution  for 
the  "c^,"  in  ease  of  default,  to  take  sneb 
action  as  may  be  deemed  necessary  to  enforce 
the  collection  of  the  amount  due  from  each 
stockholder,  was  void,  yet  It  must  be  pre- 
sumed that  the  particnlar  attorneys  bringing 
the  suit  were  duly  authorized  to  bring  it. — 
People's  Home  Sar.  Bank  T.  Baaer,  2  Cal. 
App.  445,  84  Pac  S2S. 

§  60.  Conduct  «f  Idtigatloii— EzdnslTeneea 
of  Attomay'i  OontroL 
[a]  A  plaintiff  in  an  action  may  either  ap- 
pear in  his  own  proper  person  or  by  attorney; 
bat  he  cannot  do  both,  and  if  be  has  appeared 
by  attorney,  he  has  no  power  of  control  over 
the  action  otherwise  than  through  hii  or- 
igin^ or  substituted  attorney  of  record. — 
Boca  A  LoyaltoQ  B.  B.  Co,  t.  Superior  Court, 
150  Cal.  153,  SS  Pac.  718. 


nL  LIABILITIES  AND  DUTIES  OF  AT- 
TOUNET  TO  OLTSNT  AND  ACTIONS 
TO  ENTOBCE  THEM. 


[a]  In  all  dealings  with  his  client  the 
highest  degree  of  fairness  and  good  faith  is 
required  of  an  attorney,  and  the  courts  view 


all  such  transactions  with  suspicion  and  ex- 
amine them  with  the  utmost  semtiny,  and  if 
they  present  even  a  suggestion  of  unfair  deal- 
ing, the  burden  of  proof  is  on  the  attorney  to 
show  the  honesty  and  good  faith  of  tbe  trans- 
action and  that  it  was  entered  into  by  bia 
client  freely  and  voluntarily.  Tested  by  thia 
mle,  it  is  held  that  the  evidcoce  was  suffi- 
cient to  warrant  the  trial  court  in  concluding 
that  the  honesty  and  good  faith  of  the  trans- 
action involved  herein  had  been  shown,  and 
that  it  had  been  entered  into  by  the  defend- 
ants freely  and  voluntarily. — United  States 
Oil  *  Land  Co.  t.  Bell,  153  CaL  781,  M  Pae. 
901. 


OOHTEtAOra  FOB  00MPEN8ATI0N — OONBTBDO- 

TIOM,  I  190. 
E3TIHATINO  VALUE  OP  SERVICES.  1 134. 
ACTIONS     FOB     OOUPENSATION  — DEFENSES, 


§  120.    Oontnd*     for     Compensation — Con- 


ia]  In  an  action  to  recover  for  the  flerriees 
an  attorney  rendered  at  reqaest  of  the  de- 
fendant benevolent  association,  in  reference 
to  or  connected  with  an  auxiliary  cemetery 
corporation,  for  the  temporary  burial  of 
Chioese  for  ultimate  transfer  to  China  for 
burial,  held,  that  the  jury  were  authorized  to 
And  from  the  evidence  that  the  cemetery  cor- 
poration was  merely  an  agency  or  instrumen- 
tality adopted  by  defendant  for  carrying  out 
the  purposes  of  its  incorporation,  and  that 
defendant  was  liable  for  whatever  services 
were  rendered  at  the  request  of  defendant  to 
such  auxiliary  corporation. — Kellv  v.  Ning 
Yung  Ben.  Assn.,  2  CaL  App.  460,  S4  Pac  321. 

5  124.    Estimating  Talne  of  Berrices. 

[a]  Opinions  of  attorneys  as  to  the  reason- 
ableness of  demands  for  compensation  for 
legal  services  afford  no  real  assistance  to 
the  court's  judgment. — Estate  of  Fuller,  8 
Cof.   Pro.  Dec.  521. 

§  134.    Actions  for  Oompensatloii — Defeiuea. 

[a]  The  defendant  ia  not  relieved  of  it* 
obligation  to  compeosate  the  attorney  for  the 
services  rendered  at  ita  request,  and  for  which 
it  agreed  to  pay  bim,  upon  the  ground  that 
such  services  were  of  benefit  to  the  Six  Com- 
panies, who  contributed  a  portion  of  bis  eora- 
pensatloD.  It  is  to  be  presumed  that  tbe  jury, 
In  rendering  its  verdict,  considered  the  amount 
which  he  received  from  tbe  Six  Companies. — 
Retly  V.  Ning  Yung  Ben.  Assn.,  8  CaL  App. 
460,  84  Pac.  321. 

g  136. Pleading. 

[a]  Where  the  complaint  alleged  the  per 
formance  of  legal  services  by  the  firm  of 
attorneys  for  defendant  within  two  years, 
*nd  that  they  were  of  the  reasonable  value  of 
t750,  "that  no  part  of  said  sum  has  been 
paid;  and  the  whole  thereof  .  .  .  ii  now  due. 
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owing  and  nnpaid,"  and  allegei  bd  SMign- 
ment  of  th«  claim  by  the  firm  to  the  plaintiff, 
it  appears  hj  irresistible  coacluBiou  from  tba 
tpeei&a  facts  alleged  that  that  sum  it  dao 
"from  defendant  to  plaintiff,"  and  that  ii 
■nfficient. — PrincB  »,  Kennedy,  8  Cal.  App. 
404,  85  Pae.  859. 

[b]  In  an  aetioii  for  legal  flerrices,  where 
the  complaint  averred  that  the  seirices  were 
performed  bj  a  firm  who  "were  engaged  in 
the  practice  of  law,  a*  attoraejs  and  conn- 
lelora  at  law,  in  the  city  of  Lob  Angelei," 
it  ia  not  insufficient  for  not  averring  their 
authority  to  practice  law.  From  the  allega- 
tions made  it  will  be  presumed,  if  necessary, 
that  they  were  regularly  authorized  to  prac- 
tice law. — Prince  T.  Kennedy,  3  CaL  App. 
404,  S5  Pac.  859. 

[e]  "Where  the  complaint  states  a  eause  of 
action  to  recover  attorneys'  fees  expended,  a 
general  demurrer  thereto  was  properly  over- 
mled,  notwithstanding  some  uncertainty  in 
the  allegation  of  payment  of  the  attorney, 
which  was  not  made  a  ground  of  special  de- 
murrer, and  which,  in  the  absence  of  such 
demorrer,  is  sufficient  to  support  proof  as  to 
the  amount  actually  paid  by  plaintiff  to  his 
attorney  in  the  foreclosure  suit  for  attorneys' 
fees. — Klokke  t.  BaphaeL  8  CaL  App.  1,  90 
Pac  3SSL 

$137. Evldenctt. 

[a]  In  estimating  the  value  of  an  attorney's 
services,  it  is  proper  to  consider  a  reasonable 
retaining  fee;  and  where  a  bill  of  particulars, 
among  other  items,  included  the  item,  "Re- 
tainer, aeven  months  at  $100  per  month," 
without  a  demand  for  further  particulars,  th» 
court  did  not  err  In  permitting  the  plaintiff 
to  prove  that  eertain  serricea  were  rendered 
to  the  defendant  under  that  item,  for  which 
he  was  not  otherwise  paid,  and  for  which  he 
made  no  other  charges. — Clements  v.  Watson, 
7  CaL  App.  74,  93  Pac  383. 

[b]  In  an  action  to  recover  attorney's  fees 
under  an  alleged  employment  by  all  of  the 
defendants,  where  the  only  question  relates 
to  the  sufficiency  of  the  evidence  to  support 
the  findings  for  the  defendants,  held,  that 
notwithstanding  a  decided  conflict  in  the  evi- 
dence, there  is  evidence  sufficient  to  support 
findings  that  u  to  all  of  the  defendants  save 
one  no  employment  of  the  plaintiff  existed, 
that  no  one  having  anthority  from  them,  or 
either  of  them,  requested  servicee  from  the 
plaintiff,  and  that  no  services  were  rendered 
by  bim  to  them,  or  either  of  them;  and  that 
for  all  services  tendered  by  plaintiff  to  the 
remaining  defendant  payment  .was  made  by 
him  to  plaintiff  in  full. — Brooks  T.  Ardizzone, 
9  CaL  App.  215,  98  Pae.  393. 

ATTORNXT  OENERAL. 

Inetaa*  tke  ehlef  law  ottcw  la  tha  sovanunsnt  of 
the  Vnlted  Btatei  and  ef  eaeh  steW;  Us  vpoint* 
■•nt,  qoaUBcatlon.  and  tennrs  of  etBce:  and  rights, 
I,  doUci.  uid  UsblUtlas  ol  tba  attamer  (anaral, 
itUs,  stc,  la  (uuiaL 


g  11,    Management   and  Control  trt  Biilt»— 

CouMnt  to  Ui*  Name  of  State, 
[a]  The  state  board  of  harbor  eommlssioners 
may  eue  the  sureties  on  a  wharfinger's  bond 
in  the  name  of  the  people  without  the  rela- 
tion of  the  attorney  general.—PeopIe  v.  La 
Bue,  95  CaL  75,  30  Pac.  13L 

AUOnOHS  A2n>  AUCnOHEEBS. 

Inelnde  tbe  ncelation  and  eondaet  ol  salts  by 
aaeUon,  and  rights,  dntlts,  and  llabUltlts  sf  anettcn- 
Mrs  and  of  ssllers  and  bSTtis  at  aoetlDns  In  laBacaL 

t  8.    Anctlw  Sales. 

[a]  A  sale  at  public  auction  Is  complete 
when  the  auctioneer  publicly  announces,  in 
any  customary  manner,  that  the  thing  is 
sold.  The  purchaser's  bid  ia  then  accepted, 
and  the  bidder  cannot  withdraw  it,  but  must 
pay  the  purchase  money. — Young  t.  Patter- 
son, 9  CaL  App.  469,  99  Pac  552. 

BAIL. 

iBclnde  lelaaai  of  persons  nnder  arrest,  tn  dvtl 
action*  or  on  ebarges  of  eilau,  from  soeb  eutodj, 
on  glTlsg  R(eiiilt7  to  appear  and  answer;  right  to  be 
admltud  to  ball;  nthonty  to  take  balti  proceedings 
In  BlYlxjE  and  taking  ball,  and  reqalattos  aid  suS- 
dener  of  locognlaancai,  bondi,  or  nndcrtaklngi  et 
ball  or  dspoalt  of  monsy  In  Ilea  of  ball;  ilghti  and 
llabllltlai  of  ball;  their  dlschaiga  or  tianaratloni 
breach  and  foifaltnie  of  racognlaanoas,  bonds^  ato.; 
and  proceeding*  to  onfoie*  Ilabllltla*  of  baO. 

n.    DT  OBIMINAI.  PBOBEODTIONB, 

BIGHT  TO  BELEASG  ON  BAIL,  {  «, 

.  AFTER  INDICTMENT.  1  T. 

• PENDING  APPEAL,  |  11. 

~- —  BAILABLE  OFFENSE,  I  13. 
AICODNT  OP  BAIL.  I  19. 

AEDDCINO,  I  30. 

BAIL  B0ND8-~4UALIFI0ATION  OF  BAIL,  |  IfiK. 

§  e.    Bight  to  Release  on  Ball 

[a]  The  eourt  should  also  consider  the  seri- 
ous nature  of  the  offense  of  bribery  with 
which  the  defendant  ii  charged,  that  its  ef- 
fect upon  the  public  is  of  the  utmost  gravity, 
and  that  the  bribery  of  legislative  officers 
corrupts  the  very  foundation  of  government, 
and  affects  every  citizen  of  the  common- 
wealth.~Ex  parte  Buef;  7  CaL  App.  7S0, 
90  Pac  24. 

[b]  The  admission  of  an  accused  person  to 
bail,  except  in  capital  cases  where  the  proof 
Is  evident  and  the  presumption  great,  is  a 
constitutional  right  which  the  accused  can 
claim,  and  which  no  eourt  or  judge  can 
properly  refuse. — Ex  parte  Buef,  8  Csl,  App. 
408,  97  Pac.  89. 


§7. 


-  After  Indictment. 


[al  Upon  an  application  for  baO  after  an 
indictment  returned  or  information  filed,  the 
court  must  assume  that  the  defendant  is 
guilty  of  the  offense  with  which  he  is 
charged.— Bx  parte  Buef,  7  CaL  App.  750, 
90  Pae.  21. 
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S  1I>    FandlnK  AppeaL 

[a]  When,  ftfter  a  hearing  Qpos  bia  peti- 
tioD  for  a  writ  of  babeas  corpus,  a  prisoner 
bas  been  remanded  to  the  custody  from 
whence  he  came,  there  is  ordinarily  no  pro- 
ceeding to  be  stayed  pending  a  review  of 
that  order  on  writ  of  error  to  the  SQpreme 
court  of  the  United  States.  The  prisoner  is 
not  thereafter  held  by  virtue  of  the  order 
of  remand,  bat  by  ri^ue  of  the  warrant  or 
other  process  npon  which  he  was  lield  at 
the  time  the  writ  of  habeas  corpus  was  is- 
aned,  and  the  power  to  admit  him  to  bail  be- 
longs exclusively  to  such  officer,  if  any,  as 
had  the  power  to  admit  him  to  bail  inde- 

Eeodent  of  the  habeas  corpus  proceediof;,  and 
e  most  make  his  application  for  bail  id  the 
usual  manner  aa  provided  by  the  laws  of 
this  state.  [Per  Beatty,  C.  J.]— In  re  Col- 
lins, ISl  Cal.  340,  129  Am.  St.  Bep.  122,  90 
Pae.   827,  ei  Pae.  397. 

g  12.    Bailable  Ofleaoe. 

[a]  Defendant  charged  with  murder  will 
be  admitted  to  bail  on  habeas  corpus  if  evi- 
dence does  not  show  a  capital  offense. — Ex 
parte  Btrange,  59  Cal.  116. 

S  19.    Amontit  ot  BalL 

[a]  Under  the  provisions  of  the  state  eon-  * 
HtitutioD  all  persons  charged  with  crime  in 
other  than  capital  cases  are  bailable,  and 
excessive  bail  ahall  not  be  required.  Tet 
bail  is  not  to  be  deemed  excessive  merely 
hecanae  the  person  nnder  indictment  can- 
not give  the  bail  required. — Ex  parte  Bnef,  7 
Cal.  App.   750,  96  Pae.  24. 

[b]  Where  a  large  number  of  Indictments 
have  been  returned,  it  should  be  considered 
that  the  greater  the  number  of  indictments 
the  greater  is  the  probability  of  conviction, 
and  the  greater  ia  the  inducement  for  the 
defendant  to  flee  from  justice;  and  the 
greater  the  amonnt  of  wealth  cf  the  de- 
fendant, the  more  readily  he  could  give  a 
large  bail,  and  the  more  readily  could  flea 
to  some  country  where  he  could  live  on  bis 
possessions. — Ex  parte  Buef,  7  Cal.  App.  750, 
96  Pae.  24. 

[c]  Bail  should  not  be  exacted  for  the  pur- 
pose of  punishing  a  person  charged  with 
crime;  but  is  exacted  for  the  purpose  of  se- 
curing the  attendance  of  the  defendant  upon 
the  court  at  all  times  when  the  same  may  be 
lawfully  required,  and  his  rendering  him- 
self in  execution  of  any  judgment  that  may 
be  pronounced  against  him. — Ex  parte  Buef, 
7  Cal.  App.  750,  96  Pae.  84. 

§  20.    Bednclmg. 

[a]  Where  there  are  reindictments  for  the 
same  offense,  such  reindictments  cannot  be 
considered  in  the  flzing  of  bail;  and  in  so 
far  aa  they  have  been  considered  by  the 
trial  court  fixing  the  amonnt  of  bail,  such 
bail  must  be  deemed  excessive  in  that  re- 
gard, and  must  be  reduced  to  the  extent 
of  all  reindictments. — Ex  parte  Buef,  7  Cal. 
App.  750,  9S  Pae.  24. 

[b]  In  an  application  to  this  eonrt  on 
kabeas  corpus  for  a  reduction  of  bail  on  tht 


ground  that  the  amonnt  Bxed  by  the  trial 
court  is  excessive,  it  must  be  clearly  shown 
to  be  excessive;  and  the  discretion  of  the 
trial  court  will  not  be  interfered  with  un- 
less it  clearly  appears  that  the  court  has 
abused  its  discretion,  and  that  the  bail  de- 
manded by  it  is  per  so  unreasonably  great, 
and  clearly  disproportionate  to  the  offense 
involved. — Ex  parte  Buef,  7  Cal.  App.  750, 

96  Pae.  24. 

§  SeVi.    BaU  BoadA— QuaUflcatloii  of  BaU- 

[a]  The  district  attorney  should  be  al- 
lowed to  bring  witnesses,  and  examine  them 
freely,  and  to  cross-examine  the  sureties,  and 
all  reasonable  means  of  investigation  should 
be  allowed,  but  no  unreasonable  delay  should 
be  granted.— Ex  parte  Bnef,  8  Cal.  App.  466, 

97  Pac  89. 

[b]  Under  the  qualifications  of  bail  pre- 
scribed in  sections  12T8  and  1279  of  the 
Penal  Code,  friends  and  relatives  of  the  ac- 
cused are  not  excluded  from  qualifying  as 
sureties  on  hia  behalf;  and  the  court  bas 
no  poner  arbitrarilv  to  refnse  them  for  the 
sole  reason  that  tney  are  sneh. — Ex  part* 
Buef,  8  Cal.  App.  468,  97  Pac.  89. 

BAILMENT. 

laelade  eontrsots  for  transfar  ot  person*!  piopntj 
wltboM  tiaasfn  «t  owaanUp  in  ivnaralj  rlxhti, 
dntlH,  ana  Ilsbllltlas  of  tb*  puttas;  and  remidlw 
ralaUnf  lluiito. 

§  B.  Title  and  Blglita  to  Property— Estoppel 
to  Deny  T1U«. 
[a]  The  general  role  that  a  bailee  cannot 
dispute  the  title  of  his  bailor  is  not  of  uni- 
versal application,  and  has  its  exceptions 
even  In  toe  nsna]  case  where  the  contract 
of  bailment  arises  out  of  the  simple  fact 
that  the  bailor  baa  deposited  the  property- 
with  the  bailee,  and  there  are  do  speeiat 
circumstances  or  agreements  which  modify 
the  presumption  that  the  bailor  is  the  owner. 
Davis  V.  Donohoe-Kelly  Banking  Co.,  152  Cal. 
282,  92  Pae.  639. 

S  10.    Dellreiy  to  Tme  Owner. 


be  delivered  to  anyone  except  the  principal 
or  the  agent,  the  bailee  has  the  right,  al- 
though he  knows  of  the  insolvency  of  tbe- 
agent  and  the  transfer  of  hi*  property  to  an 
assignee,  to  deliver  the  box  to  the  princi- 
pal; and  in  an  action  by  the  assignee  to  re- 
cover the  property  or  its  value  the  bailee 
may  set  up  such  tacts  aa  a  defense. — Davis 
V.  Donohoe-Eetly  Banking  Co.,  152  Cal.  2SS, 
92  Pae.  639. 

BANKEUPTCT. 

Indndi  adnlnlftrstlon  ol  ertstes  of  hankrapts 
nndtr  ganeial  bankrupt  laws  far  tita  pttipoi*  of  dU- 
trlbntlDn  ol  tha  aiMta  ameng  etadltnrs,  and  dlschaif* 
et  Um  bankinptt  from  Uabllitr  lot  (kaU  debu; 
eonsUtnlonal  and  atatatoiy  provlilons  r«IatlB( 
UMtMe;     whit     MDMltatas     bankruptcy:     natscer 
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S  9.    FropeTt7   and   Bights  Fantng  to   As- 
tlgnae, 

[■]  If  it  ba  admitted  that  in  aajr  ease  tilt 
Ktarn  of  the  abipping  receipts  by  the  par* 
chaBcra  to  the  shipper  can  in  anj  caie  oper- 
ate as  a  Bfmbolical  redeliveiy  of,  or  refusal 
to  accept  the  goods  shippad,  it  comd  not  havo 
that  effect  when  the  shipping  receipts  were 
returned  after  the  filing  bj  the  porehasers 
of  a  petition  in  bankmptc]'.  The  legal  effect 
of  sneh  petition  was  to  place  the  grain  de- 
livered, as  well  U  all  otber  property  of  the 
pnrefaasers,  in  euatodia  legis  for  the  benefit 
of  all  creditors  of  the  bankrapt  firms,  and 
ther  were  powerless  thereafter  to  make  a 
symbolical  redeliyerj  of  the  grain,  or  to 
repudiate  the  act  of  their  agent  in  accept- 
ing possession  thereof. — Orange  Co.  v.  Farm- 
rrs'  Union  ±  Milling  Co.,  3  Cal.  App.  519, 
86  Pac.  615. 

§  liy,.    Sale. 

[a]  The  title  vested  in  the  defendants  bj 
the  bill  of  sale  is  not  affected  hj  the  ac- 
tion of  the  bankrupt  in  including  the  prop- 
erty sold  to  them  in  the  sehednle  of  bis  as- 
sota,  or  by  his  omitting  to  include  their  ob- 
ligation to  pay  valne  as  part  of  his  assets. — 
Leist  T.  Diaraen,  4  CaL  App.  631,  8S  Pae. 
812. 

S  17Vz.  Actions  1>7  Assignee— Bight  of  Ac- 
tion, 
[a]  Upon  the  bankruptcy  of  the  vendor,  be 
is  incompetent  to  agree  upon  the  value  of 
the  property  sold,  and  his  trustee  in  bank- 
ruptcy may  enforce  the  obligation  of  the 
defendants  for  its  value. — Leist  v.  Dierssen, 
i  Cal.  App.  6U,  eS  Pae.  812. 

§  24.  Effect  of  Bankraptcr  on  Pendinj 
Stdts. 
[a]  The  trustee  of  the  estate  of  a  bankrapt, 
upon  his  appointment  and  qualification,  be- 
eomea  vested,  by  operation  of  law,  with  the 
title  of  the  bankrupt  to  all  transferable 
property  owned  by  him,  as  of  the  date  when 
he  was  adiodged  a  bankrupt.     The  bankrupt 


mot   I 


I   his   c 


relation  to  his  property  not  exempt  pending 
proceedings  in  bankruptcy,  after  the  ap- 
pointment of  a  trustee. — Simpson  v.  Miller, 
7  Cal.  App.  248,  94  Pae.  252. 

[b]  The  bankrupt,  aa  plaintiff  in  such  ac- 
tion, is  not  the  real  party  in  interest,  and 
if  be  had  recovered  judgment  and  it  had 
been  satisfied  by  the  defendant,  it  would 
have  been  no  protection  to  the  defendant 
against  the  claim  of  the  trustee  in  ifhom 
the  title  to  the  land  and  the  claim  arising 
out  of  anch  title  had  already  vested.  Nor 
eontd  a  judgment  that  the  plaintiff  take 
nothing  by  the  action  estop  the  trustee  from 
bringing  tiis  action  to  enforce  his  vested 
interest  in  the  property  or  claim. — Simpson 
T.  MiUer,  7  Cal.  App.  248,  94  Pao.   252. 

[c]  'Where  the  property  deed  in  escrow,  the 
title  to  which  passed  to  the  trustee,  was 
tnbseqnently  conveyed  by  the  grantor  to  an 
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innocent  purchaser  without  notice  of  the 
escrow,  the  right  to  enforce  a  trust  against 
the  grantor  in  the  proceeds  of  sale,  or  to 
enforce  a  claim  therefor  against  his  ezecn- 
tor,  was  vested  in  the  trustee,  and  an  ac- 
tion by  the  bankmpt  against  such  executor 
upon  a  rejected  claim  fa  not  maintainable, 
and  the  proceedings  in  bankruptcy  may  be 
pleaded  in  bar  of  such  aetion. — Simpson  v. 
MiUer,  7  Cal.  App.  24S,  94  Pae.  252. 

§  25.    Dlschaige— Debts  and  Obligations  Dis- 
charged. 

[a]  The  term  "fiduciary  capacity"  used  in 
the  bankrupt  act  of  1898,  as  amended  in 
1903,  applies  only  to  technical  trusts,  and 
not  to  debts  due  oy  a  bankrupt  in  the  char- 
acter of  agent,  factor,  commission  mer- 
chant and  the  like;  and  money  deposited 
with  a  commission  merchant,  to  cover  ex- 
penditures, a  portion  of  which  remains  in 
his  hands  unexpended,  is  covered  by  bis  dis- 
charge in  bankruptcy,  and  cannot  be  recov- 
ered.—Young  T.  Clark,  7  Cal.  App.  194,  93 
Pae.  1056. 

BANKS  Am)  BANKING. 

InelDda  tlu  i«gnUtloD  and  condact  of  tha  tinilness 
ol  duUng  In  moDS7  b;  'rKslvlng  and  ttpKfiBt  d*- 
poilts  and  coUsctloni,  ir'""t  loans,  dlieonnti.  or 
othsi  loTHtouiit*,  and  Itinlus  blUi,  aotas.  ate.,  for 
pnrposai  of  pirtlcolu  truuaetloni  or  for  (gasTml 
dJcnlittan.  whsthat  thasa  fnnetionf ,  or  aor  of  tham, 
aia  aucdud  b^  Individnali  or  hj  eoipoistlDUS, 
■ithar  oidlnir?  bank*  of  dapoilt,  dlKoant  and 
drcolatloa,  or  lavlngi  banks,  or  loan,  trust,  and 
lUTaitmaat  conuianlai ;  organtiBtlon.  powais,  and 
Umbllltlai  of  such  coiiioTitlaiis,  and  ilfliti  and 
IlabllUlss  of  thslr  aianibars  and  oOlcari;  and  mntnal 
rlfhta,  datlss,  and  Uabllltlas  of  banksrs,  banks,  or 
othor    sneh    InsUtatlons,    and    thoM    dasUns    with 

L  BANKING  C0BP0BATI0N8  AND  AS- 
SOCIATIONS, gg  1-49. 

A.  Incorporation  and  Begulation,  H  1- 

la. 

B.  Capital  Stock,  ii  17-20. 

C.  Stockholders,  §g  21-23. 

E.  Insolvency   and    Beceivers,    S!    39- 
40. 
n.  ruNCTiONs  and  dealings,  tt  50- 
ei. 

a.  Deposits,  it  50-75. 

B.  Collections,  H   76-83. 

IV.  SAVINGS  BANKS,  S9   104-120. 


A.  INCORPOBATION  AND  BEGULATION. 
§  14.  Valldlt;  of  Bank  Commissioners'  Act. 
[a]  Whether  the  provisions  of  section  10  of 
the  bank  commisEioiiers'  act,  providing  for 
the  seizure  and  sequestration  of  the  prop- 
erty of  the  corporation,  is  or  is  not  consti- 
tutional is  not  decided. — People  v.  Bank  of 
San  Luis  Obispo,  154  Cal.  194,  97  Pac.  306. 

§  14V».  Scope  of  Bank  CommlsEloneis'  Act. 
[a]  The  bank  commissioners'  act  of  Uarch 
24,  1903,  is  applicable  to  ever;  banking  cor- 
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poratlan  doing  bnsincss  In  this  state,  wben- 
«Toi  iocorporated. — People  t.  Bank  of  Sao 
LuU  Obispo,  154  Cal.  194,  97  Pae.  S06. 

B.  CAPITAL  STOCK. 
§  18.    A— esamwita. 

[a]  A  tmatee  of  stock,  thonsh  bis  name 
appeara  on  the  books  of  a  banking  eorpara- 
tion  as  trastee  for  a.  paraoa  named,  is  lia- 
ble, as  the  legal  owner  of  the  stock,  for  an 
asseaimeut  duij  levied  hj  such  corporation 
upon  the  shares  of  its  unpaid  stock,  tor  calls 
thereupon. — Union  Savings  Bank  t.  WUIard, 
4  CaL  App.  690,  8S  Pac.  1098. 

C.  ST0CKH0LDEE8. 

§  21.    UabUltr  for  Debts  of  Bftnk. 

[a]  An  action  ij  the  receiver  of  an  in- 
solvent natianal  bank  in  Kansas,  bronght  in 
a  conrt  of  this  state  to  enforce  an  assess- 
ment levied  npon  its  stockholders  in  parsD- 
ance  of  the  laws  of  the  United  States, 
against  one  of  its  stockholders  resident  in 
this  state,  is  an  action  against  such  stock- 
holder to  enforce  a  liabilit7  created  b^  law, 
and  is  barred  by  the. lapse  of  three  jean 
after  snch  liabilitj  was  cieated,  under  sec- 
tion 3SB  of  the  Code  of  Civil  Proeednre. — 
King  V.  Armstrong,  S  Cat.  App.  368,  99  Pae. 
527. 

E.    INSOLVENCY   AND    BECEIVEES. 

IN  ORNERAL.  1  S9. 

PROCEEDirrOS  TO  OOUPEL  LIQUIDATION,  t  *". 

JURISDICTION   AND    POWERS   OF   BANK   OOM- 

COUFENSATION    OF  EMPLOYEES,  I  «4U. 
BIOHT   OF    DIREOTORS    TO    ISSUE    CALL    FOB 

UNPAID  STOCK.  (  «S. 
RIOHT  OF  BANK  TO  SUE,  t  <SH- 
BIOHT  OP  DIRECTORS  TO  COUPLETE   DNPIN- 
■      I8UED  TRANSACTIONS,  |  tSt. 

§  39.    In  aeneral, 

[a]  In  such  an  action  hy  the  attorney  gen- 
eral, the  court  ie  eipressly  authorized  to 
appoint  a  receiver  by  the  terms  of  tbe  act,  in 
tne  event  of  a  finding  of  the  insolvency  of 
tbe  corporation,  without  any  issue  made  by 
tha   pleadings  in   that   behalf,    and  without 


tuted  full  notice  that  sueb  an  appointment 
would  be  maae  in  the  event  of  a  determina- 
tion of  insolvency  by  the  court, — People 

OA.,b    ^r   a^^    T-nfo    rikEar^A     Ti^i    r<>i     ^aA 


§  40,    Froce«dlnga  to  Oonq^  Idqnldatlon. 

[a1  The  complaint  in  an  action  under  the 
bank  eommissionera'  act,  to  have  a  bank- 
ing corporation  adjudged  insolvent  and  to 
be  ordered  into  involuntary  liquidation, 
which  alleged  that  tbe  bank  commissioners 
did  nnaaimously  find  and  determine  that  said 
corporation  was  insolvent  and  unable  to  pay 
its  obligations  from  its  own  means  as  such 
obligations  became  due  and  payable  in  the 
ordinary  course  of  business,  and  which  fur- 
ther alleged  the  fact  of  its  insolvency,  suf- 


ficiency avers  the  fact  that  tbe  eommieilonen 
had  unanimoasly  decided  that  "it  is  nn- 
■afe"  for  the  bank  "to  continue  business," 
withJD  the  meaning  of  the  act. — People  v. 
Bank  of  San  Luis  Obispo,  154  Cal.  194,  97 
Pae.  306. 

[b]  Admitting  ths  unconstitutionality  of 
the  provisions  of  section  10  of  the  bank 
commissioners'  aet  of  Uareb  S4,  19Q3,  in  so 
far  as  it  attempts  to  anthoriEe  tbe  bank 
commissioners,  upon  their  own  determination 
that  it  is  ansafe  for  a  banking  corporation 
to  transact  business,  made  without  notice, 
to  take  sneh  control  of  the  corporation  and 
of  its  property  and  effects  as  is  Deeessary 
to  prevent  waste  or  diversion,  and  to  bold 
such  possession  pending  determination  of  the 
action  to  be  thareupon  instituted,  still  the 
right  of  tbe  attorney  general  to  bring  an 
action  under  that  act  to  obtain  a  decree  de- 
claring the  corporation  to  be  insolvent,  and 
ordering  it  into  involuntary  liquidation,  is 
not  dependent  npon  the  validity  of  the  pro- 
vieions  as  to  seizure  and  sequestration  of 
the  property  of  the  corporation  by  the  com- 
mi 9B1  oners.  The  commissioners  are  not  re- 
quired to  take  any  possession  or  control  of 
any  property  of  the  corporation  as  a  con- 
dition precedent  to  a  noti&cation  to  the  at- 
torney general  of  their  determination  that 
it  was  unsafe  for  the  corporation  to  con- 
tinue business  sufficient  to  rei^uire  him  to 
immediately  commence  the  action  provided 
for  by  tbe  act. — People  v.  Bank  of  San  Luis 
Obispo,  1S4  Cal.  191,  07  Pae.  306. 

[c]  Section  10  of  the  bank  commissioners* 
act  waa  intended,  so  far  as  banking  corpora- 
tions are  concerned,  to  supersede  tbe  pro- 
visions of  the  ^neral  insolvency  act,  and 
to  be  applicable  in  all  cases  of  insolvency  of 
such  corporations. — People  v.  Bank  of  Ban 
LuU  Obispo,  154  Cal.  194,  97  Pac  806. 

S  41Vg.    Jnrtsdietlon  aiid  Powon  of  Bank 
Conunisilonen. 

[a]  Where  there  is  B  vacancy  in  the  office 
of  one  of  the  four  bank  commisBioners  pro- 
vided for  by  the  aet,  the  remainder,  constitut- 
ing a  majority  of  the  commission,  in  the  ab- 
sence of  provision  to  the  contrary,  may  ex- 
ercise tbe  powers  and  perform  the  duties  al- 
lotted by  the  law,  and  may  make  the  unani- 
mous decision  that  "it .  is  unsafe"  for  the 
bank  "to  continue  business." — People  v.  Bank 
of  San  Luis  Obispo,  154  CaL  194,  97  Pac. 
300. 

[b]  Under  the  act  creating  the  bank  eom- 
missioners,  as  amended  in  1S95,  it  ia  not 
contemplated  that  the  bank  commissioners 
shall  conduct  in  person  the  closing  up  of  the 
business  of  an  Insolvent  bank,  or  shall  em- 
ploy any  persons,  or  fix  ths  salaries  of  em- 
ployees; but  they  are  only  empowered,  in 
order  to  cause  an  expeditious  aud  economi- 
cal termination  of  its  affaiii  by  its  directors, 
to  fix  the  maximum  limit  of  the  number  of 
persons  to  be  employed  by  tbem,  and  the 
maximum  limit  oi  their  salaries,  and  tha 
board  of  directors  ma^  employ  a  less  num- 
ber, and  fix  their  salaries  at  any  figure  with- 
in the  limit  fixed  therefor. — Bank  of  Mendo- 
cino V.  Brown,  8  Cal.  App.  S66,  97  Pae.  533. 
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[a]  In  au  Hciion  I17  the  directors  of  an 
iniolTent  bank  to  recover  from  ita  aecre- 
tarjr  and  manager  a  aum  eoUected  b;  tiim, 
in  exeees  of  the  valae  of  hia  ierviees,  where 
it  appeara  that  no  eompeniation  was  agreed 
opoD,  h«  is  net  entitled  to  retain  the  maxi- 
mum sam  filed  hy  the  eommiBBioners,  but 
«aD  onlj  retain  a  snin  to  be  determined  upon 
a  qaantam  meruit  ns  the  reaaonable  value 
of  ois  services;  and  the  directors  are  endtled 
to  recover  the  residue  of  the  snm  eoUeeted 
hy  him. — Bank  of  Mendocino  v.  Brown,  8 
CaL  App.  566,  97  Pac.  533. 

$  15.    BIslit  of  Dlrecton  to  Iwna  CaU  for 
Unpaid  Stock. 

[a]  An  action  bj  an  insolvent  savings  bank, 
which  has  called  in  all  unpaid  subscriptions 
to  ita  stock,  cannot  be  maintained  against  a 
distributee  of  stock  whose  name  is  not  upon 
its  books  and  who  has  done  no  act  to  es- 
tablish privity  with  the  corporation,  It  ap- 
pearing that  the  stock  still  stands  upon  the 
books  in  the  nama  of  the  decedent  personally. 
People's  Home  Savings  Bank  v.  Stadtmnller, 
150  Cal.   lOe,  88  Pac.  £S0. 

[b]  An  action  hj  the  directors  of  an  in- 
solvent bank  to  collect  an  unpaid  subscrip- 
tion to  its  stock,  after  issuing  a  call  there- 
for, is  tenable,  notwithstanding  an  order  i>j 
the  bank  commissioners  directing  them  to 
levy  an  assesBment  for  the  full  amount  of 
the  unpaid  capital  stock.  The  board  of  di- 
rectors of  the  bank  maj  collect  its  assets, 
which  include  unpaid  subscriptioDS  to  its 
stock,  and  the  vslidity  of  its  call  does  not 
rest  upoQ  the  order  for  the  assessment. — 
People's  Home  Sav.  Bank  v.  Bauer,  2  Cal. 
App.  445,  84  Pac.  329. 

[c]  The  purpose  of  the  order  by  the  bank 
commisaioners  was  to  cause  the  collection 
of  the  unpaid  portion  of  the  capital  stock; 
and  if  thej  chose  to  acquiesce  in  the  method 
adopted  bj  the  trustees,  do  one  else  can 
complain. — People's  Home  Sav,  Bank  v.  Bauer, 
2  Cal.  App.  445,  84  Pac.  329. 

S  46Vi.    Bight  Of  Bank  to  Sn». 

[a]  The  bank  had  the  right  to  sne  In  ita 
corporate  name  as  payee  of  the  note  and 
mortgage,  without  the  necessity  of  alleg- 
ing intermediate  assignments,  or  that  the 
bank  was  in  course  of  liquidation. — Merced 
Bank  v.  Price,  9  Cal.  App.  17T,  98  Pac.  383. 

S  4B«.  Bigbt  of  DlrectOTa  to  Oomplate  Un- 
llnUbed  Transactloiu. 
[a]  The  bank  was  not  without  authority 
under  the  bank  commissioners'  act  to  make 
an  absolute  assignment  of  the  note  and 
mortgage,  in  setUement  with  the  pledgee, 
whose  interest  accrued  before  the  bank  com- 
missioners took  charge  of  the  bank,  which 
was  then  a  going  concern  in  process  of  li- 
quidstiou  nnder  the  direction  of  the  bank 
commissioners  who  had  full  knowledge  of 
its  affairs,  and  presamably  approved  of  such 
settlement.— Merced  Bank  t.  Price,  9  Cal. 
App.  177,  98  Pas-  383. 


H.    FtJKOnOMS    AMD   DEAHHOa 

A.     DEPOSITa 
RELATION  BETWESH  BANK  ASD  DSFOBTTOB, 


AOTIONB  FOR  DEPOSITS— PLEADING.  1  T8H- 

EVIDENCE,  i  1*. 

N0H8UIT,  I  T4U. 

§  60.    BeUtlOB  BetwMo  Bank   and  Dapoel- 

tOT. 

[a]  Where  a  deposit  is  made  in  a  bank,  it 
becomes  the  property  of  the  bank,  and  the 
relation  between  the  bank  and  the  depositor 

is  merely  that  of  debtor  and  creditor  for  tbe 
amount  of  the  deposit,  payable  on  demand 
and  on  checks  of  the  creditor.  There  is  no 
trust  relation  between  the  parties,  and  the 
bank  is  guilty  of  no  breach  of  trust  in  em- 
ploying the  money  in  any  way  it  sees  fit. — 
Smith's  Cash  Store  v.  First  Nat.  Bank,  149 
Cal.  32,  84  Pac.  063,  6  L.  E.  A.,  N.  S.,  870. 

§  63.    Daposlt  of  OlMCk. 

[a]  To  constitute  a  transfer  of  the  check 
and  accounts  of  the  parties,  the  check  must 
both  be  charged  to  the  account  of  the  drawer 
and  credited  to  the  account  of  the  deposi- 
tor. This  may  be  done  at  tbe  election  of 
the  bank,  notwithstanding  an  overdraft  of 
the  drawer.  The  fact  the  account  of  the  de- 
positor is  alone  credited  with  the  check  does 
not  of  itself  operate  to  transfer  the  title 
to  the  paper,  for  by  the  custom  of  bankers 
the  collection  Is  charged  back  at  once  if 
not  paid. — Ocean  Park  Bank  t.  Bogers,  6 
Cal.  App.  678,  92  Pac.  879. 

fbj  Where  the  returned  check  with  notice 
of  its  dishonor  was  promptly  sent  by  mail, 
but   by   delay   of   the   depositor   in   going   to 


.  .fement  of  estopjMl  appears,  and  the  de- 
positor was  not  injured  by  the  delay,  the 
mode  of  service  of  the  notice  was  immate- 
rial.— Ocean  Park  Bank  v.  Bogers,  6  Cal. 
App.  678,  93  Pac.  S/9. 

[c]   When    a    check    on    the    same    bsnk    is 

Presented  to  the  receiving  teller  for  deposit 
y  a  depositor  with  his  passbook,  with  a 
deposit  slip  showing  the  amount  of  the  check 
and  of  other  deposits,  and  the  teller  en- 
ters the  amount  thereof  to  the  depositor's 
credit,  stamps  the  check  paid  and  ales  the 
same,  without  any  agreement  that  the  check 
be  received  as  cash,  the  presumption  is  that 
it  was  received  for  collection  only,  and  if 
the  drawer  of  the  check  has  no  funds  in 
tbe  bank,  the  bank  may,  after  the  close  of 
business  hours,  if  there  are  do  funds  to  meet 
It,  in  tbe  absence  of  any  element  of  estoppel, 
charge  the  same  back  to  tbe  depositor  ana 
return  the  check — Ocean  Park  Bank  v.  Bog- 
ers, e  Cat.  App.  678,  92  Pac.  879. 

S  60.  SetofF  Between  Bank  and  Depositor, 
[a]  In  an  action  by  the  widow  to  recover 
from  the  bank  the  proceeds  of  a  life  insur- 
ance Ihilicy  on  her  husband's  life,  deposited 
by  her  as  collateral  for  a  present  debt  of 
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end  future  Advances  to  him,  ander  the  claim 
that  her  husband's  indebtedueBS  to  the  bank 
was  barred  by  the  statute  o(  limitations, 
even  if  it  could  be  said  that  the  twu-jear 
limitation  ic  which  to  collect  the  debt  waa 
tbe  proper  period,  the  credit  of  the  policy 
on  tbe  debt,  which  the  bank  was  justified  In 
making,  appears  to  bave  been  made  before 
the  lapse  of  two  years  from  the  accrual  of 
the  debt.—Du  Brutz  v.  Bank  of  Viaalia,  i 
Cal.   App.   201,   87   Pao.   467,   469. 


§  73>/i.    Actions  foi  Deposits — Pleading. 

[a]  In  an  action  to  recover  the  sum  of 
$1,000   alleged    to   have    been    deposited    by 

!>laintiff  in  defendant  bank,  under  an  al- 
eged  agreement  to  repay  the  same  upon  de- 
mand to  plaintiff  or  order,  where  the  com- 
plaint avers  a  demand  and  refusal,  aod  does 
not  count  on  a  dtsbonored  bill  of  exchange, 
an  answer  denying  the  deposit,  or  any  agree- 
ment to  pa;  the  same  or  any  part  thereof,  to 
plaintiff  or  his  order,  sod  denying  the  re- 
ceipt of  any  money  from  plaintiff,  except 
that  it  sold  plaintiff  a  bill  of  exchange  pay- 
able to  the  order  of  a  third  party  for  (1,000, 
and  received  t],DD0  tbeiefor,  is  sufficient  as 
against  a  general  demurrer  to  the  answer. — 
Anderson  v.  Bank  of  Santa  Cruz  County,  i 
Cal,  App.  427,  88  Pac.  379. 

§  74.    Evidence. 

[a]  Tbe  proof  of  a  deposit  of  (1,000  In 
the  bank  as  an  original  transaction  was  suf- 
flcient  to  make  a  Drima  facie  case,  and  to 
raise  an  implied  promise  to  repay  the  same. 
Anderson  v.  Bank  of  Santa  Cms  County,  4 
Cal.  App.  427,  88  Pao.  379. 

§  74yi.    Nonsnlt. 

[a]  The  evidence  tending  to  sbow  a  sub- 
sequent promise  of  the  defendant  to  repay 
the  money  when  a  draft  was  returned  fails 
to  sbow  tbe  connection  of  the  draft  with 
the  original  transaction,  and  the  nonsuit 
could  not  be  granted  merely  because  it  was 
not  proved  that  the  draft  was  returned, — An- 
derson V.  Bank  of  Santa  Cruz  County,  i  CaL 
App.  427,  88  Pae.  379.- 

[b]  Where  plaintiff's  evidence  showed  an 
original  deposit  of  $1,000  in  the  bank,  and 
that  that  money  had  never  been  repaid,  and 
that  several  months  subsequently  the  presi- 
dent of  the  bank  promised  to  repay  the 
money  as  soon  as  the  draft  was  returned,  it 
was  error  for  the  court  to  grant  a  nonsuit 
upon  this  testimony. — Anderson  v.  Bank  of 
Santa  Crnz  County,  4  Cal.  App.  427,  88  Pac. 


379. 


B.    COLLECTIONS. 


g  78.  Depositor  Obarged  with  Enowledge  of 
Vaaca  ot  Banks. 
[a]  A  reasonable  custom  of  all  the  banks 
of  a  place  that  none  of  them  shall  be  liable 
for  commercial  paper  deposited  with  any  one 
of  them  for  collection  elsewhere,  until  tbe 
proceeds  thereof  in  actual  money  shall  come 
to  their  possession,  must  be  conclusively 
deemed  known  to  the  depositor,  and  to  be 
binding  upon  him  as  an  implied  eondiflon  of 
tbe  contract  of  agency,  without  reference  to  ' 


[b]  Where  such  a  custom  existed  In  the 
banks  of  Ban  Francisco  and  Los  Angeles,  and 
a  bank  of  the  former  city  sent  a  draft  to 
a  bank  of  the  latter  for  collection  in  Ari- 
zona, and  the  collecting  bank  in  Arizona 
failed  after  collection,  tbe  loss  must  fall 
upon  the  San  Frsncisco  bank,  which  drew 
the  draft. — San  Francisco  National  Bank  v.' 
American  National  Bank  5  CaL  App,  40S,  9D 
Pae.  558. 


§  80.    Anttunltr 


Dntr    of    CoQectlng 


lecting  t 

employ  a  suitable  snbagent.  The  mailing  of 
a  check  to  the  drawee  bank  Is  not  a  proper 
presentment  or  demand  for  payment,  in  the 
absence  of  proof  of  usage  or  custom  among 
banks  to  do  so.  The  drawee  cannot  be 
deemed  a  suitable  agent  in  contemplation  of 
law  to  enforce  in  behalf  of  another  a  claim 
against  itself,  and  such  bank  may  hold  it 
for  any  time  without  incurring  the  obligation 
of  an  acceptance. — E.  H,  Herron  Co.  v,  Mawby, 
5  Cal.  App.  39,  89  Pac.  872. 

IV.    BAVINaS  BANKS. 

§  125.    InsolYency— Bltfits  of  Depositon  sad 
Creditors. 

[a]  An  insolvent  savings  bank,  which  Is  in 
the  hands  of  the  bank  commissionera,  is 
ended  as  a  going  concern.  Though  its  di- 
rectors may  levy  an  assessment  upon  its  un- 
paid capital  stock  to  liquidate  its  indebted- 
ness and  wind  up  its  affairs,  there  is  no  stock 
to  sell  to  pay  tbe  assessment,  and  the  only 
remedy  for  its  enforcement  ia  by  action. — 
Union  Savings  Bank  v.  Bio  el  do,  6  Cal.  App. 
637,  92  Pac.  873. 

BASTARDS. 

Inclnl*  pnwni  of  UKclttmate  blrtb;  |]mIi  ricbts 
and  dlmtillltia*  Id  gancral;  cnatodr,  lappoit.  proteo- 
UoD.  ud  legitimation  of  flltElUmste  etiUlMa;   and 
legal  prOCMdlngs  for  dttermlnatlOQ  of  qUMtlDns  Of 
Ieg1tliiiaij7,  aKertalnment  of  patanlty,  and  anforce- 
m«ot  of  UablllUos  for  mpport. 
OONSTKUCTION  OF  STATUTES,  |  2. 
CLASSIFICATION  OF  BASTARDS.  tZU. 
IVIDENCE— ADMISSIBILITY,   I  4. 

StTFFIClENCY,  1  S. 

LEGITIMATION     BY     ACKNOWLEDaMEST     OB 
ADOFTION,  {  B. 

ALIEN  CHILDREN,  g  8H. 

SUFFICIENCY      OF      ACKNOWLEDOMENT, 

16.. 

EFFECT  ON  CHILD'S  STATUS,  |  6b. 

BIGHTS  AND  DUTIES  OF  FATHER,  |  1. 
INHERITANCE     BY     BASTARDS— RIGHT     OOH 

FERRED  BT  STATUTE.  )  8. 

GENERALLY,  I  6%. 

■ FBOM  EACH  OTHEE.  t  9- 

FROU  OR  THROUGH  FATHER,   |  10. 

FBOM  OR  THROUGH  MOTHER,  1  II. 
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nfSESITANCB  PROU  OB  THBOUQH  BA8TASD8 

— BT  OHILDKES.   |  la. 
BY  fitlBVrVINO  SPOUSE,  1 12%. 

$  2.    Conatmctloii  of  StatntM. 

[b^  The  statutory  proviBiona  for  tlis  legiti- 
mation of  iilegitimats  children  are  to  be  con- 
strued liberally,  but  liberal  eonatruetion  does 
not  mean  ths  frittaring  away  ot  the  written 
law. — EBtate  of  De  Laveaga,  4  Cof.  Pro.  Dee. 


S  W2-    ClutHetaan  of  Baitardfl. 

[a]  Legitimate  ebildren  may  be  classified 
DBder  onr  statnte  aa  (1)  children  bom  of  a 
lawful  marTiage;  (2)  children  born  of  parents 
who  subsequently  married;  (3)  children  born 
of  a  nnll  marriaeej  (4)  cbildteD  legitimated 
by  the  act  ot  tneir  father,  without  a  mar- 
riaga  of  the  parents.  There  seems  to  be  no 
diatinction  among  these  classes  as  to  any 
right  whatever. — Estate  of  De  Laveaga,  4 
Cor    Pro.  Dec.  388. 

$  4.    Brldeiico-^&dinlsslblUty. 

[a]  The  declaratioae  of  a  man  since  de- 
teased  are  admissible  to  prove  that  he  was 
the  f  at)  er  of  an  illegitimate  child  who  claims 
to  hav  been  legitimated  bj  public  aeknowl- 
^dgme^  t. — Estate  of  Jesiup,  2  Cof.  Pro.  Dee. 


§  S. Snfflclencjr. 

[a]  Tlie  evidence  in  this  case  is  held  to 
eaiabli/h  that  the  petitioner  was  the  illegiti- 
mate 'hild  of  the  decedent  (an  unmarried 
man),  and  that  the  decedent  publicly  ac- 
knowlodged  his  paternity  of  the  petitioner.— 
Estate  of  Jessup,  2  Cot.  Pro.  Dec  476. 

[bl  After  an  extended  examination  of  tho 
evidence  concerning  the  adoption  of  an  il- 
legitimate child  by  her  father,  the  court  ex- 
precsed  the  opinion  that  three  of  the  ele- 
ments of  section  230  of  the  Civil  Coda  were 
established:  (1)  There  was  an  illegitimate 
child;  (2)  the  plaintiff  was  and  is  that  child; 
(3)  the  decedent  here  was  the  father  of  that 
shUd. — Estate  of  Blytbe,  4  Cof.  Pro.  Dee. 
SS. 

[c}  Tbe  most  satisfactory  way  of  establish- 
ing that  a  father  has  publicljr  acknowledged 
bia  illegitimate  child,  as  required  by  section 
S30  of  the  Civil  Code  in  providing  for  the 
le^timation  of  children,  is  Dy  proof  that  the 
child  has  been  received  into  the  family  and 
given  the  family  name,  but  this  la  not  neces- 
sary where  there  is  sufficient  proof  of  a  rea- 
son for  not  having  done  either. — Estate  of 
Blythe,  4  Cof.  Pro.  Dee.  63. 

[d]  The  evidence  in  this  case  fails  to  show 
ao  acknowledgment  by  the  father,  or  a  re- 
ception into  bis  family,  of  his  alleged  il- 
legitimate child. — Estate  of  De  Laveaga,  1 
Cof.  Pro-  Dee.  423. 

[e]  Plenary  proof  of  paternity  is  repaired 
under  the  code  provisions  for  the  legitima- 
tion of  illegitimate  children. — Estate  of  De 
I.aveaga,  4  Cof.  Pro.  Dee.  423. 


Se]  In  order  to  constitnte  a  public  acknowl- 
gment  of  an  illegitimate  child  by  his 
father,  the  father  must  treat,  receive  or  ac 
knowledge  the  child  as  if  he  were  his  own 
legitimate  offspring;  and  in  order  that  proof 
thereof  may  be  made  by  disinterested  par- 
ties, and  fraud  and  imposition  avoided,  all 
of  these  mast  be  done  openly  and  publicly, 
not  saeretly. — Estate  of  Jessnp,  2  Cof.  Fro. 
Dec.  476. 

[b]  The  institntion  of  heirs  is  the  primary 
object  of  section  230  of  tbe  Civil  Code.  The 
succession  of  property  rights  is  incidental; 
it  ie  a  statue  that  is  involved,  the  relation 
of  the  child  to  society. — Estate  of  Jessnp, 
2  Cof.  Fro.  Dee.  476. 

[c]  Section  230  of  tbe  Civil  Code,  provid- 
ing for  the  adoption  of  an  illegitimate  child 
by  its  father,  is  to  be  liberallv  construed. — 
Estate   of  Blythe,  4   Cof.  Pro.'Dee.  68. 

[d]  Under  section  230  of  the  Civil  Code, 
which  provides  for  the  adoption  of  an  illegiti- 
mate child  by  its  father,  the  proof  of  pater- 
•nity  must  be  strict  end  plenary. — Estate  of 
Blythe,  4  Cof.  Fro.  Dec.  68. 

[e]  Under  section  230  of  tbe  Civil  Code, 
there  are  four  essentials  to  the  adoption  of 
an  iliegitimate  child  by  its  father:  (1)  He 
shall  be  tbe  natural  father;  (2)  he  shall  pub- 
licly have  acknowledged  himself  to  be  the 
father;  (3)  he  shall  have  received  the  child 
into  his  family;  (4)  he  shall  have  otherwise 
treated  it  as  hia  legitimate  child.  The  evi- 
dence in  this  case,  which,  among  other  ele- 
ments of  proof,  embraces  oral  declarations 
and  letters  of  the  alleged  father,  is  examined 
by  the  court  and  held  sufficient  to  meet  the 
requirements  of  the  statute,  although  the 
father  did  not  actually  take  the  child  into 
such  family  as  he  had. — Estate  of  Blytbe,  4 
Cof,  Fro.  Dec.  68. 

[f]  Section  1387  of  the  Civil  Code  has  no 
application  to  a  child  legitimated  by  his 
father  under  section  230  of  tbe  same  code 
without  a  marriage  with  the  mother. — Estate 
of  De  Laveaga,  4  Cof.  Pro.  Dec.  3S6. 

[g]  It  is  not  essential  to  the  legitimation 
ot  a  child  under  section  230  of  the  Civil 
Code  that  his  parents  should  marry. — Estate 
ot  De  Laveaga,  4  Cof.  Pro.  Dee.  386. 

[h]  Admissions  of  paternity  are  not  equiva- 
lent  in  legal  effect  to  tbe  acknowledgment 
of  the  child  as  the  parent's  own;  mere  ad- 
missions of  paternity  by  the  father  are  evi- 
dence of  paternity,  but  by  themselves  are 
not  evidence  of  acknowledgment.  By  ac- 
knowledgment is  meant  tbat  the  father  must 
acknowledge  the  child  as  if  it  were  bis  own 
legitimate  offspring;  and  his  acts  and  dec- 
larations to  establish  tliis  must  be  open  and 
not  secret;  that  is,  the^  must  have  the  or- 
dinary and  usual  publicity  attendant  upon  a 
legitimate  relation  nnd  status. — Estate  of  De 
Laveaga,  4  Cof.  Pro.  Dee.  423. 


DqitizedbyGoOt^le 


BA8TABDS,  )S  6^-10- 


[i]  While  under  the  code  it  U  not  aeces- 
■aiT-  that  the  con  sent  of  the  mother,  that  ia 
her  affirmative  agree ment,  be  given  before 
the  legitimation  of  a  child  can  be  effected 
by  the  father,  yet  if  the  mother  aacecsEfally 
prevents  the  father  from  exerciaing  pstern^ 
authority  over  the  child  and  he  does  not 
perform  the  acts  required  of  him  under  the 
law,  no  legitimatioD  takes  place. — Estate  of 
De  Laveaga,  4  Cof,  Pro.  Deo.  423. 

§  eVt.    Alien  Ohlldran. 

[a]  A  father  domiciled  in  California  may, 
under  section  230  ot  the  Civil  Code,  adopt 
his  illegj^timate  child  who,  with  her  mother, 
is  domiciled  in  England.  The  law  of  Cali- 
fornia governs  and  bestows  on  the  child  the 
capa^^ity  of  heir. — Estate  of  Blythe,  4  Cof. 
Pro.  Dec.  68. 

'  g  6a.    SufSdency  of  AclcnowledKmeiit. 

[a]  The  court  held  on  the  whole  ease  that 
the  evidence  established  a  statutory  adop- 
tion and  acknowledgment,  bnt  that  the  case 
of  pkintiS  so  far  as  it  depended  on  a  so- 
called  "adoption  paper"  was  not  made  out. 
The  proof  was  ample  otherwise. — Estate  of 
Blythe,  4  Cof.  Pro.  Dec.  68. 

[b]  For  a  father  to  legitimate  or  adopt  hia 
child  under  section  230  of  the  Civil  Code, 
he  must  perform  all  the  acts  required  by  the 
statute;  hii  iutentioDS  and  plans,  if  not 
carried  out,  are  not  anfficient. — Estate  of  De 
Laveaga,  4  Cof.  Fro.  Dee.  423. 

§  6b.    Effect  on  ObUd's  Statns. 

[a]  A  written  acknowledgment  by  a  father 
of  his  illegitimate  child,  under  section  1387 
of  the  Civil  Code,  ia  not  ambulatory  in  its 
nature  like  a  will,  but,  once  executed,  is 
irrevocable;  it  creates  a  status,  and  cannot 
thereafter  be  changed.  The  moment  the 
writing  is  executed  in  conformity  with  the 
statute,  the  illegitimate  child  is  an  heir,  and 
no  subsequent  act  of  either  party  can  alter 
that  legal  relation.— Estate  of  Blythe,  4  Cof. 
Pro.  Dec.  68. 

[b]  A  child  legitimised  by  his  father  under 
eeetion  230  of  tbe  Civil  Code  is  as  much  a 
legitimate  child  as  one  born  in  lawful  wed- 
lock, and  it  is  to  be  deemed  legitimate  for 
all  purposes  from  the  time  of  his  birtb. — Es- 
tate of  De  Laveaga,  4  Cof.  Pro.  Dec.  386. 

[c]  When  the  status  of  legitimacy  is  once 
attained  by  an  illegitimate  child,  it  cannot 
thereafter  be  affected  by  acta  of  the  father 
in  failing  to  name  her  in  his  will,  or  other- 
wiee. — Estate  of  De  Laveaga,  t  Cof.  Pro.  Dec 
423. 

§  7.    Blgtats  uid  Dnttes  of  Father. 

[a]  The  mother  of  an  illegitimate  child  ia 
entitled  to  its  custody  under  section  200  of 
the  Civil  Code,  but  after  its  adoption  or 
legitimation  by  the  father  under  section  230, 
he  is  entitled,  under  section  197,  to  all  the 
rights  that  he  has  over  a  legitimate  child. 


section  200,  the  child  must  be  made  legiti- 
mate under  section  230. — Estate  of  De  La- 
veaga, 4  Cof.  Pro.  Dee.  423. 

§  e.    DiberltMico  by  Bastards— Bl^  Oon- 
fsmd  by  Statute, 
[a]  In  examining  the  claim  ot  the  plaintiff 


aerved:  Plaintiff  claims,  primarily,  under  sec- 
tion 230  of  the  Civil  Code,  which  requires 
the  institution  of  heir  or  adoption  to  be  made 
by  the  father.  It  must  be  the  father.  The 
institution  of  heir  is  tbe  primary  object  of 
the  statute.  The  auccessijin  of  property  rights 
is  incidental;  it  is  a  status  that  is  involved; 
it  is  the  relation  of  the  child  to  aoeiety. — 
Eatate  of  Blythe,  4  Cof.  Pro.  Dec.  68. 

[b]  Section  1386  of  the  Civil  Code  contains 
the  rules  of  succession  which  govern  in  the 
case  of  legitimate  children,  while  section  1387 
is  limited  in  its  scope  to  preicribing  rules  of 
succession  by  and  from  illegitimate  children, 
who  are  allowed,  in  spite  of  their  continuing 
illegitimacy,  to  inherit  on  certain  conditions 
both  lineally  and  collaterally. — Estate  of  De 
Laveaga,  4  Cof.  Pro.  Dec,  3S6. 

[e]  Section  1387  of  tbe  Civil  Code  is  de- 
signed to  establish  a  rule  of  succession  bv 
and  from  illegitimate  as  contradistinguished 
alike  from  ehildren  legitimate  by  birth  and 
from  legitimized  children. — Estate  of  De 
Laveaga,  4  Cof.  Pro.  Deo.  386. 

[d]  Section  230  of  the  Civil  Code,  relates 
only  to  minors,  who  alone  are  subjects  of 
adoption,  and  section  1387  provides  for  giv- 
ing to  illegitimate  adults  tbe  capacity  of  in- 
heritance. The  latter  section  is  not  a  limita- 
tion on  the  former  one. — Estate  of  Jeasup,  2 
Cof,  Pro.  Dec.  476. 

§  SVj.    0«nMaIl7' 

[a]  When  illegitimate  children  are  legiti- 
mated, their  capacity  to  inherit  results  as  an 
incident  to  their  status,  and  the  law  govern- 
ing their  rights  and  succession  is  the  general 
law  which  establishes  (be  rules  of  succeefion 
applicable  to  the  children  bom  In  lawful  wed- 
lock.— Estate  of  De  Laveaga,  4  Cof.  Pro.  Dec. 

%  9.  —  From  Each  Otber. 
[m]  Under  section  1387  of  tbe  Civil  Code 
an  illegitimate  child  is  an  heir  of  his  mother, 
and  where  an  illegitimate  woman,  who  had 
never  been  acknowledged  or  adopted  by  her 
fatber,  diea  intestate  without  issue,  leaving 
surviving  a  husband,  and  an  illegitimate  half- 
sister  by  another  father,  as  the  sole  heir  at 
law  of  her  mother,  her  entire  separate  es- 
tate is  succeeded  to  by  her  illegitimate  half- 
sister,  to  the  exclusion  of  her  snrviving  hus- 
band.—Estate  of  Da  Cigaran,  150  Cah  682, 
ee  Pae.  833. 

S  10.   From  or  Thtoogb  Fathor. 

[a]  A  child  bom  illegitimate,  but  legiti- 
mated by  his  father  under  section  230  of  tbe 
Civil  Code,  may  be  an  heir  of  his  father's 
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brotliar,  thonKb  *!■  parent*  never  mmried.— 
Eatftte  of  De  Xaveaga,  i  Cof.  Pio.  Dec.  3SS. 

S  U.    -^  From  or  Thion^  Hotliar. 

t«]  Under  Metion  1388  of  the  Civil  Code, 
where  an  illegitimate  woman  who  had  never 
been  acknowledged  or  adopted  bir  bei  father 
dies  intestate  withont  iseue,  leaving  a  has- 
band  her  surviving,  her  entire  separate  prop- 
erty is  saeceeded  to  bj  the  heiis  at  law  of 
her  mother  to  the  exetniion  of  her  surviv- 
ing bueband.— Estate  of  De  Cigaran,  150  Cal. 
682,  89  Pae.  833. 

§  12.  Inlwrttance  from  or  Throngb  Bu- 
tarda— B7  Ohlldrsn. 
[a]  Section  1388  of  the  Civil  Code,  which 
prior  to  its  amendment  provided  "ill  an  il- 
legitimate child,  who  has  not  been  acknowl- 
edged or  adopted  bj  his  father,  dies  intes- 
tate, without  lawful  isane,  bis  estate  goes  to 
his  mother,  01  in  ease  of  her  decease,  to  his 
heira  at  law,"  established  the  rule  of  sac- 
eession  to  the  whole  estate  of  an  illegiti- 
mate, not  acknowledged  or  adopted  hj  his 
father,  who  dies  intestate  without  lawful  is- 
sne,  except  in  bo  far  as  it  may  be  qualified 
by  section  1387  of  that  code;  and  this  rule, 
being  contrary  to  the  general  rules  of  nic- 
eession  prescribed  by  section  1386,  must  pre- 
vail over  anything  contained  in  that  sectioo, 
as  that  aeetion,  by  its  express  terms,  is  lim- 
ited to  cases  not  otherwise  expressly  pro- 
vided for. — Estate  of  De  Cigaran  150  CaJ. 
682,  89  Pae.  S33. 


§  12%.     

[a]  The  question  as  to  whether  a  mrviving 
spouse  of  an  illegitimate  should  inherit  is  one 
solely  for  the  legislature,  and  the  eonrta  can- 
not substitute  their  own  viewa  thereon  for 
the  views  of  the  law-making  power. — Estate 
of  De  Cigaran,  150  Cal.  682,  89  Pae.  833. 

BENEFIOIAX  ASSOCIATIONS. 

Indad*  bodla*  Inoorporatad  er  onlncorpoiated. 
formed  for  tlia  pnipoM  et  mntnal  paennlur  aid  to 
aevbera  or  to  penon*  dapendant  on  mualxrt,  by 

§  e'/i.    ConsUtation  and  By-laws. 

[a]  The  constitution,  rulea  and  by-lawa  of 
a  voluntary  nnineorporated  association  con- 
stitute a  contract  between  the  assoeiatioD 
and  ita  members,  and  the  rights  and  dnties 
if  the  membera  as  between  themselves  and 
in  their  relation  to  the  association,  in  all 
matters  afFeeting  its  intemsl  government  and 
the  management  of  its  affairs,  are  measured 
by  the  terms  of  such  eonstitutian  and  by- 
laws.— Dingwall  v.  Amalgamated  Assn.  etc., 

4  Cal.  App.  G65,  88  Pae.  697. 

5  9.    SI«mlMralilp. 

[a]  The   holder  of  iDcb   personal  right  of 

membership  ia  protected  against  any  ueau- 
tfaorised  act  or  proceeding  on  the  part  of 
Ids  fellow- members,  either  as  individuals,  or 
in  their  official  or  collective  capacity,  by 
which  hja  enjoyment  of  snch  right  will  be 


impaired  or  destroyed.  WheneTar  It  !■ 
flongbt  to  deprive  him  of  his  membership,  ha 
has  the  right  to  insist  npon  a  strict  ob- 
servance of  the  proeeediaga  therefor  pre- 
scribed in  its  constitution  or  article*  of  aa- 
soeiation,  and  aueh  by-laws  or  rules  of  con> 
duct  aa  have  been  adopted  under  ita  provi- 
sions.— Dingwall   v.   Amalgamated  Assn.   etc., 

4  Cal.  App.  565,  SS  Pae.  597. 

[b]  Membership  in  a  social  or  benofleial  aa- 
Bociation  ia  in  itself  a  personal  right,  espe- 
cially when  its  purposes  include  the  ameliora- 
tion or  improvement  of  the  conditions  under 
which  the  members  obtain  their  livelihood. — 
Dingwall  v.  Amalgamated  Asan.  etc.,  4  CaL 
App.  565,   8S   Pae.   SB7. 

5  10.     '         Expnlsion  or  Snapensloa. 

{a]  The  affirmance  of  ao  illegal  expulsion 
npon  appeal  taken  by  the  member  to  the 
supreme  association  cannot  validate  the  it- 
legal  order  made  in  violation  of  the  consti- 
tution; though,  if  the  laws  of  the  association 
provided  for  an  appeal,  that  remedy  should 
tie  exhauated  before  applying  to  the  courts. 
Dingwall  v.  Amalgamated  Assn.  etc.,  4  Cal. 
App.  565,  88  Pae.  597. 

[b]  When  the  eonstitntion  of  such  associa- 
tion provides  for  the  expulsion  of  members 
for  certain  designated  offenses  not  Includ- 
ing that  with  which  a  member  is  charged, 
and  it  la  provided  that  "for  all  other  of- 
fenses" only  a  specified  fine  may  be  imposed, 
a  member  thereof  cannot  be  lawfully  ex- 
pelled for  an  offense  punishable  only  by  im- 
position of  a  fine, — Dingwall  v.  Amalgamated 
Assn.  etc.,  4  Cal.  App.  565,  88  Pae.  597. 


not  made  ground  of  expulsion  cannot  confer  . 
upon   the   association    any   further   authority 
than   is   given  by  its  constitution   and   rules. 
Dingwall  V.  Amalgamated  Assn.   ete.,  4  CtU. 
App.  565,  88  Pae.  597. 

§  13.    Beconise  to  Oonrta, 

[a]  The    expulaion    of    the    member    being 
~  rithout   anthority,    and   its    affirmance    upon 


that  purpose  to  decree  that  he  be  reinstated 
in  his  membership. — Dingwall  v.  Amalga- 
mated Asan.  etc.,  4  Cal.  App.  565,  83  Pec. 
697. 

BIGAMY. 
Include  maiTliia  of  a  parson  who  has  a  hnitiand 
or  wlta  Uvlnc  to  anather  paiian;  natua  and  iMent 
of  criminal  raiponillilUty  tharaTor,  and  frannds  of 
datnua;  and  ptesacnllon  and  ponfilimant  of  inch 
ibmt1*|ss  as  pnbUo  offaoias. 

§  7.    Def  eatsas. 

[a]  Where  a  petitioner  for  a  writ  of  habeas 
corpus  was  committed  for  bitjamy,  ntthout 
any  proof  that  the  woman  to  whom  he  was 
previously  married  was  living  at  the  time 
of  bis  second  marriage,  the  order  of  commit- 
ment  was  unauthorized. — Ex  parte  Baker,  4 
Cal.  App.  25,  86  Pae.  915. 
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BILLS  AND  NOTES. 

Isclnd*  lutidmitiu  itt  wrltliw  whonby  till 
BUkar  itgDHti,  ordari,  gt  pramlMn  paymsnt  af  t, 
eeiMln  ntm  et  monajr  kbiolntaljr,  wlietliar  lUfstlAla 
er  not;  Ui*li  satnn,  laaoiiltai,  TftUdltj,  Inddtnto. 
ooiutTQCtlaii,  ap«T»tlon,  ud  tSaet;  leeeptuiot  of 
■sell  »4D«ti  01  OTdaii:  InaotwiiMnt  and  othu 
modal  et  truutsr  gf  maeh  initrnmgati,  uid  rifliti 
ot  pnieliuaii,  uilgiiMi,  otc;  dcmuid  of  iccsptaitca 
OT  piTmint,  piDUtt  IDC  lunucuptuici  or  nonpaj- 
mint  ind  notice  thaiiof;  piynwot  or  nnawil;  lud 
kctlani  en  raeh  bllli  uid  nataa. 

I.  EEQniSITES  AND  VALIDITY,  H  1-59. 

A.  Form  and  Conteuti  of  BUls  of  Exchange, 

Drafts,  Cheeks  and  Orderi,  33  1-7- 

B.  Form  and  Content!  of  Promiisory  Notes 

and  Due-bilU,  33  8-16. 

D.  Acceptance,  ff  27-38. 

E.  ConiideTBtion,   SE   39-49. 

n.  CONSTRUCTION    AND    OPERATION, 

!§  60-89. 
in.  MODIFICATION      AND      RENEWAL, 
35  BO-97. 


197. 

C.  Assignment  or  Sale,  33  158-170. 

D.  Bona  Fide  Furchaien,  53  171-197. 

VI.  PRESENTMENT.    DEMAND,    NOTICE 
AND  PROTEST,  33   198-254. 

A.  Nei^esaitf  in  General,  33  193-213, 

B.  Sufficiency  of  Presentment  and  Demand, 

35  214^228. 


Vni.  ACTIONS,  53  274-306. 

I.     REQUISITES    AND    VAUDIT7. 
A.     FORM  AND  CONTENTS  OP  BILLS  OP 
EXCHANGE,  DRAFTS,  CHECKS  AND 
ORDERS. 

§  SVf    Nfttme  of  Cbacks. 

[a]  Everything  implied  in  a  writing  is  aa 
much  a  part  of  Us  as  though  it  were  ex- 
pressed therein;  and  in  every  check  there 
are  two  implied  promiees;  1,  That  the  money  is 
in  the  bank  with  which  to  pay  it;  and  2.  That 
if  the  money  is  not  there,  the  drawer  of  the 
checlc  will  repay  the  money  to  the  bank. — 
Du  Brutz  T,  Bank  of  Tisalia,  4  Cal.  App.  201, 
87  Pao.  467. 


§  "Vs. 

[a]  The  uttering  and  passing  of  h  cheek 
having  merely  the  name  of  the  payee  left  in 
blank  gives  to  any  bona  fide  holder  for  valne 
the  implied  antbority  to  flU  it  with  hia  own 
name  or  that  of  a  third  person;  and  the 
filling  in  of  such  blank  by  any  authorized 
person  relates  to  the  time  of  the  delivery  of 
the  check. — People  y.  Gorham,  9  Cal,  App. 
341,  99  Pac.  391. 

ib]  The  legal  effect  of  the  blank  check  un- 
the  name  of  the  payee  is  properly  in- 
serted pursuant  to  the  implied  authority 
given  by  its  delivery  is  that  it  is  payable  to 
the  bearer  and  passes  from  band  to  band  by 
mere  delivery. — People  v.  Qorham,  9  Cal. 
App.  311,  99  Pac.  391. 

D.     ACCEPTANCE. 

§  36.    Accaptanee  of  Orders  Made  Payable 

Out  of  Partlcnlai  Fnnd. 

[a]  An  order  for  payment  of  part  of  the 
funds  of  the  maker  in  the  hands  of  a  third 

operate  as  an  equitable  as  ' 
>  of  the  fand,  while  the  c 
unaccepted  by  the  holder  of  the 
funds,  and  such  order  may  be  revoked  at  the 
pleasure  of  the  maker  at  any  time  before 
acceptance  by  the  party  on  whom  it  is  drawn. 
Hatlan  v.  Gladding,  McBean  &  Co.,  7  Cal. 
App.  49,  93  Pac.  400. 

[b]  There  being  nothing  to  restore  upon 
rescission  of  the  order,  no  restoration  was  re- 
quired to  effect  a  rescission  thereof. — Harlnn 
V.  Gladding,  McBean  &  Co.,  7  Cal.  App.  49, 
93  Pac.  400. 

E.  CONSIDEBATION. 
§  40.  SnllLcieiiGy  In  Oeneral. 
[a]  Assnming  that  plaintifl!  and  her  hus- 
band might  have  been  entitled  to  relief  on 
the  ground  of  mistake  in  incorporating  an 
illegal  charge  of  interest  upon  open  account, 
which'  entered  into  the  consideration  of  the 
notes  and  mortgage  upon  which  the  judgment 
was  rendered,  showing  a  partial  want  of  con- 
sideration, yet  evidence  was  admissible  for 
the  defendant  to  show  a  verbal  agreement 
that  BDCb  interest  might  be  allowed,  and  that 
the  notes  were  not  executed  uuder  a  mis- 
take.—Reed  V.  Bank  of  Ukiah,  148  Cal.  96, 
82   Pac.   845. 


[a]  Where  the  order  was  procured  by  the 
aintiff  under  duress  of  an  illegal  attach- 
ment of  the  hay  of  the  maker  of  the  or- 
der, out  of  the  proceeds  of  the  sale  of  which 
the  funds  were  derived,  and  the  order  was 
given  to  release  the  hay  from  such  durees 
in  order  that  the  hay  might  be  sold,  the, 
plaintiff  had  the  right  promptly  to  rescind 
the  order,  and  to  notify  the  bolder  of  the 
proceeds  of  the  hay  not  to  pay  the  same. — 
Harlan  v.  Gladding.  McBean  ft  Co.,  7  Cal. 
App.  49,  93  Pac.  400. 


thereof,  and  wonid  be  sufficient  to  defeat  the 
plea  of  total  want  of  consideration  of  the 
note  given  therefor. — McGue  v.  Bommel,  148 
Cal.  539,  83  Pac.  1000. 

[c]  An^  renewal  notes  given  in  place  of 
the  original  notea  baaed  upon  an  illegal  con- 
sideration are  afFeeted  witn  the  same  illegal- 
ity. Merely  repeating  a  promise  based  on  an 
illegal  consideration  cannot  give  it  validitv. 
Union  Collection  Co.  v.  Buckman,  150  CaL 
169,  119  Am.  St.  Rep.  164,  SS  Pac.  TOS. 
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[d]  The  fact  that  the  eoDtnet  piovided 
that  the  itock.  was  to  be  held  bj  the  vendor 
u  collateral  aecurit;  tor  the  purehasa  mone;, 
and  that  while  bo  held  all  dividends  thereon 
■boold  be  owned  by  and  paid  to  the  tranE- 
ferees,  doea  not  tend  to  negative  their  owa- 
enhip  al  the  stock  where  it  also  gave  them 
fill  power  to  sell  and  dispose  of  the  stock 
while  M>  held. — Commercial  etc.  Bank  of  San 
Joae  V.  Pott,  150  Cal.  358,  S9  Pse.  431. 

[e]  Where  a  partner  who  took  np  original 
notes  signed  ij  membere  of  the  firm,  and 
took  an  assignment  thereof,  fraudulently  rep- 
resented to  his  copartnera  that  hie  sieter  had 
employed  an  attomej'  to  enforce  her  notes, 
■nd  that  he  had  given  her  a  note  for  his 
thare,  and  in d need  them  to  pve  her  notes 
for  their  shares,  which  she  afterward  in- 
dorsed to  him,  sneh  notes  were  obtained  hj 
ftand  and  without  consideration,  and  cannot 
be  enforced  by  him  against  a  copartner.— 
Gillespie  v.  Salmon,  2  Cal.  App.  SOI,  S4  Pae. 
310. 

[f]  Under  a  plea  of  want  of  consideration 
for  the  note  of  a  corporation  defendant  it 
is  held  that  Bueh  plea  was  justified  in  part, 
so  far  as  it  related  to  advances  made  by  the 
payee  to  develop  the  property  prior  to  its  in- 
eorporatioo,  under  a  bond  for  a  deed  held  by 
four  incorporators  jointly,  between  whom  it 
was  agreed  at  the  time  of  the  incorporation 
that  its  whole  capital  stock  should  be  equally 
divided,  and,  also,  so  far  as  it  relates  to  ad- 
vances made  by  the  payee  to  procure  a  deed, 
which  three  of  the  corporators  had  a^eed  to 
pay  for  as  part  consideration  of  the  issue  of 
:he  Btoek  to  them,  notwithstanding,  after  ac- 
ceptance of  the  bond  and  deed  by  the  cor- 
joration,  each  snms  were  credited  in  favor 
of  the  payee  npon  its  books.  (Smith,  J., 
dabitante.) — Greene  v.  Osceola  Mines  Gold 
Mining  Co.,  3  Cal.  App.  427,  S6  Pac.  733. 

[g]  Tbe  note  was  sufficiently  supported  to 
:he  extent  of  money  advanced  by  tbe  payee 
prior  to  the  incorporation,  under  an  agree- 
ment that  it  should  be  repaid  out  of  the  first 
proceeds  of  the  mine,  and  which  was  after- 
ward received  by  the  corporation  and  applied 
by  it  toward  the  payment  of  lienholders,  and 
for    further    development   of   the    mine,    and 


Co.,  3  CaL  App.  427,  86  Pac.  733. 

5  47.    Setttomeiit  of  Donbtfnl  Olalm. 

[a]  Whatever  may  be  the  rule  as  to  the 
effect  of  eompromiae  of  a  doubtful  claim,  it 
can  have  no  application  when  the  claim  in- 
volved in  the  compromise  is  wholly  based 
upon  an  unlawful  consideration,  as  distin- 
gnished  merely  from  an  ingnfficieut  considera- 
tion.— Union  Collection  Co,  v.  Buckman,  150 
Cal.  159,  119  Am.  St.  Bep.  164,  86  Pae.  708. 

§  19.  FaUnie  of  OonsldeTatloii. 
[a]  Where  the  sale  agreed  to  be  made  was 
for  the  apparent  purpose  of  forming  com- 
panies to  earry  oat  tbe  concessions,  and  there 
was  no  forfeiture  thereof  until  eighteen 
months  after  the  contract  of  sale,  and  more 
than  a  year  after  defendants  were  entitled 
to  a  deed  under  the  agreement,  during  all  of 
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which  Interveuiag  period  they  had  the  tight 
to  proeeed  with  the  performance  of  the  con- 
ditions prescribed  in  the  concessions,  there 
was  DO  want  or  failure  of  consideration  for 
the  note— McQoe  v.  Eommel,  148  CaL  539, 
83  Pac.  1000. 

H.     OONSTBUOnON    AUD     OFEBATIOK. 

OONSTRUOTION   AGAINST   PROMISOR,  I  SOU. 
INTEREST  —  DEFECTIVB        OB        AUBIOt'OUB 
STATEMENT,  1  fil. 

8TIPOLATI0N     POR     IKTEKE8T     OK     IN- 

CBBASED    HATE    THEEEOP    ON    NONPAY- 
MENT OP  PRINCIPAL  AT  MATURITY,  1  68. 

STIPULATION     POB     ACCELERATION     OP 

PAYMENT   ON   DEFAULT,  1  701i, 

PLACE  OP  PAYMENT,  1  77. 
COLLATERAL  SECURITIES,  )  BB. 

$  Sfii/s-    Oonatmctlon  Against  Promlsoi. 

[a]  Under  seetion  1654  of  the  Civil  Code, 
an  uncertainty  in  the  language  of  a  contract 
is  to  be  interpreted  most  streogly  against 
the  party  who  caused  the  uncertainty  to  exist, 
the  promisor  being  presumed  to  be  snch  party. 
This  rule  supports  the  construction  given  to 
the  promissory  note  in  question,  the  promisor 
having  selected  a  blank  form  having  a  penal 
clause.— United  States  Nat.  Bank  v.  Wad- 
dingham,  7  Cal.  App.  172,  93  Pac.  1046. 

S  67.  Interest— DefecttT*  Oi  Ambiguous 
Statement. 

[a]  A  promisaory  note  made  payable  three 
months  after  date,  with  the  words  written 
therein,  "without*  interest  until  paid,"  aud 
the  words  printed  at  the  end,  "should  not  this 
note  be  paid  at  maturity,  it  shall  thereafter 
bear  interest  at  the  rate  of  two  per  cent  per 
month,"  should  be  construed  so  as  to  give 
effect  to  every  part,  including  the  penal 
clause,  which  must  be  deemed  intended  by 
the  parties  to  modify  the  flrat  provisian  so 
as  to  mean,  "without  interest  until  paid"  at 
or  before  maturity. — United  States  Nut.  Bank 
V.  Waddingham,  7  Cal.  App.  172,  93  Pac. 
1046. 

§  69.  SttpnUtlon  for  Interest  or  In- 
creased Bate  Thereof  oo  Nonpayment  of 
Principal  at  Uatuntr. 

[a]  Under  section  1919  of  the  Civil  Code, 
providing  that  "tbe  parties  may,  in  any  con- 
tract in  writing  wherebj'.any  debt  is  secured 
to  be  paid,  agree  that  if  the  interest  ...  is 
not  punctually  paid,  it  shall  became  a  part 
of  the  principal,  and  thereafter  bear  the  same 
rate  of  interest  as  the  principal  debt,"  a 
provision  in  the  note  secured,  signed  by  the 
adverse  party,  making  the  unpaid  interest  on 
interest  bear  a  greater  rate  than  that  of  the 
principal  sum  secured,  renders  the  whole  in- 
terest void  in  its  entirety,  and  not  merely 
as  to  the  excess  of  tbe  rate  agreed  npon. — 
Bell  V.  San  Francisco  Savings  Union,  153  Cal. 
64,  94  Pae.  225. 

S  70Vi>    StipnlatlDn  for  Acceleration  of 

Payment  on  Default, 
[a]  Where  a  promissoi^  note,  the  date  of 
maturity  of  which  was  eighteen  months  after 
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its  date,  provides  for  the  pajment  of  monthly 
interest,  and  that  the  whole  principal  and 
intereat  might  become  due,  at  the  option  of 
the  holder,  upon  default  in  the  payment  of 
the  interest,  a  farther  provision  tbat  "prin- 
cipal and  interest  payable  ...  in  sums  of 
twBUty-five  dollars  or  more  monthly,  together 
vrith  interest  monthly,"  is  not  inconsistent 
with  the  prior  proTisioa  for  the  acceleration 
of  the  payment  of  the  entire  principal,  but 
is  merely  an  option  given  to  the  maker  to 
make  partial  payments  on  account  of  the 
principal  in  advance  of  the  maturity  of  the 
note.— Kineel  v.  Ballou,  151  Cal.  754,  91  Pae. 
C20. 

[b]  The  liability  of  an  indorser  of  a  prom- 
issory note  under  a  provision  thereof  that  in 
the  event  of  default  being  made  in  the  pay- 
ment of  any  monthly  installment  of  interest 
when  due,  "then  the  whole  sum  of  principal 
and  interest  shall  become  immediately  due 
and  payable  at  the  option  of  the  holder,"  does 
not  accrue  until  the  holder  has  exercised  the 
option  so  given  him,  and  the  holder  has  a 
reasonable  time,  after  default,  within  which 
to  determine  whether  or  not  be  will  exercise 
the  option  and  declare  the  principal  of  the 
note  at  once  due  and  payable.— Kinael  v. 
Ballou,  151   Cal.  754,  91  Pac.   620. 

[e]  The  rule  allowing  a  reasonable  time 
for  the  exercise  of  the  option  applies  as  well 
to  fixing  the  liability  of  an  indorser  as  tbat 
of  the  maker;  and  a  delay  of  fifteen  days 
after  default  in  the  payment  of  a  monthly 
installment  of  interest  is  not  unreasonable. — 
Kinsel  v.  Ballon,  151  Cal.  794,  91  Pac.  620. 

[d]  It  is  snf&cient  to  charge  the  indoiser 
of  such  note,  if  the  holder  on  the  flfteenth 
day  after  default,  havins;  then  elected  to 
consider  the  entire  note  doe,  presents  it  to 
the  maker  and  demands  payment,  and  on  the 
same  day  notifies  the  indorser  of  its  dis- 
honor.—Kinsel  V.  Ballou,  151  Cal.  754,  91 
Pae.  6S0. 

S  77.    Pla«  Of  Paymmit. 

[a]  It  is  the  duty  of  the  maker  of  a  note 
executed  and  made  payable  in  another  state, 
to  make  payment  in  that  state  at  maturity, 
ns  agreed,  though  he  had  become  a  nonresi- 
dent thereof  before  maturity  of  the  note. 
The  cause  of  action  fully  arose  in  that  state, 
npon  breacb  of  tbat  duty  on  the  part  of  the 
maker.— MeEee  v.  Dodd,  152  Cal.  637,  125 
Am.  St.  Bep.  82,  S3  Pae.  854,  14  L.  B.  A., 
N.  a.,  780. 

§  S9.    OoUatoril  8«ciirItIog. 

[a]  The  absolute  promise  of  the  note  in  nit, 
being  expressly  qualified  by  the  express  terms 
that  it  waa  as  collateral  for  a  note  of  the 
contractor  of  even  date,  can  be  construed 
only  as  meaning  that  the  promise  was  made 
as  security  for  tbat  note,  and  therefore  con- 
ditioned upon  tbe  nonpayment,  and  upon  this 
construction  appellant  would  be  entitled  to 
the  benefit  of  tbe  securities  therefor. — 
National  Bank  of  Commerce  V.  Schlrm,  3  CaL 
App.  696,  86  Pac  981. 


m.  MODIFICATION  AKD  BENEWAIb 
S  SOVi.    UodUcatioii- As  to  InMrart. 

[s]  An  executed  oral  agreement  between 
tbe  owner  of  a  note  and  the  payee,  npon 
suCBcient  consideration,  to  waive  the  pay- 
ment of  interest  thereon  after  maturity,  bad 
the  effect  to  change  the  stipulation  of  tho 
note  as  to  such  interest. — Righettl  v.  Bigb- 
etti,  5  Cal.  App.  249,  90  Pac.  SO. 

§  91.    Wliat  ConrtltDtea  Benewal  oi  Extan- 
sfon. 

[a]  The  promise  by  the  guarantors  to  pay 
tbe  note  without  fail  at  the  expiration  of 
the  year's  time  requested  was  conditioned 
upon  the  acceptance  of  sucb  proposal  for  an 
extension  of  time,  and  was  enforceable  only 
in  the  event  of  snch  acceptance. — Woolwine 
V.  Storra,  148  Cal.  7,  113  Am.  St  Bep.  183, 
82  Pac  434. 

[b]  The  part  payment  of  the  note  in  scit 
by  final  payment  or  settlement  of  a  personal 
note  for  part  thereof  given  by  two  of  the 
guarantors  for  a  limited  period  of  four 
months  for  the  purpose  of  negotiation  does 
not  tend  to  show  an  extension  of  time  at 
the  entire  indebtedness  for  the  period  of  one 
year,  as  alleged  in  the  eomplaint,  tbere  being 
no  plea  therein  of  an  extension  thereof  for 
four  months,  and  no  proof  of  such  extension; 
nor  could  such  personal  note  or  payment 
thereof  operate  to  extend  the  time  of  pay- 
ment of  tbe  residue  of  the  original  note. — 
Woolwine  v.  Btorrs,  148  Cal,  7,  113  Am,  St. 
Bep.  183,  82  Pac.  434. 

[c]  A  mere  written  request  by  the  principal 
debtor  for  an  extension  of  time  for  tbe  pay- 
ment of  the  note  for  one  year,  accompanied 
by  a  written  promise  by  tbe  guarantors  te 
pay  the  note  at  the  expiration  of  the  year, 
cannot  alone  operate  to  save  the  demand 
from  tbe  bar  of  tbe  statute,  where  there  is 
no  proof  of  any  written  or  oral  acceptance 
or  agreement  for  the  extension  requested. — 
Woolwine  v.  Btorrs,  148  Cal.  7,  113  Am.  8L 
Bep.  183,  82  Pac  434, 


[a]  The  original  payee  of  a  note  and  mort- 
gage, after  be  has  made  a  transfer  thereof, 
is  not  debarred  as  the  attorney  in  fact  of 
tbe  maker  from  executing  a  renewal  of  tbe 
note  and  mortgage  on  behalf  of  the  maker, 
although  tbe  effect  of  such  renewal  might 
result  in  bis  release  as  indorser  or  guarantor. 
Moore  v.  Gould,  ISl  Cal.  723,  91  Pac  616, 

[b]  A  written  contract  to  extend  the  time 
of  payment  of  a  promissory  note  two  months 
after  maturity,  upon  an  agreed  penalty  of 
$50  per  month  as  a  penalty  for  such  exten- 
sion, besides  interest,  is  to  be  construed  ai 
limiting  the  agreed  penalty  to  the  two 
months'  extension  agreed  upon,  and  tbe  payee 
cannot  lawfully  exact  tbe  same  penalty  per 
month  during  his  further  voluntary  delay  to 
compel  payment  of  the  note. — Bowl  and  v, 
Watson,  4  Cal.  App.  476,  88  Pae.  495. 


DqitizedbyGoOt^le 


BIIiLS  AND  NOTES,  V,  C,  D,  VI,  A,  B,  VII,  JJ  lS7Vi-270. 


C.     ASSIGNMENT  OB  SALE. 
§  157>/g.    Contract  of  Sale. 

[a]  Where,  eabsequeotlj  to  paTtisl  paj- 
nent,  the  parties  further  agreed,  in  lieu  of 
further  payment  of  mane;  then  dae,  that  a 
Eecored  note  be  executed  by  the  purchaser 
and  a  third  party,  payable  elity  days  after 
date,  the  agreement  recitio^  tbat  "there  is 
now  due  and  owing  claims  in  the  aum"  for 
which  the  note  was  given,  it  would  be  i 
sooable  and  absurd  thereafter  to  eoi 
the  agreement  otherwise  than  as  a  contract 
of  sale.— Menzel  t.  Primm,  6  Cal.  App.  204, 
91  Pae.  754. 

§  165.    Eqoltdea  and   Defenses  Against  As- 
signee. 

[a]  Promissory  ndtes  given  solely  to  evi- 
dence an  alleged  indebtedness  for  money  lost 
by  the  payor  to  the  psyee  at  a  gambling  game 
in  a  gambling- house  are  based  upon  an  im- 
moral aad  illegal  consideration;  and  where 
tbey  are  no n -negotiable,  neither  the  psyee 
nor  any  subsequent  pnrchsaer  can  recover 
upon  the  notes. — Union  Collection  Co.  v. 
Bucknian,  150  Ca).  159,  119  Am.  St.  Rep.  164, 
i$  Pae.  TOS. 

D.    BONA  FIDE  PUBCHASEEa 
g  173.    Actual  Notice. 

fa]  The  fact  that  the  agent  who  negotiated 
the  notes  executed  to  him  took  a  draft  for 

part  of  the  money  in  the  name  of  the  com- 
pany, and  that  the  company  collected  the 
draft,  did  not  aecessarily  imply  that  the  com- 
pany had  knowledge  of  the  transaction  as  to 
the  execution  and  indorsement  of  the  notes. — 
Wickersbam  Banking  Co.  t.  Nicholas,  2  Cal. 
App,  18,  82  Pae.  1124. 

§  171.     Conitmctfve  Notice  and  Facta  Put- 
ting on  Inquiry. 

[a]  The  banking  company,  as  indorsee  of 
tbe  notes,  in  accepting  the  indorsement  of 
the  piano  company  as  a  stranger  to  the  notes, 
wae  bound  to  know  whether  the  indorsement 
was  authorized. — Wickersbam  Banking  Co. 
T.  Nicholai,  B  Cal.  App.  18,  82  Pae.  1124. 


A,    NECESSITY  IN  QENEBAL. 
$  202.    Nature  of  Indonem«nt  or  Tramfer— 


[a]  A  third  party  who  indorses  a  con-nego- 
tiable note  for  the  trarpose  of  giving  it  credit 
is  a  guarantor,  and  is  liable  prima  facie  for 
the  payment  of  the  note  npon  default  of  the 
principal,  without  any  previous  demand  or 
notice. — Tilden  t.  Ooldy  Uachine  Co.,  9  Cal. 
App.  9,  98  Pae.  39. 


B.    6DPFICIENCT    OP      PRESENTMENT 

AND    DEMAND. 
§  221.     Time. 

[a]  A  promiasory  note  indorsed  after  ma- 
turity by  the  payees  to  a  third  party  is 
deemed  payable  on  demand,  and  in  order  to 
charge  tne  indoraers,  the  indoreee  must  make 
demand  upon  tbe  maker  within  the  time  pro- 
vided in  section  3135  of  the  CivU  Code,  or 
show  some  reasonable  excuse  for  not  doing 
BO,  before  he  can  charge  tbe  indoraers. — Wills 
V.  Booth,  8  CaL  App.  197,  91  Pae.  759. 

§  227.     Checks. 

ia}  Where  it  appears  that  the  loss  occurred 
ter  a  delay  of  ten  days  from  tbe  receipt  of 
tbe  check  by  plaintiff  without  lawful  pre- 
Bentment  thereof,  the  lose  must  fall  upon  the 
plaintiff,  whatever  view  of  the  law  may  be 
taken.— E.  H.  Herron  Co.  v.  Mawby,  5  Cal. 
App.  39,  89  Pae.  872. 

[b]  The  acceptance  of  a  cheek  from  the 
drawer  implies  en  undertaking  of  due  dili- 
gence in  presenting  it  for  payment;  and  if 
the  drawer  sustains  loss  by  want  of  snch  dili- 
gence the  cheek  will  be  held  to  operate  as 
actual  payment.— -B.  H.  Herron  Co.  v.  Mawby,  5 
Cal.  App.  39,  89  Pae.  872. 

[c]  At  common  law  the  payee  of  a  check, 
wlien  drawn  on  a  bank  in  the  same  place 
where  it  is  given  and  received,  has  until  the 
follo<ffing  day  after  its  receipt  to  present  it 
for  payment  as  between  himself  and  the 
drawer.  When  drawn  on  a  bank  in  a  differ- 
ent place,  the  payee  has  the  same  time  and 
such  additional  time  aa  will  be  required  to 
tiansmit  it  to  the  place  of  payment  by  duo 
course  of  mail.— R.  H.  Herron  Co.  v,  Mawby, 
5  Cal.  App.  39,  89  Pae,  872. 

[d]  Section  3213  of  the  Civil  Code,  which 
merely  fixes  a  limit  of  ten  days  after  which 
delay  in  presentment  of  a  check  will  exon- 
erate the  drawer  and  indorsers  thereof,  un- 
less the  dela^  be  for  one  of  the  reasons  ex- 
pressly provided  by  atatute,  still  requires 
reasonable  diligence  in  making  the  present- 
ment, which  must  be  made  by  a  proper  agent 
prepared  to  treat  with  the  drawee  bank  at 
arm's-length. — B.  H.  Herron  Co.  v.  Mawby, 
S  Cal.  App.  39,  89  Pae.  87^. 

Vn.    FATMENT   AND    DISCHABQE. 

§  270.  WHat  ConatltntM  DlacHarge,  In  Oen- 
oraL 
[a]  A  deposit  of  money  in  bank  for  the 
purpose  of  extinguishing  a  note  under  tbe 
provisions  of  section  1500  of  the  Civil  Code 
must  be  nnconditianal,  and  must  have  tbe 
effect  to  make  tbe  deposit  the  property  of 
the  person  to  whose  credit  it  is  placed;  and 
a  deposit  of  money  made  conditionally  upon 
the  surrender  of  the  notes  is  insufficient  to 
extinguish  the  obligation  of  the  note  for 
which  the  deposit  was  made. — Bighetti  v. 
Bighetti,  S  Cal.  App.  849,  90  Pae  50. 
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BUJiS  AND  NOTES,  Vm,  fi{  276-294, 


Tm.  AonoKs. 

BIGHT  OF  ACTION — ON   BECITBED  NOTE,  I  21*. 

CONDITIONB   PRECEDENT.  I  3T». 

DBFENBES — IN  GENERAL,  1  384. 

FAn-DBE  OP  CONSIDERATIOlf,  1  281. 

PARTIES   DEPENDANT,  )  2B*. 
COMPLAINT.  I  387. 

PLEADINO,    BXEODTIOS   AND  DELIVEBT, 

i  39S. 

ALLEGATION  AS  TO  SECDRITT,  1  SOOU. 

PLEADING  PEETORMANCE  OP  CONDITIONS- 
PR  ESESTME  NT,  DEMAND,  PROTEST  AND 
NOTICE,  f  SOT. 

ANSWER— AMENDMENT,  I  33a. 
ISSUES     RAISED     BY    PLEADINGS    AND    ETI- 
DENOB  ADMISSIBLE  THEREUNDER,  |  SSS. 

COMPLAINT,  I  836. 

ANSWER,  i  »37. 

VARIANCE  BETWEEN  PLEADINGS  AND  PROOF, 

1830. 
PRESUMPTIONS     AND    BDIIDBN    OF    PBOOF— 

DELIVERV,  I  333. 

CONSIDERATION.  |  SSS. 

TRANSFER  AND  OWNERSHIP,  I  SSS. 

GOOD  FAITH  AND  PAYMENT  OF  VALUE, 

g  sag. 

PAYMENT  AND  NONPAYMENT,  |  StS. 

ADMISSIBILITY   OF  EVIDENCE,  I  336. 
'—  NATURE  OF  LIABILITY,  |  848. 

-  PAROL  EVIDENCE  OF  AGREEMENT  TO 
HOLD  INDORSER  HARMLESS,  f  8«4. 

WANT,      FAILURE     OR     ILLEGALITY     OF 

CONSIDERATION.  I  848. 

.  EXTENSION  OF  CREDIT,  t  34SH. 

PAYMENT     OR    MEDIOM     OF     PAYMENT, 

i860. 

WEIGHT  AND  SOPFICIEKOY  OF  EVIDENCE, 
ISS3. 

CONSIDERATION,  |  354. 

PAYMENT,  I  857. 

TRIAL— RECEPTION  OP  EVIDENCE,  i  358. 

QUESTIONS  FOR  JURY,  I  SS», 

.  INSTRUCTIONS,  f  860. 

FINDINGS.  I  861. 

ISSUES  AND  RULINGS  ON   MOTION  FOR  NON- 

SUIT,  I  sn. 

JUDGMENT,  1868. 

INTEREST,  1  385, 

REVIEW,  1  sse. 

§  276,    Rlgbt  ol  AcUon— On  Socond  Nota, 

iA]  CoDceding  that  the  terms  of  agreement 
sale  made  it  in  effect  a  mortgage  to  secure 
the  note,  the  property  being  outside  ot  the 
state,  the  pravisions  of  section  726  of  the 
Code  of  Civil  Procednre,  requiring  foreeloa- 
Qie,  ai«  inapplicable,  and  an  Action  can  be 
maintained  upon  the  note  notwithstanding 
the  mortgage. — McOue  T.  Bommel,  118  CaL 
539,  83  Fac.  1000. 

fb]  In  this  state  the  indorser  or  guarantor 
a  note  secured  by  a  mortgage  may  be  sued 
npon  his  obligation  without  a  foreclosure  of 
the  mortgage. — Kinsel  v.  Ballon,  151  Cal. 
754,  91  Pae.  620. 
[e]  In  a  separate  action  by  the  eKeentoii 


was  secured  by  mortgage  of  even  date,  and 
that  the  mortgagee,  without  the  knowledge 
or  concurrence  of  th«  defendant,  had  from 
time  to  time  executed  releases  and  satisfac- 


tion of  the  mortgage  npon  lots  told,  nntil  tha 
amounts  acknowledged  to  have  been  received 
bj  the  mortgagee  were  sufBeient  to  satisfy 
the  note  and  mortgage,  but  that  by  arrBnge- 
ment  with  the  other  makers,  unknown  to  de- 
fendant, it  was  agreed  that  the  money  whs 
not  aetaallj  received  by  the  mortgagee,  * 
nonsuit  was  properly  granted.  The  case  ia 
peculiarly  appropriate  for  the  application  of 
the  rule  that  a  separate  action  cannot  ba 
maintained  upon  a  note  secured  by  mort- 
gagee.— Cooper  V,  Bnrch,  3  CaL  App.  470,  86 
Pac.  718. 

§  279.    OondltiooB  Piacsdent. 

[a]  The  tender  by  the  plaintiff  to  the  de- 
fendants of  a  deed  or  assignment  purporting 
to  convey  all  the  "right,  title  and  interest'* 
of  the  plaintiff  in  and  to  the  property  in 
question,  the  plaintiff's  agreement  to  transfer 
which  formed  the  consideration  for  the  note, 
was  a  sufficient  compliance  witli  the  terms 
of  the  contract  of  sale,  and  entitled  the  plain- 
tiff to  payment  of  the  note,  and  to  tnamtaia 
the  aet:on  npon  nonpayment  thereof. — McGua 
V.  Bommel,  14S  Cal,  539,  83  Pac.  1000. 

§  2B4.    Defenaas — In  OeneraL 

[a]  After  notice  of  revocation  of  the  order 


maker  or  against  the  holder  of  the  funds. — 
Harlan  v.  Gladding,  MeBean  A  Co.,  7  CaL 
App.  49,  93  Pac.  400. 

S  287,    Fallnra  of  Oonalderatlon. 

[a]  The  surety,  whatever  bis  relation  maj" 

be  to  the  other  maker  of  the  note,  may  de- 
fend the  note  for  failure  of  consideration  br 
reason  of  the  plaintiff  having  repudiated  thV 
contract  after  the  maturity  of  the  note  by  c 
contract  to  sell  the  mine  to  a  third  party, 
and  by  failure  of  the  plaintiff  to  perform  the 
contract  by  tender  of  a  deed  before  suit, 
after  the  time  for  full  performance  of  tbe 
contract  had  expired. — Menzel  v,  Primm,  C 
CaL  App.  204,  91  Pac.  754. 

$  294,    Partlei  Defendut, 

fa]  An  intermediate  indoraer  is  not  a  nee- 
eseary  or  proper  party  to  a  suit  to  cancel  i 
note  for  fraud. — Compodi 
CaL  358,  5  Pac.  609. 

[b]  Where  it  appears  that  the  note  sued 
npon  had  before  suit  been  assigned  as  col- 
lateral seenrity^  the  holder  of  it  in  pledge 
might  have  maintained  an  action  to  collect 
the  same  without  making  the  pledgor  a  party; 
but  the  pledgor  retained  interest  in  the  note, 
and  may  sue  to  protect  his  rights  therein, 
but  not  without  making  the  pledgee  a  nec- 
essary party  to  his  suit. — Oraham  v.  liight, 
4  CaL  App.  400,  88  Pac.  373. 

[c]  Where  the  business  of  the  maker  of  « 
note  was  transferred  to  a  corporation  which 
assumed  all  the  liabilities  of  tbe  maker,   in- 


>  V.  Oroaaini,  66 


tie  may  maintain  an  action  thereon  a^inst 
such  corporation. — Northnp  v,  Altedena  Min, 
etc.  Syndicate,  6  Cal.  App.  101,  91  Pac,  422. 
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BILLS  AND  NOTES,  THI,  |i  297-327. 


§  297.    Complaint. 

[a]  If  a  complaint  oa  *  note  la  anffieiest 
opon  its  face,  it  cannot  be  rendered  defective 
as  a  pleading  hj  aUegationa  in  the  answer 
•howJDg  that  it  wa*  given  as  part  of  the 
price  of  pToperty  to  te  conveyed  upon  pay- 
ment, and  that  no  eoBveyance  had  been  ten- 
■  T.  Oresr  '-  "  •  "" 
.  33  Pae.  i 
UcQue  V.  Bommsl,  148  Cal. 

§  298.    Fleadiag  ExecnUon  and  IMUt^ 

•ry. 

[a]  A  complaint  in  an  action  against  exeeii' 
tors  upon  notes  alleged  to  have  been  exe- 
cuted oy  the  deceased  testatrix  in  her  life- 
time by  her  attorney  in  fnet  ander  a  power 
of  attorney  alleged  ta  have  been  executed 
and  delivered  by  her  to  the  attorney  in  fact, 
which  said  power  of  attorney  was  alleged 
to  be  attached  to  the  complaint  as  an  ex- 
hibit and  made  part  thereof,  and  which  shows 
OB  ita  face  the  antbority  to  execute  the  notes 
in  the  name,  place,  and  stead  of  the  principal, 
states  a  cause  of  action,  and  is  not  demur- 
Table  on  the  gronnd  that  the  power  of  at* 
tomey  is  not  set  forth  in  the  body  of  the 
complaint. — Santa  Sosa  Bank  v.  Pazton,  119 
Cal,  195,  88  Pac.  193. 

$  SOOVa.    Allegation  aa  to  Becniity. 

[a]  In  an  action  upon  a  note  in  the  or- 
dinary form,  it  is  not  necessary  to  allege,  as 
any  part  of  the  canee  of  action,  that  a  crop 
was  mortgaged  to  secure  the  note  and  fur- 
ther advances,  and  that  it  was  extinguished 
by  anrrender  of  the  crop  in  satisfaction  of 
the  advances.  Such  facts  come  within  the 
deBnition  of  "new  matter"  for  the  answer, 
and  were  it  otherwise,  the  error  would  be  im> 
material  in  view  of  the  facts  proved  and 
foand  by  the  court. — Bank  of  Paeo  Babies  v. 
BUckbnm,  2  Cal.  App.  146,  83  Fac.  2SS. 

S  S07.  Pleading  Performance  of  Oondltlona 
— Preeentmont,  Demand,  Protest  and 
Kotlca. 

[a]  In  an  action  against  an  Endorser  of  a 
promissory  note  executed  by  two  persons, 
une  of  wDom  was  dead  at  the  time  the  note 
was  presented  for  payment,  a  complaint 
which  alleges  that  the  note  was  presented 
for  payment  at  the  place  where  the  deceased 
maker  had  her  residenee  at  the  time  of  her 
death,  and  that  payment  on  her  behalf  was 
refused,  is  not  nneertain  in  failing  to  allege 
the  name  of  the  person  to  whom  the  presen- 
tation was  made.  Boch  fact  was  a  mere 
matter  of  evideaee. — Kinael  v.  Ballon,  151 
CaL  754,  91  Pae.  620. 

[b]  A  complaint  against  indorserB  of  a  prom- 
issory note,  indorsed  after  maturity,  which 
alleges  that  the  maker  left  the  state  five 
months  after  the  indorsemeat  was  made,  and 
shows  no  attempt  at  presentment  for  psy- 
ment  daring  that  time,  and  which  alleges  a 
presentment  made  more  than  two  years  after 
the  indorsement,  at  the  place  of  date  of  the 
note,  without  any  allegation  of  a  present- 
ment within  the  time  allowed  by  law,  at  the 
last-known  place  of  business  or  residenee  of 
the  maker,  and  which  shows  no  reasonable 


excDse  for  presentment,  does  not  state  a 
cause  of  action.— Wills  v.  Booth,  6  Cal.  App. 
197,  Bl  Pac.  759. 

Jb]  Mere  averments  as  to  the  whereabonts 
the  maker  of  the  note,  at  the  time  af  pre- 
sentment for  payment,  made  upon  informa- 
tion and  belief,  without  stating  the  sources 
of  information,  or  reasonable  diligence  to 
ascertain  the  facts,  are  insufficient  to  show  a 
reasonable  excuse  for  preeentment. — Wills  v. 
Booth,  6  Cal.  App.  197,  91  Pac.  759. 


S  323. 

[a]  The  court  properly  refused  to  permit  the' 
defendants,  after  the  close  of  the  evidence, 
to  amend  their  answer  by  averring  a  partial 
failure  of  consideration  of  the  note,  by  reason 
of  the  forfeiture  of  the  concessions,  a  trans- 
fer of  which  formed  said  consideration,  at 
the  date  of  the  contract,  through  fantt  of 
tbe  plaintiff,  where  the  evidence  does  not 
justify  or  warrant  sneh  amendment,  but 
shows  that  the  forfeiture  took  place  more 
than  a  year  after  defendants  were  entitled 
to  a  deed  nnder  the  agreement,  and  whoUy 
fails  to  show  that  after  tender  of  tbe  con- 
veyanea  the  plaiotiO  was,  so  far  as  tbe  de- 
fendants are  concerned,  under  any  obligation 
to  perform  the  conditions  to  prevent  such  for- 
feiture.— MeOue  v.  Bommel  118  CaL  S39,  83 
Pac.  lOOO. 

§  325.  lisnea  Raised  1>y  Pleadings  and  Evi- 
dence Admissible  Therennder. 
[a]  Where  the  defendants  in  their  answer 
set  np  the  contract  of  Bale,  and  that  the  note 
was  given  for  the  jprice  of  the  property,  and 
the  concurrent  conditions  necessary  to  be  per- 
formed, and  alleged  nonperformance  by  plain- 
tiff, and  proved  the  contract,  and  that  the 
note  was  given  for  the  price  of  the  property, 
it  need  not  be  determined  whether  the  burden 
was  upon  tbe  plaintifF  to  prove  an  offer  to 
perform  by  tendering  a  conveyance  sufficient 
to  transfer  tbe  interest  agreed  to  be  sold, 
where  the  evidence  of  such  tender  was  suffi- 
cient, and  it  is  immaterial  which  party  intro- 
duced it. — McGne  V.  Bommel,  148  Cal.  539, 
83  Pae.  1600. 

§  326.    Complaint. 

(a]  A  note  may  be  assigned  by  a  separate 
instrument,  though  no  assignment  or  inilorse- 
ment  to  plaintiff  appears  thereon.  The  fact 
that  it  is  stamped  "paid"  on  its  face  is  not 
conclusive  against  the  verified  averment  that 
It  was  transferred  and  assigned  to  the  plain- 
tiff.—Barling  T.  Weeks,  4  Cal.  App.  455,  88 
Pac.  502. 

§  327.    Answer. 

[a]  In  an  action  upon  a  note,  a  denial  by 
the  defendant  of  its  alleged  execution  and 
nonpayment  for  want  of  information  and 
belief  is  insufficient  to  raise  an  issue  there- 
upon.— Greene  v  Osceola  Mines  Qold  Min. 
Co.,  3  Cal.  App.  427,  86  Pae.  733. 

[b]  In  a  suit  on  a  promissory  note  set  out 
at  length  in  the  complaint,  executed  by  de- 
fendant to  plaintiff,  an  allegation  that  plain- 
tiff was  the  owner  or  bolder  of  the  note  at 
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tha  time  of  the  eommeii<remeiit  of  the  nit 
was  unuecesBary;  and  a  general  denial  in 
the  answer  to  the  unverified  complaint  pnts 
in  isBne  ooly  the  allegation  aa  to  nonpay- 
ment of  the  note,— Graham  ».  Light,  4  Csl. 
App.  400,  8S  Pao.  373. 


[a]   A  truBt  theory  of  the  plaintiff  as  to  the 
money  evidenced  by  the  promissory  note  is 


between  the  parties,  and  that  the  paiticuiar 
trBneaction  from  which  the  alleged  indebted- 
ness arose  was  in  no  manner  impressed  with 
tbe  qualitiBB  of  a  trust. — Visher  v.  Wilbur, 
6  CaL  App.  582,  90  Pae.  1065,  01  Pac.  412. 

§  3S2.  Preenniptloiu  and  Bnrdan  of  Proof — 
DeliTsry. 
fa]  A  note  is  presumed  to  have  been  deliv- 
ered to  the  holder  thereof  before  itB  ma- 
turity.—Exchange  Bank  v.  Veirg,  3  Cal.  App. 
n,  84  Pao.  455. 


$  333.    Oonsldaratton. 

[a]  The  presumption  is  that  a  promissory 
note  was  given  (or  a  consideration,  and  this 
presumption  has  the  effect  of  prima  facie 
evidence;  and  the  burden  of  proof  is  upon 
the  defendant  to  overcome  this  presumption, 
by  proof  sufficient  to  satisfy  the  jury  that 
the  note  was  without  consideration. — Eeat- 
ine  V.  Horrissey,  6  Cal.  App,  163,  91  Pac 
677. 

§  335.    Transfer  and  OwTwrsMp. 

[a]  As  against  evidence  of  want  of  consid- 
eration by  the  maker,  tbe  presumption  ie  that 
tbe  indorsement  to  plaintiff  was  before  ma- 
turity and  for  value,  and  where  the  plaintiff 
so  testified,  tbe  evideuee  of  the  maker  was 
properly  stricken  ont. — Jones  t.  Evans,  fl  Cal. 
App.  68,  91  Pae.  532. 

S  SSe.    Oood    Faltli    uid    PayuMUt   of 

TalDO. 

fa]  Even  where  notes  are  negotiable,  proof 
that  tbey  are  based  upon  an  illegal  cousid- 
eration  makes  out  a  prima  facie  case  of 
notice  of  the  illegality  to  a  purchaser  therO' 
of;  and  the  burden  of  proof  that  he  took 
without  notice  and  for  value  before  maturity 
is  thrown  upon  him^  and  in  the  absence  of 
such  proof  the  finding  mast  be  that  a  plain- 
tiff purchaser  ia  not  a  bolder  without  notice 
and  for  value. — Union  Collection  Co.  v.  Buck- 
man,  150  Cal.  159,  119  Am.  St.  Eep.  164,  88 
Pae.  708. 

[b]  'Where  the  note  In  its  inception  wag 
given  for  money  lost  at  gambling,  or  was 
fraudulently  obtained,  the  burden  is  cast 
upon  indorsees  to  show  that  they  purchased 
the  note  for  value  before  maturity,  in  the 
usual  course  of  business,  and  when  this  ia 
shown,  tbe  burden  is  east  upon  the  maker 
to  sbow  that  the  indorsees  took  with  notice 
of  his  equities,— 'Meyer  v.  Lovdal,  6  Cal.  App. 
369,  S2  Pae.  822. 


§  33S.    —  Payment  and  ironpayment. 

[a]  There  is  no  prsBumption  of  tbe  exist- 
ence of  an  indebtedness  other  than  the  note 
proved;  and,  in  the  absence  of  any  sbowin(( 
to  tbe  contrary,   the   payments   proved   i 

be  p ^    '^    — '""    --'—  ^-    "-  -    -  ■' 

Light 
361. 

[b]  When  it  does  not  appear  that  there  is 
any  other  indebtedness  of  the  maker  of  the 
note  in  suit  to  tbe  payee  than  such  note,  the 
evidence  of  a  banker  that,  subBequently  to 
the  execution  of  the  note,  the  maker  drew 
certificates  of  deposit  payable  to  the  payee 
and  drafts  in  his  favor,  all  of  which  were 
cashed  at  tbe  bank  by  the  payee,  and  in- 
dorsed by  him,  and  marked  paid  by  the  bank, 
and  which  were  sufficient  in  amount  to  pay 
tbe  note  in  full,  and  were  ail  produced  in 
court,  ia  sufficient  to  raise  tbe  presumption 
of  tbe  payment<of  the  note,  and  it  was  preju' 
dieial  error  to  strike  out  such  evidence. — 
Light  V.  Stevens,  8  Cal.  App.  74,  103  Pae 
361. 

§  330.    AdmlsBlbUItT  of  Bvldencs. 

[a]  It  was  proper  to  exclude  questions  asked 
of  defendant  as  a  witness  in  bis  own  behalf 
as  to  whether  he  did  anything  to  stop  pay- 
ment of  the  note,  or  notified  the  Sacramento 
banks,  or  publiahed  notice  in  tbe  Saeramento 
pai^ers  with  reference  to  the  manner  of  pro- 
curing the  note,  where  there  was  no  offer  nr 
attempt  to  show  that  any  of  these  steps  came 
to  plaintiffs'  notice,  or  that  it  could  reason- 
ably be  presumed  that  tbey  were  known  to 
them.— Meyer  v.  Lovdal,  6  CaL  App.  369,  92 
Pae.  322. 

§  343.    Nature  of  LiabtUty. 

Fa]  A  guaranty  by  the  defendant  to  a  bank 
of  ninety  par  cent  of  all  drafts  drawn  there- 
upon  by  a  fruit  company,  with  bills  of  lading 
attached  during  two  orange  seasons,  is  not  so 
plain  and  unambiguous  upon  its  face  that  evi- 
dence is  not  admissible  in  explanation  of  it. 


[b]  Where  a  note  sued  upon  appears  upon 
Its  face  to  be  collateral  security  for  another 
note  of  even  date,  and  of  tbe  same  amount, 
and  in  similar  terms,  signed  by  a  contractor 
for  whom  tbe  defendants  were  sureties  upon 
bia  band  as  such,  and  which  was  given  for 
money  borrowed  to  complete  the  contract,  it 
was  error  to  exclude  parol  evidence  to  show 
that  the  contractor  was  tbe  principal  debtor, 
and  that  tbe  defendant  appealing  was  bis 
surety,  and  that  the  codefendant  acted  as 
agent  of  respondent  bank  in  effecting  tha 
loan  to  tbe  contractor. — National  Bank  of 
Commerce  v.  Scbirm,  3  Cal.  App.  606,  86  Fee. 


§  344.    Parol  Evidence  of  Agreemeat  to 

Hold  Indorsei  HannleBi. 
[a]  Where  tbe  note  sued  upon  was  the  se- 
cured note  of  one  purchaser  of  the  stock  to 
which  the  other  was  not  a  party,  evidence 
that  the  payee  had  given  to  the  other  pur- 
ciiaser    an    oral   promise    to    guarantee     him 
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apinrt  liability,  on  tbe  nota  in  loit  was 
immaterial  for  the  want  of  Buch  liability,  and 
ineompelent  to  affect  any  Tight  of  contribn- 
tion  between  the  Bo-pniebasers  npoD  payment 
of  tbe  note,  and  also  aa  being  inadmiBgible  to 
change  or  vary  the  terms  of  the  written 
eontract  for  sale  of  the  Itoek  by  any  prior 
or  anbaeqnent  oral  agreement. — Commereial 
etc.  Bank  of  San  JoBe  t.  Pott,  150  Cal.  353, 
8B  Pfcc.   431. 

§  346.    Want,  FaQim  or  Illegalltj  of 

ConalderatttHi. 

[a]  Upon  an  issne  of  want  of  consideration, 
where  there  was  no  evidence  Bbowiog  that 
the  atock  in  question  had  any  fictitioQB  value 
in  the  market,  it  was  not  error,  after  appel- 
lants' witnessea  had  been  hi  lowed  to  testify 
as  to  the  absence  of  a  market  valne  of  the 
stock,  to  exclude  as  irrelevant  a  general  ques- 
tion whether  stocks  may  not  have  a  Bctitioas 
valne  in  the  market. — Commercial  etc.  Bank 
of  Sui  Jose  V,  Pott,  150  CaL  35B,  SS  Pae. 
431. 

[b]  As  between  the  original  parties  to  a 
negotiable  instrument,  the  maker  may  show 
an  original  lack  of  consideration,  or  subse- 
qaent  failure  of  consideration,  and  such  lack 
or  failure  of  eonsideration  may  be  shown  by 
parol.— Muir  v.  Bamilton,  152  CaL  634,  93 
Pae.  S57. 

S  3481/,.    Extension  of  Otadlt. 

[a]   Words    indorsed   on     the   note   by    the 

plaintiff's  wife  as  nominal  payee  on  January 
6,  19U1,  the  date  of  its  maturity  "fienewed 
Jnly  6,"  and  signed  by  her,  are  too  vagoe 
and  uncertain  to  eongtitote  a  modification  of 
the  time  of  payment  of  the  note  aa  originally 
executed;  and  parol  evidence  to  show  that 
she  yerbally  agreed  with  the  maker  that  the 
time  of  payment  shoold  be  ozteoded  to  July 
6,  1002,  was  properly  ezclnded  as  inadmis- 
sible.— Brenneke  v,  Bmallman,  2  Cal.  App. 
aoe,  S3  Pae.  302. 


§  350. 


-  Payment   «r   Hedlnm   of   Pay- 


[a]  Where  the  contractor  assigned  bis 
'^nthly  checks"  to  become  due  on  the  eon- 
tract  to  said  eodefendarit,  and  turned  over 
to  him  also  a  government  check  for  the 
last  payment  on  the  contract,  evidence  was 
competent  to  show  tbe  contractor's  directions 
as  to  the  application  of  the  proceeds  of  the 
last  check  to  the  note  for  which  the  note  In 
suit  waa  given,  as  collateral,  and  also  to 
show  that  it  was  in  fact  applied  to  a  smaller 
note  of  the  same  date  signed  by  appellant, 
which  was  canceled. — National  Bank  of  Com- 
merce V.  Schirm,  3  Gal.  App.  696,  86  Pae. 
891. 

[b]  The  ehecka  having  been  assigned  by  the 
contractor  to  tbe  codefendant  as  surety  for 
tbe  advances  received,  the  appellant,  as  mat- 
ter of  law,  was  entitled  to  the  benefit  of 
tbe  securities,  so  assigned;  and  the  proceeds 
received  from  tbe  last  check  should  have 
been  applied  either  to  tbe  payment  of  tbe 
note  collntemlly  seenred,  as  contended  by  ap- 
pellant, 01  to  that  note  and  all  of  tbe  notes 


previously  Riven,  or  to  all  of  the  notes  held 
by  tbe  bank  pro  rata;  and  it  was  error,  in 
any  view  of  the  esse,  to  exclude  not^B  of  tht 
same  date  as  the  note  in  suit,  eigoed  by  the 
appellant,  from  the  benefit  of  such  payment. 
National  Bank  of  Com  me  ice  v,  Schirm,  3 
Cal.  App.  696,  86  Pae.  981. 

§  352.    Weight  asd  Snfllciency  of  Evidence. 

[a]  In  an  action  upon  a  note,  where  the 
complaint  contained  tbe  nsaal  allegations, 
the  plaintiff  may  rest  his  case  upon  intro- 
ducing in  evidence  the  note  sued  upon,  which 
estabUsbed  all  the  allegationB  of  tbe  plaintiff 
upon  which  issue  was  or  could  be  taken,  and 
without  further  evidence  he  would  be  en- 
titled to  judgment  for  the  amount  of  the 
note.— McGue  r.  Bommel,  148  Cal.  539,  83 

.  Pae  1000. 

[b]  In  an  action  against  tbe  Indorser  of  t 
promigsory  note,  who  indorsed  the  same  "with 
recourse,"  a  finding  that  at  the  time  of  the 
transfer  of  the  note  there  was  no  agreement 
that  the  transferee  should  not  have  recourse 
to  the  indorser,  but  shoold  look  solely  to  the 
security  of  a  chattel  mortgage,  iB  held  sup- 
ported by  the  evidence,  Quaere,  whether  in 
an  action  on  such  indorsement,  and  in  the 
absence  of  a  showing  of  fraud  or  mistake, 
oral  evidence  could  be  introduced  that  an  in- 
dorsement  "with  recourse"  was  intended  to 
be  "without  recourse."— Kinsel  v.  Ballon,  151 
Cal.  754,  81  Pae.  620. 

[c]  Held,  that  the  explanatory  evidence 
introduced  by  the  defendant  to  show  that 
the  guaranty  was  not  of  ninety  per  cent  of 
each  draft,  drawn,  but  that  the  bank  in  al- 
lowing the  fruit  company  to  draw  ninety 
per  eent  of  each  draft  was  to  retain  the  sur- 
plus as  a  security  fund  to  the  end  of  each 
fruit  season,  and  that  she  was  only  to  be 
liable  for  ninety  per  cent  of  the  face  of  all 
drafts  drawn  during  the  season,  was  sufficient, 
if  believed  by  tbe  jury,  to  support  a  verdict 
for  the  defendant. — First  National  Bank  of 
Bedlands  v.  Bowers,  153  Cal.  95,  94  Pae  422. 

[d]  In  an  action  on  promissory  notes,  evi- 
dence by  the  plaintiff  that  it  was  the  owner 
and  holder  of  the  notes,  that  they  had  been 
duly  signed,  executed  and  delivered  by  the 
defendant,  that  they  were  due  and  unpaid, 
coupled  with  the  introduction  of  the  notes 
in  evidence,  establishes  a  prima  facie  case. 
Exchange  Bank  v.  Veirs,  3  Cal.  App.  71,  S4 
Pae.  455. 

[e]  Held,  that  tbe  evidence  was  amply  suffi- 
cient to  support  the  verdict  for  plaintiff, 
and  against  tbe  defendant. — Fairchild  v. 
Whitmore,  6  Cal.  App.  52,  91  Pae.  336. 

§  36*.    Consideration. 

[a]  In  an  action  upon  a  note  where  a  want 
of  eonsideration  is  pleaded,  a  consideration 
is  sufficiently  established  by  the  sale  and  as- 
signment by  plaintiff  to  defendants  of  all  his 
interest  in  tbe  stock  of  a  corporation,  and 
in  Mexican  coneessions  granted  to  plaintiff's 
assignor  or  to  a  company  organiwd  by  him. 
^McUne  v.  Bommel,  liB  Cal.  539,  83  Pae.  1000. 
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[b]  In  bh  action  npon  I  note,  the  eonsidera- 
tion  of  which  was  assailed,  a  finding  that  the 
consideratioQ  was  the  sale  of  shares  of  stock 
Is  a  corporation  is  saMcientl;  sustained  where 
teitimonjr  for  tbe  plaintiff,  an  admission  in 
the  answer,  and  the  terms  of  the  contract 
of  purchase  showed  that  it  was  a  sale,  ftnd  it 
appears  that  the  stock  was  transferred  on  tha 
books  in  the  name  of  the  parebasers,  who 
flnallj  disposed  of  the  same  as  owners. — 
Commercital  etc.  Bank  of  Ban  Jose  t.  Pott, 
150  CaJ.  358,  8fl  Pac.  431. 

[e]  Where  there  was  evidence  tending  to 
show  that  the  note  soed  upon  was  executed 
by  tbe  defendant  under  a  promise  made  on 
the  part  of  tbe  payee  that  she  would  refrain 
from  suing  the  son  of  defeodant,  who  had 
been  an  nnfaithfal  agent  of  the  plaintiff, 
upon  a  note  bearing  bis  signature  payabU 
to  plaintiff,  SDcb  evidence  tended  to  show 
what  in  law  is  a  sufficient  consideration  to 
support  the  note  of  the  defendant  to  plaintiff. 
Tbe  law  in  such  ease  will   not  attempt  to 


«  Cal.  App.  183,  91  Pac  677. 


§  387.    - 

[a]  In  an  action  on  a  promissory  note 
against  the  administrator  of  the  deceased 
maker,  where  the  only  issue  joined  was  upon 
tbe  allegation  of  nonpayment,  and  the  an- 
swer contained  an  affirmative  plea  of  pay- 
ment, tbe  production  of  the  note  in  evidence, 
containing  no  indorsement  of  any  payment 
thereon,  was  a  prima  facie  showing,  sufficient 
to  support  a  finding  that  the  note  had  not 
been  paid.— Light  v.  Stevens,  8  Cal.  App.  74, 
103  Pac.  361. 

S  3S8.    Trial— Beceptlon  of  ETlAence. 

[a]  It  is  only  where  a  material  alteration 
of  a  note  appears  to  have  been  made  ''after 
execution"  that  the  code  requires  it  to  be  ox- 
plained  by  the  ^arty  producing  it  before  its 
admission  in  evidence.  Where  the  maturity 
of  the  note  was  changed  from  "thirty  days" 
to  "ail  months"  after  date,  it  was  within  the 
province  of  the  trial  judge  to  determine  upon 
inspection  of  the  note  whether  so  material 
a  cbange  required  explanation,  and  if  he  was 
aatisfied  that  tbe  change  did  not  appear  to 
have  been  made  after  execution,  and  that  tbe 
handwriting  was  the  same,  his  conclusion 
in  admitting  the  note  without  explanation 
will  not  be  disturbed  npon  appeal,  where  the 
record  does  not  show  tbe  contrary,  but  clearly 
ahows  that  by  subsequent  undisputed  testi- 
mony the  change  was  made  at  defendant's 
request  before  signing  or  delivering  the  note. 
Meyer  v.  Lovdal,  6  Cat.  App.  36Q,  92  Pac. 
322. 

5  369.    QncstloDa  for  Jnry. 

[a]  The  jury  is  the  exclusive  juflge  of  the 
weight  of  the  evidence  before  it;  and  it  was 
within  its  province  to  determine  whether  the 
defendant's  evidence  was  of  sufficient 
strength  to  overcome  the  presumption  of  eon- 
sideration  of  the  note  sued  upon,  and  if  it 
wns  not  satisfied  of  its  sufficiency,  It  was  at 


liberty  to  disregard  it,  and  to  And  in  favor 
of  tbe  presumption,  and  its  verdict  will  not 
be  distarbed  npon  a^eal  from  an  order 
denying  a  new  trial. — Keating  t.  Moniasey, 
«  Cal.  App.  163,  91  Pae.  677. 


§  S«0.    - 

[a]  It  was  error  to  refuse  to  instmet  the 
jury  that  if  nothing  was  oving  to  plaintiff's 
assignor  when  tbe  notes  were  taken,  on  ac- 
count of  what  bad  been  loaned  to  her,  because 
she  had  been  fully  paid,  tbe  verdict  should 
be  for  the  defendant. — Oillespie  v.  Salmon, 
2  Cal.  App.  501,  84  Pac.  310. 

[b]  Where  tbe  evidence  for  plaintiffs  clearly 
proved  without  contradiction  that  the  note 
was  purchased  by  them  for  value  before  ma- 
turity, and  there  was  no  evidence  tending  to 
show  that  plaintiffs  had  any  knowledge  or 
notice  of  want  of  eonsideraUon  or  fraud  in 
the  inception  of  the  note,  the  court  properly 
directed  the  jury  by  an  instruction  to  return 
a  verdict  for  the  plaintiffs  for  the  face  of  the 
note  with  interest.— Meyer  t.  Lovdal,  6  CaL 
App.  369,  92  Pac  322. 

§  36L    Flnaingfc 

[a]  Where  the  court  found  for  plaintiff  for 
tbe  note  and  unpaid  interest  and  against 
the  defenses  of  want  of  consideration  and 
fraud  of  the  vendor  of  the  stock  in  mis- 
representing its  valne,  and  tbe  answer  in  plead- 
ing the  fraud  set  forth  part  of  the  terms  of 
the  contract  representing  and  guaranteeing 
that  interest  should  be  kept  paid  out  of  divi- 
dends, and  alleged  there  were  no  dividends  or 
resources  therefor,  but  did  not  especially  pleail 
tbe  defense  of  nonliability  for  interest,  the 
court  was  not  required  to  find  thereupon,  or 
to  find  whether  there  were  snfflcient  divi- 
dends paid  upon  the  stock  to  discharge  the 
interest  on  the  note. — Commercial  etc.  Bank 
of  Sau  Jose  v.  Pott,  150  CaL  358,  89  Pae. 
431. 

[b]  Where  both  the  complaint  of  tbe  plain- 
tiff, and  the  cross-complaint  of  defendant 
bank  as  holder,  each  avers  that  because  of 
default  in  the  payment  of  the  interest  on  the 
mortgage  note  they  had  both  elected  to  exer- 
cise the  option  provided  for  therein,  and  had 
declared  the  whole  of  said  note  due  aud  pay- 
able, and  such  averments  are  admitted  by 
failure  to  deny  them  specifically,  no  finding 
was  required  to  be  made  npon  the  matter  so 
admitted.— Patten  v.  Pepper  Hotel  Co.,  153 
Cal.  460,  98  Pac.  296. 

[c]  Where  plaintiff  shows  such  title  to  the 
note  that  a  judgment  upon  it,  satisfied  by 
tbe  defendant,  will  protect  him  from  further 
anno3^nce  or  loss;  and  vrhere,  as  against  tbe 
plaintiff,  defendant  can  urge  any  defense 
which  he  could  make  against  tbe  payee,  that 
is  the  end  of  the  defendant's  concern,  and 
of  his  right  to  object  that  plaintiff  is  not 
the  real  party  in  interest.  When  so  pro- 
tet^ted,  the  character  and  extent  of  the  con- 
sideration paid  by  the  assignee  to  the  payee 
is  wholly  immaterial,  and  no  prejudice  resolta 
to  the  payee  from  any  omission  to  find  in  re- 
lation thereto.- Kettner  t.  Shippey,  8  CaL 
App.  342,  96  Pae.  912. 
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[d]  lo  an  action  apon  a  negotiable  note 
indorsed  to  tb«  plaintiff  after  maturity,  where 
tha  defendanti  joined  iHiue  on  the  allegationi 
of  consideration  for  the  tranafer  to  the  plain- 
tiff, and  pleaded  want  of  consideration  for 
the  original  note,  findings  hj  tbe  eoort  that 
plaintiff  ia  the  owner  and  holder  of  tbe  note, 
and  that  it  was  executed  hj  defendant!  for  a 
valid  consideration,  saffi'eientlj  cover  the  ma- 
terial iaaues,  and  the  omission  of  the  eoart  to 
And  upon  the  iasue  as  to  tbe  eonsiderBtion  for 
the  transfer  of  tbe  note  to  plaintiff  is  imma- 
teriaL— Kettner  v.  Shippav,  8  Cal.  App.  342, 
96  Pac.  912. 

[f]  The  only  iasne  material  to  the  liability 
of  the  drawee  upon  the  accepted  draft  being 
the  delivery  of  the  two  receipts  for  pranea 
specified,  an  issue  tendered  in  the  answer 
aa  to  nondelivery  of  the  whole  of  plaintiff's 
crop  of  prunes  cannot  affeet  sueh  liability, 
and  a  failure  to  find  thereon  is  immaterial. 
Fisher  v.  Prank,  S  Cal.  App.  472,  87  Pac. 


[a]  Tbe  court  erroneously  granted  a  non- 
•nit  in  an  action  upon  a  note,  on  the  ground 
that  the  corporation  plaintiff  "had  not  proved 
that  it  was  tbe  owner  of  the  note,  and  that 
it  had  no  right  to  sue  thereon,"  where  its  in- 
corporation was  admitted,  and  the  evidence 
showed  that  the  payee  of  the  note  took  it  for 
the  benefit  of  the  eorporation,  and  indorsed, 
assigned  and  transferred  the  same  to  tbe  cor- 
poration, and  the  evidence  for  plaintiff  tended 
to  prove  all  of  the  material  allege  tie  ne  of 
the  complaint. — Non-BeSllable  Bottle  Co.  v. 
BobertaoD,  8  CaL  App.  103,  06  Pac.  324. 

§  363.    Jndgment,  , 

[a]  Where  the  eonrt  fonnd  that  the  notes 
were  executed  by  the  maker  thereof,  and  that 
tiie  plaintiff  is  tbe  owner  and  holder  thereof, 
and  that  the  same  have  not  been  paid,  a  judg- 
ment for  the  maker  was  erroneous,  and  must 
be  reversed  with  direction  to  enter  judg- 
ment against  the  maker  as  prayed  for  In  the 
complaint. — Wiekersbam  Banking  Co.  v. 
Nioholaa,  2  Cal.  App.  18,  62  Pae.  1124. 

§  365.    Interert. 

[a]  In  an  action  upon  the  note  in  queetion, 
the  proper  coarse  in  allowing  interest  is  to 
compute  the  interest  at  the  rate  fixed  in  the 
note  from  its  maturity  to  the  date  of  decision, 
and  add  it  to  the  principal,  which  amount 
must  thereafter  bear  interest  at  the  legal 
rate.  It  was  error  to  provide  in  the  judgement 
that  the  note  shall  bear  Intereit  at  the  rates 
fixed  therein  ontil  execution  on  the  judgment. 
United  States  Nat.  Bank  v.  Waddingham, 
T  CaL  App.  172,  93  Pac.  1046. 

I  see.    Berlew. 

[a]  Where  defendant  after  consenting  to 
the  overmling  of  his  separate  demurrer  filed 
a  eeparate  answer  taking  issne  upon  the  ese- 
ention  of  the  notes  and  upon  the  authority 
from  the  deceased  to  execute  them,  and  upon 
*he  trial  had  an  opportunity  to  present  upon 
CeL  Di(«t — «1S 


tbe  merits  his  elaim  that  the  notes  were  exe- 
cuted without  authority  J  it  must  be  presumed 
upon  appeal  from  tbe  judgment  that  he  did 
so  and  that  tbe  court  correctly  decided 
against  him  on  that  point  upon  the  evidence- 
Santa  Boea  Bank  v,  P&xton,  149  CaL  195, 
86  Pac.  193. 

[b]  Though  a  note  given  in  consideration 
of  a  direct  promise  not  to  prosecute  defend- 
ant's son  for  a  felony  would  be  void  as 
against  public  policy,  yet  where  the  jury 
found  against  such  promise,  its  finding  on 
that  subject  is  binding  upon  this  court;  and 
where  tbe  evidence  tended  to  show  that  de- 
fendant considered  that  a  civil  suit  against 
her  son  wonld  involve  him  in  public  disgrace, 
as  exposing  hie  bad  faith  and  dishoaesty, 
she  had  a  sufBeient  incentive  to  execute  the 
note  in  suit  in  consideration  of  forbearance 
of  the  plaintiff  to  sue  her  son;  and  if  such 
was  the  only  agreement  in  fact,  ber  mere  be- 
lief that  ber  son  bad  committed  a  criminal 
offense  would  be  ira material. — Keating  v. 
Morrissey,  S  CaL  App.  163,  91  Pae.  677. 

BOUND  ABIES. 

serlbea  In  eonvsTsnoes,  SDrrers,  etc.,  dt  Indicated 
artlflelali  ascer- 
lines,  and  ipss 
1  te(al  pr«- 
etedlDga  rslatlui  thereto. 

I.  DESCBIPTION,  S3  138. 
n.  EVIDENCE,    ASCERTAINMENT    AND 

ESTABLISHMENT,  H  39-49. 
Sen  Francisco  tenndarles.     8m  Xnnidpsl  Oorpora. 

L     DEBOSIPTION. 

§  7,  Selatlve  Importance  of  Conflicting  Ele- 
ments— Control  of  Artificial  Monumenbi 
and  MSf  ks. 
[a]  Courses  and  distances  ace  controlled  in 
tbe  fixing  of  boundariee  by  visible  monn- 
meats,  unless  there  are  other  anflicient  eircnm- 
stances  to  Corroborate  the  former;  and  thia  is 
especially  true  where  the  boundaries  them- 
selves  are  permanent  and  visible,  such  as  the 
bank  of  a  navigable  river  or  the  shore  of  an 
ocean.— Eimball  v.  McEee,  149  Cal.  435,  86 
Pac.  10S9. 

fb]  The  call  in  the  deed  for  the  boundary 
tbe  rancho  must  be  eonstmed  as  a  call 
for  ita  actual  boundary  fixed  upon  the  ground 
by  its  terminal  monuments,  which  must  eon- 
trol  any  mistakes  in  courses,  distances  and 
estimated  quantity  contained  in  the  deed. — 
Orena  v.  Newlove,  163  CaL  136,  94  Pac  828. 

§  12.    Control  of  KVfa,  Flats  and  Field 

Notes, 
[a]  In  an  action  of  ejectment  to  recover 
a  mining  claim,  described  aa  located  in  sec- 
tion 24  in  a  specified  township  and  range, 
against  a  defendant  occupying  section  13  ad- 
joining it  on  the  north,  where  the  principal 
dispute  related  to  tbe  boundary  between  those 
sections,  and  the  conflict  arose  from  a  dis- 
crepancy between  the  government  anrvey  af 
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that  townahip,  tutA  tbe  goverDmeDt  aarvej 
of  an  adjoining  township  in  tbe  next  range, 
elaimad  to  rapport  tbe  defendant,  the  field- 
uutei  of  the  governnneDt  inrve^  of  the  town- 
(hip  in  which  the  claimi  of  plaintifF  and  de- 
fendant were  aitnated  must  control;  and  it  ia 
tafflcient  that  that  survey  aapporti  the  find- 
ing! and  judgment  for  the  plaintiff. — Brown 
V.  Yarraham  Gold  Uin.  Co.,  3  Cal.  App.  474, 
86  Pae.  744. 

[b]  A  mere  random  trial  line  ma  for  tbe 
pnrpoie  of  locating  a  eorner,  and  referring  to 
moDomenti,  eannot  control  the  straight  line 
called  for  in  the  fisld-notea  from  eomar  to 
corner,  and  referring  to  no  other  monuments 
than  the  ascertained  comers. — Li  Ilia  t. 
Urrutia,  &  Cal.  App.  557,  99  Pac,  9B2. 

[c]  When  the  fleld-notes  of  tbe  government 
survey  ibow  that  the  disputed  boundary'  ia 
"on  a  true  line  between  seotiona  22  and  27," 
giving  its  exact  course  between  ascertained 
corners,  previouelj  located,  the  true  line  de- 
scribed ii  undoubtedly  a  straight  line,  and  is 
determinative  of  the  dispute,  where  no  monu- 
ment is  called  for  therein,  and  Bueh  line 
cannot  be  controlled  by  the  plat,  nor  by  the 
location  of  a  random  trial  line  in  the  anrvey. 
Lillis  V.  UrruUa,  9  Cal.  App.  557,  99  Pac 
692. 

[d]  A  reference  in  the  random  line  to  a 
miner's  cabin  20-40  links  south  is  too  in- 
definite and  uncertain  to  be  made  the  basia 
of  a  finding;  and  when  such  miner's  cabin 
has  long  since  disappeared,  and  its  location 
cannot  be  determined  with  certainty,  it  can- 
not be  controlling  of  the  straight  line  called 
for  in  the  field -no  tea.— Lillis  v.  Urrutia,  9 
Cal.  App.  S67,  99  Pac.  992. 

[e]  In  determining  a  dispute  as  to  a  bound- 
ary line  between  government  loetioos,  the 
field-notes  of  tbe  actual  survey  must  prevail 
over  a  plat  or  map  departing  therefrom,  and 
though  tbe  general  rule  is  that  known  monu- 
ments clearly  established  by  tbe  survey  must 
prevail  over  courses  and  diatances,  yet  tbe 
courses  and  diatances  must  control,  when 
there  ia  evidence  showing  a  clear  mistake 
as  to  monumenta,  or  when  monuments  are  of 
no  avail,  because  they  cannot  be  identified 
or  accurately  located.  In  the  latter  case,  the 
clearly  mistaken  or  uncertain  monnments 
must  give  way  "to  the  definite  and  aseer- 
tained  particulars"  referred  to  in  section 
E077  of  tbe  Code  of  Civil  Procednre-— Llllia 
T.  Urrutia,  9  Cal,  App,  557,  99  Pac.  992. 

§  36,  Locatloa  of  Lines— Wbat  Oonatttntea 
Tmo  Line. 
[a]  If  no  anthoriied  survey  marking  a  dis- 
puted boundary  can  be  established,  the  actual 
center  of  the  section  must  be  taken  as  the 
true  half  section  line.— ^Vaughan  v.  Knowlton, 
lie  Cal.   151,  44  Pac.  478. 
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BSTABLISHED  BT  CONTRACT— NECESBITT  FOB 
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ESTOPPEL  IN  OBKBSALi,  1  BT. 

ACQUIESCENCE,  i  GB. 
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§  46.  Admlaslbilitjr  of  Evldenca — Snrrera 
and  Fleld-notesl 
[a]  In  determining  the  boandsries  of  a  pat- 
ent for  public  land,  the  field-notes  of  a  re- 
survey  of  a  boundary  of  the  township,  cer- 
tified by  the  surveyor- general  as  a  copy  on 
file  in  bis  office,  which  are  identified  by  the- 
ofScial  plats  as  the  field-notes  on  which  the- 
patent  was  issued,  and  which  became  in  legal 
effect  a  part  of  the  patent,  i*ere  properly  ad- 
mitted in  evidence,  without  the  showing  of 
any  reason  for  making  the  resurvey. — Kim- 
ball v.  McKee,  149  Cal.  435,  86  Pac.  108B. 
§  60.    Trial— Finding!. 

[a]  Upon  a  review  of  the  evidence  and  find- 
ings as  they  appear  in  tbe  ease,  held,  that  the- 
so-called  See  bold  line  should  have  been  taken, 
for  the  purposes  of  this  case,  as  the  line 
establishing  the  boundary  between  the  land 
of  the  plaintiff  and  defendant;  and  that 
therefore  the  finding  that  the  plaintiff  is  not 
the  owner  of  any  of  the  premises  described 
in  the  complaint  ia  not  sustained  by  the  evi- 
dence and  ia  contrary  to  the  other  findings, 
McLean  t.  Baldwin,  150  Cal,  615,  89  Pac. 
429. 

[b]  Privats  land  bordering  on  the  ocean  ex- 
tends to  tbe  line  of  high-water  mark  at  ordi- 
nary or  neap  tides,  nnaSeeted  by  wind  or  wave; 
and  a  finding  as  to  tbe  width  of  the  land, 
measured  at  each  end  thereof  to  tbe  point 
of  extreme  reach  of  tbe  wash  of  the  waves, 
and  of  a  different  width  to  the  highest  point 
of  tide  level,  witbont  specifying  what  tida 
is  intended,  whether  tbe  high  spring  equinoc- 
tial tides,  or  the  spring  tidTee  occurring  twice 
la  every  month,  or  the  ordinary  neap  tides 
occurring  twice  in  every  twenty -four  hours , 
in  insufficient  to  establish  the  width  of  the 
land. — Bichelberger  v.  Mills  Land  etc.  Co.,  » 
C^al.  App.  628,  100  Pac,  117. 

§  63.    Established     by     Oontract — Necessltr 
for  Existence  of  Diapnta  oi  Doubt. 

[a]  An  agreement  fixing  a  boundary  line- 
between  adjoining  owners  is  not  valid  for 
any  other  purpose  than  that  of  settling  an 
uncertainty  in  regard  to  the  common  bound- 
ary; and  if  they  agree  on  a  division  line 
knowing  that  it  ia  not  the  tme  line,  and 
with  the  purpose  of  transferring  from  one  t> 
the  other  a  body  of  land  which  they  know 
his  true  tine  does  not  embrace,  without  nsing 
any  words  of  conveyance,  no  title  passes;  and 
such  agreement  cannot  be  enforced. — Lewis 
V.  Ogram,  149  Cal.  505,  117  Am.  St.  Kep. 
151,  87  Pac,  60,  10  L.  E.  A.,  N.  S.,  610. 

[b]  Tbe  rate  that  where  coterminous  pro- 
prietoni  of  land  in  good  faith  agree  npon, 
fix  and  establish  a  boundary  line  between 
their  respective  tracts  of  land,  in  which  they 
acquiesce,  and  under  which  they  occupy,  for 
a  period  equal  to  that  fixed  by  the  statute  of 
limitations,  the  line  as  thn*  eitabliahed   i» 
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liindiu;  npos  tbem,  is  subject  to  the  limita- 
tion ttifLt  the  agreemeat  most  be  for  th« 
purpose  of  lettliog  some  oncertaintj'  or  die- 
tinte  as  to  the  real  boundary. — Mann  r.  Mbdii, 
JS2  Cal.  23,  91  Pae.  694. 

[e]  Where  coterminons  land  owDera,  know- 
ing that  a  portion  of  the  land  of  each  i*as 
sfparaied  from  the  main  bod7  of  the  tract  to 
which  it  belonged  bj  a  countj  Toad,  orally 
■gned  to  exchange  the  pareele  bo  separated, 
sod  built  fences  and  went  into  poaseseioD 
of  the  pieces  as  if  the  exchanges  had  been 
effected  b;  proper  conveyances,  saeh  agree- 
nent  bad  no  effect  as  an  agreement  for  the 
location  of  a  disputed  boondarj  tine,  and  did 
not  operate  to  efFect  the  exchange. — Mann 
r.  Mann,  152  Cal.  23,  Bl  Pac.  994. 

{  S6.    CoDclnslTeneM  and  Effect. 

[a]  When  adjoining  owners  of  city  lota,  be- 
ing uncertain  of  the  true  position  of  the 
bonndary  line  between  them,  agree  opon  its 
trne  location,  mark  it  upon  the  ground,  build 
ap  to  it,  and  occoijy  on  each  side  of  it  far 
more  than  thirty  years,  onder  soch  circnm- 
stanecB  that  substantial  loss  would  be  caused 
by  a  change  of  its  position,  such  line  be- 
comes, in  law,  the  true  line  called  for  by  the 
Ttspeetive  descriptions  of  the  lots,  regardless 
of  the  accuracy  of  the  agreed  location,  as  it 
may  appear  by  subsequent  measurements. — 
Yoong  T.  Blakeman,  153  CaL  477,  95  Pac 
888. 

§  67.    Estoppel  In  OeneraL 

[a]  The  agreement  not  being  effective  to 
transfer  title  eaonot  create  an  estoppel  by 
covenant;  and  being  without  consideration, 
it  could  not  iu  any  event  operate  to  create 
sn  estoppel,— Lewis  v.  Ogram,  149  Cal.  505, 
117  Am.  St.  Bep.  151,  87  Pac.  60,  10  L.  E.  A., 
N.  8.,  610. 

[b]  Where  the  grantor  of  the  option  to  par- 
chase  held  by  bis  building  up  to  the  agreed 
boundary  the  purchaser  under  the  option  took 
title  up  to  that  line,  as  attaching  to  bis  deed, 
withoot  reference  to  Its  description;  and  a 
mere  agreement  by  the  holder  of  the  option 
to  seU  a  smaller  strip  on  the  other  side  of  the 
lot  to  an  adverse  possessor  thereof,  against 
whom  the  grantor  of  the  option  laid  no  claim, 
the  price  of  whieh  wss  merely  fixed  as  the 
estimated  cost  of  a  suit  to  quiet  the  title  of 
the  adverse  possessor,  did  not  prove  an 
equitable  estoppel  of  the  purchaser,  aa 
grantee,  to  take  title  to  the  agreed  lines,  be 
Dot  having  been  put  by  the  grantor  or  his 
beirs  to  any  election  as  to  that  matter. 
(Bestty,  C.  J.,  dissenting.)— Young  v.  Blake- 
man, 153  Cal.  477,  95  Pac.  838. 

[c]  Where  the  adjoiuing  lots  were  occupied 
by  buildings  for  the  statutory  period,  the 
grutee  of  the  lot  containing  the  excess  is 
presomed  to  take  up  to  the  agreed  line,  and 
the  grantor  is  estopped  from  withholding 
from  the  grantee  possession  np  to  the  agreed 
line;  and  a  subsequent  conveyaaee  from  his 
heirs  to  the  appellant  for  the  excess  carried 
BO  title,  unless  the  purchaser  is  estopped 
from  daimiug  the  contrary. — Young  v, 
Blakeman,  153  CaL  477,  95  Pac  886. 


§  B9.    AeqnlMcence. 

[a]  The  object  of  the  rule  confirming  oe> 
cupation  according  to  an  agreed  line,  for  a 
period  up  to  or  beyond  the  statute  of  limi- 
tations, u  to  secure  repose  against  strife, 
and  make  titles  permanent;  and  the  rule  not 
only  binds  the  parties,  but  also  their  suc- 
cessors by  subsequent  deeds. — Young  v.  Blake- 
man, 153  Cal.  477,  95  Pae.  888. 

§  66.    OoncluBlTenets  of  Offldal  Survey. 

[a]  Where  adjoining  homestead  claimants, 
with  knowledge  that  the  common  section 
line  between  tbem  bad  been  flagged  by  the 
government  surveyor,  thereafter  agreed,  but 
without  using  any  words  of  conveyance, 
upon  a  division  line  by  fence,  so  far  away 
from  the  fiagged  line  as  to  include  twenty 
acres  belonging  to  one  claimant  in  the  land 
of  the  other,  and  a  final  survey  made  one 
year  thereafter  established  the  true  line  as 
coincident  with  the  flagged  line,  to  the  knowl- 
edge of  bath  the  elaimants,  the  agreement 
cannot  be  enforced;  and  where  the  claimant 
having  the  largest  body  of  land  by  the  fence 
entered  his  homcHtead  claim  for  onlj^  one 
hundred  and  sixty  acres,  the  other  claimant 
was  not  estopped  by  the  agreed  lice  from 
entering  the  twenty  acres  as  part  of  his 
claim. — Lewis  v.  Ogram,  149  Cal.  505,  117 
Am.  at.  Bep.  151,  87  Pac.  60,  10  L.  B.  A., 
N.  S.,  610» 

BREACH  OF  MARSIAGE  PROMISE. 

InelDd*  motiul  ■gTaemaata  to  many:  natort, 
raqolsitai,  uid  validity  at  SDch  tcieementi;  what 
eenstitatas  bisaeli  of  sndi  k(raamant,  and  rsmtdlas 
llursfai. 

§  IVs.    BequlslteB  and  Validity  of  Promlso — 
Oontlngent  on  Mother's  I>eatb. 
[a]  The    special    ground    of    nonsuit    stated 
by  the  trial  judge  that  the  contract  to  marry 

flaintifl  after  her  mother's  death  and  not  be- 
ore — the  mother  still  living — proved  is  void 
as  against  public  policy,  and  as  being  in  re- 
straint of  marriage,  is  reserved  and  loft 
open  OS  being  res  Integra  in  this  state. 
(McLaughlin,  J.,  concurring  specially  with 
trial  judge.)— Bailey  v.  Brown,  4  Cal.  App. 
515,  88  Pac.  518. 


[a]  Tboogh  the  wrong  in  an  action  for 
breach  of  promise  of  marriage  arises  pri- 
marily throngh  the  breaking  of  the  contract, 
yet,  as  respects  the  injury  and  the  measure 
of  damages  therefor,  the  action  is  differen- 
tiated from  an  action  of  tort,  more  in  the 
degree  and  extent  of  the  injury,  than  from 
any  actual  or  iotrinsic  distinction.— Lanigan 
T.  Neely,  4  Cal.  App.  760,  89  Pac.  441.  _. 

S  tVs-  Aggravation  of  Damages — Seduction 
of  FlalntUT. 
[a]  In  an  action  for  a  breach  of  promise 
of  marriage,  the  plaintiff  may  plead  seduc- 
tion brought  aboot  by  reason  of  the  promise, 
and  the  reliance  of  plaintiff  upon  the  good 
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faith  of  the  defecdaot  tn  making  tbe  prom- 
Ue,  in  aggmratioD  of  the  damages  for  breach 
of  the  promiae,  and  to  be  proved  aa  bearing 
upon  the  qneation  of  exemplary  damages. — 
Lanigan  t.  Neely,  4  CaL  App.  TOO,  88  Pu- 

BBEAOH  OF  THE  PEACE. 

t  latmbaaoi    of  pnbUs  paaoa   or 

L  not  con- 

dlHiBet  offOBWi  natni*  uid  •!• 

at  criBilnal  tMpoaalblllty  Omrttot  tot  inaiida 

Itfuut;   pHTtnUon  at   inch   acts   bj   leqoliiiig 

rltf   t«   fcM|i   tb*   ptaet;    uid    proHcatlOB   and 

leli  acta  ■■  poblic  aSanw*. 

§  X.    Natnn  and  ElMnenta  of  Oflenab 

[a]  A  elanae  in  th«  aeeusatioo  which 
charges  that  aaid  diet  orb  era  of  the  peace 
did  "then  and  theia  aae  vulgar  and  profane 
language,  which  was  hoard  by  all  paasers-br 
on  said  BtreetB,"  withoat  alleging  that  it  was 
"used  in  tbe  preaeDce  of  women  or  children 
in  a  loud  and  boisterouB  manner,"  ia  inaoffi- 
cient,  and  most  be  eliminattd  from  the 
charge. — Larae  v.  Daviea,  8  Cal.  App.  7S0,  97 
i^.  903. 

[b]  Under  the  Penal  Code  (section  7,  sabdf- 
vieion  4),  the  word  "malicioualy"  importa 
"an  intent  to  do  a  wrongful  act";  and  nnder 
aaetion  415  of  the  same  code,  making  every- 
one who  "malicioualy  and  willfully  diaturba 
the  peace,"  etc.,  guilty  of  a  miEdemeanor, 
an  aeeusBtion  alleging  that  certain  persona 
"did  willfully  and  unlawfully  diatnrb  the 
peace  ...  by  fighting"  sufficiently  meets  tb« 
reqairement  of  the  atatnte. — Lanta  t.  Daviea, 
8  CaL  App.  730,  97  Pae.  903. 

BRIBERY. 

ladad*  efferlDc  pTomlsIni,  flvlnc  sooaptlnc,  or 
aaiedns  ta  secfiit  money,  propsrty.  or  other  coo- 
ddarktlon  to  Infloauoe  ottdal  aotlon  by  a  pnbUo 
ofimi,  Jadlclal,  laglsUtlva.  or  sucntlT*;  natnre  anil 
toMBt  ol  dlBiliuI  raiponalbUltr  tbantu,  and 
(Toands  of  dal«n**;  and  pisHcntton  and  pnnUbiaent 
of  SDdi  aeti  as  pabUo  offensu. 

§  3.  Nature  and  Elemsnta  of  OSenso — 
Soliciting  or  BecelTlng  Brlbo. 
[a]  Where  the  bribe  was  accepted  by  the 
legislator  as  chairman  of  a  committee  ap- 
pointed to  investigate  the  affairs  of  build- 
ing and  loan  association!,  with  power  to 
aubpoena  witnesses,  in  order  to  protect  cer- 
tain aasociationa  from  Investigation,  it  ia  not 
fieceseary  to  show  that  any  investigation 
of  such  aasociatlon  was  pending.  It  was 
BufBcient  that  the  committee  was  engaged 
in  a  general  investigation  of  aimilar  associa- 
tions, and  that  the  investigation  of  auch 
other  associations  waa  matter  upon  which 
defendant  might  be  required  to  act  in  hia 
official  capacity. — People  v.  Bunkers,  2  Cal. 
App.  197,  S4  Pae.  364,  370. 


§  12. 

tlva  Brtberr. 
[a]  Held,   upon   the   anthority  of  Applica- 
tion of  Bonkera,  1  Cal.  App.  fil,  81  Pao.  748, 


and  People  t.  Bnnkera,  2  Cal.  App.  197,  M 
Pae.  364,  370,  that  tbe  indictment  in  thia 
eaae  sofflclently  ehaigei  the  bribery  of  the 
defendant  aa  a  state  aenator  and  member 
of  a  Senate  committee,  under  a  promise  and 
agreement  that  his  official  action,  vote  and 
opinion  as  atate  aenator  should  be  in&neneed 
thereby  to  prevent  an  investigation  by  aaid 
committee  of  certain  building  and  loan  aa- 
soeiatioDB. — People  t,  Emmona,  7  Cal.  App. 
685,  95  Pae.  1032. 

§  14.    EWdencfl— AdmlsslbiUlT. 

[a]  CoDvereationa  witb  the  accomplice,  who 
was  connected  with  tbe  bribing  of  the  d«- 
fendant  and  other  legialatora,  were  properly 
admitted  in  evidence;  and  such  evidence  and 
that  of  other  witnesses  waa  admiseible  tn 
trace  from  its  aource  to  its  destination  the 
money  uBed  as  a  bribe,  and  to  show  that  the 
witnesaes  giving  such  evidence  were  not  ae- 
eomplices. — People  v.  Bunkers,  2  CaL  App. 
187,  84  Fac.  364,  370. 


§16. 

[a]  Where  the  defendant  was  charged  eon- 
juQctively  witb  asking  and  receiving  a  bribe, 
and  the  jury  found  him  guilty  as  charged 
Id  tbe  indictment,  an  instruction  that  either 
aaking  or  receiving  the  bribe  wonid  jaatify 
a  verdict  of  guilty  ia  not  erroneous,  nor  could 
it  have  harmed  the  defendant. — People  v. 
Bunkers,  2  CaL  App.  197,  84  Pae.  364,  370. 


Indnds  the  eonitiactlaD,  ouinliiuQea,  nfubtlan. 
and  nsa  ol  brldfai  lor  the  paauca  nl  Uw  public, 
whethar  areetad  under  frincblssi  arantad  tberetor 
or  dlrwttly  hj  tbe  fovammaM.  and  wIioUibi  pusafl* 
b«  ntajaet  t«  paTment  of  tolls  or  free;  srgtoliatloa, 
frsncbtaas,  and  powus  ot  brldfe  companlaii  and 
rlflita,  dotlaa,  uid  UabUlUu  of  nch  oonpanias  or 
el  mnnidpUlUes  la  laipeet  to  tb*  manacament  and 
operation  of  tbalr  bridcaa. 

§  1.    Establlalunaat  by  Pablle. 

[a]  Section  2712  of  the  Potitieal  Code  au- 
thorizes a  portion  of  the  expense  of  the  con- 
struction, maintenance,  or  repair  of  a  bridge 
to  be  paid  for  out  of  the  general  road  fund 
of  the  county,  when  it  appears  that  the  road 
district  would  be  unreasonably  burdened  by 
tbe  expense  thereof,  or,  by  vote  of  two-thirds 
of  the  anpervisors,  they  may,  in  their  discre- 
tion, pay  a  portion  of  it  out  of  tbe  general 
fnnd  as  well  as  out  of  tbe  general  road  fund. 
This  method  is  exclusive. — Davidson  t.  Klem. 
mer,  ISO  Cal.  454,  SB  Pae.  325. 


BROKERS. 

Inelnda  the  lafnlatlan  and  conduct  of  tha  boslBen 
of  nagoUatlnf  oontcieta  and  barsslns  on  babalf  of 
othan,  wlthont  poataHlan  or  control  by  tlM  brokar, 
as  sncb,  of  any  proparty  InTalvad;  and  ilchta. 
powara,  dDtla*,  and  UabUltlaa  of  racb  broken  and 
tbalr  piludpaU  or  oraploirars,  as  batwaan  Uumsalvat 
and  as  t«  otfaars,  arlsliif  froB  tba  T^atlan  batwaaa 

pladias,  ato. 
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L  BBGULATION    AND    CONDUCT    OP 
BtJaiNESS,  SI  1-4. 
H.  EMPLOYMENT,     AUTHOBITT     AND 

DUTIES,  sg  5-14. 
HL  COMPENSATION  AND  LIEN,  H   15- 


§  1.    BnAen  Defined  and  Cluslflad. 

[s]  Upon  a  coDBtructioQ  of  the  eonUaet 
aned  on,  whereby  the  parties  agreed  to  en- 
gaga  in  a  "general  real  eitate,  rental,  collec- 
tion and  iniuranee  buaineBS,"  and  to  divide 
the  profits  resnlting;  ttiertfiam,  lield,  that  the 
contrxet  did  not  eontemplate  anyttiing  more 
than  the  usnal  brokerage  baBinesB  condocted 
hy  real  estate  and  insurance  agents,  and  did 
Dot  entitle  plaintiCFs  to  a  Bhare  of  the  proCta 
resulting  from  the  purehsse  and  sale  of  land 
by  the  defendant  on  its  own  account. — Hip- 
well  T.  Pioneer  Investment  &  Trust  Co.,  150 
Cnl.  723,  89  Fac.  lOSQ, 


COKTKACr  or  KMPLOZMBKT  —  AUTHOEITT 
OONFEBEED  BY  CONTRAOT  TO  SELL 
UiVD,    i  T. 

BETOGATION  OP  AUTHORITY.  |  «, 

LLABIUTT  TO  PRINCIPAL,   i  II, 

BATIFICATIOK  OF  BBOKEH'S  ACT.   i  1«. 


fendant  as  agent  for  the  sale  of  real  prop- 
erty, to  secure  a  eontrset  for  sale  from  the 
owners,  under  specified  terms  as  to  price, 
to  be  applied  on  the  price  if  the  eontract 
was  secured,  and  to  be  retnrned  if  it  was  not 
seenred,  it  became  the  daty  of  the  defend- 
ant to  seeure  and  deliver  a  eootrsct  of  sale, 
by  the  tenns  of  wbieh  the  plain  ti  If,  npon 
fnU  payment,  would  be  entitled  to  a  deed 
conveying  an  nneneombered  title. — Steele  v. 
Qnaranty  Bealty  Co.,  8  CaL  App.  95,  96  Pae. 
105. 

[b]  In  eonstming  a  contract  to  determine 
the  anthority  conferred  npon  an  agent  to  exe- 
cute »  contract  of  sale,  its  language,  meas- 
nrad  according  to  the  established  rules  of 
interpretation,  mast  fairly  import  and  clearly 
reveal  the  intention  of  the  owner  specifically 
te  empower  the  agent  to  enter  into  a  contract 
of  safe  of  the  property  in  the  ordinary  ac- 
ceptation of  that  term. — Bacon  v.  Davis,  9 
Cd.  App.  83,  98  Pac.  71. 

[c]  The  ordinary  written  authority  from 
the  owner  of  land  to  a  real  estate  agent  to 
sell  the  same  merely  imparts  authority  to  find 
a  parehaser  ready  and  willing  to  contract 
with  the  owner  for  the  sale  thereof,  and  car- 
ries no  nnthority  to  bind  the  owner  by  a  eon- 
tnet  of  sale,  if  no  such  aatbority  is  expressly 
conferred. — Bacon  t,  Davis,  9  Cu.  App.  8S,  9S 
Tm.  71. 


S  9.    BVTOcatlni  of  Authorltr. 

[s]  When  the  offers  were  procured  frum  a 
former  client  of  plaintiff's  firm,  wbose  offers 
were  finally  rejected,  and  cheeks  tendered 
by  him  were  returned  to  hint,  he  had  the 
right  to  discontinue  employment  of  plaintiff's 
firm,  and  to  negotiate  thereafter  on  his  own 
behalf,  where  no  irrevocable  agency  had 
been  given;  and  they  could  not  thereafter 
make  another  offer  from  him  without  his 
consent.— Arnold  v.  Woollacott,  4  Cal.  App. 
500,  8S  Pac.  SOi. 

S  11.    LlaUUtT  to  Prlneipid. 

[a]  The  statement  by  defendant  that 
the  purchaser  under  the  assigned  eontrset 
had  forfeited  a  deposit,  one-half  of  which 
wSB  returned  as  part  profit  on  resale,  the 
acceptance  of  tbe  same  without  knowledge  of 
the  encumbrances  upon  the  title  did  not 
create  an  estoppel,  and  the  money  received 
upon  rejection  of  the  assignment  after  dis- 
covery was  merely  to  "be  applied  as  part  pay- 
ment of  the  money  deposited  by  her  with  de- 
fendant, and  recovery  may  be  had  of  the 
residue. — Steele  v.  Quaranty  Bealty  Co.,  8 
Cal.  App.  05,  96  Pae.  105. 

[b]  It  appearing  that  the  only  contract 
procured  by  defendant  from  the  owners  of 
the  property  was  the  aasignment  of  a  eon- 
tract  by  the  owners  with  a  third  party,  by 
the  terms  of  which  tbe  premtseg  were  to  be 
conveyed  subject  to  such  limitations  and 
reservations  as  to  inbstantially  encumber  the 
title,  the  plaintiff  is  entitled  to  rejeet  the 
same,  and  to  reeover  back  the  sum  left  npon 
deposit. — Steele  v.  Guaranty  Bealty  Co.,  8  , 
Cal.  App.  95,  96  Pac.   105. 

[c]  The  court  did  not  err  in  excluding  oral 
testimony  relative  to  previous  negotiations 
between  the  plaintiff  and  the  defendant  prior 
to  tbe  written  contract  between  them,  which 
were  inconsiBtent  with  its  terms  and  legal 
effect. — Steele  v.  Onaranty  Bealty  Co.,  6  Cat. 
App.  05,  96  Pae.  105. 

§  11.    BaUflcatlon  of  Bioker's  Act 
[a}  Although   an  agent  signing 


„      „        his  own 

:  for  the  sale  of  real  estate 
was  not  authorized  in  writing  by  the  owner 
of  tbe  equitable  title  to  sign  it,  yet  where 
such  owner  was  consulted  and  ststed  that 
such  SKent  was  authorized  to  sell  the  lot, 
Bueb  stateraeDt  was  a  ratification  of  the 
agency  by  such  equitable  owner  of  such  a 
character  as  to  estop  him  from  denying  it. — 
Gregg  V.  Carey,  4  Cat,  App.  354,  88  Pac.  282. 

m.    OOMFBNSATION  AHS  UEN. 
BIGHT     TO      COMPENSATION— OONSTBtlCmoiI 

OP  CONTKACT,  1  10, 
BMPLOTUENT    OP    BROKER — NE0ES3ITY    FOR 

AOTHOETTY  IN  WKITINQ,  |  IS. 
BATIFICATION  OP  BBOKEB'B  ACTS,  I  20. 
NEW  PROMISE  ON  WITHDRAWAL,  laiW. 
PERFOBUANCE  OF  SBBTI0E8  BY  BBOKEB,  {  9S. 

TIUE  OF  PEBFOBUANCE,  I  3«. 

—  BBINQINO  PABTIEa  TOOETHER.  1  IB. 
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ABILtTT   JUID    WILLtHONESS   OP    PARTY 

FBOOUBED  TO  PERFOBU  CONTRACT.  |  2B. 

FAn.OB£  TO  COMPLETE  CONTEACT  OE  TRANS- 
ACTIOK  NEGOTIATED— DEFAULT  OB  BE- 
FUSAL  OP  PRINCIPAL.  1  82. 

AOTIKO  FOB  ADVEK3B  PARTIES,  |  3*. 

ACTIONS      FOB     COMPENSATION  —  FLEADmO, 


[a]   In 


§  16.     Elglit   to 
of  OonUract. 

.  ap  sctioD  by  a  broker  to  recover 
1  the  sale  of  real  estate  under 
a  contract  making  the  broker  the  exeluBive 
agent  of  the  owner  for  tan  daja,  and  "there- 
after nntil  withdrawn"  by  the  owner  "in 
writing,"  and  providing  foi  payment  of  the 
agreed  oomaiiBBionB  to  the  broker  npon  a  Bale, 
effected  while  the  contract  remains  in  force, 
by  whomaoever  it  ii  made,  where  it  appeared 
that  the  contract  waB  never  withdrawn,  and 
tba  sale  was  made  by  the  owner,  and  plaintiff 
recovered  judgment,  if  do  question  IB  made 
an  to  the  sufficiency  of  the  evidence  and  if 
there  are  no  tenable  errors  in  law,  the  ver- 
dict and  judgment  and  order  denying  a  new 
trial  are  aupported.  and  must  be  affirmed. — 
Clnrk  T.  Dalziel,  3  Cal.  App.  12X,  81  Pnc. 
420. 

§  19.  Employmeat  of  Bioker—Neceaslty  for 
Anthorlty  In  Writing. 
[a]  The  authority  of  the  real  estate  broker 
to  act  for  the  owner  may  be  contained  in  a 
wriUen  letter  addresBed  to  the  broker  ex- 
pressly or  impliedly  acknowledging  his  au- 
thority to  ecll  or  exchange  his  property; 
and  a  letter  from  the  owner  of  land  in 
UinncBota  to  tbo  real,  estate  broker  in  this 
state,  inviting  a  proposition  for  exchange 
thereof  for  property  In  this  state,  which  vas 
authorized    as    the    result    of    correspondence 


for  u 


t  agree 


the  exchange  was  effected,  the  real  estate 
broker  is  entitled  to  recover  the  reasonable 
value  of  bis  services. — Kennedy  v.  Merickel, 
S  Cal.  App.  378,  97  Pac  81. 

[b}  Where  the  writings  set  forth  in  the  com- 
plaint satisfy  the  statute  of  frands,  in  show- 
ing a  sufficient  acknowledgment  of  the  em- 
ployment of  the  plaintiff  as  a  broker  to  find  a 
purchaser  for  the  defendants,  they  show 
snffieirnt  rceognition  of  bis  agency  under 
subdivision  6  of  section  1624  of  the  Civil 
Code  to  support  an  action  for  the  recovery 
of  his  commiBBioiiB. — Myera  v.  Eolton,  8  Cal. 
App.  114,  98  Pac.  197. 
§  20.    BatUcatlon  of  Brokei'a  Acts. 

[a]  The  acceptance  by  the  vendor  of  the 
offer  actually  made  to  the  broker,  and  the 
consnmmated  sale  upon  snch  terms,  was  a 
rat  id  cation  of  the  broker's  act,  and  made  the 
vendor  liable  to  the  broker  for  his  commis- 
Biona.~Levy  v.  Wolf,  2  CaL  App.  491,  84  Pac. 
313. 

[b]  In  an  action  by  the  assignees  of  a 
mortgagor  to  recover  brokers'  commiBsion 
upon  a  sale  of  real  estate  against  the  mort- 
gagee, which,   in   consideration  of  %  deed  to 


the  mortgagee,  had  authorized  the  mortgagor 
to  sell  the  property  for  any  amount  In  excess 
of  the  amount  due  to  the  mortgagee,  and  to 
have  the  benefit  of  such  excess,  where  it  ap- 
peared that  the  mortgagor  bad  previously 
employed  the  plaintiffs  as  brokers  to  sell  the 
property,  and  his  assignment  of  the  contract 
with  the  mortgagee  to  them  was  ratified  and 
assented  to  by  the  mortgagee,  the  mort- 
gagee cannot  defend  on  the  ground  that  the 
contract  with  the  mortgagor  created  an 
agency  and  was  not  assignable. — Chatfield  v. 
Continental  Building  etc.  Assn.,  S  CaL  App. 
665,  02  Pac.   1040. 

§  21Vg.    New  PnmilM  on  WitbdrawaL 
[a]  If   the   bnokers    performed   services    in 

good  faith,  or  expended  money  to  obtain  a 
purchaser  while  the  contract  was  in  force, 
and  the  defendant,  in  view  thereof,  went  to 
them  before  the  time  limited  had  expired, 
and  promiEed  to  pay  for  those  services,  and 
for  being  permitted  to  withdraw  the  contract, 
and  upon  such  promise  the  contract  with  with- 
drawn, there  is  no  reason  in  law  or  in  morals 
which  would  preclude  a  recovery. — Breen  v. 
Boy,  8  Cal.  App.  47S,  07  Pac.  170. 

§  23.  Performance  of  Sorvlc«g  bj  Broker- 
fa]  The  president  of  a  corporation  who  is 
nutiiorited  in  general  terms  to  sell  its  treasury 
stock  at  par  has  authority,  in  view  of  a  gen- 
eral custom  of  business  established  through- 
out California,  that  corporate  officers  au- 
thorized generally  to  sell  corporate  stock, 
place  and  list  the  stock  with  brokers,  to  em- 
ploy brokers  to  Bell  the  stock  at  par,  and 
when  such  brokers  found  a  customer  who 
took  the  stock  at  par,  they  are  entitled  to 
recover  their  reasonnble  eommissions  from  the 
corporation. — Ilenderson  v.  Western  Ga«  En- 
gine Co.,  8  Cal.  App.  247,  86  Pac.  787. 

§  24.    Time  of  Perfonnance. 

[a]  The  rule  that  time  is  not  of  the  es- 
sence of  a  contract  unless  it  is  expressly  ao 
declared  therein  has  no  application  to  a  con- 
tract under  which  a  broker  is  given  a  certain 
time  within  which  to  make  a  sale.  The 
broker  must  perform  the  duty  assumed  by 
bim  within  the  time  limited  by  the  contract, 
otherwise  he  has  no  right  to  compenRation. — 
Hicks  V.  Post,  154  Cat.  22,  96  Pac.  S7S. 

[b]  Where  the  sale  was  made  after  the 
time  limited  therefor,  the  attempted  nego- 
tiation of  a  sale  tbereafter  under  an  arrange- 
ment with  the  purchaser  for  a  commission 
from  him  was  in  effect  a  renuDciation  of  his 
agency  for  the  original  vendor  to  secure  the 
sale  of  the  property. — Bauer's  Law  4  Collec- 
tion Co,  V.  Bradbury,  3  Cal.  App.  236,  84 
Pac.  1007. 

§  25.    • Bringing  Parties  Together. 

[a]  A  real  estate  broker  who,  within  the 
time  allowed  by  his  contract  of  employment, 
procured  an  oral  offer  from  a  responsible 
purchaser,  of  which  and  of  the  purchaser's 
name  he  informed  the  vendor,  who  accepted 
the  offer,  and  snbseqnectly  sold  the  real  es- 
tate to  snch  purchaser,  on  the  terms  so  pro- 
cured,  is   entitled   to    recover   bis   stipulated 
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I  OB  the  smonnt  of  the  purchase, 
though  it  be  less  than  the  originsl  sum  pro- 
Tided  for,  and  though  the  Bale  nag  actually 
effect  ed  bj  the  vendor,  throngh  another 
broker,  after  the  eipiratioo  of  such  emploT-- 
ment. — Levy  v.  Wolf,  2  Cal,  App.  4B1,  Si 
Fac  313. 

§  28.    AbUlty  and  wmingness  of  PKty 

Froci;r«d  to  Fsifoiin  Oontxact. 

[a]  A  broker's  commiEsion  upon  the  noaa- 
tbarized  contract  of  sale  made  by  tbe  presi- 
dent of  tbe  corporation  is  not  chaTgeabls 
against  the  corporation  nor  is  it  allowabls 
under  the  ternu  of  the  contract  made  bj  tbe 
president  by  reason  of  the  mere  finding  of 
parcbasera  readj,  able  and  willing  to  pur- 
chase, where  there  was  no  agreement  to  pur- 
chase Knd  no  sale  was  negotiated. — North- 
wfslern  Packing  Co.  t.  Whitney,  6  Cal.  App. 
lOo,  89  Pac  981. 

[b]  When,  during  the  limit  of  the  anthority 
to  sell,  the  broker  found  an  unobjeetioaabJe 
pnrcbaser  able  and  willing  to  pay  the  price 
a^ced,  and  who  offered  to  do  so  on  any 
UTma  required  by  the  ownet,  who,  witbont 
objecting  to  the  offer  made,  arbitrarily  re- 
fused to  sell  at  all,  the  broker  has  the  right 

Bsird   V,  Loeeeber,   9   Cal.   App.   65,   98   Pas. 


$  32.  Failure  to  Complete  Contract  or  Tran- 
aactfoa  Negotiated— Defanlt  or  Eefusal 
of  PrlndpaL 
[a]  A  broker,  properly  authorized  in  writing 
to  sell  a  piece  of  land  for  a  commission,  be- 
comes entitled  thereto  when  he  has  found 
and  brought  to  his  principal  a  party  who  is 
ready,  able  and  willing  to  buy,  and  who 
orally  offers  In  good  faith  to  bny  at  the  terms 
staled  in  the  written  authorization  to  sell. 
A  formal  tender  of  the  price  by  the  intended 
purchaser  was  unnecessary  until  the  princi- 
pal had  evinced  some  disposition  to  accept 
it. — Carlin  t.  Lifur,  2  Cat  App.  590,  84  Pac. 
292. 

§  31.     Acting  for  Adrersa  Parties. 

[a]  A  broker  employed  to  sell  land  for  a 
specified  commission,  who  receives  a  commis- 
sion from  the  purchaser,  without  disclosing 
that  fact  to  his  principal,  commits  a  fraud 
upon  the  principal,  which  deprives  him  of 
the  right  to  compensation  from  tbe  principal 
for  his  services. — Bauer's  Iaw  ft  Collection 
Co.  V.  Bradbury,  3  Cal.  App.  E5«,  81  Pac. 
1007. 

§  <0.  AcUons  for  Compmiutlon^-Fleadliig. 
[a]  In  an  action  by  an  assignee  of  tbe 
broker,  brought  upon  the  common  count  in 
assumpsit  for  services  rendered  by  the  as- 
ligcoT  to  the  defendant,  and  issue  joined 
tliereupon,  the  defendant  was  not  required 
lo  anticipate  plaintiff's  proof,  but  may  show, 
witbout  the  necessity  of  pleading  as  a  de- 
fense, that  the  broker  who  relied  in  evi- 
dence upon  tbe  agreed  commission  had  re- 
ceived an  nndiselosed  commission  from  the 


Surchaser. — Baner's  Law  A  Collection  Co.  r, 
radbury,  3  Cal.  App.  256,  84  Pac.  1007. 

[b]  Tbe  complaint  to  recover  the  broker's 
commissions  troin  tbe  defendant,  which  suffi- 
ciently alleges  defendant's  employment  of 
tbe  broker  to  sell  tbe  land  described,  and  the 
broker's  performance  thereof  by  finding  a 
purchaser  to  whom  a  sale  of  the  laud  was 
effected  through  tbe  broker's  efforts,  is  not 
demurrable  on  tbe  ground  that  it  does  not 
allege  ownership  of  the  land  purchased  in 
the  defendant. — Sanchez  v.  Yorba,  8  Cal. 
App.  490,  97  Pac.  205. 

[e]  Where  both  complaints  counted  npoo  a 
cause  of  action  to  recover  a  broker's  com- 
mission upon  the  sale  of  real  estate,  and  the 
same  facts  and  promise  are  eonntcd  upon  in 
tbe  amended  and  original  complaint  to  pro- 
tect the  plaintiff  in  the  matter  of  bis  com- 
mission, the  fact  that  in  tbe  first  complaint 
the  amount  prayed  for  was  <3,500,  the  differ- 
ence  between  tbe  amount  of  an  option  held 
by  plaintiff  and  the  sum  for  which  defend- 
and  purchased  tbe  property,  and  that  in  the 
amended  complaint  the  commission  sued  for 
was  based  upon  a  percentage,  did  not  show 
the  statement  of  a  new  cause  of  action. — 
Myers  v.  Holton,  B  Cal.  App.  114,  98  Pac. 
197. 

[d]  Where  the  contract  of  employment 
pleaded  provides  neither  a  sum  certain  by 
way  of  commission  nor  a  method  by  which 
a  sum  certain  can  be  arrived  at  by  computa- 
tion, it  shows  only  an  implied  contract  to 
recover  what  the  services  were  reasonably 
worth,  but  where  there  was  no  evidence  as 
to  sueb  reasonable  value,  a  finding  of  tbe 
same  cannot  be  supported  by  an  admission 
in  the  answer  that  defendant  understood  that 
plaintiff  was  getting  the  ordinary  commis- 
sions not  exceeding  ten  per  cent,  nor  by  an 
allegation  in  the  amended  complaint  made 
merely  to  conform  to  the  proofs,  to  which 
no  new  answer  was  filed. — Myers  t.  Holton, 
9  Cal.  App.  114,  98  Pac  197. 

§  42.    Amount'  BMOveiable. 

[a]  Where  the  authority  to  act  is  written, 
and  there  is  no  express  written  contract 
as  to  compensation,  the  agreement  is  implied 
to  pay  what  the  services  are  reasonably 
worth,  npon  a  quantum  meruit. — Kennedy  v. 
Ueriekel,  8  Cal.  App.  378,  97  Pac.  81. 

[b]  The  reasonable  value  of  the  plaintiff's 
services  is  to  be  determined  in  tbe  market 
in  which  the  contract  of  exchange  was  to  be 
effected,  in  this  state,  and  periormed  on  the 
part  of  the  plaintiff  as  a  real  estate  broker 
authorized  to  act  as  such  by  the  defendant. 
Kennedy  v.  Merickel,  8  Cal.  App.  378,  97  Pac. 
81. 

[c]  A  finding  in  the  language  of  the  answer 
as  to  what  the  defendant  understood  that 
plaintiff  was  getting  is  sufHcient  to  support 
the  judgment  by  an  inference  of  fact  that  the 
agreement  was  an  express  contract  for  a  per- 
centage on  the  amount  of  ten  per  cent  recov- 
ered by  the  judgment.— Myers  v.  Holton,  9 
Cal.  App.  114,  98  Pac  197. 
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f  43.    Triri. 

[s]  In  M  acEioD  to  recoTer  brokers*  eom- 
n^fiioni  againit  the  owner*  of  land  tat  pro- 
earing  a  leiiee,  wtaere  the  evidence  ihowa 
witboat  conflict  that  the  owners  proposed  to 
pay  an  agreed  eommission  if  a  tenant  wu 
lecured  at  a  specified  rental,  which  was  not 
complied  with,  and  that  he  might  procnre  an 
offer,  and  the  onl^  offers  procured  were  de- 
livered in  good  faith,  and  that  ended  farther 
effort  on  the  part  of  plaintiff  and  bis  as- 
eignee,  the  fact  that  Eubieqnentlj  the  offer- 
ing party  a&d  the  owners  agreed  npon  terms 
between   themselvea    would   not   entitle    the 

Elalntiff  to  recoTer  commissions;  and  find- 
igi  in  hia  favor  were  against  the  evidence, 
And  a  motion  for  a  nonsuit  should  have  been 


[b]  Held,  that  the  findings  in  this  ease  tbat 
no  services  were  rendered  by  plaintiffs  to  the 
corporation  defendant,  and  that  no  indebt- 
edness against  the  eorpoTHtion  arose  bj  rea- 
son of  the  transaction,  were  against  the  evi- 
dence; and  that  the  record  shows  without 
contradiction  tbat  the  services  were  rendered 
under  a  valid  agreement;  and,  it  being  stipu- 
lated that  the  commission  claimed  hy  plain- 
tilTs  was  a  reaionable  one,  that  the  indebted- 
ness was  clearly  established  for  the  amount 
claimed  in  the  complaint. — Henderson  v. 
Western  Gas  Engine  Co.,  8  C&l.  App.  £47,  90 
Pae.  787. 

BUROLART. 

melnde  trsaldnc  and  enterinc  lulUlnf  s  er  other 
do  BO  with  lotent  t« 
«  tbaroln;  nateie  and  elemeuu  ot  the 
erlmos  or  bniflary.  hoos*-br«ikln(,  etc.,  ud  of 
dafiotB  thertof;  natni*  and  esUnt  o(  eilmlnsl  lo- 
sponilbllltr  tharofer,  and  fionnds  or  doroneo;   end 


L  OFFENSES      AND     BBSPONSIBILITT 
THEBEFOB,  S!  1-12. 
n.  PHOSECOTION    AND    PUNISHMENT, 
fl  13-40. 


§10. 

[a]  If  defendant  entered  the  bnilding  be- 
tween  eanset  of  one  day  and  sunrise  of  an- 
other day,  with  Intent  to  commit  larceny,  he 
was  guilty  of  burglary  in  the  first  degree. — 
People  T.  Perry,  144  Cal.  748,  78  Pao.  384. 

n.   pBOSEOunoH  and  FUNISHMENT. 

ASMISSIBILITT     OP     EVIDENCE — POBSEflaiOS 

or  BimOLAR-3  TOOLS,  I  82. 
WEIGHT    AND    8UFFIC1EN0T    OF    ETIDKSOB, 

INTENT,  I  B7. 

——  POSSESSION  OP  STOLEN  PROPERTT.  t  SO. 

EFFECT    OP    POSSESSION    ACCOItPUaBD 

BT  OTHER  ETIDENOE,  |  40, 

TRIAL— INSTROCTIOSS,  |  *», 
EBVtSW.  I  4t. 


I  32.  AdnlnlUUtr  < 
sloB  «f  Bni^ai*!  Totda, 
[a]  It  was  not  error  to  sostain  an  objection 
to  a  question  aslced  by  defendant  as  to 
whether  or  not  a  witness  examined  the  de- 
fendant's room,  and  whether  or  not  the  wit- 
ness saw  any  burglar's  tools  or  implements, 
files  or  keys  around  the  room.  The  fact  that 
such  tools  were  not  foond,  if  true,  would  not 
be  competent  to  prove  the  defendant  inno- 
cent.- People  t.  Lowrie,  4  CaL  App.  137,  87 
Pae.  S53. 

I  84.  Weight  and  Soffldencr  of  Erldeoce, 
[a]  Held,  that  the  testimony  for  the  prose- 
cution clearly  proves  th&t  the  defendant  was 
guilty  of  burglary  in  the  first  degree,  and 
sustained  a  verdict  of  conviction  of  that  of- 
fense.— People  V.  Fernandez,  3  CaL  App.  639, 
86  Pae.  899. 

S  37.    Intemt. 

[a]  Where  it  appeared  that  defendant  en- 
tered a  dwelling-house,  and  there  had  an  op- 
portunity to  steal  a  trunk  belonging  to  an 
inmate  thereof,  and  had  it  in  Ma  posseseion 
a  few  hours  later,  under  circumstances  indi- 
cating the  theft  thereof  by  him,  there  nas 
sufficient  evidence  to  justify  the  jury  in  in- 
ferring thst  the  houEe  was  entered  by  defend- 
ant with  felonious  iutent, — People  v.  King,  4 
Cal.  App.  213,  S7  Pae.  400. 

§  39.    • PoBseflslon  of  Stolen  Property. 

[a]  It    was   proper   to    admit   in     evidence 

stolen  property  found  in  defendant's  room 
within  au  hour  or  two  after  the  burglary. — 
People  V.  Barker,  144  Cal.  70S,  78  Pae.  266. 

[b]  The  accused  is  bound  to  explain  Ida 
possession  of  stolen  property,  in  order  to 
remove  the  effect  of  the  possession,  as  a  eir- 
enmstance,  to  be  considered  in  connection 
with  other  auspieioue  facta  tending  to  show 
guilt,  which  may  be  disclosed  by  the  evi- 
dence.—People  T,  King,  8  CoL  App.  329,  96 
Pae.  Bia. 

§  40.    Effect  of  FoBsession  Acconvuiled 

by  Otbei  Evidence. 

[a]  Where  the  defendant  was  charged  with 
burglary  with  intent  to  commit  larceny,  the 
possession  by  the  defendant  of  property  stolen 
from  the  building  entered,  unexplained,  is  a 
potent  circumstance  tending  to  show  guilt, 
and  where  there  was  evidence  tending  to 
show  that  the  works  of  two  watches  found 
ir  a  suit  case  in  defendant's  room  were  part 
of  the  property  stolen  by  the  party  who 
committed  the  burglary,  and  the  defendant 
made  no  attempt  to  explain  the  cir'umstauces, 
testimony  as  to  the  finding  of  such  works 
was  admissible. — People  T.  Lowiie,  4  Cal. 
App.  137,  87  Pae.  253. 


§  43.    Trial— 

[a]  Inatraction  that  if  defendant  entered 
the  building  in  the  night-time,  vix.,  between 
sunset  of  one  day  and  sunrise  of  another  day, 
with  intent  to  commit  larceny,  the  jury 
should  find  Um  guilty  of  burglary  in   the 
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[b]  It  wu  not  error  to  inatraet  ttie  jury 
tut,  if  th«  evidenca  warranted  it,  thej  might 
fiad  tlie  defendant  ^ilty  of  bnTglarj-  in  the 
ISnt  degree,  where  there  wu  Bu£Beient  evi- 
dence to  BUEtain  an  implied  finding  by  the 
jarr  that  the  entry  bj  defendant  wbb  in  the 
night-time.  As  to  when  the  entrj  was  made 
and  the  property  stolen  was  a  qaestion  of 
fact  for  the  jury,  and  might  be  arrived  at 
from  at]  the  facts  and  eireumstances. — People 
T.  Lowrie,  4  Cal.  App,  137,  87  Pac.  253. 

[e]  InstructiooB  as  to  the  recent  poEiesaion 
of  stolen  property,  under  a  charge  of  burglary, 
requested  by  the  defendant,  which  are  sub- 
•lantially  embodied  in  the  charge,  need  not 
be  repeated.  The  eoart  properly  instructed 
1he  jury  "that  the  mere  poaseaslon  of  stolen 
property,  nneiplained  by  a  defendant,  how- 
ever soon  after  the  taking,  is  not  of  itself, 
and  standing  aJone,  sufficient  to  justify  a  con- 
viction," bat  that  "it  is  a  circumstance 
which,  if  not  satiafaetorily  explained,  tends 
to  show  hia  guilt,  and,  when  taken  in  con- 
nection with  other  incriminating  evidence 
in  the  case,  if  such  there  be,  may  be  suffi- 
cient to  satisfy  the  jury  beyond  a  reaaonabU 
doubt  of  the  guilt  of  the  defendant  of  the 
crime  of  burglary  as  alleged  in  the  informa- 
lion." — People  t.  King,  8  CaL  App.  329,  96 
Pac  916. 

[d]  An  inatmction  to  the  jury  upon  a  prose- 
eution  for  burglary  to  the  effect  that  their 
verdict  should  be  for  conviction  of  the  de- 
fendant for  burglary  in  the  first  degree,  if 
they  find  bej'ond  a  reasonable  doubt  that  the 
offense  charged  was  committed  "in  the  night- 
time, during  the  period  between  sunset  and 
ennrise,"  involves  no  matter  of  fact  as  to  the 
"D)ght-time,"  the  legislaturs  having  deftned 
that  term  in  section  463  of  the  Peoal  Code 
in  accordance  with  the  instruction  given,  as 
matter  of  law. — People  v.  Higgins,  8  CaL 
App.  267,  93  Pac.  683. 

S  46.     Bevlem 

[a]  "Where  there  was  ev'dence  tending  to 
show  defendant's  guilt,  sufficient  to  pat  that 
<|ue9tion  fairly  within  the  province  of  the 
iory,  their  verdict  will  not  be  disturbed 
for  insufficiency  of  evidence  to  suoport  it. 
People  T.  Barker,  144  Cal.  705,  78  Pac.  266. 

CAUFOBMU. 
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APPOINTME\T  TO  PILL  VACANOT,  |  38, 

COUFZNSATIOS,  I  31. 


},  S8.  6601 

§  23.    Controller. 

[a]  The  vacancy  in  the  second  term  of  the 
deceased  controller  arose  by  reason  of  his 
failure  to  qualify  therefor  and  hia  inability 
to  do  BO  after  liia  death.  It  had  its  existence 
from  the  beginning  of  the  second  term  and 
might  be  filled  on  the  day  of  such  beginning 
by  appointment  of  the  governor. — People  t. 
Nye,  9  Cal.  App.  14S,  98  Pac.  241. 

[b]  Under  the  constitution,  the  term  of  the 
controller  begins  on  the  first  Monday  after 
the  first  day  of  January  following  his  elec- 
tion.—People  T,  Nye,  fl  Cal.  App.  US,  08 
Pac.  24t 

[e]  In  determining  the  meaning  of  the  eon- 
atitution  as  to  the  beginning  of  the  con- 
troller's term,  the  language  of  each  section 
applicable  thereto  must  be  considered  to- 
gether, and  effect  given  to  each. — People 
V.  Nye,  9  CaL  App.  148,  98  Pac  241. 

[d]  When  a  vacancy  in  the  office  of  con- 
ttoller  occurred  after  his  electioa  for  a  second 
term  by  death  before  qusltfication,  an  ap- 
pointment for  the  "balance  of  the  unex- 
pired term,"  ander  section  1001  of  the 
Political  Code,  would  end  on  the  day  before 
the  beginning  of  the  second  terra  for  which 
he  was  elected.— People  v.  Nye,  9  Cal.  App. 
148,  98  Pac.  241. 

[e]  Though  the  office  of  state  controller  is 
fixed  by  the  const  it  at  ion,  no  mode  of  filling 
a  vacancy  therein  is  provided  for  in  the  con- 
stitution; and  the  legislature  has  constitu- 
tional power  to  specify  what  shall  constitute 
a  vacancy  tberetn,  and  to  provide  bow  it 
shall  be  filled.  The  provisions  of  section 
996  and  1001  of  the  Political  Code  regulating 
those  matters  are  constitutional  and  valid 
enactments.— People  t.  Nye,  S  Cal.  App.  143, 
9S  Pac.  241. 

[f]  Although  the  term  of  the  controller  is 
made  the  same  as  that  of  the  governor,  yet 
the  general  rule  of  exclusion  of  the  first 
day  "from  and  after"  a  day  fixed,  whatever 
effect  it  may  have  upon  the  governor's  term, 
in  view  of  other  special  language  applicable 
to  him,  besides  that  of  section  2  of  article 
V,  that  "he  shall  hold  his  office  four  years 
from  and  after  the  first  Monday  in  January 
next  after  his  election,"  the  exclusion  of  the 
first  Monday  cannot  applj"  to  the  controller, 
since  an  inclusive  intention  clearly  appears 
in  section  20  of  article  XX,  making  his  term 
"commence  on  the  first  Monday,"  etc.,  and 
therefore  the  words  "from  and  after"  must  be 
construed  aa  meaning  "on  and  after,"  as  ap- 
plied to  the  controller's  term.— People  v.  Nye, 
9  Cal.  App.  148,  98  Pac.  241. 

§  28.    Appointment  to  FlU  Vacancy. 

[a]  In  the  provbion  of  section  8  of  article 
V  of  the  constitution  that  "when  any  office 
shall  from  any  cause  become  vacant  and  no 
mode  is  provided  by  the  constitution  and 
law  for  mling  such  vacancy,  the  governor 
shall  have  power  to  fill  such  vacancy,"  etc. — 
the  words  "constitution  and  law"  obviously 
mean  the  cooatitution  or  law. — People  v.  Nye, 
9  Cal.  App.  148,  98  Pac  241. 
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S  31.    Oompcnsatlaii. 
[b]  The   lesisUture,   if   it   devolvea   oa   the 

ooDtraller  of  state  duties  Dot  pertainiog  to  hia 
office  aa  controlJer,  may  paj  him  a  salary 
therefor  id  addition  to  his  salai?  m  cod- 
troUer.—MeloDe  v.  State,  51  Cal.  G49. 

[b]  Salaries  may  be  changed  at  anj  time 
hy  a  constitutional  amendment,  though  not 
by  the  legislatare. — Eingsbur;  t.  Nje,  9  Cal. 
App.  574,  99  Pad.  985. 


§  40.  Acinlsltloii,  OwhotsMii  and  Control 
Over  Ftop«rtT. 
[a]  The  state  has  general  power  te  provide 
for  the  public  welfare,  and  to  make  expendi- 
tures therefor,  the  limits  of  which  are  not 
capable  of  exact  definition. — Board  of  Di- 
rectors T.  Nye,  8  Cal.  App.  527,  97  Pae.  208. 

§  61.    Liability  of  8tat«  tor  Acts  of  Olllcers. 

[a]  Neither  the  terms  of  the  act  of  April 
1,  1872  (Stats.  1871,  p.  911),  entitled  "An  act 
to  open  and  establish  a  public  street  in  the 
city  and  county  of  San  Francisco  to  be 
called  Montgomery  avenue,  and  to  take 
private  lands  therefor,"  nor  any  of  the  bonds 
purporting  to  have  been  issued  thereunder, 
assuming  their  validity,  created  any  con- 
tractual liability  on  the  part  of  the  state 
of  Califonua  to  the  holders  of  such  bonds. — 
Union  Trust  Co.  v.  State  of  California,  154 
Cal.  716,  99  Pac.  183. 

[b]  Bj*  the  express  terms  of  the  act  of  April 
1,  1872,  the  legislature  never  contemplated 
that  payment  of  tbe  bonds  was  to  be  made  in 
any  manner  other  than  by  assessments  on  the 
property  benefited.  Section  24  of  the  act 
expressly  exempted  the  city  from  liability. 
That  BO  similar  provision  specifically  exempt, 
ing  the  state  was  inserted  merely  indicates 
that  tbe  creation  of  liability  on  the  part  of 
tbe  state  was  not  within  the  scope  of  the 
Jegislative  consideration. — Union  Tmst  Co. 
V.  State  of  California,  154  Cal.  716,  99  Pae. 
183. 

[c]  The  state  of  California,  by  its  legisla- 
tive act  authorizing  the  issue  of  such  bonds 
and  providing  that  funds  should  be  raised 
in  a  certain  manner  for  their  payment,  didi 
not  enter  into  a  contract  with  the  holders 
of  the  bonds  that  tbe  method  prescribed  for 
raising  such  funds  would  be  followed,  and 
it  is  not  liable  for  the  damages  occasioned 
to  the  holders  by  tbe  failure  of  the  proper 
officers,  for  any  caose,  to  levy  and  collect 
tbe  necessary  assessments, — ITnion  Trust  Co. 
V.  State  of  California,  154  Cal.  716,  99  Pac. 
183. 

{d]  No  liability  for  the  failure  of  the 
proper  officers  to  levy  and  collect  the  assess- 
ments  necessary  to  discharge  the  bonds  can 
be  imposed  npon  the  state  if  those  officers, 
while  agents  of  the  state,  were  merely  agents 
charged  with  governmental  functions.  There 
is  no  liability  if  the  state,  in  authorizing 
the  doing  of  the  things  contemplated  by  this 
statute,  was  noting  in  its  eoveieign  capacity. 


by  tbo  I 

of  the  act  itself. — Union  Tmst  Co.  v.  State 
of  California,  154  Cal.  716,  99  Pac.  183. 

[e]  The  opening  of  streets  and  the  con- 
demnation of  the  necessary  lands,  together 
with  provision  for  payment  of  the  costs  and 
expenses,  are  among  the  most  familiar  gov- 
ernmental powers,  and  officers  charged  with 
duties  in  connection  with  saeb  undertakings 
are  exercising,  on  behalf  of  the  state,  gov- 
ernmental functions. — Union  Trust  Co.  v. 
State  of  California,  154  CaL  716,  99  Pac. 
183. 

nX  INDEBTEDITESS  AND  SEUUK1T1£S. 
§  68.    Interest  «i  Indebtedness. 

[a]  The  state  is  not  liable  to  pay  interest 
on  its  matured  indebtedness  unless  its  eon- 
sent  to  do  eo  has  been  manifested  tj  an  act 
of  the  legislature,  or  some  lawful  contract 
of  its  execntive  officers. — Davis  v.  State,  1£1 
CaL  210,  63  Pac.  555. 
§  74.    State  Bonda. 

[a]  Conceding  that  the  board  of  public 
works  and  tlie  other  officers  mentioned  in  the 
act  became  the  agents  of  the  state,  it  does 
not  follow  that  the  state  authorized  them 
to  bind  it  to  pay  the  cost  of  tbe  work  or 
made  tbe  state  liable  for  their  failure  to 
raise,  in  the  manner  provided  by  the  statute, 
the  funds  necessary  for  the  payment  of  tho 
bonds: — Union  Tmst  Co.  v.  State  of  Cali- 
fornia, 154  Cal.  716,  99  Pac  183. 


§  77. 


-  Interest  on  Conpons. 


upon  matured  coupons  of  tbe  Indian  War 
Bonds  issued  under  the  act  of  1S51. — Davis 
T.  State,  121  Cal.  210,  53  Pac.  555. 

CANCELLATION  OF  INSTRU- 
MENTS. 
Indnd*  actions  to  compel  annulmsnt  or  atrofa- 
tlos  of  oonvtTUUMi  anil  contnct*  or  othar  Initni- 
msnti  in  wriUng,  and  tlu  rancallatlan  or  larTuiitU 
of    inch    ImtTominU ;     utnr*    mud    icDpa     at    the 
rsmedj  In  geatrsl;   wlut   InstnuDstits  iut  tie    sa 
umnllad,  stc.i  trounds  of  such  setfons  and  dafeniaa 
ttaaroto;    Jurisdiction   to    deeree    such    euiecllMlan, 
nurnidBr,  etc,  and  procavdlnss  tlurstar;  Inddratal 
or   altcniatiT*   isBaf;    nlniUtoineDt   of   Initmmenta 
cuioded,  etc.;  Jadgmsnts  or  dseiHS  lad  oparatlon 
and  effect  Uursat;  revlav  al  procaadlUEi;  and  casts 
la  tctloni  lot  inch  laidEilon,  canoallatlon.  Me. 
I.  EIGHT  TO  CANCELLATION,  H  1-22. 
n.  PEOCEEDINGS    AND   BEUEP,    H    23- 
38. 

I.    XIOHT  TO  OANOELLATION, 


13. 

-  BIHQLE   UISKEPECBSENTATION,  I  2i. 

-  mSREPEKBENTATION  AFFECTING  TALtJB 
OF  BTOOK,  I  2b. 

-  MISREPRESENTATIOH  AFFECTIKa  VALUB 
OF  PROPERTY,  |  2c. 

-  INTOXICATIOH  OF  PLAIKTIPP,  |  2d. 
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■^—  ABSKNOE  OP  INDEPENDENT  ADTIOE,  I  3*. 

INTENT  IMMATERIAL,  i  St 

INJURY  ESSENTIAL,  |  Sr- 

ABSENCE  OP  DILIGENCE,  i  2h. 

UEAN8    OF    KNOWLEDGE.  |  31. 

UNSOUNDNESS  OF  MIND.  |  8. 

FAILURE  OF  COSBIDERATIOK,  J  8W- 

UISREPHBSENTATION  AS  TO  TITLE.  1  4. 

FAOT8  PECULIAELY  WITHIN  DEFEND- 
ANT'S KNOWLEDGE,  I  «M. 

. SPECULATION  NOT  FEBUITTED,  1  Sa. 

LACHES  EXCUSED,  |  Gb. 

DAUAQE  lUMATERIAL,  |  Ss. 

1N3TRCUENT3  WHICH  MAT  BE  OANOELED,  |  T. 
ADEQUATE  REMEDY  AT  LAW,  |  B. 
CONDITIONS    PRECEDENT— PLACING    DEFEND- 
ANT IN  STATUO  gUO.  (  15. 

RETURN  OP  CONSIDERATION  OB  BENE- 
FITS RECEIVED,  I  18. 

PERSONS  ENTITLED  TO  OASCELLATIOK— 
PERSONS  IN  PARI  DELICTO.  )  31. 

AQAINST  WHOM  OANCELX^TION  MAY  BE  HAD, 
133. 

§  L    Onnnds. 

[a]  The  mere  cirenmstance  that  the  grantor 
tad  previoutlj  eiecnted  ft  poivei  of  attomej' 
to  bij  grantee,  Dniler  which  sha  does  not  ap- 
peal to  have  acted,  does  co't  neceBaarilj  make 
the  deed  to  her  construe tivelj  fiaudDlent. 
Even  a  gift  by  a  principal  to  his  agent  may 
be  valid,  if  the  abeolute  good  faith,  knowl- 
edge and  intent  of  both  partiea  are  clearly 
establisbed. — Hemenway  v.  Abbott,  8  CaL 
App.  450,  87  Pac.  190. 

g  2.    Mistake,  Frand  and  Undue  Znflnence. 

{a]  Under  sectiona  1565  to  1568  of  the  Civil 
Code,  a  contract  cannot  be  reBcinded  when  it 
appears  that  consent  would  have  been  given 
and  the  contract  entered  into  notwitbBtanding 
the  dDrosa,  menace,  fraud,  undue  inflaence, 
or  miatake  relied  upon.  A  misrepreaentatiou 
at  the  basis  of  resciesion  must  be  material; 
but  it  can  be  material  only  wlien  it  is  of 
neh  a  character  that  if  it  had  not  been 
made  the  eoDtract  wonld  not  have  been  en- 
tered into. — Greenawalt  t.  Bogers,  161  Col. 
630,  91  Pae.  526. 

[b]  In  determining  the  question  of  an  abnse 
by  the  husband  of  the  confidence  reposed  in 
him  by  the  wife,  the  marriage  relation  and 
the  want  of  consideration  for  the  deed  by 
the  wife  to  the  husband  are  facts  to  be  con- 
tidered,  in  connection  with  other  facts  indica- 
tive of  sneh  aboae,  and  those  facts  have  more 
or  less  weight  in  determining  that  qaestion. 
Tordi  T.  Yordi,  C  Cal.  App.  20,  91  Pac.  348. 

[c]  Where  shortly  before  the  husbaod's 
destb  the  wife  was  induced  by  fear,  in  the 
absenee  of  independent  advice,  to  reconvey 
the  property  to  him  for  a  nominal  considera- 
tion of  tlO,  which  was  not  paid,  and  to  ac- 
knowledge the  deed  before  a  notary  employed 
by  the  husband,  reposing  confidence  in  him 
tbat  he  would  reconvey  it  to  her,  instead 
•f  whieh  he  conveyed  it  secretly  to  the  chil- 
dren to  whom  he  had  transferred  all  other 
property,  the  facta  show  undue  influence  on 
the  part  of  the  husband  in  obtaining  the  deed, 
>Bd  the  wife  is  entitled  to  a  reconveyanee 


from  the  children  after  the  basland's  death, 
upon  the  discovery  of  such  secret  conveyance. 
Yordi  T.  Yordi,  6  Cal.  App.  20,  91  Pac.  348. 

$  2^  ~—  81ii|^6  Mlsieprweatatlao. 
[a]  A  single  material  misrepresentation 
knowingly  made,  with  intent  to  influence 
another  into  entering  into  a  contract,  will 
if  believed  and  relied  upon  by  the  other, 
afford  as  complete  ground  for  rescission,  as  if 
it  had  been  accompanied  by  a  multitude  of 
other  false  representations. — Davis  v.  Butler, 
154  CaL  623,  98  Pac.  1047. 

S  Zb.    • ICisrepresantatlon  AAecttng  Valns 

of  Stock. 

[a]  In  an  action  to  rescind  the  sale  to  plain- 
tiff by  defendant  of  two  hundred  and  fifty 
ahaies  of  stock  in  a  corporation  for  misrepre- 
sentations as  to  the  amount  of  its  indebted- 
ness, the  amount  of  monthly  ealca,  and  the 
rate  of  net  profit  on  sales,  when  it  appears 
that  the  misrepresentation  of  the  amount  of 
the  indebtedness  is  material  to  the  value  of 
the  stock  sold  at  par  to  the  extent  of  nearly 
three  dollars  per  ahare,  the  rescitsioD  is  prin- 
cipally justified  on  that  ground. — Davis  v. 
Butler,  154  Cal.  623,  98  Pac.  1047. 

[b]  Where  it  appears  that  plaintiff  before 
purchasing  the  stock,  looked  over  the  books 
of  the  corporation,  and  was  then  informed  by 
defendant  that  neither  be  nor  the  corporation 
kept  any  books  showing  the  amount  of  its 
indebtedness,  the  plaintiff  was  justified  in 
relying  upon  the  defendant's  statement  as  to 
such  indebtedness. — Davis  v.  Butler,  1^4  Cal. 
623,  98  Pae.  1017. 

[e]  It  is  not  essential  to  the  right  of  the 
purchaser  to  rescind  the  contract  tor  the  sale 
and  purchase  of  the  stock,  that  he  should  be 
able  to  show  that  the  property  purchased 
was  worth  less  than  he  paid  for  it.  It  is 
enough  that  he  nas  induced  by  false  repre- 
sentations to  buy  property  which  would  if  the 
representations  had  been  true,  have  been 
worth  more  than  it  was  actually  worth. — 
Davis  V.  Bntler,  154  Cal,  623,  OS  Pac.  1047. 

-  MlsrepreBOntatloii  Affecting  Valtie 


§  2c. 
of 

[a]  One  who  buys  property  is  entitled  to  the 
full  value  of  the  property  regardless  of  the 
price.  If  property  is  bought  for  certain  qual- 
ities which  it  is  falsely  represented  to  have 
it  is  no  defense  that  the  property  without 
the  qualities  was  worth  the  price  or  more. 
The  question  is.  If  the  property  were  as  repre- 
sented, ironld  it  have  been  of  greater  value 
than  it  actually  wast  The  price  is  Immaterial 
except  as  evidence  on  the  question  of  value. 
SpreckeU  V.  Oorrill,  152  Cal.  3S3,  B2  Pac 
1011. 

[b]  In  an  action  to  rescind  an  exchange  of 
property  for  fraudulent  representations  in  re- 
gard to  real  and  personal  property  by  defend- 
ant inducing  the  exchange,  a  misrepresenta- 
tion as  to  the  character  and  value  of  his 
Oregon  land,  to  his  personal  knowledge,  whieh 
the  defendant  then  knew  to  be  faiee,  is  one 
upon  which  the  plaintifC  was  entitled  to  rely, 
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and  Iti  false  and  fravdnlent  character  jmtifiea 
a  rescisoion  of  the  exchange, — Grand  all  v. 
Parka,  1S2  Cal.  772,  93  Pac.  1018. 

[c]  A  statement  as  to  the  value  of  propertj 
it  not  alwajrs  made  as  a  mere  expreBsion  of 
opinion  upon  which  the  other  partj  is  en- 
titled to  rely;  but  it  may  be  a  positive  affirms, 
tion  of  a  fact,  intended  as  such  bj  the  partj 
making  it,  and  reaHonably  regarded  as  anch 
bj  the  partj  to  whom  it  is  made;  and,  when 
it  ia  such,  it  is  like  anj  other  representation 
of  fact,  and  may  be  a  fraudulent  misrepre- 
sentation warranting  a  rescission. — Crandatl 
V.  Parks,  152  Cal.  772,  93  Pac.  1018. 

§  2d.    Intozlcatloii  of  FlfllntUI. 

[a]  While  equitj  will  not  assist  a  man  to 
avoid  a  contract  which  he  has  entered  into 
when  drunk  merelj  because  when  in  his  sober 
senses  he  maj  wish  he  had  not  entered  into 
it,  stiU  it  will  not  countenance  fraudulent  im- 
position, and  gross  inequalitj  in  the  coueldera- 
tion  moving  to  and  that  moving  from  the 
drunken  party  Is  always  received  as  evidence 
of  imposition  jastifying  the  interference  of 
equity  to  set  the  contract  aside. — Swan  v. 
Talbot,  152  Cal.  148,  94  Pac,  238,  17  L.  B.  A., 
N.  S.,  lOCG. 

§  2e.    Abaenco  of  Independent  Advice. 

[a]  Persons  standing  in  a  conSdential  rela- 
tion toward  others  cannot  entitle  themselves 
to  hold  beneflts  which  those  others  may  have 
conferred  upon  them,  unless  they  can  show 
to  tbe  satisfaction  of  the  court  tbat  the  per- 
son by  whom  the  benedts  have  been  conferred 
had  competent  and  independent  advice  in  con- 
ferring them.— Yordi  t.  Yordi,  6  Cal.  App.  20, 
91  Pac.  348, 

[b]  Persons  standing  in  a  conlldential  rela- 
tion toward  others  cannot  entitle  themselves 
to  hold  benefits  which  others  may  have  con- 
ferred upon  them,  unleis  they  can  show  to 
tbe  satiEfaetion  of  the  eonrt  tbat  the  person 
by  wbom  the  benefits  have  been  conferred 
bad  independent  advice   in   conferring  tbem, 


grantor  is  not  surrounded  with  dominating 
influences  favoring  the  transfer. — Nobles  v, 
Button,  7  Cal.  App.  14,  S3  Pae.  289. 

[c]  The  cases  where  the  courts  have  at- 
tacbed  importance  to  the  fact  tbat  the  party 
alleged  to  have  been  overreached  received  no 
independent  advice,  are  eases  in  which  the 
recipient  of  such  party's  favor  had  lome  over- 
mastering influence,  actual  or  presumptive, 
over  the  latter  by  reason  of  their  natural  rela- 
tion, or  because  of  some  physical  or  mental 
infirmity  by  means  of  which  tbe  beneficiary 
wai  enabled  to  obtain  an  undue  advantage. 
Such  eases  plainly  turn  npon  the  exercise  of 
actual  undue  inflnenee,  and  not  upon  any  pre- 
sumption of  invalidity. — Hemenway  v.  Ab- 
bott, 8  Cal.  App.  450,  97  Pac.  190. 

[d]  It  is  not  essential  in  all  cases  of  con- 
fidential relations,  even  where  tbe  utmost  good 
faith  is  required  to  be  shown  to  prevent  un- 
due advantage  from  unlimited  confidence  or 
affection,  tbat  before  a  transaction  can  be 


ihown  to  ba  valid  and  binding,  tbe  eonfidiii|{ 
party  must  indispeniably  have  bad  independ- 
ent advice. — Hemenway  v.  Abbott,  8  CaL  App. 
450,  97  Pae,  190. 

[f]  Where  there  was  evidence  warranting 
the  court  in  concluding  tbat  both  parties  were 
in  a  situation  to  form  an  independent  judg- 
ment, and  that  tbe  grantor  was  capable  of 
disposing  of  bis  property  without  the  aid  of 
an  attorney  or  other  independent  advice,  and 
that  he  called  in  a  neighbor  to  witness  tbe 
deed,  and  stated  his  reason  for  executing  it, 
neither  the  absence  of  independent  advice, 
nor  the  mere  inadequacy  of  consideration  for 
tbe  deed,  or  the  fact  that  it  was  a  gift,  with- 
out other  inequitable  incidents,  could  warrant 
ita  cancellation,  on  the  mere  ground  tbat  the 

Kwer  of  attorney  created  a  confidential  re- 
tion,  necessarily  requiring  independent  ad- 
vice.—Hemenway  V.  Abbott,  8  Cal.  App.  450, 
97  Pac.  190. 

§  2f,    —  Intent  Inuoaterial, 

[a]  A  defranding  party  making  statements 
which  he  knows  to  be  untrue,  or  having  no 
grounds  for  believing  them  to  be  tme,  will 
not  be  protected  by  the  absence  of  intent  to 
deceive.  Having  deceived  the  buyer  and 
profited  by  it  be  cannot  defeat  liability  or 
retain  any  advantage  on  the  ground  tbat  he 
did  not  intend  to  deceive.  Intent  to  deceive 
in  such  cases  is  not  essential.  Tbe  essential 
intent  is  the  "intent  to  induce  another  party 
to  enter  into  the  contract"  and  is  here  suIR- 
ciently  alleged. — Spreckels  v.  Qorrill,  152  Cal. 
383,  92  Pac.  1011. 

§  2g.    InJtUT  EBMDtlaL 

[n]  Fraud  that  j)Toduces  no  injury  is  not 
ground  for  rescission  or  damages,  but  injury 
need  not  be  measurable  in  money  and 
need  be  onl^  slight.  The  fraud  is  essential, 
the  amount  of  damage  secondary.  An  allega- 
tion that  fraud  caused  a  specific  amount  of 
damages  is  not  required.  Allegation  of  ma- 
terial injury  is  sufficient  in  absence  of  special 
demurrer  for  uncertainty  of  amount. — Spreck- 
els T.  Qorrill,  152  Cal.  383,  92  Pac.  1011. 

[b]  The  increased  liability  of  plaintifF  to  his 
agents  for  commissions  constituted  damage  to 
plaintifF  by  reason  of  the  deception  and  fraud 
increasing  the  price  offered  by  plainlifE. — 
Winchester  v.  Becker,  8  Cal,  App.  362,  97  Pac. 
74. 

[c]  In  order  to  sustain  tbe  rescission  of  a 
contract  for  fraud,  some  actual  and  appre- 
ciable damage  to  the  plaintiff  must  appear. — 
Eicbelborger  v.  Mills  Land  etc  Co.,  9  CaL 
App.  628,  100  Pac.  117. 

§  2h.    Absence  of  DUlgence, 

[a]  The  liability  of  the  vendor  arises  from 
its  own  fraud  and  false  representatians,  and 
is  unaffected  by  the  question  of  diligence  or 
tbe  went  of  it  on  the  part  of  the  purebaaerv 
in  availing  themselves  of  the  opportunity 
afforded  of  determining  the  size  of  the  tract 
of  land,  or  tlieir  failure  to  give  heed  to  sucb 
warning  aa  the  exhibition  of  the  map  afforded 
of    defendants    dishonesty. — Eichelbergex    t. 
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UniB  Land  etc.  Co.,  9  Cal.  App.  823,  100  Fae. 

{b]  The  faet  that  a  map  attaehad  to  the 
eoDtraet  aa  an  exhibit  gave  an  incorrect  de- 
•cription  of  the  dimensione  of  partienlar  lots, 
bnt  gave  do  Htatement  ot  qnantitj  thereof, 
«aa  not  designed  to  put  plaintiff  npon  inquiry, 
when  the  general  dimenaioni  of  the  whole 
bnd  ahowD  thereon  bj  metes  and  bonnds  ae- 
corda  with  the  false  represeatatioiiB  made  to 
the  pare  base  re  by  the  owner. — Eiehelbeiger 
T.  Uills  Land  etc.  Co.,  9  Cal.  App.  628,  luO 
Pae.  117. 

S  2L    UouiB  of  Knowledge. 

[a]  The  mere  existence  of  opportanittes  for 
eiamination,  or  of  aoarces  of  information, 
OT  the  means  of  obtaining  knowledge  of  the 
falsity  of  the  representations  relied  npon  as 
tme  by  the  purchaser,  cannot  remove  the 
frand  in  law  arieing  therefrom,  where  the 
•Bly  question  is  as  to  the  pnrehaaer's  right 
to  rely  tbereupoD,  and  no  qnestion  of  laeues 
Is  involved. — Eicbelberger  v.  Milts  Land  etc. 
Co.,  9  CaL  App.  628,  100  Pae.  117. 

§  3. muomidneBa  of  Mind. 

[a]  The  same  rule  that  applies  to  a  dispos- 
ing mind  and  memory  in  the  execution  of  a 
will,  in  a  case  of  mere  mental  weakness,  ap- 
plies to  conveyances  and  other  agreements 
inter  vivos.  Mere  weakmindedoess,  whether 
Dataial  or  produced  by  old  age,  sickness,  or 
other  infirmity,  unaccompanied  by  any  other 
ineqaitable  incidents,  if  the  person  has  suffi- 
cient intelligence  to  naderstand  the  nature 
of  the  transaction,  and  is  left  to  his  own 
free  wiU,  is  not  ■aSdeiit  ground  to  defeat  a 
contract,  or  to  set  aside  an  executed  agree- 
ment or  conveyance. — Hemenway  t,  Abbott, 
8  Cal.  App.  450,  97  Pae.  100. 

§  y/f     Fallnre  of  OonaldeiatlDii. 

[a]  Ab  between  the  original  parties,  the 
grantor  in  a  deed  given  to  secure  the  pay- 
ment of  promiaEory  notes,  the  consideration 
of  which  has  failed,  may  maintain  an  action 
to  quiet  his  title  to  the  premiges  conveyed, 
and  for  the  cancellation  of  the  deed. — Muir 
T.  Hamilton,  lfi2  Cal.  634,  93  Pae.  6S7. 

S  t.    HlsrepreMiitatloii  as  to  TlUe. 

[a]  Statements  as  to  ownership  of  a  patent 
and  novelty  of  a  device  are  not  matters  of 
opinion  but  matters  of  fact. — Spreekele  v. 
Gorrill,  152  Cal.  8S3,  92  Pae.  1011. 

§  4Vt.    Facts  Femllarly  Wltblo  Defentl. 

ant'f  Knowledge. 

[a]  Party  to  contract  can  rely  npon  express 
ttatameut  of  a  fact  tbe  truth  of  which  is 
known  to  tbe  opposite  party  and  unknown 
to  him  as  the  basis  of  a  mntnal  agreement, 
and  he  is  not  required  to  investigate  and 
verify  the  truth  of  such  atatement. — Spreeic 
els  V.  Gorrill,  152  Cal.  3S3,  92  Pae.  1011. 

[b]  In  an  action  to  rescind  a  contract  for 
the  purchase  of  land  for  substantial  failure 
ot  con  si  deration,  and  far  fraudulent  repre- 
ientationi  of  the  vendor  as  to  the  dimensioni 


and  quantity  of  the  land  purchased,  on  which 
plaintiffs  relied^  believing  them  to  be  true. 
and  withont  which  they  would  not  have  made 
the  purchase,  tbe  mere  fact  that  before  the 
purchase  the  proposed  purchasers  were  shown 
the  land,  and  had  opportunity  to  make  exact 
measurements,  cannot  preclude  their  right 
to  rely  upon  the  vendor's  represeDtations  as 
to  its  dimensions,  made  for  tbe  purpose  and 
design  of  inducing  them  to  enter  into  the  con- 
tract, and  which  were  incorporated  in  tbe 
contract,  and  were  well  calculated  to  pre- 
vent plaintiffs  from  making  any  surveys  or 
inveetightion  as  to  the  true  dimensioua. — 
Eichelberger  v.  Mills  Land  etc.  Co.,  9  Cal. 
App.  628,  100  Pae.  117. 

[c]  As  a  general  rule,  in  tbe  absence  of 
facts  showing  the  contrary,  tbe  owner  of  land 
is  presumed  to  know  the  boundaries  and  area 
of  his  land,  and  a  purchaser  thereof  from 
him  is  warranted  in  relying  upon  the  owner's 
representations  as  to  the  area,  whether  as  to 
acreage  or  dimensions,  and  if  his  representa- 
tions concerning  the  same  are  false,  they  oper- 
ate as  a  frand  in  law  upon  the  purchaser. — 
Eichelberger  v.  Uills  Land  etc  Co.,  6  Cal. 
App.  628,  100  Pae.  117. 


§6a. 


-  SpecnlaUon  not  Pennltted. 


[a]  A  vendee  under  a  contract  for  tbe  pnr- 
eliaee  of  real  estate  is  barred  by  bis  laches 
from  obtaiaing  a  resciaeion  of  the  contract 
on  account  of  tbe  alleged  fraudulent  repre- 
sentations of  tbe  vendor,  where  it  appears 
that  the  property  was  purchased  for  specula- 
tive purposes,  and  the  vendee  held  it,  adver- 
tised it,  and  offered  it  for  sale  at  an  enhanced 
price  during  a  time  when  the  real  estate 
market  was  active,  and  that  only  after  tbe 
market  suffered  a  partial  collapse  and  be- 
eame  stagnant  did  be  make  any  complaint  or 
offer  to  rescind,  thougb  be  possessed  full 
knowledge  of  all  the  facts  months  before. — 
Komblum  v.  Arthurs,  154  Cal,  246,  97  Pae 
420. 


§  5b.    Laches  ExcDBod. 

[a]  The  delay  of  three  mouths  In  bringing 
the  present  suit  is  fully  excused  by  evidence 
that  a  former  suit  in  the  federal  court  was 
instituted  by  plaintiffs  aa  a  corporation  and 
a  resident  of  Great  Britain,  seeking  the  same 
relief,  which  was  dismissed  only  because  it 
appeared  that  one  of  the  defendants,  tbe 
former  owner  of  the  land,  supposed  to  be  a 
citizen  of  California,  was  In  fact  shown  to 
be  a  subject  of  the  kingdom  of  Italy.  If  any 
notice  of  rescission  before  the  preseot  suit 
was  required,  such  former  suit  operated  as 
sucb  notice.- — California  Farm  etc.  Co.  v. 
Schiappa-Pietra,  151  CaL  732,  91  Pae.  593. 

I  6c.    ^—  Damage  Unnuterlal. 

[a]  The  fraud  practiced  in  effecting  the  ex- 
change is  tbe  essential  thing;  and  while  it 
must  be  coupled  with  loss,  injury,  or  damag^ 
the  precise  amount  of  such  damage  is  or 
secondary  Importance. — Bhopbell  V.  Boyd,  9 
Cal.  App.  136,  98  Pae.  69. 
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S  7.    nutrnmenU  Wbidi  m^  ba  Ouic«led. 

[a]  The  plaintiff  as  a  second  puieliaaer  was 
not  required  to  litigate  under  parol  evideuee 
the  doubtful  qneation  whether  the  prior  con- 
tract  was  or  was  not  valid;  but  he  was  en- 
titled upon  the  diacovory  of  the  eziatenee  of 
the  prior  contract,  which  he  had  been  aeaured 
did  not  ezist,  to  sue  for  the  reBciasion  of  hia 
BubBeqaent  eontraet. — Norro*  t.  Hay,  149  Cal, 
695,  87  Pac.  380. 

[b]  An  action  under  aeetion  3412  of  tbe 
Civil  Code,  which  providea  that  "a  written 
inatrumeat,  in  respect  to  which  there  ia  rea- 
sonable apprehension,  that  if  left  ontatand- 
ing,  it  may  cause  aerioua  injury  to  a  person 
against  whom  it  is  void  or  voidable,  maj, 
upon  his  application,  be  ao  adjudged,  and 
ordered  to  be  deliverBd  up  or  to  be  canceled," 
ia  a  proper  remedj  to  cancel  a  vdid  tax  deed, 
where  it  ia  pecnliarlj  appropriate  to  the  facts 
as  pleaded  in  the  complaint. — Quptill  v.  Kel- 
Mej,  6  Cal.  App.  36,  91  Pac.  409. 

5  9.    Adeqnat«  BomMj  at  Law. 

[a]  An  action  praying  for  the  caDcellation 
and   rescission  of   a  bill  of   sale  of   personal 

Property,  which  had  been  taken  poaseasion  of 
y  the  defendant,  to  bs  restored  to  the  poaaes- 
BioD  of  the  property,  and  in  case  possession 
could  not  be  had,  for  compensation  for  the 
value  of  the  property  withheld,  brought  on 
the  ground  tbat  the  defendant  had  knowingly 
taken  advantage  of  the  plaintiff  while  the 
latter  waa  ao  Uitoxicated  as  to  be  incapable 
of  transacting  busiuesa,  and  under  such  cir- 
cumatances  had  secured  his  signature  to  the 
bill  of  sale  for  a  grossly  inadequate  cos- 
iidcration,  is  an  action  in  equity,  in  which  tbe 
defendant  is  not  entitled  to  a  jury  trial;  and 
the  mere  fact  tbat  the  plaintiff  has  a  remedy 
at  law  does  not  oust  the  court  of  its  equitable 
jurisdiction.— Swan  v,  Talbot,  152  Cal,  142, 
94  Pac.  238,  17  L.  B.  A.,  N.  B.,  lOSQ. 


part  performance  of  a  condition  of  the  con- 
tract aa  contemplated  is  not  aueh  a  change  in 
condition  as  to  preclude  restoration.  If  the 
defrauding  seller  can  be  placed  in  the  same 
position  at  the  time  of  the  attempted  rescis- 
sion which  he  would  have  occupied  If  the  sale 
had  not  occurred  and  he  had  kept  the  stock, 
equity  is  satisfied  and  the  defrauded  buyer 
flhonid  be  relieved. — Spreckela  v.  Gorrill,  152 
Cal.  383,  92  Pae.  1011. 

[b]  Where  the  plaintiff  failed  to  do  equity 
by  returning  or  offering  to  return  the  stock, 
which  waa  tbe  consideration  for  the  deed, 
it  would  be  inequitable  to  cancel  the  deed, 
even  if  it  waa  obtained  by  fraud  and  the  da- 
livery  thereof  was  procured  by  fraud,  and 
without  tbe  eonaent  of  tbe  grantora.  Tbe 
plaintiffs  cannot  be  restored  to  their  rights 
in  the  property  and  at  the  same  time  retain 
the  consideration  received  from  it;  and  tbe 
finding  of  frand  in  the  transaction  may  be 
regarded  as  immaterial  to  tbe  support  of  tbe 
judgment,   which  is  properly  based  on   tbe 


finding  of  no  offer  to  restore  tbe  considers ~ 
tion.  (Smith,  J.,  contra,  but  concurring  in 
judgment  on  ground  of  enforceable  agree- 
ment to  convey.) — Clint  v.  Eureka  Crude  Oil 
Co.,  3  Cal.  App.  463,  SS  Pac.  817. 


of  property  to  trustees  for  the  corporatio: 
in  which  a  fraudulent  conspiracy  and  mis- 
representations  of  the  owner  and  his  agent 
and  the  trustees  are  alleged,  and  in  which  it 
is  sought  to  cancel  the  stock  and  bonds  held 
by  such  agent,  and  to  cancel  notes  given  upon 
the  purchase,  and  which  neceaaarily  involves 
an  accounting  to  determine  the  amount   due 


to  make  restitution,  and  that  the  rights  of  alt 
the  parties  can  bo  fully  protected  by  the 
decree,  the  ease  appearing  is  an  exceptional 
one,  in  which  a  prior  offer  of  the  plaintiffs 
to  make  restitution  would  be  a  vain  thing 
and  is  not  required.  It  is  sufficient  that 
plaintiffs  offer  to  do  equity. — California  Farm 
etc.  Co.  V.  Bchiappa-Pietra,  151  Cal.  732,  81 
Pac  698. 

[b]  Uoder  tbe  code  it  is  only  necesaary  that 
the  rescinding  party  shall  "restore  to  tbe 
other  party  everything  of  value  which  he  has 
received  from  him  under  the  contract."  If 
such  restoration  is  possible,  rescission  will  be 
enforced  even  if  the  party  cannot  be  placed 
in  precisely  the  tame  place  be  previously 
occupied.  Whether  or  not  aneh  restoration 
has  been  made  is  determined  by  considering 
the  entire  contract  and  tbe  purposes  and  ob- 
jects of  the  parties  as  disclosed  by  the  con- 
tract.—Spreckels  V.  OorriU,  152  CaL  383,  92 
Pac  1011. 

[e]  The  general  rule  that,  in  order  to  snp- 
port  rescission,  of  a  contract  for  fraud,  the 
plaintiff  mast  restore  or  offer  to  restore  the 
consideration  received,  before  suit,  is  sub- 
ject to  exceptioDS.  The  plaintiff  is  not  re- 
quired to  restore  or  offer  to  restore  a  sum 
which  he  is,  in  any  event,  entitled  to  retain, 
or  where  the  thing  bas  no  value,  or  where 
it  appears  that  defendants  could  not  be  in- 
juriously affected  by  failure  to  make  reatitu- 
tion,  or  where  the  complications  are  such, 
without  the  plaintiff's  fault,  that  reatitution 
is  impracticable,  and  the  court,  upon  final 
decree,  may  fully  adjust  the  equities  between 
the  parties. — Richards  v.  Farmers'  etc  Bank, 
7  Cal.  App.  387,  94  Pae.  393. 


[a]  It  does  not  lie  in  the  month  of  the  ap- 
pellants to  complain  of  the  want  of  prompt- 
ness of  plaintiff  in  discovering  tbe  fraud  and 
proceeding  to  rescind,  owing  to  their  con- 
cealment in  violation  of  their  duty  to  him 
and  bis  interests,  which  prevented  him  from 
knowing  tbe  actual  conditions  at  the  time  of 
the  transaction.  Equity  rewards  the  diligent; 
but  this  role  has  no  application  to  tbe  diligeat 
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S  22.    Against  Wliom  OancsUatloii  star  be 
had. 

[a]  Wheie  land  incluiled  in  the  aettlement 
deed  longht  to  be  eancelad  was  distiibntad 
under  the  will  to  one  defendant  only,  tbeie 
ean  ba  no  recovery  on  account  o(  mcb  land 
ag&inst  tbe  other  defendant  and  be  is  en- 
titled to  a  nonsnit  as  to  such  land. — Del 
Campo  T.  Camarillo,  154  CaL  647.  9S  Pae. 
1049. 

U.    FBOCEEDmOS  AND  BBLIEF. 

EQDTTT  JURISDICTION,  |  li. 

PAETJE8,  g  27. 

PLEADING — COUFLAIMT,  |  S8. 

DEUUBBEB,  |  81. 

MOTION  FOB  JDDOUENT,  i  SIH. 

PBESnUFTIONS,  I  aio. 
EnDENCE— ADHISSIBILITT,  I  83. 

SDFPICIENCT,  I  S8. 

BURDEN  OF  PROOF,  |  B*. 

DISUISSAli  AND  NONSUIT.  |  ti%, 
FIMDINOa   OF  CODBT.  |  at. 
BELIEF  AWABDED,  I  ST. 
BEVIEW,  I  BSK. 

§  24.     Xtiaitr  JQTlBdlctlttn. 

[a]  An  action  for  the  eaneellatioti  of  shaTei 
of  stock  held  by  the  ezeeutoT  of  tbe  de- 
ceased wife,  as  part  of  her  estate,  and  to 
compd  the  defendant  corporation  to  iasue 
new  shares  in  lien  thereof,  la  a  ease  in 
equity,  which  was  properly  tried  by  the  court; 
and  the  appellant  was  not  entitled  to  demand 
ft  trial  thereof  by  jury. — Noble  t.  Learned, 
133  CaL  245,  94  Pae.  1047. 

S  27.     PuUsa. 

[a]  An  intermediate  indoraer  la  not  a  proper 
ei  necessary  party  to  a  anit  to  cancel  a  note 
far  fraud.— Gam podonico  T.  Grossioi,  66  Cal. 
35S,  B  Pae.  609. 

[b]  Where  the  trustees  held  the  title  to 
tbe  property  at  the  beginning  of  the  action, 
they  were  properly  joined  ae  parties  defend- 
ant, and  they  do  not  become  improper  par- 
ties beeaaae  pending  the  action  tney  parted 
with  their  interest,  e<pecially  where  they 
were  charged  with  complicity  in  the  alleged 
frauds  and  in  the  cooapintcy  by  whieh  it 
was  carried  out.  They  are  luso  [troper  par- 
ties U>  any  isTestigation  of  their  expend- 
itnres  and  claims  as  trniteeB. — California 
Farm  etc.  Co.  t.  Behiappa-Pietra,  ISl  CaL  732, 
91  Pae.  593. 

[c]  The  joinder  of  an  English  stoekholdei 
with  the  corporation  defrauded  was  not  un- 
der the  rule"  of  equity  a  fatal  misjoinder 
where  he  was  one  of  the  parties  defrauded 
and  holds  bonds  of  tbe  corporation  which 
are  a  lien  npon  the  property,  and  has  a  large 
■hare  of  its  stock,  whieh  bonds  and  stock 
nay  be  necessary  to  be  transferred  to  the 
former  owner  upon  tbe  equitable  rescission 
asked,  and  which  he  offers  to  deliver  up  for 
that  purpose. — California  Farm  etc.  Co.  v. 
Sehiappa-Pietra,  191  CaL  732,  01  Pae.  S93. 
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[d]  Tbe  creditors  who  obtained  Che  tltlo 
and  the  trustee  who  made  the  sale  were 
proper  parties  to  the  complaint  either  to 
set  aside  tbe  sole  or  for  an  accounting  of 
any  excess  in  value  of  the  property  sold.— 
Huene  v.  Cribb,  9  CaL  App.  141,  08  Pae. 
7a. 

^  SB.    Pleading— OompIalBt. 

[a]  While  the  complaint  would  have  been 
in  better  form  if  certain  technical  terms  had 
been  used,  it  will  be  sustained  wliere  It  states 
a  cause  of  action,  and  sufficiently  states  the 
ease  of  mental  incompetency  on  tbe  part  of 
the  deceased  and  undue  influence  on  the  part 
of  the  defendant. — Stohr  v.  Stohr,  148  Cal. 
180,  ea  Pae.  777. 

[b]  The  complaint  states  but  one  cause  of 
action,  and  there  is  no  misjoinder  of  causes. 
California  Farm  etc.  Co.  v.  Sehiappa-Pietra, 
151  CaL  732,  91  Pae.  593. 

[e]  The  court  improperly  straek  from  the 
complaint  sums  expended  on  account  of  the 
transaction,  including  interest  paid  to  tbe 
former  owner,  expenses  of  operating  the 
ranch,  expenses  of  agents  in  traosacting  busi- 
ness, and  moneys  expended  in  good  faith, 
while  plaintiffs  believed  the  false  representv 
tions  made  to  be  true,  and  before  discovery 
of  their  falsity,  and  also  improperly  strack 
out  facts  showing  diligeace  in  promptly  pros- 
ecntioK  the  action. — California  Farm  etc.  Co. 
v.  Scbiappa-Pietra,  151  CaL  732,  91  Pae.  S03. 

[d]  In  the  absence  of  a  special  demurrer 
and  after  a  favorable  decision  or  verdict, 
allegation  that  statements  were  made  "falsely 
and  fraudulently"  is  sufficient  to  imply  tbat 
tbe  seller  knew  his  statements  to  be  nntrne 
or  made  tbem  in  a  manner  not  warranted 
by  his  information. — Spreckels  t.  QorriU,  152 
Cat.  38=,  92  Pae.  1011. 

[e]  An  allegation  of  the  complaint  not  de- 
nied that  plaintiff  before  suit  offered  to  trans- 
fer to  defendant  the  two  hundred  and  fifty 
shares  of  stock  purchased  and  tendered  the 
aame  to  him,  in  effect  alleges  that  plaintiS 
offered  to  do  everything  necessary  to  restore 
tbe  stock,  including  the  delivery  of  an  in- 
dorsed certificate  uecessary  to  accomplish  the 
transfer.— Davis  v.  Butler,  154  CaL  623,  98 
Pae.  1047. 

[f]  Fraud  Is  odious,  and  is  never  to  be  pre- 
sumed. Parties  seeking  to  annul  a  contract 
or  transfer  for  fraud  must  clearly  plead  and 
prove  the  facts  constituting  legal  fraud,  ac- 
tual or  eonstmctive.  Where  a  fraudnlent 
transfer  was  neither  pleaded  nor  directly 
proved,  a  finding  negativing  it  is  supported, 
and  is  not  assailable  bv  inference  from  the 
smallness  of  the  consideration  expressed  in 
tbe  deed  from  the  grantee  of  the  firm  t*)  the 
plUntiffs,  whieh  cannot  concern  the  defend- 
ant suing  as  creditor  of  the  firm. — Dorris  v. 
McManus,  3  Cal.  App.  576,  86  Pae.  909. 

[g]  If  the  complaint  be  considered  as  a 
complaint  to  rescind  the  written  contract  for 
failure  of  consideration,  it  is  insufficient  as 
lacking  allegations  to  show  that  the  time  for 
performance  of  the  contract,  on  defendant's 
part,  in  which  to  cause  the  stoek  to  be  issued 
in  a  proposed  corporation  then  in  process  «t 
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fcn^aHoB,  had  elapt^d  brtnrt  bii  refnial  of 
prrf'irmaiiRe  or  to  ib'jw  tbe  atage  of  im  ot- 
ganizatioD.  or  when  or  where  it  iru  to  b«  or- 
((3iiJw;iI.— I'inkrert  t,  Kornbinm,  5  C«l,  App. 

rt]  Where  tb«  eoraplaiat  of  the  wife  alleges 
intimidatinD  od  tbe  part  of  plaictilTs  iiiii- 
i>ani|,  ami  th«  exertion  of  bi*  predomiaatinK 
intluenee  over  btr  and  taking  advantBge  ot 
tbe  rooMenee  repoied  in  bltn  b7  her,  and  at 
a  lime  when  ibe  wa*  called  upon  to  act  with- 
out B07  JDdep'ndent  advice,  all  of  wbieb  re- 
ullctl  in  bi*  oblaiDiDg  title  to  valaable  prop- 
erty belongiDg  to  her  withoat  eonBiderstioa, 
it  itatei  tactK  tiifltcieut  to  eonititute  a  eauBS 
of  action.— Yordi  t.  Yordi,  6  Cal.  Apu.  20, 
01  Pae.  34S. 


that  tbe  tax  lawi  be  thej  stood  when  the 
lasltary  tax  law  wai  passed  in  1B91,  making 
it  tbe  duty  of  Che  purchaser  of  tbe  propertr 
■t  a  tax  sale,  or  of  bis  aisicuee,  to  servo  upon 
tbe  owner  or  occupant  of  tM  property,  thirty 
days  prior  to  the  redemption  of  the  property, 
a  notice  giving  the  date  of  sale,  the  amount 
of  the  property  sold,  and  the  amount  for 
which  It  was  lold,  etc,  were  not  complied 
witb,  sufficiently  slioni,  as  against  a  general 
demurrer,  a  cause  of  action  to  cancel  tba 
deed.— Ouptill  ▼.  Kelsey,  6  Cat.  App.  3S,  91 
Pac.  400. 

rjl  Whers  tb«  complaint  alleged  tbat  the 
plalntlfr  lelisd  upon  the  good  faith  and  rap- 
resentations  of  defendants  as  to  tbe  price 
and  value  of  the  rroperty  exchanged  for  his 
DWD,  when  he  deeded  Ills  property  in  exchange 
therefor  to  one  ot  them,  wno  was  tbe  mere 
tool  of  tbe  others,  such  averment  of  reliance 
npfostarlly  Implies  a  belief  in  tbe  truth  of 
the  repro"pntationi  made  by  the  defendants, 
and  Is  Bufllaient. — Mabry  v.  Bandolph,  T  Cal. 
App.  421,  94  Pao.  408. 

[k]  Where  tbe  complaint  alleges  that  tbe 
facts  constituting  the  alleged  fraud  were  dis- 
covered within  one  year  before  the  filiog  of 
the  coroplsiDt,  it  does  not  show  limitation 
-r  laches  upon  its  face,  It  appearing  upon  the 


the  defendant  by  the  delay  to  sue,  under  tha 
allegatioDB  of  the  eomplaibt. — Rlcbardi  r. 
Farmers'  etc.  Bank,  7  Cal.  App.  887,  94  Pao. 

soa. 

[1]  In  an  action  to  rescind  an  executed  con- 
tract for  the  exchange  of  land,  for  fraud  in 
its  procurruient,  upon  an  appeal  taken  on  the 
judgment-roll  from  a  judgment  for  plaintiff, 
when  the  appellant  relies  upon  insufficiency 
of  tbe  complaint,  as  against  a  general  de* 
murrer,  all  of  its  allegations  mutt  be  taken 
at  true  for  toe  purposes  of  tbe  demurrer,  and 
a  finding  of  fact  against  the  plaintiff  that 
he  had  waived  an  alleged  miarepreBentation 
as  to  the  value  of  defendant's  property  canoot 
be  considered  in  determining  the  sufficiency 
of  the  complaint.— Sbonbell  t.  Boyd,  0  Cal. 
App.  136,  W  Pac.  09. 

[m]  The  complaint  is  not  rendered  insuffl- 
ttent   aa   acaiut   the   defendant   because    it 


show*  that  tbe  false  representations  were 
made  by  another  person,  when  Che  pleading 
distinctly  alleges  that  such  person  acted  in 
the  transaction  of  effecting  the  exchange  as 
the  agent  of  tbe  defendant,  who  eannoC  b« 
heard  to  disclaim  responsibility  for  his  ads 
while  retaining  the  benefits  aecnting  tbere- 
from.— Shopbell  r.  Boyd,  0  CaL  App.  13G, 
08  Pac  tig. 

[n]  A  complaint  alleging  that  plaintiff  pur- 
chased the  property  snbjecC  t'l  tbe  tmst  deed, 
and  having  abundant  means  to  pay  the  debt. 
it  was  agreed  between  him  and  the  creditor* 
and  tmstee  that  in  consideration  of  his  agree- 
ment to  pay  the  same  the  time  of  payment 
■hoold  be  extended  until  an  abstract  of  title 
should  be  furnished  by  the  trnscee  to  plain- 
tiff; but  that,  without  furnishing  the  same, 
and  without  notice  to  plaintiff,  a  sale  was  . 
made  in  violation  of  the  a^eement  for  tte 
amount  of  the  debt,  and  that  Che  property 
was  worth  over  $4,000  in  excess  thereof;  and 
that  npon  discovering  the  lale,  plaintiff  ten- 
dered tbe  full  debc  and  interest,  and  de- 
manded a  reconveyance,  which  was  refused — 
states  a  canBO  of  action  for  relief  against  the 
Bale,  and  the  demnrrer  thereto  was  improp- 
erly sustained. — Hueue  t.  Cribb,  9  Cal.  App. 
141,  08  Pae.  78. 

[o]  In  an  action  to  set  aside  a  sale  under 
a  trust  deed  for  invalidity,  in  which  judg- 
ment passed  for  defendants  upon  demurrer 
to  the  complaint,  the  conteation  that  tbe  in- 
validity of  Che  sale  is  admitted  for  the  reason 
that  the  complaint  shows  that  no  power  of 
Bale  was  contained  in  the  instrument,  be- 
cause slleging  that  it  was  a  trust  deed  in 
form  but  a  mortgage  in  fact,  is  not  tenable. 
Tbe  complaint  must  be  taken  most  strongly 
against  the  pleader,  and  when  the  pleadisfr 
does  not  specifically  allege  that  the  trust  deed 
in  form  did  not  contain  the  usual  and  or- 
dinary power  of  sale  inserted  in  trust  deede. 
it  must  be  presumed  that  it  was  contained 
therein.  Trust  deeds  in  this  state  ordinarily 
do,  and  mortgages  may,  confer  a  power  of 
sale.  If  a  fact  necessary  to  a  cause  of  action 
Is  not  alleged,  it  must  be  taken  as  having  no- 
existence. — Huene  v.  Cribb,  9  CaL  App.  141, 
98  Pac.  78. 

[p]  Where  there  is  no  BTCrment  in  the  com- 
plaint showing  that  the  grantee  in  possession 
of  the  property,  or  its  immediate  grantor,  had 
any  notice  of  Che  frauds  eomplained  of,  or 
were  in  any  way  parties  thereto,  it  must  be 
assumed  that  plaintiff  has  stated  the  facts  a» 
strongly  es  the  case  will  warrant,  and  it  must 
be  presumed  that  the  defendant  in  possession 
is  a  bona  Bde  purchaser  for  value,  and  tbat 
its  title  is  good,  both  against  the  plaintiff  and 
the  agricultural  society  which  he  represents. 
Denike  v.  Santa  Clara  Valley  Aer.  Soc,  9 
Cal.  App.  228,  98  Pae.  687. 

[q]  Where  the  complaint  ebowB  that  the 
deeds  sought  to  be  avoided  for  fraud  were- 
recorded  in  tbe  recorder's  office  of  the  county, 
the  rule  as  to  the  pleading  of  particular  facts 
to  take  a  ease  prima  facie  barred  by  tba 
statate  out  of  its  operation  is  especially  ap- 
plicable.—Denike  V.  Santa  Clara  Valley  Agr. 
&0C.,  9  Cat  App.  22s,  08  Pac.  68T. 
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5  31.    .  Domtnm. 

fa]  Held,  that  the  complaint  in  tbe  action 
to  rescind  it&tes  a  eaoEe  of  actian  and  ia 
not  demurrable  for  ambiguity,  and  that  a 
general  and  special  demurrer  to  tbe  complaint 
waa  improperly  anatained. — Hiebards  v.  Farm- 
M»'  ate.  Bank,  7  Cal.  App.  387,  94  Pac.  393. 

[b]  A  complaint,  is  an  action  to  rescind 
tae  Battlement  and  release  of  a  partnership 
(or  money  paid  by  tbe  defendants  to  the 
plaintiff,  which  sets  forth  facts  constitating 
fraud  in  the  procurement  of  the  settlement 
and  release,  and  a  vera  that  upon  a  full  ac- 
couQtiiig  and  settlement  of  the  partnership 
a  greater  sum  would  be  found  due  than  that 
paid,  need  not,  aa  against  a  gener^  demurrer, 
allege  an  offer  to  restore  tbe  money  paid. — ■ 
Bichards  t.  Farmers'  etc  Bank,  7  Cat.  App. 
387,  94  Pac  393. 

§  31>/i.    Hotlon  for  Jndgment. 

[a]  In  an  action  to  cancel  the  agreement 
for  pare  base  and  the  deed,  where  the  com- 
plaint charged  willfnl  neglect  to  pay  the  in- 
terest alleged  to  be  due,  and  the  answers  of 
eaeb  of  the  defend«nt<  took  issue  upon  the 
willful  or  other  failure  or  refusal  of  the 
grantee  to  perform  the  contract,  sad  tbe 
grantee  alleged  a  full  performance  thereof 
on  his  part,  a  motion  for  jndgment  upon 
tbe  pleadings  was  properly  refused. — Womble 
V.  Wilbar,  I  Cal.  App.  63S,  86  Pac  916. 

§  31ft.    FierantpttOBB. 

[a]  In  an  action  to  set  aside  a  deed  of 
gift  from  a  father  to  his  danghteri  on  the 

'  ground  of  frand,  any  presumption  of  fraud 
arising  from  the  admitted  allegations  of  the 
complaint  respecting  the  confidential  rela- 
tions of  tbe  parties  may  be  rebutted,  and 
tbe  effect  of  the  presumption,  if  any  is  raiaed, 
is  merely  to  throw  npon  the  donees  the 
burden  of  showing  that  the  gift  was  made 
freely  and  voluntarily,  with  full  knowledge 
of  all  tbe  facta,  and  with  perfect  understand- 
ing of  the  effect  of  the  transfer.  This  re- 
quirement the  donees  in  the  present  case  have 
complied  witb.  and  tbe  validity  of  the  deed 
is  not  affected  by  a  further  finding  that  at 
the  time  of  its  delivery  the  parties  agreed 
that  the  grantor  should  have  a  life  estate  in 
the  property,  and  that  the  grnnteea  shonld 
become  the  owners  in  fee  subject  to  snch 
life  estate.—Zihn  v.  Zibn,  lfi3  Cal.  405,  99 
Pac.  86S. 

[b]  The  presumption  of  law  ia  in  favor  of 
boQcsty  and  fair  dealing,  where  there  are  no 
confidential  relations,  and  the  evidence  of 
fraud  must  be  more  than  suflicient  to  raise 
a  suspicion.  It  is  held  that  the  evidence  oo 
tbe  question  of  frand  was  aoch  as  to  make 
the  decision  of  the  trial  court  in  the  matter 
conclusive  upon  this  court. — Weodliog  Lum- 
ber Co.  V.  Glenwood  Lumber  Co.,  153  Cal. 
411,  95  Pac  1029. 

[e]  Evidence  withheld  is  deemed  to  be  ad- 
verse; and  when  plaintiffs'  complaint  alleged 
that  defendants  under  the  alleged  will  pro- 
cured distribution  to  themselves  of  tbe 
greater  part  of  their  mother's  estate,  and 
they  failed  to  produce  tbe  record  of  the  will 
and  decree,  it  must  be  presumed  that  while 
CsL  Digeat— 41i 


Other  property  is  shown  to  have  been  other- 
wise disposed  of,  that  tbe  will  devised  the 
ranch    in   controversy    as   being   in    fact   tbe 

freater  part  of  the  motber'a  estate,  to  the 
Bf  end  ants,  and  that  they  took  the  same 
under  the  will  regardless  of  the  validity  of 
the  prior  deed  of  the  same. — Del  Campo  v, 
Camarillo,   154   Cal.  647,  9S  Pac.   1049. 

[d]  The  relation  of  parent  and  child,  where 
business  tianasctions  are  carried  on  between 
them,  is  the  source  of  the  very  highest  con- 
sideration of  confidence  and  trust.  Where  a 
parent,  if  not  totally  incompetent,  was  so 
old  and  enfeebled  in  mind  that  she  might 
readily  be  imposed  upon  by  her  son,  who  in- 
duced her  to  leave  ber  home  and  reside  with 
him  and  to  convey  ber  property  to  bim  to 
the  exclusion  of  other  children  wbo  were 
filial  and  in  amicable  relation  with  tbeir 
m  other,  tbe  transaction  ia  preaumptivt.ly 
fraudulent,  and  will  be  avoided  where  tbe 
eon  does  not  sustain  the  burden  to  show  that 
the  deed  was  made  freely  and  voluntarily 
with  full  knowledge  of  all  the  facts,  and  witD 
perfect  understanding  of  tbe  effect  of  the 
transfer.— Nobles  v.  Hatton,  7  Cal.  App.  14, 
63  Pac.  289. 

S  32.    Evld«nc»— AdmlsHblll^. 

[a]  The  right  of  the  plaintiff  to  rcsctstion 
waa  fixed  at  the  time  of  the  commencement 
of  his  action;  and  a  snbaequent  judgment-roll 
in  the  action  by  defendants  to  recover  the 
deposit,  in  wbicb  the  prior  purchaser  inter- 
pleaded, waa  not  admissible  in  evidence 
against  the  plaintiff,  who  was  not  a  party 
thereto.— Norris  v.  Hay,  149  Cal.  695,  87 
Pac.   380. 

[b]  In  an  action  to  set  aside  a  deed  alleged 
to  have  been  procured  from  plaintiffs  by  the 
fraud  and  uadne  infiuence  of  an  uncle,  who 
had  long  stood  to  them  in  a  relation  of  trust 
and  confidence,  and  wbose  promises  they  re' 
lied  upon,  though  be  did  not  intend  to  keep 
them,  where  there  was  evidence  tending  to 
sustain  tbe  plaintiffs'  action,  and  counter- 
evidence  in  support  of  the  defenie,  and  the 
judgment  was  against  tbe  plaintiffs,  it  was 
material  error  requiring  a  reversal  of  the 
judgment  to  admit  letters  written  by  plain- 
tiffs to  an  attorney  employed  by  them,  while 
the  relation  of  attorney  and  client  subsisted, 
which  contained  admissions  material  to  tbe 
defense.- Hardy  v.  Martin,  150  Cal.  341,  SB 
Pac.   111. 

[c]  Tbe  circumstances  that  the  relation  of 
attorney  and  client  was  discoutinoed  before 
the  execution  of  tbe  deed,  and  that  the 
clients  acted  independently  in  the  convey- 
ance to  tiieir  nnele  out  of  tbeir  peraonal  re- 
gard for  bim  and  in  reliance  on  his  promises; 
and  that  the  attorney  subsequently  became  a 
witness  to  a  written  agreement  made  cotem- 
poraneously  with  tbe  deed,  even  if  his  signa- 
ture waa  requeated  by  them,  could  aot  tend 
to  make  their  previous  lettera  to  the  attorney, 
written  while  the  relation  of  attorney  and 
client  subsisted,  admissible,  or  to  waive  their 
right  to  object  to  tbeir  introduction  in  evi- 
dence.- Hardy  v.  Martin,  150  Cal.  341,  89 
Pac  111. 
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[d]  In  an'  aetloa  hj  a  mother  to  get  aaida 
on  tha  ground  of  fraud  a  deed  of  gift  exe- 
eated  bj  ber  to  one  of  her  sons,  eTidancn 
of  other  of  ber  ebildren  as  to  whether  their 
father  bad  left  any  eatate  to  them  when  he 
died  Ib  properly  ezelnded  when  it  ia  andii- 
poted  that  the  father  did  not  die  nntil  aome 
yeara  after  the  execution  of  tha  deed. — Da 
Arellanta  v.  Arellanee,  ISl  Cal.  443,  90  Pae. 

lose. 

[e]  A  witnesa  to  a  transaetiou  U  competent 
to  teitify  sa  to  whether  on»  of  the  partiea 
thereto  then  appeared  to  be  rational. — De 
Arollanoi  t.  Aiellanea,  151  Cal.  443,  90  Pae. 
1059. 

[f]  In  an  netlon  to  reaelnd  a  written  eon- 
tract  for  the  pnroiiase  of  a  macliine  eon- 
taininf  an  ezpreeii  warranty,  all  oral  repre- 
■entatiODi  and  implied  warranties  are  merged 
in  the  written  contract,  and  evidence  thereof 
ia  inadmiuible  to  vary  its  terms. — Euliman, 
Sa)z  le  Co.  t.  Sugar  Apparatus  Mfg.  Co.,  IS3 
Cal.  lis,  96  Pae.  369. 


the  deed  to  themselvea,  and  in  relation 
will  kept  back  in  1S91,  the  declaration  of 
one  of  them  not  made  while  the  alleged  con- 
spiracy was  pending,  bnt  made  long  after 
the  ezeention  of  the  deed  which  made  them 
tenant*  in  common,  and  after  the  probata  of 
the  will  in  their  favor,  are  admissible  only 
against  the  party  making  them,  and  not 
against  the  eodefendant  to  show  any  frand 
upon  his  part  or  to  show  the  formation  of 
the  eenspiracy. — Del  Campo  v.  Camarillo,  1S4 
Cal.  617.  OS  Pec.  1019. 

[h]  The  pnrehaser  from  the  original  grantee 
being  protected  by  the  terms  of  the  escrow 
agreement,  evidence  of  a  demand  of  interest 
by  one  of  the  plaintifF*  from  him  was  prop- 
erly excluded,  on  the  gronnd  that  it  was  in- 
competent as  to  him,  and  that  the  terms  of 
the  written  agreement  eonld  not  be  thus 
changed.— Wonible  t.  WUbur,  S  Cal.  App. 
535,  Sa  Pae.  91S. 

[i]  Tha  eoort  properly  allowed  evidence  of 
nonpayment  of  interest  against  tha  original 

1,  and  excluded  it  against  the  purchaser 


from  him,  and  against  the  bank  which  held 
the  escrow. — WombU  t.  Wilbur,  8  Cal.  App. 
535,  86  Pao.  916. 

[jj  The  eonrt  did  err  in  allowing  an  attor- 
ney for  the  administrator  to  testify  to  com- 
munications between  himself  and  the  devisees. 
Pereival  t.  Jack,  4  Cal.  App.  199,  90  Pao. 


property  prior  to  her  basbaud's  death,  upon 
redirect  evidence  she  was  properly  allowed 
to  explain  that  to  speak  about  it  would  have 
caused  trouble,  and  that  she  had  confidence 
that  he  would  give  it  back  to  her  again. — 
Tordi  T.  Tordi,  1  Cal.  App.  20,  Bl  Pae.  348. 

[1]  On  the  direct  examination  of  the  plain- 
tiff, aba  waa  properly  allowed  to  state  that 
there  was  no  consideration  for  the  deed  exe- 
cuted b?  her  to  her  husband,  evidently  re- 
ferring to  the  mooev  consideration. — £ordi  v. 
Yordi,  6  CaL  App.  20,  91  Pae.  348. 


[m]  Evidence  of  witnesses  to  knowledge  of 
the  fact  that  no  consideration  was  paid  for 
the  deed  waa  Bdmiasible,  not  as  eontrndictlng 
the  written  instrument,  bat  for  the  purpose 
of  showing  that  it  waa  void  because  obtained 
without  consideration,  by  fraud  and  undue 
influence. — Noblea  v.  Eutton,  7  CaL  App.  It, 
93  Pae.  289. 

[n]  Where  a  question  of  mental  incompe- 
tency is  involved,  although  it  relates  pri- 
marily to  the  time  when  the  act  waa  per- 
formed, yet  evidence  of  the  mental  condition 
of  the  grantor  before  and  after  the  execution 
of  the  deed  is  competent  as  bearing  npoQ 
that  qneetion,  and  the  question  is  one  of  fact 
to  be  determined  by  the  trial  jodge,  who  is 
the  ezelusive  .iudge  of  the  credibility  of  the 
witnesses. — Noblea  t.  Button,  7  Cal.  App. 
14,  93  Fac  289. 

[o]  The  exclusion  of  evidence  as  to  the 
value  of  the  prapertv  fraudulently  purebaand 
is  immaterial.  It  being  established  that  those 
who  effected  the  purchase  were  the  agenta 
and  trustees  of  the  plaintiff,  and  that  they 
acquired'  the  propert^r  during  the  existence 
of  the  fldueia^  relation  at  a  sum  less  than 
one-half  of  that  which  they  represented  to 
the  plaintiff  they  bad  paid,  the  judgment  of 
the  court  must  bo  sustsined,  whatever  the 
value  of  the  property.— Mabry  v.  Bandolpb, 
7  Cat.  App.  421,  94  Pae.  403. 

§  33.    SnlBclescr. 

[a]  Held,  that  the  flodinga  of  the  court  In 
eupport  of  the  complaint  of  the  executrix  are 
aufficieDtly  justified  by  tha  evidence,  showing 
tbe  mentu  incompetency  of  the  deceased  and 
the  undue  influence  of  tbe  defendant  in  pro- 
curing the  deed.— Stoht  v.  Stohr,  14S  Cal. 
180,  82  Pao.  777. 

[b]  In  an  action  by  a  mother  to  set  aside 
a  deed  executed  by  her  to  her  sou  on  tbe 
ground  that  he  had  procured  its  execution  by 
certain  false  and  fraudulent  representations, 
the  evidence  reviewed  and  held  to  sustain  the 
flndiuga  to  the  effect  that  the  son  had  never 
taken  advantage  of  the  confidential  relatioa 
existing  between  him  and  liis  mother,  had 
never  made  the  representations  as  alleged, 
or  any  false  or  fraudulent  representation,  or 
any  requeat  for  tbe  execution  of  the  deed, 
and  that  the  same  waa  executed  by  tbe 
mother  voluntarily  and  with  full  knowledge 
of  the  facts  and  of  the  effect  of  the  trans- 
fer, and  with  the  intent  to  make  an  absolute 
donation  to  the  eon. — De  Arellanea  v.  Arel-  - 
lanes,  ISl  Cal.  443,  90  Pae.  1059. 

[c]  Tbe  admission  of  testimony  of  persons 
who  were  formerly  intimately  acquainted 
with  the  plaintiff  on  the  subject  of  her  men- 
tal incompetency,  but  not  recently  acqnainted 
with  ber  mental  condition,  goes  rather  to  the 
weight  than  to  the  Bdmissibility  of  the  testi- 
mony, but  under  the  other  facts  in  the  case, 
any  error  in  admitting  the  evidence  of  incom- 
petency ia  harmless. — Nobles  T.  Hotton,  ,7 
Cal.  App.  14,  93  Pae.  289. 

[d]  Held,  that  the  acta  of  frand  alleged 
in  the  complaint  were  clearly  and  fully 
proved  by  evidence  from  which  only  one  in- 
ference can  be  drawn,  establishing  tbe  relv 
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tlon  of  prbidiml  uid  agent,  knd  a  fr&ndQ- 
leut     eombinatioa    and     coiiHpiitLC^    of     the 

3;entB  with  other  defeadantt  to  defraud  the 
,  Bintift  aa  prineipal,  and  that  nothing  i* 
wanting  to  prove  the  gioHaest  fraud  and  con- 
apiracy,  the  Bvideneei  of  which  are  orer- 
whalming. — Mabry  t.  Handolph,  7  Cal,  App. 
421,  94  Pac.  403. 

[e]  In  an  action  to  rescind  a  sale  of  a  mina 
b}r  the  plaintiff  oirner  and  a  coplaintiff,  with 
whom  tha  owntt  had  made  two  prior  con- 
tracts, which,  eonatrned  together,  conatituted 
a  more  agencj'  of  aneh  coplaintiff,  for  the 
plaintiff  owner  to  sell  the  mine  within  a  lim- 
ited time,  withont  consideration,  and  coupled 
with  no  interest  other  than  a  prospective 
commiBBion  npon  a  completed  sale,  if  ob- 
tained bj  him,  which  agency  was  revocable 
at  any  time  before  a  completed  aa)e  was 
obtained,  and  was  terminated  by  the  owner 
by  notice,  before  making  the  sale  by  him- 
self to  the  defendant,  findinga  and  judgment 
for  the  defendant  bused  npon  snch  facta  mnst 
be  suBtained. — Mitchel  t.  Gray,  8  CaL  App. 
423,  97  Pae.  160. 

§  34.    Bordeii  of  Proof. 

[a]  In  an  action  by  the  wife  to  compel  a 
reconveyance  of  property  conveyed  by  the 
wife  to  the  bnsband.  she  has  the  burden  of 
proof  to  eatablislt  undue  influence,  and  must 
show  that  the  husband  made  use  of  the  con- 
fidence reposed  in  bim  by  her,  for  the  purpose 
of  obtaining  an  nnfair  advantage  over  her. 
Tordi  T.  Yordi,  6  Cal.  App.  20,  91  Pac.  34S. 

[b]  Cirenmatnnces  may  be  snch  as  to  east 
the  burden  of  proof  upon  the  child  to  ahow 
that  the  deed  wai  freely  and  voluntarily  exe- 
cuted by  the  parent,  with  intent  to  vest  title 
in  him  abaolutely.  Held,  that  if  it  be  as- 
snmed  that  such  burden  of  proof  was  cast 
npon  the  son  in  this  case,  tbe  evidence  is 
sufficient  to  sustain  it. — Becker  t.  Scbwerdtle, 
fi  Cal.  App.  462,  92  Pae.  39S. 

%  941/,.    Dismisaal  and  HotuiUt. 

[a]  Where  the  eoinplaint  shows  the  settle- 
ment deed  for  money  paid,  the  alleged  de- 
ception  as  to  the  will,  and  the  fraudulent 
deed  were  increasingly  remote  transaetionsj 
the  latter  being  fourteen  years  before  suit, 
in  relation  to  such  remote  events,  the  com- 
plaint must  clearly  negative  all  laches,  and 
set  forth  a  detailed  statement  of  facts  and 
cireumstBDces  showing  that  there  was  no 
means  of  discovery  of  the  facts  prior  to  the 
diECovery  alleged,  and  when  the  complaint  ia 
insufficient  in  that  regard,  and  does  not  ex- 
plain the  reason  for  the  alleged  settlement 
nor  ahow  that  the  attorney  employed  to  at- 
tack the  alleged  settlement  nor  that  tbe  at- 
torney employed  to  attack  tbe  alleged  will 
and  the  validity  of  the  prior  deed,  did  not 
know  the  existence  of  the  frauds  alleged, 
and  where  tbe  evidence  shows  knowledge  by 
plaintiffs  of  facts  imposing  upon  them  tbe 
dnty  of  making  inquiry  as  to  tbe  alleged 
frauds,  prior  to  the  setUement,  tbe  plaintiffs 
were  properly  nonsuited  and  judgment  prop- 
erly rendered  in  eqnity  dismissing  the  case 
for  laches. — Del  Campo  t.  Caniarillo,  1S4  Cal. 
«17,  98  Pa«.  1049. 


[b]  2n  an  action  begun  in  190S,  alleging 
prior  fraud  discovered  in  that  year,  withont 
QCCesBary  explanation,  to  rescind  a  deed  of 
settlement  for  f2S,O0O  executed  in  1898,  after 
probate  of  a  will,  alleged  to  have  been  in- 
tended to  be  burned  by  the  testatrix  lo  1896, 
by  reason  of  a  prior  deed  by  her  in  1891, 
alleged  to  have  been  intended  and  believed 
by  her  to  convey  a  ranch  to  plaintiffs  and 
defendants  in  equal  parts,  but  alleged  to 
have  been  fraudulently  procured  by  defend- 
ants to  be  made  to  themselves  only,  who  are 
also  alleged  to  have  substituted  another  docu- 
ment to  be  burned  by  her  and  to  have  re- 
tained the  will  for  probate  to  tbeir  advan- 
tage. Held,  that  plaintiffs  were  properly 
nonsuited  as  to  one  defendant  for  failure 
of  proof  as  to  him,  and  as  to  both  defend- 
ants for  laches  of  tbe  plaintiffs,  and  by  con- 
clusiveness of  probate  of  the  will. — Del 
Campo  V.  Camarillo,  154  Cal.  647,  9S  Pae. 
1049. 

[el  A  motion  for  a  nonsuit  for  want  of  B 
sufficient  notice  of  reBcissimi  before  suit  was 
properly  denied  in  view  of  the  facts  proved 
in  the  case,  which  included  proof  of  demand 
by  the  plaintiff  of  the  restitution  of  his  prop- 
erty before  suit,  together  with  an  offer  to 
redeed  tbe  property  exchanged  therefor,  to- 
gether with  its  rental  value. — Mabry  v.  Ran- 
dolph, 7  Cal.  App.  4S1,  94  Pae.  403. 

§  S5.    Findings  of  ConrL 

[a)  A  finding  that  at  tbe  time  of  the  exe- 
cution of  the  deed  the  grantor  "was  entirely 


to  .  .  .  defendants  the  conveyance  and  bill 
of  sale  .  .  .  ;  that  at  the  time  .  .  .  the  said 
Isaac  Bipperdau  [grantor]  was  in  full  pos- 
session of  his  mental  faculties  and  fully  un- 
derstood tbe  transaction,"  Buffieiently  eovers 
the  issue  as  to  his  mental  competency  at  that 
time.— Bipperdan  t.  Weldy,  149  Cal.  667,  87 
Pac.  SIB. 

[b]  Where  tbe  complaint  raised  only  the 
Issues  whether  the  grantor  was  incompetent 
and  whether  tbe  deed  was  obtained  by  fraud 
and  undue  influence,  and  nowbere  charged 
that  there  was  a  conveyance  upon  any  ex- 
press trust,  a  determination  that  the  convey- 
ance was  void  becanse  made  in  trust  for 
purposes  not  permitted  by  the  code,  or  that 
it  conveyed  no  beneficial  interest  beyond  tbe 
life  of  tbe  grantor,  and  any  finding  on  that 
question  would  be  outside  of  tbe  issues,  and 
would,  if  made,  be  entitled  to  no  considera- 
tion.—Bipperdan  V.  Weldy,  149  CaL  667,  87 
Pac  276. 

[o]  In  an  action  to  set  aside  a  conveyance, 
where  the  mental  competency  or  incompe- 
tency of  the  grantor  was  the  controlling  issue, 
and  the  evidence  was  conflicting  thereupon, 
the  finding  of  the  court  iu  favor  of  his  com- 
petency to  make  the  deed  was  sufficiently 
sustained  by  the  circumEtances  proved,  to- 
gether with  the  testimony  of  witnesses  for 
the  deifendant  intimately  acquainted  with 
him  who  testified  to  such  competency,  though 
several  of  them  were  financially  interested 
in  the  result.  Tbe  credibility  of  all  the  wit- 
neSBCS  for  the  defense  was  for  the  trial  judge 
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to  determine,  under  the  circumstaneeB,  sot- 
withstaodiog  such  interest. — Ripperdan  t. 
Weldj,  1*9  Cal.  667,  87  Pac.  276. 

[d]  Thoagh  tbe  TBodors  migfat  have  termin- 
ated tbe  prior  contract,  after  notice  to  a 
eoininon  agent  with  whom  the  contract  and 
a  deposit  of  part  of  tbe  purchase  mane;  had 
been  made,  after  continued  default  of  tbe 
purchaser  in  final  payment,  not  to  accept 
further  payment;  jiet  where  they  did  not  see 
St  to  do  so,  or  to  sae  for  damages  for  the 
breacb,  but  demanded  payment  of  tbe  de- 
posit, and  aned  to  recover  it,  they  thereby 
asserted  rights  under  the  contract;  and  where 
tbe  purchaser  always  asserted  his  right  there- 
under, and  notified  the  plaintiff  that  he  must 
obtain  title  through  him,  and  was  endeavor- 
ing to  obtain  the  mone^  for  final  payment 
when  plaintiff  brought  bis  Guit  to  rescind  the 
second  contract,  the  finding  that  the  prior 
contract  was  then  Bubsisting  is  sufficiently 
supported.— Norris  t.  Hay,  H(l  Cal.  695,  87 
Pac.  380. 

[f]  Id  an  action  by  a  purchaser  of  land 
who  had  made  part  payment  under  a  con- 
tract of  sale  thereof,  to  rescind  the  contract 
and  recover  tbe  purchase  money  paid,  for 
fraudulent  representationB  mada  by  the  ven- 
dors that  no  prior  written  contract  of  sale 
bad  been  made  by  them  with  a  third  persou, 
findings  made  by  the  court  upon  snfBcient 
evidence  that  sucb  fraud  had  been  com- 
mitted, and  that  such  prior  vrritten  contract 
was  made  and  was  subsisting  when  the  r-*'  — 


I,  87  Pac. 

[g]  A  conjunctive  finding  that  the  mort- 
gagor did  not  have  infficient  mental  capacity 
to  understand  "the  nature,  purpose,  and  effect 
of  the  transaction,"  is  consistent  with  the 
finding  that  she  was  not  entirely  without 
understanding  when  the  note  and  mortgage 
were  executed.  It  is  consistent  with  a  par- 
tial or  full  nit derstan ding  of  its  nature  and 
purpose,  and  with  an  imperfect  understand^ 
ing  of  the  nature,  purpose,  and  effect.  The 
ease,  therefore,  clearly  falls  within  section 
39  of  the  Civil  Code,  requiring  a  rescission. — 
Jacks  V.  Deering,  150  Cal.  272,  88  Pac.  906. 

[h]  In  an  actiou  to  set  aside  a  deed  for 
alleged  fraud  of  the  grantee,  the  parties  are 
not  entitled  to  a  jury  as  a  matter  of  right, 
and  if  a  jury  be  called  in  it  simply  acts 
in  an  advisory  capacity,  the  cnvirt  btinjr  com- 
pelled to  make  findings  of  its  own.  In  so 
doing  the  court  is  free  to  adopt  or  reject  the 
findings  of  the  jury  as  it  deems  proper,  and 
in  determining  whether  the  findings  of  the 
court  are  sustained  by  the  evidence,  it  is 
immaterial  that  such  findings  are  contrary 
to  tbe  findings  of  tbe  jury. — De  Arellanea  t. 
Arellabes,  ISl  Cal.  443,  90  Pac.  1059. 

[i]  Where  the  findings  for  the  plaintiff  were 
otherwise  sufficient,  bat  did  not  include  a 
finding  that  defendant  knew  or  believed  that 
the  repreaeutation  as  to  the  value  of  the 
land  out  of  the  state  was  untrue  when  made, 
such  finding  was  unnecessary,  where  an  aver- 
ment in  the  complaint  as  to  defendant's 
knowledge  that  it  was  untrue  was  not  denied 
by  the  answer  and  must  therefore  be  taken 


[j]  The  question  of  the  delive^  of  the  deed 
IS  one  of  fact  to  be  determined  by  the  trial 
court,  and  where  the  evidence  is  substantially 
conflicting,  the  finding  of  tbe  trial  court  is 
conclusive.  In  this  case,  the  finding  that 
tbe  deed  in  question  was  delivered  is  held 
sustained  by  the  evidence,  as  is  also  the 
finding  that  it  was  untainted  by  fraud. — 
Zihn  T.  Zihn,  153  Cal.  405,  95  Pac.  868. 

[k]  When  the  whole  delay  between  the 
purchase  and  the  rescission  for  the  alleged 
fraud  was  only  a  few  days  over  two  months, 
and  it  appears  that  some  delay  may  be 
properly  attributable  to  evasive  answers  of 
the  defendant  when  questioned  as  to  out- 
ataading  bills,  the  question  as  to  whether 
tbe  dela^  was  reasonable  under  the  facts  of 
the  particular  case,  was  properly  one  for  the 
trial  eourt,  and  when  it  cannot  be  said  that 
its  finding  that  the  plaintiff's  delay  was  not 
unreasonable,  is  against  the  evidence,  its  find- 
ing will  not  be  disturbed. — Davis  v.  Butler, 
154  Cal.  623,  98  Pac.  1047. 

[1]  It  Is  immaterial  whether  the  findings  ae 
to  false  representations  as  to  monthly  sales 
and  rate  of  profits  are  or  are  not  supported 
by  the  evidence,  if  it  appears  that  the  evi- 
dence is  amply  sufficient  to  sustain  the  finding 
as   to   the   materially  false   representation   in 

egard  to  the  indebtedness  of  the  corporatio 


Pac.  1047. 

[m]  Where  the  other  findings  are  ample  to 
sustain  tbe  judgment  for  the  defendant,  any 
error  in  finding  that  the  action  is  barred 
by  tbe  statute  of  limitations,  on  account  of 
the  absence  of  plaintiff  from  the  state,  is 
immaterial. — Percival  v.  Jack,  i  Col.  App. 
199,  90  Pac.  555. 

[n]  Although  there  is  some  evidence  tend- 
ing to  sustain  the  finding  of  the  plaintiGTn 
incapacity  and  of  her  inability  to  understand 
the  nature  and  result  of  the  deed,  yet  her  in- 
capacity to  that  extent  is  not  of  paramount 
importance  in  view  of  tbe  other  facts  pre- 
sented by  the  record,  establishing  the  breach 
of  fiduciary  relations  and  conatructtve  fraud 
and  nndue  infiuence. — Nobles  v.  Uutton,  7 
Col.  App.  14,  93  Pac  289. 

[o]  In  an  action  to  set  aside  a  deed  exe- 
cuted by  a  mother  to  her  son,  where  the 
court  found  that  when  the  deed  was  exe- 
cuted, the  plaintiff  was  old,  infirm,  of  failing 
memory,  and  of  unsound  mind,  and  by  reason 
thereof  incapacitated  from  attending  to  busi- 
ness, and  defendant  took  advantage  of  Such 
incapacity,  and  procured  her  to  sign  and  ac- 
knowledge tbe  deed  without  consideration; 
that  the  plaintiff  waa  without  independent 
advice,  and  that  defendant  by  taking  advan- 
tage of  plaintifTs  mental  weakness,  and  by 
the  use  of  undue  infiuence  arising  out  of  the 
relBtionship  between  them  of  mother  and 
son  end  of  principal  and  agent,  induced  plain- 
tiff to  execute  the  deed;  held,  that  the  find- 
ings are  substantially  supported  by  the  evi- 
dence and  that  a  ease  of  breach  of  fiduciary 
relations,  and  of  constructive  fraud  and  us- 
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dn«  Inflnene^  are  e1«srlr  eBtablished.  enti- 
tling  plaintiO  to  avoid  the  deed.— Nobles  v. 
Hntton,  7  Cal.  App.  14,  93  Pac.  288. 

[p]  !■!  BD  action  to  rescicd  a  contract  to 
<ell  real  estate,  for  fraud  in  its  procurement, 
and  to  recovei  possession  from  the  purchaser, 
who  seeks  to  enforce  the  contract  bv  ciosa- 
eomplaint,  in  answer  to  which  the  frand  ia 
•et  forth,  Bhowine  that  a  person  named,  act- 
ing on  behalf  of  the  defendant  purehaBCr, 
falsely  represented  that  ha  wna  employed  by 
plaintiff'a  agents  and  urged  her  to  pay  more 
for  the  property  than  she  had  offered,  know- 
ing his  representation  to  be  false,  to  plain- 
tiff's injury,  the  plaintiff  was  entitled  to  a 
finding  apon  that  issue,  and  where  the  judg- 
ment was  for  the  defendant,  and  the  eourt 
granted  a  new  trial  to  the  plaintiff  for  errors 
of  law,  the  failure  to  find  upon  the  Hbmb  of 
fraud  will  support  the  order  granting  the 
new  trtai. — Winchester  ».  Becker,  8  Cal.  App, 
362,   9T   Pac.  74. 

[q]  It  was  an  error  of  law  to  construe  the 
contract    as    autboridng    the    defendant    aa 

Sroposed  purchaser  to  take  posscasion,  and  to 
nd  that  he  was  rightfully  in  possession,  and 
such  error  will  also  aapport  the  order  grant- 
ing a  new  trial  to  the  plaintiff. — Winchester 
r.  Becker,  8  Cal.  App.  302,  ST  Pae.  71, 

it]  A  finding  that  the  defendant  was  guilty 
no  deception  or  fraud,  and  that  plaintiff 
has  suffered  no  damages,  in  so  far  as  it  im- 
plies that  the  iatermeiliary  was  acting  for 
plaintiff's  agents,  and  that  plaintiff  was  not 
damaged  by  his  fraud,  is  wholly  against  the 
evidence,  and  is  an  error  of  law  supporting 
a  new  trial. — Winchester  y.  Becker,  8  Cal, 
App.  362,  »7  Fac.  74. 

[s]  Aaide  from  the  finding  against  plaintiff 
as  to  waiver  of  the  misrepresentation  as  to 
value,  the  judgment  for  the  plaintiff  is  suffi- 
ciently supported  by  findings  that  the  alleged 
misrepresentation  as  to  a  Tease  of  the  prop- 
erty, and  as  to  eneumbrances  thereupon,  were 
made  as  alleged,  and  were  knowingly  false, 
and  induced  the  exchange,  and  that  the  truth 
was  fraudulently  concealed  from  the  plain- 
tiff antil  the  exchange  was  fully  effected,  and 
that  plaintiff  was  damaged  thereby. — Sbop- 
beU  V.  Boyd,  9  Cal.  App.  136,  98  Pac.  Q9. 

[t]  A  finding  that  the  tract  of  land  was 
less  than  two  hundred  and  fifty  feet  in 
width,  withont  showing  the  exact  or  approxi- 
IDat«  width  thereof,  is  insufficient  to  show  a 
material  failure  of  consideration  or  actnal 
and  appreciable  damage  to  the  plaintiffs. — 
Eichelberger  v.  Mills  Land  etc  Co.,  9  CaL 
App.  628,  100  Pao,  117. 

I  37.    BeUaf  Awarded. 

[a]  In  such  an  action,  when  the  court  found 
for  a  rescission  of  the  bill  ot  sale  and  also 
that  it  was  impracticable  to  decree  a  Tetum 
of  the  property,  it  was  within  its  jurisdic- 
tion thereupon  to  state  and  settle  the  account 
between  the  parties,  and  to  award  a  personal 
monetary  judgment  against  the  defendant  for 
the  difference,  although  aoch  relief  was  not 
specifically  prayed  for  in  the  complaint. — 
Swan  T.  Talbot,  ISS  CaL  lit,  M  Pae.  238,  17 
L.  B.  A.,  N.  8.,  1066. 


[b]  If  the  value  of  property  frandulentTy 
■old  has  depreciated  and  the  defrauding  seller 
should  not  in  equity  suffer  the  loss,  the 
court  ean  abate  the  consideration  and  award 
the  defrauded  buyer  what  is  just.^-Spreckela 
V.  Gorrill,  152  Cal,  383,  92  Pac  1011. 

[e]  In  an  action  by  a  vendee  to  rescind  a 
contract  for  the  purchase  of  land,  in  which 
judgment  is  rendered  in  favor  of  the  vendor, 
foreclosing  the  vendee's  interest,  it  is  in  con- 
sonance with  equity  to  allow  the  vendor  a 
stated  time  in  which  to  preserve  his  rights 
to  the  property  upon  payment  of  the  purchase 
price.  Under  the  circumstances  of  this  case 
an  allowance  of  ten  days  for  that  purpose 
is  not  unreasonable. — Kornblum  v.  Arthurs, 
154  Cal.  246,  97  Pae.  420, 

[d]  Bescisston  is  not  an  exeluaive  remedy  in 
eases  of  the  character  alleged  in  the  com- 
plaint. Where  a  trustee  obtains  the  property 
of  his  beneficiary  by  fraud,  a  court  of  equity 
may  decree  a  reconveyance  unon  appropriate 
terms,  without  any  previous  offer  of  rescission 


5  3SVi.    Review. 

[a]  In  such  action  the  exclusion  of  the  evi- 
dence of  a  daughter  ai  to  whether  her  mother 
had  ever  given  her  any  portion  of  her  land 
at  any  time  is  withont  prejudice,  when  it  is 
undisputed  that  by  the  deed  assailed  the 
mother  gave  practically  all  her  property  to 
the  defendant;  and  evidence  of  such  daughter 
as  to  her  financial  eondition  since  the  execu- 
tion ot  the  deed  is  immaterial.  So,  also,  the 
exclusion  of  the  evidence  of  another  son  as 
to  the  property  owned  by  him  at  the  time  of 
the  execution  of  the  deed,  assuming  it  to 
have  been  admissible,  is  without  prejudice, 
when  it  otherwise  appears  that  such  s 


[b]  Where  a  complaint  for 
the  ground  of  fraud  fails  to  allege  directly 
that  statements  made  by  the  seller  were 
false,  or  that  the  seller  knew  them  to  be 
false  or  did  not  believe  them  to  be  true  and 
intended  to  deceive  the  buyer,  but  contains 
allegations  that  imply  such  fraud  and  de- 
ceit, it  is  sufficient  in  the  absence  of  a  special 
demurrer,  and  the  defect  is  cured  by  verdict 
or  decision  expressly  finding  these  facts  and 
cannot  be  raised  on  appeal. — Spreckels  v, 
Gorrill,  152  Cal.  383,  92  Pac.  1011. 

[c]  Where  a  breach  of  the  express  warranty 
was  pleaded  as  a  ground  of  rescission  of 
the  contract,  and  a  finding  of  such  breach 
was  supported  by  the  evidence  for  the  plain- 
tiff, notwithstanding  conflicting  evidence  for 
defendant  to  the  contrary,  such  finding  and 
proof  justified  the  judgment  rescinding  the 
contract,  and  the  error  in  receiving  inadmis- 
sible proof  of  oral  representations  and  im- 
plied warranties  was  not  prejudicial,  and  will 
not  necessitate  a  new  trial. — Kullman,  Salz 
A  Co.  V.  Sugar  Apparatus  Mfg.  Co.,  153  Cal. 
725,   9Q   Pac.   309. 

[d]  In  an  action  by  a  devisee  to  set  aside 
an  assignment  and  deed  of  settlement  from 
plaintiff  to  defendant,  as  having  been  fraud- 


DqitizedbyGoOt^le 


8ei<t 


CABBIEB8,  n,  E-G,  )!  37-48. 


cleotly  pi-ocnred,  and  to  lEt  aside  a  deeiee 
settling  tbe  accounts  of  defendant  aa  execu- 
tor, and  apeeiflcally  alleging  the  misappro- 
priation bj  defendant  u  exeentor  of  bonds 
belonging  to  the  estate,  where  the  court 
found  against  the  pIsintifF  upon  all  iasnes, 
and  the  evidence  in  all  respects  inatains  the 
findings,  and  no  prejadicial  error  appears  in 
the  record,  an  order  denying  a  new  trial  to 
the  plaintifF  must  be  affirmed. — PeTCival  T. 
Jack,  *  Cal.  App.  199,  90  Pac.  555. 

[e]  Where  n  complaint  in  an  action  to  com- 
pel restitntion  of  i.nperty,  an  exchange  of 
which  was  procured  by  fraud,  contains  numer- 
OQB  recitals  aa  to  the  relation  of  principal 
and  agent  between  plaintiff  and  defendants 
appealing,  and  their  answer  denied  the 
agency,  and  trial  was  bad  upon  that  issue, 
the  finding  upon  which  wa*  for  the  plaintiff, 
tbe  appeUanta  cannot  object  upon  appeal 
that  the  complaint  did  not  tendef  a  sufficient 
iiwne  upon  tbe  fact  of  agency, — ^Mabry  t, 
Randolph,  7  Cal.  App.  421,  »4  Pac.  4U3. 

[f]  In  an  action  to  cancel  a  deed  from  a 
deceased  person  executed  to  the  defendant  in 
his  lifetime,  on  the  ground  of  fiaud,  aetual 
and  conatructive,  and  undue  influence,  where 
the  court,  npon  iEsuea  fully  joined  thereupon, 
found  upon  auJlcient  evidence  for  the  defend- 
ant, its  findings  will  not  be  disturbed  npon 
appeal,  notwithstanding  conflict  in  the  evi- 
dence.— Hemenway  t.  Abbott,  8  CaL  App. 
450,  97  Pae.  ISO. 

CARRIEBS. 

Indnd*  the  ngolatlDn  and  eondact  of  tlia  boiInBU 
of  tianapottatlou  of  (DOdi  and  paiatufBia.  ij  com- 
mon oi  private  carrltri,  and  matten  Inddmtal 
ttaetMo,  SQch  as  fbt  operation  of  palaoa-car*,  ilMp- 
inc-can,  eto,,  frafght  llnai,  collactlaB  and  traa»- 
portatlon  of  moner  by  •zprsaa  oompaalei,  etc.;  and 
rlsbts,  dntloi,  and  llalillltlaa  of  tikoia  anfiiad  In 
anr  ndt  baslneai,  as  to  the  pablle  and  aa  to  Indl- 
vldnala,   In   napact   of  Ika   persona   and   piopertr 

IL  CABBIAQB  OP  GOODS,  S!  5-62. 

E.  LoH  or  Injury,  SB  27-41. 

F.  Carrier  as  Warehouseman,  f{  42-46. 
a.  Limitation  of  Liability,  IS  47-51. 
H,  Connecting  Carriers,   SJ  62-68. 

m.  CABBIAQE   OF  FA8SENGEBS,   Ef   63- 
172. 

A.  Nature   of   Relation,   {!   63-73. 

B.  Fares,    Tickets,    and    Special    Con- 

tracts, }}  74-85. 

C.  Performance  of  Contract,  j{   86-93. 

D.  Peraonal   Injuries,   t!  04-120. 

E.  Contributory     Negligence,    }}    130- 


143. 


n.     OABBIAGE  OF  GOODS. 

B.    LOSS  OB  INJURY. 
S  S7.    AeUona  fen  Iiois. 

[a]  Where  the  complaint  In  an  action  to 
recover  the  valae  of  goods  lost  by  negligence 
of  a  common  carrier  alleged  that  appellant 
received  the  goods  April  16,  1006,  and  the 


answer  alleges  that  they  were  received  April 
17  or  -18,  IBOe,  a  finding  that  they  were  de- 
livered April  16,  1B07,  which  subsequently 
describes  the  date  as  "said  16th  day  of 
April,  1006,"  the  figures  1907  are  evidently  a 
clerical  misprision;  and  a  finding  that  de- 
fendant did  not  deliver  the  personal  property 
to  plaintiffs  aeeording  to  its  agreement,  but 
that  by  its  negligence  the  peraonal  property 
was  destroyed  by  fire  April  19,  1906,  render* 
the  clerical  misprision  immaterial,  and  sus- 
tains the  action  for  its  value. — Morris  v. 
Bekin's  Van  &  Storage  Co.,  6  CaL  App.  420, 
S2  Fae.  362. 

r.    CAEBIEB   AS   WABEHOUSEMAN. 

946a.  Doty  and  ZilablUtr  of  Ourlar  aa 
^arebonsemuL 
fa]  Where  the  undisputed  evidenee  ahowa 
that  the  consignee  left  town  on  tbe  morning 
of  the  day  the  goods  were  received,  and  did 
not  return  until  the  goods  were  burning  or 
were  conBumed,  and  the  consigaee  could  not 
have  been  notified  to  take  the  goods  away 
before  their  destruction  by  tbe  fire,  it  be- 
comes immaterial  whether  any  notice  was 
attempted  to  be  given  to  tbe  consignee. — 
Broonton  v.  Southern  Pacifle  Co.,  2  Cal.  App. 
173,  83  Pae.  263. 

§  46.    Action  to  Enforce  UablUty  u  Wai»- 


[a]  Where  the  goods  shipped  were  lost  by 
Are  at  the  depot,  when  ready  to  be  unloaded, 
and  all  the  facts  relating  to  the  loss,  and 
the  efforts  of  defendant's  agents  and  em- 
ployees to  prevent  tbe  loss,  were  fully  gone 
into  npon  the  examination  and  cross-examina- 
tion of  the  plaintiff's  witnesses,  and  the  un- 
disputed facts  thus  elicited  ebowed  clearly 
that  the  defendant  was  not  guilty  of  ne^li- 
genee  or  want  of  proper  care,  the  question 
of  negligence  was  one  of  law  for  the  court, 

and  it  pro]     ' "''  '  ''     "        *'" 

V.  Souther 
Pac.  265. 

O.    LIMITATION  OP  LlABUJTr. 

LIABILITIES   SUBJSOT  TO  LIUITATION — NEO- 

LICENCE.  I  a. 
OOtrSTBUCTION    AND   KFrEOT  OP  CONTRACTa 

LIUITtNO  LIABILtTT.  |  SO. 
PLEADING  AND  ETIDBNCX  07  LIHITATIOH  AS 

DEFENSE.  I  SI. 
BEOEIFT  FOB  TEANSPOBTATION  BEYOND  LIXE, 


S  48.  Llablltttea  Subject  to  Limitation^ 
Negligence, 
[a]  Section  2175  of  the  Civil  Code,  pro- 
Tiding  that  a  common  carrier  cannot  be  ex- 
onerated by  any  agreement  made  in  antici- 
pation thereof  from  liability  for  its  gross 
negligence,  does  not  prohibit  such  a  contract, 
nor  prevent  it  from  having  such  effect. — 
Donlon  Bros.  v.  Southern  Pacific  Co.,  151  Cal. 
763,  91  Pac.  603,  II  L.  B.  A.,  N.  8.,  811. 
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.  may  b«  caused  hy  its  groM  nagligence, 
which  is  unexecuted  hy  th«  consignor,  ii  of 
no  binding  effect. — Broun  ton  v.  Bouthem 
Pacific  Co.,  2  Cal.  App.  173,  S3  Fac.  265. 

§  60.     Constnictlon  and  Effvct  of  Contncta 

T.tmJtlTig   IjabllltT. 

[a]  A  coBtraet  between  a  railTosd  company 
and  a  shipper,  reasonably  and  ratuDtaiily  en- 
tered into  by  the  parties,  the  primary  parpose 
of  which  wss,  as  the  rates  of  transportation 
charged  by  the  railroad  were  meaaured  by 
the  valnation  of  the  property  shipped,  to  fijc 
an  agreed  valuation  on  snch  property  ai  a 
basis  upon  which  freight  rate*  sbonid  be 
charged  and  paid,  on  condition  that  in  case 
of  loss  the  railroad's  liability  should  be  mcaa- 
ared  by  such  agreed  vsluation,  is  to  be  con- 
strued as  an  agreement  filing  the  valuation 
of  the  property  shipped,  and  not  as  a  con- 
tract limiting  the  liability  of  the  raOroad; 
and  in  ease  of  loas  through  the  gross  negli- 
gence of  the  railroad,  its  liability  cannot  ex- 
ceed the  valuation  so  fixed. — Donlon  Bros.  v. 
Southern  Pacific  Co.,  151  Cal.  783,  »1  Pac 
603,  11  L.  E.  A.,  N.  8.,  811. 

§  SI.     Plaadlng  uid  Brldence  of  Limitation 
u  Defense. 

[a]  Where  the  complaint  proceeds  apon  the 
theory  of  the  common-law  liability  of  the 
carrier,  and  the  plaintifF's  evidence  showed 
a  special  contract  limiting  the  eanier'a  lia- 
bility for  loss,  not  proximately  cansed  by  its 
negligence,  the  variance  is  a  sufficient  ground 
for  a  nonsuit. — Brounton  v.  Southern  Pacifie 
Co.,  2  Cal.  App.  173,  63  Pac.  2Q5. 

H.     CONNECTINO  CABRIEBS. 


[a]  The  marking  of  the  packages  of  sach 
merchandise  with  the  name  of  the  connecting 
carrier  at  the  intermediate  port  was  a.  suffi- 
cient designation  of  the  esnier  to  which 
they  were  to  ba  there  delivered;  and  the  fact 
that    they    were    bo    delivered    is    sufficiently 

E loved,  in  an  action  against  the  first  carrier, 
y  evidence  that  one  of  the  vessels  of  the 
connecting  carrier  brought  the  merchandise 
to  the  place  of  consignment  and  there  deliv- 
ered a  portion  of  it  to  the  conaignae. — 
Fairfield  v.  Pacific  Coast  8.  B.  Co.,  3  Cal.  App. 
106,   84   Pac.  438. 

§  66.  UabtUty  of  Initial  Oairiei  tot  Acts 
of  Connecting  Oairlen. 
[a]  Under  section  2201  of  the  Civil  Code, 
a  steamship  company  which  accepts  merchan- 
dise to  be  forwarded  beyond  a  particular 
port,  under  a  bill  of  lading  by  which  it  eon- 
traeta  to  cany  it  to  such  place  and  there 
deliver  it  to  the  consignee,  or  If  it  was  to  be 
carried  beyond  svch  place,  to  there  deliver 
it  to  some  connecting  carrier,  absolves  itself 
from  farther  liability  apon  making  a  delivery 
to  a  connecting  carrier  at  such  intermediate 
port.  And  a  statemant  in  the  bill  of  lading 
that  the  eouignee  was  at  a  place  beyond  such 


port  was  notice  to  the  steamship  company 
that  the  merchandise  was  not  to  be  delivered 
to  him  there,  but  that  it  was  to  be  delivered 
to  a  connecting  carrier. — Fairfield  v.  Pneific 
Coast  S.  8.  Co.,  3  Cal.  App.  106,  84  Pac.  438. 

m.     OAKBIAGE  OF  PASSENQEBS. 
A.     NATUEE   OF  EELATION. 

S  00.    Wbo  an  PuMDgera. 

[a]  The  relation  between  the  carrier  and 
passenger  continues  until  the  pasaenger  has 
slighted;  and  the  carrier  most  exercise  aa 
high  a  degree  of  care  in  affording  a  passenger 
a  reasonable  opportunity  to  alight  in  safety 
as  in  carrying  him  safely. — Maxwell  v. 
Fresno  Cit)'  By.  Co.,  4  Cal.  App.  745,  89  Fac. 
367, 


§  86.    Contract  for  Carriage  Bejond  Line. 

[a]  Where  there  are  several  connecting 
lines  and  the  plaintiff  passenger  seeks  to  re- 
cover for  sn  injury  resulting  from  the  act 
of  a  connecting  company,  he  must  show  a 
eontraet  whereby  the  defendant  carrier  agrees 
to  transport  or  warrants  his  transportation 
over  the  connecting  lines,  or  show  that  it 
had  such  control  over  or  controlling  interest 
in  the  connecting  compaoj  as  to  vest  the 
defendant  company  with  power  to  secure 
transportatioQ  over  the  connecting  line  and 
to  make  it  its  duty  to  see  that  such  trans- 
portation is  effectuated.  The  evidence  in 
this  case  reviewed  and  held  not  to  show 
snch  a  contract  for  carriage,  or  such  an  in- 
terest ot  control  by  the  defendant  as  to  ren- 
der it  liable  for  the  default  of  a  connecting 
line.— Kirk  v.  J.  8.  Kimball  Co.,  152  Cal. 
leo,  92  Pac.  34. 

[b]  A  common  carrier  may  so  issue  tickets 
beyond  its  own  lines  and  so  control  the  trans- 
portation of  its  passengers  as  to  be  held  to 
have  contracted  tor  the  entire  distance,  and 
in  consequence  be  answerable  in  damages  for 
any  breach  of  its  obligations  occnrring  on 
any  one  of  the  connecting  lines.-— Kirk  v. 
J.  S.  Kimball  Co.,  152  Cal.  ISO,  92  Pac.  84. 

C.    PEEFOEMANCE  OF  CONTBACT. 

§  B9.  Action  for  Breach  of  Contract — Form 
of  Bamedy. 
[a]  An  action  to  recover  a  sum  of  money 
as  damages  alleged  to  have  been  sustained  by 
the  plaintiff  through  the  failure  of  the  de- 
fendant, a  common  carrier  of  passengers,  to 
transport  him  from  Ban  Francisco  to  the  city 
of  DawEon,  Alaska,  although  based  on  a  con- 
tract, is  one  of  tort.— Kirk  v.  J.  8.  Kimball 
Co.,  162  Cal.  180,  92  Pac.  84. 

D.    FEBSONAL  IKJUBIEa 

CARE  BEQOIRED  OF  OARRIEB,  i  S4. 

STAGE  C0UPAHIE8,  I  »S. 

DiaCHARQINO  OF  PABSENQBBS,  1 104. 

fiOLLISION,  I  lis. 

ACTIONS  FOR  INJURIES— PRESUMPTIONS  AMD 
SDRSBM  or  PROOF,  1 134. 
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TBTAU  I  new. 

INSTRCCTIONS.  I  128. 

AfFEAL  AND  ERSOK,  {  129. 

§  M.    Care  Baanlrod  of  Ourler. 

[a]  A  carrier  of  paBHengers  tg  held  to  the 
exercise  of  the  highest  degree  of  care  foi  their 
safety  and  transportation,  and  liable  for  any 
injury  Euatained  by  them  in  the  courie  of 
transportation  through  failure  to  eierciee  such 
care.— Bonneau  v.  North  Shore  B.  R.  Co.,  158 
Cal.  406,  123  Am.  St.  Sep.  6S,  93  Pae.  106. 

[b]  A  common  carrier  of  passengers  owes 
to  every  passenger  the  Qtmost  care,  and 
where  a  pasaenger  is  injured  by  an  instra- 
nentality  used  by  the  carrier  in  the  proseco- 
tion  of  its  businees,  the  presumption  is  that 
it  occurred  by  the  negligence  of  the  earrier'a 
servant;  and  where  there  is  do  evidence  tend- 
ing to  rebut  such  presumptioe,  a  finding  that 
there  was  no  negligence  is  against  the  evi- 
dence— DinnigsD  V.  Peterson,  S  Cal.  App. 
764,  87  Pac.  218. 

[c]  Carriers  of  paasengers  must  use  the  ut- 
most care  and  diligence  for  tbcir  safety,  and 
are  liable  to  them  for  injuries  caus-d  by 
their  slight  negli((once. — Maxwell  v.  Fresno 
City  Hy.  Co.,  4  CaJ.  App.  715,  S9  Pao.  3G7. 

§  96,    __  Stags  Oompaales. 

[a]  Where  the  driver  of  a  stnge-coach  ap- 
proaches a  place  of  particular  danger  to  pas- 
sengers, he  is  bound  to  warn  them  of  the 
nature  of  the  danger,  to  the  end  that  they 
may  chooEe  whether  they  will  run  the  risk 
or  not,  and  in  view  of  the  rough  character  of 
a  turnout  on  a  mountain  road,  which  ha 
must  traverse  in  passing  a  ten-horse  team, 
and  safely  turn  in  again  on  a  narrow  place, 
covered  with  boutden,  on  which  the  stage 
was  upset,  it  was  negligence  on  his  part  not 
to  warn  the  passengers  of  the  danger,  in 
order  that  an  opportunity  might  be  afforded 
them  to  alight  and  avoid  the  danger, — Din- 
nigan  v.  Peterson,  3  Cal.  App.  TG4,  87  Pae. 
SIS. 

[b]  The  bewilderment  and  confusion  of 
mind  of  the  plaintiff,  though  aggravating 
his  peril,  which  was  caused  by  the  driver's 
negligence,  is  part  of  the  injury  inflicted  by 
the  negligent  person,  and  is  not  chargeable 
as  contribotory  negligeooe. — Dinuigau  v.  Pe- 
terson, 3  CaL  App.  764,  87  Pae.  213. 

§  104.    DlacbaiglDf  of  Passengers. 

[a]  The  relation  of  carrier  and  passenger 
continues  to  exist  while  the  passenger  is  ex- 
peditiously alighting  from  the  car;  and  the 
carrier  is  bound  to  exercise  the  same  high 
degree  of  care  in  affording  a  passenger  a 
reasonable  opportunity  to  alight  in  safety 
as  in  carrying  him  safely. — Cody  v.  Market 
St.  Ry.  Co.,  148  Cal.  90,  83  Pac.  666. 

§  Ilfi.    OoUlslon. 

[a]  In  an  action  for  the  death  of  a  street 
railway  passenger  alleged  to  have  been 
caused  by  the  joint  negligence  of  the  street 
railway  company,  in  collision  of  its  ear  with 
the  team  and  wagon  of  a  storage  company, 
although    the    storage     company     would     be 


chargeable  with  eontribntory  negligence  in 
an  action  for  loss  of  its  team,  yet,  where  the 
deceased  was  not  chargeable  with  contribu- 
tory negligence,  the  street  railway  company, 
whose  negligence  proximately  caused  the 
death  of  its  passeneer,  caunot  defend  the 
action  on  the  ground  that  the  storage  com- 
pany contributed  to  the  injury  which  re- 
sulted in  the  death.— Forsyth e  v.  Los  An- 
geles By.  Co.,  149  Cal.  569,  87  Pac.  "  I. 

[b]  The  motorman  of  the  street-ear  did  not 
exercise  the  highest  degree  of  care  to  pro- 
tect his  passengers  when,  seeing  the  team 
of  the  storage  company  closely  approaching 
the  crossing  with  no  evidence  of  the  driver's 
intention  to  stop,  and  knowing  that  if  he 
continued  on  his  course  a  collision  would  be 
inevitable,  he  made  no  reasonable  effort  to 
avoid  the  collision,  which  he  might  have 
easily  prevented. — Forsythe  v.  Los  Ajigeles 
Ky.  Co.,  149  CaL  669,  87  Pac  M. 

§  1Z4.    Actions    for   Injuiles— FresomptloEs 
and  Boiden  of  Proof. 

[a]  If  a  passenger  while  alighting  with  due 
care  is  injured  by  some  act  of  the  carrier 
in  operating  the  car  a  presumption  of  neg- 
ligence on  the  part  of  the  carrier  at  once 
arises,— Cody  v.  Market  St.  Ry.  Co.,  148  Cal. 
90,  82  Pae.  666. 

[b]  The  street  railway  company  was  bound 
to  use  the  highest  degree  of  care  for  the 
safety  of  its  passengers,  and  in  case  of  an 
injury  to  a  passenger  from  the  result  of  B 
collision,  the  burden  is  upon  it  to  show  that 
it  was  not  ^ilty  of  any  negligence  which 
in  whole  or  in  part  caused  the  injury. — For- 
sythe V.  Los  Angeles  By.  Co.,  149  CaL  569, 
87  Pac.  24. 

[c]  Where  an  action  is  brougbt  by  a  pas- 
senger against  a  carrier  to  recover  for  in- 
juries, he  makes  a  prima  facie  case  against 
the  carrier  when  he  shows  that  his  injuries 
were  sustained  by  some  accident  hap^ning 
to  the  train  on  which  he  was  riding,  in  the 
course  of  its  operation  by  the  carrier.  Such 
proof  raises  a  presumption  of  negligence  on 
the  part  of  the  carrier  in  the  operation  of 
the  train,  and  the  bnrden  is ,  then  thrown 
on  it  to  show  that  the  injury  sustained  by 
the  plaintiff  was  without  negligence  on  its 
part.— Bonneau  v.  North  Shore  B.  R.  Co., 
152  Cal.  406,  125  Am.  St.  Rep.  6S,  93  Pac 
106. 

[d]  In  an  action  for  injuries  sustained  by 
a  passenger  while  alighting  from  an  elec- 
tric railway  car,  as  the  resalt  of  a  sudden 
jerk,  where  the  evidence  showed  that  the 
car  had  slowed  down  and  nearly  stopped 
at  the  end  of  its  road,  when  plaintiff  started 
to  get  off,  and  that  he  had  hold  of  the 
Stan  cilia  n,  with  a  view  to  alighting,  and  that 
the  sudden  jerking  of  the  car  was  so  vio- 
lent SB  to  compel  plaintiff  to  release  his  hold 
and  to  throw  him  violently  to  the  ground, 
he  was  not  required  to  explain  the  cause  of 
the  sudden  jerk,  but  the  evidence  was  suf- 
ficient to  raise  a  presumption  of  negligence 
in  the  operation  of  the  ear  and  the  bnr- 
den of  proof  was  cast  upon  the  railway  com- 
pany to  lebut  such  presumption  to  the  satis- 
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fECtion  of  the  jnry. — "Rtntio  T.  Fresno  City 
Sy.  Co.,  2  Cal.  App.  317,  84  Pac.  857. 

i«1  When  an  eveot  takes  place  which^  ae- 
eoTding  to  the  ordmarj'  course  of  things, 
would  not  happen,  if  proper  care  was  eier- 
eiaed,  it  is  presumed  that  such  care  was  not 
exercised,  and  it  cannot  bs  said  as  mat- 
ter of  law  that,  according  to  the  ordinary 
coarse  of  things,  when  a  ear  has  reached 
its  terminna,  and  is  slowing  down,  and  nearly 
at  a  atop,  the  ear  is  likely  to  suddenly  and 
without  warning  accelerate  its  speed  to  such 
extent  as  to  throw  a  passenger  violently  to 
the  ground  who  was  holding  to  the  stanchion 
and  preparing  to  alight.  In  such  case,  the 
character  of  the  injury,  resulting  from  the 
sadden  jerking  of  the  car  as  a  cause,  might 
well  tend  to  show  that  but  for  defendant's 
negligence  it  would  not  have  happened. — 
Benfro  v.  Fresno  City  By.  Co.,  8  Cal.  App. 
31T,  84  Pae.  357. 

S  126y,.     Trial. 

[a1  In  a  eivU  action  for  damages  for  alleged 
negligence  of  a  railroad  company  causing  in- 
jory  to  a  passenger,  the  plaintUF,  upon  a  trial 
by  jury,  is  entitled  to  four  peremptory  chal- 
lenges only. — Hodges  v.  Southern  Pacific  Co., 
3  Cal.  App.  307,  S6  Pae.  620. 

§  128.    InstrnctioaB. 

[aj  Where  there  was  evidence  for  the  plain- 
tiff sufficient  to  warrant  it,  it  was  proper 
to  instruct  the  jury  that  "when  it  is  shown 
that  the  injary  to  the  passenger  was  caused 
by  the  act  of  the  carrier  in  operating  the 
instmmeutalittea  employed  in  its  business, 
tbere  is  a  presumption  of  negligence  which 
throws  upon  the  carrier  the  burden  of  show- 
ing that  the  injury  was  sustained  without 
any  negligence  on  his  part."  Bueh  instruc- 
tion importa  only  the  hurden  of  meeting  a 
prima    laeie    case,   and   not   of  proving   tbe 


were  properly  instructed  that  plaintiff  must 
prove  negligence  by  a  preponderance  of  evi- 
dence.—Cody  V.  Market  St.  By.  Co.,  148  Cal. 
90,  82  Pae.  966. 

[b]  In  an  action  for  Injuries  received  by  a 
passenger  on  a  street- car  through  the  al- 
leged negligence  of  the  defendant  in  start- 
ing the  ear  while  plaintiff  was  alighting 
therefrom,  it  was  proper  to  instruct  the  jury 
that  "the  carrier  of  passengers  is  required 
to  exercise  the  highest  degree  of  care  in  tbeir 
transportation,  and  is  responsibie  for  injuries 
received  b^  them  in  the  course  of  their 
transportation  which  might  bave  been  avoided 
by  the  exercise  of  such  care." — Cody  v.  Mar- 
ket St.  Bj.   Co.,  148   Cal.   90,  BU  Pae  666. 

[e]  In  an  action  by  a  passenger  on  a  street 
railroad  to  recover  damages  for  personal  in- 
jnriea  alleged  to  have  been  eansed  by  the 
negligence  of  the  carrier,  it  is  proper  to 
instruct  the  jury  that  "eontributory  negli- 
gence on  the  part  of  a  passenger  cannot  be 
presumed  from  the  mere  fact  of  Injury,  but 
moat  be  proved;  on  the  other  hand,  tbe  proof 
of  an  injury  to  a  passenger  on  the  car  of 
a  common  carrier  casts  apon  tbe  common 
eaniei  the  burden  of  proving  that  tbe  injury 
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was    occasioned    by   inevitable    casualty,   or 

some  other  cause  which  human  care  and 
foresight  could  not  prevent,  or  by  contribu- 
tory negligence  of  the  plaintiff,  unless  the 
proof  on  the  part  of  the  plaintiff  tends  to 
show  that  the  injury  was  occasioned  by  the 
contributory  negligence  of  the  passenger  e 
by    inevitaole    ■ "-     --    '--    -■■-- 


snalty, 


2100  of  the  Civil  Code,  which  requires  of 
the  carrier  of  passengers  the  use  of  the  "ut- 
most care  and  diligence."— Kline  v.  Santa 
Barbara  Consolidated  By.  Co.,  150  Cal.  741, 
60  Pae.   125. 

[d]  In  an  action  against  a  railway  com- 
pany to  recover  damages  for  personal  injuries 
to  a  passenger  resulting  from  a  collision 
caused  by  the  defendant's  alleged  negligencf, 
an  instruction  as  to  the  degree  of  care  re- 
quired of  tbe  defendant,  to  the  effect  thet 
in  order  to  absolve  itself  front  liability  it 
must  establish  "that  such  collision  was  cause 'I 
by  or  resulted  from  some  inevitable  cnsualty 
or  unavoidable  accident  or  cause  beyond  hu- 
man care  or  foresight  to  prevent,"  is  ti-e 
equivalent,  and  no  more  tban  the  equlvalen', 
of  the  rale  enacted  in  section  2100  of  the 
Civil  Code,  requiring  a  carrier  of  passengets 
to  nse  the  "utmost  care  and  diligence  for 
their  safe  carriage,"  and  is  a  correct  stat la- 
ment as  to  tbe  degree  of  care  required  of 
the  carrier. — VaJente  r.  Sierra  By.  Co.,  151 
Cal.  534,  91  Pae.  481. 

[f]  In  this  action  an  instruction  that  "Bail- 
road  companies  engaged  in  the  transportation 
of  passengers  for  reward  are  bound  to  use 
the  best  precautions,  in  practical  use,  to  so- 
eure  the  safety  of  their  passengers,"  while 
perhaps  too  broad  a  statement  as  nn  ab- 
stract proposition,  was  not  prejudicially  er- 
roneous, in  view  of  the  evidence  given  upon 
the  trial.— Valente  v.  Siena  By.  Co.,  151 
Cal.  634,  81  Pae.  481. 

[g]  In  such  an  action  it  is  not  error  t9 
instruct  the  jury  "That  the  plaintiff  was  a 
passenger  of  tbe  defendant,  and  that  the 
car  in  which  he  was  riding  was  derailed  or 
overturned  without  his  fault,  is  all  that  the 
plaintiff  need  establish  in  the  first  instance 
in  order  to  recover  for  such  injuries  aa 
may  have  been  proximately  caused  him 
thereby.  When  the  plaintiff  has  done  this, 
the  legal  presumption  arises  that  the  derail- 
ment or  overturning  of  the  car  occurred 
through  the  negligence  of  the  defendant,  and 
the  burden  of  proving  that  tbere  has  been 
no  negligence  is  east  upon  tbe  defendant." 
Such  instruction  has  nothing  to  do  with  de- 
claring any  mle  as  to  the  burden  of  proof 
in  the  ease — that  is,  tlie  burden  of  proving 
by  a  preponderance  of  evidence  the  negli- 
gence of  the  defendant — which  always  re- 
mains with  the  plaintiff  and  never  ehifts.— 
Bonneau  v.  North  Shore  B.  B.  Co.,  152  Cal. 
406,  125  Am.  St.  Bep.  68,  S3  Pae.  106. 

[h]  In  such  an  aetion  the  refusal,  at  the 
request  of  the  defendant,  to  instruct  the 
jury  that  "if  the  railroad  company  has  shown 
the  exercise  of  the  required  degree  of  care, 
it  is  not  obliged  to  go  further  and  explain 
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1  not  error  if 


the  cause  of  the  mceideut," 

the  pertineat  parts  of  such  : 
embodied  in  other  portions  of  the  charge. — 
BoDneau  v.  North  Shore  B.  R,  Co.,  152  CaL 
406,  125  Am.  St.  Bep.  6S,  93  Fac.  106. 

[i]  Wbere  the  evidence  showed  dearly  that 
the  facilities  for  alighting  were  the  Bama  on 
both  sides  of  the  train,  it  was  not  eonttibu' 
tor/  negligence  for  the  passenger  to  alight 
□n  the  outer  side  thereof;  but  the  jury  should 
find  that  the  conductor  was  guiltj  of  negli- 
gence in  not  observing  the  outer  side  of 
the  train.  It  was  error  for  the  court  to  base 
its  instructions  solely  on  contributory  negli- 
gence, and  to  take  the  qneation  of  defend- 
ant's negligence  from  the  jury.— Hodges  v. 
Southern  Pacific  Co.,  3  Cal.  App.  307,  86 
Fac.  620. 

§  129.    Appeal  and  Xinor. 

[a]  In  an  action  for  injury  to  s  passenger, 
the  refusal  of  the  court  to  strike  out  the 
opinion  of  a  witness  that  the  car  on  which 
the  plaintiff  was  riding  was  moying  at  an 
"unpardonable  high  rate  of  speed"  was  with- 
out prejudice,  if  the  conceded  facts  were 
that  the  car  had  escaped  all  control  and 
descended  the  grade  at  a  dangerous  rate 
of  speed,  which  the  combined  efforts  of  mo- 
torman  and  conductor  were  insufficient  to  ar- 
rest or  moderate. — Kline  v.  Santa  Barbara 
Consolidated  By.  Co.,  150  Cal.  741,  90  Pac. 
125. 

E.    CONTEIBUTOBT   NEGLIGENCE. 
§  130.    Alighting  or  Leading  Train. 


the  ground  on  which  she  stepped,  it  cannot 
be  said  that  the  jury  were  bound  to  And 
that  she  did  not  exercise  the  care  that  a 
reasonable  person  would  under  the  circum- 
stances. By  stopping  the  car  as  it  did,  and 
with  steps  immediately  in  front  o(  her,  the 
defendant,  in  effect,  invited  her  to  alight 
at  that  point.  The  passenger  may  rel^  some- 
what upon  the  carrier's  care,  and  is  only 
called  npon  to  act  as  a  reasonable  person 
would  under  the  circumstances. — Maxwell  v. 
Fresno  City  By.  Co.,  4  Cal.  App.  745,  89 
Fac.  367. 
.  [b]  Where  defendant's  street-car  stopped 
at  an  nnsafe  place  near  tbs  end  of  a  curb 
gutter,  where  the  lowest  step  was  twenty 
inches  above  the  ground,  which  slopes  to  a 
depth  of  two  feet  six  inches  nearer  the 
curb,  and  plaintiff's  foot  was  injured  in 
alighting  for  transfer,  and  it  appears  that 
the  car  could  have  been  stopped  where 
plaintiff  would  not  have  been  injured,  it 
cannot  be  said,  as  matter  of  taw,  that  de- 
fendant was  not  guilty  of  negligence,  nor 
that  the  plaintiff  was  guilty  of  contributory 
-  "lence. — Maxwell  v.  Fresnr  "■'—  "-  "~ 
.  App.  745,  89  Pac.  367. 

§  142.    OontzlhntOTT  Hegllganc*  as  Dafenas— 
QneBttons  for  Jnry. 
fa]  In  an  action  for  Injuries  sustained  by 
the  starting  of  a  railroad  train  while  plain- 


tiff was  alighting  therefrom  on  the  side 
farthest  from  the  station,  where  the  verdict 
was  for  plaintiff,  and  the  evidence  showed 
that  plaintiff  thereby  avoided  exit  upon  a 
track  on  the  other  aide,  and  that  there  wa* 
a  custom  to  alight  on  either  side,  and  both 
means  of  exit  were  open  to  plaintiff,  with- 
out notice  of  exit  in  any  particular  way, 
the  question  of  the  negligence  of  the  rail- 
road company,  in  not  affording  plaintiff  a 
reasonable  time  to  alight,  or  in  starting  its 
train  without  examination  as  to  who  were 
alighting  on  the  farther  side,  and  the  ques- 
tion of  the  contributory  negligence  of  the 
plaintiff,  or  the  reasonableness  of  the  celerity 
of  his  exit,  or  whether  he  undertook  to 
alight  from  a  moving  train,  were  qnestiona 
of  fact  for  the  jury. — Murphey  v.  Southern 
Pacific  Co.,  2  Cal.  App,  275,  83  Pae,  299. 

[b]  The  negligence  of  the  carrier  and  the 
contributory  negligence  of  the  passes gera 
are  peculiarly  questions  for  the  jury,  when 
different  concluaions  may  be  reasonably 
drawn  from  the  proved  facts,  whether  the 
evidence  is  conflicting  or  not.  The  case  must 
be  a  clear  one,  as  matter  of  law,  to  justif] 
the  court  in  holding  the  evidence  insuCB 
cient  to  sustain  a  verdict  for  the  plaintiff.— 
Maxwell  v.  Fresno  City  By.  Co.,  4  CaL  App 
745,  89  Pac.  367. 

§  143.    Instmctiotis. 

[a]  An  instruction  that  the  jury  might  con- 
sider the  age  of  the  injured  passenger  in 
determining  whether  she  was  negligent  in 
attempting  to  step  from  the  train  after  the 


there  was  nothing  in  the  evidence  to  justify 
it.  Her  age  alone,  in  the  abaence  of  any 
evidenee  aa  to  her  physical  and  mental  con- 
dition, was  hardly  a  circumstance  tending 
to  show  negligence  on  her  part, — Hodges  v. 
Southern  Pacific  Co.,  3  Cal.  App.  307,  86 
Pac.  620. 

^b]  Where  the  evidence  showed  that  the 
time  of  the  stoppage  of  the  train  waa  from 
twenty  to  twenty-five  seconds  only,  instruc- 
tions that  if  the  jury  find  that  the  acci- 
dent was  the  resnlt  of  unreasonable  delay  in 
leaving  the  train,  they  should  iind  for  de- 
fendant, and  that,  if  they  believe  from  the 
evidence  that  a  reaaonable  time  had  elapsed 
after  the  arrival  of  the  train  before  the 
injury  occurred,  then  the  relation  of  com- 
mon carrier  between  the  partiea  had  ceased, 
and  defendant  cannot  be  bold  liable  aa  a 
common  carrier,  were  inapplicable  and  er- 
roneous.— Hodges  T.  Southern  Pacific  Co.,  3 
Cal.  App.  307,  8S  Fac.  620. 

F.     EJECTING    PASSENOEBS    OB    TBES- 


S  149Vi.    Oompllanco  irttlt  Contract. 

[a]  Whatever  may  be  the  rule  is  other 
jurisdictions,  it  is  the  rule  In  this  state  that 
a  passenger  upon  a  railroad  train  may  stand 
npoD  the  terma  of  his  contract  for  passage, 
and  may  recover  damages  for  an  expulsion 
contrary  thereto. — Elser  v.  Southern  Facifle 
Co.,  T  Cal.  App.  4&3,  94  Pac  852. 
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[a]  Kotwi  that  audi  ng  th«  plaintiff  had  re- 
fnaed  to  pay  the  fare  demanded,  giving  cer- 
tain reasons  therefor,  and  though  the  eon- 
duetor,  npon  the  facta,  bad  the  right  to  eject 
him  in  a  reasonable  manner  for  nonpaTinent 
of  fare,  he  had  no  right  to  asiault  him  and 
to  cause  his  fall  from  the  moTing  car.  The 
relation  of  carrier  and  passenser  still  sub- 
sisted between  the  earrier  and  plaintiff,  so 
far  as  the  natars  of  the  treatment  due  him 
from  the  defendant  and  his  agents  wan  con- 
cerned.— Braly  v,  Fresno  City  By.  Co.,  6 
Cal.  App.  417,  09  Pac.  400. 

S  ISl'/t.    Identlflcatlon  of  Passenger. 

[a]  An  agreement  in  a  railroad  ticket  to 
the  effect  "That  I,  the  original  parchater, 
will  sign  my  name  and  otherwise  identify 
myself  as  such  purehsBer,  whenever  called 
upon  so  to  do  by  any  conductor  or  agent  of 
the  line  or  lioes  over  which  the  ticket  reads," 
does  Dot  make  the  railroad's  agents  the  ab- 
solute arbiters  of  the  identity  of  the  holder 
Df  the  ticket,  but  onl^  eaticlea  thvm  to  de- 
mand reasonably  satisfactory  evidence  of 
identification. — ?^arlow  v.  Southern  Pacific 
Co.,  151  Cal.  383,  121  Am.  St.  Rep.  127,  90 
Pac.  928. 

[b]  The  tme  meaning  of  the  contract  re- 
qniring  plaintiff  to  prove  his  identity  to  the 
satisfaction  of  the  train  agent  is  that  it  was 
bis  duty  only  to  give  such  reasonable  evi- 
dence of  his  identity  within  his  reach  as 
ought  to  satisfy  a  reasonable  man  honestly 
fesking  to  do  justice  between  the  company 
and  the  passengers;  and  requested  inatrnc- 
tiana,  without  quatiflcatious  to  the  affect  that 
it  waa  the  doty  of  the  plaintiff  to  identify 
himself  to  the  satisfaction  of  the  train  agent, 
were  properly  refused. — Brigham  v.  Southern 
Pacific  Co.,  2  Cal.  App.  522,  fi4  Pac.  308. 

[e]  Where  many  excursion  tickets  were  sold 
to  the  manager  of  an  excursion  train  for 
resale,  and  across  the  provisions  for  the  iden- 
tification of  passengers  were  atantped  in 
large  red  letters  "Not  required,"  and  the 
manager  wrote  the  name  of  the  passenger 
to  whom  he  sold  a  ticket  on  the  face  thereof, 
the  identification  of  the  passenger  was  there- 
by waived,  and  he  may  recover  actual  dam- 
ages for  a  wrongful  expulsion  from  such 
train  by  the  conductor,  on  the  ground  that 
his  signature  did  not  conform  to  that  writ- 
ten on  the  face  of  the  ticket. — Elser  v.  South- 
ern Pacific  Co.,  7  CaL  App.  493,  94  Pac.  852. 

§  155.    ZdabUlt;  of  Curlat  for  Acta  of  Ber- 

[a]  If  the  eondnetor  eau^ht  hold  of  the 
plamtiff  in  the  manner  testified  to  by  plain- 
tiff, and  continued  tbns  to  hold  him  until 
the  plaintiff  fell  or  was  thrown  to  the  ground 
from  the  moving  car,  the  act  of  the  conduc- 
tor involved  an  assault  for  which  the  de- 
fendant could  be  held  liable  for  the  re- 
sulting injury  to  the  plaintiff. — Braly  v. 
Fresno  City  By.  Co.,  9  Cal.  App.  417,  99  Pac. 


§  IGS.  Action*  tm  Ejectnwnt— Bight  of  Ac- 
ta] The  plaintiff  is  not  compelled  to  rely 
on  the  recovery  of  damages  for  breach  ot  the 
contract  of  carriage,  but  may  bring  an  ac- 
tion in  tort  to  recover  damages  for  a  wrong- 
ful eipoleion  from  the  train. — Delmonte  v. 
Southern  Pacific  Co.,  2  Cal.  App.  2U,  83  Pac. 


§  161.    Erldenctt. 

[a]  In  an  action  to  recover  damages  for 
wrongful  ejection  from  a  railroad  train  of 
a  passenger  who  held  a  ticket  from  New 
York  to  Los  Angeles  and  retnra,  in  consid 
oration  of  the  reduced  price  of  which  be 
had  agreed  that  be  mnst  identify  himself 
as  the  original  purchaser  to  the  satisfaction 
of  any  conductor  or  agent,  else  the  ticket 
should  be  void,  evidence  that  the  train  agent, 
who,  not  being  satisfied  of  his  identity  on 
the  return  trip,  ejected  him  from  the  train, 
knew  that  the  ticket  had  been  exhibited  for 
sale  at  the  office  of  a  ticket  scalper  in  Los 
Angeles,  was  sdmissibla  as  tending  to  show 
that  the  train  agent  acted  reasonably  in  the 

E remises,  and  to  show  that  the  passenger 
ad  acted  in  bad  faith  in  trying  to  sell  the 
ticket,  and  as  tending  to  mitigate  the  dam- 
ages which  plaintiff  was  entitled  to  recover, 
if  the  jury  were  satisfied  he  was  entitled  to 
recover  anything, — Brigham  v.  Southern  Pa- 
cific Co.,  2  Cal.  App.  S22,  84  Pac.  306. 

[b]  The  burden  was  npon  the  plaintiff  to 
show  that  he  complied  with  bis  contract  by 
furnishing  such  proof  of  his  identity  as  would 
satisfy  a  reasonable  man,  and  it  being  a 
question  of  fact  for  the  jury  to  determine 
as  to  what  was  reasonable,  it  should  have 
been  put  in  possession  of  all  of  the  facts 
upon  which  the  train  agent  acted  in  requir- 
ing further  identification  of  the  plaintiff  on 
his  departure  from  the  train. — Brigham  v. 
Southern  Pacific  Co.,  2  Cal.  App.  622,  84 
Pac.  300. 

[e]  In  an  action  against  a  street  railway 
company  to  recover  for  injuries  austaioed 
through  its  negligence  from  the  wrongful 
act  of  the  conductor  of  one  of  its  cars,  in 
assaulting  the  plaintiff  and  causing  his  fait 
from  one  of  its  cars  while  in  motion  for 
nonpayment  of  fare,  to  plaintiff's  serious  and 
permanent  injury,  held,  that  the  verdict  for 
the  plaintiff  was  sufaciently  supported  by 
his  testimony,  notwithstanding  conflicting 
evidence  to  the  contrary. — Braly  v.  Fresno 
City  By.  Co.,  9  Cal.  App.  417,  99  Pac.  400. 

§  162.    Damages, 

[a]  Where  a  married  woman,  traveling  on 
such  a  ticket  with  her  nursing  child,  after 
famishing  the  agent  of  the  railroad  with 
all  means  in  her  power  in  proof  of  her  iden- 
tity with  the  original  purchaser,  including 
the  repeated  writing  of  her  signature,  is 
wrongfully  ejected  from  the  train,  in  the 
night-time,  at  a  station  far  from  her  home, 
without  her  baggage  and  without  money,  a 
verdict  in  her  favor,  against  the  company, 
for  the  sum  of  five  hundred  dollars  is  not 
excessive. — Ifarlow  v.  Southern  Pacific  Co., 
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151  Cal.  3S3,  121  Am.  St.  Hep.  1ST.  90  Pac      6 
921  '  ' 

fb]  An  BWKrd  by  the  jnry  of  ttve  hnndred 
dollkl's'  damagei  for  a  wrongful  expulsion  of 
the  paaseagar,  as  the  result  of  which  be 
walked  three  milea  to  his  home,  getting  wet 
in  ao  doing,  from  which  he  contracted 
pneamoDia,  cannot  be  said  to  be  ezcesBiTe, 
and  is  coQcluaive  on  this  court,  in  the  etats 
of  the  evidence,  where  the  tiial  court  fairly 
Bubmitted  to  the  jury  the  question  whether 
the  plaintiff  had  aggraTsted  his  injuries  or 
■icknesB  by  bis  own  negligence. — Delmonte 
T,  Bouthein  Paci£e  Co.,  I  CaL  Add.  211.  B3 
Pac.  269.  "^         ' 

[c]  Where  the  acts  of  the  conductor  in 
•ipelling  the  plaintiff  and  in  requesting  his 

arrest  and  inprisoninent  on  resistance  were 
free  from  maJicB  and  ill-will,  and  through 
mistake  as  to  bia  authority,  and  on  piomise 
10  the  arresting  police  offcer  that  he  would 
prefer  charges  against  the  plaintift,  and  Ms 
action  in  that  regard  was  repudiated  by  the 
company,  and  no  chargu  was  preferred 
against  the  plaintiff,  the  action  of  the  con- 
ductor in  causing  the  arrest  and  imprison- 
ment is  to  be  considered  as  within  the  ap- 
parent scope  of  his  authority,  on  the  ques- 
lion  of  actual  damages;  but  the  company 
cannot  bo  charged  with  exemplary  damages 
■toT  the  arrest,  which  was  not  expreaaly  an- 
•  fiorized  nor  sanctioned  by  it. — Elser  v.  South- 
ern Pacific  Co.,  r  Cal.  App.  493,  94  Pac 
852. 

[d]  Held,  that  a  verdict  for  damages  in. 
favor  of  plaintiff  in  the  sum  of  (4,000  is  ex- 
cessive, and  is  ground  for  a  new  trial,  un- 
less plaintiff  ahall  stipulate  to  release  all 
of  the  judgment  above  the  sum  of  $S0O,  in 
which  case  the  judgment  would  be  ordered 
modified  accordingly  and  affirmed  in  that 
«um. — Elaer  v.  Southern  Paeifle  Co.,  7  CaL 
App.   493,  94  Pae.  S52. 


§  164.     ■ 

[a]  In  an  action  for  damages  against  a 
railroad  company  for  wrongful  ejection  of 
plaintiff  from  its  train,  after  having  pur- 
chased a  ticket  for  a  particular  station,  in 
reliance  npon  its  custom  to  st^p  thereat,  on 
the  day  before  a  holiday,  where  the  evi- 
dence was  conflicting  as  to  the  existence  of 
such  custom,  the  court  properly  modified  in- 
Etructions  requested  by  the  defendant,  and 
gave  instructions  at  req^uest  of  the  plaintiff, 
BO  as  to  include  the  right  of  the  plaintiff 
to  depend  npon  snch  custom,  in  the  absence 


CEMETERIES. 

li  nud  for  linrlU  of  tbo  dead,  wliatliet 
itbn  pUeoi,  and  racnlatlou  ro- 
latlns  thsrato;  oisanlutlon.  [nucbiMi,  and 
ol  comiianlii  formad  to  pravtda  and 
places;  and  rlghti,  datlta,  uid  Uabllltfoa  of  tad) 
eompanlei  and  of  iiiiie1ias«r>  of  lati  oi  other  rltfiU 
01  yrlvUogu  In  r«ip«ct  el  propertj. 


3.    Power  to  Regulate. 

[a]  The  right  to  prohibit  interments  In  ■ 
given  territory  rests  upon  tbe  conditiooa 
existing  in  that  territory.  "Where  a  ceme- 
tery in  which  it  is  proposed  to  make  inter- 
ments is  located  in  a  thickly  settled  eom- 
raunity,  further  interments  there  may  be  pro- 
hibited, because  the  burial  of  dead  bodies 
in  close  proximity  to  tbe  habitations  of  the 
living  has  a  tendency  to  endanger  tbe  health 
of  large  numbers  of  persons.  Wliere,  how- 
ever, toe  place  in  which  it  proposed  to  bnry 
the  dead  la  remote  from  human  habitations, 
or  is  close  to  but  few  dwellings,  the  abso- 
lute prohibitions  of  interments  is  an  unrea- 
sonable restriction  of  a  lawful  business,  not 
fairly  justified  or  required  for  the  preser- 
vation of  the  public  health,  and  will  not  be 
sustained  by  the  courts. — Laurel  Hill  Ceme- 
tery v.  City  and  County  of  San  Francisco, 
153  Cal.  464,  93  Pac.  70. 

[b]  The  city  and  county  of  San  Francisco 
is  not  estopped  from  prohibiting  the  inter- 
ment of  dead  bodies  within  a  cemetery  situ- 
ated in  a  thickly  settled  portion  of  the 
municipality  by  the  fact  that  many  years 
previously,  when  the  «ite  of  the  cemetery 
was  far  from  human  habitations,  it  had  made 

grant  of  the  land  for  cemetery  purposes 


§  4.  Cotutructloii  and  Reasonableness  of  Oi- 
dlnaucsB  Begnlatlng  and  AboUsMng. 

j;a]  Where  the  effect  of  an  ordinance  of  the 
city  and  county  of  San  Francisco  is  merely 
to  prevent  further  interments  in  cemeteriee 
situated  within  deuGely  populated  portions 
of  the  municipality,  it  will  not  be  held  nn- 
reasonable  as  to  auch  a  cemetery  solely  be- 
cause there  are,  within  the  limits  of  the  city 
several  large  tracts  of  land  far  removed  from 
human  habitation. — Laurel  Hill  Cemetery  v. 
City  and  County  of  San  Francisco,  152  Cal. 
464,  93  Pae.  70. 

[b]  Whether  the  danger  to  be  apprehended 
from  the  interment  of  dead  bodies  m  thickly 
settled  parts  of  a  city  is  to  be  best  averted 
by  a  prohibition  of  further  burials  ii  a  ques- 
tion of  policy  to  be  decided  by  tbe  super- 
visors, and  with  their  determination  the 
courts  will  not  interfere.  The  courts  will 
take  judicial  notice  of  the  fact  that  ceme- 
teries so  situated  are  likely  to  be  detrimental 
to  the  public  health. — Laurel  Hill  Cemetery 
V.  City  and  County  of  San  Francieco,  152  Cal. 
464,   93   Pac.   TO. 

CERTIORARI. 

Inolnde  review  by  mptrlor  eoorU  of  JnlleUI 
action  of  Inferior  trlbnaal*  or  oJllcen  In  itotntorT 
or  other  pioeeedlnfi  not  isbjeeti  of  appeal  oi  wilt 
of  error,  etc.,  by  ramoval  and  oxanilnBtlon  of  reeotde 
of  anoh  procoedlnfs  for  eorraetlan  of  arrori  and 
ImBolarltlei  tluralD;  natora  and  scop*  of  the 
TSDedy  In  genarsl;  In  what  caws  and  w  to  wlut 
proeeadlDis  nrlew  by  caitleiaTl  Is  allowad: 
grotmds  for,  Julidletton  to  grant,  and  proceodinc* 
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t6  oMaln  TtTtov  by  eartlanrl;  leqnUIUs,  Imubo*, 
mud  aSMA  of  wilti,  itc.,  of  otrtloiul;  q""""t  or 
JlHnlntm  raeb  «ilti;  ntBrai  tbratto  ud  pioeood- 
Ino  OerMii;  Kouliut  uid  doUmliwtloD  tboaof, 
and  •S*ct  of  dteUlou  UutMn;  mltw  of  tb*  pte- 
witln^;  and  eoiti  on  eartlorurl. 
I.  NATUBB  AND  QE0UND8,  SS  1-B9. 

A.  Natnra  and  PioprietT  ot  BamedTi 

a  i-ii. 

B.  Deciaiona  Berlawable,  ft  lE-EB. 
n.  PEOCEEDINGS     AND     DBTEHMINA- 

TION,  II  30-53. 

I.    KATUSE  AND  aBOUNDS. 


KATDRB  AND  SCOPE  OF  BEUEDT,  1 1 
EXISTEMCE  OF  OTHEB  REUEDT.  1  3. 
EXISTENCE  OF  REUEDT  BT  APPEAL  OB  VBIT 
OF  ERROR.  I  S. 

a  ENTITLED  TO  WEIT,  t  9- 


S  1.    NatBie  and  Scopo  of  B«iiMdr. 

[a]  The  order  complained  of  ditectlne  an 
agent  of  the  oonrt  to  remove  the  traok  is 
neither  an  order  granting  an  iDJanetion  nor 
Ml  order  appointing  a  receiver,  and  wai  not 
appealable;  and  the  petitioner  has  no  other 
plain,  epeody,  or  adequate  rsmedjr  which  can 

teclade  the  remed]'  hy  certiorari. — Boca  & 
lyaltoD  B.  B.  Co.  v.  Superior  Court,  ISO  Cal. 
147,  S8  Pac.  715. 

5  £.    ExlrtMicB  of  Other  Braoady. 

[a]  Where  the  bidder,  whose  bid  aeema  to 
bHve  been  continuous  until  the  part  pajment 
and  confirmation  of  hia  bid,  thereafter  gave 
notice  of  the  reroeation  of  bis  bid,  and  peti- 
tioned for  a  writ  of  review  to  annul  the 
second  order  confirming  his  bid,  even  if  it  be 
conceded  that  the  court  had  no  jurisdiction 
to  confirm  his  bid,  a  writ  ot  review  will  not 
lie  to  annul  the  order  confirming  the  same, 
there  being  a  ^lain,  speed;  and  adequate  rem- 
edy if  the  prior  bid  was  not  then  existing 
to  defend  against  the  enforcement  of  the 
order.— Jerrue  v.  Superior  Court,  7  Cal.  App. 
717,  85  Pac  006. 


by  Ai^oal  cc 
Wm  of  Error. 

[a]  A  writ  of  review  will  not  lie  to  annul 
an  order  directing  the  payment  of  money  by 
the  plaintiff  to  a  receiver  of  an  insolvent 
bank,  notwithstanding  the  claims  of  third 
parties  to  part  of  the  funds  who  had  been 
allowed  to  intervene,  where  the  order,  how- 
ever erroneous,  was  in  effect  a  final  adjudi- 
cation of  the  rights  of  all  parties,  an  appeal 
from  which  wiU  afford  the  petitioner  for  the 
writ  an  adequate  remedy. — Anglo-Californian 
Bank  t.  Superior  Court,  163  Cal.  753,  96  Pac. 
803. 

[b]  An  appealable  order,  even  if  in  excess 
of  jnrisdiction  cannot  be  reviewed  in  certi- 
orari proceedings. — Anglo-Calif oraian  Bank  T. 

.Superior  Court,  1S3  C^.  753,  06  Pae.  803. 


[c)  Where  a  prior  petition  for  ■  writ  of 
review  in  the  superior  court  has  been  denied, 
the  remedy  of  the  petitioner  is  by  appeal 
from  the  judgment  of  the  aoperior  court; 
and  a  subsequent  petition  to  tnia  conrt  for 
a  writ  of  review  will  be  refused  on  that 
ground. — Beaumont  T.  Samson,  4  Cal.  App. 
701,  80  Pae.  137. 


only  remedy  for  any  error  of  the  court  being 
by  appeal  from  the  final  judgment,  the  rem- 
edy by  writ  of  review  is  unauthorized,  and 
an  application  therefor  must  be  denied, — 
Dent  v.  Superior  Court,  7  Cat  App.  683,  95 
Pac  B72. 

[e]  An  order  denying  a  motion  to  vacate  an 
order  directing  the  issuanee  of  a  writ  of 
mandamus  is  appealable;  and  certiorari  docs 
not  lie  to  review  euch  order,  however  errone- 
ous It  may  be. — Tingley  v.  Superior  Court, 
8  Cal.  App.  47,  BS  Pae.  SO. 

S  9.    Persons  Entitled  to  Writ 

[a]  Certiorari  will  not  lie  in  favor  of  stran- 
gers to  the  record  who  have  no  direct  right 
of  appeal.— Elliott  v.  Superior  Conrt,  144  Cat. 
601,  103  Am.  Bt.  Bop.  102,  77  Pac.  1109; 
Delmas  v.  Superior  Court,  141  Cal.  510,  77 
Pac  1132. 

[b]  The  purchaser,  not  having  complied  with 
the  conditions  of  purchase,  has  no  Interest 
In  the  property  or  estate,  and  is  not  entitled 
to  a  writ  of  review  to  annul  the  order  set- 
ting aside  the  confirmation  of  the  sale.^ 
In  re  Johnson,  7  Cal.  App.  436,  04  Pac  502. 

[c]  The  confirmation  of  the  prior  bid  is  the 
only  order  in  which  the  prior  bidder,  as 
applicant  for  the  writ  of  review,  Is  inter- 
ested. He  has  no  eoncem  with  the  order 
vacating  and  setting  aside  the  order  confirm- 
ing the  second  bid,  whether  such  order  was 
properly  or  erroneously  made;  and  he  can- 
not object  thereto  on  his  application  for  such 
writ  of  review. — Jerrue  v.  Superior  Court,  7 
Cal.  App.  717,  95  Pac  906. 

[d]  A  stranger  to  the  record  cannot  review 
upon  certiorari  a  judgment  or  order;  but  he 
may  become  a  party  to  the  record  by  moving 
to  vacate  the  judgment  or  order.  If  he  baa 
a  remedy  by  appeal,  certiorari  will  not  licj 
bnt  if  he  has  no  remedy  by  appeal,  certiorari 
win  lie  to  review  an  excess  of  jurisdiction. — 
Tingley  v.  Superior  Conrt,  8  Cal.  App.  47,  06 
Pae.  £0. 

B.    DECISIONS  EETIEWABLB. 

ORODNDa  FOB  IS8DANCE  OF  WRIT— WAMT  OR 
EXCESS  OF  JURISDICTION.  1  IS. 

DI3CRETI0NABT  ORDERS  AND  ORDERS  WITH- 
IN JDRISDIOTION  OP  LOWEB  COURT.  I  IB. 

PROBATE  ORDERS,  I  33. 

ORDERS    or    SUPERIOR    COURT    OH    APPEAL, 

gss. 


§  13.    Otorads  for  IsTOance  of  Writ— Wact 
or  Excess  of  JorisdloUon. 
[a]  The  writ  of  review  only  lies  to  deter- 
mine the  question  ot  jurisdiction  and  matters 
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neceasaiy  to  determine  jariadictional  facte; 
and  where  ttiere  U  Dotbing  in  tbe  record  to 
show,  and  no  elaiin  is  made,  that  the  cDnrt 
was  without  juriBdietiou,  errora  complained 
of  which  occurred  at  a  hearing  before  the 
superior  eoait,  in  the  exercias  of  itg  juris- 
diction, are  not  reviewable  upon  eaid  writ. — 
Wetzel  V.  Superior  Court,  3  Cal.  App.  40S,  85 
Fac  8S8. 

[bj  The  writ  of  review  may  not  be  used  to 
correct  errora,  but  can  onlj  be  issued  where 
the  court  to  which  it  naj'  be  directed  has 
acted  without  or  in  ezcesa  of  juriadiction. — 
Goodman  t.  Superior  Court,  8  Cat.  App.  £33, 
96  Pac.  395. 

[o]  Tbe  writ  of  certiorari  only  liea  to  re- 
view and  annul  an  act  without  or  in  eicesa 
of  jurisdiction.  It  cannot  be  issued  to  cor- 
rect errors  either  of  fact  or  iaw  committed 
bj  the  lower  court,  within  the  limits  of  its 
jurisdiction.  It  cannot  be  used  in  this  state 
as  a  writ  of  error,  whether  there  is  a  remedj 
by  appeal  or  not. — Dablgren  v.  Superior 
Conrt,  S  Cal.  App.  622,  97  Fac.  6S1. 

[d]  Though  certiorari  can  only  issue  where 
there  is  an  excess  of  jurisdiction,  and  if  the 
superior  court  had  jurisdiction  to  vacate  an 
order  admitting  an  alien  to  naturalization,  its 
judgment  cannot  be  reviewed  herein,  though 
rendered  upon  inaafficient  evidence,  or  in 
some  irregular  method  of  procedure;  yet, 
where  it  had  no  jurisdiction  to  vacate  the 
order,  the  vacating  order  will  be  annulled 
upon  certiorari.— Tinn  v.  U.  S.  District  Atty., 
148  Cal.  773,  113  Am.  St.  Bep.  354,  S4  Pac. 
153. 

[e]  In  an  aetion  to  foreclose  a  trust  deed 
securing  bauds  of  one  railroad  company,  in 
which  another  railroad  company  is  defendant, 
and  by  answer  claimed  rights  of  way  for  two 
croBsings  over  the  track  of  the  llrst  company, 
which  were  in  place  and  operation  and  supe- 
rior to  the  rights  of  the  foreclosing  plaintiff, 
an  ex  parte  order  on  affidavits  removing  en- 
tirely the  track  of  one  of  the  crossings,  aa 
being  maintained  in  violation  of  a  temporary 
injunction  obtained  by  the  foreclosing  plain- 
tiff in  another  suit  to  enjoia  its  use,  without 
any  notice  or  other  opportunity  of  the  com- 
pany opeiating  the  crossing  to  be  heard  prior 
to  its  removal,  ie  in  violation  of  the  conatitu- 
tional  guaranty  that  no  one  shall  be  deprived 
of  property  without  due  process  of  law,  and 
will  bo  annulled  upon  certiorari.— Boca  & 
Loyalton  B.  B.  Co.  v.  Superior  Court,  150 
Cal,  147,  88  Pac.  715. 

[f]  Although  the  injunction  was  suspended 
and  the  railroad  company  reeonstructed  the 
crossing  removed,  yet  where  the  court  br  its 
agent  retained  the  rails  removed,  and  refused 
to  vacate  the  order  removing  the  track  on 
motion  of  such  railroad  company,  the  ques- 
tion has  not  become  moot  by  reason  of  the 
reconstruction  of  the  track,  and  the  order 
removing  it  will  be  annulled  upon  certiorari. 
Boca  ft  Loyalton  B.  B.  Co.  v.  Superior  Court, 
150  Cal.  147,  88  Pac.  715. 

S  16.    I>lscretlonu7  Ordert  and  Ordars  Wttli- 
la  JoTlsdlctloii  of  Lower  Court. 
[a]   Certiorari  to  review  an  order  extending 
time  to  plead,  demur,  or  move  examines  only 


the  jurisdiction  of  the  eonrt  to  mnke  tho 
order  complained  of,  and  no  mere  error  in  tho 
exercise  of  jurisdiction  can  be  considered 
thereupon.— Voorman  v.  Superior  Court,  149 
Cal.  E66,  SB  Pac.  694. 

[b]  If  the  payment  of  the  judgment  im- 
properly rendered  in  the  superior  court,  upon 
which  execution  might  be  issued,  was  upon 
legal  compulsion,  it  may  be  reviewed  upon 
certiorari,  but  not  if  the  payment  was  vol- 
untary. But  where  a  voluntary  payment  is 
pleaded  by  the  respondent  to  the  writ  of  re- 
view, the  burden  ia  upon  him  to  show  that 
fact,  and  tt  will  not  tie  presumed. — Null  v. 
Superior  Court,  4  Cal.  App.  201,  87  Pac.  392. 

r>  22,    Probata  Orders. 

[a]  The  appointment  of  a  stranger  as  a  spe- 
cial administrator  of  the  estate  of  a  deceased 
person,  in  preference  to  the  daughter  of  the 
decedent,  who,  as  heir  at  law,  devisee  and 
legatee,  petitioned  for  the  appointment,  con- 
stitutes an  error  in  the  exercise  of  jurisdic- 
tion, which,  however  gross,  cannot  be  an- 
nulled upon  writ  of  certiorari. — Dahlgren  ▼. 
Superior  Conrt,  8  Cal.  App.  6E2,  97  Pac.  681. 

§  23.    Orders  of  Snperior  Ooort  on  Appeal. 

[a]  Where  the  appeal  waa  heard  upon  a 
statement  of  the  case,  the  superior  court  baii 
jurisdiction  to  determine  the  nature  of  thi- 
appeal;  and  certiorari  will  not  lie  to  revleii' 
the  eoncluaion  reached. — Smith  v.  Superior 
Court,  2  Cal.  App.  629,  81  Pac.  54. 

[b]  Certiorari  will  lie  to  annul  tbe  dismisM'i 
by  the  snperior  court  of  an  appeal  from  ™ 
justice's  court,  when  a  deposit  of  the  whole 
amount  of  the  judgment  and  all  coats,  <>x- 
eeeding  the  amount  of  $100,  was  deposited 
in  court  the  day  after  the  notice  of  the  ap- 
peal was  filed;  and  tbe  excess  of  snch  deposic 
will  not  vitiate  the  appeal  if  it  was  inteuduii 
to  make  it  elfectnal. ^Pacific  Window  Olas» 
Co.  V.  Smith,  8  Cal.  App.  762,  97  Pac.  898. 

[c]  When,  upon  a  former  application  for  a 
writ  of  certiorari  to  review  an  order  of  tho 
superior  court,  the  writ  was  denied  solely 
on  tbe  ground  that  the  superior  court  was 
not  made  a  party  to  the  writ,  upon  a  nevr 
application  to  which  the  anpcrior  conrt  is  a 
party  any  language  then  used  relative  to  the 
merits  is  not  res  adjudicata,  and  cannot 
prejudice  the  parties  not  then  before  the 
court,  nor  preclude  this  court  from  deter- 
mining the  merits,  as  if  the  former  opinion 
had  not  been  rendered. — Bichmond  v.  Su- 
perior Court,  9  Cal.  App.  62,  98  Pac.  57. 

S  26.  Acts  and  Proceedings  of  Pnbllc  Offi- 
cera,  Boa^rds  and  MiinlclpaUtlee. 
[a]  A  writ  of  review  will  not  lie  at  suit 
of  a  taxpayer  of  the  school  district  to  annul 
the  order  of  the  board  of  supervisors,  not- 
withstanding an  averment  that  grievous  and 
burdensome  taxes  will  bo  imposed  upon  his 
land  for  the  support  of  the  city  high  school- 
It  is  only  whan  an  attempt  is  made  by  tbe 
city  authorities  to  levy  and  collect  taxea 
upon  lands  outside  of  the  high  sehoo)  district, 
and  not  till  then,  that  the  plaintiff  may  be 
heard  in  relation  thereto. — Mooney  t.  Board 
of  Supervisors,  2  CaL  App.  65,  83  Pae.  165. 
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[hi  Certiorari  will  not  lie  to  test  tli«  valid- 
ity of  the  action  of  the  Boperviaors  in  de- 
tlartDg  territory  described  in  its  order  to  be 
ialj  incorporated  as  a  manicipni  eorporatioD 
of  the  iizth  class,  under  a  epecifled  name. 
The  proper  remedy  is  by  a  proceeding  in  quo 
warranto. — Eeaomoot  t.  Samson,  5  Cal.  App, 
401,  90  Pae.  830. 


after  dae  publication  of  notice  thereunder 
objeetiona  to  the  assessment  and  diagram 
were  duly  filed,  if  no  aetion  was  taken  at 
the  next  regular  meeting  of  the  city  couacil 
held  after  the  lapse  of  the  thirty  tlays  al- 
lowed by  the  act  for  the  filing  of  objections, 
either  to  CDasider  the  same,  or  to  adjourn 
the  consideration  thereof  to  a  day  fixed, 
the  eonncil  lost  jurisdiction  to  proceed  under 
the  publication  made,  and  any  further  action 
thereunder  shonld  be  annalled  upon  writ  of 
review. — Stoner  v.  Cily  Council  of  Los  An- 
geles, 8  Cal.  App.  607,  97  Pac.  882. 


§  4S.    Bevtow — Confined  to  Record. 

[a]  In  a  proceeding  in  certiorari  to  review 
the  action  of  the  trial  court  in  vacating  a 
-ndgment,  the  record  or  judgment-roll  cannot 
^e  impeached  for  want  of  jurisdiction  by  evi- 
-1nnce  aliundej  and  the  minutes  and  flies  of 
the  court  are  inadmissible  for  that  purpose. — 
nnllerino  v.  Superior  Court,  2  Cal.  App.  759, 
M  Pac   225. 

CHABITIE8. 
luclods  flfta,  dtvlM,  Ixqnasti,  and  truli  for  pni- 
notta  rscurdwl  M  eliulC*bI«  umi;  UuIt  valldltj,  o^ 
•ntlsn,  tuid  •fleet  in  gonnl,  and  tppUeatlDU  to  thua 
nf  doetrina  at  ey  prei;  oriaidxatloii,  franeblMS,  and 
twvira  of  oliarltaUe  aoeletUs;  ililits.  powers,  and 
Uabllltiss  of  sneli  sodatla*  or  at  inutMS  of  ctwrlttn, 

01  of  tbo  donon.  ud  of  baufldirlM;  JudlcU  oon- 
trol  and  piotoctloB  of  ehariUbU  MdetioB  and 
ekaittlM;  and  lomodlas  mIbUhc  theiMo. 

I.  CEEATION  AND  VAtlDITT,  !E  1-lD. 

n.  CONSTBUCTION,       ADMIOTSTEATION 

AND  ENFORCEMENT,  H  20<31. 

L    OSBATION  AKD  TAUDITT. 

WHAT  CONSTITCTEa  CHAItITABI.E  TRUBT,  1 1. 
CHAHITY  DEPISED,  I  tW. 

STATUTE  CONSTRUED,  13^. 

VALIDITY  AND  SUfTICIENOT  IM  G&NEBAL,  |  B. 

WHO  MAY  TAKE,  ]  S. 

SECRET   SOCIETIES,    i  IB, 

DESIG.1ATION  OV  BBNBPICIARIE9,  t  H. 

§  1.    Wlut  OonsUtotes  OharlUble  Trast. 

[a]  A  testamentary  trust  which  contemplate* 
purposes  "charitable  or  other"  cannot  be  sus- 
tained as  a  charitable  trust. — Estate  of  Satro, 

2  Cof.  Pro.  Dee.  120. 

[b]  A  bequest  to  a  street  railroad  corpora- 
tion ia  trust,  to  be  by  it  in*<Kired  anu  the 
ineonie  used  in  purchasing  booka  and  maga- 
sinea  for  the  reading-room  of  the  employees 
•f  such  corporation,  is  not  a  public  charity.^ 
Eatate  of  HnU,  3  Cef.  Pro.  Dee.  37& 


[c]  The  main  distinction  between  an  ordi- 
nary trust  and  one  for  charitable  ujes  is  that 
the  former  is  for  a  definite,  ascertained  object, 
while  the  latter  is  favored  and  supported  in 
equity  by  reason  of  the  uncertainty  of  its 
object.— Estate  of  Hull,  3  Cof.  Pro.  Dec.  378. 

[d]  Where  the  intention  of  the  testator,  as 
shown  by  Ibe  language  employed  in  his  will, 
was  to  create  a  fund  for  the  benefit  of  per* 
sons  who  were  capable  of  being  aa^rrtnined 
and  recognized,  there  is  no  uDcertnluty  of  the 
object  of  the  trust,  and  the  main  feature  of 
a  public  charity  is  lacking. — Estate  of  Hull,  3 
Cof,  Pro.  Dec.  878. 

§  IVi.    Obulty  Defined. 

[a]  The  term  "charity"  1*  a  broad  one,  and 
nay  be  applied  to  almost  anything  that  tends 
to  promote  the  general  well-being  and  well- 
doing of  the  human  race. — Estate  of  £meric, 
5  Cof.  Pro.  Dec  E86. 

§  2^1.    Btfttuto  Oonatmed. 
[a]  Section    723    of    the   Civil    Code,   which 

firovides  that  "all  directions  for  the  aecumu- 
ation  of  the  income  of  property,  except  such 
as  are  allowed  by  this  title,  BrB_  void,"  ap- 
plies to  accumulations  for  charities. — Estate 
of  Sntro,  2  Cof.  Pro.  Dec.  120. 

§  e.    Validity  and  Stiffldencr  In  OeneraL 

[a]  The  exception  to  the  general  rule  that 
where  a  grant  for  charitable  purposes  is 
sought  to  be  enforced  by  beneficiaries,  who 
have  taken  poBsession  of  the  property 
granted,  and  have  continuoual^  used  tne  same 
for  snch  purposes,  equity  will  devise  plans 
for  carrying  it  out,  has  no  application  to  the 
facts  of  the  present  case,  wherein  the  deed 
did  not  name  a  grantee  capable  of  taking. — 
Bixford  v.  Zeigler,  150  Cal.  435,  119  Am. 
St.  Rep.  229,  SS  Pac  1002. 

[b]  A  degree  of  vagueness  is  allowable  in 
charitable  bequests.— Eet ate  of  Hanson,  3  Cof. 
Pro.  Dec.  207. 

§  9.    Who  may  Take. 

[a]  A  corporation  can  exercise  no  powers 
bejond  those  specified  in  its  charter,  and  a 
Rtreet  railroad  corporation  cannot  be  endowed 
with  the  powers,  duties  or  responsibilities  of 
an  eleemosynary  or  charitable  institution. — 
Estate  of  Hull,  3  Cof.  Pro.  Dec.  378. 

[b]  A  legacy  for  the  restoration  of  an  old 
church  and  a  town  hall  is  a  charitable  use. — 
Estate  of  Emeric,  S  Cof.  Pro.  Dec.  2S6. 

§  16.    Secret  SodetleB. 

[a]  Held,  that  the  evidence  was  sufficient 
as  to  the  charitable  character  of  the  lodge, 
and  the  holding  of  its  funds  in  trust  for 
purposes  of  charity.  (Smith,  J.,  contra.) — 
Eauffman  v.  Foster,  3  Cal.  App.  711,  80  Pac. 
1108. 

§  17.    Dedgnatloii  of  Bflnefldaries. 

[a]  Where  there  is  a  gift  to  charity  gen- 
erally, indicative  of  a  general  charitable  pur- 
pose and  pointing  out  the  mode  of  carrying 
it  into  eSeet,  if  that  mode  fails,  still  the  gen- 
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«rBl  parpose  of  charitj  ihall  be  cariied  out; 
but  vbere  tbe  teaUtor  shows  an  ir  tent  ion, 
not  of  general  eharitj,  but  to  give  to  some 
particnUr  institution,  then  if  it  fails  be- 
cause there  is  no  such  institution,  the  gift  does 
not  go  to  charity  gBnerally. — Estate  of  Hull, 
3  Col.  Pro,  Dec.  378. 


[a]  The  testamentary  trust  iurolved  in  this 
case  is  found  by  the  eourt  not  to  evince  a 
"general  charitable  intent"  which  will  be 
given  effect  so  far  as  is  consistent  with  the 
rules  of  law,  if  the  mode  prescribed  is  un- 
lawful.— Estate  of  3ntro,  2  Cof.  Pro.  Deo. 
120. 

§  24.  Snpervlsloii  and  AdmtaJatratlon  by 
Courts  of  EvUty. 
[a]  The  competency  of  tbe  lodge  to  accept 
the  trust  imposed  upon  it  by  the  terms  of 
the  decree  of  distribution  must  be  presumed 
in  favor  of  the  decree,  and  if  tbe  ease  were 
otherwise,  an  association  of  members  is  so 
far  under  the  control  of  a  court  of  equity 
that  they  wLU  be  compelled  to  execute  the 
duties  of  the  trust.  (Smith,  T.,  contra.) — 
Kauffman  v.  Foster,  3  CaL  App.  741,  S6  Pae. 
1108. 

S  31.    Action*. 

[a]  In  a  suit  to  quiet  title,  which  involves 
tbe  validity  of  a  charitable  trust  created  by 
will,  the  court  held  that,  in  the  circumstances 
of  the  case,  the  primary  trustees  sufficiently 
represented  the  beneficiaries,  and  that  neither 
the  attorney  general  nor  the  ultimate  trus- 
tees in  being  were  necessary  parties  defend- 
ant.—Estate  of  Sutro,  2  Cof.  Pro.  Dec,  120. 

CHATTEL  HOBTQAQES. 

Include  tiansfars  of  personal  propaitr  In  finaral. 
■•  MCDtlt7  for  parmont  of  moDer  or  parfaimanBe  at 
cautraets  or  ottwx  obllcattont,  vbotlMr  sncb  truifsi 
lo  made  b;  eoDVorano*  on  eonUtlon  ar  wltli  a 
dorestince  or  by  dsed  of  trait,  et  be  msda  by  bill 
of  aalo  or  atligi  couverance  absolnts  In  rann  irlth- 
ont  daltveiy  of  tbo  piaportj;  nature,  legnliiMi, 
validltj,  Incldsnta.  operation,  and  eSact  of  inoli 
tranriirs;  avldsne*  rolitlnc  tluiata;  inittnmonts 
In  WTltlnf  br  wblch  inch  eonvarancei,  dalMuuxas, 
etc.,  are  nui^o,  and  dallvarr,  accoplanco,  recording 
or  HglstTttioB,  and  conitrnetlon  tli*r«gf;  llani  of 
moiXgagn  and  pilorltlsa ;  rlshts.  dntlgs  and  llablUtlei 
of  tbo  paitlas  M  botwoan  thsmMlvsi  uid  aa  to 
otb«r>;  affact  of  tranifers  of  dabti  or  abllgattans 
•aenred  or  af  tnartfafM,  and  of  piopartr  mortcaced; 
frandolont  nla  or  remoTal  of  Doiwad  caodi;  par- 
mant  or  otbai  aatlifactlaa  or  ralaaae;  aufercemaDti 
and  ledamptlan. 

I.  REQUISITES  AND  VALIDITY,  3!  1- 
25. 

A.  Nature  and  Essentials,  ES  1-lB. 

B.  Contents  and  Validity,  }E  20-25. 
n.  FILING,  EECORDING   AND  REGIS- 
TRATION, tS  26-29. 

IV.  LIEN  AND  PRIORITY,  JJ  S5-1S. 


VUL  BALE  OR  REMOVAL  BY  MORTGA- 
GOR, fi  69-75. 
X  FORECLOSURE,  »  77-98. 

L    BEQUISITES  AND  VALIDITT. 

A.    NATURE  AND  ESSENTIALS. 
§  7.    StatutoiT  Prarlstons. 

[a]  The  authority  for  the  creation  of  chat- 
ty mortgages  in  thia  state  derives  its  force 
from  the  statutory  provisions  relating  to  the 
subject,  and  fill  rights  accruing  by  virtue  of 
such  mortgages  can  be  protected  and  pre- 
served only  by  fuJly  meeting  the  require- 
ments of  the  statute  and  strictly  observing 
its  provisions. — Hopper  v.  Keys,  15E  Cal.  488, 
93  Pac  1017, 


B.    CONTENTS  AND  VALIDITY. 
§  21.    Description  itf  Froportr. 

[a]  As  between  the  parties  to  •  chattel 
mortgage  sougbt  to  be  foieelosed,  it  is  only 
necessary  that  the  description  of  the  chattels 
therein  shall  be  sufficient  to  identify  them 
with  a  reasonable  degree  of  certainty  as  sub- 
ject to  the  lien  thereof;  and  a  description  of 
the  mortgaged  chattels  as  "All  the  furniture, 
upholstery,  carpets,  draperies,  chinaware,  and 
Other  honsebold  goods  of  every  kind,"  con- 
tained in  a  specified  building  definitely  de- 
scribed and  located,  is  amply  sufficient  to 
identity  them,  where  no  rights  of  third  par- 
ties are  involved. — John  Breuner  Co.  v.  gipg, 
9  CaL  App.  271,  98  Pac.  1077. 


§  29.    Placft    of    nUng    for    Record— Wlten 
Property  la  Bamoved  from  Ooonty. 

[a]  In  the  absence  of  any  speeiSc  statutory 
provision  regarding  the  removal  of  mort- 
gaged property,  the  record  of  a  chattel  mort- 
gage in  the  town  or  county  where  it  is  re- 
quired to  bo  originally  filed  for  record  is  eoa- 
struetive  notice  to  all  tbe  world,  and  the 
mortgage  is  valid,  even  though  the  property 
may  be  removed  to  another  town  or  county, 
or  even  to  another  state. — Hammels  t.  Sen- 
tons,  151  Gal.  520,  91  Pac.  327. 

[b]  Under  section  2965  of  the  Civil  Code, 
wlien  personal  property  mortgaged  is  there- 
after by  the  mortgagor  removed  from  tbe 
county  in  which  it  is  situated  and  the  mort- 
gage was  originally  recorded,  it  does  not  be- 
come exempt  from  tbe  lien  of  tbe  mortgage 
until  tbe  expiration  of  thirty  days  after  the 
removal,  notwithstanding  tbe  mortgagee  does 
not  during  such  period  either  record  the  mort- 

Sage  in  tbe  county  to  which  the  property  has 
een  removed  or  take  it  into  his  posBCBsion. 
Hammela  v.  Sentona,  151  Cal.  520,  91  Pae. 
327. 


[c]  Under  section  2965  of  the  avil  Code, 
where  personal  property  situated  and  mort- 
gaged in  one  county,  where  the  mortgage  is 
properly  recorded,  is  afterward  removed  to 
another  connty  by  the  mortgagor,  the  failure 
of  the  mortgagee  to  record  the  mortg-kge  In 
the  county  to  which  the  mortgaged  property 
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h&a  bean  removed  withio  thirty  dajs  aftw 
laeh  remorai,  baa  the  effect  ipao  facto  of  ex- 
empting the  mortgaged  property  for  all  time 
aod  wherever  afterward  situated  from  the 
aperation  of  the  mortgage  in  so  far  as  it 
concents  ereditora  of  the  mortgagor,  unleie 
the  mortgazee  within  that  time  takes  poe- 
session  of  the  property.  And  the  recordation 
of  the  mortgage  ^ter  the  time  preseribed  bj 
the  statnte,  in  the  eountj'  in  which  the  prop- 
ertj-  ia  then  attuated,  does  net  have  the  effect 
of  TeviTtng  the  mortgage  lo  as  to  render  it 
operative  against  the  ereditors  of  the  mort- 
gagor. These  results  follow,  althongh  the 
property  was  nirreptitioaily  removed  by  the 
moTtgsgor,  and  although  the  ereditora  had 
sctnal  knowledge  of  the  eiietenee  of  the 
mortgage  end  its  recordation. — Hopper  r. 
Keys,  152  Cal.  488,  B2  Pao.  1017. 

ZV.    ZJEH  AMD  PBIOBITT. 
S  37.    FioiWTty  Oomod  by  Lien. 

[a]  The  lien  of  a  chattel  mortgage  attaches 
to  the  proeeeds  of  sale  of  the  mortgaged  prop- 
erty, and  the  mortgagee  has  the  right  to 
insist  upon  payment  out  of  such  proceeds.— 
Williams  V.  Corker,  141  Cal.  468,  77  Pae. 
1004. 

[b]  Under  a  lease  of  a  prune  orchard  giving 
the  lessor  the  right  to  remove  and  sell  the 
crop  and  pay  the  rent  out  of  the  proeeedi, 
delivering  the  remainder  to  the  lessee,  con- 
ceding without  deciding  that  the  lessee  had  a 
mortgagable  interest  in  the  crop,  the  lien 
thereof  ceased  upon  the  rightful  removal  and 
sale  of  the  crop,  under  the  authority  of  the 
lease,  the  provisions  of  which  were  made  part 
of  the  crop  mortgage,  and  were  Icdowd  to  the 
mortgagee. — Qates  v.  Tom  Quong,  3  Cal.  App. 
443,  85  Pac.  662. 

$  42V'f     Notice  as  Affecting  Frloilty. 

[a]  Aetnal  notice  to  the  lessor  of  the  ex- 
istence of  the  crop  mortgage  could  not  affect 
his  right  to  remove  and  sell  the  crop;  nor 
coald  eonstroctive  notice  of  the  crop  mort- 
gage to  the  purchaser  make  the  purchase 
thereof  by  bim  tortious. — Gates  v.  Tom 
Quong,  3  Cal.  App.  443,  85  Pac.  662. 


f  70.    Sights  and  LlahlUtles  of  PnrchMer. 

[a]  One  who  purchases  snch  mortgaged  prop- 
erty in  the  county  to  which  it  was  removed 
during  the  period  of  thirty  days  after  the 
removal,  without  actual  notice  of  the  mort- 
gage, is  guilty  of  conversion  in  appropriating 
and  destroying  it  during  that  period.  The 
mortgagee  acquired  a  complete  cause  of  ac- 
tion against  him  when  such  conversion  was 
committed,  and  did  not  lose  it  by  subse- 
quently failing  to  record  the  moitgaga  in 
that  county.— Hammela  t.  Sentoua,  151  Cal. 
520,  W  Pac.  327. 

S  TL   mght  to  Proeeeds  of  Sale. 

[a]  Where  the  first  mortgagee,  as  agent  of 
the  second  mortgagees,  instead  of  complying 
with  the  agreement  to  foreclose   them,  ae> 
Cal.  IH(*>i— *1S 


isfied  both  mortgages  of  record  and  then 
sold  the  property  for  an  amount  in  cash 
equal  to  the  principal  of  the  second  mortgage, 
and  took  a  mortgage  equal  to  his  first  mort- 
gage, and  another  mortgage  to  a  third  per- 
son, he  is  liable  to  his  principal  for  the 
amount  due  on  his  original  second  mortgage, 
with  interest  thereon  from  the  date  of  tne 
sale.— Wagner  v.  Wedell,  3  Cal.  App.  X74,  85 
Pae.  1^0. 

[b]  In  such  ease  the  first  mortgagee  who 
sold  the  property  and  took  notes  and  mort- 
gages for  part  of  the  purchase  price,  is  es- 
topped, as  to  the  principal,  froL.  saying  that 
those  notes  and  mortgages  were  cot  money; 
whether  it  was  all  in  money,  or  that  which  as 
to  his  principal  ought  to  have  been  money, 
is  immaterial;  and  he  is  responsible  to  his 
principal  for  money  had  and  received,  who  L 


274, 


Pac.  126. 
[e]  Upon  an  assignment  by  the  ( 


■  of 


a  second  chattel  mortgage  to  a  first  mortga- 
gee under  a  power  of  attorney  for  collection, 
and  with  an  agreement  that  the  first  mort- 
gagee would  foreclose  them  together,  and  bid 
enough  to  cover  both  mortgages,  the  first 
mortgagee  was  the  agent  of  the  second  mort- 
gagee, and  it  was  his  duty  to  act  in  the 
utmost  good  faith  for  the  interests  of  the 
principal,  and  not  adversely  to  him;  and 
the  second  mortgagee,  as  principal,  had  the 
right  to  rely  apon  the  judicial  sale  agreed 
upon  with  his  agent. — Wagner  v.  Wedell,  8 
CaL  App.  274,  85  Pac.  126. 

X     FOBEOLOS1TBE. 

rOBBCLOSDRB  BT  ACTION— BEPLETIM  AS  AS- 
GILLART  BEMEDT,  (  SOs. 

INTEBVBNTIOK  BT  BABKBOPTOT  OBSDI- 

TOB,  I  asu. 

——  PLEADING,  I  B7. 

EVIDENCE.  gSBH. 

~ —  VEBDIOT  AND  FINDIN08, 1 «». 

§  86a.    Foreclosnre  by  AcUoo— Beplevln  as 
Aadlluy  Bemedy. 

[a]  Wbere  a  chattel  mortgage  by  its  terms 
gives  to  the  mortgagee  the  right  to  take  pos- 
session of  the  mortgaged  property,  upon  de- 
fault in  payment,  ^e  prior  election  by  the 
mortgagee  to  foreclose  the  mortgage  does  not 
bar  an  action  of  replevin  by  the  mortgagee 
to  recover  possession  of  the  property.  Such 
remedy  is  ancillary  and  auxiliary  to  the  fore- 
closure, resting  upon  the  right  of  possession 
given  by  the  contract. — Ely  v.  Williams,  6 
Cal.  App.  455,  82  Pac.  393. 

[b]  In  such  case,  the  plea  of  a  prior  action 
pending  to  foreclose  the  mortgage  when  the 
replevin  suit  was  instituted  was  properly 
overruled. — Ely  v.  Williams,  6  Cal.  App.  455, 
92  Pac.  393. 

$  86yt.    Interventtou     by    Buikmptcy 

Creditor. 
[a]  Upon    the    adjndieation    of    the    bank- 
ruptcy of  a  defendant  in  an  action  to  fore- 
close a  chattel  mortgage,  his  property  passes 
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into  the  handa  of  the  court  for  dispoaition, 
aod  becomes  a  trust  fuod,  in  which  everj 
creditor  of  tha  defeodant  has  a  special  in- 
terest or  lien;  and  an;  creditor  ma^  maintain 
an  action  in  anj  eompetCDt  tribanal,  either 
in  an  original  suit,  or  b?  wbt  of  interven- 
tion, to  prevent  the  tmet  fund  from  being 
frandnlentlj  appropriated.  The  right  of  the 
creditor  to  intervene  in  the  action  of  fore- 
cioanre  is  not  affected  b;  th«  fact  that  ha 
might  have  applied  in  the  banhruptej  court 
for  a  stay  of  proceedings. — Depauli  v.  Espi- 
taUier,  3  Cal.  App.  23S,  S4  Pae.  899. 

S  87.    —  FIoMUng. 

fa]  Where  the  complaint,  findings  and  decree 
foreclosure  give  merely  the  description  of 
various  articles,  as  set  forth  in  the  mortgage, 
without  other  description  or  location  of  the 
property,  the  mortgagor  cannot  be  heard  to 
complain  of  an  indeuiite  description  of  the 
property^  mortgaged,  in  the  action  to  foreclose 
it  as  written,  whatever  might  be  the  effect  of 
ft  sale  under  the  description. — Brenneke  v. 
Smallnun,  2  Cal.  App.  30e,  83  Pac.  302. 

§  88'/i.    Ertdenco. 

[a]  -Where  the  goods  were  located  in  an 
apartment  bouse,  and  defendant  undertook 
to  assume  the  mortgage,  and  interposed  s 
defense  that  plaintiif  misrepresented  the 
profits  of  the  business,  &nd  claimed  that  it 
was  conducted  at  a  losa,  and  had  testified  to 
the  income  and  expenses  of  the  business,  the 
court  properly  excluded  evidence  to  show  the 
sources  of  payments  made  on  the  note,  as  not 
tending  to  strengthen  the  defense. — John 
Breuno*  Co.  v.  King,  9  Cal.  App.  271,  9S  Pac. 
1077. 


written  to  plaintiff  b;  defendant,  to  the  effect 
that,  after  being  in  possession  of  the  apart- 
ment for  nearly  two  months,  she  did  not  de- 
sire to  give  it  up. — John  Brenner  Co.  v. 
King,  9  Cal.  App.  271,  98  Pac.  1077. 

[c]  Where  there  is  no  allegation  in  the  an- 
swer that  there  was  any  misrepresentation 
as  to  the  value  of  the  furniture,  its  original 
cost  is  immaterial,  and  the  defendant  was  not 
entitled  to  put  in  evidence  the  books  of  the 

flaintiff  to  show  the  original  cost  of  the 
urniture. — John  Breuner  Co.  v.  King,  9  Cal. 
App.  271,  98  Pae.  1077. 

§  89.    Verdict  and  Findlnga. 

[a]  In  an  action  to  foreclose  a  chattel  mort* 
gHge  to  secure  a  note  of  the  defendant,  where 
the  findings  as  to  the  execution  of  the  note 
and  mortgage  follow  the  allegations  of  the 
complaint,  a  finding  in  accordance  therewith 
that  to  secure  the  note  the  defendant  exe- 
cuted "a  mortgage  of  the  personal  property 
described  in  paragraph  3  of  the  complaint," 
followed  by  a  finding  of  its  record,  referring 
to  volume  and  page  of  the  record,  sufficiently 
shows  the  execution  of  the  mortgage  de- 
scribed in  the  complaint,  though  not  in  terms 
referring  thereto,  end  an  objection  to  its  suf- 
flciencv  is  hypercritical. — Brenneke  v.  Small- 
man,  2  Cal.  App.  306,  S3  Fac.  302. 


[b]  Where  the  evidence  showed  that  attach- 
ment claims  against  defendant's  property 
which  were  unsatisfied  were  asaigned  and 
transferred  to  the  plaintiff,  and  that  the 
release  of  the  attaenment  by  plaintiff  was 
the  agreed  consideration  on  which  the  note 
and  chattel  mortgage  were  executed,  the  eon- 
sideration  thereof  was  proved,  and  the  omis- 
sion to  find  upon  defendant's  plea  of  want 
of  consideration  could  not  prejudice  the  de- 
fendant.— Mushet  V.  Fox,  6  Cal.  App.  77,  91 
Pac.  534. 

[c]  In  an  action  on  a  note  and  chattel  mort- 
gage, a  ploa  of  want  of  consideration  ii  an 
nSirmative  defense,  and  if  evidence  was 
offered  in  support  of  it,  it  would  be  the  duty 
of  the  court  to  find  thereon,  but  where  it 
appears  from  the  record  that  the  omission  to 
find  thereon  would  not  affect  the  substantial 
rights  of  the  defendant,  the  judgment  will 
not  be  reversed  on  account  of  such  omission, 
Mushet  T.  Fox,  6  CaL  App.  77,  91  Pac.  534. 

UiVlL  BIOHTS. 

Inelnde  protecUon  nf  ^ueisl  tlxlits  ol  a  personal 


§  2yi.    Property  Bights. 

[a]  Bights  of  property  are  in  fact  inherent 
in  every  natural  person,  and  do  not  depend 
on  coustitutional  grant  or  guaranty.  Undei 
OUT  form  of  government  by  constitution  the 
individual,  in  becoming  a  member  of  organ- 
ized society,  nnlesa  the  constitution  states 
otherwise,  sorrenders  only  so  much  of  these 
personal  rights  as  may  be  eouaidered  essen- 
tial to  the.  furtherance  of  the  objects  for 
which  it  exists. — Ex  parte  Quarg,  149  Cal. 
79,  117  Am.  8t.  Eep.  115,  84  Pae.  766,  5 
L.  B.  A.,  N.  S.,  183. 

CLERKS  OF  COURTS. 
Include   offleeri   of  dvll   trlbun»U  sntbadsed   to 

peitarm  clerical  Cnnetloni.  with  laddantal  Jndlctal 
powaii.  wbatlur  d«iJcnsUd  u  olvrki,  prothaiiolarles. 
or  197  other  tltlu ;  appolntnuBt,  qnallfleatlaii,  Unnra, 
and  nmoTSl  of  sncli  oftlGars.  and  <x  offldo  and  d* 
facto  clatki  at  courts  i  and  thsli  rlfbts,  povexa. 
duties,   and  UaDllItlss. 

$  3.    DeputtM  and  Asalatonte— Powan. 

(a)  A  deputy  county  clerk  is  ex  officio  » 
clerk  of  the  superior  court,  and  as  each  has 
power  upon  the  trial  of  an  action  in  such 
court  to  administer  oaths  to  witnesses. — 
People  V.  CoUina,  8  CaL  App.  492,  92  Pac. 
513. 

COMMON  LAW. 

Indnde  the  badr  of  euftomsry  and  atatntor;  law 
recotnlzsd  and  adopted  In  the  isvaral  sums  as  tha 
basil  of  tlieli  JuUpradenea,  not  crMtsd  b;  eiprras 
enacbiant  el  Uu  itaM  leclslstnrvi ;  pranuaptiDas  s» 
to  IM  silittnei,  and  proof  of  lu  miss;  Its  soaross, 
prlndplei  snd  mf'r" ;  and  Its  application  In  luuraL 

5  V/s.    Bula  of  Oallfotnla  Jnil^nidence. 
[a]  The    jurisprudence    of    California    reats 


DqitizedbyGoOt^le 


C0MPB0MI8E  AND  SETTLEMENT,  ES  A-9. 


8627 


formatioD  of  tbe  state  govermnent  in  all 
cases  where  not  abrogated  or  modified  by 
•tatute. — Estate  of  Benton,  3  Cof.  Pro.  Dee. 


COBIPBOMISE  AMD  SETTLEMENT. 

iBciDda  kdjortmuit  at  matun  In  dlipnta,  \*tot* 
•I  pwwllng  mit,  ij  mntnal  sonaislaiiB  sod  sctm- 
M«Bts,  0r  of  mitttuJ  seeoniiti  oi  dabu  br  ■cnamant 
u  to  Om  balanc*.  *nd  dlMbuft  Itoa  liabllltr 
ttwTMn;  BstDT*.  ngnlsltw,  nUdlty,  inddants,  op«n- 
Hon,  and  affoct  of  laeli  idjuitmsut  »nd  dltolurgo  la 
nanal;  and  ligbU,  UsbUlUH  and  nmcdioi  of  tka 

POLICY  OP  THE  LAW,  J  A. 

WHAT  CON8TITDTES  A  COlfFBOUISE  IH  OEN- 
ERAI,.  1  1. 

CONSIDERATIOIT.  I  S. 

OOXBTK0CTION  AND  EFFECT  OF  AOSEEMENT 

— MERGER  AND  BAR  OF  CAUSES  OF  AC- 
TION AMD  DErsNSES.  1  8. 

PARTIES  COSCLCDED.  |  B. 

ETIDENCE — ADUISSISILITT,  {  11. 

S  A.    POUcy  of  the  Lav. 

[a]  It  U  the  fixed  policy  of  tti«  law  to  en- 
courage  the  Bettlement  of  diaputea  and  the 
prevention  of  litigation,  and  when  sneb  aet- 
tlement  has  been  made,  acted  upon  and  ac- 
quiesced in,  parties  will  not  be  permitted  to 
violate  tbe  compact,  unless  eireumetauces  of 
frand  or  nndue  inflaence  are  shown. — Bree  t. 
Wheeler,  4  Cal.  App.  109,  87  Pac.  £55. 

§  1.    Wliat  ConrtitnteB  a  OompronUM  In  Q«ii- 
end. 

[a]  The  eontraet  set  forth  in  tbe  opinion, 
held,  not  to  be  a  composition  agreement,  and 
not  to  be  a  bar  to  the  plaintiff's  caose  of 
action. — Beynotds  v.  PonnBjlvania  Oil  Co., 
150  Cal.  629,  89  Pac.  SID. 

[b]  The  doctrine  that  an  oral  agreement  &x- 
ing  a  disputed  line  between  owners  of  land, 
when  it  IS  carried  into  execution  and  pos- 
session is  entered  into  in  accordance  with  it. 
ii  not  within  the  statute  of  frauds,  is  based 
npon  the  right  of  parties  to  adjust  their  dif- 
ference* in  respect  of  law  by  mutual  agree- 
ment,  which  when  executed  is  binding  as  to 
each,  and  is  equally  applicable  to  an  executed 
oral  agreement  settling  disputed  water  rights, 
immediately  carried  into  effect,  and  acqui- 
esced in  for  ■  considerable  period  of  time. — 
Bree  V.  Wheeler,  4  Cal.  App.  109,  87  Pac.  255. 

[c]  Where,  prior  to  the  date  of  the  settle- 
ment, each  of  the  parties  was  claiming  tbe 
water  in  dispute,  and  defendant  was  using  it 
for  irrigation,  against  plaintifl^g  protest,  and 
it  was  orally  agreed,  to  avoid  litigation  and 
in  lettlement  of  their  respective  rights  to 
the  nse  of  the  water,  that  they  should  divide 
it,  each  naing  one-half  thereof,  and  the  oral 
tpeemeot  was  executed  by  such  party  being 
placed  in  possession  of  one-half  of  the  nse 
of  the  water,  each  thereby  acquired  a  per- 
fect equity,  entitling  him  to  a  deed  from  the 
other  and  the  equitable  title  of  each  to  one- 
halt  thereof  will  be  protected. — Bres  v. 
Wheelct,  4  CaL  App.  109,  87  Pac.  255. 


S  S>    —  OotislderatiDii, 

[a]  It  ia  the  policy  ot  the  law  to  discourage 
litigation  and  to  favor  compromifies  and  vol- 
untary settlements.  The  compromise  of  a 
doubtful  claim  is  usually  valid,  and  tbe 
mutual  release  of  their  respective  right!  by 
th^  parties  to  the  controversy  and  the  desire 
to  avoid  a  snit  at  law  are  a  sufficient  con- 
sideration for  such  compromise. — Dickie  v. 
Steiger,  i  CaL  App.  622,  SS  Pac.  811. 

[b]  The  defendant  haviog  a  right  under  the 
contract  to  claim  that  the  contract  was  valid, 
and  secured  to  him  valuable  rights  for  twen^ 
years,  and  that  it  was  executed  upon  a  suf- 
ficient consideration  and  not  procured  by 
fraud,  and  having  surrendered  all  rights 
thereunder  for  the  Cl,500  paid,  as  a  compro- 
mise of  the  disputed  claim  to  avoid  litiga- 
tion, such  surrender  and  payment  were  a 
sufficient  consideration  for  the  compromise. — 
Dickie  v.  Steiger,  4  Cal.  App.  822,  88  Pac.  814 

§  &  Conatrnctloii  and  Effect  of  Agreement 
— Merger  and  Bw  of  Causse  of  Acttm 
and  Defansea. 

[a]  A  finding  fixing  the  date  of  the  breach 

of  the  contract  by  the  purchaser  at  a  time 
subsequent  to  a  suit  for  oranges  delivered 
must  be  accepted  at  the  time  of  accrual  of 
the  cause  of  action  for  the  breach,  and  where 
tbe  court  finds  upon  sufficient  evidence  that 
the  compromise  and  settlement  of  said  suit 
was  not  in  full  of  all  claims  under  the  con- 
tract, such  suit  and  compromise  did  not  oper- 
ate as  a  bar  to  the  action  for  breach  of  the 
contract. — Willson  t.  Gregory,  2  Cal.  App. 
312,  84  Pac.  358. 

[b]  Findings  in  effect  that  plaintiff  had  an 
oiiginal  ri^ht  to  the  whole  of  the  water, 
which  was  impaired  only  by  his  voluntary  act 
in  entering  into  and  eCeetuatin^  the  compro- 
mise agreement  which  vested  tn  defendant 
the  right  to  one-half  thereof  are  not  incon- 
sistent, and  do  not  entitle  tbe  plaintiff  to 
recover  the  whole  of  the  water,  but  entitle 
the  defendant  who  pleaded  and  proved  tbe 
ezecnted  compromise  agreement  to  a  judg- 
ment in  his  favor  for  one -half  thereof. — Bree 
T.  Wheeler,  4  Cal.  App.  109,  87  Pac.  S55. 

[e]  In  an  action  to  determine  water  rights, 
where  it  appears  that  up  to  a  certain  date 
plaintiff  was  the  owner  of  the  water  in  dia- 

Eute  when  a  settlement  was  made  between 
im  and  the  defendant  and  defendant  relied 
upon  adverse  possession,  but  it  appears  that 
plaintiff  annually  interrupted  the  defendant's 
use,  no  title  by  adverse  posseasion  could  ac- 
erne  in  defendant's  favor,  and  his  rights  must 
depend  entirely  upon  the  effect  of  tbe  com- 
promise agreement  or  settlement  between 
tbem.— Bree  v.  Wheeler,  4  CaL  App.  109,  87 
Pae.  255. 

§  9.    Partlea  Oraduded. 

[a]  When  tbe  husband,  in  further  consum- 
mation of  his  fraud,  obtained  a  settlement 
from  her  by  fraud  and  undue  influence,  and 
obtained  a  deed  and  bill  of  sale  from  bei 
by  payment  therefor  with  a  small  part  of  her 
own  money,  ft  large  part  of  which  still  re- 
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nained  in  his  bands,  the  settle  men  t  was 
without  eoBsi deration,  and  amouated  to  noth- 
ing; and  the  wife,  being  entitled  to  tbe  entire 
property,  was  not  required  to  restore  the 
Toid  instmments  or  the  money  as  a  condi- 
tion of  setting  aside  the  settlement  in  eqoity 
and  enforcing  the  trust. — Eeinrieh  r.  Hein- 
Tieb,  2  CaL  App.  479,  81  Pae.  326.  • 


[el  Even  If  the  eamtnon  design  is  anlawfnl, 
and  if  one  member  of  the  partT  departs  from 
the   original    design   as    agreed    apon   by   all 


§11. 

[a]  In  an  action  by  a  frnit  packing  eor- 
poratioB  against  a  fmit  corporation  upon  the 
sabseription  by  the  latter  to  the  itock  of 
tbe  former,  when  defendant  pleaded  a  re- 
ceipt of  money  by  plaintiff  from  defendant  in 
foil  of  all  demands  of  every  kind  and  na- 
ture, parol  evidence  was  admissible  to  show 
that  »e  settlement  related  wholly  to  dried 
fruit  aceoQnts  between  the  parties,  and  did 
not  iudnde,  and  was  not  intended  to  in- 
clude, the  unpaid  enbeeriptlon  of  defendant 
to  the  capital  stock  of  plaintiff,  which  had 
not  then  been  called  for  and  was  not  then 
due,  and  waa  not  mentioned  between  the 
parties. — CalifoTnia  Packers  Co.  v.  Merritt 
Fruit  Co.,  e  Cal.  App.  E07,  92  Pae.  509. 

C0N8PIKA0T. 

Inelnda  oombluUoni  of  two  m  more  penon*  to 
do  an  nnlswfnl  act,  whatlier  sneb  act  1w  the  otilMt 
of  tb*  eonblnatlon  or  means  of  aeconpllBUuf  that 
objsot.  uid  wbathnr  tt  be  Inlniloni  to  privaU  per- 
■out  only  or  to  the  pabUn;  nature  and  extent  of 
UiblUtj  tor  IBjnrias  canted  by  sneb  eoniplndet; 
■otlons  for  duuflss  thartfor;  sod  orlmlnil  it- 
sponilbllltT  for  coniplnelH  In  leneral.  and  proieca- 
tlon  and  panUbmsnt  thereat  as  pnblle  ofleuet. 
MATTmS  AND  ELEUENT8  Of  OFFENSE  IN  OEH- 

ERAIi.  |1. 
PBOSECDTION  AND  PUNISHMENT— BTIDENOE, 
I  8- 

WEIGHT     AMD     SUTTIOIKNOT     OF     EVI- 
DENCE, 17. 

QUESTIONS  FOB  JUBT,  |  8. 

TBIA1<,  I  0. 

CIVIL  LIABILITT,  i  10, 

NATURE  AND  ELEMENTS.  1  II. 

.  CONSPIBACT  TO  DEFBAUD,  1 II. 


§  1,    Katnn  and    Elemanto  at    Offotue,  In 
OaneraL 

[a]  Each  conspirator  Is  responsible  for 
everything  done  by  his  confederates  which 
follows  incidentally  in  the  execntion  of  tbe 
eommon  design  as  one  of  its  probable  and 
natDial  consequences,  even  tbongh  it  was  not 
intended  as  a  part  of  the  original  design  or 
common  plan.  The  hot,  however,  mast  be  the 
ordinary  and  probable  effect  of  the  wrongful 
act  specifically  agreed  upon,  so  that  the  con- 
nection between  them  may  be  reasonably  ap- 
parent, and  not  a  fresh  and  independent  pro- 
duct of  the  mind  of  one  of  the  confederates 
ootside  of,  or  foreign  to,  tbe  common  design. 
People  V.  Eauffman,  132  Cal.  331,  92  Pae.  SSI. 

[b]  Where  several  parties  conspire  or  eom- 
bme  together  to  commit  any  unlawful  act, 
each  is  criminally  responsible  for  the  acts  of 
his  associates  or  confederates  committed  in 
furtherance  of  any  prosecution  of  the  com- 
mon design  for  which  thiy  combine. — People 
T.  Eauifman,  132  Cal.  331,  92  Pae.  S6L 


of  the  members,  and  does  an  act  which  was 
not  only  not  contemplated  by  those  who  en- 
tered into  the  common  design  but  was  not 
in  furtherance  thereof,  and  not  tbe  natural  or 
legitimate  consequence  of  anything  connected 
therewith,  tbe  person  guilty  of  such  act,  if 
it  was  itself  unlawful,  woald  alone  bo  respon- 
sible therefor. — People  v.  Eauffman,  152  CaL 
331,  92  Pae.  SeL 

$  e.    FiOMcntloa  and  Pnnlshment — Evldmeei. 

[a]  The  rule  that  tbe  fact  of  a  conspiracy 
eannot  be  proved  by  evidence  of  tbe  decla- 
rations of  one  of  tbe  co-conapirators  does  not 
operate  to  prevent  a  person,  when  called  as 
a  witness,  from  testifying  to  the  formation 
of  tbe  conspiracy,  and  that  he  was  one  of  the 
co-conapirators.  Upon  evidence  of  tbe  forms- 
tion  of  conspiracy  being  given,  the  witness 
may  testify  as  to  the  acts  and  eooduet  of 
the  CO -conspirators  in  furtherance  of  the  com- 
mon object  and  before  its  termination. — 
People  V.  Zimmerman,  S  Cal.  App.  81,  84  Pae. 
446. 

[b]  Where  the  fact  has  been  proved  of  the 
formation  of  a  eonspiracy  to  rob  a  particnlar 
person  in  a  particular  manner,  evidence  ia  ad- 
missible of  prior  unsoccessfnl  attempta  to 
commit  the  robbery,  made  in  forth  era  noe  of 
the  original  conspiracy,  notwithstanding  such 
evidence  tended  to  snow  that  the  defendant 
had  committed  other  crimes. — People  v,  Zim- 
merman, 8  Cal.  App.  84,  84  Pae.  446. 

[o]  After  a  co-conspirator  had  testified  to 
the  formation  of  the  conspiracy  to  commit 
the  robbery  between  himself,  the  defendant 
and  a  third  person,  and  of  an  unsnccesefol 
attempt  by  them  to  accomplish  it  at  a  par- 
ticular time,  evidence  of  another  witness, 
that  he  saw  the  three  conspiratoTS  together 
at  about  that  time,  is  admissible  as  tending 
in  some  degree  to  corroborate  the  testimony 
of  tbe  co-conspirator. — People  v.  Zimmer- 
man, 3  CaL  App.  81,  84  Pae.  44S. 

[d]  The  existence  of  the  eonapiraey  to  rob 
the  prosecuting  witness  being  proved,  the 
knoirtedge  of  one  of  the  conspirators,  bow- 
ever  acquired,  that  be  had  a  large  snm  of 
money,  if  acquired  at  any  time  before  the 
consummation  of  the  crime,  was  imputable  to 
all  of  the  conapirators,  including  the  defend- 
ant on  trial. — People  v.  Stokes,  5  Cal.  App- 
£05,  89  Pae.  997. 

[e]  Tbe  evidenes  of  the  independent  facts 
and  circumstances  which  show  tbe  conspiracy 
to  rob  may  at  the  same  time  supply  evidence 
tending  to  prove  tbe  guilt  of  the  defendant 
on  trial;  but  the  fact  that  It  performs  such 
dual  function  is  no  reason  for  excluding  it. — 
People  v.  Stokes,  S  CaL  App.  205,  89  Pae. 
9S7. 

[f]  Upon  a  trial  for  robbery,  where  the 
prosecution  sought  to  prove  a  conspiracy  to 
commit  tbe  crime,  so  as  to  justify  evidence 
of  the  declaration  of  a  co-conepirator  that 
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ni«y  be  shown  by  circnmstaDtial  evldsDce  Mf- 
fieient  to  eHtabltah  a  prima  fa«ie  case  uf  an 
tgreement  to  commit  the  crime. — People  t. 
StokM,  5  Cal.  App.  205,  8S  Pac.  9S7. 


§7. 


-  Wet^t  and    Bnfltdencr  of    IM- 


[a]  Wbera  all  the  evideoee  beariDg  upon 
tae  question  of  the  alleged  eontpiracy  tends 
to  prove  it,  its  existence  la  a  question  of 
fact  for  the  deteTmination  of  the  jnry;  and 
where,  trnder  proper  instnietions  as  to  the 
effect  of  reasonable  doabt  on  that  qaestion, 
the  jury  foDnd  that  the  agreement  of  the 
(onspiratora  to  rob  was  made,  its  verdict  is 
coDelasive  of  that  fact. — People  ▼.  Stokes, 
5  CaL  App.  SOS,  66  Pac.  897^ 

§  8.    QoMUons  for  Jdit. 

[a]  Whether  or  not  the  act  committed  by 
one  of  the  conspirators  was  the  ordinary  and 
probable  effect  of  the  common  design,  or 
whether  it  was  a  fresh  and  independent  prod- 
net  of  the  mind  of  the  one  committing  it, 
ontside  of,  or  foreign  to,  the  common  de- 
sign, is  a  question  of  fact  for  the  jnry,  and 
if  there  be  any  evidence  to  sapport  its  find- 
ing on  this  questJOD  its  determiDation  is  eon- 
clnsive. — People  T.  Esnffman,  152  Cal.  331, 
92  Pac   86L 


S9. 


-  TriaL 


e  of  the  conspiracy  may  be  admitted 
rests  largely  in  the  discretion  of  the  trial 
coart,  which  may  permit  the  declaration  to 
be  first  proved,  under  a  proposal  of  the  prose- 
CQtioti  to  supply  proof  of  the  conspiracy  to 
rob.  The  provision  of  subdivision  fl  of  sec- 
tion 1870  of  the  Code  of  Civil  Procedare  al- 
lowing proof  of  the  act  or  declaration  of  a 
eonspirstoT,  after  proof  of  the  conspiracy,  is 
not  mandatory. — People  v.  Stokes,  5  Cal.  App. 
205,  89  Pac.  997. 

S  10.    Civil  Liability. 

[a]  An  actionable  conspiracy  exists  only 
where  there  is  an  unwarrantable  combination 
in   unlawful 


action  a  eriminal  or  nnlawfol  purpose,  or  a 
lawfnl  purpose  by  criminal  or  unlawful 
meanL — Parkinson  Co.  v.  Bldg.  Tradea  Conn- 


I  11.    Nature  and  Elementa, 

ie]  A  combination  of  anion  men,  the  object 
which  is  to  secure  higher  wages,  shorter 
hours,  and  more  favorable  conditions  gener- 
ally than  employers  of  labor  may  be  willing 
to  concede,  notwithstanding  in  so  far  as  it 
may  be  sueeessful,  employers  might  suffer 
a  eorreepoudiug  lose,  does  not  constitute  the 
■ame  a  "conspirsey.  — Parkinson  Co.  v.  Bldg. 
Trades  Council,  154  CaL  581,  98  Pac.  1027, 
il  L.  B.  A.,  N.  3.,  SCO. 


5  13.    Conspiracy  to  Defraud. 

[a]  An  attaching  creditor,  whoss  attach- 
ment has  been  discharged  for  informality, 
cannot  predicate  a  charge  of  conspiracy  to 
prevent  him  from  realizing  on  the  judgment 
recovered  in  the  action  in  which  the  attach- 
ment was  issned  from  the  mere  fsct  that  the 
debtor,  after  the  discharge  of  the  attachment 
and  before  the  recovery  of  judgment,  sold  the 
attached  property  for  a  valuable  considera- 
tion to  persons,  one  of  whom  was  the  deputy 
sheriff  who  had  levied  the  attachment,  and 
the  other  of  whom  was  the  keeper  of  the 
property.— Menner  v.  Slater,  148  Cal.  284,  83 
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[b]  The  administratrix  of  the  will  of  the 
testator,  the  trustees  under  his  will,  and  one 
of  his  adult  heirs,  in  pursnanee  of  a  con- 
spiracy between  them  to  prevent  a  distribu- 
tion of  the  real  estate  constituting  the  sub- 
ject matter  of  such  void  trust  to  the  testa- 
or's  heirs  at  law,  by  fraudulent  imposition 
on  the  court  in  which  the  probate  proceeding 
was  pending,  obtained  an  order  for  the  sale 
of  such  property,  made  a  return  of  its  sale, 
and  obtained  orders  for  the  confirmation  of 
the  sale  and  for  the  distribntlon  of  the  pro- 
ceeds thereof,  and  thereafter  the  purported 
purchaser  conveyed  the  property  to  the  trus- 
tees. AJl  of  such  probate  proceedings,  from 
the  petition  for  the  order  of  sale  to  and  in- 
cluding the  decree  distributing  the  alleged 
proceeds  of  sale,  were  a  mere  sham,  and  were 
carried  throogh  by  means  of  false  representa- 
tion to  and  concealments  from  the  court  aa 
to  the  real  facts  and  purposes  of  the  trans- 
action. The  heirs  of  the  testator,  other  than 
the  one  joining  in  the  conspiracy,  were  non- 
residents of  California,  from  whom  the  nature 
of  the  transaction  was  concealed,  and  who 
were  wholly  in  ignorance  thereof.  Two  of 
such  heirs  were  minors,  snd  the  administra- 
trix was  their  mother.  Held,  that  such  facts 
established  a  case  of  extrinsie  fraud  as 
against  the  nonresident  heirs  of  the  testator, 
warranting  eqnitable  relief  in  their  behalf, 
and  that  it  could  not  be  said  that  no  injury 
resulted  to  tbem  from  such  acts. — Campbetl- 
Kawannanakoa  V.  Campbell,  152  CaL  201,  92 
Pac.  184, 

CONSTITUTIONAL  LAW. 

Indnde  the  arguiln  and  fnnduaentsl  law  raculst' 
Ing  til*   nructoi*   and  fruna   and   methods   of  ad- 


.  tboM  labjMit  to  asm  In 
gBnaial,  and.  mora  puUcnlarly,  vrlttau  Initnunanta 
anaetad  as  th*  inpraia*  and  paramoont  law;  Mtab- 
Ilahmant,   adopUon,   amandount.   and  abrccatlon  of 


affect,  and  anferaamant  In  luwral;   dlatrlbntlon  «f 
powari  and  fnnctlans  o(  (ovanuiunt  amODS  dlSaiant 
dapartmaats,    oOoeTB,    and   afanda*;    poUea    pawar 
Inhalant  In  sovenunant  and  It*  axndss  In  inMral; 
and  prottetisn  ot  lif*.  Ub*rtr,  and  other  dvU  and 
poUtleal  rlchta  at  paraonl,  lichts  of  ptopeitr,  and 
abllcatiani  at  eontraet*  by  consUtDllonal  cnaraatlas. 
L  ESTABLISHMENT       AND       AMEND- 
MENT OP  CONSTITUTION,  }}  1-9. 
IL  CONSTRUCTION,     OPERATION    AND 
ENFORCEMENT      OF      CONSTITU- 
TIONAL PROVISIONS,  St  10-41. 
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lU.  DISTBIBUTION  OP         GOVEEN- 

MENTAL      P0WEK8    AND    FUNC- 
TIONS, }{   42-95. 

A.  In  Oenaial,  H  42-45. 

B.  Legislative  Powera  sad  Delegation 
Thereof,  jt  46-82. 

IT.  POLICE  POWER,  ti  96-108. 

V.  PERSONAL,  CIVIL  AND  POLITICAL 

RIGHTS,  a  109-128. 
VT.  VESTED  EIGHTS,  S!  129-143. 
VU.  OBUGATION     OP     CONTRACTS,    JS 
149-186. 
IX  PRIVILEGES  OR  IMMUNITIES  AND 

CLASS  LEGISLATION,  ig   197-214. 
X.  EQUAL    PROTECTION   OF  LAWS,   IS 
213-233. 
ZL  DUE  PROCESS  OP  LAW,  it  £34-259. 


§  6Vt.  Amandment — RaUflcatlon,  How  Evi- 
denced, 
[a]  The  certificate  of  the  secret ary  of  state 
ehowiD^  the  adoption  of  the  amendment  is 
ooQCluaive  of  the  fact  that  the  BBine  waa 
duly  ratified. — Kingabary  t.  Nye,  9  Cal.  App. 
074,  99  Fac.  985.- 

n.      OONSTEUOTION,    OPBEATION    AND 
ENFOROmiENT         OF         OONSTITD- 
TIONAL  PEOVISIONS. 
GENERAL  R0I.Ea  OF  O0N8TRDCTION,  I  10. 
PBEVIOL'9      A.VD      CONTEMPOKANEOITS      COS- 

8TEDCT10S,  1 11. 
DEBATES    IN   C0N8TITDT10NAL    OONVENTIOM, 

[1114. 
INTENT  AND  PUHPOSE,  |  IS. 
CONSTBUOTION  OP  FABTICULAR  PROVI8IOH3, 

I  31. 
BETHOACTIVB  OPEBATION.  |  2*. 
DETERMINATION  OP  CONSTITOTIOMAL   QOBS- 

TIONS — PRESUMPTIONS   AND  OONSTROO- 

TICK  IN  FAVOB  OP  CONSTITOTIONALITr, 

140. 

§  10.    Oeneral  Bales  of  Ooiutnictlon. 

[a]  Where  the  couetitutionaUty  of  the  act 
ie  made  to  depend  apon  the  eziatence  or  noo- 
eiistence  of  some  fact  or  atate  of  facta,  tbe 
determination  thereof  is  primarily  for  tbe 
legislature,  and  the  courts  will  acquiesce  io 
its  decision  unless  error  therein  clearly  ap- 
pears.—In  re  Spencer,  149  Cal.  396,  117  Am. 
St.  Rep.  137,  86  Pae.  806. 

§  11.  Prevlona  and  Oontenytoraneotia  Con- 
stcnctlon. 
[a]  The  fact  that  ever  since  the  adoption 
of  tbe  censtitution  all  executive  officers  of 
tbe  atate,  other  than  tbe  goverQor  and  lieu- 
tea  ant-govern  or,  have  been  icBtalled  in  office 
on  the  first  Monday  after  the  first  day  of 
JaDoarv,  next  after  their  election,  while  not 
controlling,  is  entitled  to  great  weight  : 
executive  and  contemporaneous  const rv 
of  the  constitution,  in  tbe  effort  to  ascertain 
the  meRDtng  of  the  instroment. — People  v. 
Nye,  9  Cal.  App.  148,  9S  Pae.  241. 


§  llVa-  Deb&tes  In  Ooiutltntlonal  Codt«ii- 
tloa 
[a]  Courts  do  not  reaort  to  the  debates  of 
a  constitutional  convention  in  construing  a 
provision  of  the  constitution  whieb  is  not  in 
Its  terms  ambiguous  or  uncertain.  When 
such  resort  is  had  by  the  eourta  it  is  less 
for  the  purpose  of  learning  the  opinion  of 
particular  members  upon  points  of  verbal 
construction  than  for  informing  themselvea 
historically  of  the  evil  which  it  was  intended 
to  guard  against  or  the  benefit  to  be  secured. 
Matter  of  Smith,  152  Cal.  566,  93  Pae.  19L 

5  13.    Intent  and  PnrpoBa. 

[a]  If  the  language  used  in  a  constitutional 
provision  plainly  and  uneqnivocally  shows  a 
certain  and  definite  pnrpoee  to  be  accom- 
plished thereby,  it  is  the  duty  of  the  courts 
to  so  construe  it  as  to  carry  that  purpose  into 
effect.— The  Boca  Mill  Co.  v.  Curry,  154  Cal. 
326,  97  Fac.  1117. 

§  21.    Oonatmctlon  of  PartlcnlaT  Prorlslons. 

[a]  Section  1  of  article  XII  of  the  constitu- 
tion, besides  prohibiting  the  formation  of  cor- 
porations by  special  law  and  declaring  that 
they  may  be  formed  under  general  laws,  does 
no  more  than  to  expressly  reserve  the  power 
to  the  lepslature,  in  general  terms,  to  alter 
or  repeal  any  law  then  in  force  or  there- 
after enacted  concerning  corporation  a.  It 
does   not   authorize   the   tegialature   to    enact 


Co.  T.  Curry,  154  Cal.  326,  97  Pae.  1117. 

[b]  Section  7  of  article  XII  of  tbe  constitu- 
tion of  18T9,  providing  that  "the  legislature 
shall  not  extend  any  franchise  or  charter,  nor 
remit  the  forfeiture  of  any  franchise  or  char- 
ter, of  any  corporation  now  existing,  or  which 
shall  hereafter  exist,  under  tbe  laws  of  this 
state,"  prohibits  the  legislature  not  only  from 
enacting  any  law,  general  or  special,  extend- 
ing the  term  of  existence  of  any  or  all  cor- 
porations, but  also  from  enacting  any  gen- 
eral law  under  which  corporations  may  them- 
selves extend  such  period. — The  Boca  Mill 
Co.  V.  Curry,  154  Cal.  326,  97  Fac.  1117. 

[c]  The  Act  of  March  17,  1907,  purporting 
to  amend  aection  401  of  tbe  Civil  Code  (Stata. 
1907,  p.  344),  BO  as  to  permit  corporationa 
theretofore  or  thereafter  formed  and  existing 
under  tbe  laws  of  tbe  state,  at  any  time  prior 
to  the  expiration  of  the  term  of  its  corpo- 
rate existence,  to  extend  such  term  to  a 
period  not  exceeding  fifty  years  from  the 
date  of  such  extension,  is  in  conflict  with  sec- 
tion 7  of  article  XU  of  the  conBtit.Dtion,  and 
therefore  invalid, — The  Boca  Mill  Co.  v. 
Curry,  154  Cal.  326,  97  Fac.  1117. 

§  21.    Betroactiva  Opentlon. 

[a]  The  amendment  of  November  3,  1908, 
to  section  19  of  article  V  of  the  constitution 
is  in  no  sense  retroactive  in  its  operation' 
but  it  simply  has  force  and  effect  from  and 
after  its  ratification,  and  it  operates  pros- 
pectively thenceforward,  and  its  operation 
19  not  to  be  postponed  until  tbe  terms  of  tbe 
incumbents  have  expired. — Kingsbury  ».  Nye, 
9  Cal.  App.  S74,  99  Fac.  985. 
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S  10.  Dat«niiliutm  of  OoiutitDtloiiU  Qa«a- 
tloua— Fretomptloiu  and  Oonstmctloii  In 
FkTor  of  OonsUtatloiwUtT. 
[&]  CoDsider&tioni  u  to  the  real  Mope  &nd 
purpose  of  the  act,  though  not  affording  any 
groan d  for  diaregaTding  conBtitutional  pro- 
Tisiona,  yet  serve  to  emphasiio  the  rule  that 
in  passing  npon  tbe  constitutionality  of  a  law 
every  presnaiption  and  intendment  in  favor 
ot  the  validity  of  the  enactment  are  to  be 
given  affeet. — Title  Bestoration  etc.  Co.  t. 
Kerrigan,  150  Cat  289,  119  Am.  St.  Bep.  199, 
88  Pac  356. 

m.    DISTRIBUTION         OF         GOVEBN. 

MENTAL  POWEES  AND  FUNCTIONS. 

A.     IN  QENEEAL. 

£  4Z     PowfliB  of  State  and  National  Oovem- 

[a]  The 'provision  of  the  federal  eoostitu- 
tion  guaranteeing  a  republican  government 
to  each  state  in  the  Union  was  manifestly 
intended  to  apply  only  to  the  state  as  a 
whole.  It  was  framed  and  adopted  with  fall 
knowledge  that  a  system  of  local  government 
in  town  meetings  obtained  in  some  of  the 
tlates;  and  that  system  was  continued  un- 
der the  eonstitntion,  without  any  question  as 
to  its  validity,  and  it  is  still  found  not  only 
in  several  of  the  New  England  states,  but 
also  in  other  states.  There  are  besides  nnmer- 
ous  other  instances  of  the  direct  eierciEe  of 
legislative  power  by  the  people  in  local 
attairs,  authorized  by  the  state. — In  re  Pfaler, 
ISO  Cal.  n,  88  Pac.  270. 

B.     LEGISLATIVE   POWERS   AND   DELE- 
GATION THEBEOP. 
NATUItZ  AND  SCOPE  OP  POWER,  }  47. 

IS  CORPORATION      OF      STATE      INSTTTU' 

TION8.  14TU. 

DISPOSING  OF  PDBLIO  PU(ID8.  |  *». 

PROVISIONS      FOB     JUSTICES"      COURTS, 


*  OP  POWER.  I  7a. 

WHAT  CON8T1TDTE8.  |  73. 

TO  JUDICIARY,  i  78. 

TO  I^CAL  AUTHORITIES,  |  77. 

TO  STATE  BOARD,  )  T7U. 

LOCAL      OPTION      OR      SUBMISSION      TO 

POPULAB  TOTE,  )  SO. 

$  47.    Natim  and  Scope  of  Power, 

[a]  The  legislature  has  tbe  power  to  deter- 
mine what  reasonable  restrictions  are  neces- 
sary lor  the  protection  of  pnblic  property. — 
Ex  parte  Elam,  6  CaL  App.  233,  91  Pac.  SU. 

5  47Vi.    IncorpoTaUon  of  State  Institn- 

tions, 

[a]  The  provisions  of  the  constitution  for- 
bidding the  organization  of  private  corpora- 
tions by  special  legislation  are  inapplicable 
to  the  formation  of  public  corporations  or- 
ganized for  governmental  parposes,  and  which 
are  atate  agencies,  subject  to  the  control 
and  government  of  tbe  state. — Napa  State 
Hospital  T.  Dasso,  1S3  Cal.  698,  96  Pac.  355, 
IS  L.  E.  A.,  H.  S.,  643 


S  49-    Disposing  of  PubUe  Ftmda. 

[a]  The  legislative  appropriation  made  un* 
der  the  act  of  1S9T  is  not  a  gift,  within  the 
meaning  of  the  prohibition  contained  in  see- 
tiou  31  of  article  IV  of  the  constitution.— 
Board  of  Directors  t.  Nye,  8  Cal.  App.  527, 
97  Pac.  308. 

§  64V*.    PtOTlslMu  for  ixattcuf  Oonrta. 

[a]  Prior  to  the  adoption  in  1896  of  the 
municipal  affairs  amendment  to  section  6  of 
article  XI  and  of  section  8^  ot  article  XI 
of  the  constitution,  and  by  reason  of  section 
1  of  article  VI  thereof,  providing  that  the 
judicial  power  of  tbe  state  shall  be  vested  in 
certain  courts  therein  uatned,  "justices  of  the 
peace,  and  such  inferior  courts  as  the  legis- 
lature may  establish  in  any  incorporated  city 
or  town,  or  city  and  county,"  section  11  of 
the  same  article,  providing  that  the  legisla- 
ture shall  determine  the  number  of  justices 
of  the  peace  to  be  elected  in  townships,  in- 
corporated cities  and  towns,  or  cities  and 
counties,  and  fix  by  law  the  powers,  duties, 
and  responsibilities  of  such  offleers,  and  sec- 
tion 13  of  article  VI,  providing  that  the 
legislature  shall  fix  by  law  the  jurisdiction 
of  any  inferior  courts  which  may  be  OStab- 
iahed  in  pursuance  of  section  1  of  that  article, 
and  fix  by  law  the  powers,  duties,  and  re- 
sponsibilities of  the  judges  thereof,  the  whole 
matter  of  the  establishment  and  regulation 
of  justices  and  other  intel'ior  courts  in  cities 
and  towns,  and  the  compensation  of  the 
judges  thereof,  was  in  tbe  bands  of  the  legis- 
lature, and  such  laws  aa  section  103  of  tbe 
Code  of  Civil  Procedure,  providing,  among 
other  things,  for  tbe  election  of  one  justice 
of  the  peace  in  cities  of  the  fourth  class, 
whose  salary  and  office  were  required  to  be 
paid  and  provided  for  by  tbe  municipality, 
were  a  valid  exercise  of  the  legislative  power. 
Graham  v.  Tbe  Mayor  etc.  of  Fresno,  151 
Cal.  465,  91  Pae.  147. 

g  72.    Delagatlon  ttf  Power. 

[a]  The  legislature,  notwithstanding  it  may 
do  things  itself,  may  nevertheless  aotborize 
tbem  to  be  done  by  ministerial  officers  or 
boards  when  it  believes  that  they  can  do 
tbem  more  conveniently  and  eSectnally  than 
it  can  itself.  Especially  may  this  be  done 
when  it  is  deemed  proper  by  the  legislature 
to  regulate  in  the  interests  of  tbe  public, 
thrangh  public  commissions  or  boards  con- 
stitoted  for  that  purpose,  the  pursuit  of  par- 
ticular profesBions  or  occupations  which  in- 
volve tbe  exercise  of  skill  and  the  possession 
of  special  knowledge  and  experience. — Ex 
parte  McManns,  151  Cal.  331,  90  Pac.  702. 

§  73.    Wbat  Oonatltntes. 

[a]  The  provision  of  tbst  act  authorizing 
the  acceptance  of  only  such  a  diploma  as  is 
issued  by  some  legally  chartered  medical 
Bchoot,  "the  requirements  of  wbicb  medical 
school  shall  have  been  at  the  time  of  grant- 
ing such  diploma,  in  no  particular  less  than 
those  prescribed  by  the  Association  of  Amer- 
ican Medical  Colleges  for  that  year,"  is  not 
a  delegation  of  legislative  power  to  such  as- 
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■octntlon,  or  void  for  that  reason. — Arwine  v. 
Board  of  Uedical  Eumineri,  151  CaL  499, 
91  Pac.  319. 

§  76.    To  Judiciary. 

[a]  The  provision  of  that  act  far  the  ap- 
pointment  by  the  governor  of  the  ten  mem- 
bera  of  the  board,  of  whom  five  ahould  be 
from  the  San  Francisco  chapter  and  five  from 
the  Southern  California  chapter  of  the  Amei- 
iean  Institute  of  Architects^  or  from  some 
■imilar  inatitntion  or  aESOciatton  of  arcbitects, 
IB  not  nncanatitutional.  (Ex  parte  Oerino, 
143  Cal.  413,  77  Pac.  166,  approved.)— Ex 
parte  McMaoDS,  151  Cal.  331,  90  Pac.  702. 

[b]  Title  etc.  Co.  v.  Kerrigan,  150  Cal.  2BB, 
119  Am.  St.  Sep.  199,  8S  Pac.  356,  and  Bobia- 
son  V.  Kerrigan,  151  Cal,  40,  121  Am.  St.  Rep, 
90,  90  Pac.  129,  affirmed  to  the  effect  that 
the  proceeding  nnder  the  McEnernej  Act  ia 
judicial  and  not  adminiatrative  or  mintaterial, 
and  that  the  act  does  not  delegate  adminis- 
trative power  to  the  jadicial  department  of 
the  state. — Hoffman  v.  Superior  Court,  151 
Cal.  3S6,  90  Pao.  939. 

I  77.    To  Irf>cal  Authorities. 

[a]  Section  10  of  the  act  of  March  30,  1S72, 
declaring  that  the  line  to  be  run  by  the 
surveyor  selected  in  accordance  with  its  pro- 
visions, when  it  was  so  ran,  marked,  and 
defined,  should  be  the  tnie  boundary  line  of 
the  connties,  is  not'  a  delegation  to  such  sur- 
veyor of  the  legislative  fnoctioD  of  fixing  the 
limits  of  tha  territory  of  the  respective  eoun- 
ties,  and  is  not  in  conflict  with  the  provisions 
of  section  1  of  article  III  of  the  constitution 
of  1S49,  prohibiting  tha  powers  of  one  depart- 
ment of  the  state  from  being  conferred  upon 
another  department.  The  legislature  had  es- 
tablished the  boandary  of  the  respective  coun- 
ties, and  the  process  of  surveying  and 
marking  the  line  was  not  a  legislative  func- 
tion, but  was  purely  ministerial  in  character, 
and  neeessarily  of  such  a  nature  as  to  require 
the  legislature  to  provide  for  the  employ- 
ment of  a  surveyor  to  do  the  work, — County 
of  Trinity  v.  County  of  Mendocino,  151  Cal. 
279,  90  Pae.  685. 

[b]  The  commission  provided  for  in  that  act 
does  not  control,  supervise  or  interfere  with 
county  money  or  property,  nor  perform  any 
muDicipal  function.  It  merely  superintends 
the  holding  and  certification  of  the  election 
apon  the  resalt  of  which  the  execution  of  tha 
set  depends.  The  act,  therefore,  is  not  in 
conflict  with  section  13  of  article  XI  of  the 
constitatiOD,  forbidding  the  delegation  of 
power  to  any  special  commission  for  such  pur- 
poses.—Wheeler  V.  Herbert,  152  Cat  224,  98 
Pac.  353. 

§  77Vi.    To  State  Board. 

[a]  The  provision  of  that  act  empowering 
the  board  of  archiCectnre  to  formnlata  a:id 
adopt  a  code  of  rales  and  regulations  for  its 
government  in  the  examination  of  applicants 
for  certificates  to  practice  architecture,  and 
anch  other  rules  and  regulations  as  may  be 
necessary  and  proper,  not  inconsistent  with 
the  act,   and,   should   tha   applicant   pus   ■ 


satisfactory  examination,  to  grant  him  a  cer- 
tificate, does  not  delegate  legislative  func- 
tions to  the  board  within  the  conatitutional 
inhibition,  or  give  them  any  other  authority 
than  the  power  necessary  to  be  exercised  by 
them  to  the  end  that  the  law  as  completely 
enacted  by  the  legislature  may  properly  be 
carried  into  efileet.  Sneh  provision,  In  so  far 
aa  it  authorizes  the  board  to  adopt  rules  and 
regulations  for  the  examination  of  applicants, 
does  not   confer  discretionary  and   arbitrary 

f lower  upon  the  board  under  which  discrim- 
nating,  unreasonable,  and  unfair  rnlea  and 
regulations  may  be  established.  The  author- 
ity conferred  by  the  terms  of  the  act  ia  to 
pass  necessary  and  proper  rules  on  the  sub- 
ject, which  implies  that  anch  rules  must  be 
reasonably  adapted  for  the  purpose  of  deter- 
mining the  qualifications  of  all  applicants, 
and  the  court  will  not  presume  that  the  au- 
thority conferred  will  be  abused  by  the 
formulation  of  unreasonable  or  unjust  rules, 
and  from  such  preaumption  declare  the  act  to 
be  unconstitutional. — Ex  parte  UcManas,  151 
Cal.  331,  90  Pac.  702. 


[a]  The  legislature  has  power  to  enact  a  law 

which  shall  be  executed  only  in  the  event 
that  a  majority  of  a  certain  class  of  persons 
shall  declare  in  favor  of  it. — Wbeeler  v.  Her- 
bert, 152  CaL  224,  92  Pac.  353. 

IV.    POLICE  POWEE. 

I  96.    Katara  and  Scope  In  OaneraL 

[a]  An  act  limiting  the  eompeDsatlon  of 
employment  agents  is  not  a  valid  exercise  of 
police  power.— Ex  parte  Dickey,  141  Cal,  234, 
103  Am.  St.  Bep.  82,  77  Pac.  924,  66  L.  E.  A. 
928. 

[b]  The  police  power  is  an  extensive  one, 
and  in  its  exercise  a  wide  discretion  is  neces- 
sarily eommitted  to  the  legislative  body  in 
which  it  is  vested,  though  the  legislative  de- 
termination is  not  conclusive,  and  the  rights 
of  property  cannot  be  invaded  under  the 
guise  of  police  regulation,  if  its  manifest  ob- 
ject is  otherwise.  The  question  in  each  eas« 
is  whether  there  has  been  an  exercise  of  rea- 
sonable discretion,  or  whether  the  legislative 
action  is  a  mere  excuse  for  an  unjust  dis- 
crimination or  the  oppression  or  spoliation 
of  a  particular  class.— County  of  Plumas  v. 
Wheeler,  149  Cal.  758,  87  Pac.  909. 

[c]  Connties,  cities  and  towns  are  not  re- 
quired to  look  to  any  legislative  enactment 
for  the  source  of  their  police  power;  but  the 
conatitntion   has   by  direct   grant,  in   section 

II  of  article  XI  thereof,  vested  in  them 
plenary  power  to  establish  and  enforce  such 
police,  sanitary  and  other  local  regolationa 
as  they  may  determine  necessary  for  the  wel- 
fare of  their  inhabitants,  which  do  not  con- 
flict with  general  laws.  The  legislature  can- 
not limit  the  exercise  of  this  power  so  long 
as  it  does  not  conflict  with  any  general  law 
of  the  state. — In  le  Ackerman,  6  CaL  App.  S, 
91  Pac,  429. 
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[d]  Where  the  eierciae  of  tlie  polies  power 
ia  applicable,  tbe  pToviBiong  of  the  canttitn- 
tiOD  deelaring  that  property'  Bhtiu  aot  be 
kikeii    without   due   process   of   law   ia   in&p- 

Ucmble. — £x  parte   Sl&m,   6   CftL   App.   233, 

I  Pac  811. 

.  08.  PnbUc  Health  oi  Safetj. 
[a]  OpiDm  and  its  compounds  and  prepara- 
tioDB  are  recognized  as  medicinal  drugs  of  a 
fioisoDOus  nature,  the  use  of  which  of  too 
lends  to  moral,  mental  and  physical  destmc- 
tioD.  Its  sale  and  disposition  is  a  proper  sub- 
ject of  legislation  nnder  the  police  power, 
even  to  the  extent  of  absolutelj  probibitiug 
the  sale  and  disposal  thereof;  and  the  gov- 
erning power  may  impoae  such  restrictions 
upon  the  sale  or  distribution  thereof  at  il 
pleases. — In  re  Hallawell,  S  Cal.  App.  563,  97 
Pac  320. 

S  1041/,.     Segulatiiig  Sale  of  Batter. 

[a]  The  act  of  March  20,  1905,  requlringthe 
durable  marking  of  packages  of  butter  con- 
taining less  than  six  pounds  aod  more  than 
ane4ialf  pound,  "bj  letters  or  figures  not  less 
than  one-foarth  of  an  inch  high,  so  as  to 
advise  the  purchaser  or  others  as  to  the  exact 
nelgbt  of  butter  contained  in  such  packages, 
aod  making  it  a  misdemeanor  not  to  comply 
therewith,  is  not  a  valid  exercise  of  the  police 
power,  and  is  nneoDstitutional  and  void. 
(Sbaw,  J.,  Sloss,  J.,  and  Angellotti,  J.,  dis- 
senting.)—Ex  parte  Dietrich,  149  Cal.  104, 
81  Pac.  770,  5  L.  B.  A.,  N.  8.,  873. 


BIOHT  TO   AOqmRB,   HOLD  AND  DI8P09B   OP 
PROPERTY— CREATION  OP  LIZSB.  t  iio. 

FBOHIBITI NO  RESALE  OF  THEATER  TICK- 
ETS. 1  120. 

PROHIBITION  OP  EMPLOYMENT  OP  CHIL- 
DREN, I  IS  J. 

BBOULATINQ     EUPLOYUENT     OP     OHIL- 

DRBN.  IISIH. 

LIBERTY  TO  COSTRAOT,  {  12B. 

§  116.  Bight  to  Acquire,  Hold  and  Dlej^Be 
of  Property— CreaUcm  of  Liens. 
[a]  Mechanics'  liens  are  protected  by  sec- 
tion 15  of  article  XX  of  the  constitution;  and 
it  is  only  as  the  terms  "statutory"  aod  "stat- 
utory law"  are  intended  to  include  the  con- 
ititntion,  as  well  as  acta  of  tbe  legislature, 
that  they  can  be  said  to  create  the  right  to 
a  mechanic's  lien. — Goldtree  v.  City  of  San 
Diego,  8  Cal.  App.  505,  B7  Pat  216. 

§  120.    Frohlhltliig   Besile   of   Theater 

Tickets. 

[a]  The  act  of  March  18,  1905,  prohibiting 
any  person  from  selling  tickets  to  any  theater 
or  other  public  place  of  amosement  for  a 
price  higher  than  that  originally  charged  by 
the  management  thereof,  and  making  it  a 
misdemeanor  not  to  comply  therewith,  is  not 
a  valid  exercise  of  police  power,  and  is  void 
as  infringing  on  the  rights  Of  property  guar- 
snteed  bv  tbe  conatitution  and  existing  in  the 
individual.— Ex  parte  Quarg,  149  CaL  76,  117 


§  121.    PrtAlbltloii   of  Employmeiit  of 

OhOdien. 

[a]  The  exception  as  to  work  of  children 
over  twelve  years  of  age  in  vacations,  upon 
a  permit  from  the  principal  of  the  school  at- 
tended by  tbe  child  during  the  preceding 
term,  is  a  reasonable  regulation. — In  le  Spen- 
cer, 149  Cal.  396,  117  Am.  St.  Eep.  137,  86 
Pac.  896. 

5  121>/i.    Begnlatliig     Bmilojrment     Of 

OhU^ien. 

[a]  The  provisions  of  sections  273  and  2T3 
of  the  Penal  Code,  forbidding  the  employ- 
ment of  children  nnder  the  age  of  sixteen 
years  in  dangerous  or  immoral  occupations, 
and  making  it  a  penal  offense  to  employ  such 
children  therein,  do  not  contain  any  unrea- 
sonable classification  or  unfair  discrimination, 
or  constitute  special  legislation,  but  are  con- 
stitutional and  valid.^ — In  re  Weber,  149  Cal. 
392,  88  Pac  809. 

[b]  The  presumption  is  that  the  act  of  Feb- 
ruary 20,  1905,  regulating  the  employment  and 
hours  of  labor  of  children,  and  prohibiting 
the  employment  of  illiterate  minora  and  of 
minors  under  certain  ages,  with  certain  re- 
strictions and  exceptions,  is  constitutional 
and  valid,  unless  the  contrary  ii  made  to  ap- 
pear beyond  a  reasonable  doubt. — In  re  Spen- 
cer, 149  Cal.  398,  117  Am.  Bt.  Ben.  137,  86 
Pac.  806. 

§  126.  Liberty  to  Contract, 
[a]  Constitution  of  the  United  States, 
amendment  14,  and  constitution,  article  1, 
section  1,  held  to  prohibit  the  legislatnre 
from  interfering  with  the  right  to  make  con- 
tracts not  affecting  the  public  safety,  health, 
or  morals.— Ex  parte  Dickey,  144  Cal.  234,  103 
Am.  St.  Bep.  72,  77  Pae.  924,  86  L.  B.  A. 
928. 

VL     VESTED  BIGHTS. 


31  of  article  IV  e 
is  not  within  the  power  of  the  legislature, 
either  by  the  repeal  of  the  law  in  virtue  of 
which  the  right  of  the  state  to  the  collateral 
inheritance  tax  vested,  or  by  any  other  meana, 
to  grant  or  donate  it  to  tbe  successor  in  es- 
tate, or  to  any  other  person. — Estate  of  Mar- 
tin, 153  Cal.  225,  94  Pac.  1053. 

§  140.  Oommra-lty  Property. 

(a]  Under  section  14  of  article  XI  of  the 
state  constitution  of  1B49,  and  the  laws  en- 
acted thereunder,  the  wife  has  no  vested  es 
tate  in  the  community  property,  and  the 
inheritance  tax  law  of  1905^  in  so  far  as  it 
imposes  a  tax  on  community  property  ac- 
quired nnder  that  provision  of  the  state  con- 
stitution is  not  in  conSict  with  any  provision 
of  the  state  cons tituti ana  of  1849  or  1879,  or 
with  any  provision  of  the  constitution  of  the 
United  States.- Eatate  of  Mofiltt,  153  Cal. 
359,  B5  Pac  653,  1025,  20  L.  B.  A.,  N.  S.,  207. 
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VIL    OBUGATION    OF    OONTBAOTS. 

OONTBAOra  OF  STATES  AND  HUHIOIPALITIES, 

USD. 
LEQISLATtTB  OOHTROIj  07  CITIES  AMD  OODM- 

TIES— REPEAL     OF     UDNICIPAL     OHAK- 

TERS.  I  lea. 

CONTEACTS  OF  INDIYIDDALS  AHD  PBIVATB 
CORPORATIONS— CHANGE  OP  COKPORA- 
TION  DISSOLUTION  LAWS,  |  162^. 

CHANGE   or   STATUTE  O*  LIU1TATI0N8, 


§  166.    Contracts    of    States    and    Unnlcl- 
psUtloo. 

[a]  There  having  been  a  previous  remedy 
upon  contest  of  aaj  subsequent  applicant  to 
determine  the  validity  of  a  certificate  of  pur- 
chase, the  amendment  of  Hnreh  2,  1903,  to 
section  3443  of  the  Political  Code,  wbich  per- 
mits a  contest  by  a  previous  settler  who 
comes  within  its  terms  against  a  previous 
purchaser  at  any  time  prior  to  the  iBsuanca 
of  patent,  in  so  far  as  it  authorizes  an  in- 
quiry as  to  whether  the  land  was  suitable  for 
cultivation,  and  whether  the  applicant  was  a 
settler  thereon,  merely  gives  a  new  and  ad- 
ditional remedy,  which  does  not  impair  tba 
obligation  of  the  contract  of  purchase  or  any 
existing  legal  right  of  the  defendant.- Boggs 
v.  Qaoeard,  148  Cal.  711,  84  Fac.  195. 

[b]  The  amendatory  act  does  not  violate  the 
provision  of  the  constitution  forbidding  spe- 
cial laws  regulating  the  practice  of  the  courts 
merely  because  it  requires  the  settler  to  set 
forth  in  his  complaint  copies  of  the  affidavits 
filed  by  himself  upon  instituting  the  contest, 
and  by  the  applicant  before  the  sarveyar-gen- 
eral,  to  enable  the  court  to  determine  what 

Juestions  have  been  properly  referred  to  it 
ar  adjudication.  Sacb  provision  of  the  acts 
is  justified  by  the  nature  and  object  of  the 
proceeding. — Bogga  v.  Ganeard,  148  CaL  711, 
84  Fac  ISS. 

$  163.    I«glslatlva    Control    of    CIUm    and 
Oonntlas — Repeal  of  Municipal  Cliartets. 

fa]  The  ordinance  of  the  city  and  county 
San  Francisco,  enacted  March  26,  1900, 
prohibiting  the  interment  of  dead  bodies 
within  the  city  limits,  aod  giving  a  period 
of  eighteen  months  to  those  affected  by  it  to 
adapt  themselves  to  its  requirements,  does  not 
operate  to  impair  the  obligation  of  any  con- 
tract or  to  talie  property  without  due  pro- 
cess of  law,  in  BO  far  as  it  affects  a  corpora- 
tion organized  under  the  act  of  April  IS. 
1859,  and  which  in  1854  bad  acquired  land 
outside  of  the  city  limits  for  cemetery  pur- 
poses that  at  the  date  of  the  ordinance  was 
within  the  city  limits  and  In  a  densely  popn 
lated  part  thereof. — Linrpl  Ilill  Cemetery  v. 
City  and  County  of  Ban  Francisco,  152  Cal. 
484,  93  Fac  70. 

§  182Vi-  Contracts  of  Indlvldnalg  and  Pri- 
vate Corporations — Change  of  Oorpoia- 
tlon  Dissolution  Iiaws. 
[a]  The  code  provisions  in  the  matter  of  the 
voluntary  dissolution  of  corporations  are  not 
nnconatitntional  on  the  ground  that  the  only 


notice  required  Is  by  publication,  and  tbat 
the  opportunity  of  creditors  to  recover  is 
thereby  restricted,  and  the  obligation  of  con- 
tracts thereby  impaired.  The  debts  of  the 
corporation  are  not  vacated  by  its  dissolu- 
tion. In  the  absence  of  statute,  equity  treats 
the  surviving  assets  as  a  trust  fund  for  cred- 
itors and  stockholders;  and  the  obligation  of 
contracts  survives  the  dissolution  of  the  cor- 
poration as  effectually  as  in  the  ease  of  tha 
death  of  a  private  person.^— Grossman  v. 
Vivienda  Water  Co.,  150  CaL  675,  89  Fac.  335. 

S  ISSVg.    Ohanga  of  Statute  of  Iilmlta- 

tiong, 

[a]  The  legislature  had  the  constitutional 
power  lo  make  the  amendment  of  April  9, 
1EB5  to  section  685  of  the  Code  of  Civil  Pro- 
cedure. It  was,  in  principle  and  effect,  in 
the  Datnre  of  an  extension  of  the  period  of 
limitation  of  an  action,  and  such  extension  ia 
always  valid  when  made  before  the  former 
period  of  limitation  had  expired.  A  judg- 
ment debtor,  or  one  against  whom  any  cause 
of  action  ezista,  is  subject  to  any  change  of 
the  statute  of  limitations  touching  such  judg- 
ment or  other  cause  of  action,  if  made  before 
the  action  shall  have  been  barred  under  the 
former  law. — Weldon  v,  Eogeis,  ISl  Cal.  432, 
90  Fac.  1062. 

[b]  Subject  to  the  restriction  that  a  rea- 
sonable time  must  be  allowed  for  prosecuting 
a  proceeding  after  the  passage  of  an  act  es- 
tablishing or  shortening  a  period  of  limita- 
tion, the  legislature  has  power  to  establish 
or  alter  a  period  of  limitation  as  to  contracts 
then  in  force.  In  such  legislation  there  it 
no  impairment  of  the  obligation  of  any  eon- 
tract.— Doehla  V.  Phillips,  151  CaL  488,  81 
Fac.  330. 


GRANTS  07  SPECIAL  PaiVTLEGEa  AND  IMUII' 

NITIES,  I  187. 
CLAS8  LEQISLATION,  |  S09. 

SPECIAL  HOLIDAYS,  (aDB^i. 

MECHANICS  LIEN  LAW  OF  1891.  (213. 

McENEHNEY  ACT,  1213"4. 

TORRENS  ACT,  I  E12a. 

REGULATION    AND    OONDDCT    OP    BUSI- 
NESS, TRADES  A»D  FBOFESSIONS,  I  214. 

§  1S7.  Oraata  of  Spedal  FrlvUeges  and  Im- 
mnnlUea. 
[a]  The  curative  act  of  February  28,  1903, 
is  not  a  "local  or  special  law"  within  the 
prohibition  of  sabdi visions  14  or  18  of  section 
26  of  article  IV  of  the  constitation,  being  a 
general  law,  applicable  to  all  certificates  and 
deeds  having  the  defects  stated.  Nor  does  it 
operate  to  deprive  the  property  owner  of  his 
property  "without  due  process  of  law,"  sines 
It  is  his  failure  to  redeem  within  the  time 
fixed  by  law,  after  "duo  process  of  law"  to 
enforce  delinquent  taxes,  that  deprives  him 
of  his  property,  the  defect  cored  being  in  a 
merely  formal  matter,  not  affecting  the  sub- 
stantial rights  of  the  taxpayer. — Baird  v. 
Monroe,  150  CaL  660,  89  Fac  352. 
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[b]  The  legislBtnre  bfts  the  power,  in  legi«- 
latioQ,  to  make  a  claeaiSeBtion  baaed  Dpon  a 
aatoral  diBtinetioii.  Distioct  legislatioii  is 
required  pecDtiar  to  tboie  whose  landB  are  *o 
■itaatBd  with  Tefeience  to  the  artesian  mp- 
fij,  thst  a  natural  flow  reaulti  from  penetrat- 
iDg  ita  the  snbteiTBiieaD  Kservoir;  and  it  il 
taSeient  that  the  act  in  queation  operatea 
nniforinlj'  upon  every  one  owning  lands  upon 
which  ia  located  an  aTteuan  well  of  the  kind 
•pecified  la  the  act. — Ex  parte  Elun,  0  Ca). 
App.   233,  61  Pac.  811. 

[e]  If  special  privileges  are  granted  in  the 
exercise  of  the  police  power,  the  courts  may 
permit  the  showing  of  matter  dehors  the  stat- 
nle  to  show  it;  but  the  eourti  will  not  inter- 
fere except  wheie  the  case  be  plain  that 
needless  oppression  is  worked  and  eonstitu- 
tionaJ  rights  invaded.  Held,  that  the  record 
shows  DO  special  privileges,  nor  any  discrimin- 
ation as  to  the  class  of  persons  who  may  vio- 
lite  the  law. — Ex  parte  Elam,  6  Cal.  App. 
233,  91   Pat  811. 

[d]  When  all  are  alike  amenable  to  the  law 
prohibiting  public  billiard  and  pool  raomg  for 
hire  or  public  nse,  reasonabte  exceptions  in 
fsTOT  of  private  billiard- rooms,  by  the  own- 
ers of  bnildings,  and  in  favor  of  the  eiclusive 
use  thereof  in  hotels  for  bona  Bde  guests 
only,  do  not  create  a  monopoly  of  the  busi- 
nesa  prohibited,  and  are  reasonable  classifica- 
tions. A  law  is  general  which  applies  to  all 
of  an  appropriate  class.— Ex  parte  Unrphy,  8 
Cal.  App.  440,  97  Pac.  169. 

[e]  Th«  "veterans  of  the  Civil  War"  con- 
ftitute  a  class  founded  npon  a  natural  dls- 
tiuetion,  consisting  of  the  peculiar  and  extra- 
ordinary services  performed  by  them  in  the 
defense  and  preservation  of  the  federal  gov- 
ernment BB  well  as  the  governments  of  the 
states,  aud  a  general  law  applicable  to  them 
is  not  special  legislation. — Board  of  Directors 
T.  Nye,  8  Cal.  App.  527,  87  Pac.  208. 

[f]  Though  the  act  of  1897  does  not  appl?, 
and  cannot,  in  the  nature  of  the  ease,  be  made 
applicable  generally  to  all  needy  relatives 
of  "veterans  of  the  Civil  War,"  and  appliea 
to  aneh  only  of  them  as  reside  in  the  "Home" 
therein  described,  it  i>  nevertheless  within 
the  eonstitntional  power  of  the  legislature  to 
enact  special  legislation  to  meet  the  peculiar 
cirenmstancea  of  the  case,  under  the  provi- 
sion contained  in  subdivision  33  of  section 
2S  of  article  IV  of  the  constitution. — Board 
of  Directors  r.  Nye,  8  Cal,  App.  527,  B7  Pac. 
208. 

[g]  The  constitution  does  not  expressly  pro- 
lubit  the  legislature  from  converting  a  pri- 
vate corporation  into  b  state  institstion  and 
placing  it  under  state  control,  provided  the 
purposes  sought  to  be  achieved  thereby  are 
within  the  general  legislative  power,  or  in- 
volTa  some  duty  or  function  of  government. — 
Board  of  Directors  v.  Nye,  8  Cal.  App.  527, 
97  Pac  808. 

§  209.    Olan  Leglilation. 

[a]  The  power  granted  by  the  eonstitutlou 
to  the  legialatnre  to  daasify  counties  for  the 
regulation  of  the  compensation  of  county 
oSeera,  in  proportion  to  their  dnties,  implies 


cess 

the  power  of  the  legislature  to  pass  a  law 
regulating  the  compensation  of  township 
officers  in  counties  of  any  one  claaa,  and  to 
paaa  a  different  law  regulating  the  compenaa- 
tion  of  township  officers  in  counties  of  an- 
other elass,  without  violating  any  provision 
of  the  constitution  against  special  legialation, 
or  against  a  want  of  nniformity. — Johnson  y. 
aonn,  148  Cal.  74S,  64  Pac.  e6S. 

[b]  The  act  of  March  14,  1B07,  does  not 
trangreta  section  1  of  article  II  of  the  con- 
Btitution  by  prescribing  different  qualifica- 
tions for  the  electors  who  are  to  be  allowed 
to  vote  at  the  election  provided  for  than 
those  prescribed  in  that  section,  nor  sub- 
division 33  of  section  2S  of  article  IV  thereof, 
forbidding  a  special  law  where  a  general  law 
can  be  made  applicable. — Wheeler  v.  Herbert, 
1S2  Cal.  224,  SZ  Pac.  353. 

[c]  The  right  or  privilege  granted  by  that 
act  to  electors  who  have  resided  for  ninety 
days  preceding  the  election  in  the  territory 
to  be  transferred  to  Kings  count;  which  are 
not  granted  to  other  electors  of  that  terri- 
tory or  to  other  electors  of  Fresno  county, 
ia  not  of  the  class  of  privileges  referred  to 
in  section  21  of  article  I  of  the  constitu- 
tion, forbidding  the  grant  of  a  privilege  to 
any  citizen  or  class  of  citizens,  unless  it  is 
granted,  npon  equal  terms,  to  sll  citizens. 
But  if  it  be  conceded  that  such  privilege  does 
fall  within  tbe  scope  of  that  section,  the  law 
does  not  violate  its  provisions,  as  it  operates 
uniformly  upon  the  class  of  citizens  upon 
whom  the  privilege  of  electors  is  conferred, 
and  such  clsss  is  one  founded  upon  a  natural, 
intrinsic  or  constitutional  distinction  differ- 
entiating its  members  from  the  general  body 
from  which  the  class  is  selected. — Wheeler  v. 
Herbert,  152  Cal.  224,  92  Pac.  353. 

5  2091/1. SpecUI  Holldayv. 

[a]  That  portion  of  the  amendment  of  sec- 
tion 135  of  the  Code  of  Civil  Procedure, 
enacted  at  the  special  session  of  the  legis- 
lature on  November  23,  1907,  and  providing 
that  on  all  "special  holidays"  declared  by  tbe 
governor  of  the  state,  the  courts  shall  be  open 
for  the  transaction  of  all  judicial  business 
"except  the  trial  of'  an  action  01  the  rendi- 
tion of  a  judgment  based  upon  a  contract, 
expressed  or  implied,  for  the  direct  payment 
of  money,"  is  unconstitutional  in  that  it  con- 
fers a  special  privilege  upon  a  class,  not 
founded  npon  any  constitutional,  rational,  or 
legal  distinction.  The  exception  is  so  integral 
a  portion  of  the  statute  as  to  render  the  en- 
tire amendment  void. — Diapenbroclc  v.  Su- 
perior Court,  153  Cal.  G9T,  95  Pac.  1121. 

§  212.    HschanlCs  Lien  Id,w  of  1S91. 

[a]  Tbe  provision  for  attorneys'  fees  in 
favor  of  the  plaintiff  in  mechanic's  lien  suits, 
made  in  section  1195  of  tbe  Code  of  Civil 
Procedure,  in  favor  of  each  lien  claimant 
whose  lien  Is  established,  without  any  allow- 
ance to  the  defendant,  and  without  like 
allowance  in  other  cases.  Is  in  violation  of 
the  fourteenth  amendment  to  the  federal  con- 
stitution, and  of  the  provisions  of  the  state 
eonstitution  requiring  that  general  laws  shall 
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be  Tmifarm,  pTobibttiog  special  lawi,  and  de- 
claring the  "inalienable  Tigbta  of  «U  men  to 
ac<}Dire,  poiseM,  and  protect  property." — 
BuilderB'  Supply  Depot  t.  O'Connor,  150  Cal. 
£85,  119  Am.  St.  Rep.  193,  SS  Pac.  932,  17 
L.  E.  A,,  N.  a,  609. 

§  2121/,.    McEneraay  Act 

[a]  The  fact  tbat  the  act  in  eontrovsny 
makes  provUioni  regulating  tbe  practice  in 
the  Bctioni  therein  provided  for,  which  are 
not  to  be  found  in  other  judicial  proceedings, 
does  not  neceaBarilj  make  it  special  legisla- 
tion forbidden  bf  eubdivUion  3  of  section  25 
of  article  IV  of  the  constitution,  prohibiting 
tbe   [lassage  of  special   laws   "regulating   the 

firactice  of  courts  of  justice."  The  proceed- 
Dg  created  bj  the  act  is  safflcientlj  distinct 
and  different  from  ordinary  civil  actions 
covered  hy  the  general  rules  of  the  code  to 
justify  the  creation  of  a  class  of  actions 
eharacterieed  by  the  special  rules  of  proce- 
dure provided  for  in  the  act. — Title  etc, 
Bestoration  Co.  v.  Kerrigan,  150  Cal.  289,  119 
Am.  St.  Bep.  199,  88  Pac.  356. 
^b]  So  construed,  the  act  is  not  nneoustitn- 
tional  as  being  special  legislation,  in  that  it 
divides  property  owners  into  two  classes — 
one  having  actual  posseasion  of  their  prop- 
erty, and  the  other  only  constructive  posses- 
sion— without  any  natural  intrinsic  or  con- 
stitutional basis  for  the  distinction. — Lofstad 
V.  Murasky,  152  Cal.  S4,  91  Pac.  1008. 

§  212a.    ToneDi  Ad 

[a]  That  act  is  not  special  legislation  be- 
cause it  makes  special  provisions  regarding 
the  statute  of  limitations,  tbe  rights  of  pur- 
chasers in  good  faith  of  land  registered  under 
the  act,  and  other  matters  peculiar  to  tbe 
landa  which  are  brought  within  its  provisions. 
The  fact  that  the  land  thus  registered  may 
be  conveyed  end  transferred  by  means  differ- 
ent from  that  required  as  to  other  lands,  and 
tbe  necessity  of  a  special  proceeding  as  a 
foundation  for  the  system,  creates  a  special 
class  of  such  registered  lands  and  authorizes 
special  provisions  of  law  on  tbe  subject,  ap- 
plying only  to  such  registered  lands,  the 
owners  thereof,  or  persons  interested  therein, 
or  to  tbe  procedure  whereby  the  system  is  to 
be  inaugurated. — Robiuson  v.  Kerrigan,  151 
Cal.  40,  131  Am.  St.  Sep.  90,  90  Pac.  129. 

S  214-    Begnlatlon  and  Conduct  of  Biud- 

neu.  Trades  and  Professlona, 
[a]  The  act  of  March  21,  1905,  regulating 
loans  of  money  on  personal  property  by  in- 
corporated BBBociations,  though  it  took  effect 
immediately,  cannot  work  an  implied  repeal 
of  the  prior  act  of-Uarch  20  1905,  regulating 
tbe  rates  of  interest  and  charges  on  chattel 
mortgages  on  certain  personal  property,  which 
took  effect  sixty  days  after  its  passage,  for 
tbe  reason  that  the  act  later  in  date,  in  so  far 
as  it  purports  to  make  a  criminal  offense  of 
tbe  same  sets  punishable  by  the  earlier  stat- 
ute, i*  unconstitutional,  as  not  being  uniform 
in  the  operation  of  its  penal  provisions. — Ex 
parte  Sohncke,  148  Cal.  262,  113  Am.  St.  Bep. 
£36,  82  Pac.  956,  2  L.  K.  A.,  N,  8.,  813. 


tb]  The  provisions  of  the  act  of  March  23, 
01,  creating  the  state  board  of  architecture, 
which  empower  ■nch  board  to  grant  cer- 
tificates to  practice  the  profession  of  architee- 
ture  upon  an  examination  of  applicants 
therefor,  and  which  punishes  as  a  misde- 
meanor the  practice  of  such  profession  with- 
out a  certificate,  unless  the  architect  so  doing 
folly  informs  the  person  for  whom  he  is  act- 
ing that  he  is  not  a  certificated  arehiteetj  is 
not  in  violation  of  section  11  or  21  of  article 
I  of  the  state  constitution.  Such  act  reeog- 
nizes  two  elaases  of  architects  whom  it  per- 
mits to  practice  the  profession  of  architecture, 
to  wit,  (I)  certificated  architects,  and  (2) 
nc certificated  architects  who  inform  their 
patrons  that  they  are  not  certificated.  The 
act  is  uniform  in  its  operation  as  to  all  archi- 
tects who  have  not  a  certificate,  and  makes 
no  arbitrary  or  other  discriminatioti  aa  to 
members  of  that  class,  nor  does  it  grant  any 
special  privileges  or  immunities  to  any  of  that 
elaas  which  are  not  poiiBessed  by  or  extended 
10  all.— Ex  parte  McManus,  151  Cal.  331,  90 
Pae.  702. 

[c]  If  the  board  should  adopt  rales  which 
are  not  uniform,  or  which  are  discriminating 
or  unreaaonable,  that  would  not  affect  the 
validity  of  the  act  creating  the  state  board 
of  architecture;  it  would  simply  be  a  viola- 
tion of  its  provisions.  The  remedy,  if  the 
board  violates  its  duty  in  this  respect,  is  to 
apply  to  the  court  under  some  proper  and 
appropriate  proceeding  for  relief.  It  does 
not  justify  an  attack  upon  the  validity  of 
the  act  in  habeas  corpus  proceedings. — Ez 
parte  McManus,  151  Cal.  331,  90  Pac.  702. 

X.    rQUAI.  PBOTEOnON  OF  X.AWS. 

PERSONS   PROTECTED — CORPORATIONS,    |  SIS. 

DISCRIMINATION  PROHIBITED.  1218. 

DIS  OKI  MI  NATION      AGAINST      NONRESIDENTS. 

1318H, 
DISCRIMINATION  BY  REASON  OF  RACE,  COIX)B 

OR  CONDITION — ILLITEEATB   OHILD&EN, 

1230^. 
SXOLUSION    FEOU    PLACE    Or    AM08EMENT. 

t22SU. 
REQDIBINO  FOREIGN  CORPORATIONS  TO  FILE 

CERTIFICATE,  ETC.,   I  2B0. 
OBIHES  AND  OBIUINAL  PBOSECDTIONS,  f  233. 

§  216.    Penons   Protocted — OOTporations. 

[a]  A  corporation,  although  organized  un- 
der tbe  laws  of  another  state,  is  a  "person" 
within  the  meaning  of  tbe  fourteenth  amend- 
ment of  the  constitution  of  the  United  States, 
providing  that  no  state  shall  deprive  any 
parson  of  property  without  due  process  of 
law,  nor  deny  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws. — Amer- 
ican DeForest  Wireless  Tel.  Co.  v.  Superior 
Conrt,  153  Cal.  533,  126  Am.  St.  Bep.  125,  96 
Pac.  15,  17  L.  B.  A.,  N.  8.,  1117. 

§  218.    DlBCtUnlnatlon  Prohibited. 

[a]  The  act  of  March  SO,  1905  fixing  the 
rates  of  interest  and  charges  on  cnattel  mort- 
gages on  specified  kinds  of  personal  property, 
and  prescribing  penalties  for  its  violation, 
improperly   discriminates   in   favor   of    other 
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ehAttel  mortgages  upon  other  Itinda  of  peT> 
N>nal  propertj  allowed  by  law  to  be  moTt- 
gaged,  and  Tiolatm  the  atate  conatitntion, 
ac  not  being  nnifonn  in  its  operation,  and  aa 
granting  to  a  elaea  of  citizens  priTileges  and 
inuniinlties  not  given  to  all  eitizeni,  and  also 
Tiolates  the  fourteenth  amendment  to  the 
constitution  of  the  United  States  in  denying 
to  some  citizens  the  equal  protection  of  the 
laws. — Ex  parte  Sohneke,  14B  Cal.  262,  113 
Am.  St.  Bep.  £36,  82  Pae.  956,  2  L.  B.  A., 
N,  a,  813. 

p>]  The  statDta  is  not  diieriminatoij  or  spe- 
eial  because  providing  that  no  child  under 
(oarteen  jears  of  age  shall  be  employed  in 
nj  niereantile  inatitutiou,  office,  laundry, 
mannfaetorj,  vorkshojt,  hotel,  or  apartment- 
house,  or  in  the  distribution  or  transmission 
of  messages,  without  meutioDiug  othef  em- 
ploTmsnts.  The  preliminary  questions  as  to 
(be  effect  of  the  specified  oecuputioua  on  the 
ebildren  engaged  therein,  and  as  to  the  num- 
ber of  ehildren  engaged  therein,  are  quea- 
liona  of  fact  for  the  legislature  to  ascertain 
and  determiue;  and  if  anj'  reasonable  doubt 
exists  aa  to  the  soundness  of  its  judgment 
upon  tba  exiatenee  of  the  facts,  that  doubt 
ranst  be  resolved  in  favor  of  the  legislative 
action  and  the  validitj  of  the  law. — In  re 
Spencer,  149  CaL  396,  117  Am.  St.  Bep.  137, 
SB  Pac.  S96. 

§  HBVt.    dsdimlnatlon     Agalnrt     NonrMt- 

[a]  Section  1304  of  the  Code  of  Civil  Pro- 
cedure, requiring,  !□  addition  to  the  eonatrue- 
tive  notice  provided  for  by  section  1303, 
personal  notice  to  be  mailed  to  or  personally 
served  on  heirs  of  the  testator  residing  in  the 
state,  but  making  no  provision  for  aucb  per- 
•onaJ  notice  to  nonresident  heirs,  is  not  viola- 
tive of  the  fourteenth  amendment  of  the 
federal  constitution,  as  discriminating  against 
nonresidents.  The  very  fact  that  one  ia  a 
nonresident  of  the  state  is,  from  the  neces- 
sities of  the  ease,  a  sufficient  reason  for  a 
difference  in  the  manner  of  notice.  If  the 
manner  of  notice  provided  for  an  absent 
part;  is  reasonable  and  adequate  for  that  pur- 
pose, he  cannot  complain  thereof  on  the  mere 
ground  that  it  ia  different  from  the  notice 
provided  for  residents.  He  has  not  been  de- 
prived of  doe  process  of  law.— Tracy  v.  Unit, 
151  Cat  363,  121  Am.  St.  Rep.  117,  90  Pac 
832. 


[a]  The  provision  aa  to  the  hoora  of  labor 
allowed  in  the  case  of  children  onder  six- 
teen years,  under  the  limitation  that  they  can 
"read  English  at  sight  and  write  simple 
English  sentences,"  ia  not  an  unreasonable 
discrimination  against  illiterate  ehildren. — 
In  re  Spencer,  14D  CaL  396,  117  Am.  St.  Sep. 
137,  86  Pac.  696. 

t  22Syt.    Exdnalon   from   Place   of  Annue- 


eovery  wsa  sought  is  eonstltutional  and  valid, 
and  not  in  eontraveution  of  the  fourlceiitb 
amendment  to  the  constitution  of  the  United 
States,  nor  of  section  1  of  the  declaration 
of  rights  of  the  atate  conatitution. — Oreen- 
berg  V.  Western  Turf  Assn.,  148  CaL  126,  113 
Am.  St.  Bep.  216,  8S  Pac  664. 

§  230.  SeqtiUrliig  Foreign  Oorporatloiu  to 
FUe  Certlfleato,  etc. 
[a]  Section  110  of  the  Civil  Code,  providing 
that  no  foreign  corporation  doing  business  in 
this  state,  which  fails  to  file  copies  of  its 
articles  of  incorporation  with  the  Secretary  of 
State,  end  with  the  county  clerk  of  the 
county  where  its  principal  place  of  business 
is  located  and  where  it  owns  property,  as 
required  by  section  408  of  aueh  code,  "can 
maintain  any  suit  or  action  in  any  of  the 
courts  of  this  state  until  it  has  complied  with 
said  section,"  does  not  forbid  a  foreign  cor- 
poration which  baa  failed  to  comply  with 
such  provisions  from  defending  an  action 
brought  against  it  in  the  courts  of  this  state. 
Notwithstanding  the  provisions  of  those  sec- 
tions, to  prevent  sack  a  foreign  corporation 
from  defending  any  action  brought  against  it, 
would  be  to  deny  it  the  equal  protection  of 
the  laws  and  to  deprive  it  of  its  property 
without  due  process  of  law. — Ameriean  Do- 
Poreat  Wireless  Tel.  Co.  v.  Superior  Court, 
153  CaL  533,  128  Am.  St.  Sep.  125,  96  Pae, 
15,  17  I-.  K.  A.,  N.  a,  1117. 

§  233.    Orlmea  and  Criminal  FrosocnliotUL 

[a]  Section  £46  of  the  Penal  Code,  declaring 
that  "Every  person  undergoing  a  life  sentence 
in  a  state  prison  of  this  state,  who,  with 
malice  aforethought,  commits  an  assault  upon 
the  person  of  another  with  a  deadly  weapon 
or  instrument,  or  by  any  means  or  force  likely 
to  produce  great  bodily  injury,  is  punishable 
with  death,"  ia  not  unconstitutional.  That 
aection  neither  denies  to  such  person  the  equal 
protection  of  the  law  guaranteed  by  the  four- 
teenth amendment  to  the  constitution  of  the 
United  States,  nor  does  it  contravene  the 
provisions  of  section  11  of  article  I  of  the 
state  eonstitution,  declaring  that  all  laws  of 
a  general  nature  shall  have  a  uniform  opera> 
tion.— People  ».  Pinlej,  153  Cal.  59,  94  Pac 
248. 

XL    DUB  PS00ES6  OF  I^W. 

OONSTTTUTIONAL  gDABANTIES.   t  ^>S. 
PERSONS  PKOTEOTED.  1  3S9. 
DEPRIVATION  OF  PBOPBRTT,  1  34S. 
BEOm.ATI0N  or  USE  AND  EHJOYUEHT,  |  353. 
TAXATION,  I  3S8. 

CIVIL  REUED1E8  AND  PBOCEEDINOS,  |  SEV. 
UcENEBHBT  AOT,  i  3S9U. 

S  23B.    OonsUtntional  anuantlea, 

[a]  Ad  ordinance,  as  to  a  person  engaged 
In  the  growing  of  grapes  and  the  manufacture 
of  wine,  and  who  had  on  hand  large  quanti- 
ties of  wine  at  the  time  of  its  enactment, 
is  not  nncoDBtitntionaJ  in  that  it  deprives 
such  person  of  his  property  without  just  com- 
pensation or  due  process  of  law. — Ex  parte 
Young,  154  Cal.  317,  97  Pac  822,  22  L.  B.  A, 
N.  a,  330. 
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§  236.    Personi  Protected. 

[s]  Const! tntioool  gnaTaiiteei  for  the  protec- 
tion of  person  or  propertj  can  be  invoked 
only  by  parties  whose  rights  are  injuriously 
affected  by  the  alleged  disregfard  of  such 
gnnranteeE. — Sehaerer  &  Co.,  Ice.,  v,  Deming, 
15<  Cal.  138,  97  Pac  159. 

§  24S,    DeprlTUlon  of  Praperty. 

[b]  The  provisions  of  section  1254  of  the 
Cods  of  Civil  Procedure,  authorizing  the 
plaintiff  to  be  so  pot  into  possession  of  the 
land,  are  not  in  conflict  with  section  14  of 
article  I  of  the  constitution,  declaring  that 
no  right  of  way  shall  be  appropriated  to  the 
use  of  any  corporation  other  than  manieipal, 
until  f nil  compensation  therefor  be  first  made 
in  money  or  ascertained  and  paid  into  court 
for  the  owner,  which  compensation  shall  be 
ascertained  by  a  jury,  unless  a  jury  be 
waived,  as  in  other  civil  cases.  That  eonslita- 
tfonal  provision  does  not  contemplate  a  pre- 
aeeertainment  and  award  by  a  jury  to  caver 
"all  damages  that  may  be  sustained  by  the 
defendant,  if,  for  any  cause,  the  property 
shall  not  be  finally  taken  for  public  use." — 
Heilbron  v.  Superior  Court,  151  Cal.  271,  SO 
Pae.  706. 

[b]  The  provisions  of  sections  1484  and 
1468,  inclusive,  of  the  Code  of  Civil  Proce- 
dure, in  so  far  as  they  authorize  the  making 
of  orders  setting  apart  exempt  property  and 
a  homestead  to  the  widow  and  for  the  pay- 
ment of  money  to  her  out  of  the  estate  for 
her  support  witbont  notice  to  the  beirs, 
devisees,  or  legatees,  are  not  in  conflict  with 
the  fourteenth  amendment  of  the  constitution 
of  the  United  States  or  with  the  state  con- 
stitution, because  they  would  operate  to  de- 
prive such  heirs,  deviiees,  or  legatees  of 
their  property  without  due  process  of  law.— 
Estate  of  Bump,  152  Cal.  274,  92  Pae.  043. 

§  262.    Begnlatton  of  Use  and  Enjoymaiit. 

[a]  The  act  of  March  6,  1907  (Stats.  1907, 
p.  127),  entitled  "An  Act  to  prevent  the  waste 
and  flow  of  water  from  artesian  wells,  and 
prescribing  penalties  therefor,  and  defining 
waste  and  artesian  wells,"  and  declaring  saeh 
waste  a  "nuisance,"  is  not  violative  of  the 
fourteenth  amendment  of  the  constitution  of 
the  United  States,  nor  of  any  provision  of 
the  state  constitution, — Ex  parte  Elam,  S  CaL 
App.  £33,  91  Pae.  Sll. 

S  258.    Taxation. 

[a]  The  act  of  1893  Is  not  nn constitutional 
as  depriving  the  heirs  of  property  "without 
due  process  of  law"  contrary  to  the  four- 
teenth amendment  of  the  constitution  of  the 
United  States.  The  statute  provides  for  an 
appraisement  after  notice  to  all  persons 
known  to  liave  a  claim  or  interest  in  the  prop- 
erty. The  mere  (act  that  the  state  has  a 
vested  right  to  its  proportion  of  the  gift  or 
inheritance,  prior  to  the  appraisement,  doea 
not  deprive  toe  beneficiary  or  heir  of  any  sub- 
■tantial  right,  where  the  law  affords  him  a 
•ight  to  be  heard  aa  to  the  amount  of  the 
tax  before  it  is  collected  or  paid. — Irippet 


§  259.    OlTll  EemedlM  and  FroceedingB. 

[a]  Section  1582  of  the  Code  of  Civil  Pro- 
cedure, authorizing  inch  an  action  to  be 
brought  against  the  ^reonal  representative 
alone,  is  not  unconstitntional  in  depriving 
the  beirs  of  property  without  dne  proeeaa  of 
law.— McCanghey  v.  Lyall,  152  CaL  ei5,  93 
Pac.  681. 

[b]  The  provisiou  of  the  aet  providing  for 
a  new  method  of  appeal  do  not  operate  to  de- 
prive a  respondent  of  property  without  due 
process  of  law,  merely  because  it  fails  to  re- 
quire that  the  notice  of  appeal  shall  be  served 
on  him.  The  constitutional  provision  aa  to 
due  proeeaa  of  law  has  no  application  aa  to 
notices  of  appeal,  in  actions  in  which  the 
rnurt  hss  already  acquired  jurisdiction  over 
the  parties  by  orlg^inal  process. — Estate  of 
McPhee,  154  Cal.  385,  97  Pac.  878. 

§  aSdVi.    ^ —  UcEnenuy  Act. 
[a]  While  in  the  exercise  of  its  inherent 

equity  jurisdiction  in  an  action  to  quiet  title 
a  court  of  chancery  acts  only  in  peraonam, 
it  is  competent  for  the  legislature,  so  far  aa  the 
constitutional  provision  regarding  due  process 
of  law  la  concerned,  to  confer  upon  courts 
of  equity  an  extended  power,  so  as  to  per- 
mit the  court  to  bind  the  interest  of  persons 
in  real  property  so  far  as  that  property  alone 
is  concerned,  even  though  the  defendant  may 
not  have  been  personally  served  with  process 
within  the  state. — Title  etc.  Restoration  Co. 
V.  Kerrigan,  150  CaL  289,  119  Am.  St.  Bep. 
199,  88  Pae.  356. 

CONTEMPT. 

Indnd*  dlsebedlano*  to  th*  preeei*.  erders,  er 
rnlaa  er  eeniti  and  othei  sets  oi  oonAnct  la  dlmtanl 
«f  tbalr  utlurltjr  or  dignity,  tendlnc  to  Imimdo  or 
Irartrata  tlu  administration  ot  Isw;  what  con- 
■Mtntee  ncli  eontempt,  dvll  or  ortmlnal,  in  ■anerali 
what  pei»iu  aro  Il>bl«  ttaanfor;  power  to  pnnlab 
contampt  and  piocoadlnss  thaiator;  and  pnnlshaent 
ol  oontampt. 

L  ACTS  OB  CONDUCT  CONBTlTUTTNa 
CONTEMPT,  SE  1-34. 
IL  POWER  TO  PUNISH  AND  PEOCEBD- 
ING8  THEREPOa,  »  35-65. 
in.  PUNISHMENT,  U  06-75. 


DBCKrVlNG  COURT,  18^. 
INTENT  PRESUMED.  J  TH- 
AFFIDAVIT  OP  BIAS  OH  PHB3UDICB  OF  lUDOK 

FOR  CHANGE  OF  VENUE.  1 11. 
INTERFERENCE  WITH  PR0CEEDIK6B  OF  FXTIT 

JURY,  »  21. 
IMTERFERBKCE       WITH       PROOEBDINaS       OF 

GRANS  JUBT.  I  22. 

§  SVf    Deceiving  Oonrt 

[a]  In  concealing  facts  from  the  eonrt  wbieb 
an  attorney  is  bound  in  candor  to  eommnni- 
cate,  ha  is  wanting  in  that  respect  to  courts 
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BDd  jadieial  ofliceri  which  It  li  the  dnty  of 
an  ftttornej'  to  maiotun.  Subdivision  2,  lec- 
tion 288  of  the  Code  of  Civil  Fiocednre.-^ 
Estate  of  QTeeuwood,  5  Oof.  Pro.  Dec.  425. 

[bj  An  kttomej  who,  in  seeking  to  effect 
his  purpose,  emplojs  means  other  than  sach 
as  are  consistent  with  troth,  and  calculated 
to  mislead  the  jndge,  throngh  artifice  and 
anppression  of  facta  eseentiaT  to  be  known 
to  the  court,  la  guilty  of  misbehavioi  in  his 
office  and  of  wilunl  violation  of  duty  eoneti- 
tuting  a  contempt  of  court.  BeetioDa  28!!, 
1209  of  the  Code  of  Civil  Procedure,  tubdi- 
visions  4  and  3,  respeetively, — Estate  of 
Oreenwood,  6  Cof.  Pro.  Deo.  423. 

[e]  Where  the  attorney  for  an  adminiitia- 
toT  reports  to  the  court  and  the  adminis- 
trator that  be  has  sold  property  of  the  es- 
tate for  a  less  sum  than  be  baa  aetnally 
received,  converts  the  difference  between  the 
two  amounts  to  his  own  use,  and  obtains  a 
confirmation  of  the  sale  at  the  sum  reported 


Greenwood,  5  Cof.  Pro.  Dae.  425. 

§  TVi.    Intent  Presanied. 

[a]  The  offender  must  be  presumed  to  have 
intended  the  ordinary  coaaequences  of  his 
own  deliberate  act  in  addreasiiig  the  jury  as 
he  did,  under  circumstanceB  fully  known  to 
him,  whereby  be  committed  a  flagrant  breach 
of  propriety,  and  interfered  with  the  au- 
thority and  proceedings  of  the  coarC. — Ex 
parte  Croely,  8  Cal.  App,  713,  97  Pac  766, 

$  II.  AlDdaTit  of  BUa  or  Prejndlce  of  Jndga 
for  Change  of  Tonne, 
[a]  AfGdavita  filed  in  support  of  an  applica- 
tion for  a  change  of  pudges,  containing  impn- 
tstiona  upon  the  motives  of  the  jadge  before 
whom  the  cause  is  pending,  and  attacks  upon 
liit  integrity  which  are  based  entirely  npon 
the  belief  of  the  aCBant,  without  any  attempt 
being  made  to  state  the  souree  of  the  affiant's 
information  or  the  origin  of  his  belief,  are  in 
<ontempt  of  court,  and  the  attorney  of  the 
affiant  wbo  prepared  and  knowingly  presented 
such  affidavits  to  tbe  court  ia  equally  guilty 
with  his  client  of  contempt. — Lamberson  v. 
Superior  Court.  151  Cal.  458,  91  Pao.  100,  11 
L.  B.  A,,  N.  S.,  619. 

§  21.  Intarfeience  wltb  ProceedlngB  of  Petit 
3my. 
[a]  The  trial  jury  in  oharge  of  the  officers 
of  the  law  was  an  appendage  of  the  court, 
acting  under  its  authority,  and  part  of  the 
machinery  by  which  the  defendant  was  being 
tried;  and  the  conrt  has  inherent  power  to 
punish  an  offender  wbo  has  acted  in  cod- 
trmpt  of  its  authority. — Ex  parte  Cieely,  8 
CaL  App.  713,  97  Pac  766. 

§  22.  Interference  with  Froceedlnga  of 
Qrand  Jnrr. 
[s]  Where  the  alleged  contempt  conaiated 
of  acta  not  done  in  the  presence  of  the  court, 
by  publication  of  articles  in  a  newspaper 
published  by  a  corporation  criticising  the  pro- 


eeading*  of  the  grand  jury  In  respect  of 
matters  then  nndei  investigation,  an  affidavit 
merely  stating  that  one  of  the  defendants 
was  the  president  and  general  manager  of 
the  corporation,  and  that  the  other  defendant 
waa  its  vice-president  and  assistant  general 
manager,  without  charging  that  they,  person- 
ally cauaed,  or  being  in  control  permitted,  the 
publication  of  the  articles,  is  inaufficient  to 
connect  them  vritb  the  publication,  or  to  sns- 
tain  a  judgment  of  conviction  against  them, 


mCESSITT    TOE    PBELIMINAEY     AFFIDAVIT, 

MS. 

BBQU18ITE9  AND  BUyFIOIENCT  OF  AFFIDAVIT, 

(SO. 
ADUieSIBILITY    AND    aUFFIOlEMOT    OF    BVI- 

DENGE,  I  S<. 
JODOMENT  OB  ORDEB,  |  6T. 
COMM ITUEHT.  t  SB. 
BEVIEW— -OEBTIOBABI,  |  S*. 

§  <S.    Necessltr  for  PreUmlnory  Affidavit, 

ta]  A  contempt  of  court  consisting  of  the 
LDg  and  presentation  to  the  judge  In  open 
court  of  eontemptnous  affidavits  ia  one  com- 
mitted in  the  immediate  view  and  presence 
of  the  court,  and  a  citation,  timely  made,  to 
show  eauae  why  the  party  guilty  of  the  eon- 
tempt  should  not  be  punished  does  not  require 
an  affidavit  to  support  it. — Lamberson  v. 
Superior  Court,  151  Cal.  4S8,  Bl  Pac.  100,  11  ' 
L,  B,  A.,  N,  8.,  619. 


tion  to  pro 

setting  forth  the  fact  of  noneompUance  with 
it  waa  esaeotial.  In  the  absence  of  such  affi- 
davit, and  citation  to  the  bosband,  an  order 
punishing  him  for  contempt  ia  void  for  want 
of  jurisdiction.— In  re  UcCarty,  154  CaL  534, 
98  Pac.  540. 

§  60.  Beqnlflltes  and  Bnffldency  of  Affidavit. 
[a]  An  affidavit,  upon  which  a  judgment 
punishing  an  offending  party  for  contempt  of 
court,  committed  out  of  ita  presence,  Is  based, 
which  shows  that  aueh  person,  while  passing 
the  jury  in  a  criminal  action,  who  bad  retired 
to  deliberate  upon  their  verdict,  called  out  to 
them  in  a  loud  voice,  heard  fay  each  of  them 
and  by  the  officers  in  charge,  not  to  convict 
the  defendant,  naming  him,  is  anffident  to 
support  the  judgment,  though  not  averring 
specifically  that  the  language  waa  nsed  with 
intent  to  influence  the  jury. — Ex  parte  Creely, 
8  Cal.  App,  713,  97  Pac.  786. 

§  C4.    AdmlfBlblllty  and   Snffldeney  at  Evi- 

[a]  Proceedings  In  contempt  are  in  their 
nature  criminal  in  character.  The  court  exer- 
cises but  a  limited  jurisdiction  in  lueh  pro- 
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ceedings,  and  tlia  reeoTd  of  the  eoart  upon 


upon  whicb  the  judicial  e 

upon  which  ita  jnriadietion  aepenaeo. — in  re 

UeCartf,  154  Cat.  534,  B8  Pac.  540. 

S  C7.    Judgment  or  Order. 

[a]  A  judgment  fining  the  petitioner  for  con- 
tempt of  eouTt  in  the  sum  of  (100,  and  ad- 
judgiog  that  in  default  of  the  payment  of  the 
fine  he  be  impriioned  in  tha  county  jail 
"until  the  laid  fine  is  paid,"  such  imprison- 
ment  not  to  exceed  one  day  for  each  £20  of 
aaid  fine  that  aball  bo  remain  unpaid,  ie  not 
void  because  the  words  "nnttl  the  said  fiao 
ia  paid"  are  used  instead  of  the  atatutory 
words  "until  the  fine  be  satisfied,"  fonnd  in 
aeetion  1205  of  the  Penal  Code. — Ex  parte 
Krouse,   148  Cal.   232,   82  Pac.   1043. 

[b]  If  the  bnsband  had  voluntarily  appeared 
In  court  at  the  time  the  order  punishing 
him  for  contempt  waa  made,  and  nad  then 
admitted  noncompliance  with  the  terms  of  the 
BubBequent  order,  and  had  expieased  hie  in- 
tention not  to  comply  therewith,  auch  conduct 
might  be  treated  as  a  contempt  in  the  prea- 
ence  of  the  conrt,  but  to  austain  tbe  order 
of  panisbment  on  auch  ground  it  would  be 
necesBsry  for  the  record  of  conviction  to  ahow 
ancb  facta.— In  re  MoCarty,  154  Cal.  534,  98 
Pae.  540. 

[c]  The  statement  that  the  attorney  held 
for  contempt  interrupted  the  proeeediaga  of 
the  court,  againat  the  order  of  the  court  to 
ceaae  such  iaterrnption,  without  atatlng  what 
ha  aaid  and  did,  does  not  comply  with  the 
mandate  of  the  law  that  the  facts  occurring 
in  the  immediate  view  and  presence  of  the 
court  muat  be  recited  in  the  order.  Many 
intermptioDB  by  an  attorney  may  be  lawful 
and  proper,  and  the  particular  circumstancca 
of  the  interroption  must  be  aet  forth,  in  order 
that  the  commitment  ahal!  show  on  ita  face 
that  the  remarka  of  the  attorney  were  out  of 
the  tine  of  his  duty  as  an  oBicial  of  the  court, 
and  to  the  party  represented  by  bim. — In  re 
Shortridge,  5  Cal.  App.  371,  90  Pac.  478. 

]d]  Where  tbe  alleged  contempt  waa  com- 
mitted oot  of  the  presence  of  tbe  court  or 
judge,  no  step  eaaential  to  a  proper  accusa- 
tion and  plea  in  a  criminal  case  should  be 
omitted;  and  where  there  is  nothing  in  the 
record  to  ihow  that  tbe  petitioner  wsa  served 
with  notice  or  an  order  to  show  cause  indi- 
cating the  charge  of  contempt,  or  that  he  was 
served  with  a  copy  of  the  affidavits,  or  given 
an  opportunity  to  answer,  and  no  answer  or 

Slea  waa  filed,  the  court  waa  without  juris- 
iction  to  make  the  order  of  commitment  for 
contempt. — Beymert  t.  Smith,  S  CtU.  App. 
380,  90  Pac.  470. 

§  69.    Oomtnltment. 

[a]  A  defendant  in  a  criminal  ease  who  la 
a  fugitive  from  justice,  or  who  refuses  to  sob- 
nut  himself  to  the  jorisdletion  of  the  court, 
has  no  right  to  be  heard  in  court  by  counsel, 
until  be  does  submit  himself  to  the  jnrisdie- 
tion  of  tbe  court;  and  if  the  commitment 
had  abowa  what  doea  not  appear  therein,  that 


the  client  of  tbe  petitioner  was  at  the  time 
of  tbe  acta  eomplained  of  a  7ngitive  from 
justice,  and  that  the  aourt  for  that  reaaon 
had  refuaed  to  permit  bim  to  addreaa  the 
court  in  behalf  of  hi*  elient,  and  that  b« 
nevertheless  peraisted  in  so  doing,  the  action 
of  the  court  in  adjudging  bim  guilty  of  con- 
tempt would  be  BuataiuetL  But  this  rule  can- 
not apply  where  no  aneh  fact  or  reason  is 
shown  in  the  commitment  for  denying  to  the 
petitioner  the  right  to  addrea*  the  court. — - 
In  re  Shortridge,  fi  CaL  App.  t71,  90  Pae.  478. 

§  63.    Eavlew— OeitlwscL 

[a]  Contempt  of  court  ia  a  aipeeifle  criminal 
offense;  and  the  charge,  finding  and  judg- 
ment of  the  court  therein  must  be  atrictly 
eoDstiued  in  favor  of  the  aconsed.  The  find- 
ings do  not  conclude  a  reviewing  court  from 
examining  the  record  to  determine  tbe  juris- 
dictional facts.  Where  the  performance  or 
taking  of  necessary  atepa  which  ought  to 
appear  of  record  is  not  abown,  it  will  be  pre- 
sumed that  auch  atepa  wero  not  taken. — 
Beymert  v.  Smith,  5  Cal.  App.  380,  90  Pae. 
470. 

[b]  A  judgment  of  conviction  of  contempt 
of  court  ia  subject  to  review  upon  certiorari 
onl^  upon  the  point  of  jurisdiction;  bat  tbe 
junadiction  of  the  court  in  a  contempt  pro- 
ceeding ia  atrictly  limited,  and  ita  judgment 
will  be  held  invalid  unless  the  record  of  con- 
viction abowa  upon  ita  face  that  the  matter 
charged  was  within  ita  jurisdiction. — Otis  v. 
Superior  Conrt,   148  Cal.   129,  82  Pac.  853. 

m.     PUNISHMENT. 


[a]  Tbe  superior  judge,  though  technically 
In  contempt  of  thia  court  in  violating  it* 
order,  should  not  be  viaited  with  any  penalty 
by  way  of  punishment  where  it  a^nenrs  that 
his  action  was  taken  in  good  faith  under  an, 
erroneous  interpretation  of  the  law,  and  witu- 
out  any  intention  of  diareapect  to  thia  court, 
er  to  disobey  its  order.— Noel  v.  Smith,  2  Cal. 
App.  1S8,  S3  Pae.  167. 

OONnNUANCE. 

Indad*  adloDmaient  or  poitpoDamant  of  prooMd- 
Infs  In  dTll  Botlona  fn  laneial  to  *  antawqagnt  day- 
or  tarm  o(  ooart;  utora  and  gconnda  ol  auch  ad* 
Jonninaiita  ar  pottpoDamanta,  pioeeadlnfa  t^relar, 
and   DparatloD   and   aSaet  Uuroof  In  (anaral;   anf 


IN  OENERAL.  |  1. 
DISCRETION  OP  CODKT,  I  !. 
ABSENCE  OP  PARTY  OR  OOUNSEL,  1  8. 
CONDITIONAL  OBANT— IMPOSITION  OP  COSTS, 
ISO. 

§  1.    In  Qeneral. 

[a]  In  determining  the  right  of  a  party  t» 
a  continuance,  the  trial  court  may  eon  aider 
and  act  in  view  of  the  time  that  has  expired 
since  the  commencement  of  the  action,  tbe 
kind  of  answer  on  file,  and  the  generalities- 
contained  in  the  affidavit  for  continuance.— 
Tiffin  V.  Cummings,  144  Col.  612,  78  Pae.  S8.. 
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CONTINUANCE,  gg  3-30— CONTRACTS,  I,  A,  B,  gg  1-6. 


§  S.     DlBcretloii  of  Conrt 

[a]  In  an  action  to  qniet  title,  in  which 
defendADt  Bet  up  no  affirmative  claim,  and 
irhieh  hail  been  at  Issue  for  nine  montba, 
where  the  defendant,  after  the  ease  had  been 
<et  (or  trial,  volantarilj  left  tlie  state  of 
Xew  York  to  negotiate  city  bonds,  and  the 
ohIt-  showing  for  a  continnance  coDsisted  of 
the  affidavit  of  his  attorney  and  a  brief  tele- 
eram  from  the  defendant  without  any  show- 
ing as  to  the  neceasity  of  bis  presence  in 
Xew  York  at  that  time,  or  that  it  could  not 
hive  preceded  or  followed  tba  date  of  tbe 
'.rial  witbont  injury  to  bimself  or  the  eity, 
'he  court  did  not  abuse  its  discretion  in  re- 
fo*ing  a  continuance  on  the  ground  of  his  ab- 
lence.      (Per  Gray,  P.  J.,  and  Allen,  J.,  Smith, 

r„  doubtingO— McConnell  v.  Fax,  2  Cal.  App. 
329,  83  Pac.  269. 

[b]  When,  after  denial  of  defendant's  mo- 
tion to  call  in  another  judge,  defendant's 
counsel  moved  to  change  the  venue,  which 
was  speedily  decided,  and  the  court  denied 
a  continuance  of  tbe  trial,  whereupon  de- 
ten  dan  t'a  counsel  deserted  the  courtroom,  and 
the  conrt  ■ammoned  the  defendant  and  al- 
lowed him  time  to  procure  other  counsel, 
which  he  failed  to  do,  the  eourt  did  not  abase 
its  discretion  in  proceeding  with  the  trial, 
and  after  giving  the  defendant  opportunity 
to  introduce  evidence,  and  upon  bis  state- 
ment that  he  had  none,  in  ordering  the  case 
inbmitted. — Johnston  v.  Dakan,  S  CaL  App. 
5S2,  99  Pac  729, 

5  8.    Absence  of  Fartr  oi  OouueL 

[a]  Application  for  eontinnanee  on  tbe 
ground  of  absence  of  defendant's  attorneys 
and  inability  to  prepare  for  trial  becanse  en- 
gaged in  the  trial  of  another  case,  held  prop- 
erly denied. — Tiffin  v.  Cummings,  141  CaL 
612,  78  Pac.  23. 

[b]  It  was  not  an  abuse  of  discretion  to 
deny  the  lessee's  motion  for  a  continuance 
based  upon  the  sole  ground  that  its  counsel 
was  detained  by  previous  pro fessi anal  en- 
gagements in  another  county,  in  tbe  absence 
of  a  showing  that,  under  tbe  eircumstances, 
other  professional  advice  was  unavailable, 
and  that  there  was  a  meritorions  defense  to 
the  action  which  could  not  be  effectively 
presented  without  the  presence  of  the  absent 
sitorney. — Berents  t.  Belmont  Oil  Min.  Co., 
H8  CaL  677,  113  Am.  St  Rep.  308,  84  Pac. 
47. 

[e]  In  an  action  for  death  by  negligent  act, 
a  motion  that  all  proceedings  be  stayed  Dutil 
the  other  heir  or  beirs  were  bronght  in  as  par- 
ties was  properly  denied,  in  the  absence  of  a 
showing  of  the  existence  of  any  other  heirs. 
Salmon  t.  Rathjens,  1S2  Cal.  290,  92  Pac.  733. 

$30-    Conditloiul      Orant — Imposltloii      of 

OMtS. 

Sa]  Where  an  order  granting  a  continuance 
a  trial  is  made  at  the  request  of  a  party, 
on  the  condition  that  he  pay  certain  itemg  of 
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obtaining  tbe  desired  postponement,  and  he 
eannot  thereafter  be  heard  to,  say  that  the 
imposition  of  a  particul^ir  item  wai  beyond 
the  power  or  discretion  of  the  court. — Baaboro 
V,  Superior  Court,  152  Cal.  1,  Bl  Pac.  801. 

GONTHAOTS. 

Ciclnds  pTOmlsM  and  asrMBwnti  In  ■vnersl,  *x- 
pnsi  »T  InpUsd,  oral  or  written,  md  noia  partlen- 
larlr  aMcutorr  agrMmuits:  tlielr  natura,  isanlslui, 
vallillty,  Indlauti,  eonstrnction,  oparstlon,  and 
•fleet;  avldanea  ralat£ii(  tliereto;  nodlflcation  or 
lesdiilan  tharvof,  1>7  naw  agraaiBanta  at  by  seti  at 
the  partial,  and  dliehaiia  ef  the  ebllgatioBi  tharaoC 
b7  epantlan  at  law  or  b7  performance  or  braachl 
and  acUoDs  tor  bteaob. 

L  REQUISITES  iND  VAUDITY,  gg  1- 
89. 

A.  Kecessary  Elements,  gg  1-S. 

B.  Parties,  Proposals  and  Acceptance, 

}g  8-19. 

C.  Formal  Requisites,  gg  20-33. 

D.  Considerati^on  gg  34-50. 

P.  Legality  of  Object  and  Considera- 
tion, gg  63-SS. 
n.  CONSTRUCTION     AND    OPERATION, 

gg  100-178. 

A.  General      Rules      of      Cons  traction, 

gg  100-124. 

B.  Parties,  gg  125-128. 

C.  Subject  Matter,  gg   129-146. 

D.  Place  and  Time,  gg  147-150. 
F.  Compensation,  gg  168-178. 

ni.  MODIFICATION        AND        MESaEB, 

gg  178^-187. 

rV.  RESCISSION    AND    ABANDONMENT, 

gg  188-207. 

V.  PERFORMANCE  OB  BREACH,  gg  808- 

248. 
VL  ACTIONS  FOE  BREACH,  gg  249-280. 

I.    BZqUISITES  AND  VAUDITT. 
A.    NECESSARY  ELEMENTS. 
§  1.    In  Oeneral. 

[a]  Neither  courts  of  equity  nor  courts  of 
law  have  a  right  to  enforce  mere  moral  obli- 
gations.—Becker  V.  Schweidtle,  6  CaL  App. 
46S,  92  Pae.  398. 

§  4.    Mutuality. 

[a]  A  contract  between  A  and  B  of  one  part, 
and  C  and  D  of  tbe  other  part,  is  not  a  con- 
tract between  A  and  C,  and,  if  signed  by 
them  only,  it  is  not  executed,  and  creates  no 
reciprocal  rights  and  obligations  between  the 
parties  signing. — Mullarky  v.  Young,  9  Cal. 
App.  886,  100  Pac.  708. 


[a]  The  intention  of  the  parties  to  tbe  con- 
tract for  street  work  being  clear  and  unmla- 
takabia  as  to  the  liability  of  the  property 
owners,  cannot  be  changed  by  any  subsequent 
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act  of  the  contraetoT  In  lendiag  noticei  to 
the  property  ownen  demandlDg  paymeot. — 
Uoreing  t,  Weber,  8  CaL  App.  14,  84  Pae. 


[a]  Where  ap  offer  is  made  to  a  corporation 


•tock,"  a  eonnter  offer  made  by  the  eorpora- 
tioD  to  buy  the  property  and  pay  therefor  In 
"fully  paid  stoek,"  nothing  being  said  about 
Its  nooassesBability,  and  its  acceptance  by  the 
leller,  determinea  the  contrBctual  rights  of 
the  parties;  and  the  nnatithorized  indorsement 
of  the  words  "nonassessable"  on  the  cortifl- 
eatei  of  stock  issued  in  payment  for  the  prop- 
erty, has  no  effect  in  determining  the  rights 


.  Santa  Maria  Oil  &  Oaa  Co.,  153  Ca 
282,  95  Pae.  39. 

[b]  There  is  a  radical  distinction  In  regard 
to  commuDieatioD  of  acceptance  of  an  offer 
which  requires  tba  offeree  to  do  something, 
and  one  nhich  requires  the  offeree  to  promise 
something.  In  the  former  case,  commnnica- 
tion  of  aeeeptanee  is  ordinarily  not  required, 
but  compliance  with  the  condition  of  the 
offer  by  doing  the  act  in  the  way  prescribed 
is  ordinarily  safflcient  evidence  of  the  ac- 
ceptor's assent,  sod  it  is  not  necessary  to  show 
that  he  notified  the  offerer  that  be  accepted 
it  and  would  perform  the  condition. — Baird 
V.  Loescher,  9  Cal.  App.  Q5,  98  Pac.  49. 

[c]  When  the  general  terms  of  proposed 
sale  and  the  special  terms  of  comxaisstons 
on  a  sale  were  communicated  in  a  letter  by 
the  broker  to  the  owner,  a  letter  in  answer 
thereto  in  express  regard  to  the  letter,  au- 
thorizing the  broker  to  proceed  to  sell  to  any- 
one not  an  Armenian,  was  tantamount  to  an 
express  acceptance  of  the  proposed  terms,  in- 
eluding  the  rate  of  commissions  open  a  sale 
to  any  person  other  than  an  Armenian. — 
Baird  •.  Loescher,  9  Cal.  App.  85,  98  Pae.  49. 

[d]  The  objection  in  the  authority  of  em- 
ployment in  answer  to  a  letter  stating  pro- 
posed terms,  that  the  broker  might  proceed 
to  sell  to  anyone  not  an  Armenian,  the  an- 
thority  so  limited  did  not  create  a  new  term 
requiring  written  acceptance,  but  the  ao- 
eeptance  by  conduct  on  the  part  of  the 
broker  in  producing  a  purchaser  not  an 
Armenian  was  sufficient. — Baird  v.  Loescher, 
9  Cal.  App.  65,  98  Pae.  49. 

C.    FOBMAL  BEQUISITES. 
S  32.    B«cordlng  Building  OontiactB. 

[a]  A  written  contract  between  the  owner 
of  a  lot  and  a  contractor,  as  an  agent  for 
the  owner,  to  construct  a  building  thereupon 
for  a  compensation  of  ten  per  cent  of  the 
actual  cost  thereof  is  valid  between  the  par- 
ties, without  being  filed  with  the  recorder, 
although  the  amoont  to  be  expended  in  cost 
is  the  sum  of  $1,000,  where  no  right  of  any 
claimant  of  a  lien  is  involved,  but  the  con- 
troversy wholly  relates  to  the  extent  of  the 
eomponsation  of  the  contractor,  in  a  suit  by 


him  against  the  owner  of  tbe  property. — 
Needham  ▼.  Chandler,  8  Cal.  App.  124.  H 
Pac.  825.  ^ 

D.    CONSIDEBATrON. 
§  36.    Sofflclencj  in  OomaL 

[al  A  prohibition  in  the  grant  of  «  rail- 
road concession  against  a  transfer  of  the 
contract   refers   to   the   transfer   of   it    as   a 


tion  of  a  company,  where  the  eoucession  ez- 
jpreasly  provided  that  the  concession  to  the 
individual  was  "for  his  account  or  that  of 
the  company  or  companies  he  is  at  present 
organizing."  At  all  events,  a  transfer  of  a 
part  interest  would  aonvey  a  valuable  equi- 
table interest  which  would  form  a  consid- 
eration for  a  promise  to  pay  money  there- 
for,  even  if  the  Mexican  government  might 
refuse  to  reoognise  the  rtgnt  of  the  vendee. 
UcOue  V.  Bommel,  14S  Cat.  539,  83  Pae.  1000. 

[b]  There  is  a  marked  distinction  between 
the_  payment  of  fntnre  advances  which  are 
optional  and  those  which  are  obligatory  for 
a  definite  sum  agreed  upon,  for  a  solBeieut 
consideration.  The  deed  of  trust  and  note 
of  the  owner  were  a  sufficient  consideration 
for  the  loan  agreed  upon,  and  the  associa- 
tion was  under  an  enforceable  obligation  to 
furnish  the  money  as  agreed. — Valley  Lum- 
ber Co.  T.  Wright,  2  Cal.  288,  84  Pae.  58. 

[c]  The  notes  and  auxiliary  agreement,  be- 
ing parts  of  one  transaction,  constituted  a 
single  contract;  and  the  consideration  of 
the  notes  was  sufficient  to  support  the  en- 
tire contract  respecting  them. — Daniels  v. 
Daniels,  3  Cal.  App.  294,  8S  Pae.  134. 

[d]  By  the  law  of  this  state,  B  transfer  of 
personal  property  in  consideration  of  a  pre- 
existing debt  is  a  transfer  for  a  valuable 
consideration.  Where  there  was  no  evidence 
that  the  transferee  thereof  for  such  debt  had 
any  knowledge  of  a  prior  fraudulent  trans- 
fer from  the  plaintiff,  instruction  that  a  pre- 
existing debt  is  not  a  sufficient  conaidera- 
ation  to  warrant  the  person  securing  the 
property  to  hold  it  aa  against  the  rij^t  of 
the  person  from  whom  the  property  was  ob- 
tained by  fraud  in  the  purchase,  and  that  the 
crediting  of  its  value  on  the  pre-existing 
debt  would  not  make  the  second  transferee 
an  innocent  purchaser  for  value  were  errone- 
ous.— Virginia  etc.  Co.  v.  Olenwood  Lumber 
Co.,  5  Cal.  App.  266,  90  Pac.  48. 

[e]  The  option  to  purchase  included  in  tha 


726. 

§  37.  Untnal  PronilseB. 
[a]  A  proposition  in  writing  by  a  college 
to  a  woman,  on  the  day  of  the  execution  of 
her  note  thereto,  that  it  would  establish  in 
her  name  and  for  the  benefit  of  herself  and 
heirs  a  perpetual  scholarship  therein  to  be 
issued  at  her  death,  if  she  would  execute 
thereto  her  note  for  the  sum  of  one  thou- 
sand dollars,  to  be  paid  at  the  city  of  th« 
location  on  her  death,  and  her  acceptance 
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tbereof  on  uld  day,  bj  executing  and  ds- 
IiT«ring  her  note  for  that  aum  to  the  col- 
lege for  that  purpose,  conatitutea  a  valid 
eoatraet.  Th«  note  it  supported  by  a  suffl- 
eient  conaideration  in  the  agreement  on  the 
part  of  the  college;  and  the  validity  of  the 
contnet  on  her  part  was  not  aSeetad  by 
the  fact  that  the  note  waa  to  be  paid  at  her 
decease. — Buchtel  College  v.  Chambeiloix,  8 
Cal.  App.  246,  84  Pae.  100(1. 

S  46.    Fast  Conaldnntlon. 

ta]  Under  seeUan  1605  of  the  CItU  Code, 
defining  a  good  consideration  for  a  prom- 
iae,  a  benefit  conferred  to  whicb  the  promiaor 
i*  already  entitled  is  not  a  proper  considera- 
tion for  a  promise. — Sebnsdt  t.  Uutnal  Life 
Ins.  Co.,  2  CaL  App.  715,  84  Pae.  249. 

P.    LEGAUTT  or  OBJECT  AND  OP  CON- 
aiDEBATION. 

COHTBAVENTION  OP  LAW,  |  B*. 
CONTBAVENTION  OF  PUBLIC  POLIOT,  t  85. 
EFFECT  OF  JLLE6ALrTY.  i  94. 
PABTIAL  ILLEGALITY,  |  9S. 

S  81.    CcntraTentlon  of  Law. 

[aj  The  rule  that  the  courts  will  not  en- 
tertain any  action  in  affirmance  of  an  ille- 
gal contract  is  not  baaed  npon  any  consid- 
eration for  the  party  against  whom  the  re- 
lief ia  sought,  but  upon  considerationa  of 
sonnd  public  policy;  and  not withstan ding  his 
express  consent  that  the  court  may  enforce 
■nch  illegal  contract,  if  the  illegality  ap- 
pears, the  court  will  sua  sponte  withhold 
all  relief.  No  action  of  the  parties,  nor  of 
their  assignees,  can  so  validate  an  ille^l 
contract  as  to  justify  the  court  in  enforcing 
it  where  ita  illegality  ia  manifest. — Union  Col- 
lection Co.  V.  Bnckman,  150  CaL  159,  119 
Am.  St.  Bep.  164,  8S  Pae.  708. 

[b]  Wherever    a    statote    is   made   for   the 

Sroteetion  of  the  public,  a  contract  in  vio- 
ition  of  its  provisions  is  void. — Levinson 
V.  Boas,  150  Cal.  165,  88  Pae.  S25. 

[c]  As  a  general  rale,  the  imposition  by 
statute  of  a  penalty  implies  a  prohibition  of 
the  act  to  which  the  penalty  is  attached, 
and  no  recovery  can  be  had  on  a  contract 
made  in  violation  of  the  statutory  prohibi- 
tion.    The  rule  is,  however,  not  without  ex- 


that  a  contract  in  contravention  of  it  should 
be  void  or  not. — Bentley  v.  Hurlburt,  153  Cat. 
T96,  96  Pae.  890. 

[d]  A  contract  for  the  employment  of  an 
architect  is  not  rendered  illegal  or  void  be- 
cause made  in  advance  of  the  issuance  of 
the  certificate  to  the  architect  under  the  act 
of  Hareh  23,  1901,  to  regulate  the  practice 
of  arehitectoTe ;  though  in  order  to  carry  out 
the  contract  it  would  be  necessary  for  the 
architect  to  take  out  bis  certificate. — Fitz- 
hugb  T.  Uason,  £  CaL  App,  220,  83  Pae. 
28i 

I  65.    Oontnventloii  vf  Pnbllc  Poller. 

[a]  It  was  error  for  the  court  to  hold  that 
a  contract  for  the  sale  of  timber  lands  to 


■ecure  the  location  of  a  particular  route  of 
railway  was  void  per  se,  as  against  public 
policy.  A  contract  should  not  be  declared 
ID  contravention  of  public  policy,  unless  It 
affirmatively  appears  to  be  so.  Public  policy 
supports  contracts  made  in  inducement  to 
the  building  at  a  railroad,  between-  certain 
points,  in  the  absence  of  a  showing  that  they 
were  made  in  disregard  of  the  public  con- 
venience, and  in  violation  of  the  clear  wanta 
and  necessities  of  the  people. — McCowen  ». 
Pew.  153  Cal,  735,  06  Pae.  808,  21  L.  B.  A., 
N.  8.,  800. 

[bj  Contracts  by  a  railroad  company  with 
individuals  to  preclude  itself  from  eetablish- 
ing  or  locating  depots  and  atatioos  on  it,  at 
any  other  than  certain  localities,  or  within 
certain  prescribed  limits,  and  contracts  with 
individuals  or  officers  or  agents  assuming 
to  have  influence  with  the  railroad  company, 
agreeing  for  a  consideration  to  secure  the 
location  of  stations  or  depots  in  a  particu- 
lar locality,  or  secure  the  building  of  its 
road  by  a  particular  route,  are  void,  as  be- 
ing In  violation  of  public  policy. — McCowen 
V.  Pew,  153  Cal.  735,  96  Pao.  893,  21  L. 
B.  A.,  N.  8.,  800. 

[c]  The  rule  that  a  contract  which  is 
against  public  policy,  good  morals,  or  the 
express  mandate  of  the  law,  cannot  be  made 
the  basiH  of  any  action,  legal  or  equitable, 
has  no  consideration  for  the  party  agaiaat 
whom  the  relief  is  sought,  and  takes  no  note 
of  the  fact  that  he  will  be  benefited  by  the 
refnaal  of  the  court  to  grant  the  relief — 
Butler  7,  Agnew,  9  Cal,  App,  327,  99  Pae. 
32S. 

§  94.    EOMt  Of  lUegalltr, 

[a]  Where  it  does  not  appear  that  the  tes- 
tator had  any  creditors,  and  be  merely 
wished,  by  allowing  plaintiff,  who  was  not 
a  creditor,  to  assume  that  status  to  ^t  back 
the  property  that  he  had  deeded  in  trust, 
bis  purpose  being  similar  to  that  of  a  fine 
and  recDve^  at  common  law,  without  in- 
tent to  defraud  anyone,  and  his  purpose 
failed,  the  suit  to  set  aside  the  trust  being 
ineffective,  he  was  not  in  pari  delicto  with 
the  plaintiff  in  his  attempt  to  defraud,  and 
if  the  facta  alleged  in  the  answer  are  true, 
the  courts  will  see  that  plaintiff  shall  not 
use  tbe  judgment,  which  he  promised  should 
not  otherwise  be  made  use  of,  to  take  the 
funds  of  the  estate  without  conaideration, 
and  thus  take  advantage  of  hia  own  wrong. 
McColgan  v.  Muirland,  Z  Cal,  App.  6,  82 
Pae.  1113. 

g  gs,    Partial  Illegallt7. 

[a]  Whatever  effect  section  1608  of  the  Civil 
Code  may  have  upon  executory  contracts 
where  part  of  the  consideration  is  unlaw- 
fal,  it  cannot  be  construed  to  permit  a  gran- 
tor of  property  who  has  received  and  re- 
tained tne  eonsideratioD  for  his  conveyance 
to  recover  the  property  conveyed  upon  the 
sole  ground  that  the  consideration  was  un- 
lawful in  part.  Where  a  contract  based  on 
an  illegal  conaideration  has  been  fully  and 
voluntarily  executed,  if  the  parties  are  in 
pari  delicto,  tbe  eoort  will  not  interfere  to 
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diBtnib  the  aeqaired  rigbti  of  either  at  the 
instance  of  the  other. — RippeTdan  t.  Weld;, 
149    Cal.    887,   87   Pae.    276. 

n.    CONSTBUOnON  AND  OPEBATIOH. 

A.    GENERAL     BULES     OF     CONSTEDC- 
TION. 

INTENTION  OP  PARTIES  AND  UODS  OF  AS- 
CERTAINMENT, g  101. 

LANGUAGE  OP  INBTRUUBNTS— OITIIIG  VALID- 
ITY AND  EFFECT.  I  104, 

—  AGAINST  POBFEITtniES,  |  104H. 

WRITTEN  AS  CONTROLLING  PRINTED  POR- 
TION, i  loa. 

0ON8TRDING  INSraOMENTS  TOGETHER,  1 110. 

CONTEMPORANEOUS  AND  COLLATERAL  ORAL 
AGREEMENTS.   1111. 

MATTERS  ANNEXED  OR  REFERRED  TO  AS 
PART  OF  CONTRACT,  f  113. 

USAGE  OF  TRADE  AS  PAST  OF  CONTRACT. 
1114. 

ACTS  OF  PARTIES  AND  SURROUNDING  CIR- 
CUMSTANCES. 1116. 

CONSTRUCTION  BY  PARTIES,   )  117. 

ENTIRE  OE  SEVERABLE  CONTRACTS,   )  IIB. 

EVIDENCE  TO  AID  CONSTRUCTION,  1 122. 

§  101.  Tntention  of  Partlea  and  Uoda  ttf 
Aflceitalmuent, 
[a]  The  noderatanding  of  the  parties  as  to 
the  rights  of  eaeh  under  the  contracts  anst 
be  ascertained  and  eoforced  so  as  to  pro- 
tect the  rights  of  all  parties  thereto.  As 
to  the  hardships,  advantagci  or  disadTantagee 
which  ma;  result  to  the  parties  from  the 
proper  eoostruction  of  the  contra ets,  this 
rourt  has  nothing  to  do.  It  is  the  policy  of 
the  law  to  uphold  and  enforce  contracts, 
regardless  St  the  hardships  that  may  be 
caused  thereby. — Qazos  Creek  Mill  etc.  Co.  v, 
Cobtim,  S  Ca):  App.  150,  98  Pae.  359. 

S  104.  Language  of  Iiutniinents — Olvlug 
Validity  and  Effect. 
[a]  There  being  two  perniissible  construc- 
tions of  the  contract  in  question  which  fairly 
express  the  meaning  of  the  parties  and 
which  make  a  valid  and  binding  instrument, 
and  if  it  be  conceded  that  a  construction,  un- 
der which  it  would  be  invalid  is  possible,  then 
the  rule  most  be  applied  that  a  construction 
which  establishes  a  velid  contract  is  to  be  pre- 
ferred to  that  which  does  not. — Mehioa  & 
Drescher  Co.  v.  Mills,  150  Cal.  229,  88  Pac. 
917. 

S  lOlVt.    Against  ForfeltmrM. 

[a]  A  contract  should  not  be  construed  to 
provide  a  forfeiture,  nnless  no  other  inter- 
pretation is  reasonably  possible. — New  Liver- 
pool Salt  Co.  T.  Western  Salt  Co.,  151  Cal. 
479,   91   Pae.   1S2. 

§  109.  Written  m  Controlling  Filnt«d  Poi- 
Uon. 
[a]  Under  the  provisions  of  the  Civil  Code, 
a  contract  may  be  explained  by  reference  to 
the  eircDmstances  uudei  which  it  is  made; 
and  however  broad  its  terms,  it  extends  only 
to  those  things  concerning  which  the  par- 
ties intended  to   contract.    Where  the   con- 


_  tract  is  partly  written  and  partly  printed, 
and  printed  matter  is  copied  from  a  form 
originally  prepared  without  special  reference 
to  the  particular  parties  and  the  particular 
eoutraet  in  question,  the  written  parts  con- 
trol the  printed  parts,  and  the  parts  purely 
original  control  that  copied  from  a  form, 
and  if  the  two  are  repagnant,  the  latter  must 
be  so  far  disregarded. — Alvey  y.  Continental 
Ins.  Co.,  2  Cal.  App.  253,  83  Pae.  285. 

S  110.    OoDStmlng  lustniments  Tog«thar. 

[a]  Where  the  circumstances  and  condition 
surrounding  and  accompanying  the  execution 
of  the  several  inetrnments  involved  in  the 
transaction  stand  confessed  through  unchal- 
lenged findings  reciting  them,  SQcb  circum- 
stances must  be  considered  in  determining 
the  intention  of  the  parties,  and  the  mean- 
ing of  the  language  used;  and  several  con- 
tracts relating  to  the  same  matters  between 
the  parties,  and  made  as  parts  of  substan- 
tially one  transaction,  are  to  be  taken  to- 
gether, and  mnst  be  reasonably  interpreted 
so  as  to  give  effect  to  the  mutual  intention 
of  the  parties.— Johnson  v.  Lew,  3  Cal.  App. 
591,  80  Pae.  810. 

g  111.    OontemporaneoQt  and  Collateral  Oral 
Agreements. 
[a]   Where  the  written  contract  referred  to 
dimensions   to   be  fixed  by  a  civil  engineer, 

and  on  the  day  that  the  contract  was  signed 
the  defendant  knew  that  the  dimensions  had 
been  fixed  by  the  engineer,  and  agreed  there- 
to, and  commenced  work  in  accordance  there- 
with, the  contract  cannot  be  considered  a> 
partly  in  writing  and  partly  in  parol.  It 
Is  sufficient  that  the  contract  was  certain  as 
to  the  parties,  and  as  to  the  terms  of  their 
agreement,  which  were  ascertained  to  a  com- 
mon certainty. — Fabian  v.  Lammers,  3  Cal. 
App.  109,  84  Pae.  432. 

§  112,    Matters  Annexed  ot  Befenad  to  at 
Part  of  Contract. 

[a]  Where,  in  a  contract,  reference  is  made 
to  another  writing  for  a  particular  specified 
purpose,  such  other  writing  bei^omes  a  part 
of  the  contract  for  such  specified  purpose 
only.— Moreing  v,  Weber,  3  Cal.  App.  14, 
84  Pac.  220. 

g  114.    Usago  of  Trade  as  Part  of  Contract. 

[a]  In  an  action  upon  an  express  written 
contract,  unambiguous  in  its  terms,  to  erect 
a  tombstone  or  sarcophagus  all  of  Scotch 
granite,  with  bases  of  fixed  dimensians,  to 
be  erected  in  a  specified  month,  or  within  a 
reasonable  time  thereafter,  no  custom  to 
build  a  foundation  of  different  granite  is  ad- 
missible to  vary  its  terms. — Pish  v.  Correll, 
4  Cal.  App.  S21,  88  Pae.  489. 

[b]  Where  there  is  nothing  in  the  contract 
to  show  the  adoption  of  any  other  standard 
for  the  measurement  of  steel  furnished  un- 
der the  contract,  the  le^al  standard  of 
weights  and  measures  fixed  in  this  state  mnst 
be  deemed  to  enter  into  and  become  part 
of  the  contract  execnted  therein,  and  evi- 
dence of  local  usage  in  San  Francisco  among 
manufacturers    of   and   dealers   in   stmetnral 
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iroD  and  at^el  to  give  a  Spired  or  estimated 
weight  ac cording  to  dimensionB,  instead  of 
"scale"  wejgbt,  detenuiniDg  the  actual  nnm- 
ber  of  pounds  therein,  is  inadmissible  to  varjr 
the  legal  effect  of  the  contract. — Hale  Bros. 
T.  Milliken,  5  Cal.  App.  344,  90  Pac  305. 

$  lia.    Acts  of  Parties  and  BniroQadlng  di^ 


[a]  It  is  a  well-settled  principle  applicabla 
to  the  eoUBtmction  of  contracts,  that  where 
one  eon  St  ruction  wonld  make  the  contract 
unreasonable,  unfair,  or  unnBual  and  ex- 
traordinary, and  another  construction,  equally 
consistent  with  the  language,  wonld  make  it 
reasonable,  fair,  and  just,  that  the  latter 
coDstmetion  is  the  one  which  must  be 
adopted.  It  is  also  a  principle  of  eonstme- 
tloD  with  respect  to  ambiguous  contracts,  that 
the  eircumstanees  surrounding  and  known  to 
both  parties  at  the  time  of  the  execution 
of  the  contract  may  be  taken  into  consid- 
eration in  determining  the  meaning  intended 
to  be  conveyed, — Stein  v.  Archibald,  151  Cal. 
220,  90  Pae.  536. 

[b]  In  determining  whether  a  contract  is 
fair  or  reasonable,  no  consideration  can  be 
taken  of  the  fact  whether  the  agreed  value 
of  the  property  reasonably  approximated  its 
real  value. — Do^lon  Bros.  v.  Southern  Pacifle 
Co.,  151  Cal,  763,  91  Pae.  603,  11  L.  B.  A., 
N.  S.,  811. 

[c]  When  the  meaning  of  a  contract  is  con- 
sidered doubtful,  the  acts  of  the  parties  done 
aader  it  afford  one  of  the  most  reliable  clews 
to  the  intention  of  the  parties. — Bockwell  v. 
Light,  6  Cal.  App.  563,  92  Fac.  649. 

S  117-    Consbnctloii  hy  Farttes. 

[a]  Where,  the  superintendent  of  the  work, 
representing  the  owner  of  the  cottages,  tes- 
tified, without  contradiction,  that  he,  as  such 
superintendent,  would  not  have  accepted  the 
work   had   only  one   coat  of   paint   been   put 


ing  two  coats  of  paint  on  the  porches. — Rock- 
well T.  IJght,  6  Cal.  App.  563,  92  Pac.  649. 

§  IIB.     Entire  or  Severable  Contracts. 

[a]  Where  several  things  are  required  to 
be  done  at  different  times,  It  the  money  con- 
sideration to  be  paid  for  them  ia  apportioned 
to  each  of  the  items  to  be  performed,  the 
stipnlattons  are  ordinarily  regarded  as  sev- 
eral and  independent;  but  the  question 
whether  a  contract  is  entire  or  severable  is 
one  of  construction  to  be  determined  by  the 
court,  according  to  the  intention  of  the  par- 
ties, upon  consideration  of  all  the  circum- 
stances surrounding  the  making  of  the  con- 
tract.— Sterling  v.  Oregory,  149  Cal.  117,  85 
Pac.  305. 

[b]  When  the  contract  called  for  the  paint- 
ing at  four  cottages  on  a  certain  lot  for 
440  each,  and  for  the  painting  of  a  fifth 
hoDse  on  another  lot  according  to  different 
specifications  for  an  agreed  price  of  tSO,  the 
contract  was  severable,  and  the  existence  of 
the  contract  for  the  fifth  cottage,  not  al- 
leged  in  the  complaint,  shows  no  r-~ 


g  122.    Brldeoic*  to  Aid  Constmctlon. 

[a]  In  ascertaining  the  meaning  of  the  lan- 
guage of  the  contract,  evidence  showing  its 
purpose  or  object,  and  the  circumstances  sur- 
roanding  its  execution,  was  admissible,  and. 
must  be  taken  into  consideration  in  its  con- 
struction.— Hurwitx  V.  QroBs,  5  Cal,  App. 
614,  01  Pae.  109. 

B.     PASTIES, 
§  125.    Joint  and  Beraral  Oontracta. 

[a]  A  complaint  in  an  action  against  sev- 
eral defendants,  alleging  the  employment  of 
the  plaintiff,  and  that  the  defendants  agreed 
to  pay  bim  for  nis  services  the  reasonable 
value  thereof  in  a  sum  specified,  is  based 
upon  a  Joint  and  several  contract,  and  un- 
der sections  414  and  579  of  the  Code  of  Civil 
Procedure,  the  court  was  authoriied  to  pro- 
ceed with  the  trial  against  a  single  defend- 
ant who  had  voluntarily  appeared,  and  to 
render  judgment  against  him. — Bell  v.  Adams, 
150  Cal.  772,  90  Pae.  118. 

[b]  The  presumption  is  that  the  contract 
sued  upon  was  joint  and  several,  and  the  ef- 
fect of  such  contract  is  not  varied  by  the 
flnding  that  the  husband  authorized  the  pur- 
chase and  agreed  to  pay  the  paichass  price. 
McKee  v.  Cunningham,  2  Cal.  App.  6S4,  84 
Pac.  260. 

[c]  On  a  street  work  contract,  nnder  sec- 
tion 383  of  the  Code  of  Civil  Procedure,  any 
or  all  of  the  property  owners  so  jointly  and 
severally  liable  could  be  joined  as  defend- 
ants in  an  action  to  recover  the  balance  of 
the  contract  price. — lloreing  v.  Weber,  3  Cal. 
App.  11,  84  Pae.  220. 

[d]  An  agreement  made  by  certain  of  the 
property  owners  whose  lands  abutted  on  a 
city  street  recited  that  whereas  the  plaintiff, 
as  contractor,  had  offered  to  grade  the  street 
for  a  specified  sum,  they,  as  such  property 
owners,  agree,  ono  with  the  other,  and  witn 
each  other,  to  have  the  street  graded,  and 
to  pav  therefor,  on  completion  i 


"".t 


of  their  property  bore  to  the  whole  work. 
The  agreement  further  provided  that  the 
work  should  be  done  in  accordance  with  cer- 
tain plans  and  specifleations,  which  contained 
a  clause  that  the  fee  of  the  eit^  engineer 
should  be  paid  by  the  contractor  "in  amounts 
proportioned  to  the  payments  made  by  the 
property  holders  to  the  contractor,  in  the 
ratio  of  those  payments  to  the  contract 
price,  plus  engineer's  fee."  The  agreement, 
at  its  eonclnsion,  was  indorsed  by  the  con- 
tractor as  follows;  "I  accept  the  above  con- 
tract of  grading  on  the  above  terms  of  pay- 
ment." Held,  that  the  agreement,  as  be- 
tween the  property  owners  and  the  contrac- 
tor, was  joint  and  several,  and  imposed  a 
liability  on  each  of  them  to  pay  the  whole 
of  the  contract  price,  and  that  such  intent 
was   not   overcome   by   the   reference   to   the 

Slans  and  specifications. — Uoreing  v.  Weber, 
Cal.  App.  14,  84  Pae.  220. 
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§  128.    Frivlty  of  Contract 

[a]  A  contractoi  for  the  eonitmetton  of  ft 
building  is  under  no  peraonal  liability  to  a 
mateiialmaii  who  aelli  materials  to  a  aab- 
eontraetoi  for  use  in  tba  building. — Kruse 
T.  WilEOD,  3  Cal.  App.  91,  84  Pae.  142. 

C.  SUBJECT  MATTEB. 
S  120;    In  ClaiwaL 

[a]  Ths  agreetnent  bound  tho  plaintiff  to 
transfer  only  Each  "right,  title  and  interest" 
as  he  then  had,  and  did  not  require  him  to 
obtain  or  tender  a  perfect  title  to  such  in- 
terest,  or  a  perfect  legal  title  to  aame  spe- 
eiflc  DOdivided  part  of  tbe  conceBBion.  An 
equitable  title  or  right  which  he  then  bad 
would  eomplj  with  the  agreement. — UeGue 
t.  Bommel,  14S  Cal.  S39,  S3  Pac.  1000. 

S  1S9.  CoDstrnction  and  Bepalr  of  Bnildinf. 
[a]  A  sabeontractor  who  eontracta  to  do 
the  plastering  and  hard-finish  work  in  a  build- 
ing according  to  certain  plana  and  epeeifl- 
cations,  and  does  so  in  a  workmanlike  man- 
ner, using  the  materials  called  for  by  the 
speciflcations,  does  not  impliedljr  warrant 
that  the  completed  work  will  be  of  a  par- 
ticular color.— Mannix  v,  Tryon,  152  Cal.  31, 
91  PaB.  083. 

D.  PLACE  AND  TIME. 


§  1S7.    Tlin«  aa  Esaenca  of  Contract. 

[a]  When  the  contraet  makes  time  of  Its 
essence,  and  plaintiff  does  not  elaini  to  have 
tendered  the  residue  of  the  pnrchaae  money, 
and  IB  in  default  in  the  perfoimancs  of  the 
eoDditions  of  the  contract,  he  cannot  recover 
the  payment  made  to  tbe  defendant. — Pohelm 
V.  Meyers,  9  Cal.  App.  31,  98  Pac.  65. 

§  163.    BMwmable  Tine  WliMi  Ho  Time  Bp«- 
clflod. 

[a]  The  defendant  w. 
contraet,  which  fixed  __  ....__.  ,.  . 
ance,  to  a  reasonable  time  therefor.  It  can- 
not be  said  as  matter  of  law  that  twenty 
days  after  date  of  the  contract  was  a  suffl- 
Gient  time  in  which  to  procure  the  issnanee 
of  the  stock,  and  any  facts  showing  the  con- 
trary or  that  the  failure  was  caused  by  de- 
fendant's act,  must  be  alleged. — Pinkiert  v. 
Eornblum,.E  Cal.  App.  522,  90  Pac.  969. 

P.    COMPENSATION. 

S170.    Bate  or  Amount— CompenaaUDn  sf 
Arcbltect. 

[a]  The  claim  by  an  architect  under  the 
evidence  of  the  percentage  sued  for,  less 
earnings  and  expenses,  is  untenable,  where 
there  is  no  finding  as  to  his  earnings  or  his 
expenses  in  carrying  out  the  contract,  and 
where  under  the  contract  proved  and  found 
he  was  not  entitled  to  the  amount  claimed. — 
Fitzhugh  T.  Mason,  3  CaL  App.  220,  83  Pae. 
E82. 

[b]  While  from  tbe  evidence  aft  agreement 
-might  be   implied  to  pay  the  regular  fees, 

there  being  no  evidence  of  a  custom  of  tbe 


trade  as  to  the  time  of  payment,  it  [■  tc^- 
■enable  to  infer  that  the  employer  would  be 
liable  therefor  only  npon  completed  work,  and 
that  in  the  absence  of  an  agreement  to  the 
contrary,  the  employer  might  diseontinae  the 
employment  at  his  option,  paying  the  archi- 
tect for  services  rendered  and  expenses  in- 
cnrred. — FitEhugh  v.  Mason,  2  CaL  App.  220, 
83  Pac.  282. 

§  171.    Bonding  Oontracta. 

[a]  The  general  rule  of  substantial  per- 
formance, as  between  tbe  owner  of  the  build- 
ing and  tho  contractor,  under  a  valid  con- 
tract, that,  if  the  building  is  substantially 
completed,  the  .  contractor  may  recover  bis 
payments,  less  the  sum  required  perfectly  to 
complete  the  contract,  does  not  apply  when 
the  contraet  contains  a  valid  fire  and  earth- 
quake clause,  providing  expressly  that  in  case 
of  loss  or  destruction  of  tbe  building  by  fire 
or  earthquake,  the  owner  shall  lose  the  in- 
stallments paid,  and  the  contractor  shall  lose 
installments  not  then  due;  and  when,  un- 
der such  contract,  tbe  building  was  destroyed 
by  the  earthquake  of  AprU  18,  1906,  before 
the  completion  end  acceptance  of  the  build- 
ing, though  an  expense  of  only  $39  was  re- 
quired to  complete  it,  the  contractor  cannot 
recover  tbe  completion  and  final  payments, 
less  said  sum,  or  at  all. — Seebacb  v.  Euhn,  9 
Cal.  App.  485,  99  Pac.  723. 

ni.    MODIFICATION  AND  UBBGEB. 

S  181.  Oral  Modification  of  Written  Con- 
tracts, 
[a]  Under  section  1698  of  the  Civil  Code, 
an  executed  oral  modification  of  a  written 
contract  is  not  required  to  be  made  at  tbe 
time  of  the  inception  of  the  written  con- 
tract, but  the  code  provisions  are  complied 
with  by  a  lubseqnent  executed  oral  modifi- 
cation of  the  written  contract. — Oatman  y. 
Eddy,  4  Cal.  App.  SS,  87  Pac.  210. 

IV.    BESOISSION  AND  ABANDONMENT. 

CONTRACTS  SUBJECT  TO  RBSOtSSIOtl,   I  19B. 
GBOONDa  FOR  RESCISSION— UISOEPBESEMTA- 

TION  AND  FRAUD,   |  194. 
. WANT   OB  FAILURE   OP  OOSBIDEBATION. 

lias. 

COETDmONS    PRBCEDXNT— PLAOINQ    PARTIES 

IK  STATU  QUO,  i  IBS. 
PERSONS  ENTITLED  TO  RESCISSIOH,  1200. 
TIUE  TO  RESCIND.  S  202. 
ABANDONMENT.  |  a07, 

§  188.    Contracts  Sabject  to  BMdBElDn. 

[a]  Though  both  parties  by  mutual  agree- 
ment may  change  or  set  aside  an  executed 
oral  agreement  of  division,  neither  alone  can 
subsequently  repudiate  it  or  destroy  its  ef- 
fect.—Brea  V.  Wheeler,  4  Cal.  App.  109,  87 
Pac.  255. 

S  194.    Oroimda  for  Beadailon— Hlareprasan- 
tatlon  and  Frand. 

[a]  Where  it  appears  from  the  wife's  plead- 
ings, in  connection  with  the  findings,  that  her 
agreement  to  pay  off  the  mortgage  was  wholly 
repudiated,  and  that  ibe  made  it  with  tha 
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intention  nsTer  to  perform  it,  >nch  intention 
when  the  promiw  was  made  eonstitoted  ■ 
fraud,  for  which  the  hnsband  might  rescind 
the  contract  and  avoid  the  conTeyance.— 
GUbs  t.  Olau,  4  CaL  App.  604,  S8  Fac.  734. 

S  195.    Want  or  Falhm  of  Oonddenf 

UOIL 

[a]  Where  a  contract  is  entire  there  is  a 
right  of  retciision  thereof  for  a  partial  fail- 
ure of  consideration,  nnder  section  16S9  of 
the  Civil  Code. — Sterling  v.  Oregorv,  149  Cal. 
117,  85  Pac  305. 

[b]  The  total  failure  of  the  consideration 
made  it  DnneceBsarj  to  give  notice  of  re- 
■eiiaion  before  salt. — GIshs  t.  OlaES,  4  Cal. 
App.  604,  88  Pac.  734. 

Je]  Where  the  complaint  shows  that  plain- 
tiff folly  paid  mone^  under  a  contract  for 
sbaree  of  stock,  which  were  not  delivBced, 
it  mi^ht  state  a  cause  of  action  entitling 
plaintiff  to  rescind  the  contract  for  failore 
of  consideration  nnder  section  1689  of  the 
Civil  Code,  in  which  ease  he  wonld  be  en- 
titled to  judgment  for  the  return  of  the 
money  paid,  or  to  affirm  the  contract,  and  re- 
cover damages  for  its  breach,  measnred  by 
lection  3336  of  the  Civil  Code.— Pin kiert  v. 
Eomblnm,  5  Gal.  App.  522,  90  Pae.  969. 

§  198.  Conditions  Precedent — facing  Fuc- 
tioa  In  Statu  Quo. 
[a]  There  was  no  error  In  Instructing  the 
jury  that  in  order  to  accomplish  a  rescissioD 
of  the  contract  for  alleged  mistake,  and 
thereby  evade  payment  of  the  cote,  it  must 
be  found  that  defendants  promptly,  upon  the 
diECovery  ef  the  mistake,  upon  which  the 
right  to  rescind  Is  claimed,  notified  plaintiff 
of  their  election  to  rescind  and  offered  to  re- 
store to  plaintiff  everything  of  value  re- 
ceived by  them  under  the  contract. — McQue 
V.  Bommel,  148  CaL  539,  S3  Pae.  1000. 

§  200.    Fenons  EntitlMl  to  Besclsslan, 

[a]  Where  the  scheme  contemplated  by  a 
contract  for  trading  stamps  and  premium  pic- 
tures was  to  secure  to  the  defendants  a  re- 
turn for  their  outlay,  and  free  advertising 
and  patronage,  while  all  money  profits  were 
to  go  to  the  trading  stamp  company,  plain- 
tiff, which  was  to  obtain  orders  for  trading 
stamps  and  premiums,  which  orders  were  fraud- 
alently  altered  by  it  after  signature,  and  were 
repudiated  by  the  signers,  which  stopped  the 
business,  tbe  trading  stamp  company  could 
not  sever  the  eontract,  and  take  advantage  of 
its  own  fraud  and  failure  to  keep  the  con- 
tract, and  sue  to  compel  the  defendants  to 
pay  for  all  trading  stamps  delivered. — Ameri- 
can Copying  Co.  v.  Lehmann,  6  Cal.  App.  1, 
Bl  Pac.  4li 


[a]  Where  the  defense  was  that  defendants 
had  rescinded  the  contract  for  good  cause, 
nnder  section  1691  of  the  Civil  Code,  and 
there  was  no  equitable  pleading  asking  the 
court  to  give  affirmative  relief  to  compel 
and  adjudge  a  rescission  as  provided  in  sec- 
tions 3406  to  3408  of  the  Civil  Code,  the  rules 


of  equity  aimlicable  to  such  an  action  do 
not  apply.  Where  s  rescission  in  pais  under 
section  1691  is  relied  upon,  though  the  party 
rescinding  need  not  show  that  he  has  re- 
stored that  which  is  worthless  be  must  al- 
ways show  that  he  has  complied  with  tbe 
requirement  to  "rescind  promptly,"  and  this 
implies  some  notice  to  the  other  party  of 
such  determination  to  extingnieh  the  con- 
tract.—MeQue  V.  Bommel,  148  CaL  G3B,  83 
Pac.  1000. 

§  207.    Abaadoninent. 

[a]  In  eneh  ease  the  city  cannot  claim  title 
to  tbe  materiale  so  furnished  under  section 
1200  of  the  Code  of  Civil  Procedure,  which 
only  applies  as  against  lien  claimants  for 
materials  furaished  for  use  by  the  contrac- 
tor in  the  building,  when  tbe  contract  is  aban- 
doned, and  has  no  application  to  materials, 
the  title  to  which  never  passed  to  the  con- 
tractor. The  statute  docs  not  contemplate 
that  the  owner  of  the  building  may  take 
property  not  belonging  to  the  contractor. — 
Steiger  etc.  Pottery  wks.  v.  Sonoma,  B  CaL 
App.  698,  100  Pae.  714. 

V.    PEBFOBMAHOE  OB  BBEAOH. 
PEBFOSUANCE  AS  CONDITION  PBECED£NT  TO 

ENPOKOEUENT,  |  SOS. 
WAIVER  OP  PERFORMANCE,  |213. 
SCPPICIENOY  OF   PERFORMANCE,    )  21S. 
BATIBPACTION  OP  PARTY,  I  318. 
AFPSeVAL    OP     ENGINEER,    ARBITRATOR    OB 

ARCHITECT,   {  S19. 
DELAY   IN   PERFORMANCE— EXCDSE9,    |  224. 

EFFECT,   g  335. 

DEPECT8  IN  PERPOBMAUCB.  |  338. 

ESCU8ES    FOR    NONPERFORMANCE— BY    LAW, 

ACT  OF  OTHER  PARTY,  |  239. 

BtOHTS  ON  PABTIAL  PEBPORMANOE— RECOV- 
EBY  FOB  PART  PERFOBMANCE.  )  385. 

. EXCUSE    FOB   PAILUBB   TO   FULLY   PEB- 

POBH,  1  3BT. 

EFFECT  OP  BREACH,  I  3«. 

DI8CHABGE  OF  OTHER  PARTY.  |  243. 

BIQHTS  AND  LIABILITIES  ON  BREACH,  |  248. 

WAIVEE  OP  BREACH — CONSENT  TO  CONTINU- 
ANCE AFTEB  TERMINATION  OF  TIME  FOB 
COMPLETION,  1  340. 

EVIDENCE  OF  PEBFOBUANCE  OB  BREAOH, 
1347. 

6  20S.    Performanco  m  Oo&dlUoo  Fioc«deiit 


[a]  At  law  it  was  only  where  the  obliga- 
tion broken  by  the  plaintiff  was  a  condition 
precedent  that  the  breach  was  a  defense. 
But  no  obligation  of  plaintiff's  contract  can 
be  regarded  as  a  condition  precedent  when 
not  made  >o  by  the  express  terms  of  the 
eontract,  or  by  necessary  implication,  and 
where  the  obligation  broken  Iiy  plaintiff  is 
not  expressed  in  tbe  contract,  and  not  prob- 
ably thought  of  by  the  parties,  and  is  merely 
added  to  It  by  legal  construction,  it  cannot 
have  been  regarded  by  tbe  parties  as  a  con- 
dition precedent  to  the  defendant's  obliga- 
tion.— Bedpath  V.  Evening  Express  Co.,  1  Cal. 
App.  861,  as  Pac.  267. 
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D  tha  contract. — Coplew  v,  Durand, 
78,  9S  Pae.  38,  16  U  B.  A.,  N.  S., 


§  212. 

[h]  Where  the  evideiiee  showed  that  tha 
extra  work  on  the  hnildittg  was  done  with 
the  knowledge  and  eon  sent  of  the  ownei  and 
his  agent,  aod  that  i^ej  waived  tha  written 
Htipulation  toi  a  Bsparate  written  eetiina.te  of 
extra  work  bj  orally  a^eeing  to  and  coun- 
tenancing the  work  without  written  estimates, 
which  would  not  have  been  done  but  tor  each 
consent  of  the  owner,  he  will  not  be  permitted 
to  repudiate  work  done  in  the  roanuer  that 
he  eoDBeoted  to,  on  the  ^ound  that  it  waa 
not  done  in  accordanee  with  a  previoas  writ- 
ten agreement. — Wyman  t.  Hooker,  2  Cal. 
App.  36,  83  Pac.  79. 

§  215.    SnffldNicT  of  Farfonnuice. 

[a]  Where  the  offer  of  performance  of  plain- 
tiff's contract  to  return  the  horses,  if  unaat- 
isf  actorj,  was  made  and  refused,  tha  contract 
was  satisfied  on  plaintiff's  part.  There  is  no 
necessity',  under  section  1406  of  the  Civil 
Code,  actually  to  produce  the  thing  to  b*  de- 
livered, upon  an  offer  of  performance,  unless 
tha  offer  is  accepted. — Sierra  Land  etc.  Co. 
T.  Bricker,  3  Cal.  App.  190,  85  Pac.  665. 

§  218.  Satisfaction  of  Party- 
fa]  Where  work  is  to  be  done  to  the  satis- 
faction  of  a  person,  evidenced  by  a  certificate 
to  that  effect,  the  production  of  such  a  cer- 
tificate is  a  condition  precedent  to  a  right  of 
action  upon  tha  contract. — Coplew  v,  Durand, 

153  Cal.  278, -«,-♦,..      .T    « 

791. 

§  219.    Aiwraral  of  Englnser,  Arbitrator  or 
Arcbit«ct. 

[a]  Where  a  building  eontraet  provides  that 
the  work  is  to  be  done  to  the  satisfaction  of 
the  owner  and  his  architect,  and  evidenced 
by  the  cettiSeate  of  the  latter,  and  the  work 
is  completed  to  their  satisfaction,  and  there- 
after the  architect  without  warract  refuses 
to  issue  his  certificate  for  the  final  payment, 
his  refusal  under  such  circumstances  is  unrea- 
sonable, and  the  necessity  for  the  production 
of  the  certificate  is  dispensed  with. — Coplew 
v.  Durand,  153  Cal.  278,  65  Pae.  38,  16  £.  B. 
A.,  N.  S.,  791. 

[b]  A  contract  for  the  erection  of  a  building 
contained  a  provision  to  the  effect  that  if  the 
contractor  abandoned  the  work  the  owner 
might  complete  it,  and  that  any  damages  in- 
curred through  the  contractor's  default  should 
ba  audited  and  certified  by  the  architects, 
whose  certificate  should  be  conclusive  between 
the  parties.  A  certain  firm  of  architects  were 
employed  to  superintend  the  work  and  were 
designated  by  name  in  the  contract.  The  eon- 
tractor  abandoned  the  work,  and  immediately 
thereafter  the  owner  discharged  the  original 
firm  of  architects  on  the  ground  of  their  care- 
lessness and  incompetency  and  employed  an- 
other architect,  who  superintended  the  con- 
struction of  the  building  until  its  completion. 
A  certificate  of  this  latter  architect  was  given, 
together  with  a  certificate  of  one  of  the  mem- 
bers of  the  firm  of  discharged  architects.  A 
certificate  of  the  other  member  of  tha  firm 
was  not  given,  it  appearing  that  the  firm  had 
been  dissolved  •  short  time  after  the  com- 


K'  ition  of  the  building,  and  that  he  could  not 
found.  Held,  in  an  action  against  a  surety 
on  a  bond  given  by  the  contractor  to  Becnra 
the  performance  of  the  contract  in  which  the 
court  found  the  facts  as  above  stated  and  in 
which  independent  evidence  was  offered  show- 
ing not  only  what  the  expense  and  damage 
actually  were,  but  that  they  were  in  fact  rea- 
•onable,  that  the  failure  to  comply  in  absolute 
strictness  with  the  requirements  of  the  eon- 
tract  as  to  the  architect's  certificate  was  ez- 
Cused.—Tally  t.  Ganahl,  ISl  Cal.  41S,  90 
Pae.  1049. 

[c]  It  appearing  that  the  builder  completed 
his  contract,  and  tha  owner  took  possession 
after  the  aeeeptance  certificate  had  been  exe- 
cuted, and  the  contractor  was  entitled  to  th.e 
certificate,  the  owner  will  not  be  allowed  to 
defeat  tbe  contractor's  light  of  recovery  by 
a  wrongful  withholding  of  the  final  certificate 
on  the  part  of  the  architect. — Wyman  t. 
Hooker,  2  Cal.  App.  36,  83  Pae.  79. 

[d]  The  issue  as  to  whether  there  was  a 
waiver  of  the  engineer's  certificate  required 
of  the  plaintiff  was  properly  tried  by  tbe 
court,  under  the  implied  allegation  that  the 
contract  was  fully  executed  and  performed, 
and  that  nothing  remained  but  to  pa^  tbe 
money  agreed.  The  plaintiff  might,  without 
express  pleading,  prove  that  the  engineer's 
certificate  was  unjustly  and  fraudulently  de- 
tained, without  warrant,  owing  to  a  personal 
quarrel. — Donegan  v.  Houston,  5  Cal.  App. 
626,  90  Pae.  1073. 

f  221.    Solay  In  Perfocmanco — Excuses. 

[a]  The  owner  is  not  responsible  to  the 
plaintiff  as  a  contractor  for  the  acts  of  an 
independent  contractor,  hindering  and  delay- 
ing his  full  performance  before  the  loss  oc- 
curred, when  the  contract  provided  for  such 
contingency,  by  adding  to  the  time  in  which 
the  contractor  was  allowed  to  complete  the 
work.— Seebaeb  v.  Kuhn,  9  Cal.  App.  483,  99 
Pae.  723. 


[a]  When  building  contract  Is  modified  so 
as  to  require  more  time,  owner  canuot  offset 
damage  for  delay  against  contract  price.— 
McGinley  r.  Hardy,  18  Cal.   115. 

§  226.  Dafocts  la  Ferfomuuict. 
[a]  Notwithstanding  a  contract  to  constmet 
a  tunnel  to  artesian  welte  is  entire  and  in- 
divisible, yet,  where  the  work  was  done  as 
agreed,  according  to  tha  speeifieations  of  en- 
gineers employed  by  tbe  owner,  and  to  their 
satisfaction,  and  tbroagh  the  fault  of  the 
own^r  in  furnishing  defective  timber,  of 
which  the  contractor  complained,  and  the 
mistake  of  the  engineers  as  to  the  strength 
of  timber  required,  tha  tunnel  caved  in,  tbe 
contractor  was  not  responsible  for  such  fault 
and  mistake,  and  was  not  required  to  make 
good  the  loss,  but  may  recover  the  reasonable 
value  of  the  extra  work  required  to  repair 
the  tunnel. — MeConnell  v.  Corona  City  Water 
Co.,  149  Cal.  60,  85  Pao.  929,  6  L.  B.  A . 
N.  8.,  1171. 
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S  227Vi.  ExciuM  for  NonpeitonDMica— Br 
Jav. 
[»]  Where,  by  the  terms  of  a  eontraet  the 
promisor  agreed  to  baild  a  hotel  (or  a  lesBee 
according  to  speeification  nnlera  prevented 
by  "emaaea  beyond  hia  control,"  he  ft  eicaaed 
from  performanee  both  by  the  temu  of  the 
contract,  and  "by  operation  of  law"  under 
section  1511  of  the  Civil  Code,  when  he  ia 
prevented  by  lawful  city  oidi nances  from 
erecting  the  building  gpecifled,  or  any  hotel 
baildiog  which  would  be  adeguatd  for  the 
purposes  of  the  contract. — Collins  Hotel  Co. 
V.  CoUina,  4  CaL  App.  379,  S8  Pac  2flZ. 

§  229.    Act  of  Otlur  Party. 

[a]  PerforniaDce  by  the  party  not  in  fault 
under  such  contract  is  always  excused  by  the 
wrongful  refusal  to  perform  by  the  other 
party, — Central  Oil  Co.  v.  Bonthem  Befining 
Co.,  154  Cal.  165,  97  Pac  177. 

§  23C.     Bights  Ml  Partial  Ferfonnanco— &»■ 
covery  tor  Part  Porformance, 
[a]  Where  the  owner  of  the  tunnel  refused 


potaible  for  the  contractor  to  complete  the 
contract,  the  latter  may  elect,  among  alterna- 
tive remedies,  to  treat  the  owner's  repudia- 
tion of  it  as  putting  an  end  to  the  contract 
for  all  purposes  of  performance,  and  to  re- 
cover tbfl  profits  he  would  have  realized  if 
peiformanee  of  the  contract  had  not  been 
prevented;  and  in  such  case  the  contract 
would  be  continued  in  force  for  that  purpose, 
MeConnell  v.  Corona  City  Water  Co.,  149  Cal. 
60,  85  Pac.  929,  8  L.  E.  A.,  N.  8.,  1171. 
[b]  Under  our  system,  the  disticetion  be- 
tween law  and  eqaity  is  abaliebed;  and 
where  the  answer  shows  that  plaintiff's 
breach  of  the  contract  was  partial  and  capa- 
ble of  being  fully  compensated,  and  was  com- 
pensated by  the  atipnlated  eipense  incurred 
by  defendant  to  make  good  the  breach,  equi- 
table principles  are  determinative  of  the 
ease,  and  the  breach  is  no  defense  beyond  the 
amount  of  sncb  compensation. — Bedpatb  t. 
Xveniug  Express  Co_  4  Cal.  App.  361,  88  Pac. 
287. 


for    FaUnro    to    fnlly 


§  237.    ] 

Perform. 

[a]  One  who  refuses  or  fails  to  perform 
the  conditions  imposed  upon  him  by  the 
terms  of  a  contract,  and  shows  no  excuse  for 
such  refusal  or  failure,  cannot  recover  for  a 
breach  of  contract  by  the  other  party;  and 
the  refusal  of  one  party  to  a  contract  to 
make  payment  as  called  for  by  the  terms  of 
the  contract  eienses  the  other  party  from 
further  performance. — Wood,  Curtis  &  Co.  t. 
Seurich,  5  CaL  App.  252,  90  Pac  51. 

§  24L    Effect  of  Bleach. 

[a]  Under  the  contract  established,  when 
defendants  refused  to  receive  the  property 
npon  the  offer  to  return  it,  the  same  became 
the  property  of  the  defendants,  and  the  plain- 
tiff thereafter  held  it  as  a  depositary  for  hire, 
la   pursuance   of    section    1S03   of   the   Civil 


S  242.    DlBcbaige  of  Otbet  Party. 

[a]  In  equity,  whether  the  condition  is 
precedent  or  otherwise,  the  breach  of  It  is 

not  a  defense,  where  it  is  partial,  and  either 
immaterial  or  capable  of  being  fully  com- 
pensated.— Bedpatb  v.   Evening   Express   Co., 

4  Cal.  App.  361,  88  Pac.  289. 

§  243.  Bl^itB  uid  Liabilities  on  Breacb. 
[a]  The  plaintiff  cannot  recover  the  con- 
tract price  upon  a  quantum  meruit,  where 
he  intentionally  refused  to  perform  it,  and 
violated  its  terms,  both  as  to  material  and 
as  to  reasonable  time  for  performance  of  tbe 
contract.— Fish  v.  Correll,  4  Cal.  App.  521,  88 
Pac.  489. 

5  246.    Wairer  of  Breach — Consent  to  Oon- 

tmnauce  After  Terminstton  of  Time  for 

Ccnnpletion. 
[a]  The  memorandum  extending  the  time 
for  tbe  contract  from  tbe  original  ten  days 
to  another  fixed  date,  did  not  have  the  effect 
of  terminating  the  contract  at  that  time.  It 
remained  in  effect  until  withdrawn  by  the 
defendant  in  writing,  as  expressly  provided 
in  the  contract;  and  the  extension  merely 
prevented  the  defendant  from  termiuatiuK 
it  by  notice  In  writing  prior  to  the  end  of 
tbe  extended  time. — Clark  ▼.  Dalziel,  3  Cal. 
App.  121,  84  Pac  429. 

S  247.    ETldence  of  Ferfoimance  or  Breacb. 

[a]  In  an  action  to  recover  money  due  on 
contract,  where  there  was  sufficient  evidence 
showing  a  substantial  performance  of  the 
contract  to  warrant  tbe  verdict  of  the  jury, 
it  is  immaterial  whether  there  was  a  defect 
of  evidence  to  show  an  account  stated 
pleaded  in  one  count  of  the  complaint. — 
Nishkian  ▼.  Chisholm,  2  Cal.  App.  497,  84 
Pac  312. 

VL    AOnONS   FOB  BBEACH. 

OOKDITIONS  PHEOKDKHT,  |  S61. 

DEFENSES,  I  2S2. 

FEBSONB    ENTITLBD    TO    SUE    AND    PARTIEB, 

|2SS. 
CX>UPLAINT,  I  SSB. 
PERPOBUANOB  BT  PLAINTnT,   |  300. 

OOSSIDERA-nOH,  |  302. 

ALLEQIIfQ  FEAUD,  |  26S. 

ALLEGING     BREACH     OB     HOHPATUE-TT, 

gss4. 

AUSWEB— ILLEGALITT,   |  2T0. 

ISaUEB,  PROOF  AND  VAHIAHOE,  |  278. 

EyiDENCB—PBEBITUPnONa   AND  BtlBDEM  09 

PROOF,  )  ^^^. 

ADHlSaiBILITT,  1375. 

WBIQUT  AND  SUFFICIENCY,  |  378. 

INSTRDCTIONS,  |  278. 

FINDINGS  OF  CODRT,  |  378. 
JTJDOHENT  ON  THE  PLEADINGB,  |  280. 

§  251.    Oondltioiis  Precedent, 
[a]  An  action  by  a  corporation  to  recover 
back  money  paid  for  the  purchase  of  horses 
from  the  defendants  under  contract,  that  if, 
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after  trial,  tbey  ELonld  prove  nniatiBfaetory, 
they  should  be  returned  at  the  expenie  of 
defendants,  and  that  thej  should  repaj  the 
purchase  money,  which  defendants  'refused 
to  perform,  after  notice  that  the  horses  had 
proved  unsatiefactorj,  and  an  oifer  of  plain- 
tiff to  return  them,  with  demand  for  repay- 
ment, involves  no  question  of  rescission,  but 
is  baaed  upon  a  breach  of  contract,  the  cause 
of  action  for  which  accrued  when  defendants 
refused  to  perform  their  part  of  the  contract. 
Sierra  Land  etc,  Co.  v.  Bricker,  3  Cal.  App. 
190,  85  Pac.  665. 

§  2S2.    Defettaea. 

[a]  The  plaintiff  who  ia  guiltf  of  a  breach 
on  his  own  part  cannot  insist  that  defendant 
failed  to  give  notice  of  rescission  of  the  con- 
tract on  account  of  the  plaintiff's  breach. 
The  defense  is  not  predicated  upon  a  rescis- 
sion of  the  contract,  bnt  rests  upon  the  rule 
that  the  plaintiff,  who  has  broken  the  con- 
tract, caunot  recover  for  the  defendant's  re- 
fusal to  perform  after  such  breach. — Wood, 
Curtis  i  Co.  y.  Seurich,  S  Cal.  App,  252,  90 
Pac.  fil. 

§  26S.    Pereo3«  Entitled  to  Sa«  and  FartlBB. 

[a]  In  an  action  to  recover  damages  for 
breach  of  a  personal  covenant  by  the  lessee 
of  land  for  nursery  stock,  to  leave  the  land  set 
in  orchard  form  with  navel  orange  trees  at  the 
usual  distance  apart,  requiring  one  thousand 
trees,  and  to  supply  any  missing  or  defective 
trees  from  nursery  stock,  which  he  failed  to  do, 
to  plaintiff's  damage  in  a  specified  sum,  a  de- 
cision in  favor  of  the  plaintiff  is  not  againet 
law,  on  the  gronnd  that  plaintiff  had  assigned 
the  contract  to  a  vendee  of  the  land,  where  it 
appears  that  shortly  afterward  such  vendee  re- 
assigned the  contract  to  plaintiff  with  all 
accrued  damages,  inclading  any  damages  for 
breach  of  the  personal  covenant. — Pogue  v. 
Ball,  4  Cal,  App.  406,  88  Pac.  378. 

[b]  The  mortgagee  was  neither  a  necessary 
nor  a  proper  party  to  the  action  for  breach 
of  the  contract  made  by  the  defendant  with 
the  plaintiff  to  assume  and  pay  off  the  mort- 
gages,— Hurwitz  V.  Gross,  5  Cal.  App.  614, 
91  Pac.  109. 

§  258,    Complaint. 

[a]  In  respect  of  a  second  connt  In  the  com- 
plaint for  extra  work,  where  the  contract 
contains  a  provision  that  "should  any  dispute 
arise  respecting  the  true  value  of  the  extra 
work  done,  ,  ,  ,  the  same  shall  be  valued  by 
two  competent  persons,  one  employed  by  the 
owner,  and  the  other  by  the  contractor,  and 
in  case  they  cannot  agree,  these  two  to  have 
power  to  name  an  umpire,  whose  decision 
shall  be  binding  on  all  parties,"  sueb  arbitra- 
tion, or  an  unsuccessful  attempt  to  secure 
the  same,  is  a  condition  precedent,  without 
which  the  count  for  eitra  work  and  a  judg- 
ment thereupon  cannot  be  sustained. — Davis- 
son  T.  East  Wbittier  Land  L  Water  Co.,  153 
Caf.  81,  B6  Pac,  S8, 

[b]  In  an  action  by  an  arehiteet  for  his 
compensation,  held,  that  the  averments  of 
tha  complaint  ate  insufficient  to  show  a  right 


of  recovery  of  K  percentage  on  the  cost  of 
the  building,  bat  are  sufficient  to  austaU 
the  damages  recovered  for  breach  of  the 
contract  of  employment. — Fitzhugh  v.  Uason, 
2  Cal.  App.  220,  83  Pac.  262. 

fc]  Where  the  complaint  counted  on  a  cause 
action  for  damages  for  breach  of  the  eon- 
tract  in  an  aggregate  aom,  but  divided  the 
aggregate  amount  of  the  two  chattel  mort- 
gages assumed  by  defendant  into  two  ele- 
ments of  damage — the  ftrst,  for  partial  fail- 
ure of  the  consideration  of  the  conveyance, 
measured  by  the  proceeds  of  oranges  belong, 
ing  to  plaintiff,  which  were  applied  toward 
payment  of  the  chattel  mortgages  so  assumed; 
and  second,  the  unpaid  balance  necessary  to 
clear  plaintiff's  remaining  land  from  the  lien 
of  the  mortgages — it  states  but  one  cause  of 
action  for  breach  of  the  contract  to  plaintilTs 
injury,  and  shows  no  misjoinder  of  canses  of 
action.^Hurwitz  v.  Gross,  5  Cal.  App.  614, 
91  Pac.  109. 

[d]  The  nncertainty  in  the  contract  being 
entirely  removable  by  parol  evidence,  the 
complaint  ntay  be  amended  to  show  vbo  waa 
the  real  party  to  the  contract.  If  the  cauee 
of  action  be  made  certain  in  favor  of  tbe 
plaintiff  alone,  and  is  so  established  by  evi- 
dence, he  would  be  entitled  to  recover;  and 
if  the  contract  were  in  fact  made  on  behalf 
of  the  "Eddy  Family,"  this  question  would 
be  squarely  presented  by  an  amendment  to 
that  effect,  and  the  cause  could  thereby  be 
determined  upon  its  merits,— Eddy  v.  Amer- 
ican Amusement  Co.,  Q  Cal,  App.  624,  99  Pac 
1115. 

§  260.    Performance  by  Plaintiff. 

[a]  It  was  not  necessary  that  plaintiff  ahoald 
plead  an  excuse  for  not  obtaining  tbe  final 
certificate,  but  he  could  show  bis  right  there- 
to, and  that  it  was  wrongfully  withheld, 
under  the  averment  of  performance  of  the 
contract,  especially  where  no  objection  was 
made  at  the  trial  to  evidence  of  the  inexcusa- 
ble and  arbitrary  withholding  of  the  cer- 
tificate by  the  architect,  as  not  warranted 
by  tbe  pleadingB, — Wyman  v.  Hooker,  2  Cal. 
App.  3S,  83  Pac.  79, 

[b]  Counts  of  a  complaint  for  breach  of 
contract  between  plaintiff  and  defendant 
newspaper  company  tor  carrier  service,  which 
provided  that  plaintiff  might  sell  such  ear. 
rier  service  or  any  part  thereof  at  an  ad- 
vanced price,  if  the  third  party  be  first  ac- 
cepted and  approved  by  defendant,  which 
do  not  allege  that  assignments  to  proper 
purchasers  were  consummated  and  presented 
to  defendant  for  acceptance  and  approval, 
and  that  the  same  were  refused,  but  merely 
that  certain  intended  purchasers,  who  ap- 
plied for  approval,  were  dissuaded  by  state- 
ments of  defendant,  not  in  themselves  action- 
able, from  makins  the  purchase,  to  plaintiff'* 
damage  in  a  specified  sum  on  each  count,  are 
insufficient  to  state  a  canse  of  action, — Bed- 
path  V.  Evening  Expreaa  Co.,  4  CaL  App,  361, 
18  Pac.  287. 

[c]  In  tbe  action  by  the  contractor,  the 
performance  of  tbe  conditions  on  bis  part 
under  the  contract  need  not  be  set  forth  In 
full  in  hia  complaint;  bnt  it  ia  sufficient  to 
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ftste  generally  tbat  the  plaintifF  dnly  per- 
formed M  the  coudiKoDB  of  the  eoDtraet  on 
hia  part  to  be  performed.  If  such  allegation 
ia  controvected,  the  plaiotiff  roast  establish 
on  the  trial  facts  showing  such  peTformanee. 
Needham  t.  Chaadfer,  8  CtU.  App.  124,  98 
Pac.  325. 

[d]  When  tba  plaintiff  relies  npon  the 
waiTST  of  hie  default  in  not  compljingf  with 
the  condition  of  his  contract,  he  mnst  both 
plead  and  prove  such  waiver  hy  the  defend- 
ant.— Poheim  T.  Meyers,  B  Cal.  App.  31,  98 
Pac.  65. 

[e]  If  the  plaintiff  relies  npon  aitjr  nets  of 
prevention  of  perfbrmance  bv  the  owner  or 
his  architect,  or  any  acta  showing  an  aecept- 
aoce  of  the  building,  or  waiver  of  full  per- 
formance before  the  lo!>s  of  the  baildiog, 
he  must  plead  the  same. —  5te>bach  t.  Kuhn, 
9  Cal.   App.  485,  99  Pac.  72J. 

§  262.    Conslderatioii. 

[a]  The  averment  of  adequary  of  considera- 
tion is  of  a  le^al  eoDcIusion,  and  wonld  not 
be  sufficient,  without  settini;;  foith  toe  facts 
showing  it;  and  the  absence  of  such  direct 
averment,  will  not  vitiate  the  pieeitiLg,  where 
sufficient  facts  are  set  forth  to  egtibliah  it. 
Estate  of  Wickersham,  153  CaL  603,  98  Pac. 
311. 

§  263.    Alleging  Fraud. 

[a]  If  there  were  any  circnmBtances  con- 
rected  with  the  transaction  which  would  re- 
lieve tha  situation,  and  which  by  reason  of 
fraud  or  mistake  were  not  incorporated  in 
the  writing,  it  was  the  duty  of  plaintiff  to 
plead  the  same. — Mullarky  v.  Young,  9  CaL 
App.  686,  100  Pac.  709. 


i  284. 


-  Alleging    Bieacb    oi    Honpa;- 


[a]  A  complaint  in  sn  acUon  on  a  contract 
must  allege  that  defendant  has  not  paid  the 
money,  and  allegation  tbat  the  whole  sum  is 
due  is  not  Euffieient. — Roberts  v.  Treadwell, 
oO  Cal.  520. 

[b]  A  complaint  for  breach  of  contract  pro- 
viding that  eveiT  wbolesalei  of  plaintiff's 
branda  of  pore  olive  oil,  if  he  retails  them, 
will  maintain  the  Szed  retail  prices  fixed  bf 
plaintiff,  which  merely  alleges  a  breach  in 
selling  the  oil  at  less  than  the  flxed  prices, 
without  alleging  tbat  the  defendant  sold  the 
oil  at  retail,  is  inantGcient,  and  under  the 
recognized  rule  that  the  pleading  is  to  be 
eonstnied  most  atrongly  against  the  pleader, 
a  general  demurrer  to  the  complaint  was 
properly  sustained. — Orogan  v.  Chaffee,  0  Cal. 
App.  S66,  92  Pae.  653. 

S  270.    Answer— nisgallty. 

[a]  No  presumption  can  be  Indntged  that 
ft  contract  which  has  no  semblance  of  ille- 
gality in  ita  terms  is  in  violation  of  any 
law  i  and  a  party  who  wonld  repudiate  a 
contract  on  the  ground  of  illegality  must  not 
only  allege  the  facta  eonatitntin^  illegality, 
bnt,  if  the  terms  do  not  disclose  its  illegality 
must  negative  the  existence  of  any  facts  or 
eircomatanees  under  which  the  contract  could 
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be  held  valid. — Bernard  t.  Sloan,  E  Ual.  App. 
737,  8*  Pae.  232. 
[b]  An  answer  alleging  that  the  commission 
agents  "devised  a  scheme"  to  restrain  trade 
and  prevent  competition,  contrary  to  public 
policy,  but  which  does  not  set  forth  the 
terms  ox  character  of  the  scheme  from  which 
the  court  conld  determine  that  such  results 
would  follow  from  its  adoption,  and  alleges 
contracts  with  other  parties  and  with  the 
defendants  in  pursuance  of  a  eombinatioD  to 
prevent  competition,  but  does  not  set  forth 
the  contracts,  or  state  any  facts  from  which 
the  conrt  can  determine  whether  said  con- 
tracts, or  either  of  them,  were  unlawful,  is 
not  sufficient  to  present  any  defense  of  ille- 
gality of  contract. — Bernard  t.  Sloan,  2  Cal. 
App.  737,  S4  Pac.  232. 

§  273.    Issnes,  Proof  tad  VarlanM. 

[a]  Although  proof  of  a  contingent  con- 
tract would  ba  a  fatal  variance,  where  a 
contract  to  pay  a  definite  sum  absolutely  is 
alleged;  yet  where  the  cause  of  action  is  upon 
a,  quantum  meruit,  and  a  contingent  contract 
has  been  broken,  proof  of  such  contingent 
contract  and  of  its  breach  witbfut  cause, 
shows  no  variance  justifying  a  nonsuit,  but 
Bupporta  the  quantum  meruit. — Brown  v. 
Crown  Gold  MUling  Co.,  150  Cal.  3T6,  £9  Psc. 


[bj  Assuming  that  there  was 
between  the  suit  by  the  lessor  for  breach  of 
the  contract  contained  in  the  lease,  and  the 
right  of  recovery  ei;isting  by  the  reassign- 
ment of  the  contract  to  him,  with  accrued 
damages,  the  variance  is  wholly  immaterial. 
Pogue  V.  Ball,  i  Cal.  App.  406,  88  Pac.  370. 

§  274.  Evldancfr— Freramptions  and  Borden 
of  Proof. 

[a]  In  an  action  on  a  contract^  the  consid- 
eration for  which  was  tha  plaintiff's  transfer 
it  his  interest  in  a  corporation,  the  plaintiff 
having  an  interest  in  the  stock  of  the  cor- 
poration, without  certificates,  it  mnst  ba  pre* 
so  mod  that  he  either  had  it  as  a  subscriber 
thereto  or  as  the  assignee  of  a  subscriber. 
The  burden  was  on  the  defendant  to  prove 
that  plaintiff  had  no  title.— McGuo  v,  Rom- 
mel, 148  Cal.  S3B,  83  Pac.  1000. 

[bj  The  fact  that  the  contract  was  unre- 
corded cannot  limit  the  recovery  by  the  con- 
tractor to  the  actual  cost  of  work  done  and 
materials  furnished;  but  the  contract  price 
is  the  meaanre  of  compensation  in  an  action 
brought  upon,  the  contract, — Camp  v.  Behlow, 
2  Cal.  App.  699,  84  Pac.  251. 

[e]  The  defense  set  up  by  defendants  in 
their  answer  aa  to  their  right  to  repudiate 
their  contract  for  want  of  identity  of  the 
contract  with  the  contracts  held  by  their 
agents  is  in  the  nature  of  a  forfeiture,  and 
the  burden  i»  npon  thent  to  establish  by  evi- 
dence clear  and  satisfactory  to  the  court 
that  such  contracts  with  other  parties  varied 
from  that  with  them  In  some  material  and 
substantial  respecL — Bernard  v.  Sloan,  2  Cal. 
App.  737,  84  Pac.  232. 

[d]  In  an  action  to  recover  damages  for  a 
breach  of  contract  by  th«  defendant,  in  con- 
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■ideratioTi  of  ■  lalo  and  conveyanca  of  land 
to  tiim  by  the  plaiutift,  to  aaanme  and  pay 
two  cbattel  mortgagea  on  tbe  orange  crop 
growing  on  the  land  convejed  and  alBO  upon 


that  it  wa»  agreed  that  the  entire  orop  waa 
to  belong  to  defendant,  and  that  the  crop 
taken  bj  the  mortgagee  waa  removed  hj 
plaintiff  withont  dafendant'a  eonsent,  the  bar- 
den  of  proof  was  apon  the  defendant  to  prove 
hia  allegations,  and  where  he  failed  to  do  so, 
the  court  properly  found  against  bim  in  that 
regard. — Hurwlts  v.  Qrosa,  G  C«L  App.  614, 
91  Pae.  109, 

§  276.    AdndBSlblUty. 

[a]  In  an  action  to  lecover  damages  (or  the 
breach  of  an  alleged  agreement  to  make  a 
loan,  oTideace  is  reviewed  and  held  sufficient 
to  sustain  the  flading  of  the  court  negativing 
the  making  of  snch  agreement. — Bone;  v. 
BeyuoldB,  152  Cal.  323,  92  Pae.  847. 

[b]  In  an  action  on  the  contract  hy  the 
proposed  lessee,  tbe  validity  of  the  ordinance 
as  a  legislative  act  cannot  be  questioned, 
wbere  nothing  is  averred  In  tbe  complaint, 
debora  tbe  ordinance,  to  show  that  it  u  un- 
reasonable, oppressive  or  void,  as  applied  to 
the  property  involved  in  the  contract,  as  dis- 
tinguished  from  other  property  in  the  city 
to  which  It  is  applicabfe. — CoUins  Hotel  Co. 
V.  Collins,  4  Cal.  App.  379,  SS  Pae.  292. 

[e]  Where  the  check  set  forth  in  the  an- 
swer, the  execution  of  which  was  not  denied, 
contained  the  written  memorandum,  "In  full 
for  9th  and  Grand  Ave.  fees,"  and  it  appears 
that  the  services  sued  for  were  for  the  erec- 
tion of  a  hotel  on  9th  street  and  Grand 
avenue  in  Los  Angeles,  the  plaintiff  might, 
notwithstanding  the  failure  to  deny  its  exe- 
cution, introduce  parol  evidence  to  contro- 
vert it  by  showing  mistake,  fraud  or  like  de- 
fense, or  that  it  Ead  no  connection  with  the 
contract  sued  on;  but,  in  tbe  absence  of  snch 
evidence,    the   instrument    stands   as    an    ex- 

Knent  of  the  facts  therein  set  out,  and  mnst 
taken  for  what  itpurrioTts  on  its  face  to 
mean. — Newsom  v.  Woollaeott,  G  Cal,  App. 
722,  91  Pae.  3*7. 

[d]  Where  no  issue  was  raised  as  to  liqui- 
dated damages,  it  was  not  error  to  disallow  m 
question  addressed  to  a  defendant  as  to  what 
extent  he  waa  injured,  by  failnre  of  the  plain- 
tiff to  complete  tbe  work;  and  it  appearing 
that  the  work  was  substantially  performed, 
tbe  disallowance  of  the  question  could  not  be 
prejudicial.— HUl  v.  Clark,  7  Cal,  App.  609, 
95  Pac.  382. 

fi  276.    Wal^t  and  Sufficiency. 

fa]  In  determining  the  value  of  the  work 
done  and  materii  Is  furnished  up  to  the  time 
of  the  abandonmt  nt,  in  order  to  comply  with 
tbe  provision  of  section  1200  of  tbe  Code  of 
Civil  Procedure  requiring  snch  value  to  be 
"estimated  as  nea.*  as  may  be  by  the  standard 
of  the  whole  contract  price,"  it  is  propsr  to 
consider  not  only  tbe  value  of  the  work  done 
at  the  time  of  abandonment,  but  also  of 
that  left  undone.  So  considered,  tbe  evidence 
is  sufficient  to  sustain  the  finding  that  tbe 


pajymenta  made  on  account  of  tbe  contract 
price  exceeded  the  value  of  the  work  done 
and  materials  fambhed  at  the  time  of  tbe 
abandonment. — Sixth  District  etc  Aasn.  v. 
Wright,  164  Cal.  119,  97  Pac.  144. 

[b]  The  written  certifleate  of  the  architect 
as  to  tbe  completion  payment  placed  in  evi- 
dence, was  some  substantial  evidence  that  the 
architect  was  satisfied  with  the  building,  and 
followed  as  it  waa  b^  the  owner  going  into 
possession   of   the   building,   it   was   evidenee 


tions  of  the  architect  that  he  was  not  satis- 
fied with  the  bnilding  could  hardly  be  taken 
by  the  trial  jndge  as  impeaching  his  written 
certificate,  and  the  judge  may  have  consid- 
ered the  objections  as  the  fault  of  the  plana 
and  specifications  of  tbe  architect,  and  not 
the  fault  of  the  builder. — Wyman  v.  Booker, 
2  Cal.  App.  36,  S3  Pac.  79. 
[e]  Tbe  evidenee  reviewed  and  held  to  sap- 

Eort  a  finding  that  such  other  contracts  held 
y  the  agents  were  substantially  identical 
with  tbe  contract  sued  upon  and  that  defend- 
ants bad  failed  to  estabriah  tbeir  defense  for 
want  of  such  identity. — Bernard  t.  Sloan,  2 
Cal.  App.  737,  S4  Pae.  232. 

[d]  In  an  action  to  recover  damages  for 
breach  of  contract  by  a  fruit  company  to 
seed  and  pack  a  carload  of  raisins  fur  a  firm 
in  a  first-class  manner,  where  it  appears  that 
they  were  so  negligently  seeded  and  packed 
that  they  were  spoiled  and  became  worth- 
less, tbe  fruit  company  became  liable  to  the 
firm  for  the  damages  caused  by  the  violation 
of  the  contract,  if  it  does  not  appear,  as 
claimed  by  the  fruit  company,  that  the  firm 
had  parted  with  tbe  title  to  the  raisins  by  a 
sale  thereof  before  suit. — Giffen  v.  Selma 
Pruit  Co.,  5  Cal.  App.  50,  S9  Pac  S55. 

§  278.    Instxuctloni. 

[a]  The  plaintiff,  having  (ailed  to  contro- 
vert or  explain  the  check  set  fortb  in  the 
answer  by  parol  testimony,  must  be  pre- 
sumed to  have  had  full  knowledge  of  tbe 
existence  and  terms  of  the  memorandum  on 
the  cheek,  when  delivered  to  bim,  and  before 
it  passed  out  of  his  possession;  and  it  was 
error  to  tnstmct  the  jury  in  effect  that,  not- 
withstanding they  found  the  check  was  in- 
tended to  apply  to  the  demand  sued  on,  they 
must,  nevertheless,  in  order  to  render  a  ver- 
dict for  tbe  defendant,  find  the  further  fact 
that  plaintiff  was  aware  of  the  memorandum 
written  thereon,  when  delivered,  or  that  be 
knew  of  tbe  writing  upon  tbe  check  before  it 
passed  ont  of  his  possession. — Newsom  v. 
WooUacott,  5  Cal.  App.  722,  91  Pac  347. 

§  279.    FliUUnga  of  Oonxt, 

[a]  Where  the  plaintiff  appellant  alleged 
indebtedness  in  a  specified  sum  for  the  use 
of  a  traction  engine  by  the  corporation  and 
its  trustee,  and  did  not  allege  any  indebted- 
ness based  upon  tbe  reasonable  value  of  such 
nse,  and  tbe  case  was  actually  tried  upon  the 
theory  of  a  contract  to  pay  therefor  one 
dollar  per  thousand  feet  for  lumber  hauled  by 
tbe  engine,  tbe  finding  of  the  court  that  no 
such   contract  was   made   was   responsive   to 
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tba  lane  aetnally  tried,  and  where  the  ovi- 
dence  BuataiDS  the  finding  the  judgment 
against  such  plaintiff  will  not  be  disturbed. — 
Bank  of  Visalia  ▼.  Dillonwood  etc  Co.,  14S 
Cal.  18,  82  Par.  374, 

[b]  Where,  ander  the  findingi  msda  in  ref* 
arenea  to  the  illegality  of  the  eansideration, 
the  judgment  for  the  defendant  it  supported, 
tha  failure  to  find  upon  other  affirmative  de- 
fenses in  the  answer  is  immaterial. — Unian 
Colleetian  Co.  t.  Buekman,  150  Cal.  I5B,  119 
Am.  St.  Bep.  104,  SS  Pac.  T08. 

[e]  In  such  action,  where  the  defendant  ap- 
pearing Beparatelf  answered,  denying  the  con- 
tract as  set  out,  and  denying  that  he  erer 
agreed  to  pay  for  such  services,  or  tbst  they 
were  ever  rendered,  or  that  they  were  of 
the  value  alleged  or  any  valna  in  excess  of  a 
smaller  sam  which  was  claimed  to  have  been 
paid,  flndingB  that  the  contract  set  out  was 
entered  into  between  the  plaintiff  and  the 
defendant  appearing,  and  that  such  defend- 
ant agreed  to  pay  the  reasonable  value  of 
the  services,  and  that  the  same  were  rendered 
and  were  at  the  valne  as  alleged  in  the 
complaint,  and  that  such  defendant  had  paid 
no  part  thereof,  are  not  at  variance  with  the 
iisues  raised  by  the  pleadings,  and  are  suf- 
lleient  to  sustain  a  judgment  against  such  de- 
fendant.—Bell  V.  Adams,  ICO  CaL  772,  90 
Pac.  lis. 

[d]  In  an  action  by  the  contractor  to  re- 
cover the  contract  price,  a  direct  finding  that 
the  work  was  done  to  the  satisfaction  of  the 
architect,  impliedly  but  positively  negatives 
the  contention  that  the  architect  was,  during 
the  progress  of  the  work,  insisting  that  it 
was  imperfect  and  incomplete. — Coplew  v. 
Dnrand,  153  Cal.  278,  SS  Pac.  38,  16  L.  B. 
A.,  N.  8.,  791. 

[e]  Held,  that  the  evidence  is  sofficlent  to 
support  the  finding  of  the  employment  of  the 
architect,  but  insufficient  to  support  a  find- 
ing as  to  an  agreement  for  five  per  cent  on 
the  contemplated  cost  of  the  building. — ^Pitz- 
hugh  V.  Uason,  2  Cal.  App.  220,  63  Pac.  282. 

[f]  Findings  that  defendant  purchased  the 
quantity  of  broom  brush  alleged  while  the 
broom  com  was  standing  in  the  field,  and 
agreed  to  cat,  harveet  and  bale  the  crop  at 
his  own  expense,  and  to  pay  therefor  the 
agreed  price  on  September  15th,  and  that 
[daintifl  delivered  posseseion  of  the  crop  to 
the  defendant  on  or  about  August  let,  and 
that  defendant  wholly  tailed  to  comply  with 
the  contract  on  hia  part,  and  that  all  the 
broom  corn  was  not  baled  when  tnit  was 
brought,  October  3d,  owing  wholly  to  the 
fanlt  of  the  defendant,  and  that  plaintiff  had 
done  every  act  required  of  him  on  his  part 
when  the  action  was  brought,  that  the  action 
was  not  prematurely  eammenced. — Cannon  v. 
HcEenzie,  3  Cal.  App.  2SG,  SS  Pac.  130. 

[g]  It  was  not  necessary  that  the  court  in 
ita  findings  should  negative  facts  affirma- 
tively averred  in  the  answer,  which  are 
mBrely  another  form  of  denial  that  plaintiff 
had  performed  the  conditions  of  the  con- 
tiaet.  In  sneb  ease,  it  is  sufficient  to  find 
that  all  of  the  allegations  of  the  complaint 
«re    tme,    which    negatives   every   form   of 


denial  that  the  plaintiff  had  performed  the 
terms  and  conditions  of  his  contract. — Need, 
ham  V.  Chandler,  8  Cal.  App.  124,  96  Pac. 
325. 

[h]  Held,  that  a  finding  that  the  perform- 
ance by  the  plaintiff  was  delayed  by  the 
architect  of  the  defendant  owner  is  nnsup- 

Sorted  by  any  evidence. — Seebach  v.  Enhn, 
Cal.  App.  485,  99  Pac.  723. 

S  280.    Jndgmant  on  the  Fleadlngs. 

[a]  Where  the  third  count  of  the  complaint 
stated  a  cause  of  action  to  recover  $813  for 
bona  fide  subscribers,  to  be  paid  for  upon 
termination  of  the  contract  by  defendant, 
which  was  not  denied  in  the  answer,  in  which 
there  was  a  counterclaim  of  1 147. 16  for 
papers  sold,  and  a  claim  of  tSO  damage  for 

-breach  of  the  contract  by  plaintiff  to  furnish 
a  list  of  subscribers,  which  sam  was  stipu- 
lated as  an  expense  incurred  by  defendant 
therefor,  and  a  mere  plea  of  tender  before 
snit  it  was  error  for  the  court  to  refuse  to 
render  judgment  for  plaintiff  for  recovery 
of  the  residue. — Bedpath  v.  Evening  Express 
Co.,  4  Cal.  App.  361,  88  Pac.  287. 

[b]  In  an  action  to  recover  for  the  services 
of  an  architect,  on  a  specified  contract,  where 
the  answer  sets  up  a  different  contract,  and 
sets  up  a  check  paid  in  fnll  of  all  demands 
by  way  of  accord  and  satisfaction,  the  exe- 
cution of  whicti  check  was  not  denied,  the 
court  did  not  err  in  denying  the  defendant's 
motion  for  judgment  on  the  pleadings.  The 
admission  of  the  execntlon  and  genuineness 
of  the  check  did  not  admit  the  plea  of  ac- 
cord and  satisfaction  set  forth  in  the  answer. 
Newsom  t.  Woollaeott,  5  Cal.  App.  722,  81 
Pac.  347. 

CONVICTS. 

Incind*  psiMM  sdJndcMI  gnlOr  of  erlns;  dlntlll- 
tits  rasultlii^  from  sncb  eonvlstloD;  uid  Tscnlatlon  of 
eonvlets  andar  stnt«ne*  and  ef  tiwlr  labor. 

§  6.     Ollmas. 

[a]  In  a  prosecution  nnder  the  charge  of 
assaulting  a  fellow- convict,  the  refusal  of  the 
court,  at  the  request  of  the  defendant,  to  in- 
struct the  jury  that  they  might  render  any 
one  of  four  verdicts  according  to  their  con- 
clusion from  the  evidence — viz.,  guilty  as 
charged  in  the  indictment,  guilty  of  assault 
with  a  deadly  weapon,  guilty  of  simple  as- 
sault, or  not  gnilty  —is  not  error,  where  the 
evidence  as  contained  in  the  record  shows 
that  the  defendant  was  either  guilty  as 
charged  in  the  indictment  or  not  guilty  at 
all,  and  the  jury  were  charged  that  if  the 
evidence  did  not  satisfy  them  beyond  a  rea- 
sonable doubt  that  he  was  guilty  of  the 
offense  charged,  they  must  find  him  not 
guilty.— People  v.  Finley,  153  CaL  89,  94  Pac. 
24S. 

[b]  The  record  of  the  commitment  of  the 
defendant  to  the  state  prison  in  a  prosecution 
for  assault  on  a  fellow-prisDuer  was  com- 
petent evidence  for  the  prosecution  on  the 
trial.— People  t.  Finley,  153  Cal.  59,  94  Pac. 
248. 

[e]  An  indictment  tor  snch  crime  Is  suffi- 
ciently specific  if  it  charges,  in  the  language 
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foing  a  life  santence  at  the  st&te  priEou. 
t  is  unnecessary  to  charge  that  be  was  sen- 
tenced to  life  imprisonment  in  the  state 
prison  by  a  designated  coort  of  competent 
jurisdiction.— People  t.  Finley,  153  Cal.  59, 
94  Pac.  248. 

OOBONEBS. 

mclada  pnbUe  offleaii  of  oonntlM  antborlnd  M 
maka  JndicUl  In^nlrjr  u  to  ttie  oanui  ind  diooin* 
itanoti  of  ladilgn  ar  Tloltnt  dntlii;  thalt  appolat- 
mant,  anallHutlon.  and  tcanto  of  oDm;  and  rlthti, 
povtn,  dnttti,  acta,  preetadlnfi,  and  liatllltlsi  of 
coionira,  tlMli  dapatlei,  and  aaiUtanU  la  ftaaiaL 


§  4.    Inqiueta— Wben  AnthorixML 

[a]  If  a  justice  of  tbe  peace  has  held  an 
inquest  upon  a  body,  it  must  be  presumed, 
in  the  abBenee  of  evidence  to  the  contrary, 
tbat  be  diaeharged  his  duty  in  the  premises; 
and  wbere  such  inqueat  is  not  shows  to  have 
been  nnlawfol,  tbe  coroner  cannot  recover 
compensatian  for  an  inquest  aubsequently 
beld  by  him  upon  the  same  body. — Morgan 
V.  County  of  San  Dieao,  3  Cal.  App.  4S4,  8S 
Pac.  720. 

[b]  If  the  coroner  has  Teasocable  ground 
to  suspect  that  the  death  or  killiog  of  a  pet- 
ion  was  sudden  an^  nnusual,  and  of  such  a 
nature  as  to  indicate  the  possibility  of  death 
by  the  hand  of  the  deceased,  or  through  tbe 
inatru mentality  of  some  otbei  person,  he  has 
authority  to  bold  an  ioqueit.  He  has  lati- 
tude la  determining  wbetber  the  case  falla 
within  section  1510  of  tbe  Penal  Code.  He 
may  act  upon  information;  and  it  should  not 
be  held  that,  merely  because  it  has  been  de- 
termined that  tbe  deceased  died  a  nataral 
death,  he  bad  no  right  to  hold  an  inquest. — 
Morgan  v.  Conoty  of  San  Diego,  3  Cal.  App. 
454,  66  Pac.  720. 

00SP0RATI0N8. 

Inelnd*  bodlaa  oorporata  In  gtnariJ;  thalr  0T*a< 
tlon,  organliatton,  Mnselldatlan,  and  dluolntioni 
rlibts,  pomts,  dntlai,  and  Uabllltlss  of  sneh  bodiai, 
ttialr  msmbsri  and  offlons.  aa  among  UMmselTea 
and  ■■  to  otbari.  Incident  to  corporate  axlstMloe, 
and  losat  proceodlngi  tor  NktortanaM  theraof. 
L  INCORPORATION    AND    OEGANIZA- 

TION,  a  1-45. 
B.  Creation  and  Organization,  Sf  6-30. 
D.  Promoters,  H  39-45. 
in.  CORPORATE     NAME.    SEAL,    DOMI- 
CILE, BY-LAWS,  AND  EEC0BD8,  S! 
59-77. 
IV.  CAPITAL  STOCK  AND  DIVIDENDS, 
i!  78-183. 

A.  Capital  Stock,  H  78-83. 

B.  Subscription   to   Stock,   H   84-109. 

C.  Assessment  of  Stock.  59   I10-12S. 

D.  Issue  of  Stock  Certificates,  H  129-141. 

E.  Transfer  of  Shares,  jj  142-169. 

T.  MEMBERS  AND  ST0CEE0LDEB6,  !l 
184-287. 

A.  Bights  and  Liabilities  as  to  Corpora- 
tion, li  IS4-200. 

J>.  Liability  for  Corporate  Debts  and  Acts, 
ii  £26-267. 


TI.  0PFICEE8  AND  AGENTS,  U  288-322. 

A.  Election   or  Appointment,  Qualification 

and  Terms,  SS  288-277. 

B.  Authority  and  Functions,  fS  278-284. 

0.  Bights,  Duties  and  Liabilitiea  aa  to  Cor- 
poration and  Its  Members,  IS  285-311. 
D.  Liability  for  Corporate  Debts  and  Acts, 
;i  312-322. 
VH.  CORPOHATE  POWERS  AND  LIABIL- 
ITIES, a  323-435. 

A.  Extent  end  Exercise  of  Powers,  in  Qen- 

erel,  35  323-334. 

B.  Representation   of   Corporation   by   Offi- 

eera  and  Agents,  !i  335-361. 

C.  Property  and  Conveyances,  SS  362-373, 

D.  Contracta  and  Indebtedness,  H  374-405. 
F.  Civil  Actions  by  and  Against,  if  411- 

435. 
O.  Criminal  Besponsibility,  f  435H. 
Vin.  INSOLVENCY  AND  EBCEIVEES,  91 
436-450. 
X  DISSOLUTION     AND    FOBFEITUBB 

OF  PEANCHISE,  SS  458-477. 
XL  FOREIGN   C0RP0EATI0N8,  f|   478- 
494. 


B.    CREATION    AND    OBGANIZATION. 

PDBPOSES  FOB  WHICH  CORPORATION  UAT 
BE  CREATED.  |  a. 

OROAMZATION    UNBER   GENERAL    LAWS,  1  It. 

ARTICLES  OR  CERTIFICATB8  OF  INCORPORA- 
TION—FILINO  AND  RECORDINQ,  121, 

—  PEOOF  OF  ISSUANCE  AND  PILING,  t  S*. 

§  9.  Forposes  for  WHidi  Oorpoiatlon  may 
be  Created. 

[a]  A  corporation  may  be  formed  (or  the 
parpose  of  holding  property  conveyed  to  it 
as  a  trustee  for  its  stockholders, — Baldwin 
V.  MiUer  &  Lux,  152  Cal.  454,  92  Pac.  1030. 

[b]  After  tbe  dissolution  of  a  partnership, 
by  the  death  of  one  of  its  members,  a  large 
number  of  persons,  who  then  became  owners 
of  tbe  partnership  property  as  tenants  in 
common,  and  wlio  were  desirous  of  liquidat- 
ing the  partnership  business  and  converting 
its  property  into  money  and  dividing  tbe 
proceeds  among  themselves,  entered  into  a 
contract  whereby  they  agreed  to  form  a  cor- 
poration to  take  over  tbe  partnership  assets, 
to  convert  tbe  same  into  money,  and  to  divide 
the  proceeds  among  the  co-owners,  wbe  were 
to  become  stockholders  of  tbe  corporation  in 
proportion  to  their  respective   holdings.    In 

Surauance  of  such  contract  a  corporation  was 
armed  for  the  purpose  stated  in  the  contract, 
to  which  the  partnership  aaaets  were  con- 
veyed, and  stock  therein  was  issued  to  the 
co-owners  as  fully  paid  up  in  proportion  to 
their  respective  ownerships.  Held,  tbat  tbe 
agreement  and  the  conveyances  to  tbe  cor- 
poration should  be  construed  as  one  instru- 
ment; that  the  corporation  so  formed  did  not 
take  an  absolute  nnqaalifled  estate  in  the 
property  so  conveyed  to  it,  bnt  that  it  took 
tbe  legal  title  in  tmst  for  tbe  purposes  de- 
clared in  the  agreemeot  and  in  it*  articles. 
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and  ili«t  tha  mnton  In  the  dceda  were  the 
b«iieflciarieB  of  the  trust,  and  that  ae  to  lucli 
rarporatioD  the  rule  of  Un  embodied  in  sec- 
tion 309  of  the  CivU  Code,  prohibitiDg  a  cor- 
poration from  dividing  iti  capital  stock 
among  its  ■toekholders,  bad  no  applicatian. — 
Baldwin  v.  Uiller  &  Lnz,  15S  Cal.  454,  92 
Pae.  1030. 

S  14.  Organisation  Under  Oensial  Idiwa. 
[a]  A  corporation  is  purely  a  creature  of 
Che  law  and  can  exist  only  by  permisaion  of 
the  state,  and  the  legislative  department  of 
the  state  government  is  the  only  depart- 
ment empowered  to  form  corporations  or  au- 
thorize their  formatioD,  or  prescribe  or  ex- 
tend their  term  of  existence,  and,  except  in 
to  far  as  it  is  limited  by  constitutioual  pro- 
vision, the  power  of  the  legislature  in  this 
regard  is  al)Bolnte. — The  Boca  MOl  Co.  t. 
Curry,   154  Cal.  326,  97  Pac.  ni7. 

5  21.    AiUdw  or  Oertlflcates  of  Incorpora- 

Uon—FUlng  or  Becordlog. 
HwMtftT  et  mint  artlclM  of  (er*l|ii  corpontlon. 
■m  post,  ■  479. 

!  23.    Proof  Of  Issnanco  and  Filing. 

[a]  The  articles  of  incorporation  of  the 
plaintiff  with  the  proper  filing  markB  thereon 
were  evidence  of  the  fllisK  thereof  and  of  the 
doe  incorporation  of  plaiotifl.  A  written 
receipt  In  evideoee  from  which  it  appears  that 
tha  defendants  contracted  with  the  plaintiff 
in  its  corporate  name,  and  received  money 
therefrom,  is  also  proof  of  incorporation,  as 
well  as  of  the  receipt  of  the  money.— Sierra 
Land  etc.  Co,  v.  Bricker,  3  CaL  App.  IflO,  85 
Pae.  665. 

fi  24.    Amondmont. 

[a]  Where  the  agreement  of  the  incorpora- 
tors and  articles  of  Incorporation  further  pro- 
vided that  amendment*  to  the  articles  might 
be  made  by  the  vote  or  written  consent  of 
stockholders  reprcBenting  at  least  four-fifths 
of  the  capital  stock,  an  amendment  so  made 
requiring  an  annual  division  of  a  certain  sum 
among  the  parties  interested  is  binding  on  a 
stockholder  who  did  not  conseat  thereto, — 
Baldwin  v.  Uiller  &  Lnx,  152  CaL  454,  B2 
Pac.  1030. 

[b]  The  statute  does  not  require  an  ac- 
knowledgment of  amended  articles;  and 
where  the  only  objection  to  the  first  amended 
articles  of  incorporation  was  that  the;  had 
the  same  acknowledgment  as  the  original  ar* 
ticles,  such  objection  cannot  be  sustained. — 
Boca  etc.  B.  B.  Co.  t.  Sierra  etc.  B.  B.  Co^ 
2  CaL  App.  546,  84  Pac  298. 

D.  PB0M0TEB8. 
§  41.  Fldnclaiy  Eolation  to  OoiporatloiL 
[a]  Promoters  of  o  corporation  formed  for 
the  express  purpose  of  purchasing  a  particular 
piece  of  property,  ocenpy  a  fidociary  relation 
to  their  eosnbscribers,  and  are  Dound  to 
tnitbfnlly  declare  to  their  associates  any  per- 
sona) interest  they  may  have  in  the  matter 
of  the  purchase.  Without  such  diselosure 
they  eannot  legally  profit  at  the  expense  of 


their  associates,  and  if  they  were  goilty  of 
any  misrepresentation  of  facts  or  suppression 
of  truth  in  relation  to  their  personal  interest 
in  the  proposed  purchase,  the  corporation  is 
entitled  to  set  aside  the  transaction,  or  re- 
cover compensatian  for  any  loss  which  it  has 
suffered.  And  one  of  such  guilty  promoters 
cannot  absolve  himself  from  hability  for  such 
lose  by  returning  his  share  of  such  secret 
profits. — Lomita  land  A  Water  Co.  v.  Robin- 
son, 154  Cal.  36,  97  Pac.  10,  18  L.  B.  A.,  N.  a, 

iioe. 

§  43.    Doty  In  Boiling  Property  to  Oorpora- 
Uon. 

[a]  All  who  join  in  such  a  scheme  to  de- 
fraud the  corporation  so  intended  to  be 
formed,  by  the  acquisition  of  secret  profits, 
are  liable  as  joint  tort-feasors,  and  one  of 
them  to  whom  a  promissory  note  has  been 
given  as  part  of  the  excesi  purchase  price  paid 
by  the  corporation  cannot  complain  of  a  judg- 
ment directing  the  cancellation  of  the  note, 
althongh  the  effect  of  such  cancellation  wonld 
be,  under  the  agreement  between  the  tort- 
feasors, to  compel  him  to  pay  more  than  his 
proportion  of  the  profits  wrongfully  realized 
bv  them. — Lomita  Land  ft  Water  Co.  v.  Bob- 
iison,  154  CaL  36,  97  Pac.  10,  18  L.  B.  A., 
N.  B.,  1106. 

[b]  One  who  holds  an  option  for  the  pur- 
chase of  land  at  a  specific  price  is  not  ^ilty 
of  any  wrongdoing  in  associating  himself 
with  others  in  the  formation  of  a  corporation 
to  purchase  the  land  at  an  enhanced  price, 
and  in  effecting  such  sale  to  the  corporation, 
if  the  fact  that  he  was  making  a  profit  out 
of  the  transaction  was  known  to  his  asso- 
ciates. If  the  subscribers  to  the  agreement 
for  the  formation  of  the  corporation  knew 
that  he  was  making  a  profit,  the  mere  fact 
that  they  did  not  know  the  amount  thereof 
will  not  entitle  tbem  to  complain,  in  the 
absence  of  some  misrepresentation  in  the  mat- 
ter.— Lomita  Land  &  Water  Co.  v.  Bobinson, 
154  Cal.  36,  97  Pac.  10,  18  L.  B.  A.,  N.  a, 
1106. 

[c]  One  who  associates  himself  with  others 
in  an  undertaking  for  the  purchase  of  prop- 
erty for  their  common  benefit,  assumes  a 
relation  analogous  to  tbat  existing  between 
partners,  and  is  precluded  from  making  any 
secret  profit  out  of  the  contemplated  purchase 
at  their  expense,  and  will  be  held  as  a  trustee 
for  any  profits  so  obtained.  And  this  is  so, 
although  the  profits  made  by  such  associate 
were  paid  him  in  pursuance  of  an  understand- 
ing had  prior  to  his  becoming  such  associate 
with  the  person  having  the  property  for  sale. 
The  fact  that  some  but  not  all  of  his  asso- 
ciates knew  or  supposed  that  he  was  making 
a  profit  will  not  relieve  him  from  liability. — 
Lomita  Land  &  Water  Co.  v.  Eobinson,  154 
Cal.  36,  97  Pac.  10,  18  L.  B.  A.,  N.  S.,  1106. 

§  43Vi.    UahUltr  of  Conspirator. 

[a]  All  persons  who  conspire  with  the  pro- 
moters of  a  corporation  to  induce  it  to  pur- 
chase property  at  a  price  out  of  which  they 
receive  secret  profits,  and  willfully  aid  In  the 
execution  of  the  transection,  are  jointly  liable 
to   the  corporation  for    the  ensuing   injnry. 
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Irreapective  of  the  degree  of  tbeir  calpftbilit;, 
although  tbej  mftj'  not  oriKinallr  have  been 
parties  to  the  fraudulent  leheme,  and  may 
not  have  iliared  at  all  in  the  profits  of  the 
fraud. — Lomita  Land  k  Water  Co.  t.  Bobin- 
son,  IH  Cal.  38,  97  Pae.  10,  18  L.  E.  A„  N. 
S.,  1106. 

[bj  In  the  present  case  it  is  held  that  knowl- 
e<lge  by  one  of  the  defenaants  of  the  faet 
that  the  promoters  of  the  plaintiff  eorpora- 
tioa  were  obtaining  secret  profits  is  suffi- 
ciently shown  by  the  findings,  especially  by 
the  fludingg  to  the  efFeet  that  such  defendant 
gave  a  false  receipt  acknowledging  the  re- 
ceipt on  account  of  the  parchaae  price  of  an 
amount  in  excess  of  that  actually  received  by 
him,  and  the  further  finding  that  by  signing 
such  receipt  "he  aided  and  abetted"  his  co- 
defendants  in  their  fraudalent  Bt^heme, — 
Lomita  Land  &  Water  Co.  v.  Bobinson,  151 
Cal.  38,  97  Pac.  10,  IB  L.  B.  A.,  N.  S.,  1106. 

[c]  One  who  with  full  knowledge  that  the 
promoters  of  snch  corporation  are  to  obtain 
secret  profltt  from  the  eale  of  the  property 
to  the  corporation  aids  and  abets  them  m  se- 
curing tuoscrjptions  to  the  agreement  for 
the  formation  of  the  corporation,  which  agree- 
ment falsely  statsa  the  price  at  which  the 
propert7  is  to  be  acquired,  is  jointly  liable 
with  such  promoters  for  the  secret  profits 
realized  by  them,  irrespective  of  his  motives. 
Lomita  Land  &  Water  Co.  v.  Bobinson,  154 
Cal.  38,  97  Pao.  10,  18  L.  E.  A.,  N.  S.,  1106. 


§  69.    Bf-lawB — Power  to  Enact, 

[a]  The  power  of  a  corporation  to  enact  by- 
laws is  subject  to  the  condition  that  the  by- 
law must  be  reasonable,  and  not  contravene 
or  be  inconsistent  with  its  charter  or  an; 
existing  law  of  the  state;  and  the  power  to 
alter  has  the  same  limit,  so  that  no  altera- 
tion can  be  made  which  would  infringe  a 
right  already  given  and  secured  by  the  con- 
tract of  the  corporation. — Bernstein  v.  Dis- 
trict Orand  Lodge  No.  4,  2  Cal.  App.  624,  81 
Pac.  271. 

§  71.    Coostrnctlon  and  Operation. 

[a]  A  by-law  of  a  corporation  providing 
that  "the  president  and  secretary  of  this  com- 
pany shall  constitute  ex  officio  an  executive 
committee,  who  shall  attend  to  the  business 
of  the  company,  and  who  shall  audit  and  pay 
the  cnrrent  bills  of  the  company,  alt  under 
the  general  direction  of  the  board  of  direct- 
ors," does  not  confer  express  authority  on  the 
secretary  alone  to  execute  a  composition 
agreement;  nor  is  snch  anthoiity  conferred 
on  the  secretary  by  a  resolution  of  the  board 
of  directors  empowering  the  president,  vice- 
president,  and  treasurer  to  sign  and  indorse 
cheeks  and  drafts, — Bonner  Oil  Co.  v.  Penn- 
sj'lvania  Oil  Co.,  ISO  Cal.  658,  89  Pae.  613. 

5  76.    BatrossectlTO  B7-UW. 

[a]  A  by-law,  like  a  statute,  will  not  be 
construed  as  intended  to  operate  retrospec- 
tively unless  express  provision  is  found  there- 
for in  its  terms;  and  if  its  language  is  sneb 


the  effect  to  annul 
an  existing  obligation  on  the  part  of  the  cor- 
poration, such  by-law  will  be  held  nnreason- 
able  and  in  contravention  of  existing  laws. — 
Bornstein  v.  District  Qrand  Lodge  No.  4,  2 
Cal.  App.  621,  81  Pac.  271. 

IV.  OAPIIAL   BTOOS  AHS  DIVIDENDS. 

A.    CAPITAL  STOCK. 
S  81.    Increasa. 

[a]  Increasing  the  capital  stock  of  a  cor- 
poration, and  issuing  new  shares  to  be  aold 
at  lees  than  par  to  snpply  a  fund  actually 
needed  by  the  corporation  is  not  a  "flctitioiu 
increase  of  the  stock"  within  constitution, 
article  12^Hectian  11,  avoiding  snch  increases. 
Stein  V,  Howard,  SS  Cal.  616,  1  Pac.  662. 

[b]  A  statute  of  the  itate  of  West  Yitginia 
which  merely  requires  notice  of  a  meeting  of 
stoekholders  to  increase  the  capital  stock  of 
n  corporation  to  be  published  in  a  newspaper 
"at  least  two  weeks  before"  the  meeting,  and 
which  does  not  specify  the  kind  of  newspaper 
with  respect  to  frequency  of  issue  or  require 
the  notice  to  be  published  for  the  prescribed 
time  as  often  as  the  paper  is  issued,  is  snlB- 
ciently  complied  with  by  a  publication  ones 
each  week  for  the  two  weeks  in  a  newspaper 
that  is  issued  daily. — Sherwood  v.  Wallin, 
154  Cal.  735,  99  Pac  191. 

[e]  When  the  date  set  for  the  meeting  was 
March  4,  1903,  a  publication  of  the  notice  in 
the  issues  of  the  newspaper  appearing  on  the 
tenth  and  seventeenth  of  Febrnary,  1903,  con- 
stituted the  required  publication  of  "at  least 
two   weeks"   before   the    meeting. — Sherwood 

V.  Wallin,  164  Cal.  735,  99  Pac  191. 
Inciesss  ij  de  fscto  dlrectois.     Bee  post,  |  37a. 


[aj  If  a  eorporation,  npon  the  sale  of  its 

entire  property,  divides  toe  proceeds  propor- 
tionately amongst  some  of  iti  stockholders, 
the  remedy  of  a  stockholder  who  has  not 
shared  in  the  distribution  is  to  compel  the 
restoration   of   the   funds   thus   illegally   di»- 


[b]  An  agreement  npon  the  part  of  a  cor- 
poration to  divide  its  whole  capital  stock 
amongst  its  stoekholders,  is  directly  violative 
of  the  prohibitions  of  section  309  o'f  the  Code 
of  Civil  Procedure,  and  la  null  and  void. 
The  capital  stock  referred  to  in  that  section 
is  the  actual  property  of  the  corporation  con- 
tributed by  the  shareholders. — Tapscott  t. 
Mexican  Colorado  ete.  Co.,  153  Cat  664,  96 
Pac  271. 

[c]  Stoekholders  in  a  eorporation  which  is- 
sues its  fully  paid  np  atock  in  consideration 
of  the  transfer  to  it  of  the  property  of  an- 
other corporation,  cannot  question  the  validity 
of  the  stock  so  issoed,  merely  on  the  ground 
that  it  was  issned  in  pursuance  of  an  agrM- 
inent  whereby  it  was  to  be,  and  was,  isanttd 
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to  tie  pTMiaent  of  the  tTsnaferrer  to  be  dis- 
tributed to  the  Btockholden  of  the  corpora- 
tion making  the  traoRfer,  and  to  other  per- 
Bona  not  connected  therewith.  And  tbia  ia 
«o,  notwith (tan ding  section  309  of  the  Civil 
Code  prohibita  the  diatribation  of  the  eoi- 
porate  capital,  or  tbs  property  received  in  ex- 
change for  it,  among  the  etockholdeTS. — O'Daa 
r.  Hollywood  Cemeterr  Aaao.,  154  Cal.  S3, 
87  Pao.  1. 

See,  alw>,  {  9  [b],  ante. 

B.     SUBSCEIPTION  TO  STOCK. 
S  102.    Aetlona    «i    Bubsciiptloiu — Defenses. 

[a]  The  fact  that  the  equitable  owner  ii 
named  in  the  certificate  of  stock  beld  bj  the 
tmstee  is  no  defenae  to  sn  action  to  recover 
Ibc  call  for  unpaid  stock  against  its  legal 
holder.  That  fact  doea  not  bring  the  equi- 
table owner  into  contract  relation  with  the 
corporation,  which  relation  is  held  only  bj 
the  legal  owner  of  its  atoclc. — Union  Savings 
Bank  t.  Willard,  4  Cal.  App.  090,  88  Fsc. 
1DS8. 

[b]  Althongh  the  evidence  ahows  a  snb- 
seriptioa  bj  plaintiff  to  twenty-four  thou- 
sand abarea.  of  atock  in  the  defendant  cor- 
poration at  par,  aa  alleged  in  the  answer,  it 
shows  that  said  etoek  was  fallj  paid  for  bj 
the  transfer  of  one  handred  and  sixty  acres 
of  land  to  defendant  corporation  by  another 
company  with  the  consent  of  all  of  its  stock- 
holdera,  in  conEideration  of  fifty-four  thou- 
sand ihares  of  its  stock,  by  which  plaintiff 
became  entitled  to  said  twenty-fonr  thonsand 
shares  of  stock'  in  cousideratioD  of  his  share 
Id  said  land,— Qreve  v.  Echo  Oil  Co.,  8  Cal. 
App.  375,  96  Pac.  904. 

f  104Vi.     — ~  ETldsncSw 

[a]  In  an  action  on  a  atock  tnb script! on, 
an  agreement  between  the  incorporators  in 
regard  to  the  iisaance  of  atock  was  admissi- 
ble in  evidence,  aa  having  an  important  bear- 
ing upon  the  question  aa  to  the  construction 
aad  validity  of  the  resolutions  of  the  board 
of  directors,  and  aa  indicating  that  the  stock 
was  issued  as  paid-up  atock,  and  tbat  other- 
wise the  issne  of  the  certificates  would  have 
been  illegal,  which  is  not  to  be  presumed. — 
Tnraer  v.  Fidelity  Loan  Concern,  2  Cal.  App. 
122,  83  Pac.  02,  70. 

S  105.    rindingi. 

[a]  The  general  finding  against  the  counter- 
elaim  is  supported,  cither  by  evidence  that 
the  plaintiff  never  subscribed  for  stock  of  the 
defendant,  or  tbat  it  he  did  aubscribe  for  it, 
it  wai  wholly  paid  for.— Oreve  v.  Echo  Oil 
Co.,  8  Cal.  App.  275,  96  Pac.  904. 

C.    ASSESSMENT  OF  STOCK, 

POWEE  TO  LEVY.  1 110. 

DE  PAOTO  DntECTOBS,  |  111. 

ASBESSABLE  8T0CK— PAID-DP  STOCK,  I  114. 
SOTICK  OF  A8SES8MBNT— 3ERVI0B.  |  IIT. 
TALIDITT  OP  AaSESSUENT,  |  118. 

ESTOPFEI.   OF   DUtEOTOB  TO  QUESTION, 

tllBH. 

SALE  FOR  DELINQUEMT  ASSK88UEHT,  1 119, 
CbI.  Diiast — 41 T 


RIOHTS      AKD      LIABILITIBS      OT      PUB- 

0HA8EK3.  I  lta». 

NOTICE  OP  8ALE.  )  ISO. 

RaUEDIES  FOR  WROHSFUL  BALE,  1  111. 

ACTION  TO  REOOVXB  ASSESSUSNT,  1 133. 

PLEADIKQ,  I  185. 

TRIAL,   I  1B7. 

§  110.    Fttwor  to  Levy. 

[a]  An  assessment  is  the  proper  method  to 
collect  unpaid  subscriptions  to  corporate 
stock,— O'Dea  v.  Hollywood  Cemetery  Assn., 
154  Cal.  63,  97  Pac.  1. 

[b]  An  assessment  upon  the  capital  atock  of 
a  corporation  can  be  levied  by  its  board  of 
directora  only  at  a  regular  meeting,  or  at  a 
special  meeting  regularly  called.  The  pro- 
ceedings by  whicb  the  stock  of  a  stockholder 
ia  to  be  forfeited  must  be  strictly  pursued; 
and  the  right  to  levy  an  assessment  can  only 
be  legally  exereiaed  in  the  manner  provided 
by  law  or  by  the  charter  of  the  corporation. 
Haisch  v.  M.  K.  ft  T.  Oil  Co.,  7  Cal.  App,  607, 
95  Pac  662. 

[c]  There  is  nothing  in  the  Civil  Code  whieh 
takes  mining  corporations  out  ot  the  same 
rules  which  apply  to  aaaeaementa  upon  ths 
stock  of  eorporationa  in  general. — Bottle  Min- 
ing and  Milling  Co.  v.  Kem,  9  Cal.  App.  S2T, 
98  Pac.  994. 

[d]  Corporations  have  no  implied  power  to 
levy   aaaesEments    upon    paid-up    stock.     The 
power  mnat  depend  upon  the  statute  in  force 
when  the  stock  was  issued,  which  becomea  ' 
part  of  the  stockholder's  contract  with  the 
corporation,  subject  to  the   rule  that  when  ' 
power  ia  given  by. statute,  the  mode  provided 
must  be   strictly   pursued. — Bottle   Mining   ts    ' 
MilUog  Co.  V.  Kern,  9  Cal.  App.  527,  99  Pae. 
994. 

§  111.    !)•  Fa«to  Directois. 

[a]  Persons  regularly  elected  directora  of  ft 
corporation  and  acting  as  such,  althongb  they 
may  not  be  de  jure  directora  by  reason  of 
the  fact  that  the  atock  standing  in  their 
name  was  invalid,  are  at  least  de  facto  di- 
rectors, and  have  power  to  levy  an  assess- 
ment; and  their  right  to  do  so  cannot  be 
collaterally  questioned  or  attacked. — O'Dea 
V.  Hollywood  Cemetery  Assn.,  154  Cal.  53, 
97  Pac.  1. 

S  114.  Assessable  Stock— Paid-up  Stock. 
[a]  The  sections  providing  limitations  of 
power  in  the  levy  of  asseaaments  upon  stock 
indicate  that,  except  in  reapeet  to  the  amount 
that  may  be  levied,  there  is  no  distinction 
between  an  assessment  opon  unpaid  atock 
and  one  upon  fnlly  paid-up  stock.  The  proce- 
dure for  levying  and  eollecting  the  assessment 
and  for  sale  of  delinqoent  stock  is  tbe  same, 
whether  it  be  a  "call"  for  subscription  or  an 
assessment  on  paid-np  stock,  to  pay  debts 
and  expenses. — Bottle  Mining  &  Milling  Co. 
▼.  Kern,  9  Cal.  App.  927,  99  Pac.  994. 

§  117.    Notlca  of  Assessment — Service. 

[a]  Where  tbe  resolution  making  the  call 
for  unpaid  subscriptions  did  not  provide  when 
notice  thereof  should  be  served  by  mail,  and 
it  was  duly  published,  and  was  served  by  mail 
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long  liefore  any  action  n-as  broaght,  Bueh 
■ervice  was  sufficieut,  tliougb  not  mailed  until 
the  daj  wlien  it  was  provided  bj  the  rsBO- 
lutiDD  of  the  trustees  that  proieediDgs  might 
be  brought  to  enforce  payment. — People's 
Home  8sv.  Bank  t.  Bauer,  2  Cai.  Add.  US, 
84  Fac.  329. 

§  lie.    Validity  of  AmaBsment. 

[a]  Section  334  of  tbe  Civil  Code  statee  in 
positive  terms  what  an  order  levying  an  as- 
eessment  opon  the  stock  of  a  corporation 
muEt  contain,  and  requires  that  it  must  spe- 
cify where  the  assessment  is  payable,  and  if 
no  place  of  payment  is  specified  therein,  the 
order  is  void. — Euok  v.  Caledonia  Silver  Min. 
Co.,  6  Cal.  App.  3Se,  Q2  Pee.  1B4. 


§  iisyg. 


-  Estoppel  of  Director  to  Qnes- 


[a]  A  director  of  a  corporation,  who  voted 
affirmatively  for  the  adoption  of  a  resolntion 
levying  an  assessment  on  the  corporate  stock, 
is  estopped  from  questioning  its  legality. 
And  SQch  estoppel  is  equally  effective  a^ainet 
bis  asBignee.— Campbell  v.  Santa  Maria  Oil 
ft  Qas  Co.,  163  Cal.  282,  95  Pac.  39. 


g  119.    Sal*  for  Delinqnent . 

[a]  Section  345  of  the  Civil  Code,  providing 
for  extensions  of  tbe  time  fixed  in  any  notice 
of  aBsessmont,  or  notice  of  delinquent  sale, 
cannot  be  construed  as  authorizing  an  in- 
definite number  of  eitensiona  for  periods  of 
less  than  thirty  days,  but  is  to  be  construed 
as  limiting  the  right  of  extension  to  thirty 
days  in  the  aggregate.  Orders  of  the  board 
of  directors  of  the  corporation  extending  the 
time  of  sale  fixed  in  the  order  levying  the  as- 
sessment beyond  the  period  of  thirty  days 
after  soch  date  were  void;  and  after  tbe  ex- 
piration of  Buch  period,  the  right  to  sell  the 
stock  was  lost,  and  with  it  was  lost  the  right 
to  proceed  by  action. — National  Paraffine  Oil 
Co.  T.  Cbappellet,  4  Cal.  App:  G05,  88  Pac. 
608. 

fb]  The  proceedings  by  which  the  property 
of  a  stockholder  is  declared  forfeited,  with- 
out suit  or  personal  notice,  must  be  strictly 
CODS  trued,  and  all  the  conditions  precedent 
to  Buch  forfeiture  must  substantially  exist, 
and  tbe  courts  have  no  power  to  dispense 
with  any  one  of  such  conditions. — Buck  v. 
Caledonia  Silver  Uin.  Co.,  6  Cal.  App.  356, 
92  Pae.  194. 

[c]  The  defendant  corporation  will  not  be 
allowed  to  acqnire  the  title  to  plaintifF'e  en- 
tire corporate  stock  through  an  illegal  sale, 
under  a  void  assessment,  and  hold  it  for  the 
alleged  reason  that  it  does  not  appear  to  have 
any  valoe.— Baisch  v.  M.  K.  ft  T.  Oil  Co.,  7 
Cal.  App.  667,  05  Pac  662. 

§  ligy,.    Elglits  ud  LiabUlUes  of  Pnr- 

chamn. 
[a]  When  a  corporation  offers  stock  for  sale 
to  pay  a  delinquent  assessment  it  acts  as 
the  agent  of  the  detinqnent  stockholder,  and 
a  purchaser  at  the  sale  takes  the  title  that 
the  delinqnent  stockholder  had  and  no  other, 
and  be  takes  it  subject  to  liability  for  the 


§  120.    NoUcB  of  Salei 

[aj  When,  owisg  to  an  invalid  first  notice 
of  assessment,  the  directors  of  the  corpora- 
tion vacated  all  proceedings  subsequent  to 
the  assessment,  and  passed  a  resolution  for 
a  new  notice,  fixing  new  dates  for  delin- 
qoeney  and  sale,  and  the  complaint,  in  an  ac- 
tion upon  the  delinquent  asseeBment,  alleged 
service  of  such  new  notice  by  publlsbing  the 
same  "upon  making  tbe  resolution  aforesaid," 
it  is  to  be  construed  as  importing  that  it  was 

Sublisbed  immediately  tnerenpon,  without 
elay  or  lapse  of  time,  and  an  allegation 
therein  that  notice  of  such  assessment  was 
mailed  to  each  stockholder  "forthwith"  is  to 
be  constrned  as  referring  to  the  time  of  the 

Bassage  of  such  resolution. — Bottle  Mining  ft 
[illing  Co,  V.  Kern,  9  CaL  App.  527,  99  Pae. 
994. 

§  121.    B«madle>  for  WiougftU  Sale. 

[a]  Where  tbe  complaint  in  an  action  by 
Bbockholders  of  a  corporation  to  enjoin  the 
sale  of  stock  owned  by  them  for  an  alleged 
invalid  delinquent  assessment,  levied  thereon 
as  a  call  for  an  unpaid  portion  of  the  sub- 
acription  price  thereof,  and  which  was  not 
levied  on  the  other  stock  in  the  corporation, 
is  framed  on  tbe  theory  either  that  tbe  nn- 
assessed  stock  was  not  iBsued  aa  fully  paid 
up  and  stood  upon  tbe  same  piano  as  to  asaesa- 
ments  aa  the  aaaessed  stock,  or,  if  the  unaa- 
sesBed  stock  was  issued  as  fully  paid  up,  the 
stock  assessed  was  equally  so,  the  plaintiffs 
cannot  contend  that  the  evidence  showed, 
and  that  the  trial  court  should  have  found, 
that  all  tbe  stock  in  the  corporation  was 
issued  as  fully  paid  np. — O'Dea  v.  Hollywood 
Cemetery  Assn.,  154  Cal.  53,  9T  Pae.  1. 

[b]  In  an  action  by  a  stockholder  to  re- 
cover 46,900  shares  of  stock  illegally  aold 
uDder  such  void  assessment,  it  was  not  neces- 
sary for  the  complaint  to  allege  tbe  value 
of  tbe  stock,  or  that  tbe  plaintiff  had  been. 
injured.  It  will  be  presumed  that  it  had 
some  value;  and  where  it  appears  that  plain- 
tiff was  a  director  of  the  corporation,  without 
notice  of  the  meeting  at  which  the  void  as- 
sesBuent  was  levied,  and  not  participating 
therein,  its  reisBuence  to  him  will  at  least 
entitle  him  to  hold  the  office  of  director,  to 
which  he  was  elected,  and  also  to  participate 
in  tbe  meetings  of  the  stockholders. — Rsiseh 
T.  M.  K.  4  T.  OU  Co.,  7  Cal.  App.  667,  95 
Pae.  662. 


§  122.    Action  to  Becorer  J 

[a]  The  right  of  the  corporation  to  recover 
an  assessment  from  a  stockholder  in  a  per- 
sonal  action  depends  upon  tbe  essential  con- 
dition that  it  shall  have  elected  to  waive  an 
existing  right  to  collect  it  by  a  sale  of  tbe 
stock,  wlien  the  election  is  made.  Where  the 
right  to  sell  bad  been  lost  before  the  election 
to  sue  was  made,  there  can  be  no  waiver  of 
such  lost  right,  and  no  recovery  can  be  had 
against  the  stockholder. — National  Psrafiine 
Oil  Co.  V.  Cbappellet,  4  Cal.  App.  505,  88  Pae. 
506. 
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n>3  The  liability  of  a  atoekholdet  of  a  cor- 
poratioD  organized  noder  Ue  lawi  of  this 
itatB  to  pay  an  ssseasment  upon  his  stock,  aa 
wdl  aa  the  right  ol  the  corporation  to  re- 
cover from  him  in  a  personal  action  the 
unonnt  of  the  asGessment,  exist*  Bolelf  by 
Tirtne  of  the  statntej  and  a  strict  compliance 
by  the  eorporation  with  the  provisions  of  sec- 
tions 331  to  349  of  the  Civil  Code  is  essential 
to  aoeh  recovery. — National  Psrafflne  Oil  Co. 
V.  Cbappellet,  4  Cal.  App.  SOS,  S8  Fac.  oOS. 

[c]  Under  the  statutes  of  this  state  an  as- 
sessment may  be  levied  upon  the  paid-up 
■lock  of  a  corporatioD  to  meet  its  liabilities 
and  current  expenses  within  the  limit  allowed 
therefor,  and  sanh  asscBSment,  when  valid 
and  delinquent,  and  the  remedy  by  sale  is 
cnbsisting,  may  be  enforced  by  persoDal  ac- 
tion.— Bottle  Uinine  t  Milling  Co.  v.  Eern, 
9  CaL  App.  S2T,  9B  Pae.  994. 

[d]  The  eorporatioa,  though  it  cannot  waive 
a  right  which  is  lost,  may  waive  a  sale  and 
elect  to  proceed  by  action,  if  the  proceeding 
to  sell  is  alive  and  going  when  the  eleotion 
was  made,  and  the  stock  was  delioqiieDt  at 
the  time  of  the  election  to  sue. — Bottle  Min- 
ing ft  Milling  Co.  V.  Kern,  9  Cal.  App.  S27, 
99  Pae.  994. 

[e]  The  right  of  the  corporation  to  proceed 
to  sell  stock  in  case  of  delinquency  for  an 
nnpaid  assessment  upon  stock,  being  entirely 
separate  and  distinct  from  the  pcrBoaal  lia- 
bility of  a  stockholder  to  the  creditors  of  the 
corporation,  the  right  of  its  directors  to  elect 
that  it  shall  proceed  by  action  instead  of  sdle, 
pnrsnant  to  the  statute,  does  not  require  Chat 
only  those  stockholders  who  were  such  when 
the  debt  was  created  shall  be  held. liable  upon 
the  assessmeat,  the  question  of  the  propriety 
of  such  personal  action  cot  being  an  open 
ene.— Bottle  Mining  t  Milling  Co,  r.  Eern, 
9  CaL  App.  527,  99  Pae.  994. 

S  125.  — —  Fleadlng. 
[a}  Held,  that  in  the  absence  of  amy  da* 
niDner  to  the  complaint,  or  objection  taken 
in  any  manner  to  any  defect  or  redundant 
and  immaterial  matter  in  the  complaint,  it 
states  a  sufficient  cause  of  action  upon  the 
assessment  upon  its  anpaid  stock  against  the 
defendant  to  support  tbe  judgment  appealed 
from.— Union  Savings  Bank  v.  Binaldo,  6  Cal. 
App,  «37,  92  Pae.  873. 

[b]  Since  the  statute  does  not  flz  a  period 
for  publication  of  the  notice  of  assessment 
prior  to  the  date  of  delinquency  and  date  of 
sale,  the  apparent  defect  in  the  statute  can- 
not be  supplied  by  the  courts,  and  a  com- 
plaint averring  that  the  notice  of  assessment 
was  published  at  the  places  and  for  the  dura- 
tion of  time  prescribed  by  the  statute  is 
safieient  to  support  the  plaintiff's  right  to 
lelL— Bottle  Mining  t  Milling  Co.  v.  Kern, 
a  Cal.  App.  S2T,  99  Pae.  994. 

[c]  When  the  complaint  sufficiently  alleges 
notice  of  the  assessment  by  publica'tion  and 
maOing  notice  to  each  itoekbolder,  including 
the  defendant,  in  the  absence  of  any  showing 
by  answer  and  proof  that  no  service  of  the 
notice  was  actually  made  on  the  defendant, 
and  that  he  was  without  any  actual  knowl- 
edge of  the  proceedings  taken  by  the  plain- 


tiCF,  it  cannot  be  presumed  on  appeal  that  ha 
was  without  such  notice  for  the  purpose  of 
reversing  the  judgment  of  the  trial  court. — 
Bottle  Mining  ft  Milling  Co.  v.  Eern,  9  Cal. 
App.  627,  99  Pae.  994. 
§  127.    TrlaL 

[a]  An  objection  that  two  direetori  were 
absent  from  an  adjourned  meeting  when  the 
order  was  made  to  collect  by  suit,  and  that 
the  order  was  void,  is  not  tenable,  where  the 
finding  that  the  board  of  directors,  by  a  reso- 
lution and  order  duly  made,  given  and  en- 
tered npon  the  corporate  minutes  and  records, 
elected  to  proceed  by  action,  etc.,  is  not 
assailed  for  insufficiency  of  the  evidence  to 
support  it. — Union  Savings  Bank  v.  Binaldo, 
6  Ca!.  App.  637,  92  Pa.  873. 

[b]  An  affidavit  of  publication  of  the  notice 
of  assessment  admitted  in  evidence  over  a 
general  objection  Is  sufficient  to  support  a 
finding  of  the  publication  of  the  notice  of 
assessment,  where  the  only  ground  of  insuffi- 
ciency of  the  evidence  urged  is  that  the 
affidavit  was  not  certified  to  by  the  secretary 
of  the  corporation,  which  objection  was 
waived  by  not  having  been  urged  as  a  ground 
of  its  inadmissibility;  and  where  the  affidavit 
of  publication  is  not  set  forth  in  the  record 
npon  appeal,  no  error  is  shown  in  admitting 
it  which  could  be  considered  upon  appeal. — 
Union  Savings  Bank  v.  Rinaldo,  6  Cal.  App. 
037,  92  Pae.  873. 

D.    ISSUE  OF  STOCE  CEBTIFICATE3. 
§  133a.    Ftesomptloii  of  Fairnesa. 

[aj  Where  the  contrary  does  not  appear,  and 
until  the  contrary  is  sbown,  the  presumption 
is  that  the  transaction  of  the  issuance  of 
stock  for  services  was  fair,  and  this  general 
presumption  is  confirmed  by  the  consideration 
that  the  issue  of  the  certificate  would  other- 
wise have  contravened  constitutional  and  stat- 
utory provisions;  and  in  the  absence  of  cir- 
enmstances  tending  to  inform  him  better,  the 
assignee  of  stock  so  issued  mn^  rely  upon 
such  presuoiption. — Turner  v.  Fidelity  Loan 
Concern,  2  Cal.  App.  122,  83  Pae.  62,  70, 

5  134.  iMiunce  for  Unanthorlzed  Oonaldera- 
tlon. 
[a]  Held,  that  the  finding  that  tfae  shares 
were  not  delivered  as  a  bonus,  is  against  the 
evidence  when  a  prima  facie  case  is  made  by 
proof  that  the  corporation  had  set  apart  a 
total  number  of  shares  of  stock,  to  be  dis- 
tributed pro  rata  as  a  bonus  to  purchasers  of 
each  one  thousand  dollar  bond,  and  that 
defendant  as  agent  had  purchased  for  plain- 
tifF  fifteen  of  such  bonds  entitling  plaintiff 
prima  facie  to  three  hundred  shares  of  the 
stock  as  a  bonus;  and  when  the  defendant 
failed  to  testify  or  to  explain  away  the 
nature  of  transaction.  In  such  cases  the 
presumption  must  attach  that  his  evidence, 
if  produced,  would  be  adverse  to  himself, 
and  would  support  the  plaintiff's  case,  es- 
pecially when  he  is  charged  with  improper 
conduct,  and  breach  of  trust  as  an  agent 
of  the  plaintiff,  and  failed  to  repel  sueb 
eharge.— Bone  t.  Hayes,  1S4  Cal,  759,  99  Pas. 
172. 
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S  IStVi.    Iinu  b]r  D«  Facto  OflLcon. 

[a]  The  isinancs  of  a  certificate  for  stock 
in  a  eorporation  to  the  actual  owner  of  the 
■toek  ia  a  mere  ministerial  act  which  the 
ofBeera  of  the  eoTporation  are  bound  to  per- 
form in  the  exercise  of  the  routine  dntiei 
of  their  ofQee.  The  iiauaoce  of  such  certifl- 
eate  bj  pereona  acting  as  the  de  facto  officers 
of  the  corporation  would  not  affect  its  valid- 
ity noT  impair  the  right  of  the  stockholder 
to  vote  it  at  a  stockholders'  meeting,  not- 
withstanding a  by-law  of  the  corporation  pro- 
vided that  "do  certificate  of  stock  shall  be 
Talid  nnless  signed  by  both  the  president  and 
■ecretarj  and  sealed  with  the  corporate  seal." 
Sherwood  t.  WaUin,  164  Cal.  735,  99  Pac.  191. 

§  13S.    Inoa  for  I«»  tbaa  Far  Valna, 

[a]  Upon  a  review  of  the  evidence  it  ia  held 
to  sustain  the  findings  of  the  court  that  the 
■tock  asaessed  waa  issued  aa  aubscription 
stock  and  had  not  been  fully  paid  up,  and 
that  the  atoek  not  assesaed  ws*  issued  aa 
fully  paid  up  and  for  an  adequate  considera- 
tion.— CHDea  V.  Hollywood  Cemetery  Aasn., 
154  CaL  58,  97  Pae.  1. 

[b]  There  ia  a  very  essential  diatinetion 
between  an  allegation  in  a  complaint  that  a 
corporation  by  reason  of  ita  conduct  is  es- 
topped from  denying  that  stock  which  it  has 
issued  was  fully  paid,  and  an  allegation  that 
stock  which  it  had  issued  had  been  in  fact 
fully  paid  for  before  or  at  the  time  of  its 
issuance. — O'Dea  v.  Hollywood  Cemetery 
Aaan.,  154  Cal.  53,  97  Pae.  1. 

[e]  Where  cfrtiflcatea  of  stock  in  a  cor- 
poration were  issued  before  the  amendment  of 
section  323  of  the  Civil  Code,  requiring  cer- 
tificates issued  prior  to  the  payment  of  the 
full  amount  due  to  state  the  amount  paid, 
without  anything  on  the  face  of  the  certifi- 
cate to  indicate  the  amount  paid  on  the  stock, 
and  such  certificates  are  purchased  in  good 
faith  in  the  open  market,  the  corporation  ia 
net  estopped  thereby  to  claim  that  the  atock 
had  not  been  fully  paid,  and  the  purchaser 
had  no  right  to  aBsume  anything  aa  to  the 
payment.— O'Dea  v.  Hollywood  Cemetery 
Assn.,  154  Cal.  S3,  97  Pac.  1. 

[dl  SireetoTs  of  a  corporation  have  a  right 
to  iSBue  stock  as  fully  paid  up,  upon  euch 
terms  and  at  such  prioe  ai  they  lee  St,  and 
in  the  absence  of  fraud,  so  far  aa  the  stock- 
holders or  their  assigns  are  concerned,  the  ac- 
tion of  the  directors  in  iBsuing  it  is  final,  and 
the  action  of  the  corporation  cannot  be  at- 
tacked by  the  stockholders,  or  the  validity  of 
the  issue  as  sailed  on  the  ground,  merely,  that 
the  consideration  was  inadequate  for  which 
the  corporation  issued  it  as  fully  paid  np. 
Creditors  may  attack  the  transaction,  but 
stockholders  cannot. — O'Dea  v.  Hollywood 
Cemetery  Assn.,  154  Cal.  53,  97  Pac.  1. 

E.    TBANSPEB  OP  8HABE8. 
%  112.    NegotUbOlty  of  Oertlflcates. 

[a]  Certificates  of  stock  are  not  negotiable 
aeeurities  in  the  sense  that  they  are  subject 
In  the  hands  of  a  bona  fide  pnrehaser  to  the 
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them  is  subject  to  asaesainent  for  subscrip- 
tion calls,  no  matter  to  whom  it  may  be 
transferred,  and  a  purchaser  takes  them  tub- 
jeet  to  all  equities  in  favor  of  the  eorpora- 
tion.— O'Dea  T.  Hollywood  Cemetery  Awm., 
154  Cal.  63,  97  Pac.  1. 

§  lEO.    KaglBtratlon  or  Transfer    on    Coipo- 
rat«  Books. 

[a]  The  registered  owner  of  the  stock  of  a 
corporation  is  alone  liable  to  the  corporation 
for  assessments  or  calls  for  payment  of  sub- 
scription, until  a  transferee  thereof  causes  the 
transfer  to  be  entered  upon  the  books  of  the 
corporation  or  deals  with  the  corporation  aa 
a  substituted  stockholder  and  is  accepted  by 
the  corporation  as  such. — People's  Home  Sav- 
ings Bank  V.  Stadtmuller,  150  Cal.  106,  SS 
Pac  2S0. 

§  157.    UablUtles  atid  Bemedles  for  Er- 

ronsons  or  Wrongful  Traaafer. 
[a]  Where  a  pledgee  of  the  stock  of  a 
corporation  buys  it  in  at  a  delinquent  assess- 
ment sale  at  much  less  than  ita  real  value,  in 
pursuance  of  a  verbal  agreement  then  made 
with  the  officera  of  the  corporation  that  if 
permitted  so  to  purchase  it  without  competi- 
tion in  bidding  at  the  sale,  he  would  continue 
to  hold  the  stock  as  collateral  security  and 
would  account  for  the  proceeds  of  any  sale 
thereof  to  the  pledgor,  the  corporation  con- 
atitutea  itself  a  trustee  for  the  purpose  of 
seeing  that  the  proceeds  of  a  sale  of  the  atoek 
are  properly  applied,  and  is  not  liiible  as 
for  a  conversion  in  refusing  to  transfer  the 
stock  on  its  books  in  pursuance  of  a  sale 
made  in  contravention  of  the  terms  of  such 
agreement;  and  in  an  action  against  the  cor- 
poration for  a  conversion  in  refusing  to  trans- 
fer the  stock,  evidence  of  the  terms  of  such 
agreement  ia  admissible. — Toung  v.  New 
Standard  etc.  Co.,  148  Cal.  SOS,  83  Pae.  28. 

§  161.    Compelling  Tranifer. 

[a]  Wben  the  gist  of  the  complunt  in  an 
action  to  enforce  a  transfer  of  stock  in  a  eor- 

K ration,  is  that  the  defendant  purchased 
nds  thereof  as  agent  for  plaintiff  with  bis 
money,  and  received  from  the  sellers,  in  con- 
sideration of  the  purchase,  a  bonus  of  shares 
of  stock,  for  which  he  did  not  account  to  the 
principal,  but  had  the  same  issued  to  him- 
self, the  complaint  abows  him  chargeable 
therewith  as  a  trustee,  and  tendera  material 
issues,  upon  which  the  suffteiency  of  the  evi- 
dence to  support  the  findings  may  be  reviewed 
upon  appeal  from  an  order  denying  a  new 
tnal  to  the  plaintiff.— Bone  v.  Hayes,  154  CaL 
759,  99  Pac.  172. 

§  164.    Effect  of  Tratisfer— LlkbOltT  far  Va- 
paid  Snbacrlptloii. 

[a]  A  corporation  may  maintain  an  action 
against  a  transferee  of  stock  to  r--"-"-  "•- 


without  any  indication  of  a  pledge,  though 
he  in  fact  took  the  stock  from  the  former 
owner  by  way  of  pledge  as  collateral  seeiirity 
for  money  loaned  by  him  to  aueh  forme* 
owner. — People's  Home  Sav.  Bank  t.  Bauer, 
Z  Cal.  App.  44fS,  84  Pac  329. 


DqitizedbyGoOt^le 


COBPOBATIONS,  T,  A.,  D,  St  188-244. 


6061 


T.    MEMBIiBS   AND    STOCEHOLDEBS. 


§  188.    Bisjit  to  Uupect  Ooipcmt«  Books  uid 
BMconts. 

Miiiitawm  to  eompal  Mcaii  to   sorporMa  noorOa. 


§  189Vi.     Stockholder's   FtnduM   of    Ooq>o- 
r»ta  Pnywty. 

[a]  Section  309  of  the  Civil  Code  doei  not 
prohibit  the  sale  bj  a  corporation,  for  an  ade- 
qoate  eonti deration,  of  property  owned  hj  it, 
and  sneb  Bale  may  be  to  a  stockholder  as 
wen  aa  to  a  third  person. — Bobinson  t.  Uuir, 
ISl  CaL  118,  SO  Pae.  S21. 

D.    LIABILITT  FOR  CORPORATE  DEBTS 

AND  ACTS. 
XATUKE  OF  LIABILITY,  t  Z2e. 
yOTES  GIVEN  IN  PAYMENT,  I  233. 
EITENT   OP  LIABILITY  ON  SOBSORIFTIONS — 
LIABILITY  FOB  UNPAID  80B8CBIPTION8, 

tts*. 

PERSONS      LIABLE  —  REOISTEKED      HOLDERS 
SOT  ACTUAL  OWNERS,  |  34J, 

FLEDOEES.  1  244. 

ACTIONS  TO  ENPOBCE   LIABILITY— PBOCEED- 
INGB  IN  EflOITY,  )  257. 

DEFENSES,  |  258. 

EQDITT  JURISDICTION,   t  25it 

,  PAKTIE8,  i  zei. 

PLEADING,  I  202. 

.  EVIDENCE.  I  283. 

ISSUES,   PROOF  AND  YARIANOE.    |2fl4U. 

FINDINGS,  i  264a. 

§  226.     Nktore  of  LlabUlt7. 

(a}  The  statutory  liability  of  ataekholdera 
to  the  creditors  of  the  corporation,  provided 
for  in  eeetioo  322  of  the  Civil  Code,  has  no 
application  to,  and  is  whoUy  distinct  from, 
the  liability  of  Btoekbotders  to  the  corpora- 
tioD  upon  unpaid  subscriptiona  to  atock,  rest- 
ing wholly  upon  contract  of  the  Btockholders 
with  the  corporation. — Union  Savings  Bank 
V.  Willard,  4  Cal.  App.  680,  88  Pac.  1098. 

[b]  The  general  exception  in  case  of  ab- 
sence from  the  state  nnder  section  351  of 
the  Code  of  Civil  Procedure  applies  only  to 
other  limitations;  bnt  is  expressly  negatived 
in  its  application  to  a  snit  against  any  of 
the  rtoekholders  of  a  corporation  under  sec- 
tion 359  of  that  code. — King  v.  Armstrong,  9 
CaL  App.  368,  99  Pac.  927. 

I   of   latatcn 


I  232,    Kotea  Olven  la  Paymant. 

[a]  After  the  lapae  of  three  years  from  the 
eraation  of  «  debt  by  the  corporation  upon 
•  loan  seeored  by  its  note,  and  that  of  the 
directors  as  joint  makcra,  the  directors  could 
Bot,  after  renewing  the  note,  by  payment 
thereof  by  theBuelves  as  snreties,  become 
new  obligee*  of  the  corporation  or  of  its 
atoekholdera,  so  aa  to  maintain  an  action  to 
their  diandvantage. — O'Neill  v.  (Jaarnstroin, 
6  CaL  App.  469,  92  Pac.  391. 

[bl  The  liability  of  a  stockholder  qnder 
section  322  of  the  Civil  Code  relates  to  the 


original  debt  of  the  corporation  upon  which 

he  is  chargeable,  and  the  giving  of  a  note  by 
which  the  debt  of  the  corporation  is  renewed 
or  extended  as  against  it  cannot  operate  to 
renew  or  extend  the  liability  of  the  ttock- 
holders  or  prevent  the  statute  from  running 
against  it. — O'Neill  v.  Quam Strom,  6  Cal. 
App.  469,  92  Pac  S9I. 

§  234.    Extent  of  UalilUty  on  SabscripUona 
— IdablUty  for  Unpaid  Snbacriptloni. 

[a]  Where  no  direct  liability  of  stockhold- 
ers is  involved,  the  rights  of  a  judgment  cred- 
itor seeking  to  enforce  the  subscription  of 
stockholders  to  the  corporation  as  its  debtors, 
between  whom  there  is  no  privity,  cannot  in 
geoeral  be  greater  than  those  of  the  cor^pora- 
tion  against  the  stoekbolders  if  there  is  no 
fraud,  actnal  or  constructive,  and  there  are 
no  facta  showing  an  estoppel  of  the  atoek- 
holdera as  against  the  judgment  creditors. — ' 
Turner  v.  Fidelity  Ijoan  Concern,  2  Cal.  App. 
122,  83  Pae.  62,  70. 

[b]  Where,  from  the  circumstances  of  the 
case  it  may  be  inferred  that  the  principal 
atoekholders  were  the  employers  of  others, 
and  cansed  paid-op  stock  to  be  issued  to  them 
as  employees  for  their  services,  and  there 
was  no  frand  in  the  terms  of  their  employ- 
ment, there  is  nothing  to  take  the  case  out 
of  the  general  rule  that  the  creditors  of  the 
corporation  have  no  greater  rights  than  the 
corporation. — Turner  v.  Fidelity  Loan  Con- 
cern, 2  Cal.  App.  122,  83  Pae.  6S. 


[a]  Welch  v.  GiHelcn,  147  Cal.  571,  82  Pao. 
248,  affirmed  on  the  question  that  the  defend- 
ant was  not  a  stockholder  in  the  corporation 
in  question,  and  was  not  guilty  of  laches  in 
failing  to  have  a  change  of  the  entries  in 
the  books  of  the  corporation  after  discovery 
of  the  error  committed  by  the  secretary  in 
iaaninB  the  ceTtiflcate.— Shattuck  £  Desmond 
etc.  Co.  T.  OUleleo,  154  Cal.  778,  99  Pae.  348. 

[b]  The  provieiou  of  section  322  of  the  Civil 
Code,  fixing  the  liability  of  stockholders  for 
the  debts  of  the  corporation,  and  including 
within  the  definition  of  stockholders  "such 
persons  as  appear  by  the  books  of  the  cor- 
poration to  be  such,"  should  be  construed  so 
as  to  limit  it  to  persons  who  knowingly  or 
voluntarily  permit  their  names  to  appear  as 
stockholders.— ShattDCk  &  Desmond  etc.  Co. 
V.  Oilleleu,  154  Cal.  778,  99  Pac.  348, 

§  244.    Pledg«ea. 

[a]  A  pledgee  of  stock  cannot  be  made  a 
stockholder  and  liable  to  the  creditors  of  a 
corporation  without  his  consent,  simply  be- 
cause an  ofllcer  of  the  corporation  has  with- 
out authority,  or  in  direct  violation  of  his 
instruetioni,  entered  his  name  upon  the  books 
of  the  corporation  as  a  stockholder  and 
caused  stock  to  be  issued  in  his  name  as  such. 
Such  entry  does  not  preclude  him  from  show- 
ing that  in  fact  he  was  not  a  stockholder, 
and  that  the  issuance  of  atock  in  his  name 
was  nnantborised. — Shattnck  A  Desmond  etc 
Co.  V.  QiUelen,  154  Cal.  778,  99  Pac.  348. 
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SDts  to  B  creditor'i  bill  to  reach  their  unpaid 
sabacriptioaa  to  its  stock,  to  testify  to  or 
discover  the  wbereaboats  of  other  defend- 
ants, to  enable  plaintiff  to  aarve  thenj  with 
BummoDB,  ia  onteoBble  and  without  jurisdic- 
tion in  any  form.  It  cannot  be  authorized 
by  the  court  by  way  of  subpoena,  nor  ia  it 
the  subject  of  a  deposition  under  the  Code 
of  Civil  Procedure. — Union  Collection  Co.  t, 
Superior  Court,   149   Cal.   790,  87  Pac.  1035. 

(bl  Such  proceeding  is  not  anthorized  by 
section  187  of  the  Code  of  Civil  Procedure 
as  a  means  of  carrying  jurisdiction  into  ef- 
fect. That  Bection  does  not  attempt  of  it- 
self to  confer  jurisdiction,  bat  merely  oper- 
ates to  enable  tha  court  to  exercise  a  juris' 
diction  otherwise  created. — Union  Collection 
Co.  V,  Superior  Court,  149  Cal.  790,  87  Pao, 
1035. 

[c]  Cnder  section  33Z  of  the  Civil  Code, 
providing  that  an  assessment  may  be  for 
the  full  amount  unpaid  upon  the  capital 
stock  of  a  corporation  to  meet  liabilitieB 
or  to  satisfy  claims  of  creditors,  it  is  proper, 
where  part  of  the  stock  of  a  corporation 
has  been  fully  paid,  or  partially  paid,  to  levy 
an  assessment  for  the  unpaid  portion  of  the 
subscription  price  upon  those  other  shares 
of  the  capital  stock  npon  whicb  a  less  amount 
or  nothing  has  been  paid,  in  order  to  equalize 
the  subscription  payment  on  all  the  stock. 
O'Dea  V.  Hollywood  Cemetery  Assn.,  154  Cal. 
53,  97  Pac.  1. 

[d]  It  would  not  be  proper  to  levy  an  as- 
sessment to  call  in  a  given  amount  on  a  por- 
tion of  the  unpaid  stock,  and  a  less  amount 
on  another,  if  all  the  stock  stood  in  tha 
same  class  as  to  the  unpaid  subacriptiou 
price.— O'Dea  v.  Hollywood  Cemetery  Assn., 
154  Cal.  53,  97  Pac.  1. 

§  258.    Defaaaea, 

[a]  A  creditor  of  *  corporation  who  \» 
himself  a  stockholder,  and  indebted  to  the 
corporation  for  unpaid  subscriptions,  may 
maintain  an  action  against  other  stockhold- 
ers to  enforce  their  liability  on  their  sob- 
tCTJptions,  and  cannot  be  compelled  to  set 
ott  his  liability  on  bis  own  sabscriptioa 
against  the  indebtedness  of  the  corporation 
due  him.  In  such  sn  action  the  plaintiff 
stockholder  must  contribute  ratably  with  the 
defendant  stockholders  towards  the  liquida- 
tion of  his  demand  against  the  corporation. — 
Blood  V.  La  Serena  Land  &  Water  Co.,  150 
Cat.  764,  S9  Pae.  1090. 

[b]  Under  the  concluding  elaaBs  of  section 
358  of  the  Civil  Code,  as  amended  In  ISUl, 
a  corporation  which  had  been  in  existence 
for  fourteen  years  prior  to  such  amendment, 
doing  business  as  such,  and  claiming  in  good 
faith  to  be  a  corporation,  cannot  thereafter 
have  its  corporate  existence  questioned  in 
an  action  by  a  judgment  creditor  of  the  cor- 
poration to  enforce  a  stockholder's  liability 
ID  a  subscription  to  its  stock.  Such  a  cor- 
poratiou  continues  to  exist  until,  at  the  suit 
of   the  state,  on   the  information  of  the  at- 


torney general,  its  corporate  francbtae  Is  da- 
dared  forfeited.— Bobin son  v.  Blood,  151  Cal. 
504,  91  Pac.  258. 

§  2S0.    HqvitT  JnrlBdictioB. 

[a]  A  court  of  equity,  at  the  instance  of  ft 
creditor  or  creditors  of  an  insolvent  corpora- 
tion, has  jurisdiction  to  compel  its  stock- 
holders to  pay  their  subscriptions  in  order 
to  satisfy  the  corporate  debts. — Blood  t.  La 
Serena  Land  &  Water  Co.,  150  Cal.  764,  89 
Fac.  1090. 

g  261.    Partief, 

[a]  In  an  action  by  a  creditor  stockbolder 

against  some  of  the  slockholdera  of  a  cor- 
poration to  enforce  their  liability  for  unpaid 
subscriptions,  if  the  presence  of  the  other 
stockholders  was  necessary  to  a  complete 
adjudication  of  the  rights  of  the  parties,  and 
a  determination  of  the  amount  ultimately  due 
from  eacb,  the  defendant  should  have  taken 
Steps  to  have  had  such  other  stockholders 
brought  in. — Blood  t.  La  Serena  Land  &  Wa- 
ter Co.,  130  Cal.  764,  89  Pae.  1090. 

[b]  The  liability  of  the  stockholders  for  un- 
paid subscriptions  is  several,  and  in  a  suit 
by  a  creditor  of  the  corporation  to  enforce 
such  subscriptions,  it  is  not  necessary  to 
join  all  of  the  stockholders,  and  the  credi- 
tor is  not  limited  in  his  recovery  to  the 
amount  represented  by  the  proportion  which 
the  defendants'  unpaid  subscrtptions  bears 
to  all  unpaid  subscriptions.  The  creditor 
may  sue  an^  one  stockholder  and  recover 
from  him  his  total  debt,  provided  it  does 
not  exceed  the  amount  of  the  defendant's 
liability  for  subscriptions.  No  different  rule 
applies  when  tha  plaintiff  himself  is  a  stack- 
holder. — Blood  V.  La  Serena  Land  &  Water 
Co,,  150  Cal.  764,  89  Pac.  1090. 

[e]  In  an  action  to  enforce  the  liability  of 
a  stockholder,  upon  a  contract  by  the  cor- 
poration with  plaintiff,  in  which  real  estate 
belonging  to  the  defendant  was  attached  and 
sold  under  execution  npon  a  money  judg- 
ment Bgainet  defendant,  a  transfer  by  the 
defendant  of  the  attached  real  estate  pend- 
ing suit,  is  not  such  a  transfer  of  an  inter- 
est in  the  action,  as  to  entitle  the  trans- 
feree to  be  substituted  as  party  defendant 
under  section  385  of  the  Cods  of  Civil  Pro- 
cedure, regardless  of  the  fact  whether  the 
service  of  the  summons  npon  the  original  de- 
fendant was  personal,  or  by  publication.- — An- 
derson V.  Sehtoesser,  153  Cal.  219,  94  Pae. 


§  262.    Pleading. 

[a]  An  averment  bv  plaictiff  that  defand- 
nnt  became  and  is  the  owner  and  holder  of 
the  stock,  which  is  a  mere  conclusion  from 
the  facts  spacifically  alleged  as  to  the  dis- 
tribution of  tha  stock  to  ber,  and  tbat  she 
"accepted"  tha  certificate  and  retained  tha 
same,  does  not,  as  against  a  general  demurrer 
""■"       special  demurrer  for  uncertainty  and 
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People's  noma  Savlngt  Bank  v.  Stadtmollet, 
150  CU.  106,  88  Pic.  880. 

[b]  The  aabject  of  th«  metiou  U  deter- 
miatd  from  the  complaint,  whieh  shows  011I7 
a  right  of  action  against  the  origiDOl  de- 
tendant,  aa  a  stockholder,  and  no  right  to 
aoj  judgment  against  a  transferee  of  her 
property.  The  subject  of  the  action  ia  nnaf- 
fected  by  the  levy  of  an  attachment,  the 
effect  of  which  is  merely  to  create  a  lien  as 
security  for  any  judgment  that  might  be 
recovered  against  the  defendant. — Anderson 
T.  Schloesser,  ls3  Cal.  219,  94  Pac.  885. 

[e]  The  sTennent  that  a  certain  number  of 
shares  were  issued  is  not  the  equivalent  of 
stating  that  only  that  number  of  shares 
vers  subscribed,  and  amounta  to  no  more 
than  «  statement  of  stock  certiBcatea  is- 
sued; and  it  is  a  matter  of  common  knowl- 
eilge  that  stock  is  invariably  subscribed  for 
before  it  is  issued.  Sueh  averment  might 
be  true,  and  yet  the  remaining  shares  might 
hare  been  subscribed  for  by  persona  not  par- 
ties to  the  action, — San  Francisco  Commercial 
Agency  v.  Miller,  4  Cal.  App.  291,  87  Pac. 
630. 

[d]  A  complaint  in  an  action  against  stock- 
holders of  a  corporation  to  recover  their  pro- 
portionate share  of  its  indebtedness,  which 
dues  not  aver  the  whole  number  of  shares 
of  the  '■subscribed  capital  stock,"  is  fatally 
defective. — Sua  Francisca  Commercial  Agency 
V.  Uilter,  4  Cal.  App.  291,  87  Pac.  630. 

§  263.    Evidence. 

[a]  An  indorsement  by  the  pbdgor  of  cer- 
tificates of  stock,  purporting  to  transfer  them 
absolutely  to  the  pledgee,  does  not  authorize 
the  secretary  of  the  corporation,  in  the  face 
of  express  tDStmctious  to  the  contrary,  to 
assnme  that  the  transfer  was  absolute,  nor 
justify  him  in  issuing  a  new  certificate  in 
the  name  of  the  pledgee  as  owner,  and  en- 
tering him  as  a  stockholder  on  the  books 
of  the  company.  The  rule  forbidding  parol 
sridenee  to  vary  or  alter  the  terms  of  a  writ- 
ten contract  does  not  preclude  such  a  pledgee 
from  showing  bis  true  relation  to  snch  stock. 
In  the  present  case,  there  is  nothing  in  the 
evidence  to  estop  the  defendant  from  show- 
ing that  he  was  a  mere  pledgee.— Shatt nek 
t  Desmond  etc  Co.  r.  Oillelen,  IS4  Cal.  778, 
99  Pac.  34S. 

§  2aiVi.    Issues,  Proof  and  Variance. 

[a]  Where  the  action  as  pleaded  and  found 
is  upon  a  subscription  to  stock,  and  the  proof 
shows  an  executed  contract  of  subscription, 
and  any  recover;,  if  it  could  be  otherwise 
had,  can  only  rest  npon  an  implied  contract 
to  pay  the  full  par  value  of  the  stock,  the 
variance  ia  material. — Turner  v.  Fidelity  Loan 
Concern,  2  Cal.  App.  122,  83  Pac.  62,  70. 

§  264a.    Findings. 

{a]  In  an  equitable  suit  by  judgment  cred- 
itors of  a  cor^ration  to  recover  alle^d  un- 
paid Eubscrlptions  to  its  stock,  in  which  de- 
fendants pleaded  that  the  stock  was  paid 
Dp,  and  in  which  one  of  them  pleaded  an 
agreement  between  the  stockholders  that  the 
stock  was  to  be  issued  for  services   to  be 


rendered  by  him,  and  that  services  were 
rendered  In  excess  of  the  face  value  of  the 
stock,  and  sneb  defendant  testified  without 
objection  that  the  corporation  was  indebted 
to  him  for  lerviees  worth  twice  the  face 
value  of  the  stock,  which  was  confirmed  by 
the  books  of  the  corporation  introduced  by 
plaintiff,  it  was  the  duty  of  the  court  to  do 
equity  to  such  defendant,  and  to  find  the 
value  of  the  services  as  bearing  npon  the 
plea  of  qaantum  meruit,  as  welt  as  upon 
the  other  issnes,  and  to  have  given  that  fact 
due  effect. — Turner  v.  Fidelity  Loan  Con- 
cern, 2  CaL  App.  122,  83  Pac.  62,  70. 

VL     OFFIOEBS   AND  ACIENTa 

A.      ELECTION        OB         APPOINTMENT, 

QUALIFICATION  AND  TEEMS. 

§  270.    Appointmoit  of  OOcen. 

[a]  Where  the  by-laws  of  a  mioing  corpora- 
tion [irovide  that  the  officers  of  the  corpora- 
tion, including  the  superintendent,  shall  be 
elected  by  the  board  of  directors,  and  that 
the  compensation  and  terms  of  office  of  all 
officers  (other  than  directors)  shall  be  fixed 


thority    to    appoint    a   superintendent    1 

flz   his  compensation. — Colpe  v.  Jubilee  2klin. 

Co.,  2  Cal.  App.  393,  84  Pae.  324. 

§  271.    Appointment  of  Agents. 

[a]  A  corporation  which  suffers  appear- 
ances to  exist,  and  its  officers  and  agents  so 
to  act  as  to  give  one  employed  by  such  offi- 
cers and  agents  reason  to  believe  that  he 
is  employed  by  the  company,  becomes  liable 
to  such  employee  to  pay  for  the  services  ren- 
dered.— Henderson  v.  Westsrn  (ias  Engine 
Co.,  8  Cal.  App.  247,  96  Pae.  787. 

B.    ATJTHOBITY  AND  PUNCTIONa. 

AOTHOBITT  OF  DIRECTOBS — DK  FACTO  DIREC- 
TORS, I  270. 

ADJOURNED  UEETINQS,  (SSOJi. 

PREaiDENT.  I2e2U. 

SECRETARY,  1  2SS. 

HANAGEB  OE  UAHAQING  AGENT,  f  3S4. 

§  279.    Authority  of  Directors— De  Facto  Di- 
rectors. 

[a]  The  fact  that  a  director  of  a  corpora- 
tion has  ceased  to  be  a  stockholder  does  not 

S  re  vent  his  continuing  to  act  as  a  de  facto 
irector  nor  make  his  action  void  as  to  third 
persons.— Bobinson  v.  Blood,  161  Cal.  504,  91 
Pae.  258. 

[b]  Persons  who  for  nearly  two  years  had 
actually  held  office  as  directors  of  a  corpora- 
tion, with  the  consent  of  the  corporation, 
and  under  color  of  an  election  had  exer- 
cised aU  the  functions  of  such  officers  and 
were  in  peaceful  poesession  as  such  directors 
of  all  the  corporate  property  with  the  ac- 
quiescence of  all  the  stockholders,  are  de 
facto  directors,  and  may  legally  perform 
snch  acts,  including  the  calling  of  a  special 
meeting  of  the  stockholders  to  increase  the 
capital  stock,  which  are  within  the  scope  of 
the  corporate  business  and  the  functions  of 
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§  280^1.    Adlonrned  UMttngi. 

[a]  Where  the  bj-lawa  of  the  corporation 

Srovide  toi  a  legalai  monthlj'  meetiog  of 
ireetora  at  a  fixed  time,  and  for  notice  to 
all  of  the  directors  of  everj  other  meeting, 
the  eode  proTiuona  are  applicable  making 
the  majoritj  of  the  directors  a  quorum,  and 
making  no  act  done  valid  nnleas  a  qnorum 
ia  preaent;  and  a  minority  of  the  directors 
present  at  a  regular  meeting  cannot  legally 
perform  the  ast  of  adjourning  sneh  moeting 
to  a  fixed  date.  When  a  bare  majority  of 
the  directors  present  at  such  adjourned  meet- 
ing, wit  host  notice  to  the  other  directors 
thereof,  assumed  to  levy  an  asseasment  upon 
the  capital  stock,  snch  assessment  la  without 
antboritT  of  law,  and  void. — Baisch  v.  M.  E. 
«;  T.  Oil  Co.,  7  Cal.  App.  867,  S5  Pac  662. 


[a]  In  an  action  based  npon  a  breach  of 
contract  with  a  corporation,  whereby  the 
plaintiff,  who  waa  lessee  of  its  hotel  prop- 
erty, agreed  to  cancel  the  lease,  and  turn 
over  the  farnishings,  in  consideration  of  its 
contract,  ezecated  by  ita  president,  to  pay 
him  certain  sums,  and  to  fnrniah  him  room 
and  board  for  one  year,  or  at  its  option  to 
pay  him  fZS  per  month  in  lieu  thereof,  where- 
npon  the  corporation  released  the  property 
and  repndiated  the  contract,  where  the  evi- 
dence sufficiently  shows  that  the  president  of 
the  corporation  was  held  out  by  the  corpora- 
tion as  possessing  the^  aathoritj  which  he 
assumed,  even  if  the ' contract  was  defec- 
tively eiecnted,  the  acceptance  of  the  bene- 
fits thereof  by  the  corporation,  though  not 
constituting  a  ratiflcation,  nevertheless  con- 
stitnted  an  estoppel  against  the  repudiation 
of  the  contract  by  the  corporation. — Weal  v. 
Wilt  C.  Pratber  t  Co.,  7  Cal.  App.  81,  93 
Pae.  892. 

ib]  The  president  had  aathority  as  an  agent 
the  corporation,  under  the  authority  given 
him  by  the  resolutioo  to  employ  the  plaintiffa 
as  brokera,  under  aection  2319  of  the  Civil 
Code,  "to  do  everything  neeeasary  or  proper 
or  usual  in  the  ordinary  course  of  business 
for  effecting  the  purpose  of  bis  ageocy"  and 
it  was  proper  for  the  court  to  ascertoin  by 
proof  what  was  usual  in  the  ordinary  course 
of  business  of  his  agency  to  sell  atoch. — 
Henderson  v.  Western  Gas  Engine  Co.,  8  Cal. 
App.  247,  96  Pae.  787. 

§  283.    Secretary. 

[a]  The  fact  that  the  secretary  of  a  cor- 
poration received  a  promissory  note  and  rep- 
resented his  corporation  in  the  transactions 
which  led  to  its  eiecution  did  not  constitnte 
him  the  agent,  ostensible  or  otherwiae,  of 
the  corporation  to  bind  it  by  signing  a  com- 
position agreement  concerning  the  note. — 
Bonner  Oil  Co,  v,  Pennsylvania  OU  Co.,  150 
Cal.  658,  89  Pae.  813. 

[bl  Though  the  mere  proof  that  the  person 
employing  the  plaintiff  for  the  appellant  cor- 
poration waa  the  secretary  thereof  does  not 
establish  anthority  to  make  the  employment. 


yet  It  may  be  shown  that  antborlty  was 
■towed  apon  the  secretary  to  do  so. — Dar 
son  T,  Orehard  Crude  Oil  Co.,  6  Cal.  App. 
92  Pae  IMS. 

§  284.    Manager  or  Maaaglng  Agent. 

[a]  A  contract  of  employment  by  a  eorx 
tion  may  be  made  by  one  who  is  its  man 
de  facto;  and  where  the  terms  of  the 
tract  of  employment  were  known  to 
majority  of  its  directors  individually, 
they  did  not  disaffirm  the  contract,  they 
deemed  in  law  to  have  ratified  it. — Brow 
Crown  Gold  MiUing  Co.,  ISO  CaL  376, 
Pae.  86. 

[b]  The  power  of  the  president  of  the 
poration,  as  its  general  manager,  to  n 
an  oral  contract  to  sell  a  saloon  busir 
was  not  restricted  by  a  by-law  directing 
president  and  secretary  to  execute  wri 
contracts  that  may  be  executed  or  Ik 
by  the  corporation,  except  when  others 
directed  by  the  board  of  diroetora— Preyl 
V.  Los  Angeles  Brewing  Co.,  4  Cal.  App. 
88  Pae.  378. 

[c]  Where  the  tmstee  was  a  cerporat 
which,  npon  demand  for  a  sale,  duly  ad 
tiaed  the  sale,  under  its  corporate  seal, 
tug  the  time  and  place  of  sale,  it  might  • 
elude  the  sale  by  one  of  its  agents  gener 
authorized  to  condnct  sales  for  it  as  : 
tloneer.  No  special  resolution  of  the  direc 
appointing  him  as  auctioneer  in  this  case 
required,  bot  in  the  absence  of  such  res 
tion,  the  manager  of  the  corporation  mi 
anthorize  him  to  act  as  auctioneer. — Sti 
well  T.  Barnum,  7  Cal.  App.  413,  94  1 
400. 


COMPENSATION— 8DPERINTENDENT.  9  202. 
BIQHTS    A3    CREDITORS    OP    CORPORATIO 

LOANS  AND  ADVANCES  FOR  BENEFIT 

CORPORATION.    |  296. 
DB    FACTO    DIBE0T0B3    AS    CREDITO 

g2eeu. 

' UOBTOAOBS  TO  SECURE  OB  PAT  CLAl 

laea. 

SALE  OF  PK0PERT7— IN  QENERAL.  |  801. 

§  292.    Condensation — Siverlittendent. 

[a]  The  corporation  by  ratifying  the 
pointment  of  the  superintendent  by  the  m 
ager  became  liable  to  him  for  some  ct 
pensation;  and  if  be  had  sued  for  the  r 
GOnable  value  of  bis  services,  he  might  hf 
been  entitled  to  recover  probably  the  1 
monthly  salary  fixed  by  the  board  for  i 
snperintendent;  but  where  the  board  h 
neither  anthorixed  nor  ratified  the  sale 
agreed  apon  between  the  superintendent  a 
manager,  the  snperintendent  cannot  leeo^ 
from  the  corporation  in  an  action  npon  *u 
agreement. — Colpe  v.  Jubilee  Min.  Co.,  2  C 
App.  393,  84  Pae.  324. 
§  296.  BlgbtB  as  Otedltois  of  Oorpoiatioo 
Iioans  and  AdTancea  for  Benefit  of  C 
poration, 

[a]  A  director  may  in  good  faith  loan  1 
money  to  the  corporation  for  the  legitinu. 
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purpose  of  the  corporstioo,  and  hold  it  ai 
a  valid  claim  against  the  corporation. — 
Selmittger  v.  Old  Rome  C.  M.  Co.,  144  Cal. 
M3,  78  Pbc  9. 

[b]  In  an  action  against  a  corporation  on 
a  claim  assigned  to  plaintiff  by  a  director. 
Mi,  that  the  evidence  is  suffleient  to  sup- 
port all  of  tbe  finding  made  in  favor  of 
the  plaintiff,  and  the  directors,  his  assignors, 
and  against  the  defendant  corporation  and 
the  intervener,  upon  the  claim  of  fraud  and 
conspiracy  of  the  directors;  and  that  there 
is  no  prejudicial  error  in  tbe  rulings  of  the 
court.— Shi vely  v.  Enreka  Tellurium  Gold 
Uin.  Co.,  5  Cal.  App.  236,  SB  Pae.  1073. 


szsey,. 


-  I>«  Facto  Dlrecton  u  Credl- 


[a]  Tbe  incurring  of  jnst  Indebtedness 
against  the  corporation  hj  de  facto  director!, 
cannot  be  impeached  hj  showing  an  irrogn- 
lirity  in  their  election. — Shively  v.  Eureka 
Tellurium  Gold  Min.  Co.,  5  Cal.  App.  236, 
S9  Pae,  1073. 


that  the   dit 


"f." 


corporation  may  i 


I  good  fsith  for  the  use  and  benefit  of 
ihe  corporation,  as  applied  to  de  jure  and 
de  facto  directors,  it  is  sufficient  to  declare 
Iliat  a  finding  that  the  directors  were  regu- 
larly elected  ia  supported  by  sufficient  evi- 
dence to  make  it  binding  upon  this  court. — 
Shively  v.  Eureka  Tellurium  Qold  Min.  Co., 
S  Cal.  App.  236,  89  Pae.  J073. 


§  298. 


-  Mortgages    to    Bocuie    or    Par 


[a]  A  director  may  deal  directly  with  the 
corporation,  loan  it  money  and  take  a  mort- 
gage or  other  security. — Schnittger  v.  Old 
Home  C.  M.  Co.,  144  Cal.  603,  TS  Pae.  9. 

§  SOL    Sale  of  Property— In  OenemL 


corporation  on  credit,  but  actual  authority 
to  make  auch  sales  for  a  limited  amount 
only,  who,  against  the  express  instruction  of 
his  board  of  directors,  makes  sates  on  credit 
in  excess  of  the  amount  limited  and  receives 
the  notes  of  the  purchaser  in  payment,  is 
liable  in  damages  to  the  corporation  for  the 
loas  sustained  by  it  on  the  notes  so  taken, 
and  the  corporation  does  not  ratify  the 
of  tbe  president  so  as  to  —':-—  »•■•" 
liability  by  presenting  the 
ing  from  the  bankrupt  estates  of  the  maker 
and  indorser  part  payment  of  the  amount 
due  thereon.  Under  such  circumstances  tbe 
salts  could  not  have  been  rescinded  by  the 
corporation,  and  in  failing  to  attempt  to 
rescind  it  did  not  ratify  the  president's  acts, 
and  it  was  not  only  the  right  but  the  doty 
of  the  corporation  to  realize  as  much  ns  It 
eonld  on  the  notes,  not   to   the   end  that   the 

£  resident  should  be  relieved  from  responsi- 
ility  for  the  difference,  but  to  the  end  that 
by  nsing  every  endeavor  to  realize  upon  the 
notts  the  agent's  liability  by  way  of  dam- 
ages could  be  aecurately  estimated  in  terms 


I   him   from 


§  312.    Nature  and  Extent  of  UabiUlT. 

[a]  While  as  a  general  rule  the  officers  and 
particularly  the  directors  of  a  corporation 
are  chargeable  with  knowledge  of  the  facts 
which  its  books  of  account  and  records  dis- 
close, it  is  never  applicable  where  tbe  mat- 
ter complained  of  is  one  between  the  cor- 
poration itself  and  any  of  its  officers  or 
agents.— Pacific  Vinegar  t  Pickle  Works  v. 
Smith,  152  Cal.  507,  93  Pae.  85. 

§  314.    Wrongful  Figment  of  Dividends. 

[a]  Knowledge  of  tba  mistake  in  the  in* 
ventory  and  balance  sheet  was  not  imputable 
to  the  directora  of  the  corporation;  but  they 
were  justified  in  relying  upon  subordinate 
employees  for  data  upon  which  to  base  their 
action  in  declaring  a  dividend,  in  tbe  ab- 
sence of  anything  to  show  gross  negligence 
in  BctiuE  upon  their  reports. — Nash  v.  Bose- 
Bteel,  T  Cal.  App.  504,  91  Pae.  850. 

S  318.  UlsaTproprlaUon. 
[a]  The  liability  of  tbe  directors  of  a  cor- 
poration for  misappropriation  of  money  by 
the  president  of  the  corporation  ia  limited 
strictly  to  money  proved  to  have  bean  mis- 
approprioted  by  him;  and  in  an  action  by 
the  corporation  to  enforce  such  liability; 
where  the  evidence  fails  to  show  that  the 
president  misappropriated  any  moneys  belong- 
ing to  the  oorparation,  a  nonsuit  was  prop- 
erfy  granted. — -Hercules  Oil  Co.  v.  Hocknell, 
5  Cal.  App.  702,  91  Pae.  311. 

5  319.  Failure  to  Make,  Post  or  Pnbllsli 
Monthly  Accounts  and  Beporta. 
[a]  The  repeal  of  the  act  of  April  23,  1880, 
pending  a  suit  for  the  penalty  imposed  by  it. 
and  before  the  judgment  became  final,  abated 
the  proceeding  eo  instanti. — Ball  v.  Tollman, 
135  Cal.  375,  87  Am.  St.  Bep.  110,  67  Pae. 


§  S23V't.    De  Facto  Power. 

[a}  There  can  be  no  auch  thing  in  law  as 
a  de  facto  power;  nor  can  a  corporation  ex- 
ercise simultaneously  tbe  dual  capacity  of  a 
corporation  de  jure  and  a  corporation  de 
facto.— Boca  etc.  B.  B.  Co.  v.  Dierra  etc.  B. 
B.  Co.,  2  Cal.  App.  540,  84  Pae.  298. 

§  332.  Who  nay  QuesMon  Corporate  Powers 
— Estoppel  of  Corporation. 
[a]  Defendant  cannot  object  that  it  was 
ultra  vires  for  defendant  to  provide  for  the 
ultimate  transfer  of  buried  Chinese  to  China, 
as  against  the  plaintiff  who  is  not  seeking 
to  enforce  an  executory  contract  against  the 
plea  of  ultra  vires,  but  is  suing  to  o'ltain 
compensation  for  services  rendered  under  ■ 
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eontract  with  defendant  which  hai  been 
fully  executed  and  whose  fruits  it  ia  now 
enjojin^.  Defendant  assumed  such  action  to 
be  within  its  corporate  powers,  and  engaged 
and  had  received  the  Berviees  of  the  attor- 
ney for  the  purpOBe  of  carrying  it  into  ef- 
fect; and  having  received  the  benefit  of  hia 
services,  was  estopped  to  claim  that  it  had 
no  power  to  employ  him. — Kelly  t.  Nine 
Tung  Ben.  Assn.,  2  CaL  App.  460,  84  Pae. 
321. 

B.  EEPRESENTATION  OP  COBPOBATION 
BY  0FPICEB8  AND  AOENTS. 

EXPREBS  AOTHORITT  AND  AUTHOEITY  IM- 
PLIED THEREFROM,  1  839. 

CONTRACT  OP  EMPLOYMENT.  I  843. 

rORCHASES  AND  SALES,  f  S4G. 

NEOOTIABLE  INSTRITMENT8.  1  34T. 

■WHO  MAY  QDESTION  AUTHOHITT  AND  ESTOP- 
PEL TO  QFESTIOK.  I  8G8. 

RATIPIOATION  OR  REPUDIATIOH  OP  UNAU- 
THORIZED ACT,    I  BS4. 

EVIDENCE  OP  AUTHOBITT,  (  B80. 

SEAL  AS  PRESUMPTIVE  EVIDENCE,  |  881. 

§  339.  EzptMB  Antboclty  and  AntboiltT 
Implied  TheorefTom. 
[a}  Knowledge  of  a  general  eoEtom  of  bnai- 
DcEs  in  the  sale  of  corporation  stock  was  im- 
putable to  the  board  of  directors  when  it 
Sassed  the  resolution  authorizins  the  preai- 
ent  in  general  terms  to  effect  the  sale,  and 
the  resolution  muat  be  construed  as  authoriz- 
ing tbe  sale  in  the  Dsnal  and  ordinary  man- 
ner. If  it  did  not  desire  the  usual  custom 
of  businesa  to  be  followed,  it  should  have 
specified  its  desire  in  the  resolution;  other- 
wise the  plaintifts  had  the  right  to  assume 
that  their  employment  as  brokers  by  the  presi- 
dent was  warranted. — Henderson  v.  Western 
Gas  Engine  Co.,  8  Cal.  App.  247,  96  Fac. 
787. 
§  343.    Contract  of  Employment. 

[a]  Where  tbe  secretary  of  a  corporation 
employs  a  physician  to  attend  one  of  its  ser- 
vants, the  separate  assent  of  a  majority  of 
the  board  of  directors  is  suf&cient  to  bind  the 
company.  The  contract  need  not  be  mad«  < 
ratified  at  a  re^lar  nteetii  '  ■'  ■ 
Scott  V.  Superior  Sunset 
140,  77  Pac  817. 

[b]  The  testimony  of  the  attorney  that  he 
was  originally  employed  by  the  secretary  of 
the  defendant  corporation,  and  that  defend- 
ant paid  for  services  rendered  by  him,  was 
admissible,  though  based  upon  the  statement 
of  the  secretary  that  he  was, such,  in  con- 
nection with  the  testimony  showing  his  posi- 
tion and  authority.  The  fact  that  he  was 
secretary  coulcl  be  shown  by  testimony  other 
than  tha  records  of  the  corporation,  which, 
after  having  received  the  beueflt  of  the  at- 
torney's services,  is  estopped  to  repudiate  its 
liability  therefor  on  the  ground  that  bis  em- 
ployment is  not  let  forth  in  its  records. — 
EeUy  V.  Ning  Ynng  Ben  Assn.,  Z  Cal.  App. 
460,  84  Pac.  82L 

§  345.    PnrCkasos  and  Bales: 

[a]  Where  a  corporation,  in  Its  ordinary 
bueiDesE,  was  engaged  in  buying  and  selling 


saloons,  and  it  appears,  withont  conflict,  that 
its  president,  as  general  manager,  bad  au- 
thority to  sell  a  saloon  business,  with  its 
good  will  and  license,  and  be  made  an  oral 
contract  of  sale  thereof,  under  which  the 
purchaser  took  possession,  tbe  corporation  is 
entitled  to  recover  the  purchase  price  agreed 
upon  in  anch  oral  contract. — Freyberg  v.  Loa 
Angeles  Brewing  Co.,  4  Cal,  App.  403,  8S  Pae. 
378. 

ibi  In  an  action  by  a  corporation  for  aale 
brick  from  two  yards  belonging  to  the 
corporation,  the  fact  that  the  lease  of  one 
of  its  yards  stood  in  the  name  of  its  presi- 
dent, as  an  Individual,  and  that,  although 
the  contract  was  made  by  him  in  the  name 
of  the  corporation  as  its  president,  he  made 
a  personal  bill  of  sale  of  the  brick  of  the 
corporation  situated  In  that  yard,  does  not 
render  the  evidence  insufficient  to  sustain 
the  finding  of  the  court  that  all  of  the  brick 
sold  and  delivered  in  both  yards  was  in 
pursuance  of  tbe  contract  with  the  corpora- 
tion, and  that  no  credit  was  given  to  Its 
president  individually. — Baden  Brick  Co.  v. 
Chubbuck,  7  Cal.  App.  725,  95  Pae.  905. 

§  347.    Negotiable  InotnimentB. 

[a]  Where  notes  for  a  piano  sold  by  an 
agent  of  a  piano  company  were  taken  in  the 
name  of  the  agent,  who  indorses  them  for 
value  to  a  banking  company,  and  without 
the  authority  or  knowledge  of  the  piano  com- 
pany indorsed  Its  name  upon  the  notes,  and 
reported  it  as  a  cash  sale,  and  received  his 
commission  on  that  basis,  the  piano  company, 
which  did  not  ratify  the  indorsement,  and 
was  not  estopped  to  dispute  the  agent's  au- 
thority, is  not  liable  upon  the  indorsement, 
resardlesB  of  the  negotiability  of  the  notes. 
Wichersham  Banking  Co.  v.  Nicholas,  Z  Cal- 
App.  18,  82  Pac.  1124. 

[b]  The  contract  by  which  the  directors, 
acting  in  their  own  interest,  renewed  the  note 
of  tbe  corporation  with  themselves  as  makers 
and    sureties    was    void.     The    law    does    not 

'  stop  to  inquire  as  to  tbe  fairness  or  unfair- 
ness of  the  transaction. — O'Neill  v.  Quaru- 
strom,  6  Cal.  App.  489,  92  Pae.  391. 

[e]  Where  a  corporation  Indorsed  the  note 
as  guarantor  by  an  executive  committee, 
which  it  had  authorised  to  act  in  its  name, 
in  pursuance  of  its  charter  and  by-laws, 
the  corporation  Is  bound  by  such  indorsement. 
Tilden  v.  Goldy  Machine  Co.,  9  Cal.  App.  9, 
98  Pac.  39. 

4  363.  Who  may  Qneatton  Authority  and  Es- 
toppel to  Question, 
[a]  Where  the  findings  were  for  the  piano 
company,  and  the  court  accepted  the  evi- 
dence for  that  defendant,  showing  that  the 
president  of  the  piano  company  alone  was 
authorized  to  sign  its  name,  and  that  the 
company  was  not  estopped  to  deny  tbe  au- 
thority of  the  agent,  and  did  not  ratify  his 
action,  and  there  was  no  evidence  of  his 
ostensible  agency,  the  findings  are  sufficiently 
supported,  notwithstanding  any  conflicting 
Inference  that  the  court  might  otherwise  have 
drawn  from  other  testimony  and  other  eir- 
cumetances  in  tbe  ease. — Wickersham  Bank- 
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[b]  The  corporation  ii  not  estopped  to  deny 
tie  Talidity  of  an  unauthorized  executory 
contract  of  its  president  to  aell  its  property, 
to  which  the  corporate  seal  is  not  attached, 
■nd  from  which  it  has  derived  no  benefit  and 
which  was  cot  authorized  by  any  course  of 
bnsiness  between  th«  parties  not  ratified  by 
the  board  of  directors. — Northwestern  Pack- 
ing Co.  T.  Whitney,  6  Cal.  App.  105,  89  Pae. 
9S1. 

[el  Wliera  the  notes  were  indorsed  by  th» 
defendant  sewing  machine  company  by  its 
*ice-preaident,  at  whose  request  plaintiff  In- 
doraed  the  notes,  which  were  discounted  for 
the  benefit  of  the  sewing  machine  company, 
whether  it  be  a  corporation  or  not,  it  is  es- 
topped to  deny  the  authority  of  its  vice- 
president  to  indorse  the  notes,  «nd  where 
the  maker  failed  to  pay  the  note,  the  plain- 
tiff, who  was  compelled  to  take  them  up, 
may  enforce  tbem  against  the  maker. — Jones 
T.  Evans,  6  Cal.  App.  88,  91  Pac.  532. 

§  364.    Ratification  or  Bepadiatlon  of  Utura- 
tborlMd  Act 

[a]  Where  the  board  of  directors,  with  full 
knowledge  that  a  superintendent  had  been 
appointed  by  the  manager,  and  was  acting 
as  mperintendent  of  the  mines  belonging  to 
the  mining  corporation,  acted  npon  his  re- 
ports as  such,  and  treated  him  as  the  super- 
intendent, they  thereby  ratiflod  his  appoint- 
ment.— Colpe  V.  Jubilee  Uln.  Co.,  2  Cal.  App. 
393,  S4  Pac.  324. 

[b]  Though  the  evidence  was  snfflcient  to 
show  that  the  manager  had  agreed  with  the 
superintendent  for  a  salary  of  $200  a  month 
and  450  a  month  for  his  expenses,  and  to 
entitle  him  to  recover  that  amount  from  the 
manager,  yet  where  it  appears  that  the  di- 
rectors were  ignorant  of  such  agreement, 
and  acted  upon  information  from  the  man- 
ager that  the  superintendent  was  to  receive 
the  manager's  salary  of  (100  during  the  man- 
ager's absence,  and  the  superintendent  claimed 
no  further  salary  nntil  he  had  quit  the  em- 
ployment, there  was  not  ratification  by  the 
directors  of  the  agreed  compensation. — Colpe 
V.  Jubilee  Min.  Co.,  2  Cal.  App.  393,  84  Pac. 
321. 

9  S60.    Evidsnes  of  AntlioTltF. 

[a]  Where  the  execution  of  the  contract 
was  Buffieiently  proven  against  the  defend- 
ants sought  to  be  charged,  no  proof  of  the 
authority  of  the  president  of  the  corporation 
to  sign  the  contract  for  it  Is  necessary,  where 
no  iesne  was  raised  as  to  his  authority,  which 
was  alleged  in  the  complaint;  and  an  alleged 
demand  by  plaintiff  corporation  for  a  ful- 
fillment of  the  contract  snowed  a  ratification 
of  the  president's  signature,  rendering  proof 
of  his  authority  unnecessary. — Me  bins  & 
Droeher  Co.  r.  Mills,  150  Cal.  229,  88  Pac. 
917. 

[b]  Where  a  corporation  is  sought  to  be 
charged  for  breach  of  an  agreement  executed 
by  its  president  which  has  not  been  per- 
formed, and  there  is  no  question  of  estoppel 
or  tati&eation,  the  by-laws  of  the  corporation 


are  admissible  in  evidence  to  sbow  that  the 
president  was  only  authorized  to  exeente  in- 
Strom  en  ta  in  writing  which  have  been  first 
approved  by  the  board  of  directors. — North- 
western Packing  Co.  v.  Whitney,  5  Cal.  App. 
105,  89  Pac.  981. 

S  S61.    Sul  u  PresimiptiTa  Evidence. 

[a]  The  assignment  by  a  corporation  of  tha 
contract   of   purchase   made   with   it   by   the 


ized  until  the  contrary  is  made  to  appear. 
The  burden  of  showing  want  of  authority 
was  upon  the  defendant,  and  the  mere  fact 
that  the  record  of  the  board  does  not  dis- 
close snch  authority  is  not  conclusive  proof 
of  the  want  of  It. — UeEee  v.  Cunningham, 
2  Cal.  App.  684,  84  Pac.  260. 

[b]  A  deed  by  the  other  corporation  trans- 
ferring the  land  to  the  defendant  corpora- 
tion, executed  by  its  president  and  secre- 
tary, and  having  the  corporate  seal  attached, 
is   prima   facie   evidence   that   the   deed   was 


C.    PEOPEBTT  AND  CONVEYANCES. 

§  368.  OODTayaDcea  by  Oorp4«atlon  —  Who 
may  Execute, 
[a]  A  corporation  can  only  act  in  rela- 
tion to  the  control  and  disposition  of  its 
property  through  its  board  of  directors,  or 
some  one  aothorized  by  the  board.  Its  presi- 
dent has  no  power,  merely  by  virtne  of  his 
offlee,  to  buy  or  sell  the  property  of  the 
corporation  or  to  make  an  executory  con- 
tract to  sell  its  property  binding  npon  it. — 
Northwestern  Packing  Co.  ».  Whitney,  G  Cal. 
App.  105,  SB  Pac.  B81. 

§  3681/1.    Oonreyance    by    Oorpcnntlon — Oon- 
Mtit  of  Stoekholdora. 

rs]  The  action  of  the  holders  of  two-thirds 


business,  and  franchises  of  a  eorporatio.  , 
binding  on  the  other  stoekholders. — Oiabam 
V.  Pasadena  Land  &  Water  Co.,  152  Cal.  S96, 
93  Pac.  498. 


[a]  The  general  rule  is  that  misnomer  of  a 
corporation  will  not  invalidate  a  grant  to  or 
by  it,  if  it  appears  from  the  instrument  it- 
self, or  is  shown  by  such  evidence  as  is 
admissible  npon  the  question,  that  it  was 
the  corporation  intended.  And  it  f>  held 
accordingly,  that  deeds  to  a  grantee  described 
as  "District  Agricultural  Association  Num- 
ber Six  of  California,"  and  "Agricnltural 
District  Number  Six  of  the  State  of  Cali- 
fornia," passed  title  to  the  Sixth  District 
Agricultural  Association,  and  that  any  and 


tnral  District  Number  Six,"  or  the  members 
or  so-called  stockholders  thereof,  were  had 
by  or  on  behalf  of  the  Sixth  District  Agricul- 
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COBPOBATIONS,  Vn,  C-O,  88  373-135%. 


P.    CIVIL  ACTIONS  BT  OB  A0AIN3T. 


S  S73.    ESMt  of  TTlbA  Vliu  8aIo  of  Prop- 

[a]  A  tiauBfer  of  propertj  aged  in  a  pablie 
■srvice,  from  one  earporation  to  another, 
although  madt  by  a  eoiporation  having  power 
to  convey,  is  invalid  unless  the  transferee 
hag  the  power  to  accept  the  property  and 
eoDtinue  the  nse  to  wbich  it  has  been  de- 
voted. If  sncb  powOT  la  wanting  in  the  trans- 
feree, the  transfer  is  not  binding  on  the  gran- 
tor or  lessor. — City  of  Sooth  Pasadena  v. 
Pasadena  Land  &  Water  Co.,  15S  CaL  BTS, 
93  Pae.  4S0. 


Sa^  A  oorporatioii  whose  original  certiflcate 
incorporation  was  properly  Sled  in  the 
eouDtv  in  which  its  principal  place  of  buai- 
neaa  is  sitnated  prior  to  tbe  enactment  of 
section  29S  of  the  Civil  Code  may  anbsa- 
qaently  maintain  an  action  to  qaiet  its  title 
to  land  acquired  by  it  befois  that  date,  with- 
ont  filing  in  such  county  a  certified  copy  of 
the  copy  of  ita  articles  of  incorporation  filed 
with  tne  aeeretary  of  atate.~-SaD  Dieeo  Gaa 
Co.  V.  Frame,  148  Cal.  B52,  82  Pat  1049. 


D.  CONTEACTS  AND  INDEBTEDNESS. 

§  S7S.  Oontiacta  of  Promotota  B«for«  Idp 
coT]>oratloa. 
[a]  By  tho  adaption  of  the  la  corporator's 
agreement  by  the  corporation,  that  agreement 
became  the  agreement  of  the  corpoiation; 
and  no  objection  can  be  urged  to  the  resolu- 
tioD  adopting  it  on  the  score  of  the  interest  of 
the  directors,  who,  tbough  trustees,  were  the 
sole  beneficiaries,  and  in  tbis  double  capac- 
ity were  fully  empowered  to  act. — Turner  v. 
Fidelity  Loan  Concern,  2  CaL  App.  122,  83 
Pac.  62,  70. 

§  377.  Form  aad  Beqnlsltm — Mode  of  Con- 
traottng  in  QeneraL 
[a]  A  contract  between  a  corporation,  party 
to  the  party- wall  agreement,  and  the  plain- 
tiffs to  construct  the  party-wall  was  admis- 
sible to  show  the  fact  of  its  conBtruction 
thereunder;  and  the  assignment  by  the  cor- 
poration to  the  plaintiffs,  executed  by  its 
president  and  secretary,  and  attested  by  its 
corporate  seal,  was  a  prima  facie  showing  of 
a  due  execution  thereof,  whieb  wai  suffi- 
cient, in  the  absence  of  other  evidence  over- 
coming it. — WatlciDS  V.  Qlas,  5  Cal.  App.  68, 
SB  Pac.  840. 

§  3S0.    Contracts  of  Emvloymmt. 
[■]  Contract  of  secretary  and   treasurer  of 

corporation,  employing  physician  to  attend 
one  of  its  servants,  is  binding  if  assented  to 
separately  by  a  majority  or  the  board  of 
itirectors.  It  is  not  necessary  that  the  con- 
tract be  msde  or  ratified  by  the  board  at  a 
regular  meeting. — Scott  v.  Superior  Sunset  Oil 
Co.,  144  Cai.  140,  77  Pae.  817. 

§  389.    Liability  Ml  Ultra  Vlies  Contracts. 

[a]  Where  it  appears  that  the  maker  of  the 
note  was  an  agent  of  -the  corporation  indorser 
engaged  in  the  sale  of  its  stock  in  promo- 
tion of  an  enterprise  in  which  the  corpora- 
tion was  engaged,  and  was  an  accommoda- 
tion maker,  and  tbat  all  of  tiie  money  re- 
ceived from  tba  payee  was  received  by  the 
corporation  and  applied  for  its  benefit,  it  i* 
practically  the  principal  debtor,  and  is  es- 
topped to  question  tbe  authority  under  which 
it  obtained  the  money. — Tilden  v,  Goldy  Ma- 
chine Co.,  9  CaL  App.  9,  98  Pac.  39. 


[a]  Where  the  plaintiffs  alleged  tbe  cor- 
porate existence  of  the  corporation  defendant, 
no  proof  of  its  corporate  character  is  re- 
quired.— Holmes  v.  Salamanca  Gold  Mjp.  Co., 
e  Gal.  App.  669,  91  Pac.  160. 

§  430^1.    FiesumpUona. 

[a]  A  recital  regularly  entered  in  th«  ndn- 
ntea  of  a  special  meeting  of  the  board  of  di- 
rectors, of  a  corporation  that  the  meeting 
was  called  by  order  of  the  president  raises 
a  presumption  that  due  notice  of  the  meet- 
ing was  given;  and  a  finding  in  accordance 
with  sucb  presumption  wilt  not  be  interfered 
with  on  appeal  where  the  evidence  to  tbe 
contrary  is  not  sufficient,  as  matter  of  law, 
to  overcome  it.— Bobinson  v.  Blood,  151  Cal. 
S04,  91  Pac.  258. 


S  431.    Evidence. 

[a]  In  an  action  on  notes  Endorsed  to  plain- 
tiff before  maturity  by  an  alleged  corpora- 
tion payee,  brought  against  the  maker,  ft 
is  not  necessary  for  tlie  plaintiff  to  prove 
the  corporate  existence  of  his  indorser. — 
Jones  v.  Evans,  6  Cal.  App.  88,  91  Pae.  532. 

[b]  Tho  admission  in  a  letter  from  the  de- 
fendant sent  to  the  plaintiff's  assignors  tbat 
the  defendant  is  a  corporation  is  sufficient  to 
support  a  finding  of  the  corporate  character 
of  the  defendant, — Marx  v.  Haley,  6  Cal. 
App.  479,  92  Pac.  519. 

[c]  In  an  action  against  a  corporation  for 
breach  of  contract,  evidence  was  admiasible 
to  prove  that  the  president  was  operating 
the  business  of  tlie  corporation,  to  show  his 
implied  powers,  and  that  he  was  managing 
agent  of  the  corporation.— West  v.  Will  C. 
Prather  t  Co.,  7  Cal.  App.  81,  93  Pac.  892. 

O.     CRIMINAL  BESPONSIBILITT. 
§  436yi.    Criminal  BasponslbllltT. 
.[a]  Section    1427    of    the    Penal    Code,    as 

amended  in  1905  (Stats.  1905,  p.  706),  fur- 
nishes a  rule  of  procedure  in  case  of  a  eor- 
poration  charged  with  a  misdemeanor  triable 
in  a  justice's  couiC  or  a  police  court.  (By 
supreme  court  on  petition  for  rehearing.) — 
People  V,  Palermo  Land  &  Water  Co.,  4  Cal. 
App.  717,  89  Pac.  723,  725. 
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CORPORATIONS,  Vni-XI,  Sf  440-lTT. 


VnL  nraOLVSNCT  ANB  BXOEIVEBfl. 
i  HO.    PrafamicM  to  Offlcan. 

[k]  The  offieera  of  >  eorpoistion  oeeapf  * 
trott  relation  as  to  its  piopeitj;  and  anf 
trmssetioQ  on  the  part  of  the  direotora  which 
ii  tainted  with  fraud  is  voidable.  A  direc- 
tor cannot  be  permitted  to  throw  off  his  trust 
rtlition  for  the  purpose  of  giving  him  self 
sn  adTantage  over  ordinarjr  creditors,  that 
he  may  take  the  propertj  whteh  he,  as  a 
direetor,  had  been  holding  in  trust  for  all 
the  ereditors,  and  apptr  it  on  his  own  debt 
to  their  detriment. — Nixon  t.  OoodwiD,  3 
CaL  App.  358,  85  Fae.  169. 

X    DISSOLUTION  AND  FOBFEIT0BE  OF 


FAILUBB  TO  TBANSAOT  BUSINEaa,  I  *B1. 
PBOOEEDINOS  TO  ENFOBOE  DISSOLUTIOM  OB 

FOBFEITUBE.   %  *ea. 
IFTKCT    OF    DISSOLUTION    ON    PENDING    AO- 

TIOK8,  g  4T8b. 
BEUEDT   OF  OBEDITOB  A!*IEB  DISSOLUTIO.t. 

t  *^*a■ 
JDDOIIENT    AQAJNST    DISSOLTBD    OOBPOBA- 

TIOK.  MT«b. 
DISTBIBDTIOH  OF  ASSETS.  I  477. 

5  4eL  FaOnn  to  Tisosact  Btuliwu. 
[a]  A  corporation  which  was  engaged  in 
defending  a  foreclosure  suit  upon  its  entire 
property  cannot  be  said  during  the  period 
raeh  suit  was  pending  to  have  ceased  the 
traaitction  of  its  regular  business,  within 
the  meaning  of  the  amendment  of  1901  to 
section  358  of  the  Civil  Code,  providing  that 
if  a  corporation  "shall  fail  for  a  psriod  of 
two  JCBTS  to  select  officers  and  transact,  in 
r^^olar  order,  the  business  of  said  corpora- 
tion, its  corporate  powers  shall  cease."— Bob- 
iuon  V.  Blood,  151  Cal.  504,  91  Pac.  258. 

S  M9.  Proceeding!  to  Enforce  DlsMlatlon 
or  Forf«ltiir«. 
[a]  Where  the  proceedings  for  the  volnn- 
tarj  dissolution  of  a  corporation  were  in  full 
accord  with  the  provisions  of  section  1227- 
1!33  of  thp  Code  of  Civil  Procedure  relating 
thereto,  an  alleged  false  statement  in  the 
application  that  all  claims  and  demands 
against  the  corporation  had  been  satisfied 
and  discharged  is  not  a  matter  going  to  the 
jurisdiction  of  the  court  to  decree  the  dis- 
solution; hnt  the  qaestion  as  to  the  truth 
of  this  allegation  was,  so  far  ai  the  dissolu- 
tion proceeding  was  concerned,  one  solely  for 
the  determination  of  the  court  to  which  the 
application  was  made,  and  which  found  it 
to  be  true. — Grossman  v.  Vivienda  Water  Co., 
ISO  Cal.  575,  89  Pae.  335. 

S  173a.  Effwt  of  Dlsulntlon  on  Ponding  Ac- 
tions. 
[a]  Tbere  being  no  statute  in  this  state  to 
tnc  contrary,  the  eSeet  of  the  dissolution  of 
a  corporation  is  to  terminate  its  eziatenco  as 
a  legal  entity,  and  render  it  incapable  of 
ning  or  being  sued  as  a  corporate  body  or 
is  its  corporate  name.  There  is  no  one  who 
can  appear  and  act  for  it;  and  all  actions 
against  it  are  abated,  and  any  jadgmant  at- 


tempted to  be  given  against  it  is  void,  as 
moeb  so  as  if  it  had  been  rendered  against 
a  dead  natural  person. — Crossman  v,  Vivienda 
Water  Co.,  160  Cal.  S75,  89  Pac.  335. 


[a]  The  remedy  of  a  creditor  after  the  dis- 
Bolntion  of  a  corporation  in  this  state  is 
against  the  directors  who  continue  such  at 
the  time  of  its  dissolution  and  the  stockhold- 
ers.— Grossman  v.  Vivionda  Water  Co.,  150 
Cal.  G75,  89  Pae.  83B. 

[b]  If  it  be  assumed  that  the  allegation 
eontained  in  a  petition  for  the  dissolution 
of  the  corporation  that  all  claims  had  been 
tatisfled,  was  false  in  fact,  and  was  a  fraud 
upon  the  court,  (he  decree  of  dissolution  can- 
not be  collaterally  attacked  on  that  ground 
in  an  action  by  a  creditor  to  enforce  its 
claim  in  a  suit  against  the  dissolved  corpora- 
tion, in  which  it  is  not  sought  directly  to  set 
aside  tbe  decree  on  the  ground  of  fraud. — 
Grossman  v.  Vivienda  Water  Co.,  150  Cal. 
575,  88  Pao.  335. 

§  474b.  Tndcmaat  Agxlnit  Dlnolvtd  Oar- 
poraUon. 
[a]  A  void  judgment  against  a  dissolved 
corporation  mav  be  collaterally  impeached, 
and  its  invalidity  shown  by  anyone  inter- 
ested either  as  creditor  or  stockholder  to 
fiarticipate  in  its  assets,  or  a  stockholder 
[able  for  its  debts.  In  the  absence  of  cir- 
cumstances operating  as  an  estoppel  upon 
them  to  assert  such  invalidity  they  should 
be  allowed  so  to  do  for  their  own  protection. 
Grossman  v.  Vivienda  Water  Co.,  150  Cal. 
575,  89  Pae.  33B. 

§  477.    Distribution  of  AsHta. 

[a]  The  provision  for  the  administration  of 
assets  of  a  dissolved  corporation  in  this  state 
is  related  by  section  400  of  the  Civil  Code, 
providing  that  "Unless  other  persons  are  ap- 
pointed Dy  the  court,  the  directors  or  man- 
agers of  the  affairs  of  a  corporation  at  the 
tune  of  its  dissolution  are  trustees  of  tbe 
creditors  and  stockholders  or  members  of  the 
corporation  diaaalved,  and  have  full  power 
to  settle  the  affairs  of  the  corporation."  This 
provision  is  applicable  in  all  cases  of  dis- 
solution, whether  voluntary  or  involuntary. — 
CroEsman  v.  Vivienda  Water  Co.,  ICO  CaL 
675,  89  Pae.  335. 

XL    FOBEiaN  CORPORATIONS. 

}  BUBINEeS  WITH- 

DE8I0NATI0N  OF  RESIDENT  AGENT,  }  4BS. 
LIABIIilTT  OF  BTOCKHOLDEB8,  I  486^. 
OAPACITT  TO  SUB  AMD  BE  SUED.  1  487. 
ACTIONS  BT  OB  AGAINST— JUBISDIOTIOM  IKD 
TENDE,  i  4SB. 

SERVICE  OP  PROCESS,  f  48B. 

LIMITATION  OF  ACTIONS  AND  BIOHT  TO 

PLEAD,  1  460. 

PLEADING,  1  401. 

KVIDENOS,  I  462, 
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M  A  looal  eorporation,  whoM  onlj  relation 
with  a  toi«ign  eorporation  U  that  of  a  pur- 
ehsBer  of  goad*  mannfactured  by  it  br  or- 
ders Bent  through  the  mail,  which  goods  af- 
ter being  purchased  became  the  property  of 
the  local  compaii^  and  were  sold  by  it  for  it* 
own  Bceonnt,  is  not  an  agent  of  the  foreign 
corporation,  within  the  meaning  of  section 
411  of  th«  Code  of  Civil  Procedure,  an- 
thorizing  service  of  summons  on  an  agent, 
notwithstanding  the  local  company  may  ^ave 
designated  itself  as  the  agent  of  the  for- 
eign company  on  the  letter-heada  used  by 
it  in  its  correspondence;  and  the  foreign 
company  cannot  be  eonsidered  as  'Moing' 
busineaa"  in  this  state,  either  from  the  fact 
that  it  had  knowledge  that  the  local  com- 
pany ao  designated  itself  on  its  letter-heads, 
or  from  the  fact  that  the  local  company  had 
the  exclneive  right  to  sell  In  a  limited  ter- 
ritory the  articles  mannfaetared  by  the  for- 

-- —  company.— Jameson  v.  Hi "-  " —  "- 

I.  App.  S82,  84  Fae.  289. 

5  466.    Deslgnatlan  of  Besldont  Agent. 

[a]  Where  it  appears  from  the  record  that 
■  judgment  againit  a  foreign  eorporation  was 
rendered  upon  ita  detanlt  after  striking  out 
its  answer,  solely  for  the  reason  that  it  had 
failed  to  file  certified  copies  of  its  articles 
of  Incorporation  as  required  by  Bections  408 
and  410  of  the  Civil  Code,  the  action  of  the 
eonrt  cannot  be  sustained  by  reason  of  the 
provisions  of  sections  40S  and  406  of  that 
Code,  which  purport  to  declare  that  a  foreign 
corporation  doing  buiinssa  in  this  state,  which 
neglects  to  flle  in  the  office  of  the  secre- 
tary of  state  a  deaignation  of  some  person 
residing  within  the  state  npon  whom  process 
may  be  served,  cannot  maintain  or  defend 
any  action  or  proceeding  in  the  state  courts 
until  it  has  filed  such  designation. — Ameri- 
can De  Forest  Wireless  Tel.  Co.  t.  Superior 
Court,  153  Cal.  833,  128  Am.  St.  Eep,  125, 
96  Pae.  15,  17  L.  E.  A.,  N.  8.,  1117. 

§  48eVi>    UablUt7  of  Stockholders. 

[a]  In  an  action  against  stockholders  of  ■ 
eorporation  organized  under  the  lana  ot  a 
foreign  state,  but  which  carried  on  its  busi- 
ness in  California,  to  enforce  their  alleged 
individual  liability,  under  the  laws  ot  Cali- 
fornia, for  the  debts  of  the  corporation  in- 
curred in  doing  buBiness  in  thie  state,  it  will 
be  presumed,  in  the  absence  of  allegations 
as  to  the  laws  of  such  foreign  state,  tiiat  its 
laws  are  the  same  as  the  laws  of  California, 
and  the  defendants,  if  they  rely  upon  an  ex- 
emption of  individnal  liability  under  the  laws 
of  the  foreign  state,  must  allege  such  law 
in  their  answer  as  an  affirmative  defense. — 
Peck  V.  Noee,  154  Cal.  351,  B7  Pae.  865. 

[b]  Wh.ere  the  defendants  in  their  answer 
allege  an  exemption  of  individual  liability 
under  the  constitution  of  the  foreign  state, 
■ueh  allegation  is  deemed  to  be  controverted 
by  the  plaintifT,  and  permits  him  to  offer 
proof,  without  pleading  the  same,  of  any 
affirmative  matter  in  avoidance  of  nch  de- 
fense.   Under    aneb    pleading*    it    was    per- 


missible for  the  plaintifF  to  show,  and  for 
the  court  to  find  in  support  of  a  judgment 
for  the  plaintifE,  that  the  corporation  was  or- 
ganized under  the  Eenersl  corporation  law 
of  the  foreign  state  for  the  purpose  and  with 
the  intention  of  doing  business  in  California. 
Peck  V.  Noee,  154  Cal.  351,  B7  Pae.  865. 

[c]  Where  the  articles  of  incorporation  of 
a  foreign  corporation  declare  that  it  was  the 
puTpOHB  of  the  corporation  to  do  bnaineea  in 
California,  the  stockholders  are  liable  indi- 
vidually to  the  creditors  of  the  corporation 
for  debts  incurred  by  the  corporation  in  do- 
ing business  in  California,  in  accordance  with 
the  laws  of  that  state  on  that  subject. — Peck 
T.  Noee,  154  CaL  361,  97  Pae.  885. 

§  487.  Oapad^  to  Baa  and  be  Sued. 
[a]^  A  statute  which  purports  to  curtail  the ' 
privilege  of  foreign  corporations  to  maintain 
or  defend  actions  in  this  state,  and  to  im- 
pose conditions  upon  compliance  with  which 
alone  they  may  be  permitted  to  do  so,  will 
not  be  construed  to  extend  beyond  the  plain 
meaning  of  its  terms  considered  in  connec- 
tion with  ita  object  and  purposes. — Ameri- 
can De  Porest  Wireless  Tel.  Co.  v.  Superior 
Court,  153  Cal.  533,  126  Am.  St.  Bep.  IBS, 
»6  Pae.  16,  IT  L.  B.  A.,  N.  S.,  1117. 

§  488.    Actions  lir  ot  Against— Jtnlsdletloa 
and  Venn*. 

[a]  The  residence  of  a  corporation  is  within 
the  state  in  which  it  is  created,  and  so  long 
as  it  confines  the  exercise  of  its  corporate 
power*  within  tbat  state,  it  is  beyond  tba 
reach  of  the  process  of  eoarts  of  other  states. 
In  order  that  those  courts  may  acquire  juris- 
diction to  render  a  personal  judgment  aEainet 
a  foreign  corporation,  otherwise  than  by  ita 
voluntary  appearance,  its  presence  in  those 
states  must  De  manifested  by  the  transac- 
tion of  ita  corporate  business  therein,  or  by 
such  acta  as  will  indicate  the  exercise  therein 
of  ita  corporate  powers,  at  the  time  the 
process  of  the  court  is  served  npon  it. — Jame- 
son V.  Simouds  Saw  Co.,  2  Cal.  App.  562,  81 
Pae.  289. 

[b]  Assuming  that  foreign  eorporatione  may 
be  aoed  in  any  county  that  plaintiff  may  des- 
ignate, such  right  can  exist  only  in  a  esae 
where  they  are  the  only  defendants. — Lnd- 
ington  Exploration  Co.  v.  La  FortuDS  etc 
Co.,  4  Cal.  App,  369,  88  Pae.  300. 

§  489.    Serrlca  of  Procaas. 

[a]  The  act  of  March  IT,  1S90,  subititntes 
upon  the  secretary  of  state  (or  aer- 


412  of  the  Code  of  Civil  Procedure,  where 
the  foreign  corporation  has  no  designated 
agent.— Otender  v.  Crystalline  Min.  Co.,  149 
Cal.  482,  86  Pae.  1DS2. 

[b]  The  act  of  March  17,  1899,  providing 
that  when  a  foreign  corporation  dolnf;  buai- 
uesB  in  this  state  fails  to  comply  with  the 
law  requiring  it  to  file  with  the  Secretary 
uf  State  a  writing  designating  some  person 
as  its  agent  n|>on  whom  process  can  be  served, 
summon*  in  civil  actions  may  be  served  upon 
the  Secretary  ot  State,  is  constitutional  and 
valid.    Such  foreign  corporation  ia  bound  to 
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know  Ui«  eziitiDg  law  as  to  iU  right  to  do 
bauueu,  and  that  U  it  refusei  to  appoint 
u  agent,  serviea  eonld  be  tnade  opon  the 
S««retar7  of  SUte.— Olender  v.  Crvetalline 
Uim  Co.,  UO  Cal.  482,  86  Pse.  1082. 

[c]  If  a  local  corporation  la  the  agent  of  a 
foreign  corporation,  a  lerriee  of  BnmmoQB  on 
the  president  of  the  local  eomany  is  not  a 
•erriee  on  the  foreign  company. — Jameeon  v, 
Simands  Saw  Co.,  2  CbL  Add.  CS2,  84  Pae. 
£S9. 

[d]  Under  eection  411  of  the  Code  of  Civil 
Procedare,  in  order  that  the  court  maj  get 
JQiiedietion  over  a  foreign  corporation,  it  i* 
requisite  that  such  corporation  eball  be  "do- 
ing bneineie"  within  the  state  at  the  time  the 
summons  is  Served,  and  that  the  serrice  iball 
be  mad«  upon  its  a^ent  who  is  maoagiiig  that 
business,  or  upon  its  cashier  or  secretary, — 
Jameson  v.  Simonds  Saw  Co.,  2  Cal.  App.  582, 
84  Pm.  289. 


[a]  A  foreign  corporatios  Is  deemed  a  resi- 
dent only  of  the  state  in  which  it  is  created, 
and  therefore  a  nonresident  of  this  state 
within  the  saving  clause  of  tbe  statute  of 
limitatione  as  to  nonresidents,  unless  the  con- 
trar;  ia  made  to  appear.  It  may  do  businese 
in  ttiis  state  by  comity,  but  cannot  avail  it- 
lelf  of  the  bar  of  the  etatnte,  ezeept  by 
slrict  proof  of  compliance  with  the  conditions 
of  the  statute  permitting  it  to  do  so  at  the 
trial  of  a  case  in  which  it  is  pleaded;  other- 
wise limitation  does  not  run.-~0'Brien  v.  Big 
Casino  Qold  Uin.  Co.,  B  Cal.  App.  2S3,  99 
Pas.  209. 

[b]  When  the  pleadings  in  an  action  by  a 
mining  snperintendeut  against  a  foreign  cor- 
poration for  his  services  admit  that  it  ia  such, 
and  the  statute  of  limitaUona  is  pleaded  by 
it.  in  the  absence  ot  proof  that  it  has  filed 
with  the  secretary  of  itate,  tbe  designation 
of  a  resident  on  whom  process  may  be  served, 
the  eoort  was  not  only  justified,  but  required, 
to  find  against  the  foreign  corporation  on 
Eueh  plea.-~0'Brien  v.  Big  Casino  Gold  Min. 
Co.,  »  Cat.  App.  283,  S9  Pao.  209. 

§  4S1.    Pleading. 

[a]  The  averments  of  the  eomplalnt  against 
the  foreign  corporation,  that  at  all  times 
therein  mentioned  the  defendant  was  a  for- 
eign corporation,  doing  business  in  the  eounty 
of  its  venue,  and  state  of  California,  were 
sufficient  to  bring  the  case  within  the  pro- 
visions of  said  act  of  March  17,  1899,  with- 
out further  showing  of  tbe  continuance  of 
Both  basiness. — Olender  v.  Crystalline  Min. 
Co.,  149  CaL  482,  86  Pae.  1082. 

[b]  In  an  action  against  a  foreign  corpo- 
ration, of  what  state  it  is  a  corporation  is 
matter  peculiarly  within  the  knowledge  of 
the  defendant  and  need  not  be  averred  in  the 
esmplaint;  and  an  issoe  tendered  and  joined 
as  to  the  name  of  the  state  nnder  whose 
laws  it  is  alleged  to  be  organized  is  imma- 
terial, and  tbe  failure  to  find  thereon  can- 
not prejudice  the  defendsot.— Wsldeck  ft  Co. 


.  Co.,  S  CaL  App.  107,  8S 


S  492. 

[a]  On  a  motion  to  qnasb  tbs  servlee  of 
summons  on  a  foreign  eorporation^  the  burden 
of  showing  that  it  was  doing  business  in  tbis 
state,  at  the  time  of  the  service,  rests  upon 
the  plaintiff  when  that  f  '     ■'■-"-- 

defendant. — Jameson  v. 
Cal.  App.  582,  84  Pae.  2 


dTU  01  orlmtna] 
thdr  expanMi  t&erein,  parable  1>r  sdrvrM  pKitIss 
ar  oM  of  the  ssbjesi  matter  at  the  lltl«stlan;  itat- 
ntorr  provlslans  relstlna  to  eetts;  natnis,  fronnds, 
and  extent  of  tbs  right  thereto  In  itniral;  who  are 
entitled  to  eeste  and  who  are  llatile  tbertfoi,  tm  be- 
tween parties,  and  dlsontign  ot  eenits  to  award 
costs;  leenrltT  tM  paytaent  of  eoits;  prooeedlnci, 
dlibnneBunt*.  ete..  for  which  coiti  u«  s1]qv*i1,  mad 
Items,  rate,  and  SBoant  of  oofti;  taiatlen  of  costs, 
and  tevlaw  tasreot;  sod  parment  and  remedies  tor 
colleeUoa  of  oosts. 

L  NATDBE,    OBOUNDS    AND    EXTENT 

OF  BIGHT  IN  QENEBAL,  tl  1-20. 
XL  PEB80NS  AND  FBOPEBTT  LIABLE, 
SS  27-30. 
IIL  8ECUBITT  FOB  COSTS,  (S  31-35. 

IV,  ITEMS      ALLOWABLE      AS      COSTS, 

{3  36-4S. 

V.  TAXATION,  f  J  49-68i4. 

TL  COSTS  ON  APPEAL,  »  69-73. 


S  4.    Discretion  of  Oonit— In  Eaolty  BnltB. 

[a]  In  a  suit  in  equity,  the  court  has  the 
discretion  to  make  its  award  of  costs  to  the 
prevailing  party  as  an  incident  to  its  judg- 
ment pronounced  in  open  court;  and  it  is  not 
necessary  that  an  award  of  costs  should  be 
incorporated  in  the  findings  or  conclusions  of 
law.— Hatton  v.  Gregg,  4  CaL  App.  642,  88 
Pae.  504. 

g  12.    Btghta   of   Prevailing  Party— Partial 
Sncceas. 

[a]  Where  there  was  also  a  eross-coniplaint, 
upon  whieh  issue  was  joined  and  partial  re- 
lief awarded  to  the  defendant,  and  the  costs 
were  apportioned  between  the  parties,  and  ao 
error  appears  upon  tbe  record,  it  will  not  be 
presumed  that  the  rights  of  plaintiff  were 
injuriously  affected  by  the  apportionment  of 

■  the  costs  between  the  parties.— Hoyt  v.  Hart, 
149  Cal.  722,  87  Pac.  569. 

[b]  Tbe  general  rale  that  in  suits  In  equity 
the  costs  may  be  apportiojied  according  to  the 
discretion  of  the  court  has  been  modified 
in  this  state  by  statutory  provisions  regu- 
lating tbe  allowance  of  costs.  An  action 
involving  the  protection  of  an  easement  over 
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defeadant'i  laud,  in  which  issue  ii  joined 
Dpou  the  eaaement,  is  ao  actioa  involving 
tho  title  or  possesBion  of  real  Mtate,  within 
the  fifth  eabdivision  of  section  1022  at  the 
Code  of  Civil  Procedure,  which  declare*  that 
costs  are  to  be  allowed  of  course  upon  a 
judgment  in  plaintiff's  favor,  though  plain- 
tiff recovers  only  a  portion  of  the  title  or 
possESsiou  iovolved.  The  form  of  the  action, 
and  the  fact  that  equitable  relief  is  sought, 
are  immaterial. — Hoyt  v.  Hart,  119  Gal.  722, 
S7  Pac.  ESQ. 

n.  PESSONB  Am)  PB0FBBT7  ZJABLB. 
§  27.    Panona  LIaUo. 

[a]  Coats  cannot  properly  be  awarded 
against  a  defeudant  who  is  neither  a  neces- 
sary nor  proper  party.— Cam  po  do  nico  V. 
GroBsini,  66  Cal.  35S,  5  Pac   609. 

m.   SEcniiiTT  FOB  coaTa 

5  30.    Time  to  FUe  AddlUonal  SocnrltT. 

fa]  Although  an  order  continuing  the  trial 
proceedings  to  revoke  the  probate  of  a 
will  on  plaintiffs'  motion,  in  the  absence  of 
an  intermediate  stay  of  proceedings,  would 
dispense  with  further  notice  of  the  continued 
time  designated,  yet  where,  upon  defendants' 
motion,  made  about  two  weeks  before  such 
time,  an  additional  bond  for  costs  was  re- 
quired of  the  nonresident  plaintiffs,  and  pro- 
ceedings were  stayed  until  it  should  be  Sled, 
an  order  requiring  it  to  be  filed  within  ten 
days  was  nugatory,  under  the  provisions  of 
sections  1036  and  1037  of  the  Code  of  Civil 
Procedure,  which  granted  thirty  days  from 
the  making  of  the  order  in  which  to  ^ve  the 
bond;  and  all  proceedings,  including  the 
trial,  were  stayed  tot  that  period,  thus  vacat- 
ing the  time  fixed  for  tnal,  and  requiring 
further  notice  of  trial  after  the  bond  should 
be  filed.— Estate  of  Dean,  149  Cal.  487,  87 
Pac.  13. 

IT.    ITEUS  ALLOWABLE  AS  OOSia 

PEB0ENTA8E  IN  SAN  FBANCieOO,  |  S6H. 
JDRT  FEES— BOARD  OF  JURT,  I  SIM. 
CLERK'S  FEES,   f  SB. 
REPORTER'S      FEES— TRAVELING     EXPENSES. 

DEPOSITIONS,  I  *S. 
WITNESS  PEES,  1  46. 

REPOSED  FEES,  llflH. 

WITNESS  HOT  SUBPOENAED,  t  *''%■ 

-  EXPERTS,  g  18. 

$  MVf    Percentage  in  Ban  Frandaco. 

[a]  The  act  of  February  9,  1S66  (Stati. 
1865-66),  regulating  the  recovery  of  a  per- 
centage in  litigated  cases  in  the  city  and 
county  of  San  Francisco  to  be  included  In  the 
judgment  against  the  adverse  party,  was  not 
repealed  by  the  fee  law  of  IS95,  and  the 
percentage  allowed  by  that  act  is  still  re- 
coverable.— Doyle  T.  Eschen,  S  CaL  App.  63, 
89  Pac  S36. 

[b]  In  a  litigated  case  in  Sao  Francisco, 
the  plaintiff  recovering  is  entitled  to  the  per- 
eentage    allowed   by   the    statute    applicable 


thereto  which  is  still  in  force. — AIlsopp  v. 
Joshua  Hendy  Machine  Worka,  S  Cal.  App. 
SES,  90  Pac.  39. 

§  3714.  Jtnr  Fees— Boacd  of  Joiy. 
[a]  There  is  no  authority  given  in  aaeUon 
£74  of  the  Coda  of  Civil  Procedure  for  an 
allowance  as  costs  of  the  board  of  a  jnry 
during  their  deliberation  upon  their  verdict. 
Irrgang  v.  Ott,  S  CaL  App.  440,  99  Pae.  S28. 

§  38.    Cleik'i  Fees. 

^a]  Clerk's  fees,  paid  by  the  defendant  npon 
his  appearance,  after  the  action  had  been 
Vlisniissed  by  the  plaintiff,  are  properly  dis- 
allowed as  costs. — Caffej  v,  Mann  3  CaL 
App.  124,  84  Pae.  424. 

§  MVt.  BepoTt«i'a  Fees  —  IiaTellng  Bz- 
penses. 
[a]  Traveling  expenses  of  a  reporter  ob- 
tained from  another  county,  there  being  no 
regular  court  reporter  in  the  county  by  venue 
or  otherwise,  are  not  properly  taxed  as  costs. 
Irrgang  v.  Ott,  9  Cal.  App.  440,  99  Pae.  52S. 

§  46.    Dqnaltlona. 

[aj  A  plaintiff  has  the  right  to  have  the 
depositions  of  the  defendants  taken,  and  it 
entitled  to  recover  the  costs  thereof  if  it  wae 
necessary  to  take  them.  The  trial  court, 
however,  haa  power  to  disallow  such  coats  if 
it  appears  to  it  that  such  taking  could  not 
under  the  circumstances  be  necessary  to  the 

Protection  of  his  rights. — Lomita  Land  & 
7&ter  Co.  v.  Bobinson,  154  Cal.  36,  97  Pae. 
10,  18  L.  B.  A.,  N.  a,  1106. 

§  46.  Witness  Feet. 
[a]  The  words  "legally  required  to  attend," 
used  in  the  act  of  1891  in  regard  to  witness 
fees,  are  not  to  be  construed  as  importioK 
more  than  that  the  witnesses  attending  mnsfc 
have  been  legally  requested  to  attend,  so  as 
to  make  the  fees  paid  for  their  attendance  a 
legal  disbursement. — Linforth  v.  Sao  Fran- 
cisco aaa  etc.  Co.,  9  Cal.  App.  434,  99  Pae. 
716. 

g  deVi.    Befnsed  Fees. 

[a]  The  fees  of  witnesses  who  refused  to  re- 
ceive the  same  cannot  be  allowed  as  costs; 
nor  can  any  charge  be  made  in  the  cost  biir 
for  Sling  the  same. — Linforth  v.  San  Frnn- 
Cisco  Gas  etc.  Co.,  9  Cal,  App.  434,  99  Pae. 
7J6. 

§  47Vi.    Witness  not  Subpoenaed. 

!a]  Proper  charges  may  ba  made  in  tha  coat 
II  for  the  attendance  of  witnesses  who  at- 


though  not  served  with  a  snb poena.  Wheik 
a  witness  has  been  called  and  sworn  upon  at- 
tendance by  request,  he  has  placed  himself 
under  and  subject  to  the  order  of  the  eoart 
as  much  hs  if  subpoenaed. — Linforth  v.  San 
Francisco  Gas  etc.  Co.,  9  Cal.  App.  434,  99 
Pae.  716. 
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(Itend,  Its  offlee  Is  snbaerved  when  the  wit* 
neu  attends  by  request,  and  the  paitj  re- 
qaesting  the  atteodaDce  of  s  witnesB  is  at 
legally  rcBponsible  to  pay  hia  statutory  fee* 
for  ftttendaiiee  as  if  he  had  beeo  Bubpoenaed. 
Linforth  v.  8a  a  Frniii:iaci<  Gas  ete.  Co.,  9 
CaL  App.  434,  9S  Pae.  71S. 

§  48.     ZzpertB. 

[ft]  Where  an  expert  wltnen  wu  not  called 
ij  the  court  nor  by  agreement  of  the  parties, 
but  was  in  attendaneo  merely  aa  a  wttneBi 
for  the  preTailing  party,  he  can  only  be  al- 
lowed the  usual  fees  for  attendanee  and  not 
for  hia  services  as  an  expert. — Linforth  v, 
San  Francisco  Gat  etc.  Co.,  S  Cal.  App.  434, 
»  Fac   716. 

V.     TAXATION. 

COST    BILI.    OB    UEUORAKDUH— riLIHO    AND 

BEBVIOE,  1  SS. 
PBOOr  OP  ITEMS,  i  55. 

KEHEDIES    FOR    ERRONEOHB    TAXATION— BE- 
TAS ATI  OK  ON  MOTION.  I  SO. 
BETIEW   OP   ORDER  GBANTIMQ  OB  REFOSIMS 

BETAZATIOtf,  |  SO. 
—  HEARINO  AND  DETEBMIHATION,   i  Se. 
BT  STRIKIMO  ODT,  |  OB*. 


[a]  The  right  to  a  written  notice  of  the  ae- 
tnal  time  of  the  filing  of  a  cost  bill,  like  any 
other  civil  right,  may  be  waived.  Conceding 
that  a  premature  notice  of  such  time,  given 
two  days  prior  to  the  actual  filing,  whan  the 
memorandum  of  costs  was  served,  was  in- 
nzfficient;  yet  where  the  opposite  party  had  ac- 
tual knowledge  of  the  time  of  filing  thereof, 
and  appealed  from  the  judgment,  which  was 
solely  for  costs,  and  which  was  affirmed 
upon  appeal,  and,  after  the  lapse  of  four 
yean,  claimed  the  right  to  retaz  the  costs  for 
WADt  of  written  notice  of  the  actual  time 
of  filing  the  memorandum,  his  right  thereto 
was  waived  by  his  knowledge,  conduct  and 
act*.— Bell  T.  Thompson,  8  Cal.  App.  433,  97 
Pae.  1S8. 

[b]  Where  a  eost  bill  It  left  in  the  elerk't 
office  about  one  hour  after  the  time  specifled 
by  law  for  the  closing  of  the  office,  there 
being  no  person  present  authorized  to  receive 
aod  file  it,  the  paper  is  not  filed;  and  if 
the  date  of  the  alleged  filing  is  the  last  day 
allowed  by  the  statute  for  filing  the  bill,  a 
motion  to  strike  it  ont  should  be  granted. — • 
Estate  of  McGovern,  1  Cof.  Pro.  Dec.  150. 

[e]  A  coet  bill  is  not  filed,  if  not  delivered 
to  tfie  elerk  nor  received  by  him. — Estate  of 
HeGovern,  1  Cof.  Pro.  Dee.  IGO. 

S  BS.   Proof  <a  Items. 

[a]  The  affidavit  of  eonnsel  for  the  defend- 
int  to  the  eost  bill,  together  with  documen- 
tary evidenee  of  the  aerviee  on  the  plaintiff's 
attorney  of  the  notice  of  motion  to  dismiss 
the  action,  ie  sufficient,  in  the  absence  of 
evidence  to  the  contrary,  to  prove  the  incur- 
ring by  the  defendant  of  the  expense  for 
eonnsel  fees. — CaSey  v.  Mann,  3  Cal.  App. 
1£4,  S4  Pae.  424. 

CaL  Di(*sl— 41S 


[a]  Where,  pending  a  motion  to  retax  costs 
improperly  included  in  the  cost  bill,  an  exe- 
eiition  was  wrongfully  issued  and  the  im- 
proper costa  eoilected  thereunder,  the  pay- 
ment of  such  costs  was  not  a  voluntary  pay- 
ment, though  there  was  no  seizure  of  property 
of  the  defendant  malting  the  payment;  and 
the  entry  of  the  costs  in  the  judgment,  and 
execution  thereof  bein^  without  authority, 
the  court  erred  in  refusing  to  recall  the  exe- 
cution and  in  refusing  to  tax  the  costs. — 
Kaiser  T.3arron,  153  Cal.  474,  9S  Pae.  879. 

[b]  It  is  not  essential  that  a  motion  to  re- 
tax  costs  should  be  accompanied  by  any  affi- 
davit.— Lomita  Land  &  Water  Co.  v.  Bobin- 
son,  154  Cal.  38,  97  Pac  10,  18  L.  E.  A,,  K. 
8.,  IIOS. 


[a]  When  a  cost  bill  filed  at  the  time  of 
the  verdict  was  retaxed  before  jud,^ment,  and 
the  amount  allowed  was  included  in  the  judg- 
ment, the  order  re  taxing  the  costs  may  be  re- 
viewed, upon  appeal  from  the  jndgment,  upon 
a  bill  of  exceptions. — Irrgang  v,  Ott,  9  CaL 
App.  440,  99  Pae.  528. 

§  66.    Hearing  and  Determination. 

[a]  On  an  appeal  from  an  order  taxing 
plaintiff's  costs  and  striking  from  the  memo- 
randum thereof  items  for  the  coats  of  taking 
the  depositions  of  the  defendants  before  the 
trial,  the  motion  for  which  was  based  on  the 
ground  that  the  taking  of  the  depositions 
was  unnecessary,  and  which  was  made  on  all 
the  records  and  papers  on  file  in  the  action, 
it  must  be  presumed,  in  the  absence  of  any 
record  on  appeal  except  the  judgment-roll, 
and  in  support  of  the  order,  that  the  evidence 
before  the  trial  court  on  the  hearing  of  the 
motion,  consisting  of  all  the  flies,  records,  and 
papers  in  the  case,  warranted  the  conclusion 
that  the  taking  of  the  depositions  was  un- 
necessary.— Lomita  Land  &  Water  Co.  v,  Bob- 
inaon,   154  Cal.  3S,  97  Fae.   10,  18  L.  £.  A., 

N.  8.,  iioa. 

§  esa.  Br  StrlkiDg  Ont. 

[a]  Where  in  view  of  all  the  findings  and 
evidence,  neither  party  should  be  awarded 
costs,  a  judgment  in  favor  of  the  defendant 
for  costs  should  be  modified  by  striking  out 
the  same.— Clint  v.  Eureka  Crude  Oil  Co.,  3 
CaL  App.  463,  86  Pac  817. 


"71.    COSTS  ON  ATPEAIb 

§  691/3.    TJndertaklBK  for  Ooits. 

The  aet  (Btats.  1907,  p.  753)  does  not  re- 
quire the  appellant  to  file  an  undertaking  on 
appeal  for  costs.  The  matter  of  dispensing 
with  sncb  undertaking  was  solely  for  the  de- 
termination of  the  legislature. — Estate  of 
HcPhee,  1S4  CaL  385,  97  Pac.  878. 
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tei. 

[ft]  Where  the  jndgment  wki  reverHd  for 
«rror  in  the  allowaneo  of  eommlMioiik  and 
the  ezecntor  had  mads  anneceuaiy  eoata  in 
th«  tranacript  opon  appeal,  the  leipondent 
will  not  be  charged  with  the  fnll  eoate 
thereof,  bat  in  the  preient  ease  waa  only 
charged  with  one-third  of  sneh  eost. — ^Eatat» 
of  Pease,  140  Cal.  167,  8G  Pae.  149. 

S  H.  Dunages  for  FrlToloni  or  Delay  Ap- 
peal—Amomtt. 

[s]  FriToIoo*  appeal  affirmed  with  twenty 
per  cent  damages. — Perking  ft  Street  t,  Pat- 
rick, 45  Cal.  303. 

[b]  Belajr  appeal  affirnied  with  ten  per  cent 
damage!. — Mix  t,  Boothe,  Si  CaL  5S9. 

S  05.    Taxation  of  Owta. 

[a]  Section  1034  of  the  Code  of  Ciril  Pro- 
cedure, in  regard  to  the  oolleetion  of  cost* 
awarded  vpon  appeal,  if  taken  atiietlj  alone, 
would  be  onconatitntionsJ,  aa  allowing  prop- 
ertj  to  be  taken  wlthont  notiee  or  as  Op- 
portnnitj  to  be  heard;  that  Hction  mnat  be 
couatnted  with  eectian  1033  of  the  Code  of 
Civil  Procedure  e«  analogone,  ao  aa  to  require 
service  of  the  memoTBndum  of  costs  upon 
the  opposite  party  and  an  opportunitj  for 
retazation  before  execution  can  be  properly 
IssDcd  thereupon,  and  if  not  so  served,  the 
memorandum  of  costs  was  properly  stricken, 
out,  and  execution  thereupon  was  properly 
vacated  and  annulled. — Bell  v.  Superior  Court, 
150  Cal.  31,  87  Pac.  1031. 

OOlTirrERFEITINa. 


bills  as  paated  together  wers  Is  effect  • 
simulation  of  »  enrrsnt  bank  note,  and  were 
evidently  prepared  with  the  pnrpoae  of  con- 
cealing their  real  eharaeter,  and  aa  passed 
were  not  "genuine,"  but  were  "falae"  bills  of 
a  nonexistent  bank,  and  were  intended  to  da- 
fraud  and  deceive  the  complaining  witness, 
and  had  that  effect,  ia  snfBcient  to  warrant 


whether  the  bUls  may  have  been  originally 
gennine  when  they  left  the  baniE,  nor  whether 
they  were  originally  incomplete  and  Illegally 
issned. — People  v.  Harben,  S  CaL  App.  SS, 
01  Pac.  808. 

[b]  Evidence  of  similar  crimes  to  show 
knowledge  of  the  character  of  the  bill  alleged 
to  have  been  fraudulently  uttered  most  be 
confined  to  prior  passage  of  other  frandaleut 
bills;  but  on  the  question  of  fraudulent  in- 
tention, and  to  show  a  systematic  sehcm*  to 
defraud,  similar  offenses  subsequent  to  the 
utterance    of   the   bill   in   question   may    be 

S roved. — People  v,  Harben,  S  CaL  App.  29, 
'  Pac  308. 

COUNTIES. 

TncInO*  Uie  prloaiy  tenltoilsl  dlvUona  ef  statea 
or  MnltotlaB  lor  poUtlcal  poipoua,  wliatlwr  deals- 
nsted  SI  eonntlu  or  ss  parliliM;  thsli  atstns  sa 
bodlas  poUtla  sad  corporate;  tbetr  oresUon,  orguiia- 
tton,  betuidulM,  slterstlau,  and  dliconUiuianca ;  local 
boards  ud  oneaia,  snd  tlMlr  rlcbts,  powers,  dntles, 
praeaadlnfi,   and  llatllltlas:   oonntr   property,   con- 


snob   coDSMrttUs;    naCus   and   extent   o(  erlmlnal 
rssponslblUtr  tbaretor;  and  proNontlon  sod  pnolsb- 
nsot  o(  *ad>  acta  aa  pablic  aflauaa. 
§  1.    Nature  and  ElemeatB  of  Offense 

[a]  The  amendment  of  section  470  of  the 
Penal  Code  in  1895  did  not  affect  section  476 
thereof,  under  which  the  defendant  was 
prosecuted. — People  v.  Harben  5  CaL  App. 
20,  01  Pae.  308. 

3  i.    Indictment. or  Information. 

[a]  An  information  which  charges  the  de- 
fendant with  passing  a  fictitious  bill  of  a 
bank  not  in  existence  with  intent  to  cheat 
and  defraud  the  complaining  witness,  and 
with  knowledge  of  the  false  and  fictitious 
character  of  the  bill  and  of  the  nonexiatence 
of  the  bank  named  in  the  bill  at  the  time 
he  passed  tbe  bill,  sufficiently  sets  forth  every 
essential    element    of    the   offense   for   which 

funisliment  is  provided  in  section  478  of  the 
enal  Code.— People  v.  Harben,  6  Cal.  App. 
29,  01  Pac.  308. 

§  6.    Evidence. 

[a]  Evidence  showiog  that  the  bill  as  pas'ed 
by  defendant  waa  double,  and  that  the  two 


and  actlona  bj  or  s<i 

I,  CREATION,     ALTERATION,     EXIST- 
ENCE      AND     POUTICAL     FUNC- 
TIONS, BS  1-13. 
n.  GOVERNMENT  AND  0FFICEB8,iS  14- 
102. 

B.  County  Board,  S!  10-53. 

C.  Officers  and  Agents,  H  54-108. 

m.  PEOPEETT,  CONTRACTS  AND  TORTS, 
a  103-125. 

B.  Contracts  and  Ezpendltares,  1|  108- 
121. 

IV.  FISCAL  MANAGEMENT;  PUBLIC 
DEBT,  SECURITIES  AND  TAXA- 
TION, St   126-153. 


VI.  ACTIONS,  SS  168-188. 


n  and  malntenanee.    Saa  Brldfai^ 


CONSTITUTIONAL  AND  BTATUTOBT  PROVI- 
SIONS, I  a. 

BODNDAKIES— B£rnEEM  FBESNO  AND  SnTOa, 
{8.. 
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—  BBTWEXIf     TWKITT     AMD     MEHDOOIKO, 
IBb. 

— -  E8TABLI8H11ENT.   |  0. 

CONBTRDOnOtT  OF  BTATDTE  EflTABLIBH- 

TNO,  I  10. 

ILTIRATIOK,   CONSOLIDATION  AND  DIVIBIOir 
TO  FORM  NEW  OOONTIES,  |  11. 


[m]  The  conntr  Kovenunent  &et  of  1880  ii 
unconstitutionA]  and  void. — Leonard  v.  Jbd- 
Ur;,   56  Cal.  1. 

[b]  The  connty  govenimeiit  act  of  IS93  ii 
toDstitutioiiHl.— MeCaoler  t,  Culbert,  144  Cat. 
£76,  77  Pae.  923, 

[e]  SeetioDfl  48  and  43  of  CooDty  Oovem- 
ment  Act  of  1897,  eorreapondtiig  to  Bectiona 
43  and  44  of  the  Conntj  QoTerniaeDt  Act  of 
1893,  aa  constmed  by  the  Bopreme  court  in 
Arbioa  ▼.  San  BeTnardino,  110  Cal.  583,  were 
preaomablj  enacted  bf  the  legialatnie  with 
that  eonstruetion  in  mind. — Marron  t.  County 
of  San  Diego,  8  CaL  App.  241,  96  Pae.  814. 

§  Sl    Bonndarlea — Bvtweon      Fnsnit      and 

[a|  Tba  legialative  diatricts,  in  which  the 
territory  ia  situated  which  waa  taken  from 
Fresno  eoantv  and  added  to  Kingi  county 
by  the  act  of  March  14,  1907,  are  not  changed 
bj  the  change  in  the  eoanty  lines,  bat  will 
remain  as  fixed  by  the  general  apportionment 
act  of  19DI  until  they  are  again  fixed  b;^  the 
saeceeding  act  of  1911.  The  prohibition 
against  uniting  parte  of  difCerent  coanties 
in  forming  any  legislative  district  contained 
in  section  6  of  article  IV  of  the  eonstitation 
limits  the  power  of  the  legielatare  in  fram- 
ing the  general  law  for  the  decennial  appor- 
tionment, but  does  not  affect  its  power,  in- 
elnded  in  the  general  grant  of  legislative 
power  contained  in  section  1  of  article  IV,  to 
alter  county  boundaries  from  time  to  time  aa 
it  may  deem  best. — Wheeler  v.  Herbert,  152 
Cal.  224,  92  Pae.  353. 

[b]  The  act  of  Uareh  14,  1907,  providing 
for  a  change  in  the  booni^ry  line  between 
the  couDtieB  of  Freano  and  Kings,  so  that 


Statee  survey,  and  formerly  included 
Fresno  county,  should  be  attached  to  and  be 
a  part  of  Einga  county,  in  the  event  that  at 
an  election  to  be  held  for  that  purpose  in 
the  territory  to  be  transferred  to  Kings 
county,  at  which  all  electors  of  the  state  who 
should  have  then  resided  in  that  territory 
for  ninety  daya  should  have  the  privilege  of 
voting,  sixty  per  cent  of  the  votes  cast 
should  be  in  favor  of  the  proposed  change, 
and  further  providing  that  the  election  was 
to  be  held  under  the  direction  of  five  special 
cammissioners  to  be  appointed  by  the  gov- 
ernor, ia  constitutional. — Wheeler  v.  Herbert, 
'.52  CaL  224,  92  Pae.  353. 
[c]  Under  the  act  of  March  14,  1907,  fixing 
the  bounds^  lines  between  the  counties  of 
Rings  and  Fresno,  the  functions  of  the  com- 
miasi  oners  appointed  to  give  notice  of  an 
election  held  thereunder,  and  to  eanvaaa  the 


vote  thereof,  an  purely  miniaterial  and  they 
have  no  jndtsial  power  under  the  act,  and  can- 
not go  behind  the  retumB  for  any  purpose. — 
Cerini  v.  De  Long,  7  CaL  App,  808,  94  Pae.  582. 

$  Sb.    Betwaen  Trtnltj  and  Hendocino. 

[a]  Under  the  aeU  of  1851  and  1853,  mak- 
ing the  fortieth  parallel  of  north  latitude  the 
dividing  line  between  the  counties  of  Trinity, 
Humboldt,  and  Mendocino,  and  the  aet  of 
March  30,  1372,  providing  for  a  eommlssion 
of  aurrey  to  be  chosen  by  the  boards  of 
auperviaora  of  such  counties,  which  was 
authorized  to  appoint  a  surveyor,  who  was 
directed  to  "aconrately  ran,  thoroughly  mark,  . 
and  place  monuments  on  the  line  between" 
the  respeetiTa  eountiea,  and  further  provid' 
ing  that  the  "lines  run  out,  marked  and  de- 
fined aa  required  by  thia  act  are  hereby 
declared  to  be  the  true  boundary  linea  of 
the  counties  named  herein,"  the  line  ao  es- 
tabliahed  and  marked  on  the  ground  by  such 
surveyor  became  and  has  since  remained  the 
boundary  line   between   the  counties   of 


board  of  supervisorB  of  Mendocino  connty, 
under  the  direction  of  the  surveyor  general 
of  the  state  and  under  the  supposed  author- 
ity of  section  3969  of  the  Political  Code, 
established  the  fact  that  auch  line  did  not 
follow  the  fortieth  parallel  of  north  latitude, 
but  was  run  about  two  miles  south  thereof. 
County  of  Trinity  v.  Count"  of  Mendocino, 
191  Cal.  S79,  90  Pae.  685. 


[a]  The  common  boundary  line  between 
Mendocino  and  Trinity  counties,  ever  since 
the  survey  made  under  the  act  of  March  30, 
1872,  having  been  adequately  marked  by 
monuments,  lines,  and  surveys  lawfully  made, 
there  waa  no  necessity  or  authority  for  a 
resurvey  by  the  surveyor  general,  under  sec- 
tion 3969  of  the  Political  Code,  unless  the 
monumenta  of  that  aurvey  had  been  displaced 
or  deatroyed  so  that  the  line  was  no  longer 
adequately  marked.  In  that  event  the  sur- 
veyor general  could  be  called  upon  to  resur- 
vey and  mark  the  line  under  the  provision 
of  the  Political  Code,  but  in  so  doing  it  would 
be  the  line  fixed  by  the  survey  under  the 
act  of  March  30,  1872,  which  he  must  sur- 
vey and  mark,  and  not  the  actual  poaition 
of  the  fortieth  parallel  of  north  latitude,  and 
it  is  entirely  immaterial  whether  there  waa 
or  was  not  a  dispute  concerning  the  location 
of  the  line  when  the  act  of  March  30,  1B72, 
was  passed  and  the  survey  mads  thereunder. 
County  of  Trinity  v.  County  of  Mendocino, 
151  Cal.  279,  90  Pae.  665. 

%  10.    Oonstrnctlmi   of   Statat*   fiatab- 

Itshlng. 
[a]  The  provision  in  the  act  that  the  sur- 
veyor, when  employed,  should  "accurately 
run"  the  line  of  the  fortieth  parallel  was 
directory  only,  and  did  not  have  the  effect 
to  render  the  survey  void  if  he  ran  it  inac- 
curately, without  fraudulent  intent. — County 
of  Trinity  v.  County  of  Mendocino,  151  CaL 
279,  90  Pae  685. 
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f  U.    AltcnUon,  CoiiMltdfttlaii  uid  IHtUos 
to  Form  New  OonntlM. 

[k]  The  locfttioD  of  the  eonntj  lines  U  b 
political  qaeition  to  b«  lettled  by  the  legis- 
lative power  of  the  ttate,  and  Bubjeet  to 
chaoge  from  time  to  time  as  the  legiBlative 
power  inaj'  direct.  If  the  line  as  Oxed  in 
secordancB  with  its  direction!  is  iDaeenrately 
located  by  the  perton  whoni  it  has  directed 
to  make  the  Burvej'  and  place  the  marks,  the 
correction  of  the  error  lies  with  the  legisla- 
ture and  not  with  the  courts,  unless  it  has 
provided  that  the  courts  shall  determine  the 
true  location,  which  it  has  not  done. — County 
of  Trinity  t.  County  of  Meadoeino,  ISl  Gal. 
STS,  Qft  Pac.  6SS. 

[b]  It  was  competent  for  the  legislature  to 
declare  in  advance  of  the  work  that  the  line 
which  might  be  surveyed  and  marked  by  the 
surveyor  should  be  the  true  boundary  line. — 
County  of  Trinity  v.  County  of  Mendocino, 
151  Cal.  ET9,  90  Pac.  085. 

[e]  The  legislature  mast  in  the  first  instance 
determiae  whether  or  not  a  general  law  eau 
be  made  applicable  in  a  particular  case,  and 
the  courts  will  not  interfere  with  its  judg- 
ment on  the  subject  unless  it  clearly  and 
beyond  reasonable  doubt  appears  that  it  ad- 
judged contrary  to  the  fact,  and  the  judgment 
of  the  legislature  that  a  special  law  is  neces- 
sary to  change  the  boundary  line  between  two 
counties  is  conclusive  on  the  courts. — Wheeler 
V.  Herbert,  152  Cal.  224,  92  Pac.  353. 

[d]  The  provision  in  the  act  requiring  the 
commiasioner  to  order  and  hold  the  contem- 
plated election  within  sixty  days  after  their 
first  meeting  is  directory  only,  and  as  they 
were  prevented  from  so  doing  by  injunction 
in  this  case,  it  will  be  lawful  for  them  to 
proceed  to  perform  that  duty  within  sixty 
days  after  the  going  down  of  the  remittitur 
herein.— ^Wheeler  v.  Herbert,  152  Cat.  224, 
92  Fae.  353. 

n.     aOTESNMENT  AMD  OFFIOEBS. 
B.     COUNTY   BOAED, 
OOMFGS'SATION,   |  2S. 

0KD£R3,    RESOLtTTIONS    ASD    OnDIITAN'CES — 
RE4DI8ITES  AND  TALIDITT,  i  41. 

-  TITLE  OF  ORDINANCE,  |  44U. 

ENACTING  CLAOflE,  !  44a. 

UNIPOEMITY    OP    ORDINANCES    AND   EX- 
ERCISE OF  POLICE  POWER,  g  4S, 

PUBLICATION,  I  47, 

PLEADING.  I  51. 

•—  PROOF  OF  ADOPTION,  |  G3. 

§  26.    Compensation. 

[a]  Although  a  later  aet,  adopted  Uarch  2H, 
1901,  provides  for  repayment  to  road  commis- 
sioners of  itemized  expenses  actually  incurred, 
aud  applies  to  all  terms  arising  after  its 
passagci  yet  the  inequality  and  individual 
hardship  which  results  to  certain  members 
of  the  board  to  which  such  relief  is  denied 
cannot  be  permitted  to  overthrow  or  modify 
the  rule  that  the  compensation  of  a  public 
officer  is  not  to  be  increased  during  the  term 
for  which  he  is  elected. — County  of  Placer  v. 
Freemsu,  149  CaL  738,  87  Pac.  628. 

[b]  Subdivision  8  of  section  228  of  the 
County  Government  Aet,  making  "contingent 


expenses  necessarily  Incurred  for  the  use  and 
benefit  of  the  county"  a  county  charge,  must 
be  construed  as  applying  only  to  anch  travel- 
ing and  other  expenses  of  certain  ofBcers  as 
are  elsewhere  expressly  provided  for,  and 
does  not  apply  to  the  ease  of  traveling  and 
other  expense  of  a  supervisor  as  ex  officio 
road  eommisBioner,  for  which  no  such  provi- 
sion is  made,  and  any  allowance  for  which 
is  repugnant  and  hostile  to  section  215  of 
that  act  fixing  hli  compensation.— <^)Dnty  of 
Placer  v.  Freeman,  149  Cal.  738,  87  Pac.  62S. 

[c]  An  action  will  lie  onder  eections  8  and 
53  of  the  County  Government  Act  of  1807  in 
favor  of  a  county  to  recover  back  money 
illegally  paid  to  a  supervisor,  as  ex  ofScio  road 
commissioner,  for  traveling  and  personal  ex- 
penses as  such  road  eommiasioner,  in  viola- 
tion of  section  21S  of  the  County  Qovemment 
Act,  which  provided  that  the  salariea  and 
fees  therein  provided  for  should  be  in  fnll 
compensation  for  all  services  rendered  the 
county  as  snch  officer  and  ex  officio  officer, 
there  being  then  no  other  provision  of  law 
authorising  reimbursement  to  the  road  com- 
miasioner of  the  money  so  expended.— Connty 
of  Placer  v.  Freeman,  149  Cal.  738,  87  Pac 
628. 

[d]  Under  section  93S  of  the  Political  Code, 
as  amended  in  1891,  one  who  has  received  a 
certificate  of  election  as  county  supervisor, 
qualified  as  snch,  entered  upon  the  discharge 
of  the  duties  of  such  office,  and  continued  to 
perform  them  during  the  pendency  of  a  con- 
test respecting  the  title  to  snch  office  and 
nntil  he  was  ousted  from  the  office  as  the 
result  of  the  judgment  in  such  contest,  is  en- 
titled to  receive  the  salary  attached  to  the 
office  to  and  until  the  judgment  in.  the  contest 
proceedings  becomes  final.  The  successful 
contestant  has  no  right  to  the  salary  which 
accrued  during  that  period. — Tout  v.  Blair, 
3  Cat.  App.  ISO,  S4  Pac.  871. 

g  44.  Orders,  BeiolntloiiB  and  Ordlnancea — 
Beqnisitea  and  VaUdtty. 
[a]  It  is  not  necessary  to  the  validity  of  an 
ordinance  of  the  board  of  supervisors  that 
it  should  state  the  source  from  which  it  de- 
rived  its  authority  to   enact  it,  and  bo   long 


I  the   I 


r  of 


1  incc 


recitnl  of  the  source  of  the  power  does 
not  affect  the  validity  of  the  ordinaace. — 
Ex  parte  Young.  154  Cal.  317,  97  Pac  822, 
22  L.  B.  A.,  N.  S.,  330. 

S  441/1.    Title  of  OtdlnuiM. 

[a]  There  Is  no  statute  which  requires  or- 
dinances of  the  board  of  supervisots  to  bo 
entitled. — Ei  parte  Young,  154  CjI.  317,  P7 
Pac.  822,  22  L.  E.  A.,  N.  8.,  330. 

[b]  Where  a  county  ordinance  adopted  by 
the  board  of  supervisors  of  a  county,  prohibit- 
ing the  sale  of  intoxicating  liquor  tbereio, 
has  the  proper  enacting  clause  required  by 
lew.  Its  provisions  are  valid  and  binding,  not- 
withstanding a  recital  following  its  number, 
in  the  title,  that  it  was  an  ordinance  of  the 
county  "under  and  in  accordance  with  the 
provisions"  of  an  unconstitutional  section  of 
the   County   Qovemment    Act,  providing   for 
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the  inception  of  ordinaiicea  hj  vote  of  the 
people.  Sneh  reejt&l  m&j  be  treated  (j  auT- 
pluaage,  there  being  do  reqaiTemeiit  that  ordi- 
oaoces  shall  have  a  title,  and  the  recital  doe* 
not  make  the  ordinance  that  of  the  people, 
and  not  that  of  the  board. — Ex  paita  7ung, 
T  Cal.  App.  140,  »4  Pac.  594. 


[a]  An  ordinance  which  wai  in  the  power 
of  the  board  of  Bupcrrisora  to  pass  and  which 
was  dnij'  and  regul&rlj  paasea  and  adapted 
as  an  ordinance  of  the  board  and  dulj  pnb- 
Ushed  ae  reqnired  by  law  of  ordinances  psBsed 
and  adopted  by  the  board,  is  not  affected  by 
the  fact  that  in  the  enactinn  clavae  of  the 
ordinancG,  which  waa  otherwiEe  in  the  form 
prescribed  by  section  26  of  the  Uonncy  Uot- 
ernment  Act  for  ordinances  passed  and 
adopted  by  the  board  itself,  there  was  a  re- 
cital that  it  was  an  ordinance  under  and  in 
secordauee  with  the  provisions  of  section  13 
of  the  County  Government  Act. — Ex  parte 
Tonng,  154  Cal.  317,  67  Pac  822,  22  L.  B.  A., 
a.  a,  330. 


S  51.    Fleadlng. 

[a]  A  eomplaint  filed  with  a  Justice  ot  the 
peace,  charging  the  defendant  with  an  ofCense 
in  violation  of  a  coanty  ordinance,  need  not 
plead  the  ordinance  by  reference  to  its  title 
and  date  Of  passage.  That  court  wiU  take 
Indicia!  notice  of  such  local  law. — Ex  part* 
loening,  3  Cal.  App.  T6,  84  Pac  445.  . 
§  62.    Proof  of  Adoption. 

[a]  The  record  of  the  proceedings  of  the 
board  of  laperrisors,  which  shows  that  an 
ordinance  was  duly  passed  and  adopted  by 
the  affirmative  vote  of  every  member  of  the 
board,  cannot  be  contradicted  in  a  collateral 
proceeding  by  extrinsic  evidence  showing  the 
recitals  of  the  record  to  bo  untrue. — Ex  parte 
Tonng,  154  Cal.  317,  97  Pac.  822,  22  L.  B.  A., 
N.  8.,  B30. 

C.    OPFICEBS  AND  AGENTa. 
§  68.    Compensation. 

[a]  tfnder  the  limitations  of  the  constitution, 
the  legislature  has  power  to  provide  for  but 
one  sdary  as  an  incident  to  a  county  office. 
Tout  V.  Blair,  3  Cal.  App.  130,  34  Pac.  671. 


[a]  A  board  of  supervisors  has  authority  in 
the  exercise  of  its  police  power  to  prohibit 
the  carrying  of  concealed  deadly  weapons 
about  the  person  in  public  places.  Such  an 
ordinance  is  not  nnreasonable,  oppressive  or 
discriminating,  because  it  anthorizes  the 
sheriff  to  grant  permits  to  carry  such  weapona 
to  officers  and  other  persons  as  he  may  deem 
fit. — Ex  parte  Luening,  3  Cal.  App.  76,  64 
Pac  445. 

S  47.    PnbUcatioiL 

[a]  The  CO u trolling  reason  for  the  statntory 
requirement  as  to  the  publication  of  the 
names  of  parties  voting  for  and  against  the 
ordinance  is  to  show  the  public  and  those 
interested  that  the  ordinance  was  in  reality 
passed  by  the  requisite  vote. — County  of 
Uono  V.  Depanli,  9  Cal.  App.  70S,  100  Pac. 
717: 

[b]  Althongh  the  publication  ot  a  county 
ordinance  is  necessary  to  its  validity,  and 
must  be  deemed  mandatory,  and  it  must  show 
on  its  face  that  it  waa  regularly  passed,  yet, 
when  the  names  of  the  voters  therefor,  as 
pnblishod,  show  that  four  out  of  five  super- 
visors voted  for  the  ordinance,  and  the  pub- 
lication shows  that  there  was  no  negative 
vote,  it  shows  that  the  ordlnan  ;e  was  passed, 
and  the  mere  accidental  omission  to  show 
the  name  of  the  chairman,  who  voted  for  it, 
aa  appears  of  record,  does  not  show  a  substan- 
tial failure  to  comply  with  the  statute,  nor 
render  the  ordinance  invalid.-  -County  of 
Mono  V.  Depanli,  9  Cal.  App.  705,  lUO  Pac 
717. 

[c]  In  such  case  the  mere  nncertainty 
whether  the  chairman  voted  for  the  ordinance, 
«T  failed  to  vote  at  all,  could  not  possibly 
prejkidli^e  anyone.  The  mistake  is  presumably 
that  of  the  printer;  and  no  one's  rights  could 
he  prejudiced  thereby. — County  of  Mono  ». 
Depauli,  9  Cal.  App.  705,  100  Pac.  717. 


B.  CONTRACTS  AND  EXPENDITUBEa 
§  110.  Contracts — ^Neceasltr  tot  Proposals  oi 
Bids. 

[a]  Subdivision  21  of  section  25  of  the 
County  Government  Act  of  1897,  requiring 
annual  competitive  bids  for  "stationery,  cloth- 
ing, bedding,  groceries,  provisions,  drugs, 
medicines  and  all  other  supplies,"  relates  only 
to  ordinary  "Bupplies"  required  to  be  kept 
and  replenished  annnally,  and  does  not  in- 
clude the  purchase  of  furniture  for  use  in  the 
county  offices  in  the  courthouse  of  the  county, 
which  is  expressly  provided  for  in  subdivision 
8  of  section  25,  and  section  4  of  that  act,  and 
requires  no  competitive  bid  therefor. — County 
of  Riverside  v,  Yawman  £  Erbe  Mfg.  Co.,  3 
Cal.  App.  891,  88  Pac.  900. 

IV.     FISCAIi      MANAGEMENT,      PX7BLI0 

DEBT,  SECUBITIEa  ANB  TAXATION. 
§  129.    Oeneral    Adminlstratlan,    Appropria- 
tion and  Vse  of  Fonda. 

[a]  There  is  no  statutory  provision  which 
anthorizes  the  supervisors  to  transfer  money 
from  the  general  fund  to  the  fund  of  any 
road  district. — Brown  v.  Klemmer,  150  Cal. 
454,  89  Pac.  325. 

[b]  During  the  fiscal  year  commencing  July 
1,  1902,  the  board  of  snperviaors  of  Tehama 
county  incurred  indebtedness  and  allowed 
claims  against  the  indigent  fund  in  excess 
of  the  revenues  provided  for  that  fund  for 
that  fiscal  year,  and  shortly  before  the  ex- 
piration of  the  fiscal  year  some  of  the  mem- 
bers of  the  board,  acting  in  their  individual 
capacity,  borrowed  from  a  bank  the  amount 
of  the  estimated  deficit,  gave  their  individual 
note  therefor  and  caused  the  money  so  ob- 
tained to  be  placed  to  the  credit  of  the  in- 
digent fund  by  the  county  treasurer.  The 
board  caused  an  entry  to  be  made  in  their 
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record!-  daring  that  fiack]  jear  reciting  in 
effect  th&t  the  mocej  wai  obtnined  u  the 
proseeda  of  tha  Bale  by  the  county  of  county 
property.  After  the  eomigeseeroent  of  the 
next  fiieal  year  the  board  caused  an  entry 
to  be  made  in  ita  records  of  a  repurchase  of 
■ueh  property  for  the  amonnt  for  which  it 
purported  to  have  been  sold  and  ordered  a 
warrant  to  be  drawn  on  the  indigent  fund 
for  such  amount.  This  warrant  was  delivered 
to  the  bank  and  the  proceeds  thereof  were 
to  be  applied  to  the  satisfaction  of  the  note 
given  by  the  individual  supervisors.  The 
Bale  of  connty  property  and  repurchase 
thereof  recited  in  the  records  of  the  board 
were  entirely  flctitions  and  colorable.  Held, 
that  the  effect  of  the  transactions  had  and 
orders  made  by  the  board  of  supervisors 
wonld  be,  if  carried  into  effect,  to  pay  in- 
debtedness ineorred  in  the  fi^^t^al  year  1902-03 
out  of  the  revenues  provided  for  the  year 
1903-04,  and  would  be  in  violation  of  sec- 
tion 18  of  article  XI  of  the  constitution,  and 
that  in  an  action  to  enjoin  the  payment  of 
inch  warrant  the  fictitious  cliaracter  of  the 
sale  and  repurchase,  as  entered  in  the  records 
of  the  board,  might  be  shown. — County  of 
Tehama  v.  Sisson,  15S  Cal.  167,  98  Fac.  64. 

[c]  Section  IS  of  article  XI  of  the  state 
eonatitntion,  providing  that  "No  county  .  .  . 
shall  incur  any  iDdebtedueBS  or  liability  in 
any  manner  or  for  any  purpose  exceeding  in 
any  year  the  income  and  revenne  provided 
for  such  year,  without  the  assent  of  two- 
thirds  of  the  qualified  electors  thereof,  vot- 
ing at  an  election  to  be  held  for  that 
purpose,"  means  that  each  year's  income  and 
revenue  must  pay  each  year's  indcbtEdness 
or  liability  and  that  no  indebtedness  or  lia- 
bility incurred  in  any  one  year  shall  be  paid 
out  of  the  income  or  revenue  of  any  future 
year.  This  prohibition  is  a  limitation  upon 
the  powers  of  the  officers  of  a  county  and 
prevents  them  from  creating  a  liability 
against  the  county  contrary  to  its  terms;  and 
the  county  by  receiving  property  or  services 
beyond  its  ability  to  pay  out  of  the  revenues 
of  the  current  year  is  not  estopped  from  de- 
fending against  a  claim  that  they  be  paid 
out  of  the  revenues  of  a  succeeding  year. — 
County  of  Tehama  v.  Sisson,  152  CaL  167, 
92  Pac.  64. 

[d]  In  an  action  to  enjoin  the  payment  of 
such  warrant  a  finding  that  at  the  end  of 
the  fiscal  year  1902  there  was  a  surplus  in  the 
general  fund  of  the  county  eufGcieat  to  pay 
all  claims  chargeable  against  the  indigent 
fund  is  not  equivalent  to  a  findiLg  that  such 
surplus  was  sufficient  to  pay  all  claims  charge- 
able againit  the  general  fund,  nor  that  such 
aurplus  existed  at  the  time  the  warrant  in 
qnestioD  was  drawn.— County  of  Tehama  v, 
Sisson,  152   Cal.   167,  92  Pac.  64. 

[f]  Under  section  36  of  the  County  Govern- 
ment Act  of  1903  (Stats.  1903,  p.  402),  when- 
ever, for  any  and  nil  purposes,  in  any  fiscal 
year,  seventy  per  cent  of  a  particular  county 
fund  has  been  expended  prior  to  the  first 
of  January  of  that  fiscal  year,  or  liabilities 
to  (be  amount  nf  seventy  per  cent  have  been 
incurred   payable  therefrom,  no   more  of  the 


fund's  money  may  be  expended  prior  to  Janu- 
ary first,  exeept  only  for  the  emergency  pur- 
poses ennmerated  in  that  section.— <teanty  of 
Ulenn  v.  Klenmwr,  1S3  CaL  211,  M  Pac  894. 
[g}  Under  section  S71S  of  the  Polildcal 
Oode,  the  board  of  snper visors  of  a  county 
are  authorized  to  expend  money  in  the  gen- 
eral fund  of  the  county,  collected  from  all 
parta  of  the  connty  inclnding  muuicipaiitiea, 
for  repairing  bridges,  nnder  the  cirenmstances 
and  in  the  manner  provided  by  that  section; 
and  may  issue  the  bonds  of  the  county  for 
the  purpose  of  making  auch  repaira,  in  par- 
auance  of  the  authorisation  contained  in  sec- 
tion 40SS  of  that  code,  to  the  effect  tiiat  a 
bonded  indebtedneaa  may  be  incurred  "for 
any  purpose  for  which  the  board  of  anper- 


!b]  Where  the  proceedings  for  the  iasnanee 
county  booda  for  repairing  bridges  were 
ordered  and  instituted  by  the  unanimous  vote 
of  the  board  of  supervisors,  such  action  will 
be  taken  as  a  determination  by  the  whole 
board  of  the  facts  authorizing  resort  to  the 
general  fund  for  such  pnrpose^  in  compliance 
with  the  requiremeats  of  section  2712  of  the 
Political  Code. — Johnson  v.  Williams,  153  Cal. 
S6S,  9S  Pac.  655. 


eral  fund,  consisting  almost  entirely  of  taxes 
collected  from  all  parta  of  the  county,  for 
work  on  its  public  roads  and  highways  lying 
ontaide  of  the  limits  of  municipalities  within 
the  county.  Instsncea  of  the  exercise  of  such 
power  may  be  found  in  sections  2613,  2647 
and  2716,  of  the  Political  Code. — Johnson  v. 
Williams,  153  Cal.  368,  95  Pac.  655. 

[jl  There  is  no  double  taxation  caused  by 
such  an  cxpeaditure  to  the  owners  of  prop- 
erty within  a  municipality. — JohnaoD  v.  Will- 
iams,  153  Cal.  368,  95  Pas.  655. 


§  143. 

[a]  Under  aection  40S8  of  the  Political  Code, 
enacted  March  18,  1807  (Stats.  1807,  p.  382), 
authorizing  any  oounty  to  incur  a  bonded  in- 
debtedness for  any  purpose,  for  wbicb  the 
board  of  aupervisors  are  herein  authorized 
to  expend  the  funds  of  said  county,  "or  for 
tbe  purpose  of  building  or  construetinji  roads, 
bridges  or  highways,"  a  county  may  issue  ita 
bonds,  payable  by  means  of  a  tax  levied  on 
all  tbe  property  of  the  county,  including  that 
within  municipalities,  for  the  purpose  of 
building  or  constructing  roads,  bridges,  or 
highways;  and  it  is  immaterial  that  there  has 
bren  no  modification  or  repeal  of  section  2 
of  tbe  highway  act  of  February  2S,  18S3, 
which  simply  prohibits  the .  inclusion  of  a 
mtinieipsHty  within  a  road  district  of  the 
county,  or  the  collection  therein  of  the  county 
road  poll  tax,  or  tbe  property  tax  for  county 
highway  purposes  levied  annually  by  tbe 
board  of  superviaori. — Johnson  v.  Wiiliama, 
153  Cal.  368.  85  Pac.  655. 

[b]  The  object  of  section  18,  article  XI.  of 
the  constitution,  providing  that  no  county  in- 
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debtedneiB  or  lUbtlit^  exceeding  the  income 
or  revenae  provided  for  the  year  ahall  be 
incarred,  "cclete  before  or  at  the  time  of 
isearriD;  sneh  indebtedneBs  pioviaion  Bhall 
be  made  for  the  collectioD  of  an  aauual  tax 
inffleient  to  pay  the  interest  on  Bueh  indebted- 
neu  M  it  falls  due"  or  ii  limplj  to  insure 
proviaioii  annually,  at  the  time  of  the  gen- 
eial  tax  levy,  for  lueh  money  as  would  be 
necessary  to  pay  interest  and  principal  fall- 
ing due  before  the  time  of  the  next  general 
tax  levy;  and  a  county  bond  issue  is  not  in- 
validated by  the  fact  that  the  payment  of 
iaterest  might  be  deferred  for  a  short  time 
pending  proceedings  for  the  collection  of  a 
lax  for  that  purpose  already  levied,  or  by  the 
fact  that  the  payment  of  the  first  iaBtallment 
of  the  interest  might  be  deferred  until  a 
general  tax  levy  and  collection  thereunder 
because  it  fell  due  prior  to  the  flrst  general 
tax  levy  after  the  incurring  of  the  indebted- 
ness.— Johnson  v.  Williams,  153  Cal.  36S,  95 
Pae,  855. 

§  152.    Taxation. 
[a]  The  words  in  the  revenue  act  of  1853 

sathorizing  a  tax  of  fifty  cents  a  hundred  for 
"county  purposes"  ought  to  be  restricted  to 
the  current  expenses  of  the  year  aa  an  ap- 
propriation.— McDonald  v.  Griswold,  4  CaL 
352. 

V.    OLAJUB    AGAINST    OOTJNTT. 

§  162.    Bevlew  Of  Decision. 

[a]  Where  the  board  of  supervisors  In  con- 
sidering a  claim  presented  for  the  purchase 
of  furniture  for  the  courthouse,  and  acting 
in  ita  judicial  capacity,  and  within  its  peca- 
liar  province,  has  passed  upon  the  questions 
of  fact  involved  in  the  purchase,  and  deter- 
mined the  correctness  of  the  elaim,  and 
allowed  the  same,  its  determination  is  final, 
and  cannot  be  assailed  collaterally. — County 
of  Biverside  v.  Tawman  t  Erbe  Mfg.  Co.,  3 
CaL  App.  691,  86  Pac  900. 

I  167.    PaTmnit — Eecorery     of     FaTmenti 
Hadft. 

[a]  The  board  of  supervisors  of  a  county,  in 
the  absence  of  statutory  restriction,  may  pur- 
chase personal  property  in  the  open  market 
in  like  manner  aa  other  purchasers,  and  un- 
less there  be  some  etatntory  mode  of  purchase 
which  is  the  meaaure  of  their  power,  such 
purchase  is  not  "without  authority  of  law," 
and  warrants  issued  therefor  are  not  "with- 
out authority  of  law";  and  money  paid  there- 
for cannot  be  recovered  from  the  purchasers 
ss  being*  "nnauthoriied  by  the  law"  under 
the  terms  of  section  8  of  the  County  Govern- 
ment Act  of  1897. — County  of  Riverside  v. 
Yawman  &  Erbe  Ufg.  Co.,  3  Cal.  App.  691, 
80  Poc.  900. 

[b]  An  action  by  the  county  to  i 


money  paid  for  the  parchaae  price  of  such 
fumiture  with  penalty,  the  complaint  in 
which  affirmatively  shows  that  the  board  of 


snpervtsois  had  purchased  and  paid  for  the 
furniture,  and  that  the  county  still  retains 
the  nie  of  it,  is  wholly  untenable.  It  cannot 
be  held  that  the  legislatuia  intended  to  dis- 


courage common  honesty  aa  applied  to  publio 
corporations,  and  that  the  courts  were  to  be 
made  "handmaidens  of  iniquity." — County  of 
Biverside  v.  Yawman  A  Erbe  Mfg.  Co.,  S 
CaL  App.  691,  86  Fac.  900. 

TI.    AOTIONB. 

§  177.    Conditions    Fivcadent — Freuntatloa 
of  ClaUn. 

[a]  If  the  whole  claim  presented  is  entirely 
tejeeted,  no  second  presentation  is  required 
before  suit  can  be  maintained  against  the 
county. — Marron  v.  County  of  San  Diego,  8 
Cal.  App.  S4i,  96  Pac.  814. 

[b]  When  the  supervisors  have  partly  al- 
lowed and  partly  rejected  a  claim  presented 
to  them,  it  IS  necessary  that  the  claim  be  pre- 
sented at  the  next  regular  session  of  the' 
board,  and  that  the  claimant  indicate  hit 
unwillingness  to  accept  the  amount  allowed 
in  order  that  he  may  maintain  an  action 
against  the  county,  and  a  suit  brought  witb- 
ont  such  presentation  is  premature,  and  judg- 
ment therein  should  be  in  favor  of  the  county. 
Marron  v.  County  of  8an  Diego,  8  Cal.  App. 
244,  96  Pac.  814. 

S  180.    Pleading— Complaint. 

[a]  Where  the  complaint  by  the  county  was 
properly  framed  onder  sec  I  ions  8  and  53  of 
the  County  Government  Act  of  1897,  and 
stated  a  cause  of  action  within  the  jurisdic- 
tion of  the  superior  court,  the  court  errone- 
ously struck  out  items  therefrom,  which  the 
county  was  entitled  to  recover  as  having 
been  illegally  paid. — County  of  Placer  v. 
Freeman,  149  Cal.  73S,  87  Pae.  628. 

g  ISO.    Execution. 

[a]  An  execution  cannot  issue  agalnat  the 
goods  of  a  citizen,  to  satisfy  a  judgment 
against  the  county. — Emerie  v.  Qilman,  10 
Cal.  404,  70  Am.  Dec  742. 


COUETS. 

Inclnd*  the  Judicial  diparbnsnt  of  t°v*minant; 
astntB  ami  acops  of  lodleUl  powar  In  giasial;  aatib- 
llahment,  orianliatlon,  and  eondnet  of  bnalnoas  of 
eouta;  mlnliUrlat  oHlMri  sttadiad  ta  tham;  {arla- 
dlatlon  and  ptacadnia  pacullar  to  particular  courts; 
and  eaneonant  and  oanfllctiiis  JurUdlcUon  and  com- 
ity betveon  ooorts. 

L  NATURE,  EXTENT  AND  EXERCISE 

or  juKismcTioN,  a  :-4i. 

n.  ESTABLISHMENT,   ORGANIZATION 
AND  PBOCEDUKE,  ((  42-104. 


m.  SUPREME    COURT    AND    DISTRICT 

COURTS  or  APPEAL,  H  105-114. 
IV.  SUPERIOR  COURT,  H  115-131. 
TL  SPECIAL,    INTERIOR    AND    OBSO- 
LETE COURTS,  S5  140-148. 
Vm.  CONCURRENT   AND    CONFLICTING 
JURISDICTION     AND      COMITY, 
a   161-192. 
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§  1.    Jiulidleaon  Daflaod. 

[a]  JnTiadietion  ia  the  power  to  hau  end 
deteTmine  a  caiise  or  controvet*;,  and  neeei- 
aarily  indadei  the  power  to  decide  it  ineor- 
rectly  aa  well  bb  correctly.  It  doea  not  reUta 
to  tbe  rights  of  the  parties  a«  b«tweeii  eacb 
other,  bnt  to  tbe  power  of  tbe  eourt. — Dahl- 
gren  v.  Superior  Court,  6  CaL  Ann,  022,  97 
Pac681. 

S  16.    Oooaant  m  Ooafenlns  JnrlsdlctiotL 

fa]  Iraaei  baviog  been  joined  b^  the  answer 
npoQ  the  whole  amount  elaimed  in  the  com- 
plaint, a  Btipnlation  at  the  trial  that  tbe  only 


and  diieharga  the  piiaonei.  tJnd«T  that  aee- 
tion,  a*  amended,  it  ia  0DI7  when  a  aingla 
judge  of  that  court  has  remanded  a  prisoner 
that  a  single  justice  of  the  anpremo  conrt 
ma^  OTermla  his  decision  upon  the  return 
of  a  new  writ  issued  b;  him;  but  when  the 
order  of  remand  has  been  made  bj  tbe  dis- 
trict court  of  appeal  the  new  writ,  if  iaened 
at  all,  must  be  made  returnable  before  the 
supreme  court  in  bank,  where  alone  rests  as 
authority  superior  to  that  of  tbe  district  court 
of  appeal,  and  where  alone  its  decisions  can 
with  any  propriety  be  corrected  or  reviewed. 
Ex  parte  Uogenaon,  151  Cal.  G17,  01  Pae. 
S31. 


quests  upon  the  bodies  of  persons  named,  and 
the  plaintiff  shonld  have  judgment  by  con- 
sent as  to  the  mattera  not  disputed,  did  not 
ehango  the  iEsnes  joined  nor  reduce  the 
amount  in  issue,  bo  as  to  affect  the  jurisdic- 
tion of  the  enperior  eonrt  or  of  this  court. — 
Morgan  t.  County  of  8as  Diego,  3  Cat.  App, 
434,  S6  Pac.  720. 


S  76.    Eiil«  of  DoelslotL 

[a]  If  there  is  any  injustice  in  the  law,  the 
remedy  is  not  with  the  courts.  To  change 
tbe  language  of  the  law  would  be  to  legislate, 
which  ia  tue  exclusive  function  of  the  legis- 
lature.— ^Napa  State  Hospital  v.  County  of 
Solano,  4  Cal.  App.  SIO,  88  Pac.  SOI. 

$  76.    Prerlona   Decision   as   Antborltr  and 
Doctrine  Of  Stue  Decisis. 

is]  While  the  decisions  of  ons  department 
tbe  superior  court  are  not  absolutely  bind- 
ing upon  tbe  other  departments,  Btill  they 
should  at  least  be  regarded  as  authority  and 
not  departed  from  except  for  substantial  rea- 


G45. 


I  of  Griffiths,  3  Cof.  Pro.  Dae. 


§  91.    Nnmt>er  of  Jndgea  Kecesiary  to  Ad- 
Jndlcatton — District  Conn  of  Apiteals. 

{a]  On  an  application  to  the  district  court 
appeal  for  the  discharge  of  a  prisoner  on 
habeas  corpus  proceedings,  if  all  the  justices 
of  the  court  are  unable  to  agree  in  a  judg- 
ment, the  writ  must,  under  article  VI,  sec- 
tion 4  of  the  constitution,  be  regarded  as 
denied. — Ex  parte  Saner,  3  Cal.  App.  237,  84 
Pac.  995. 

[b]  Since,  the  amendment  of  March  18, 
1907,  to  section  1475  of  the  Penal  Code,  after 
tbe  district  court  of  appeal  has  by  the  unan- 
imous decision  of  the  three  judges  re- 
manded a  prisoner  on  habeas  corpus,  a  single 
justice  of  the  supreme  court  cannot  issue  a 
new  writ  upon  a  similar  petition  returnable 
before  himself,  and  upon  the  bearing  overrule 
the  decision  of  the  district  court  of  appeal 


§  114.    District  Oonrts  of  AppeaL 

[a]  An  action  to  restrain  the  defendant 
from  diverting  the  waters  of  a  stream  ia  an 
action  in  equity,  of  which  this  eourt  has  no 
appellate  jurisdiction. — Biekey  I^nd  etc  Co. 
T.  Glader,  8  Cal.  App.  113,  91  Pac.  414. 

IV.     8UPEBI0B  COUBT. 
§  lie.    Nature  uid  Extent  of  Jurisdiction. 

[a]  The  test  of  tbe  jurisdiction  of  the  sa- 
perior  court  is  ordinarily  to  be  found  in  tbe 
nature  of  the  cose  as  made  by  the  complaint 
and  the  relief  sought.  The  fact  that  the 
plaintifF  does  not  succeed  in  establishing  all 
that  he  claims  does  not  oust  the  court  of  its 
jurisdiction  to  give  judgment  for  so  much  as 
is  est  a  b  lis  bed  .-decker  v.  Superior  Court,  151 
Cal.  313,  90  Pac.  689. 

[b]  When  one  count  of  tbe  complaint  in- 
volves a  sum  less  than  (300,  but  tbe  amount 
included  in  both  counts  far  exceeds  $300  and 
the  amount  demanded  includes  both  counts, 
the  jurisdiction  of  the  superior  court  is  suffi- 
cienlly  shown. — Burke  v.  Maguire,  154  Cal. 
456,   98   Pac.  21. 

[c]  The  jurisdiction  of  the  suit,  notwith- 
standing tbe  absence  of  proof  of  the  alleged 
assignment,  is  not  determined  by  the  amount 
of  the  services  of  the  plaintiff  but  by  the 
whole  amount  claimed  in  the  complaint. — 
Calloway  v.  Oro  Mining  Co.,  S  Cal.  App.  191, 
89  Pac.  1070. 

[d]  The  jurisdiction  conferred  by  section 
144  of  the  Code  of  Civil  Procedure,  upon  the 
superior  courts  or  the  judge  or  judges  thereof, 
to  direct  suitable  rooms,  not  otherwise  pro- 
vided, is  expressly  limited  to  a  direction  to 
the  sheriff  to  provide  said  rooms,  and  can- 
not be  extended  by  implication.  Where  the 
order  is  directed  by  judges  of  a  superior 
court  to  another  person  to  repair  a  court- 
room, such  person  is  not  entitled  to  a  man- 
damus to  compel  such  judges  to  audit  the 
demand  therefor. — Falconer  v.  Hughes,  8  Cal. 
App.  56,  96  Pac.  19. 

§  lis.    EqnltT  Jurisdiction. 

[a]  The  subject  of  an  accounting  between 
master  and  servant,  as  to  commissions  re- 
ceived by  the  servant  during  the  contract  of 
employment  for  which  he  refused  to  account. 
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Ii  eogDizable  to  equity  in  fhe  saperior  court, 
ttiongh  the  amount  recoverable  ma;'  be  Inu 
than  $300. — Siinin<>r  v.  Nnvin    A  ^a^    Ann 


[k]  Tbe  inperior  court  sitting  in  probate 
s-^uxiD.uii:  luaj  uc  icBa  bss  full  jurisdiction  to  bear  and  determine 
Nevin,  4  Cal.  App.  347,  eveTj  matter  neceuarj  or  proper  in  the  pro- 
ceeding.— In  n  Burton,  6  Cof.  Pro.  Dec.  235. 

[1]  All  flnal  ordera  or  judgmentB  of  tbe  pro- 
bat»  branch  of  tbe  miperior  court  in  one 
county  are  eonelnafve  and  binding  upon  all 
persons  and  upon  all  other  courts  and  tribU' 
nale,  lucludiDg  the  superior  court  of  another 
eonnty.— In  re  Burton,  5  Cof.  Pro.  Deo.  235. 


[a]  The  •nperior  eoiut,  when  dealing  with 
probate  matters,  ia  to  be  considered  a,  court 
of  general  jurisdiction;  and  tbe  same  pre- 
innptions  attach  to  its  acts  as  to  any  other 
tction  or  proceeding  over  which  It  has  juris- 
diction. The  presumption  is  that  everything 
wa«  done  that  was  necessary  to  snstain  the 
action  of  the  court;  and  where  tbe  record  ii 
ulent  the  presumption  is  that  that  was  done 
which  was  requisite  to  sustain  tbe  jurisdie- 
tion.— Estate  of  Davis,  151  Cal.  31S,  121  Am. 
St.  Bep.  105,  86  Pac  183,  90  Pac.  711. 

[b]  Th»  nperior  court,  while  engaged  in 
tbe  exercise  of  probate  jurisdiction,  cannot 
entertain  a  eaase  of  action  to  obtain  relief 
upon  tbe  ground  of  fraud,  such  as  a  petition 
to  disregard  and  declare  void  a  devise  al- 
leged to  have  been  procured  through  fraud, 
and  to  make  distribution  to  tbe  heirs. — Es- 
tate of  Uaxwell,  1  Cof.  Pro.  Dec.  135. 

[e]  The  superior  conrt^  sitting  in  probata, 
has  no  greater  jurisdiction  than  the  probate 
court  which  it  sncceeds. — Estate  of  Maxwell, 
1  Cof.  Pro.  Deo.  135. 

[d]  The  superior  court,  sitting  in  prchoto 
cannot  exercise  other  than  purely  probate 
jurisdiction;  its  jurisdiction,  as  succeeding 
Ihe  powers  of  the  former  probate  court,  is 
not  enlarged. — Estate  of  McLaughlin,  1  Cof. 
Pro.  Dec-  257. 

[e]  The  snperior  court,  sitting  in  probate, 
has  no  authority  to  adjudicate  tbe  question 
of  title  to  personal  property  in  dispute  be- 
tireen  s  third  person  and  the  estate  of  a  de- 
cedent.—Estate  of  Curtis,  1  Cof,  Pro.  Deo. 
533. 

[f]  Prior  to  the  amendment  of  18B5  to  sec- 
tion 738  of  the  Code  of  Civil  Procedure,  juris- 
diction to  determine  tbe  rights  of  heirs,  dev- 
isees and  legatees,  and  tbe  validity  of  testa, 
meatary  trusts,  appears  to  have  been  vested 
eieluiively  in  the  superior  court  sitting  in 
probate. — Estate  of  Sutro,  2  Cof.  Pro.  Dee. 
120. 

[g]  The  probate  jurisdiction  of  the  supe- 
rior court  is  essentially  under  tbe  control 
of  the  legislature,  which  may  enlarge  or  re- 
strict it.— Estate  of  Sutro,  2  Cof.  Fro.  Dec. 
120. 

[h]  The  superior  court,  sitting  En  probate, 
bag  no  chancery  side. — Estate  of  Blythe,  2 
Cof.  Pro.  Dec.  152. 

[i]  The  euperioT  eonrt,  sitting  in  probate, 
deala  only  with  administrations,  and  cannot 
attnme  jurisdiction,  except  the  object  upon 
which  it  is  to  operate  is  before  it. — Estate 
of  Blythe,  2  Cof.  Pro,  Dec,  152. 

[j]  The  superior  court  sitting  in  probate 
us  authority  to  apply  such  equitable  princi- 
ple as  will  jjromote  justice  in  all  matters 
ictnally  pending  before  iL — Estate  of  John- 
ton,  *  Cof .  Pro.  Dec.  499, 


[m]  A  Bupecior  court  sitting  in  probate  may, 
in  a  proper  case,  exercise  its  equity  powers. — 
Estate  of  Welters,  5  Cof.  Pro.  Dec.  428. 

[n]  The  superior  court,  sitting  in  probate, 
has  no  jurisdiction  to  determine  questions  of 
title  to  real  estate.— Estate  of  Callagban,  5 
Cof.  Pro,  Dee.  430. 


§  144.    Dlstrlet  Conzta. 

{a}  The  District  Court  is  a  court  of  general 
original  jurisdiction;  Its  process  is  coextensive 
with  the  state,— Webb  v.  Hanson,  3  Cal.  103, 
105. 

[b]  The  district  court  bad  jurisdiction  of  a 
suit  by  a  mining  partner  for  his  share  in  tbe 
claim  and  (2,000  in  gold  taken  from  it. — 
Scbuepler  v.  Evans,  4  Cal.  212. 

[c}  District  courts  bad  no  jurisdiction  of 
an  action  to  recover  (30  damages,  awarded 
by  the  supreme  court,  though  the  undertaking 
sued  on  was  for  t300.— Page  v.  Ellis,  9  Cal. 
248. 


§  168,    Priority  of  JurlsdlcUon. 

[a]  When  any  court  has  acquired  jurisdic- 
tion of  the  parties  to  and  tbe  subject  mat- 
ter of  an  action,  whatever  may  be  tbe  nature 
of  tbe  proceedings  or  the  subject  matter 
thereof,  the  jurisdiction  thus  acquired  Is  ex- 
elusive,  and  no  other  court  of  co-ordinate 
jurisdiction  can,  in  any  form,  review,  re- 
verse, nullify,  restrain,  or  in  any  way  control 
any  of  the  orders,  judgments,  proceedings  or 
process  of  the  first  court. — In  re  Burton,  5 
Cof.  Pro.  Dee.  235. 

[b]  As  between  courts  of  concurrent  jnris- 
dietion,  that  court  in  which  process  is  first 
served  has  the  prior  jurisdiction,  Irrespective 
of  which  proceeding  is  first  instituteil. — 
Guardianship  of  Treadwell,  3  Cof,  Pro.  Dec. 


§  180.    Transfer  of  Ouue  to  District  Oonrts 
of  Appeal  from  Biqireme  Court. 

[a]  In  a  ease  falling  within  the  appellate 
jurisdiction  of  this  court,  under  tbe  constitu- 
tion as  amended  in  1904,  while  this  coart 
may,  of  its  awn  motion,  to  facilitate  its  busi- 
ness, transfer  It  t«  tbe  district  court  of  ap- 
peal, considerations  of  the  convenience  of 
the  parties  or  the  necessity  of  a  speedy  de- 
cision of  the  case  play  no  part  in  the  matter; 
and  tbe  reasons  assigned  for  a  motion  of  the 
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respondent  for  Boeli  tranifer,  on  the  gronnd 
of  the  neeeuttj  of  a  ipeeij  hearing  to  ptB- 
Berre  hit  rights  to  the  fruits  of  his  judgment, 
as  sgainBt  a  frivolons  app«al,  are  material 
odIj  upon  the  qneatioD  as  to  whether  the 
appeal  should  be  advanced  for  bearing,  and 
eonstitnte  no  ground  for  an  order  of  transfer. 
Gates  T.  Green,  148  Cal.  728,  84  Pae.  ST. 

[b]  In  an  action  at  law  to  Teeovei  an  asBesa- 
ment  on  the  paid  up  eapital  stock  of  a  pri- 
vate corporation,  in  which  the  amonnt 
demanded  was  lesa  than  t2,000  and  more  than 
$300,  appellate  juriadiction  is  conferred  by 
that  section  of  the  eonatitution  on  the  dia- 
trtct  court  of  appeal,  and  an  appeal  therein 
wrongly  taken  to  the  supreme  court  will  be 
ordered  transferred  to  the  district  court  of 
appeal  for  decision. — Bottle  Mining  ft  Uilling 
Co.  V.  Kern,  154  Cal.  90,  97  Pae.  iS. 

[c]  the  supreme  court  has  no  jurisdiction  of 
a  petition  to  have  a  cause  determined  in  the 
district  court  of  appeal  transferred  thereto 
for  determination,  where  more  than  sixty 
days  had  elapsed  after  the  judgment  became 
final  before  the  petition  was  presented. — Na- 
tional Bank  v.  Los  Angeles  etc  Co.,  2  CaL 
App.  658,  84  Pae.  468,  468. 

[d]  Notwithstanding  the  original  appeal  was 
taken  to  the  supreme  court  before  the  change 
in  the  constitution  establishing  the  district 
courte  of  appeal,  yet,  after  such  change,  the 
supreme  court  could  tranafer  the  cause  to  this 
court  and,  when  so  tranafer/ed  after  the  fire 
of  April  18,  1906,  which  destroyed  all  su- 
preme court  records,  this  court  had  jurisdic- 
tion, under  the  act  of  June  10,  1906,  to  order 
restoration  of  tho  record  upon  appeal. — People 
V.  Garnett,  9  Cal.  App.  194,  98  Pae.  247. 

§  iSOVa.    Transfer  from  District  Comta  of 
Appeal  to  Supreme  Court. 

[a]  Where  the  appeal  was  erroneously  taken 
to  the  district  court  of  appeal,  instead  of  to 
this  court,  the  proper  practice  ia  to  file  the 
record  in  the  court  to  which  the  appeal  was 
taken  and  to  move  in  that  court  to  transfer 
the  cause  to  this  court.  A  motion  in  the  first 
instance  in  this  court  for  the  transfer  of 
the  cause  from  the  diatrict  court  of  appeal 
will  be  denied.— Estate  of  Kuesell,  148  Cal. 
763,  84  Pae.  1S5. 

[b]  An  action  in  equity  to  enforce  ■  trust 
and  for  an  accounting  belongs  in  the  flrat 
instance  to  the  appellate  jurisdiction  of  the 
supreme  court  under  section  4  of  article  VI 
of  the  constitution  of  the  state;  and  nhere 
such  appeal  is  improperly  taken  to  this  court, 
it  will  be  transferred  to  the  supreme  court  by 
authority  of  the  same  section  and  article  of 
the  constitution. — Marston  t.  Euhland,  2  Cal. 
App.  316,  84  Pae.  397. 

[c]  One  who  has  a  cause  of  action  for 
divorce  may,  without  suing  for  a  divorce, 
maintain  a  separate  cause  of  action  for  main- 
tenance, addressed  to  the  equity  juriadiction 
of  the  superior  court.  An  appeal  from  an 
order  granting  an  allowance  pending  such 
action  should  be  taken  directly  to  the  su- 
preme court.  When  taken  to  this  court,  it 
cannot  be  dismissed,  but  must  be  transferrecl 
to    the    supreme    court    under    section    4    of 


[d]  An  appeal  improperly  talcen  to  tUa 
court  in  an  equity  case  is  not  lost,  but  it  i> 
the  duty  of  this  court  under  section  4  of 
article  YI  of  the  constitution,  and  under 
rule  ZXXn,  to  transfar  the  case  and  all 
papers  relating  thereto  to  the  supreme  eonrt. 
Bickey  Land  etc,  Co.  v.  Glader,  S  CaL  App. 
113,  91  Pae.  411. 

[e]  An  action  for  the  forecloanre  of  mechan- 
ics' liens  ia  a  ease  in  equity,  although  the 
liens,  by  order  of  the  court,  are  to  be  paid 
out  of  a  fund  deposited  in  court  by  the  owner 
of  the  property;  and  auch  ease  appealed  to 
this  court  must  be  transferred  to  the  supreme 
court,  which  has  original  jurisdiction  thereof, 
under  section  4  of  article  VT  of  the  constitu- 
tion.— Stockton  Lumber  Co.  v.  Schuler,  7  Cal, 
App.  257,  94  Pae.  309. 

[f]  An  action  to  perpetually  restrain  the 
defendant   from   traveling   r —    ..---- 


(if  the  supreme  court,  under  i 
4  of  article  VI  of  the  state  constitution,  and 
the  appeal  should  have  been  taken  to  that 
court.  When  taken  to  this  court  the  case 
must  be  transferred,  under  the  provisions  of 
the  constitution,  and  agreeably  to  Tola 
XXXII,  to  the  supreme  court. — Barnes  v. 
Daveck,  7  Cal.  App.  220,  94  Pae.  779, 

[g]  An  action  to  set  aside  the  release  of  a 
chattel  mortgage,  and  to  foreclose  the  same, 
on  principles  of  equitable  aubrogation,  is  « 
case  in  equity,  within  the  jurisdiction  of  the 
supreme  court,  and  when  appealed  to  this 
court  was  properly  transferred  to  the  shpreme 
court,  which  had  power  to  retransfer  the  samo 
to  this  court  far  determination. — Carat  en- 
brook  V.  Wedderien,  7  Cal.  App.  i6S,  94  Pae. 
872. 

[h]  Where  the  plaintiff  brought  an  action 
to  recover  damages  for  personal  injuries  in 
excess  of  (2,000,  and  the  defendant,  besides 
answering,  filed  a  cross-complaint  for  an  in- 
junction to  restrain  plaintiff  from  the  com- 
mission of  a  nuisance,  and  the  judgment  ivas 
for  the  defendant,  from  which  and  from  an 
order  denying  plaintiff's  motion  for  a  new 
trial,  the  plaintiff  appealed,  the  supremo 
court  has  exclusive  jurisdiction  of  such  ap- 
peal, and,  when  taken  to  this  court,  it  tnust 
be  transferred  to  the  supreme  court. — Randal) 
V.  Freed,  7  Cal.  App.  553,  94  Pae.  1056. 

[i]  The  eupreme  court  has  exclusive  juris- 
diction of  an  appeal  from  a  judgment  in  an 
action  to  recover  the  sum  of  $8,000  for  tta* 
supply  of  water  to  a  county  for  use  on  its 
highways;  and  when  such  appeal  is  improp- 
erly taken  to  this  court,  it  will  be  transferred 
to  the  supreme  court. — Wright  v.  County  of 
Sonoma,  7  Cal.  App.  567,  90  Pae  333. 

[j]  The  supreme  court,  by  virtue  of  its  ap- 
pellate jurisdiction  "in  aU  special  proceed- 
ings," has  jurisdiction  of  an  appeal  from  a 
judgment  determining  a  contest  of  the  right 
to  purchase  state  school  lands  referred  to  the 
superior  court  by  the  surveyor  general;  and 
where  such  appeal  is  taken  to  this  court.  It 
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wfl]  not  detennhie  k  motion  to  dismiss  fho 
«pp«al,  bat  will  transfer  the  eanse  to  the 
•Dpreme  eonrt,  under  section  4  of  article  VI 
of  the  constitatian. — Biedon  t.  Prewett,  S  Cnl. 
App.  434,  97  Pae.  7S. 

[k]  The  supreme  conrt  has  exclusive  juris- 
diction of  an  appeal  from  a  jadgmeut  In  an 
action  in  equiti/  to  set  aaide  and  avoid  a  ie- 
cree  of  forecloanre  taken  hy  default;  and 
where  sach  an  appeal  is  improperi;  taken  to 
tbia  court,  it  is  not  tberebj  lost,  but  must  be 
tvangferred  to  the  anprene  court,  nnder  sec- 
tion 4  of  article  VI  o(  the  constitution. — 
Liteh  T.  O'Connor,  6  CaL  App.  48B,  97  Pac. 
207. 

[1]  The  fact  that  the  appeal  was  taken  to 
this  court  in  a  divorce  case  cannot  confer 
juriodiction  apon  this  court  to  compel  the 
settlement  of  a  bill  of  exceptions  therein,  to 
be  uBcd  in  the  supreme  court  opon  appeal, 
which  is  the  province  of  the  sapreue  court, 
and  if  the  appeal  comas  to  this  eonrt,  it  will 
be  its  dut7  to  transfer  the  cause  to  the  sn- 
preme  court,  and  no  other  autlioritj'  is  con- 
ferred npon  this  court  in  such  a  ease. — 
Stewart  v.  Torrance,  9  Cal.  App.  209,  9S  P&e. 
3S6. 

COVENANTS. 


futlcolailr  ■acb  promliei  loUttng  to  Uia  title, 
pnuasBloii  oi  QM  af  tsil  ptopaitr;  tbslr  natnra, 
nqoliltes.  nUIdltr,  lncfd«nt>,  eoDf traction,  opuatlon 
>Bl  ellMtr  what  eonrtltatei  *  biesck  «I  covenant, 
ud  acUau  UMrefor. 
n.  CONSTRUCTION     AND     OPEEATION, 

a  4^23. 
IV.  ACTIONS  FOE  BEEACH,  {3  35-44. 

IL  CONSTEUOnON  AMD  OPEEATION 
§  13.  Covenanta  Ennnlng  with  the  I>and— 
ESect  of  Agreement. 

[s]  Where  the  agreement  declared  that  "tbia 
contract  shall  have  the  force  and  effect  of 
a  covenant  mnniDg  to  and  with  the  land  of 
the  party  of  the  second  part,  and  the  canal 
of  tbe  party  of  the  first  part,"  the  covenant 
of  tbe  water  company  maldng  the  agreement 
as  to  water  rights  was  not  peraoual,  but  was 
an  agreement  for  the  sale  of  real  property, 
which  ia  binding  npon  its  sueccaBor  in  in- 
terest, who  took  with  notice  of  the  agree- 
ment.—Stanislaus  Water  Co.  v.  Bachman,  lo2 
CaL  716,  93  Fae.  S5S,  15  L.  B.  A.,  N.  S.,  359. 

IV.    ACTIONS  FOB  BREACH. 
S  41.    Findings. 

[a]  Althongh  a  lease  is  an  encumbrance 
within  the  covenaDta  implied  by  the  use  of 
the  word  "grant"  in  a  conveyance  in  fee 
simple,  yet  where  it  appears  from  the  evi- 
dence tlwt  at  the  time  of  the  delivery  of  the 
deed,  and  aa  part  of  the  same  transaction, 
the  plaintiff,  who  is  suing  upon  a  breach  of 
the  implied  covenant,  required  and  obtained 
the  BBsignment  of  the  lease,  Che  deed  and  as- 
■igament  must  be  construed  as  one  instru- 
ment, and  the  deed  must  be  held  subject  to 


tbe  lease;  and  a  flndinr  to  tbe  contrary  to 
against  the  evidence. — Mann  v.  Montgomery, 
fl  Cal.  App.  646,  92  Pac.  875. 

CBEDITOES'  SUIT. 

Tnolnde  actloni  to  ■ufore*  jDdxnenti  and  otba 
xuuisl  llani  agilnit  ptapeitj  at  dabtoii  UibU  Im 
paynwit  at  Uiali  debt*  bnt  not  rabfaet  to  levy  tad 
■ala  DudK  txacntlan;  natnr*  and  >cep«  ot  tha  r«mMlr 
In  fsniral;  iraimds  at  aneli  aatlaiu  and  dsfauii 
thaiata;  bj  and  afilntt  whom,  and  on  what  Jndi- 
nonta  or  otltsr  Uani,  and  a*  to  wlut  praparty,  thay 
mar  be  maintained;  JarlidlctiaB  at  inch  actions  and 
leUef;  Jndsmants  ar 
tliarMi;    revlaw   of   pro- 


§  3.    Adequate  BamedT  at  Law— Frocesdlnsa 
Bnpplementary  to  ExecifUoii. 

[a]  Proceedlnga  supplementary  to  execution 
are  not  an  adequate  remedy  whenever  they 
cannot  in  themselves,  without  the  aid  of  an 
independent  action,  result  in  subjecting  the 
property,  whether  tangible  or  a  mere  choss 
in  action,  to  the  payment  of  the  creditor's 
claim.  Such  condition  exists  whenever  it  ap- 
pears that  the  person  wlio  is  charged  with 
holding  property  belonging  to  the  judgment 
debtor,  or  with  being  indebted  to  him,  ctaimn 
title  to  tbe  property  or  denies  the  debt.  In 
either  ease  an  action  is  necessary,  and  the 
creditor  may  proceed  by  creditor's  bill  with- 
out first  pursuing  the  statutory  proceeding 
supplementary  to  execution.  On  the  other 
hand,  where  it  does  not  appear  whether  or 
not  the  person  alleged  to  hold  property  or  to 
be  indebted  will  claim  the  property  or  deny 
the  debt,  such  proceedings  may  afford  all 
the  relief  required  and  must  be  pursued. — 
Fhillipe  v.  Price,  153  Cal.  148,  94  Pac.  617. 

[b]  In  this  state  a  creditor's  bill  in  equity 
to  reach  the  property  of  a  judgment  debtor 
and  subject  it  to  the  judgment  creditor's 
claim  nil!  not  lie  when  the  statutory  pro- 
ceedings supplementary  to  execution  afford 
an  adequate  legal  remedy.  On  the  contrary, 
if  such  supplementary  proceeJinga  are  inad 
equate,  relief  by  creditor's  bill  may  etill  be 
had,— PhUlips  V.  Price,  153  Cal.  146,  94  Pac. 
617. 

§  SVi.    — ~-  Appolutment   of   BeeelTer. 

.  .  Upon 

with  _._  _  . 
before  it,  the  court  may  make  equitable  dis- 
tribution of  the  funds,  and  may  appoint  a 
receiver  to  carry  that  distribution  into  effect. 
Engwicht  V.  Paciflc  States  Life  Assurance 
Co.,  153  Cal.  183,  96  Pac.  7. 

[b]  The  method  adopted  by  the  courts,  of 
appointing  a  receiver  at  the  instance  of  one 
party,  with  a  command  to  all  persons  claim 
ing  any  interest  to  the  fund  to  appear  and 
show  cause  within  sixty  days,  ia  not  a  per- 
mia Bible  substitute  for  bringing  them  all  in 
as  necessary  parties  to  the  distribution.— En g- 
wicht  V.  Pacific  States  Life  Assurance  Co., 
153  CaL  183,  96  Pac  7. 
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OKIMINAL  LAW. 

laolBd*  MU  ftnd  onlailaiu  In  vleUtlM  «t  Uw 
pnnUluIila  m  oSouai  ictiiut  u*  pnbllo ;  tk*  aMm 
ud  (luiNiU  of  etlm*  In  faiunl;  c*pMltr  to  com- 
mit eilm*  and  tuktan  uid  •xtrat  oT  nipaodblUty 
tlunloi  In  stiinal,  and  raipanilbtlltr  of  ptlnetpnli, 
KMiaorlai,  wtc;  InrladlcUon  orar  ind  pbea  of 
proiacntlon  of  oilniai;  Umltktlau  of  Urns  tn  proaaen- 
Uon;  piAliminaTjr  eompUlata.  wunnt,  axuslnation, 
uid  oommltmaot ;  uralgnment  Mid  plasa;  atldaiwo 
In  criminal  prscaadlnca;  trial  af  Uulletmanta,  ata^ 
and  acqolttal  or  canvlctlDli;  motloua  In  arrait  of 
Jndgmant  and  for  naw  trial;  Jadpnant  or  aautenoa 
Bod  final  cDDmiltMiaut,'  larlaw  on  appail,  writ  of 
arxai,  oi  cortloTuli  pioaacntlon  and  pnniatuBaM  of 
aoccsulTa  oiranua  or  of  lubitiuJ  orlmlnili;  uid 
modaa  of  pnnlahmant   and  piavaatlan  of  erlma  In 

L  NATDEE  AND  ELEMENTS  OP  CBIMB 
AND  DEFENSES,  SS  1-9. 
n.  CAPACITY  TO  COMMIT  AND  KESPON- 
SEBIUTY  FOB  CBIME,  H  10-15. 

A.  Inunitj,  E9  10-12H. 

B.  DrunkenuGBH,  H  13-lS. 

m.  PABTIES  TO  OFFENSES,  U  le-ES. 
IV.  JDEISDICTION,  Jt  23-32. 

V.  VENUE,  ti  33-40. 

B.- Change  of  Vanue,  U  3S-40. 

VI.  LIMITATION     OP     PEOSECUTION, 

!S  41-43. 
VTL  FOEMEE  JEOPAEDT,  H  44-03. 
Vm.  PEELIMINAKY  COMPLAINT,  AFFI- 
DAVIT,    WAEEANT,     EXAMINA- 
TION,  COMMITMENT   AND   8UM- 
MAEY  TBIAL,  fS  Sl-ff4. 
rX.  AEBAIGNMENT  AND  PLEAS,  AND 
NOLLE    PB08EQUI    OB    DISCON- 
TINUANCES, gS  65-T4. 
Z.  EVIDENCE,  II  75-2S5. 

A.  Oeneral  Bale*,  Preaamptiona  and  Bar- 

den  of  Proof,  IS  15-90. 

B.  Facts  in  Issue  and  Belevant  to  Isiue  and 

Bea  Gestae,  ||  91-117. 

C.  Other    Offenses    and    Character    of    Ac- 

cused, a  118-129. 

D.  Materiality'    and    Competency,    in    Gen- 

eral, a  130-148. 
F.  Declarations,    Admieaions   and    Hearaaj, 

a  159-192. 

1.  AdmisBiona  of  Accused,  H  159-175. 

3.  Acts  and  Declaratiooa  of  Pereon* 
Injured,  {{  179-18Hi 

S.  Hearsay,  gfi  187-192. 
a.  Acts   and   Declarations   of   ConspiTatoTS 

and  Codefeudanta,  9|  193-204^. 
I,  Opinion  Evidence,  S!  218-244. 
J.  Teatimany    of    Accomplicea    and    Code- 

fendants,  II  245-251. 

E.  Confeesiona,  II  252-265. 

L.  Evidence  at  Preliminary  Examinatioo  or 

at  Former  Trial,   |S   266-273. 
M.  Weight  and  BumcieDC}',  ||  274-235. 
H.  TIME    OF    TRIAL    AND    CONTINU- 
ANCE, I!   289-305. 
Xn.  TRIAL,  I!  308-507. 
A.  Preliminar;  Proeeediuga,  ||  30e-3IL 


B.  Course  and  Conduct  of  Trial  In  General, 

IS  312-333. 

C.  Beception  of  Evidence,  {|  334-344. 

D.  Objections    to    Evidence,    Motiau    t» 

Strike  Out  *itd  Ezeeptiona,  ||  345- 
348. 

E.  Argument     and     Conduct     of     Connael, 

fS  34&-370. 

F.  Province  of  Court  and  Jurr  in  Qeneral, 

II  371-402. 
O.  Necessity  and  SuffieieDey  of  Instmetiona, 

II  403-451. 
H.  BeqaestB  for  Instruction    ||  45Z-1Q7.  ' 
J.  Castodj,   Conduct  and  Delibeiations  of 

Juiy,  II  468-4841^'. 
K.  Verdict,  II  485-500. 
XHL  NEW     TEIAL     AND     ABBEST     OP 

JUDGMENT,  11  508-577. 
XIV.  JUDGMENT,        SENTENCE        AND 
FINAL  COMMITMENT,  g|  578-600. 

XV.  APPEAL    AND    EBBOB    AND    CEE- 

TIOKAEI. 

A.  Form  of  Eemedj,  Jurisdietion  and  Bight 

of  Beview,  ||  301-624. 

B.  Presentation  and  Beservation  In  Lower 

Court  of  Gronnda  of  Beview,  j|   025- 
646. 

C.  Proceeding  for  Tranafer  of  Canae,  and 

Effect  Thereof,  |{  647-654. 

D.  Beeord,   BUI   of   Eiccptions   and   SUto- 

ment  of  Facts,  ||  655-711. 

1.  Eecord,  ||  655-685. 

2.  Bill  of  Exceptions,  |!  680-707. 

R  Assignments  of  Error  and  Briefs,  IS  712, 
713. 

F.  Dismissal,      Hearing     and     Behearing, 

II  714-723. 

G.  Beview,  II  724-801. 

H.  Determination  and  Disposition  of  Cause, 
IE  802-SlI. 

XVI.  SUCCESSIVE        OFFENSES        AND 

HABITUAL   CBIMINAL3,    ||    812- 
817. 


S  4.    Statutory  FrovtalDna — ESect  of  Amwid- 
ment  on  Fending  Oases. 

[a]  An  imprisonment  for  misdemeanor  im- 
posed nnder  the  ordinance,  after  the  passage 
of  the  inconsistent  general  law,  is  void,  and 
the  prisoner  is  entitled  to  hie  discharge  upon 
habeas  corpus. — In  re  Desanta,  8  C^.  App. 
295,  96  Pac.  1027. 

§  9.    Attompts  and  SoUdtatloiu. 

[a]  The  attempt  to  commit  a  crime  la  a 
crime  under  secAon  664  of  the  Penal  Code. — 
People  ¥.  Erwin,  4  Cal.  App.  394,  68  Pa«. 
37L 

[b]  A  mere  intention  or  preparation  to  com- 
mit a  crime,  without  any  overt  act,  or  a  mere 
ineffectual  solicitation  to  another  to  com- 
mit a  crime,  which  is  not  committed  or  at- 
tempted, cannot  constitute  an  attempt  to 
commit  a  crime,  nor  any  oCFense  punisbabis 
under  the  Pen»l  Code. — Ex  parte  Floyd,  7 
Cal.  App.  588,  95  Pac.  175. 
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A.    mSANTTT. 
S  10.    Test  of  AeeomitabUltr. 

[i]  Tbmt  insanitr  roaj'  be  aveilable  u  ft 
dtfeuM  to  a  crime  elwTged  it  miut  appear 
that  tha  defendant  when  the  act  was  <om- 
mitted  waa  ao  deranged  and  diaeaaed  man- 
tally  tfaat  he  ma  not  eonaeioai  of  the  wrong- 
ful nature  of  the  aet  eommitted.  Althonga 
h«  maf  be  laboring  nnder  partial  intuiitT', 
or  an  iesaDO  delaaion,  ^et  if  he  faaa  reason- 
isg  eapacitr  mfficient  to  diitiogniah  between 
light  snd  wiong  aa  to  the  p&rticiilar  aet  ' 


i«  doing,  and  to  know  that  it  is  wrong  (.nd 
erimiaal  and  will  sobjeet  him  to  poniihrnent, 
he  most  be  held  teepODHible  for  Gib  condast. 


1  and  will  Bobjeet  him  to  poniihrnent, 

t  be  held  teepODflible  for  Gib  condast. 

PMpIe  T.  WUIard,  150  CaL  M3,  89  P»e.  ISl. 


"emotional  insanity,"  be^^nning 
of  the  criminal  act  and  ending  with  its  eon* 
iDmmation,  haa  no  legal  standing  in  thia 
itate  aa  a  defense  to  erime. — People  t.  Trebil- 
MX,  149  Cal.  307,  60  Pac  6Si. 

§  IZVi.    Eflect  of  InsuiltT. 
[i]  Where   insanity  ia  oBtabliabed  as  a  do- 
fenie  to  a  charge  for  orime,  it  entitles  the 
defendant,  nnder  the  law,  to  an  absolute  se- 


B.    DBTJNKEiraE8S. 
§  IS.    In  0«neraL 

[a]  Where  there  was  no  evidenea  that  the 
defendant  was  intoxicated  to  each  a  degree 
as  to  daatroy  his  eapacitv  for  understanding 
the  nature  and  effect  of  his  acts  and  eon- 
duet,  it  most  be  assumed  that  tbe  jury  tooli 
that  matter  into  eooEideraCion,  and  gave  to 
the  evidence  on  that  subject  proper  weight 
izi  determining  their  verdict, — -People  t. 
Owens,  3  Cal,  App,  750,  80  Pac.  980. 

§  IS.    Insanity  B«nilting  fr<Hn  Dnmksnnoaa. 

[a]  No  act  committed  by  a  peiion  while  in 
a  ttate  of  voluntary  intoxication  is  less  crim- 
inal for  this  reason,  save  that  when  tha 
sctnal  existence  of  any  particular  purpose, 
motive,  or  inteot  is  a  necessary  element  to 
eon»titate  any  specific  species  or  degree  of 
crime,  the  cirenmstanca  of  voluntary  intoxi- 
cation nay  be  considered  by  the  jury  in  de- 
termining the  fact  whether  or  not  that  par- 
ticular purpose,  motive,  or  intent  was  present. 
Bat  a  lane  perBon  who  voluntarily  becomes 
ictoiicated  is  not  relieved  from  responsi- 
bility because  of  any  mental  deransement, 
mania  a  potu,  or  insanity  produced  by  and 
cause  quent  upon  hia  own  voluntary  act. 
Upon  the  other  hand,  if  one  by  reason  of 
long-continued  indulgence  in  intoxicants  has 
reached  that  stage  of  chronic  alcoholism 
where  the  brain  is  permanently  diseased,  and 
he  is  rendered  incapable  of  distinguishing 
lilht    from    wrong,    and,   whore    permanent 


GinersJ  insanity  has  resulted,  he  !■  no  mor« 
g«lly  responsibU  for  his  acta  than  would  be 
the  man  eongsnttally  insane,  or  insane  from 
violent  injary  to  tha  brain. — People  t.  Ho  war, 
ISl  CaL  638,  91  Pas.  507. 


HL    PASTIES  TO  OFFENSES. 


M«;  : 


v.  t  tsi 


0,1  SH. 


B.|Bt 


S  16.  Principalo,  Alders,  Abetton  and  Ae- 
eompUcet. 
[a]  It  is  not  against  Uw  or  pablle  policy 
for  feigned  «eeompliceB,  who  did  not  rag* 
gest  nor  encoarage  the  commiaslon  of  tbe 
crime,  and  who  have  been  informed  of  its 
commission,  and  of  the  purpose  of  tbe  con- 
spirators, to  lay  a  trap  for  their  apprehen- 
sion and  pDnishment.—People  t.  Emmona,  7 
CaL  App.  C85,  OG  Pao.  103§. 

IT.    JUBISDIOnoH. 

COUBTa   TESTED   WITH  CBUHMAL   lUBISDIO- 

TION,  |S3M. 
JURISDICTION  OF  TUBTtCES  OF  THE   FEAOE, 

POLICE  JUSTIOES,  AMD  OTHEB  0FP10EB9, 


g  23Vi.    Oooite  Vasted  wltb  Cilmiiul  Jnrls- 
dleUon. 

[a]  The  constitution al  jurisdiction  of  the 
■uperior  eonrt  over  misdemeanors  is  limited 
to  "eases  of  misdemeanor  not  otherwise  pro- 
Tided  for,"  and  does  not  include  any  misde- 
meanors whose  paniBhrnent  is  otherwise  pro- 
vided for  by  law. — People  v.  Palermo  Land  * 
Water  Co.,  i  CaL  App.  717,  69  Pac.  723. 

S  21.  JnrisdlcUoa  of  Justices  of  the  Peace, 
Police  Justices  and  Otber  Ottcers. 
[a]  The  term  "police  court"  ordinarily-  re- 
fers to  an  inferior  municipal  court  with  a 
limited  jurisdiction  in  criminal  cases  only, 
with  the  power  to  try  certain  n^iBdemeanor 
'  '    I  from  the  violation  of  state  law 


liminary  examinations  in  cases  of  felony  and 
certain  misdemeanors,  and  to  hold  defendants 
to  answer  for  trial  for  the  same,  and  docs 
not  include  the  justices'  courts  established 
by  our  law.  The  term,  as  used  in  sectiou 
814  of  article  XI  of  the  constitution,  also 
probably  includes  such  Inferior  courts  as 
may  properly  be  held  to  be  purely  municipal, 
though  given  by  tha  state  certain  jurisdic- 
tion in  state  as  distinguished  from  municipal 
matters,  courts  coming  within  the  class  spe- 
cified in  the  constitution  as  "aueh  interior 
courts  as  the  legislature  may  establish  in 
any  incorporated  city  or  town  or  city  and 
county,"  such  as  a  city  recorder's  court  or 
a  mayor's  court. — Graham  v.  The  Mayor  etc. 
of  Fresno,  151  Cal.  405,  91  Pac.  147. 

[b]  It  was  not  intended  by  that  portion  of 
section  ess  of  the  municipal  corporation  act 
which  confers  exclusive  jurisdiction  upon  the 
recorder's  court  in  certain  elassea  of  cases  to 
deprive  the  justice's  court  of  jurisdition  of 
any  offensa  under  the  general  state  law.     As 
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to  all  nieli  eases,  tha  jurisdiction  in  tt>e  le- 
eotder's  court  is  simply  one  coneurrent  witli 
the  juHtiee's  courts.  The  prosecution  (or  vio- 
lations of  oidinances  declared  to  be  within 
tha  ezelusive  jurisdiction  of  such  recorder's 
court  are  prosecutions  for  acts  wliicb  ore 
crimes  solelj  by  reason  ot  the  fact  that  they 
are  made  crimes  by  ordinance,  tapplementod 
by  the  provisioDB  of  the  municipal  eorp ora- 
tion act. — Ei  parte  Bagshaw,  158  Cal.  701, 
93  Pac.  884. 

ie]  The  misdemeaoor  created  by  section  435 
the  Penal  Code,  Is  precisely  Itlie  any  other 
misdemeanor  created  by  that  code,  aod  be- 
ing punishable  under  section  19  thereof  by 
imprisonment  id  a  county  jail  not  exceeding 
six  months,  or  by  fine  not  exceeding  (500, 
or  by  both  such  fine  and  Imprisonment,  ia, 
under  section  142S  thereof,  within  the  juris- 
diction of  any  justice's  court  of  the  county 
in  which  it  is  committed.  It  is  one  of  the 
cases  in  which,  by  section  8S2  of  the  munici- 
pal corporation  act,  the  recorder's  court  of 
a  municipal  corporation  of  the  sixth  class,  in 
which  the  offense  It  committed,  ia  given  juris- 
diction "concurrent  with  the  justice's  court." 
Ex  parte  Bagshaw,  152  Cal.  701,  93  Pac.  864. 

[d]  Under  the  freehalden'  charter  of  the 
city  of  Los  Angeles,  ratified  by  the  legisla- 
ture in  January,  16SS,  there  being  no  provi- 
sion of  tbe  couBtitution  then  providing  for 
a  police  court  thereunder,  the  provision 
therein  for  a  police  court  was  void,  ab  initio, 
and  was  not  revived  or  validated  by  the 
mere  subseijuent  passage  of  the  amendment 
to  the  constitution  adding  section  8^4  of  arti- 
cle XI,  authorizing  the  creation  of  poliee 
courts  by  freeholders'  charters. — Fleming  v. 
Hanee,  153  Cal.  162,  94  Pac.  620. 

[e]  It  is  presumed  that  the  police  court  will 
hear  and  determine  all  questions,  and  give 
a  correct  judgment  thereon;  but  if  the  facts 
pleaded  and  proved  constitute  a  bar,  and  the 
court  does  not  so  hold,  the  defendant  will 
have  a  plain  and  speedy  remedy  by  ap-'o^l. — 
Einard  v.  Police  Conit,  %  Cal.  App.  179,  83 
Pac.  175. 

[f]  The  charter  of  the  city  of  San  Bernar- 
dino (Stats.  1905,  p.  940)  is  to  be  construed 
not  as  continuing  in  existence  the  "recorder's 
court''  previously  existing  under  the  munioi- 

§al  incorporation  act  of  1893;  but  simply  as 
esignating  the  "recorder"  or  "police  judge" 
in  office  when  the  charter  took  effect  as  judge 
ad  interim  of  the  "police  court"  therein  pro- 
vided for,  until  May,  1907.  But  during  such 
interval  the  terms  "recorder"  and  "police 
judge"  are  used  in  aection  13  of  the  charter 
as  synonymous  terms^  and  the  judge  of  the 
police  court  may  with  equal  propriety  be 
called  "recorder"  or  "police  judge,"  and  the 
court  either  the  "recorder's  court"  or  the 
"police  court." — In  re  Baxter,  3  Cal.  ipp.  716, 
86  Pac.  998. 

[g]  Under  a  county  ordinance,  making  it  a 
miBdemeaaor  for  any  person,  company  or  cor- 
poration having  water  to  sell,  who  shall  refuse 
to  deliver  water  to  any  person  tendering 
therefor  in  advance  for  one  day's  supply,  and 
punishing  the  same  by  a  fine  not  exceeding 
1200  or  by  imprisonment  in  the  county  jail 
not  exceeding  one  hundred  days,  or  by  both 


such  fine  and  imprisonment,  the  misdemeanor 
of  a  water  company  in  so  refusing  to  deliver 
water  is  within  the  jurisdiction  of  the  jus- 
tice court,  as  defined  b^  law,  and  the  superior 
court  has  no  jurisdiction  thereof. — People  v. 
Palermo  Land  &  Water  Co.,  4  CaL  App.  717, 
89  Pao.  723. 

[hj  The  fact  that  the  offense  nndei  such 
ordinance  is  committed  by  a  corporation  en- 
gaged in  the  sale  of  water  cannot  affect  the 
jurisdiction  of  the  justice's  court  over  tbe 
offense;  nor  can  such  jurisdiction  be  affected 
by  the  mode  of  procedure  prescribed  against 
corporations  in  sections  1392  to  1397  of  tbe 
Penal  Code.  The  means  by  which  tbe  defend- 
ant is  brought  within  the  jurisdiction  of  the 
court  does  not  affect  it*  right  to  try  the 
defendant. — People  v.  Palermo  Land  &  Wator 
Co.,  4  Cal.  App.  717,  89  Pae.  723. 

§  aiVs.    JuTlBdIctlon  of  Offenaa. 

[a]  A  person  charged  with  an  assault  witb 
a  deadly  weapon  may  be  sentenced  and  pan- 
tshed  by  the  superior  court,  though  found 
guilty  of  simple  assault. — Ex  parte  Donahue, 
GS  Cal.  474,  4  Pae.  449. 

§  25.    Iiocalltr  of  Offenae. 

[a]  The  defendant  was  not  deprived  of  any 
rights  under  article  III  of  the  federal  consti- 
tution or  under  articles  V  and  VI  of  tbo 
amendments  thereto,  which  refer  ODly  to  pow- 
ers exercised  under  the  federal  government, 
and  not  under  the  states.  Nor  is  section  27 
of  the  Penal  Code  ot  this  state,  allowing  a 
crime  to  be  punished  therein  when  part  of 
the  acts  constituting  it  are  committed  within 
this  state,  in  violation  of  section  2  ot  article 
IV  or  of  section  1  of  article  XIV  of  the 
amendments  to  tbe  constitution  of  the  United 
States  or  of  any  other  provision  of  that  con- 
stitution.—People  V.  Botkin,  9  Cal.  App.  214, 
98  Pac  861. 

V.     VENUE. 
B.     CHANGE  OF  VENUE. 
§  39.    AppllcaUoa  and  Frocednid. 

Ia]  Notwithstanding  a  strong  showing  by 
affidavits  for  the  defendant  of  a  strong  bias 
and  prejudice  against  him  in  the  county 
where  the  murder  is  charged  to  have  been 
committed  as  a  ground  for  motion  to  change 
tbe  venue  to  another  county,  it  was  not  error 
for  the  court  to  postpone  toe  hearing  of  the 
motion  until  after  an  attempt  to  secure  an 
unbiased  panel,  with  leave  to  renew  it  if  a 
full  panel  could  not  be  obtained;  and  after 
obtaining  a  full  panel,  if  defendant  did  not 
thereafter  renew  the  motion,  be  cannot  com- 
plain of  error  upon  the  original  motion.— 
People  V.  Staples,  149  Cal,  405,  86  Pae.  886. 

VI.     IJ2IITATION  OF  PBOaSOUTION. 
§  43.    Ezc«ptionB  and  Snapenslon. 

[a]  Where  the  defendant  resided  in  this 
state  from  the  time  of  the  commission  of  the 
offense,  the  fact  that  he  used  an  assumed 
name  in  another  part  ot  the  state  does  not 
constitute  any  exception  to  prevent  the  run- 
ning of  the  statute  of  Umitationa.    He  was 
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"^B  Inhabitant  of  or  osgallj  leaident  within 
th«  itate,"  no  matter  what  name  he  aieumed. 
Ei  parte  Vice,  5  Cal,  App.  153,  89  Pac.  983. 

TIL     FOKMEB  JSOPABDT. 
S  49.    Nolle  PrOMqnl  ot  Dimiiaaal. 

[a]  The  dismissal  of  a  charge  of  grand  lar- 
ceny on  motion  of  the  couotj  attorney'  U  no 
bar  to  another  prosecQtion  for  the  same  of- 
fense  or  any  other  included  in  the  eharge. — 
People  *.  KBrrieli,  144  Cal.  40,  77  Pac.  711. 

[b]  Where,  upon  the  anbBcqnent  finding  ot 
IE  indictment  for  grand  lareeny,  the  justice 
of  the  peace,  upon  motion  of  the  dJatrict  at- 
torney, diamiMed  the  proceeding  before  him 
for    petit     larceny,     the     defenilaat     cannot 

{lead  eneb  diBmissal  as  an  acquittal  of  the 
\saeT  offenie  and  a  bar  to  proseeation  under 
the  indictment. — People  v.  Swain,  5  CaL  App. 
481,  90  P«e.  720. 

§  53.    Identic  of  Offuiaa. 


of  the  aaine  cattle,  within  tha  meaning  of  the 
doctrine  of  former  acquittal  or  conviction, — 
People  T.  Kerrick,  144  Cal.  46,  77  Pac.  711. 

TOL  PEEUMINABT  OOMPLAINT,  AFFI- 
DAVIT,  WABBANT,  EZAMINATiON, 
COMMITMEKT,  AJtS  8U1IUABT 
TBIAI.. 

§  M.    JiirlsdictloD   of  Prallmmary  Frocwd- 

[«]  Where  a  jnitiee  of  th«  peace,  aeling  aa 
a  committing  inagiatrate,  condncts  a  prelim- 
ioary  examination  open  a  charge  of  grand 
larceny,  ha   has  no  jurisdiction   in  the   same 

froceeding,  without  the  interpoaition  of  the 
ormal  complaint  required  by  section  1428  of 
the  PeuHl  Code,  to  order  the  defendant  to 
appear  before  him  upon  a  trial  for  petit 
larceny.  Such  action  is  a  mere  attempted 
nanrpatioD  of  power  and  ia  wholly  nugatory 
and  TOid. — People  t.  Swain,  S  CaL  App.  421, 
to  Pac  720. 

8  60.  Order  or  Warrant  of  Oommltmant  and 
Onstodr  of  Accused. 

[a]  A  prisoner  arrested  under  an  indictment 
and  extradition  proceedings  thereunder  who 
was  released  on  bail  and  who  tliereafler  vol- 
antarily  inirendered  himself  into  custody  and 
has  not  since  given  bail,  and  whose  trial  has 
not  been  nnreaaonably  postponed  against  his 
objection,  la  properly  held  in  custody  under  a 
bench  warrant  iBSued  upon  such  indictment 
and  extradition  proceedings. — In  re  Collina, 
151  Cal.  340,  129  Am.  St.  Gep.  122,  90  Pao. 
827,  91  Pac.  397. 

[b]  Where  it  is  clear  that  the  magistrate  in- 
tended to  bold  the  defendant  to  answer  for 
an  assanlt  with  a  deadly  weapon  with  intent 
to  commit  murder,  and  the  attempt  was 
merely  ineffectual  for  want  of  the  technical 
words  "with  malice  aforethought,"  necesaai^ 
to  the  complete  deacripUou  oi  the  crime,  it 
appears  that  the  omission  amounts  only  to  an 
irregalarity,  which  it  is  within  the  power  of 
the  magiatrate  to  correct,  upon  being  ordered 
to  do  so  by  the  superior  court. — Ex  parte 
Fpwler,  5  Cal.  App.  S49,  90  Pac.  958. 


[c]  The  justice  of  the  peace  who  imposed 
the  sentence  for  misdemeanor  may,  if  the 
convicted  defecdsnt  is  at  libcrtr,  aad  has  not 
served  his  sentence,  in  the  abeenca  of  a  stat- 
ute to  the  contrary,  arrest  him,  and  order 
him  into  custody  upoD  the  uneiei^uted  judg- 
ment, and  commit  him  in  exerutioD  thereof. 
In  re  Collins,  8  Cal.  App.  367,  97  Pac.  183. 

[dl  When  a  corporation  is  charged  with  a 
crime,  a  substantial  compliance  with  the  pro- 
cedure established  in  sectiant  1390  to  1397 
of  the  Penal  Code  is  essential  to  a  legal  com* 
mitment  of  the  corporation;  and  notwith- 
standing the  presumption  of  a  legal  eommit- 
'    arising  from  an  information,  such  prft- 


such  steps  were  not  followed,  and  that  the 
corporation  had  not  been  legally  committed 
by  a  magistrate. — Western  Ueat  Co.  v.  Su- 
perior Court,  9  CaL  App.  538,  69  Pac.  9T6. 

§  61.  Bacord  or  Certlflcato  and  Betom  to 
Preliminary  Exunlnatlon. 
[a]  Where  the  magistrate  is  directed  by  the 
court  to  correct  an  irregularity  in  the  order 
of  commitment  after  an  information  bae  been 
set  aside,  it  is  unnecessary  for  the  magistrate 
to  go  into  a  re -examination  of  the  charge  in 
order  to  make  the  correction  which  would 
justify  a  new  information  upon  the  origiual 
charge. — Ex  parte  Powler,  6  Cal.  App.  549,  90 
Pac.  958. 

IZ.  AKBAIGHUEHT  AND  FLEAS,  A^'D 
N-OIOiE  FBOaBQUI  OB  DISOONTlKtl- 
A2J0E. 

S  68.    Withdrawal  or  Chang*  of  Plek. 

[a]  A  motion  by  a  defendant  charged  with 
murder  for  leave  to  withdraw  a  plea  of  not 
guilty  after  the  case  haa  been  set  for  trial 
by  consent,  and  to  move  to  set  aside  the 
indictment,  is  addressed  to  tbe  discretion  of 
the  court;  and  where  no  ground  was  set  forth 
upon  which  a  motion  to  set  aside  the  in- 
dictment could  be  based,  the  court  property 
refused  to  giant  the  motion. — People  v.  Sta- 
ples, 149  Cal.  405,  86  Pac.  880. 

§  68.    Flea  to  Obargo  of  Prior  OonvlcUon. 

[a]  One  charged  with  offense  and  prior  con- 
viction may  plead  not  guilty  to  offense 
charged,  and  confess  prior  conviction. — Peo- 
ple V.  Meyer,  73  Cal.  548,  15  Pae.  95. 

§  72.    Fleaa  of  Not  Onlltj- 

[a]  The  plea  of  not  guilty  of  mnrder  denied 
every  fact  essential  to  the  guilt  of  the  de- 
fendant, including  bis  identity  with  the  per- 
son who  committed  the  homicide,  and  threw 
upon  the  prosecution  the  necessity  of  prov- 
ing that  fact  beyond  a  reasonable  doubt;  and 
no  presumptions  are  to  be  made  against  the 
prisoner.  The  determination  of  the  question 
of  identity  must  be  made  upon  all  the  evi- 
dence before  the  jury,  and  not  upon  a  pre- 
sumption from  a  portion  thereof. — People  v. 
Wong  Sang  Lung,  3  Cal.  App.  221,  84  Pac. 
843, 
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S  73.    Nolle  FroMqnl 

[ft]  The  fact  that  the  lodletment  and  ver- 
dict deiignkted  the  oSense  of  "m  ueanlt 
with  intent  to  commit  murdsT,"  as  being  "an 
aieanlt  with  e  deadl;  weapon,  with  intent  to 
commit  murder,"  is  ImmateriaL  B^  pUeing 
the  woidfl  "with  a  deadlj'  weajpon"  in  the  in- 
dictment, the  people  were  limited  to  proring 
that  particular  kind  of  aaeault,  and  the  de- 
fenduiC  wae  informed  of  the  partiealar  kind 
of  hseaalt  which  he  must  meet.  If  those 
words  were  aarploesge,  they  did  not  vitiate 
the  indictment  or  verdict. — Peoi^e  v.  Owens, 
3  Cal.  &pp.  750,  80  Pae.  980. 

[b]  Where  a  defendant  accused  of  felon; 
moved  to  dismiss  the  action  for  failure  to 
bring  the  case  to  trial  within  sixty  days,  the 
fact  that,  within  the  sixtjr  days,  defendant 
consented  to  setting  the  canse  for  trial  at  a 
date  two  mouths  later,  obviates  the  neceesitj 
on  the  part  of  the  people  of  showing  any 
other  good  cause  why  the  motion  should  be 
denied.— People  v.  Glandios,  8  CaL  App.  597, 
67  Pae.  687. 

X.    UVIDBMOB. 


tkie  piesnmptloB  does  not  prevail,"  etc.,  by 
striking  therefrom  ail  bnt  the  first  clause,  and 
to  give  the  presumption  alone.  The  eovt 
thereby  invaded  the  province  of  the  jnry,  and 
improperly  instructed  them  as  to  "matters  of 
fact." — People  v.  Wong  Sang  Lung,  3  Cal. 
App.  iil,  84  Pae.  843. 

[b]  The  presumption  of  identity  of  perwn 
from  identity  of  name  can  be  invoked  only 
where  such  name  is  to  be  applied  to  a  par- 
ticnlar  person  involved.  If  seeh  name  be  a 
common  one  in  the  vicinity,  or  if  it  be  shown 
that  there  is  more  than  one  person  to  whom 
the  name  may  be  applied,  there  can  be  no 
presumption  that  snch  person  ie  the  one  to 
whom  the  jary  should  apply  it,  though  ths 
identity  of  name  was  a  fact  proper  to  be  eon- 
sidered  by  the  jury  in  connection  with  the 
other  evidence  before  them. — People  v.  Wong 
Sang  Lang,  3  CaL  App.  221,  84  Pao.  843. 

§  SB.    BanitT  or  luanltT. 

[a]  Where  the  defense  of  insanity  is  relied 
upon,  the  bnrden  of  proof  reets  upon  the 
defendant  to  establish  that  defense  by  a  pre- 
ponderance of  evidence. — People  t.  Willard, 
150  CaL  643,  8fi  Pae.  124. 


S  TSVa.    Wliat  C<HiaUtotei  Evldflnce. 

[a]  Answers  to  questions  put  to  a  witnesa 
by  the  clerk,  such  as  asking  him  his  name, 
are  part  of  hia  teatiraony. — People  v.  Winters, 
4a  Cal.  383. 

S  78.    Fresompttnu  and  Bnrdan  of  Proof. 

[a]  The  prosecution  has  the  burden  of  prov- 
ing the  guilt  of  the  defendant  beyond  a  rea- 
lonsble  doubt,  and  need  not  rest  with  a 
prima  facie  case,  but  may  introduce  as  part 
of  the  evidence  in  chief  teatimony  tending 
to  show  a  motive  tor  the  crime  charged. — 
People  V.  Cook,  148  CaL  334,  83  Pae  43. 

§  79.    AliU. 

[a]  Upon  a  trial  for  murder,  an  alibi  relied 
upon  by  the  defendant  is  an  affirmative  de- 
fense, upon  which  defendant  has  the  burden 
of  proof.  The  prosecution,  in  iti  evidence  in 
chief,  is  not  bound  to  anticipate  and  fnrestall 
the  defense  of  alibi;  and  where  the  defendant 
has  introduced  evidence  to  prove  it,  the  prose- 
cution ia  entitled  to  offer  evidence  in  rebuttal 
to  disprove  it.— People  v.  Ye  Poo,  4  Cal.  App. 
730,  89  Pae.  460. 

B  from  Identity 

[a]  Upon  a  trial  for  murder  charged  againat 
"Wong  Sang  Lung,"  where  there  was  con- 
flicting evidence  as  to  the  identity  of  defend- 
ant with  the  person  committing  the  homicide, 
and  the  dying  declaration  of  the  deceaaed  was 
that  "Wong  Lung"  killed  him,  and  it  was 
shown  that  there  were  nnmerous  Chinese  of 
that  name  at  the  place  of  the  homicide,  the 
question  of  identity  of  the  defendant  was 
for  the  jury,  and  it  was  error  to  modify  a 
requested  instruction:  "Identity  of  person  if 
presumed  from  identity  ot  name;  but  where 
there  is  evidence  that  there  are  in  the  neigh- 
borhood several  persons  of  the  same  name. 


§  91.    Belevancy  In  OeneraL 

[a]  Where  a  witneas  for  the  defendant  had 
testified  to  hearsay  evidence  aa  to  the  color 
of  a  hat  worn,  defendant  cannot  object  to 
rebuttal  evidence  as  to  the  actual  color  ot 
auch  hat. — People  v.  Duncan,  8  CaL  App.  180, 
96  Pae.  414. 

[b]  The  admisaibility  of  evidence  which  de- 
pends upon  the  sufficiency  of  its  weight  to 
entitle  it  to  be  submitted  to  the  jury  ia  a 
question  which  reats  largely  in  the  determina- 
tion of  the  trial  court. — People  v.  Hutching*, 
6  Cal.  App.  550,  97  Pae.  325. 

§  94.    Uottve. 

[a]  When  some  diatinct  offense  Is  to  con- 
nected with  the  crime  charged  in  the  iudiet- 
ment  that  proof  of  the  former,  in  connec- 
tion with  other  evidence,  would  sustain  a 
probable  inference  of  guilt  aa  to  the  latter, 
such  distinct  offeoae  may  be  proved  to  show 
a  motive  on  the  part  of  the  defendant  to  com- 
mit the  crime  eharged,  or  the  intent  with 
which  an  equivocal  act  is  done. — People  v. 
Cook,  14S  CaL  334,  83  Pae.  43. 

§  98.     AUbl. 

(a]  When  the  defendant,  eharged  with  mur- 
der in  Fresno,  was  seen  there  on  the  day  of 
the  homicide,  according  to  some  testimony 
for  the  prosecution,  but  called  witnesses  to 
prove  that  on  that  day  he  was  in  San  Fran- 
cisco, evidence  was  admiaaible  in  rebuttal  to 
ahow  that  past  noon  on  the  day  after  the 
homicide  he  purchased  a  ticket  at  Uadera 
for  San  Franeiaco,  and  returned  there  on  that 
day.  The  fact  that  the  rebutting  evidenca 
tends  incidentally  to  ahow  the  flight  of  the 
defendant  from  the  scene  of  the  homicide 
cannot  render  it  inadmiaslble  in  rebuttal  to 
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disproTfl  tlie  alibi  tutified  to. — ^People 
Foo,  4  Cat  App.  730,  SB  Pae.  450. 


§  119.     BelsTuit  Evidance  mlso'  Tending  to 
ProTe  Otlier  OffenM. 

[a]  If  the  evidenee  of  anotber  offeuiB  teoda 
la  titablish  an  intent  to  delraad,  and  i*  ad- 
miuible  for  that  pnrpoae,  it  witl  not  be  re- 
jected merely  becauM  it  ma?  also  tend  to 
prot-e  the  identity  of  the  peraon  who  eom- 
mitted  the  eiime  being  tried;  thii  rule  is  not 
afffcted  by  the  feet  that  the  defense  is  an 
alibi. — People  r.  Haiben,  S  Cal.  App.  £9,  01 
Pic  398. 

[b]  ConeediBg  that  the  eridenee  of  Bimilar 
offense*  in  based  upon  the  doctrine  of  ebanees 
or  probabilities,  their  remoteness  in  time 
and  similarity  of  the  instrument  become  mat- 
ten  affecting  the  weight  rather  than  the  ad- 
missibility of  the  evidence.  If  the  evidence 
bas  any  applieatioa  onder  the  mla,  whether 
or  not  it  has  sufficient  weight  to  entitle  it 
10  be  sabmitted  to  the  jury  ia  a  question  for 
the  determination  of  the  trial  court. — People 
V.  Harben,  5  Cal.  App.  29,  91  Pac,  898, 

[e]  In  a  criminal  case,  thoagb  ordinarUy  an 
independent  offense  cannot  be  proved  when 
not  connected  with  the  offense  charged,  yet 
when  another  offense  is  relevant  to  the  issue 
b«ing  tried,  or  throws  light  upon  the  facts 
nt  the  case  in  evidence,  it  is  admissible. — ■ 
People  V.  Smith,  »  CaL  App.  644,  99  Pac.  1111. 


i  131.    MatertaUtT  In  0«iMTaL 

}aj  The  culpability  of  witnesses  or  the  lack 
it  cannot   minimlEe   the   guilt   of   the   de- 


fendant.—People  T.  Bunken,  2  ( al.  App.  197, 
H  Pae.  364,  370. 

[h]  The  court  did  not  err  in  rsfusioK  to  al- 
low immaterial  evidenca  tor  the  defendant 
as  to  the  weight  of  bis  own  w-itness  in  con- 
nection with  a  trouble  between  such  witness 
aud  tbe  defendant  which  was  collateral  and 
not  material  to  the  main  issne. — People  t. 
Price,  9  Cal.  App.  218,  98  Pae.  647. 

1 137.    Erldenca  Frocnnd  by  Dbsemblanc* 
or  Plot  to  BDtnp. 

[a]  The  plan  to  entrap  tbe  defendant,  hav- 
ing for  its  object  tbe  detection  of  a  crime 
fraught  with  danger  to  tbe  state,  aud  which 
snounted  to  nothing  more  than  procuring  cor- 
Tolrarstive  evidence  essential  to  a  conviction, 
cannot  render  inadmissible  the  testimony  of 
those  engaged  in  it. — People  v.  Bunkers,  2 
Cal.  App.  197,  84  Pae.  364,  370. 

[b]  Such  raetbods  under  the  eireamstanees 
here  appearing,  are  not  within  the  rule 
against  encoo raging  crime  merely  to  procnre 
its  commission,  to  the  end  that  those  willing 
to  become  offenders  may  be  punished,  but 
they  fall  within  that  other  rule  which  jus- 
tifies dissembling  to   procure   additional   and 

Csl.  Dl(«it— <ig 


V.     DECLABATIONS,    ADMISSIONS    AND 

HEARSAY. 

1.    Admissions  of  Accused. 

5  leoVi.    Admlsalons  In  Conflict  with  Tertl- 

[a]  Admissions  made  by  a  defendant  to  tbe 
officers  which  were  not  confessioDS,  and  which 
were  in  conflict  with  his  testimony,  were  ad- 
missible in  evidence  against  liim,  notwith- 
standing a  suggestion  by  tbe  sheriff  that  it 
would  be  best  for  him  to  make  a  clear  state- 
ment of  the  entire  transaction.  Bach  evi- 
dence was  admissible  as  part  of  tbe  ease  of 
the  prosacution,  and  need  not  be  limited  to 
the  purposes  of  impeacbmeht. — People  v. 
Uutchings,  8  CaL  App.  550,  97  Pae.  323. 

§  167.    Conflicting  8tat«men1i, 

[«1  Where  defendant  had  testiBed  on  bis 
evidence  in  chief  that  he  was  seventeen  years 
of  age,  he  was  not  injured  by  proof  of  a 
written  application  made  by  him  for  work 
in  which  he  stated  that  he  was  twenty-one 
years  of  age,  where  he  testified  that  he  made 
the  application. — People  v.  Pembroke,  6  Cal. 
App.  588,  92  Pae.  668. 

S  172>/i-    Admissions  on  Prloi  TilaL 

[a]  Evidence  of  an  admission  made  on  the 
flrst  trial  that  examples  of  handwriting  of  the 
defendant  used  in  the  second  trial  were  cor- 
rect,  was  admissible,  though  not  conclusive; 
but  such  evidence  was  confirmed  by  tbe  tes- 
timony of  the  defendant  on  the  second  trial 
that  they  were  in  her  handwriting. — People 
T.  Botkln,  9  CaL  App.  244,  98  Pac.  SSL 

§  176.    Laying  Fonndatlon. 

[a]  Evidence  of  admissions  of  the  defend- 
ant made  to  the  sheriff  aod  district  attorney 
qn  the  day  after  the  homicide,  not  involving 
any  confession  of  guilt,  but  merely  showing 
his  want  of  recollection  of  the  route  taken 
by  him  from  the  house  after  tbe  fire,  and 
thus  conflicting  with  his  positive  testimony 
that  he  took  a  circuitous  route,  to  show  an 
alibi,  was  properly  received  without  requiring 
preliminary  proof  of  the  voluntariness  of  the 
admissions,— People  v.  Weber,  140  Cal.  325,  86 
Pac.  671. 

[b]  Independent  statements  of  the  defend- 
ant, which  arc  inconsistent  with  tbe  defend- 
ant's claim  and  not  amounting  to  a  confes- 
sion, may  be  proved  against  him  as  an  admis- 
sion, without  the  requirement  of  preliminary 
proof.— People  v.  Ward,  5  Cal.  App.  36,  89 
Pae.  ST4. 

[c]  An  admission  made  by  the  defendant 
in  conversBtion  with  the  sheriff  white  in  cus- 
tody, not  involving  a  confession  of  tbe  crime, 
which  was  negatived  by  bim,  but  tending  In 
connection  with  other  facts  proved  to  show 
bis  guilt,  was  admissible  In  evidence  against 
him,  without  any  preliminary  proof  that  the 
admission  was  voluntarily  made. — People  v. 
Btokei,  e  Cal.  App.  205,  89  Pae.  997. 
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8.  Acta  and  Deol&iation*  ot  Persons  Injured. 
S  leiVi-    Statennants  In  Pieaence  of  Acctu«<L 

[a]  Where  aceusatorr  statements  were  made 
by  a  witness  in  the  presence  of  the  defendant, 
such  statements,  together  with  the  response 
of  the  defendant,  admitting  his  guilt,  thongh 
in  contradiction  of  bis  previous  declarations 

'  ■" '    'ssible  against  him. — 


C.    Heanaj, 
S  187.    VntX  Oosatltntw. 

[a]  A  witness  for  the  defendant  eannot 
testify  as  to  what  report  the  expert  made,  as 
auch  evidence  would  be  bearsa;,  nor  can  he 
testify  as  to  his  opinion  of  tbe  value  derived 
from  informatson  from  other  sources,  without 
designating  tbe  sources  from  wliieh  it  had 
been  derived.— People  v.  Smith,  8  CaL  App. 
62,  84  Pae.  449. 


5  104.    Fnrthetance  of  Oomnum  Pmposa. 

[a]  The  role  allowing  statements  or  declara- 
tions of  one  conspirator  to  be  given  in  evi- 
dence as  against  his  coconspirator  reqoiraa 
not  only  tbst  tbe  conipiracy  be  pending  and 
its  object  not  consummated  when  the  state- 
ments or  declarations  are  made,  but  also  that 
auch  statements,  in  order  to  be  admissible, 
must  be  in  aid  and  furtherance  of  the  com- 
mon purpoBe  or  design  of  the  conspiracj. 
Declarations  showing  past  acts,  or  expressing 
merely  the  opinion  or  desire  of  the  con- 
spirator making  them,  are  not  binding  upon 
any  one  except  himself  or  those  in  whose 
presence  tbey  are  made. — People  Y.  Smith, 
ISI  Cal.  eie,  91  Pae.  £11. 

5  197.    After  Accttmpllahment  of  Object. 

Bi]  Where  the  codefendant  had  withdrawn 
plea  of  not  guilty,  and  had  pleaded  guilty 
to  the  charge  of  extortion,  and  had  testifled 
in  rebnttal  that  he  had  paid  part  of  the 
money  to  the  defendant,  which  he  had  re- 
ceived as  a  fee  from  the  French  restaurant- 
keepers,  Ms  testimony  as  a  confessed  accom- 
plice was  not  BufGcient  to  convict  the  defend- 
ant withont  corroboration;  and  it  was  error  to 
limit  his  crnes-exami nation  so  as  to  exclude 
tbe  right  of  the  defendant  to  Investigate 
every  motive,  statement  and  act  on  bis  part, 
or  any  other  matter  that  might  in  any  rea- 
sonable way  have  inflnenced  his  testimony, 
SDch  as  the  inquiry  whether  he  bad  not  re- 
ceived a  promiae  of  immunity  for  his  testi- 
mony, and  other  inquiries  bearing  upon  bis 
innocence  of  crime,  and  upon  that  of  the 
defendant.  The  broadest  scope  of  cross-ex- 
amination abonld  be  allowed  in  such  cases. — 
People  v.  Schmitz,  7  Cal.  App.  330,  94  Pae. 
407,  419. 

g  igs.    In  Freeenee  of  Codefendant. 

[a]  The  statement  of  tbe  defendant  volnn- 
tarily  made,  while  in  custody,  upon  being  in- 
formed of  tbe  confession  of  a  codefendant 


voluntarily  made  by  the  latter,  implicattn; 
the  defendant  with  himself,  mnde  in  tlie 
presence  of  the  codefendant,  and  admitting 
the  truth  of  whet  be  aaid,  if  shown  not  tu 
have  been  induced  by  fear  or  promises,  was 
properly  admitted  in  evidence.^— People  v. 
Siemsen,   153   Cat.  387,  95  Pae.  863. 


§  20414.    Laying  ] 

[a]  An  accomplice  may  testify  to  declara- 
tions made  by  the  defendant,  and  even  if  it 
be  conceded  that  proof  of  the  conspiracy  be- 
tween them  should  first  be  made,  tbe  order 
of  proof  was  discretionary,  and  not  manda- 
tory; and  where  there  is  other  evidence  t» 
show  tbe  relations  between  them,  it  eannot 
be  said  that  the  court  erred  in  admitting  the 
testimony. — People  v.  Bankers,  2  Cal.  App. 
197,  84  Pae.   3S4,  3T0. 

[b]  Tbe  admiajiion  of  a  statement  made  by 
a  supposed  female  eonapirator  with  defendant 
was  inadmissible,  when  no  conspiracy  between 
the  defendant  and  the  woman  who  made  tbe 
statement,  was  proved.  A  conspiracy  cannot 
be  established  oy  suspicion  or  by  a  mere 
association  of  the  parties,  without  evidence 
of  participation  in  tbe  offense,  and  where 
the  inadmissible  statement  cannot  be  declared 
without  prejudice,  the  admission  of  it  is 
ground  for  reversal. — People  v.  Long,  7  Cal. 
App.  27,  93  Pae.  387. 

L    OPINION  EVIDENCE. 
§  227Vi.    Tracks. 

[a]  Where  it  was  the  contention  of  tbe 
prosecution  that  the  defendant  and  an  ae- 
eomplice  had  ridden  bicycles  to  the  acene 
of  the  murder  a  witness  who  bad  taken  meas- 
urements of  tbe  size  of  certain  tracks  made 
by  bicycle  wheels  but  who  had  lost  the 
memorandnm  of  the  measurements  may  teatify 
as  to  tbe  width  of  the  traeka. — ^People  t. 
Helm,  152  Cal.  S32,  93  Pae.  99. 

5  22Syf    IdenUty  of  Pemm. 

[a]  An  opinion  as  to  the  Identity  of  a  per- 
son based  solely  upon  the  statement  of  an- 
other  person  is  not  admissible  to  prove  iden- 
tity.—People  V.  Gray,  148  CaL  607,  83  Pae. 
707. 


§  245.  Who  aie  AecompUees  Wlthtn  Bnle  Ba- 
ttnlring  Oorroboratton. 
[a]  WiCciesies  who  did  not  suggest,  adviae 
or  encourage  the  commission  of  the  offense, 
and  who  had  no  criminal  intent,  but  who  en- 
gaged in  a  Bcbeme  merely  to  detect,  expose 
and  punish  tbe  crime,  are  not  partakers  of 
the  crime  and  may  be  properly  considered  as 
corroborating  witnesses. — People  v.  Bankera^ 
2  Cal.  App.  197,  84  Pae.  364,  870. 

§  248.    DetectlTe   or   Feigned   Accom- 
plice. 
fa]  Testimony  as  to    dedarstions  of  a  eo- 
conspirator  made  to  feigned  accomplices  whO' 
were  engaged  merely  in  a  scheme  to  expose- 
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•id  panisb  the  sBine,  though  made  In  the  ah- 
usee  of  the  defendant,  were  admiESible  on 
the  question  wbether  inch  wits  ewes  were  real 
or  feigned  accompIiceB,  and  to  trace  tha 
menej  received  as  a  bribe. — People  v.  Em- 
nau,  T  Cal.  App.  68S,  95  Pae.  1032. 

jSSO.  Oorroboratloit—KacMiltT. 
[•]  The  province  of  a  jurj  to  jndge  of 
the  endibilitf  of  witnesses,  and  the  weight 
«t  evidence,  cannot  be  invoked  against  the 
rail  of  law  that  to  jnstify  a  conviction  there 
nnst  be  sabstactial  corroboration  of  the  tes- 
timonj  of  an  accomplice.  That  rule  cannot 
be  ignored  without  an  invasion  of  the  con- 
■titntional  rights  of  the  citizen. — People  t. 
Sciaroni,  4  Cal.  App.  698,  89  Pae.  133. 

I  SSL    —  SUBdency. 

[a]  Before  it  can  be  concluded  that  the 
Tcrdiet  must  fail  for  want  of  corroboration 
of  an  admitted  accomplice,  it  must  appear 
without  snbatantial  conflict  that  all  the  wit- 
antes  for  the  prosecution  were  particepa 
criminis;  and  where  there  ia  conflicting  evi- 
desee  on  that  question,  it  mnst  be  assumed 
in  tipport  of  the  verdict  that  the  jury  foand 
to  tbe  contrarj,  and  had  the  right  to  view 
otliar  teatimonj'  aa  corroborative  of  the  tea- ' 
timoBji  of  the  admitted  accomplice. — People 
V.  Bunkers,  E  Cal.  App.  197,  84  Pae.  384,  370. 

[b]  While  corroborating  evidence  mast 
create  more  than  a  mere  aospieion  of  tbe 
commiaaion  of  tbe  offense,  it  ia  not  required 
to  be  abeolntelj  convincing,  and  need  not 
extend  to  every  fact  and  detail  covered  by 
the  teatimony  of  aecomplicesi  bat  it  is  aufll- 
fient  if,  standing  alone,  it  tends  to  connect 
tbe  defendant  with  the  crime. — People  t. 
Bonhert,  8  Cal.  App.  197,  84  Pae.  304,  370. 

[c]  Where  tbe  defendant  admitted  that  a 
witneis  had  betrayed  him,  conceding  such 
nitnets  to  be  an  accomplice,  his  testimony 
WIS  sufficiently  corroborated  by  tbe  daclara- 
tions  of  the  defendant  himself  made  in  tbe 
piespnea  of  the  officers. — People  v.  Melandrez, 
4  CaL  App.  390,  S8  Pae.  372. 

[i]  The  eorroboratiou  fs  insufficient  where 
every  circumstance  relied  upon,  exclnsive  of 
the  testimony  of  tbe  accomplice,  la  consistent 
icith  the  innocence  of  tbe  defendant,  and 
tompatible  with  the  theory  that  tbe  accom- 
plice alone  is  gnilty,  or  that  be  was  assisted 
ij  partiea  other  tban  tbe  defendants.  Tbe 
torroborating  evidence  must  be  viewed  in  tba 
li^bt  0,"  ■• 
People 
U3. 

In  a  Drosecation  fc_   ,  _  _ 

.  _ .  _  .  stimony  of  i 

pliee,  nnless  he  i*  corroborated  by  other  evi- 
dence which  in  itself,  and  without  the  aid  of 
Ui  testimony,  tends  to  connect  the  defendant 
with  tbe  commission  of  the  crime.  Tbe  cor- 
roborating evidence  need  not  be  strong,  but 
mmt  be  more  than  aafficient  to  excite  mere 
iDipieion, — People  v,  Sciaroni,  4  Cal.  App. 
69B,  89  Pm.  133. 

[t]  The  teatimony  of  an  accomplice  to  a 
robbery  eommitted  by  the  witness  and  tba 
deftndant  ia  aafQciently  corroborated  under 


aeetion  1111  of  tbe  Penal  Code,  where  other 
teatimony,  nnaided  by  the  testimony  of  the 
accomplice,  tends  atrongly  to  connect  tbe 
defendant  with  the  commission  of  the  crime 
charged.— People  v.  Ortega,  7  Cal.  App.  480, 

04  Pae.  869. 

K.    CONPESSIONa 

ADVISSIBILtTr  AND  BFFBOT,  |  ISI. 

VOLUNTARY  CHARAOTEE,  |  ISS. 

COBROB ORATION,   i  101. 

LATINO  FODNDATION— PaOVINa   CORPUS  Dfr 

LICTI,  I  262. 
TOLnNTARY  OHABACTXR,   I  3^3. 

5  203.    AdmlsalUlltT  ud  EfTect. 

[a]  There  being  ample  proof  of  an  em- 
bezzlement eommitted  by  some  employee,  the 
voluntary  admiasiona  and  confessions  of  the 
defendant  were  properly  received  in  evidence 
against  him. — People  r,  Carlson,  8  CaL  App, 
730,  97  Pae.  827. 

§  25fi.    ValnnUrr  CiIiaraet«T. 

[a]  The  mere  fact  that  the  confession  of 
defendant  was  made  to  a  police  officer,  while 
under  arrest,   does   not  necessarily   render   it 

involuntary;  nor  doea  the  mere  fact  that  the 
defendant  was  Informed,  in  tbe  presence  of 
his  codefendant  that  the  latter  bad  confessed, 
make  tbe  defendant's  subsequent  confession 
necessarily  involuntary. — People  v,  Siemsen, 
153  CaL  S87,  95  Pae.  883. 

[b]  Upon  a  prosecution  for  arson,  where  It 
appears  that  tbe  confession  of  tbe  defendant, 
in  the  office  of  the  district  attorney,  was  not 
freely  and  voluntarily  given,  tbe  testimony 
of  tbe  district  attorney  thereto  was  ioadmis- 
sible  on  that  ground;  but  an  objection  that 
a  Bteuograpber's  notes,  taken  in  tbe  'office  of 
tbe  district  attorney  at  the  time,  was  the 
best  evidence  of  what  the  defendant  said, 
was  not  tenable. — People  v.  Silvers,  8  CaL 
App.  69,  92  Pae.  600. 

§  261.    Oorroborattoo. 

[a]  Held,  that  evidence  given  by  one  of 
tbe  defendants,  as  accomplice,  of  a  confession 
made  by  the  other  defendant,  is  sufficiently 
corroborated  by  independent  evidence  tend- 
ing to  show  tbe  guilt  of  tbe  codefendant  mak- 
ing the  confession,  and  that  tbe  whole  evi- 
dence is  sufficient  to  support  tbe  verdict  of 
guilty  against  him. — People  v.  Morlay,  8  Cal. 
App.  372,  97  Pae.  84. 


[a]  Held,  that  there  was  sufficient  proof 
of  the  corpus  delicti  to  warrant  evidence  of  a 
confession  made  by  one  of  the  defendants. — 
People  V.  Morley,  8  Cal.  App.  372,  97  Pae.  84. 

§  263.    —  Voluntary  Obaracter. 

[a]  Though  it  is  essential  that  tbe  prelimi- 
nary proof  must  show  tbat  the  confession  by 
tbe  defendant  was  volnntarily  made,  without 
previous  inducement  or  intimidation,  yet  the 
question  whether  such  preliminary  proof  ia 
sufficient  to  show  that   tbe  confession  was 
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free  and  Tolnntaiy,  U  one  of  fact  addressed 
to  the  trial  conrt,  and  a  conBiderable  meaaura 
of  diseretion  most  be  allowed  in  the  deter- 
miDatioa  thereof.  The  admissibilitT-  of  inch 
a  eonfeMion  depends  so  Isrgeljr  upon  special 
cirenmBtaDcea,  that  no  fixed  rule  can  be 
formal  ate  d  eoveriug  all  cases. — People  t. 
Siemsen,  153  Cal.  3S7,  05  Fac.  863. 


S  266.    AdnilBBlblUt7  In  OueraL 

[a]  The  deposition  of  a  witneu  taken  at 
tne  preliminary  examiuatian  ma.j  be  used  in 
eTidenee  in  a  proaecation  for  hatglaiy,  when 
it  ta  established  that  he  is  out  of  the  state.— 
People  T.  Barker,  144  Gal.  705,  78  Fae.  266. 

[b]  Subdivision  S  of  section  680  of  the  Fenal 
Code,  in  so  far  a*  it  permits  testimony  re- 
eeived  on  the  preliminary  examination  of 
the  defendant  before  a  commiting  magistrate, 
and  taken  down  by  question  and  answer  in 
the  presence  of  the  defendant,  who  has, 
either  in  person  or  b^  connsel,  eross-examined 
or  had  an  opportunity  to  cross-examine  the 
witness,  when  authenticated  and  filed  in  the 
manner  prescribed  by  section  869  of  that  code, 
to  be  read  in  evidence  apon  itB  being  satis- 
factorily shown  that  the  witness  is  dead 
or  insane  or  cannot  with  doe  diligence  be 
found  within  the  state,  is  not  in  violation 
of  section  13  of  article  I  of  the  state  con- 
stitution. That  provision  of  the  constitution 
does  not  apply  to  testimony  given  at  the 
judicial  proceeding  known  as  a  preliminary 
ezamination,  but  refers  only  to  an  ordinary 
•xtrajndicial  deposition  taken,  as  it  te  called, 
de  bene  esse.— People  v.  Clark,  151  CaL  200, 
90  Pac.  549. 

[cl  The  trial  court  may  allow  to  be  read  in 
evidence  from  the  transcript  of  the  proceed- 
ings before  the  committing  magistcBte,  prop- 
erly certified  by  the  stenographer  appointed 
for  the  occasion,  the  testimony  of  a  witness 
who  is  absent  from  the  state.  Snch  certifi- 
cate is  only  prima  facie  evidence  of  what  the 
testimony  waa,  and  it  would  be  competent 
for  the  defendant  to  show  that  any  other 
testimony  was  given  by  the  witness,  but 
where  no  such  showing  was  made,  the 
transcript  will  be  deemed  sufficient  proof  of 
his  testimony. — People  v.  Pembroke,  6  CaL 
App.  S83,  92  Pae.  668. 

[d]  The  court  properly  allowed  the  district 
attorney  to  attempt  to  refresh  the  memory 
of  a  witness  for  the  proaecation  by  reading 
to  him  bis  testimony  taken  at  the  preliminary 
examination,  to  the  end  that  the  witness  and 
his  present  evidence  might  be  put  fully  before 
the  jury.— People  v.  Izlar,  8  Cal.  App.  600, 
97  Pae.  685, 

§  26a  (Jroonda  for  Admission — Absence  of 
Witneaa. 
[a]  The  deposition  of  a  witness  taken  at  a 
preliminary  examination  is  properly  admitted 
upon  proof  of  his  absence  from  the  state,  by 
his  declaration  that  he  was  about  to  leave 
the  sUte  for  Seattle,  and  proof  of  the  recep- 


tion of  tatters  from  him  at  that  place. — People 
T.  Barker,  144  Cal.  705,  78  Pac.  266. 
[b]  The  evidence  is  held  sufficient  to  show 
that  a  witness,  whoae  deposition  taken  at  the 
preliminary  examination  of  the  defendant 
was  admitted  at  the  trial,  was  absent  from 
the  state  at  the  time  of  the  trial  and  eoald 
not  be  produced  as  a  witness. — People  t, 
Orill,  151  Cal.  592,  91  Pae.  515. 

S  870.    IiarlnK     Foundation— Showing     IMU- 
gencc  to  Procure  ^tnaai. 

[a]  Diligence  may  be  shown  by  proof  of  the 
issuance  of  a  subpoena  for  the  witness  sind 
that  it  could  not  be  served  on  him  owing  to 
his  abaeoee  from  the  state. — People  t.  Barker, 
144  Cal.  705,  78  Pac.  266. 

[b]  Any  error  in  the  reading  of  a  depositioa 
before  the  proper  foundation  therefor  has 
been  entirely  laid  is  cured  by  the  subsequent 
proof  of  the  absence  of  the  witness  from  the 
atate.— People  v.  GriU,  151  Cal.  592,  91  Pae. 
515. 

[c]  Under  section  886  of  the  Penal  Code, 
when  a  witness  has  been  examined  at  the  pre- 
liminary examination  before  the  committing 
magistrate,    and    his    testimony    taken    down 

'  by  qnestion  and  answer,  in  the  presence  of 
the  defendant,  who  has,  either  in  peraon  or 
by  connsel,  cross-examined,  or  had  an  op- 
portunity to  cross-examine,  the  witness,  tns 
deposition  of  snch  witness  may  be  read  at 
the  subsequent  trial  of  the  defendant,  upon 
its  being  satisfactorily  shown  to  the  court 
that  he  is  dead,  or  insane,  or  cannot  with 
due  diligence  be  found  within  the  state.  The 
fact  that  the  prosecution,  at  the  time  of  the 
examination,  knew  the  witness  would  be  ab- 
sent at  the  time  of  the  trial,  and  failed  to 
request  the  magistrate  to  order  him  to  be 
put  under  bonds  to  secure  his  appearance,  in 
aeeordanea  with  section  S79  of  the  Penal 
Code,  was  not  a  failure  to  exercise  "due  dili- 
gence" to  produce  the  witness,  and  does  not 
render  bis  deposition  inadmissible  at  the  trial. 
People  T.  Flannery,  3  CaL  App.  41,  84  Pac 
461. 

[d]  It  was  proper  for  the  court  to  disallow 
contradictory  statements  made  by  the  absent 
witness  wbose  testimony  was  read  from  the 
preliminary  examination,  where  no  founda- 
tion was  laid  for  impeachment  by  such  proof. 
People  V.  Pembroke,  6  Cal.  App.  S8S,  92  Pac 
608. 

[e]  The  aame  rule  which  forbids  the  im- 
peachment of  a  witness  at  the  trial  by  con- 
trary statements,  unless  the  proper  fonnda- 
tion  is  laid  by  calling  the  attention  of  the 
witness  thereto,  applies  to  evidence  given  at 
the  preliminary  examination,  which  becomes 
admissible  when  the  witness  is  out  of  the 
state.  The  proper  foundation  must  have 
been  laid  on  the  preliminary  examination  to 
introduce  any  contradictory  atatements  made 
by  the  witness.— People  v.  Garnett,  9  Cal. 
App.  194,  98  Pac.  247. 

§  272.    AnthenUeaUon     and     BnfBdencT    of 
Notaa  and  Tranacripta. 
[a]  A   deposition  of  a  witness  absent  from 
the  state  at  the  time  of  trial  taken  at  tba 
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prcHminai7  exatDioation,  wbieli  Ib  an  then - 
lidtcd  in  doe  fonn  bj  the  official  stenog- 
npher  regnlarlf  appointed  to  take  and  ao- 
theatieate  the  testimony,  is  inflSeientlr  enn- 
fiimed  for  admissibility  by  the  testimony  of 
tbe  itenograpbeT  that  be  personally  tians- 
cribed  part  of  his  notes  and  dictated  a  por- 
tion to  his  typewriter,  and  that  the  entire 
tnnscript  wag  compared  by  him  with  hia 
oiiginal  notes  and  that  it  was  correct. — 
People  T.  Qarnett,  9  Cal.  App.  194,  98  Pae. 
217. 

[b]  When  the  steDographer  explained  words 
in  longhand  on  his  original  notes,  that  they 
truly  represented  the  original  notes,  and  were 
fflerely  written  for  eonvenienee  of  mors  ready 
comparison  between  the  transcript  and  the 
original  notes,  such  explanation  does  not 
diMrcdit  the  correctness  of  his  certificate  to 
tbe  transcript  of  tbo  evidence. — People  t. 
Garaett,  9  Cal.  App.  194,  98  Fac  £47. 

U.    WEIGHT  AND  SUFFICIENCT. 

§  278.    HegTM  of  Proof  B«qiilslt«  and  Bea- 
EOiiAble  Doubt. 

[a]  The  jnry  tnuat  be  satisfied  beyond  a 
reasonable  doabt  that  every  fact  essential  to 
eosttitate  the  offense  charged  has  been 
proved. — People  t.  Morino,  53  Cal.  67. 

j  280.    Venue  of  Offense. 

[a]  Wbere  tbe  evidence  shows  that  a  rob- 
bery was  committed  in  a  certain  saloon,  bnt 
there  is  nothing  to  sbow  that  the  saloon  is 
■itoated  in  tbe  county  of  trial,  the  locus 
delicti  is  not  proved. — People  v.  Parks,  44 
Cal.  105. 

5  284.    Insanity. 

[a]  Tbe  several  commitments  of  the  defend- 
ant to  the  insane  asylum  do  not  prove  that  he 
was  insane  to  the  extent  that  the  law  would 
exempt  him  from  responsibility  for  his  crim- 
inal acts.  A  person  may  be  partially  insane 
upon  one  or  several  subjects,  and  for  that 
reason  be  a  proper  person  for  confiaement 
in  a  state  insane  asylum,  to  be  cared  for  and 
treated  for  his  mental  disorder,  and  yet  at 
the  same  time  such  person  may  be  perfectly 
lane  upon  all  other  subjects  and  entirely 
responsible  under  the  law  for  a  criminal  act 
committed  by  him.— People  v.  Willard,  150 
CtJ.  943,  89  Pae.  124. 

XL    TIME    or    TBIAI.    AND    OOKTINU- 


S  293.    OoBtmiunce — DiscTotlon  of  Conrt. 

[a]  The  refusal  to  pstpone  a  trial  for  mnr- 
dcr  OB  tbe  groand  that  local  feeling  was  in- 
flamed against  the  prisoner  is  not  error,  when 
the  absence  of  any  such  feeling  is  established 
by  the  fact  that  a  jury  was  filled  from  the 
panel  in  attendance  on  the  day  the  trial  be- 
gan.—People  V.  Buck,  151  Cal.  667,  91  Pae. 
529. 

[b]  It  is  not  an  abase  of  discretion  or  a 
denial  of  right  to  refuse  to  postpone  a  crim- 
fatal  trial  in  the  courts  of  California  until  the 
depositions    «f    nonresident    alienists    based 


upon  hypothetical  questions  can  be  obtained 
in  support  of  the  defense  of  insanity. — People 
V.  Buck,  151  Cal.  667,  91  Pae.  S29. 

5  302.  AdmfsslonB  to  Prevent  Oonttnnance. 
[a]  Upon  a  prosecution  for  rape,  it  was  er- 
ror for  the  court  to  refuse  to  postpone  the 
trial,  on  motion  of  the  defendant,  tor  the 
absence  of  a  material  witness,  who  had  been 
duly  served  with  subpoena,  but  who  was  too 
iU  to  attend,  and  whose  testimony  set  forth 
in  the  affidavit  would  prove  an  alibi  at  the 
time  of  the  alleged  crime,  merely  because  of 
an  admissioD  by  the  district  attorney  that  the 
witness  would  testify  to  everything  that  is 
material  in  the  affidavit  without  admitting 
tbe  truth  of  the  facts  set  forth  therein.  Such 
action  of  the  conrt  involves  a  denial  of  the 
constitutional  right  of  the  defendant  to  have 
the  witness  orally  examined  in  court, — People 
v.  Fong  Choog,  6  Cal.  App.  5S7,  91  Pae.  105. 

Xa.    TBIAI.. 

A.     PHELIMINAKY    PE0CEEDING3. 

§  311.    Baadlng  Indlctmant  and  Stating  Plea 

[a]  Where  the  only  objection  of  the  defend- 
ant to  being  called  on  by  tbe  court,  before 
trial  for  burglary,  ont  of  the  hearing  of  the 
jury  panel  to  plead  to  a  former  conviction, 
was  urged  "upon  the  grounds  alleged  in  the 
demurrer  herein,"  which  demurrer  is  not  part 
of  the  record  upon  appeal,  there  is  nothing 
in  the  record  to  show  that  defendant  was 
compelled  over  his  protest  "to  either  confess 
or  deny  the  prior  conviction."  So  far  as  ap- 
pears from  tbe  record,  he  voluntarily  pleaded 
guilty  to  the  prior  conviction  when  called 
upon  to  plead  thereto. — People  ▼.  King,  4 
Cal.  App.  213,  87  Pae.  40O. 


§  3141/1.    Bight  to  Jniy  TriaL 

[a]  The  defendant  was  not  deprived  of  tbe 
right  of  trial  by  jury  secured  to  her  by  sec- 
tioni  7  and  13  of  article  I  of  tbe  constitution 
of  this  state. — People  v.  Botkin,  9  Cal.  App. 
244,  98  Pac.  861. 

S  317.    Presence  of  Acctued. 

[a]  It  was  not  error  to  set  the  case  for  trial 
in  the  personal  absence  of  the  defendant, 
where  his  attorney  was  present;  and  ample 
time  was  given  to  the  defendant  in  which 
to  prepare  for  trial,  and  no  objection  was 
interposed  at  tbe  trial  to  tbe  time  or  man- 
ner of  tbe  setting  of  the  eanse. — People  v. 
Erwin,  4  Cal.  App.  394,  88  Pac.  371. 

§  323ys.    SnbsUtatlmi  of  Attomejra. 


torneys  in  civil  cases,  have  no  application  in 
criminal  cases,  and  no  formal  snbstitution  of 
attorneys  is  required  therein. — People  v.  Qar- 
nett, 9  Cal.  App.  194,  98  Pae.  217. 
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§  333.    Bemiikg  «nd  Oondnct  of  Oonrt. 

[si  Oral  ezpreuious  of  the  judge  at  tbe 
trial  condemaing  opioioni  and  bebefs  stated 
by  a  witneBB  for  the  prosecution  adversely 
to  tbe  defendant  could  not  have  harmed  the 
defendant. — People  v.  Fernsadez,  3  CaL  App. 
686,  86  Pae.  899. 

[b]  During  the  Gzamination  of  the  timid 
nhild,  tbe  court  properly  admonished  the  de- 
fendant's counsel  not  to  stand  within  tbe 
railiDg,  when  the  child  was  thereby  discon- 
certed.—People  V.  Collins,  3  Cal.  App.  651,  91 
Pac  158. 

[e]  Upon  a  trial  for  robbery,  where  tbe  di- 
rect examination  of  the  prosecuting  witaess 
was  eoDfioed  to  a  narration  of  the  acts  of  the 
defendant,  when  he  committed  the  robbery, 
the  place  where  the  money  was  secreted  in 
the  house,  tbe  monejr  taken  and  the  injuries 
inflicted  upon  the  witness  by  defendant,  oe- 
enpying  eight  folios  of  tbe  transcript,  and  the 
crois-examination  was  in  regard  to  many 
trivial  matters,  consisted  of  one  hundred  and 
forty  questions  and  covers  sixty  folios  of  tbe 
transcript,  it  was  in  tbe  discretion  of  tbe 
court,  when  repetitious  questions  were  asked, 
to  warn  tbe  defendant's  counsel  that  they 
were  wasting  time,  and  to  limit  tbe  time  for 
the  cross- examination  as  to  other  matters, 
and  such  discretion  appears  to  have  been 
properly  exercised  when  defendant  merely 
excepted  and  declined  to  proceed  as  to  other 
matters,  not  being  deprived  by  tbe  ruling  of 
any  material  qnestion. — People  t.  Smith,  B 
Cal.  App.  221,  B3  Pac.  516. 

C.    EECBPTION  OP  EVIDENCE. 

§  331.  Bight  of  Accused  to  Oonfiont  Wlt- 
naaa. 
[a]  Tbe  question  as  to  tbe  anfSciency  of  the 
preliminary  proof  as  to  the  whereabouts  of 
a  witness  whose  deposition  was  taken  on  tbe 
preliminary  examination,  and  the  efforts  made 
to  secure  bis  attendance,  was  in  the  Bret  in- 
stance for  the  trial  court;  and  where  it  can- 
not be  said,  as  matter  of  law,  that  it  was 
Insufneient  to  satisfy  the  trial  court  that  the 
witness  could  not  be  foond  in  the  state,  it 
was  not  error  to  admit  tha  deposition  in  evi- 
dence.— People  V.  Uelandrez,  4  Cal,  App.  3B6, 
88  Pac.  372. 

§  338>/g.    Iilmltliig  Number  of  Wltnessea. 

[a]  Where  tbe  district  attorney  agreed  to 
call  no  witnesses  to  assail  defendant's  reputa- 
tion for  peace  and  quiet,  and  the  defendant 
offered  witnesses  in  support  of  the  presump. 
tioD  in  his  favor  in  that  respect,  it  was  not 
error  for  the  court  to  limit  the  number  of 
such  witnesses  to  eight. — People  v,  Wright, 
1  Cal.  App.  7D1,  89  Pac.  361. 

§  342.  Order  of  Proof  and  Beoponlng  Omo. 
[a]  There  waa  no  error  in  refusing  to  allow 
a  witness  tor  the  defense  to  be  recalled,  after 
the  close  of  tbe  evidence  in  rebuttal,  to 
further  explain  parts  of  his  testimony  at  the 

freliminary  examination,  which  had  beeu 
itroduced  in  rebuttal,  if  in  his  previous  ex- 
amination be  bad  admitted  tbe  giving  of  the 


testimony  on  the  former  occasion  sabstan- 
tlalty  as  proven,  and  had  been  given  ample 
opportunity  to  explain  and  had  explained  in 
his  own  way  certain  uuimportant  and  trivial 
discrepaneiee  that  had  been  disclosed. — Peopl* 
V.  Byan,  152  Cat.  361,  9S  Pac  853. 

[b]  The  reopening  of  tbe  ease  of  the  prose- 
cution for  further  evidence,  after  tbe  cloao 
thereof,  was  within  tbe  discretion  of  tha 
court,  which  will  not  be  disturbed,  when  no 
abuse  of  discretion  appears. — People  v,  Ue- 
PhersoD,  6  CaL  App.  266,  91  Pac.  1098. 

[c]  Where  the  prosecution  relied  upon  a  con- 
spiracy between  three  senators,  members  of 
the  Senate  committee,  and  other  persons  eon. 
nee  ted  with  building  and  loan  associations 
appearing  before  tbe  committee,  to  aecure 
immunity  to  them  for  a  sum  paid  to  each 
senator,  the  order  of  proof  of  declarations 
made  to  a  senator  previously  convicted  of 
sneh  bribery  by  a  third  person  connected 
with  one  of  such  building  and  loan  aasoeta- 
tions  was  in  the  discretion  of  tbe  court,  which 
did  not  err  in  overruling  the  objection  that 
such  declarations  were  hearsay,  on  the 
ground  that  the  conspiracy  with  such  third 
person  was  not  proved,  if  the  proaecntion 
subsequently  proved  that  such  third  person 
was  a  co-conspirator. — People  v.  Emmons,  7 
Cat.  App.  6Su,  95  Pae.  1032. 

S  341.    BebQttal  Evidence. 

[a]  Where  a  defendant  charged  with  rob- 
bery committed  in  Oakland,  October  8,  1904, 
offered  evidence  of  an  alibi,  by  proof  that 
prior  thereto  and  at  tbe  said  time  be  was  en- 
gaged in  painting  In  San  Francisco,  it  was 
proper  for  the  prosecutor  in  rebuttal  to 
contradict  such  testimony  by  proof  that  he 
was  painting  in  Oakland  for  a  week  just 
preceding  the  day  of  the  robbery. — People  v. 
Pembroke,  6  Cal.  App.  5S8,  92  Pac.  668. 

D.  OBJECTIONS  TO  EVIDENCE,  MO- 
TIONS TO  STRIKE  OUT  AND  EX- 
CEPTIONS. 

§  316.    ObJecUoni. 

[a]  While  it  is  essential  to  the  admissibility  ' 
on  the  trial  of  the  deposition  of  a  witness 
taken  at  the  preliminary  examination  that  it 
ahould  be  taken  down  by  question  and  an- 
swer, as  required  by  section  6S6  of  the  Penal 
Code,  yet  where  it  appears  from  tbe  deposi- 
tion itself  that  tbe  testimony  is  in  narrative 
form,  an  objection  to  its  admission  on  that 
ground  must  be  specific,  otherwise  such  ob- 
jection will  be  deemed  to  have  been  waived. 
A  mere  general  objection  that  tbe  deposition 
ia  immaterial,  irrelevant  and  incompetent, 
and  a  motion  to  strike  it  out  on  such  general 
grounds  ie  insufficient — People  v.  Clark,  151 
Cal.  200,  90  Pac.  619. 

[b]  On  a  trial  for  grand  larceny,  proof  of 
the  fact  that  a  witness  for  the  prosecution 
bad  been  sworn  on  tbe  preliminary  examina- 
tion of  the  defendant  is  auffleient  to  raise  the 
implication  that  he  had  testified  thereon;  and 
an  objection  to  questions  ssked  such  witness 
on  ctossexamination  in  reference  to  his  tes- 
timony there  given,  on  tbe  ground  that  the/ 
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were  "immBteriat,  IireleTsnt  and  incompe- 
tent," ia  insnfGcient  to  raise  the  ipecial 
EiDta  that  no  sufScient  predicate  had  been 
d  of  the  fact  that  the  witueas  had  testifled 
oa  the  prelimiDarj  examination,  or  that  ttaer« 
fhonid  have  been  exhibited  to  the  witoeis  hia 
testimonjr  given  thereon. — People  v.  Hart,  158 
Cal.  2ei,  9i  Pae.  1042. 

[c}  It  will  not  be  held  error  to  overrule 
objections  to  immaterial  quest ioua  not  an- 
iwered. — People  t.  Laverty,  9  CaL  App.  TSd, 
100   Pac   899. 

S  346.    WalTer  of  Objections. 

[a]  Where  there  is  nothing  on  the  face  of  a 
qneation  to  indicate  that  an  ansner  to  it 
woold  be  incompetent,  immaterial  and  irrele- 
vant, the  overruling  of  an  objection  to  it 
on  tbat  ground  was  proper;  and  if  the  qoea- 
tion  only  appeared  to  be  volnerabla  to  auch 
objections  when  tbe  anawer  waa  given,  it  waa 
ineambent  on  the  adverie  party  to  move  to 
•trike  ont  the  answer,  and  if  be  failed  ao  to 
do,  no  error  can  be  predicated  on  the  over- 
ruling of  the  objection. — People  v.  Smith, 
151  CaL  619,  91  Fac.  511. 

[b]  Where  tbe  defendant's  coanael  ofFered 
in  evidence  tbo  full  ateoographcr'g  report  of 
the  defendant's  confession,  expresaing  hia  de- 
tire  to  have  it  appear  in  the  record  of  tbe 
case,  and  introduced  it  for  all  purpoaea  for 
nhieb  it  may  be  used,  and  read  Uie  entire 
report  of  the  confeiaion  to  the  jury,  which 
was  marked  "Defendant's  Exhibit  A,"  the 
defendant  thereby  waived  all  objections  to 
tbe  confession,  and  cannot  complain  of  tea- 
timony  prejudicial  to  him,  which  he  himself 
pressed  upon  the  attention  of  the  jury. — 
People  V.  SUvera,  S  CaL  App.  69,  92  Fac. 

see. 

§  347.    UoUon  to  strike  Ont. 

[a]  Where  the  sergeant  of  police  testified, 
without  proper  response  to  a  question,  to  hear- 
say evidence  of  the  act  of  defendant  in  beat- 
ing a  man,  but  properly  testified  to  hia  in- 
at  met  ions  to  the  officer  to  arrest  the  defend- 
ant for  vagrancy,  a  motion  to  strike  ont  the 
whole  anawer  aa  nonresponsive  and  incompe- 
tent waa  correctly  overruled;  and  the  evi- 
dence being  responsive  as  to  the  vagrancy, 
the  ruling,  whether  erroneous  or  not,  waa 
harmless.— People  t.  Craig,  152 '  Cal.  42,  91 
Pac.  997. 

[b]  A  motion  to  strike  out  an  anawer  of  a 
witness  as  not  reaponaive,  where  a  portion  of 
it  waa  dearly  reaponaive,  and  the  remainder 
of  the  answer  was  explanatory,  waa  objec- 
tionable, and  waa  properly  denied. — People 
T.  Pembroke,  6  Cal.  App.  588,  92  Pac.  6«8. 

[c]  Where,  instead  of  moving  to  strike  out 
an  incompetent  answer  to  a  competent  ques- 
tion, it  was  objected  to  a*  hearsay,  and  the 
offer  of  the  district  attorney  to  remove  an 
objection  that  no  foundation  had  been  laid 
did  not  remove  the  objection  of  hearsay,  the 
objection  of  the  defendant  sbonld  have  been 
Buatained  independent  of  any  motion  to  strike 
out  the  answer. — People  Y.  Long,  7  Cal.  App. 
27,  93  Pae.  387. 


[d]  If  the  question  upon  its  face  calls  for 
an  incompetent  answer,  tbe  opposite  party 
cannot  take  the  chances  of  a  favorable  reply, 
and  then  move  to  strike  it  out,  and  if  the 
question  be  not  objected  to,  the  right  to  have 
the  anawer  stricken  ont  is  waived.  But  if 
the  qnestion  ia  nnobjectionable  on  its  face, 
and  the  answer  is  incompetent  or  irrelevant, 
the  answer  may  be  stricken  out  without  pre- 
vious objection  to  the  question. — People  v. 
Long,  7  CaL  App.  27,  93  Pac.  387. 

OP 

OPENINO  HTATEMKNT,  |  852. 
PRESENTATION  OP  EVIDENCE,  I  BB3, 
AKODMENT— IK  OEHEBAL,  |  S54. 

MATTERS  NOT  WITHIN  ISSUES,  I  BflO. 

COMMENTS  ON  ETIDENOB  OB  OREDIBIIf 

ITX  OF  WITNESSES,  1  803. 

COMMENTS    ON    FAILUBS    TO    TESTIFY, 

ISflS. 

COUUBNTS  ON  ABSENCE   OF  WTTKESSEB 

OB  FAILURE  TO  OALL  THEU,  t  B«*. 

COMMENTS  ON  INSTRCOTIONS,   !SB5^. 

EBBOB  CURED  BY  INBTRUOTIONS  OB  BEBUKE 

07  COUBT,  I  STO. 

§  352.    Opening  Statement, 

[a]  A  motion  of  the  defendant,  after  an 
Opening  statement  for  tbe  prosecution,  to  re- 
quire it  to  be  made  more  full  as  to  what  it 
was  expected  to  prove,  was  properly  denied. 
The  purpose  of  tbe  opening  statement  is 
merely  to  outline  the  testimony  to  be  offered 
to  enable  tbe  jury  more  clearly  to  sift  and 
digest  it;  and  the  prosecution  may  open  its 
case  by  evidence  without  any  preliminary 
atatcmcnt.— People  v.  Weber,  149  CaL  325,  88 
Pac.  671. 

[b]  Tbe  district  attorney  overstepped  the 
bouods  of  propriety  in  hia  opening  statement 
in  stating  that  he  would  prove  facts,  in  their 
nature  calculated  to  prejudice  tbe  defendant, 
which  facts  he  Inust  have  known  were  not 
admissible  as  evidence,  unless  he  could  con- 
nect them  with  the  knowledge  and  approval 
of  tbe  defendant,  which  could  not  be  done 
upon  any  substantial  baais, — People  v.  Fer- 
nandez, 4  CaL  App.  314,  S7  Pac  1112. 

§  353.    Presentation  of  Erldenca. 

[a]  The  eondact  of  tbe  proaecutin^  attorney 
in  a  trial  for  burglary  in  examining  and 
etoss-examining  character  witnesses,  in  and 
out  of  court,  held  not  to  constitute  miscon- 
duct.—People  V.  Perry,  144  Cal.  748,  78  Pae. 
£84. 

[b]  Held,  npon  review  of  affidavits  charg- 
ing the  district  attorney  with  misconduct 
In  his  dosing  argument,  and  of  tha  counter 
affidavit  of  tbo  district  attorney,  there  waa 
no  such  showing  of  misconduct  as  would  war- 
rant a  reversaL— People  v.  Peld,  149  CoL  464, 
86  Pae.  IIOO. 

[c]  Where  the  matter  elicited  did  not 
prejudice  the  defendant,  and  there  was  no 
pretense  of  making  such  a  refreshing  of  mem- 
ory  a  subterfuge  to  get  before  the  jury  in- 
competent   evidence  and    statements  tending 
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to  make  a  ease  for  the  people,  bat  the  prose- 
cution was  not  Btreugthened  bj  the  matter 
lead,  DO  good  reason  appears  for  impugoiiig 
the  motives  or  good  faitb  of  the  district  at- 
toroej  in  seekiog  to  refresh  the  memorj  o( 
the  witness. — People  v.  Izlar,  8  CaL  App. 
600,  97  Pac.  «85. 

S  3M.    Argnmmt— la  0«ner»l. 

[a]  The  district  attorney  waa  within  the 
line  of  legitimate  argument  in  asserting  that 
the  defendant  had  added  perjury  to  his  other 
erime*  when  sueh  conelnsion  was  a  fair  in- 
ference from  the  testimony  properly  before 
the  court.— People  v.  Salas,  2  Cal.  App.  537, 
84  Pac  205. 

{h]  Held,  that  in  the  argument  of  the  dis- 
trict attorney  to  the  jury,  he  was  not  guilty 
□f  misconduct  in  transcending  the  limits  of 
legitimate  argument. — People  y.  Ye  Poo,  4 
Cal.  App.  730,  8B  Pac.  450. 


§  360.    HAtten  not  WitUn  iMoea. 

[a]  An  improper  remark  by  the  district 
attorney  as  to  matter  outside  of  the  record 
is  not  gronnd  of  reversal,  where  the  atten- 
tion of  the  court  was  not  called  to  the  mat- 
ter at  the  time,  and  no  opportunity  waa 
given  to  the  trial  court  to  correct  the  abuse, 
where  the  effect  of  the  remark  could  have 
been  removed  by  an  instruction  to  the  jury 
to  disregard  it.— People  v.  White,  5  Cal.  App, 
S29,  90  Fac.  471. 

§  362.    Oommonta  on  Srtdence  ot  Orodi- 

bUltr  of  Wltnossea. 

[b]  It  is  not  misconduct  for  the  district 
attorney  in  his  argument  fully  to  state  his 
views  as  to  what  the  evidence  shows  and  as 
to  the  conclusions  to  be  fairly  drawn  there- 
from.—People  V.  Boeder,  150  Cal.  12,  B7  Pac. 
lOie. 

{b]  It  was  not  objectionable  for  the  district 
attorney  in  his  arframent  to  speak  of  certain 
inference*  and  deductions  from  the  evidence 
which  the  jury  should  make  where  no  state- 
ment was  made  of  any  facts  which  the  evi- 
dence did  not  disclose. — People  v,  Willard, 
ISO  Cal.  543,  89  Pac.  124. 

[e]  It  appearing  that  the  alleged  eonfes- 
■lons  by  both  defendants  were  admissible  in 
evidence  against  the  defendant,  it  was  not 
misconduct  on  the  part  of  the  district  attor- 
ney in  his  opening  statement  to  refer  to  the 
confession  made  by  the  eodefendant  and  to 
state  its  purport,  and  that  he  would  prove  it. 
People  V.  Siemson,  153  Cal.  3S7,  95  Pac.  863. 

g  363,  -  —  Comments  on  Fallnra  to  Tastlff. 
[a]  In  a  criminal  prosecution  it  is  prejudi- 
cial error  for  counsri  for  the  prosecution  to 
comment  upon  or  allude  in  any  way  to  tbe 
fact  that  the  defendant  had  refrained  from 
testifying.  Such  misconduct  warrants  tbe 
reversal  of  a  judgment  of  conviction  and  the 
granting  of  a  new  trial,  even  where  the  court 

Sromptly,  on  objection,  checks  counsel  and 
ireets  the  jury  to  disregard  the  statement, 
and  instructs  them  as  to  defendant's  rigbt, 
under  section  1323  of  th«  Penal  Code,  to  re- 


frain from  testifying  a>  a  witness. — People 
y.  Morris,  3  CaL  App.  1,  84  Pac  463. 

[b]  The  language  of  section  323  of  tbe 
Penal  Code  merely  declares  that  the  defand- 
ant's  "neglect  or  refusal  to  be  a  witness  can- 
not in  any  manner  prejudice  him,  nor  be  nsed 
against  lum  on  the  trial  or  proceeding,"  and 
cannot  be  construed  to  forbid  any  unpre ju- 
dicial allusion  to  tbe  fact  that  he  did  not 
testify,  where  it  is  not  "used  against"  him. — 
People  V.  Fitts,  4  Cal.  App.  432,  91  Pac  536. 

§  304.  Oomnwnti  (m  Absenca  ot  'Wit- 
nesses or  Fallor*  to  Call  Them, 
[a]  It  waa  not  error  for  the  district  attor- 
ney to  refer  in  hie  argument  to  tbe  fact 
that  a  eodefendant  was  not  called  upon  to 
testify  for  the  defendant. — People  t.  Ye  Foo, 
4  Cal.  App.  730,  89  Pac.  450. 

§  seeVi.    Oommantfl  on  lustrnctlonB. 

[a]  The  district  attorney  in  bis  argument 
might  legitimately  call  the  attention  of  the 
jury  to  the  fact  that  instructions  were  pre- 
pared by  counsel  and  often  stated  hypotheti- 
cal circumstances  and  conditions,  which  made 
it  necessary  for  the  jury  to  look  at  them  care- 
fully and  critically,  if  there  was  no  intima- 
tion that  they  should  disregard  the  instruc- 
tions.—People  V.  Foasetti,  7  Cal.  App.  629,  95 
Pac.  384. 

§  370.    Erroi  Onied  by  iDstrnctlona  or  B«- 
bnke  of  Oonrt. 

[a]  A  comment  by  the  district  attorney  in 
his  Argument  upon  the  character  and  extent 
of  the  punishment  which  the  court,  under  tbe 
law,  might  inflict,  though  not  to  be  com- 
mended, is  not  ground  of  reversal,  where  the 
court  corrected  tbe  abuse  by  advising  tbe 
jury  that  with  tbe  matter  of  punisbment  they 
had  nothing  to  do  and  that  it  was  for  the 
court  alone  to  delermine  that  question. — 
People  V.  Salas,  2  Cal.  App.  537,  84  Pac.  295. 

[b]  It  was  error  to  allow  the  district  attor- 
ney to  ask  indecent,  improper  and  insulting 

Suestions  on  cross-examination  of  a  witness 
[>r  defendant  as  to  particnlar  wrongful  acts, 
tending  to  degrade  his  character,  and  to 
create  the  belief  that  defendant  waa  in  the 


denied  that,  the  facts  Involved  in  tbe  ques- 
tions were  true  did  not  cure  the  error  in  al- 
lowing questions  in  violation  of  sections  2051, 
2065  and  2066  of  the  Code  of  Civil  Proce- 
dure. These  provisions  applv  alike  to  the 
protection  of  all  witnesses.— 'People  v.  Fong 
Cbong,  5  Cal.  App.  587,  91  Pac.  103. 

[c]  Where  the  district  attorney  made  ob- 
jectionable remarks  as  to  the  presumption 
that  the  defendant  -would  have  called  an 
available  witness  if  his  testimony  would  have 
benefited  him,  but,  upon  objection  being 
raised  thereto,  the  court  thereupon  instructed 
the  jury  to  disregard  the  remarks  objected 
to,  it  must  be  presumed  that  tbe  jur^  heeded 
the  ruling  of  the  court,  and  tbe  misconduct 
does  not  demand  a  reversal  of  tbe  case.-^ 
People  T.  Quimby,  6  Cal.  App.  482,  92  Pac 
493. 
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[d]  Improper  remarks  of  the  district  at- 
torney u  to  tbe  fBilar«  of  the  defendant  to 
t«9tif7  cannot  be  deemed  gmund  for  revenwl, 
where  the  court  immediately  instmeted  tho 
jaij  Id  dieregard  sach  remarks,  and  Btated 
llie  law  applicable  to  that  subject.  It  most 
b«  presumed^  in  laeh  ease,  that  the  iary  re- 
garded the  inBtructianH  of  the  court  whera 
the  contrary  does  not  appear. — People  t. 
Amer,  S  Cal.  App.  137,  96  Pac  401. 

[e]  Held,  that  there  was  do  miacondact  of 
the  district  attornej  justifying  a  reversal, 
it  appearing  that  the  jury  was  immediately 
and  properly  inatructed  by  the  court  to  dis- 
regard any  objectionable  remarks  made  by 
tbe  district  attorney. — People  ▼.  Botkin,  fl 
CaL  App.   244,  98  Pae.  861. 


[a]  Upon  a  trial  of  a  legislator  accused  of 
accepting  a  bribe,  tbe  question  whether  or  not 
anv  witnesses  for  the  prosecution  were  ac- 
fomplicfs,  or  whether  any  of  them  were  cor- 
rcborating  witnesses,  who  were  not  accom- 
plicts,  was  one  of  fact  for  the  jury  to  deter- 
mine.—People  T.  Bunkers,  £  Cal.  App.  197, 
84   Pac.   364. 

[b]  A  jury  is  at  all  times  required,  in  render- 
ing their  verdict,  to  apply  the  facts  shown  in 
eviJcDce  in  accordance  with  the  rules  of  law 
given  by  the  court;  but,  in  so  doing,  tbe 
verdict  is  none  the  less  rendered  by  the  jury, 
People  V.  Chadwick,  4  CaL  App.  63,  87  Pat 
38*. 

§  376.    Intent. 

[a]  Tbe  intent  charged  was  a  matter  of  fact 
*bieh  was  for  the  jury  to  determine. — People 
»,  Oaudius,  8  Cal.  App.  5B7,  97  Pac.  687. 

S  3^    Welgbt  and  EfTect  of  Evidence. 

[a]  Where  there  wa«  evidence  for  and 
tgcinat  the  theory  that  the  defendant  fled, 
sad  there  seems  to  have  been  no  concealment 
or  attempt  to  keep  out  of  the  way  of  the 
olGeeTs,  but  there  waa  some  evidence  tending 
to  show  flight,  it  is  for  the  jury  to  determine 
iu  weight. — People  v.  Hemple,  4  Cal.  App. 
120,  87  Pac  827. 

S  384.   CredlbOlty  of  Tmtaeaaes. 

[b]  The  fact  that  the  effect  of  the  adherence 
of  tbe  cellmate  to  his  testimony  in  the  face 
«t  the  information  as  to  the  penalty  for  will- 
ful perjury  resnlting  in  tbe  conviction  of  an 
innocent  person,  was  to  strengthen  that  tes- 
timony in  the  minds  of  the  jurors,  was  due 
«a!ely  to  the  fact  that  tbe  jurors  knew  that 
U  was  testifying  with  that  knowledge;  and 
it  was  proper  for  them  to  know  this  fact 
and  to  take  It  into  consideration  with  all 
other  matters  going  to  the  credibility  of  the 
■itnesi,  in    determining    the   weight    to   be 

given  to   bis    testimony. — People   v,   Soeder, 

150  Cal.  12,  87  Pac.  1016, 


DUTY  OP  OOORT,  |  *08. 

SCOPE  OF  1N3TRDCTI0K3  IN  GENERAL,  I  *0*. 
ALIBI,  i  408. 

EFFECT  OP  EVIDENCE,  |4I1. 

PREaUMPTIOKS  AND  BURDEN  OF  PROOF— IN- 
NOCENCE, 1  418. 

FLIGHT,  1  417. 

CIRCTMSTANTIAL  EVIDENCE,  |  428. 
CHEDIBILITT  OP  WITNESSES,  t  *24, 
CBEDIBILITT  OP  ACCUSED,   1  42S. 
ARGUMENT  OF  C0DK3EL,  142714. 
REASONABLE  DOUBT  AND  DEGREE  OP  FBOOr, 

M28. 
LAW  APPLICABLE  TO  CASE,  |  4B0. 
ARQDMENTATrVENESS.  |  430. 
CONFUSED    OB    MISLEADING    INSTRHOTIONa, 

1448. 
ABSTRACT  INSTHOCnONS  AND  INSTROCmONa 

ABSTRACTLY  CORRECT,  I  44B. 
NECESSITY  THAT  INSTRUCTIONS  CONFORM  TO 

AND  BE  SUSTAINED  BY  EVIDESCE,  |  447. 
CONSTEUCTION  AND  EFFECT  OF  INSTROCTION 

AS  A  WHOLE,  1  4S0. 
ERRORS    CURED    BT    OTHEE    IKSTRUCTI0N3, 

I4S1. 

§  403.    Dntj  of  Court. 

[a]  It  waa  not  error  for  the  eonrt  to  read 
the  information  to  the  jury  in  the  opening 
of  its  insts-uctions. — People  v.  Maugbs,  149 
Cal.  253,  86  Pac.  187. 

[b]  The  court  may  instruct  the  jnry  upon 
any  material  question  upon  which  there  is 
any  evidence  deaerving  of  any  consideration 
whatever.  It  is  for  the  jury  to  determine 
what  facts  are  proved  by  tbe  evidence,  and 
it  is  tbe  duty  of  the  court  to  state  to  tbcm 
the  law  by  which  they  are  to  be  governed 
in  tbe  consideration  of  the  evidence. — People 
V.  Quimby,  fi  Cal.  App.  482,  9S  Pac.  493. 

§  404.    Scope  of  Instrncttons  in  General. 

[a]  Held,  tbat  there  is  nothing  to  criticise 
in  general  Instmctions  intended  to  guard  the 

jury  against  being  moved  with  pity  for  the 
defendant  or  by  prejudice  or  passion  on  ac- 
count of  the  nature  of  the  offense  with  wbich 
she  was  charged,  and  to  impress  upon  them 
the  serious  nature  of  tbe  duties  they  were 
called  upon  to  perform. — People  t.  Botkin,  6 
Cal.  App.  244,  98  Pac.  661. 

g  409.    AUbL 

[a]  Instruction  on  alibi  upheld  In  absence 
of  request  for  more  specific  charge. — People 
V.  O'Neil,  S»  Cal.  259. 

[b]  In  a  prosecution  for  rape,  where  the 
defendant  relied  upon  an  alibi,  an  instruction 


to  entitle  bim  to  an  acquittal,  for  it  is  suffi- 
cient if  he  prove  it  by  a  preponderance  of 
evidence,  or  to  sufficiently  prove  it  to  create 
a  reasonable  doubt  in  yonr  mind  as  to  his 
presence  at  the  time  and  place  where  tbe 
crime  !■  alleged  to  have  been  committed," 
is  erroneoos,  as  authorizing  the  Jury  to  deal 
with  the  iatuB  as  one  to  be  proven  by  a  pre- 
ponderance of  evidence;  whereas,  in  fact,  it 
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need  not  be  proven  at  all  unleBB  tbe  prosecD- 
tioD  hag  eataDliehed  prima  facie  tbe  facts  of 
time  and  place,  and  then  not  by  prepondei- 
ance  or  beyond  a  reasonable  doubt,  but  onlj 
to  each  a  degree  of  certainty  as  will,  when 
tbe  whole  evidence  ii  considered,  create  and 
leave  in  the  minde  of  tbe  jnry  a  reasonable 
doubt  of  tbe  guilt  of  the  accused  .—-People  v. 
MorrU,  3  Cal.  App.  1,  84  Pae.  463, 

[e]  Where  an  information  for  rape  charged 
its  commission  on  a  certain  day  without  flz- 
ing  any  particular  hour,  and  the  prosecuting 
witness  testified  to  but  one  act  on  that  day, 
and  that  it  occurred  at  a  particular  hour,  and 
the  defense  of  an  alibi  at  that  hour  la  relied 
on  by  the  defendant,  the  court  should  charge 
the  jury  a*  to  that  defense,  so  as  to  confine 
their  consideration  of  the  evidence  to  the 
hour,  or  abont  the  hour,  flzed  by  the  proae- 
euting  witnees;  and  instructiona  which  in  ef- 
fect and  in  terms  charged  them  that  they 
could  consider  the  evidence  with  reference  to 
the  entire  day  are  erroneoos. — People  t.  Mat- 
ria,  3  Cal.  App.  I,  S4  Pac  463. 

§  411.    Effect  of  Evidenca. 

[a]  It  is  proper  for  the  conrt  to  instniet 
tbe  jury  tbat  evidence  offered  for  the  purpose 
of  impeachment  ia  to  be  considered  only  in 
reference  to  that  limited  purpose,  and  cannot 
be  considered  aa  eatablishing  the  facts  stated. 
People  T.  Corey,  S  Cal.  App.  780,  87  Pao. 
907. 

[bj  The  charge  of  the  court  tbat  in  con- 
sidering the  weight  and  effect  to  be  given 
to  tbe  testimony  of  witnesses,  the  jurors  have 
tbe  right,  among  other  things,  "to  consider 
tbe  consequences  resulting  to  a  witness,  if 
any,  from  the  result  of  the  trial,"  ii  not  open 
to  the  criticism  that:  it  singles  out  the  de- 
fendant. The  Isngusge  was  general,  and  the 
application  was  left  to  tbe  jury. — People  v. 


§  413.    Presonvtloiu  and  Burden  of  Fn>of— 


[a]  An  iDstmetioD  to  the  jury  on  the  sub- 
ject of  the  presumption  of  the  innocence  of 
the  defendant,  which  is  open  to  the  construc- 
tion tbat  if  the  jury  were  disposed  to  pre- 
same  tbe  defendant  innocent  they  could  do 
so,  and  if  they  were  not  they  need  not,  is  im- 
proper.— People  T.  Maugbs,  149  Cal.  253,  86 
Pac.  187. 

[b]  It  was  proper  to  instruct  the  jury  tbat 
if  two  oppOBing  concluaJoDB  could  witb  equal 
propriety  be  drawn  from  tbe  evidence,  tbe  one 
favoring  innocence  abonld  be  adopted,  and 
that  tbe  one  favoring  guilt  of  the  accused 
could  only  be  adopted  when  conviocins  be- 
yond a  reasonable  doubt. — People  v.  Corey, 
8  Cal.  App.  720,  97  Pac.  S07. 

[c]  An  instruction  by  the  court.  In  the  lan- 
guage of  section  1096  of  tbe  Penal  Code, 
that  "a  defendant  in  a  criminal  case  ie  pre- 
sumed to  be  innocent  until  tbe  contrary  is 
proved,  and,  in  case  of  a  reasonable  doubt 
whether  hia  guilt  is  satisfactorily  shown,  he 
is  entitled  to  an  acquittal,"  is  tbe  equivalent 
of  an  instruction  requested  by  tbe  defendant 
that  "the  presumption  of  innocence  prevail! 


throughout  the  trial;  and  it  is  the  duty  of 
the  jury,  if  possible,  to  reconcile  the  evidence 
with  thiB  presumption." — People  v.  Pntino, 
»  Cal.  App.  192,  98  Pac.  199. 

[d]  As  reasonable  men  of  ordinary  intelli- 
gence, the  jnrora  mnet  have  known  that  the 
presumption  of  defendant's  innocence  men- 
tioned by  the  court  had  reference  to  the 
entire  trial,  and  all  the  evidence  adduced; 
and  it  was  necessarily  implied  that  the  jury 
were  to  consider  each  and  every  portion  of 
tbe  evidence  witb  that  presumption  in  mind. 
People  V.  Patino,  B  Cal.  App.  192,  88  Pac 
199. 

[e]  Where  a  requested  instruction  waa  given 
on  the  eupposition  of  tbe  absence  of  motive, 
the  court,  in  view  of  tbe  evidence,  also  prop- 
erly instructed  the  jury  on  the  supposition 
of  tbe  presence  of  motive,  and  properly  stated 
tliat  tbe  presence  or  absence  of  motive  in- 
ereasea  or  diminisbea  tbe  presumption  of  in- 
nocence, and  can  have  no  other  fuoetiou. — 
People  T.  Botkin,  9  Cal.  App.  244,  98  Pae. 
861. 

[fj  An  inatiuction  aa  to  the  presumption 
of  innocence,  in  Bubstantialty  the  same  lan- 
guage as  that  approved  by  the  supreme  conrt, 
in  »o  far  aa  not  taken  from  an  instmetion 
reqnested  by  tbe  defendant,  cannot  be  deemed 
erroneous.— People  v.  Botkin,  9  Cal.  App.  244, 
98  Pac.  861. 


§  117.    FUght. 

[a]  Although  the  defendant  finally  ■nrren- 
dered  himself  voluntarily,  yet  where  there 
was  evidence  that  the  accused  was  seen  on 
horseback  after  the  homicide,  to  which  he 
referred,  and  stated  that  he  wanted  to  aee 
hia  father  and  get  money  witb  wbich  to  leave 
the  country,  an  instruction  as  to  flight  waa 
appropriate,  and  not  presumed  prejudicial. — 
People  y.  Maugbe,  8  Cal.  App.  107,  96  P&e. 
407. 

§  423.    Clxcnntatantlal  Evidence. 

[s]  Held,  tbat  the  instruction  on  the  anb- 
ject  of  circumstantial  evidence  was  not  argu- 
mentative.—People  V.  Botkin,  B  CaL  App.  244, 
98  Pae,  861. 

S  424.    Credibility  of  Wltneaset. 

Sa]  An  instruction  based  on  enbdivision  2 
section  2061  of  tbe  Code  of  Civil  Proce- 
dure involves  mere  matter  of  commonplace, 
and  when  an  ambiguity  therein  is  clearly 
stated  in  the  latter  part  of  the  instruction, 
no  prejudicial  etroi  appears.  It  ought  not  to 
be  neceseary  to  tell  a  jury  of  average  intelli- 
gence, under  that  section,  that  they  need  not 
accept  tbe  testimony  of  any  number  of  wit- 
nesses if  it  does  not  convince  them  of  the 
truth  of  tbe  fact  to  which  it  relates. — People 
V.  Maugbs,  8  Cal.  App.  107,  96  Pac.  407. 

[b]  A  charge  by  tbe  court  that  "the  pre- 
aumption  that  a  witness  speaks  the  trntli 
may  be  repelled  by  his  interest  in  the  case, 
if  any,  or  hia  bias  or  prejudice,  if  any," 
though  it  goes  beyond  leetion  1S47  of  the 
Code  of  Civil  Procedure,  is  not,  therefore, 
error;  and  it  amonnts  only  to  telling  the  jury- 
that  interest  and  blai  may  be  considered  in 
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[c]  The  court  did  not  err  aftar  giving  the 
lunraetion  as  to  the  effect  of  evidence  and 
nnmber  of  witnesses,  embodied  in  tubdivi- 
tiea  Z  ot  section  20fil  of  tlie  Code  of  Civil 
Proredure,  in  furtber  explaining  and  amplifv- 
ing  it  bjr  sajaug:  "In  other  wards,  it  is  not 
tbe  greater  number  of  Witnesses  that  shoald 
control  yoa  wliere  their  testimony  is  not  satis- 
fsetory   to   yoar   minds,  against   a   less 


telling  the  truth.  It  is  upon  the  qualitjr  of 
the  testimoDj  rather  than  the  quantity  or  the 
Bomber  of  vritn esses,  that  fou  should  act, 
providing  it  produces  In  jour  minds  this 
moral  couvietion,  and  satisfies  jou  of  its 
tmthfalness. " — People  v.  BotUn,  9  Cel.  App. 
m,  S8  Pac  861. 

5  425.    OndlWUty  of  Accnaed. 

[a)  It  was  reversible  error  to  instmet  the 
jiiry  that  "where  the  defendant  offers  him- 
%tit  as  a  witness  in  determining  his  eredi' 
bilit^,  it  is  proper  to  take  Into  consideration 
the  eonseqnences,  inducements,  and  tempta- 
tions which  would  ordinarily  influence  a  per- 
(on  in  Ills  situation."  Such  instruction  is 
prejadieial  to  the  rights  secured  to  the  de- 
fendant bj  the  constitution  and  laws. — 
People  V.  Maughs,  140  Cal.  £53,  S6  Pac.  187. 

S  42Tyi.    Argnment  of  CoiuueL 

[a]  Where  connsel  for  defendant,  in  argn- 
nent  to  the  jury,  spoke  of  the  deceased  as 
"this  Armenian,"  and  of  the  defendant  as 
having  a  father  and  mother  in  the  "good  old 
state  of  Missouri,"  it  was  proper  to  instruct 
the  jury  that  tbej  had  nothing  to  do  with 
the  place  of  birth  or  the  nationality  of  the 
deceased,  or  the  situation  of  the  defendant 
or  the  deceased  with  reference  to  their 
fimilies.— People  v.  Taylor,  i  Cal.  App.  31, 
87  Pae.  215, 

S  428.    B«aaoiiahl«    DonH    and    Degree    of 
Proof. 

[a]  Where  the  court  bad  given  the  approved 
iastraetion  as  to  reasonable  doubt,  the  addi- 
tion of  the  words,  "a  reasonable  doubt  is  a 
doubt  based  upon  reason,  and  growing  out  of 
the  testimony  and  evidence  in  the  case,"  is 
not  an  incorrect  paraphrase  of  the  definition, 
tnd  docs  not  import  that  the  jury  must  give 
a  reason  for  their  doubt. — People  v.  Uanasse, 
153  Cal.  10,  94  Pae.  92. 

[b]  An  instruction  as  to  reasonable  doubt 
to  the  effect  that  conviction  beyond  possible 
doubt  is  not  required,  but  only  moral  cer- 
tainty is  reqnifed,  producing  conviction  in  an 
unprejudiced  mind,  and  that  if  the  jury  are 
satisfied  beyond  a  reasonable  doubt  of  the 
tnill  of  the  defendant  there  should  be  a  ver- 
dict of  conviction,  was  proper.  It  in  effect 
bitmeted  the  jury  that  they  must  be  satis- 
fied to  a  moral  certainty,  and  beyond  a  rea- 
sonable doubt,  of  the  guilt  of  the  defendant 
in  order  to  convict  him. — People  v.  Simmons, 
T  CaL  App.  659,  95  Pae.  48. 


[c]  An  instruction  to  the  jnry  on  the  sub- 
ject of  reasonable  donbt,  giving  substan- 
tially the  definition  by  Justice  Shaw  in  Com- 
monwealth Y.  Webster,  5  Cush.  320,  and  add- 
ing that  "a  reasonable  doubt  is  a  doubt  based 
upon  reason,  and  growing  out  of  the  testi- 
mony and  evidence  in  the  ease,"  is  not  er- 
roneous.-~People  v.  Tnn  Eee,  8  CaL  App.  82, 
OS  Pae.  05. 

[d]  All  of  the  instructions  embodied  in  the 
etiarge  to  the  jury  are  to  be  eonetrued  to- 
gether; and  when  they  embody  the  whole  law 
as  to  reasonable  doubt,  instruetiocs  given 
mnst  be  deemed  modified  by  that  law,  though 
not  fuUy  expressed  in  each  instruction. — 
People  V.  Corey,  8  Cal.  App.  720,  B7  Pac. 
907. 

[f]  Where  the  court  gave  the  well-known 
charge  from  the  Webster  ease  upon  reasonable 
doubt,  the  court  did  not  err  in  stating  that 
that  term  does  not  mean  a  "mere  possible 
doubt,  a  conjectural  donbt,"  nor  "a  doubt 
which  is  merely  capricious." — People  v.  Bot- 
kin,  9  Cal.  App.  244,  08  Pac-  861. 

[g]  When  a  court  has  properiy  instructed 
the  jury  as  to  the  law  of  reasonable  doubt  in 
the  oft-approved  language  of  Chief  Justice 
Shaw,  which  is  aaffieient  tor  all  courts  of  last 
resort,  it  should  be  sufGoient  for  the  trial 
court,  without  farther  amplification,  but  it 
is  held  that  the  amplification  made  in  the 
present  ease,  rightly  understood,  is  within 
the  proper  doctrine  of  reasonable  doubt  as 
given  by  Chief  Justice  Shaw. — People  v,  Del 
Cerro,  9  Cal.  App.  764,  100  Pac.  887. 

fh]  An  instruction  that  a  reasonable  donbt 
must  have  some  reason  arising  out  of  the  evi- 
dence in  the  case,  which  can  be  found  there- 
in and  that,  as  applied  to  the  evidence  in 
criminal  cases,  it  means  an  actual  and  sub- 
stantial doubt  growing  out  of  the  unsatis- 
factory nature  of  the  evidence  in  the  case, 
and  that  the  jury  cannot  go  outside  of  the 
evidence  to  hunt  np  a  reasonable  doubt  on 
which  to  acquit,  is  not  erroneous. — People  v. 
Del  Cerro,  9   Cal.  App.   764,   100  Pac.  887. 

§  4S0.    Law  Applicable  to  Case. 

[a]  A  remark  made  at  the  conclusion  of  an 
initrnction  that  the  jury  must  determine  all 

Suestions  of  fact,  but  must  receive  the  law 
^>m  the  court,  that  "if  you  do  so,  no  harm 
can  come  from  my  errors,  if  I  commit  any, 
for  a  supreme  court  sits  to  correct  them,  and 
the  jury  should  not  assume  to  exercise  the 
functions  of  that  tribunal,"  only  emphasizes 
the  duty  of  the  jnry  to  be  governed  by  the 
instructions  of  the  court,  and  is  not  erroneous. 
People  V.  Botkin,  0  CaL  App.  244,  98  Pac. 
SSI. 

§  430.    AxgnmentatlTeneas. 

[a]  The  court  properly  refused  to  give  re- 
quested instructions  which  were  wholly  in- 
applicable to  the  evidence  or  which  were 
argumentative  in  their  character. — People  v. 
TrebUeoi,  149  Cal.  307,  86  Pac.  684. 


§  443.  Confused  or  Misleading  Instmctlona. 
[a]  Instruction  quoted  in  opinion  herein 
held  calculated  to  confuse  the  jury,  and  it 
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mnrt  h»T«  been  eztremelr  difflcolt,  if  not 
tmposaible,  for  them  to  determine  from  it  tbe 
correct  deAnition  of  the  crime  with  which  de- 
fendaat  w&s  charged. — People  v.  Idonaban, 
59  CaL  389. 

§  446.  Abstract  Instractlons  ind  Instnic- 
tloiu  Ahstractly  Ooirect. 
[a]  A  mere  abstract  instruction  "that  the 
mere  possesaioo  of  any  article,  whether  it 
can  or  cannot  be  uaed  in  the  perpetration  of 
crime,  is  not  of  itielf  (ufficient  to  convict 
the  defendant,  but  ii  a  mere  eircnmstance 
which  nmjr  or  may  not  tend  to  prove  the 
charge  againet  the  defendant,"  wat  properly 
refnsed. — People  v.  Weber,  149  Cal.  325,  66 
Pac.  671. 

§  447.    NecessI^  -tlist  Instractlona  Conform 
to  mi  be  Sustained  b7  BTldesce. 

[a]  The  court  properly  refused  to  give  re- 
quested instructions  and  poctions  of  inatrue- 
tioug  which  there  was  no  evidence  to  support, 
and  to  give  requested  instmetions  which  were 
Hubstantially  considered  in  the  charge. — 
People  V.  Owens,  3  CaL  App.  750,  86  Pao. 
9S0. 

§  460.    Coiutrnctfoii  and    Effect  of  Instrnc- 
tlon  as  ft  Whole. 

[a]  Where  the  defendant  in  a  criminal  case 
tried  before  the  rendition  of  the  opinion  in 
People  V.  Maughs,  149  Cal.  253,  86  Pac.  187, 
becomes  a  witness  in  bis  own  behalf,  an  in- 
struction that  he  bad  such  right  and  that  the 
jiiTj  ebould  consider  his  teBtimony  as  they 
would  that  of  any  other  witness,  but  that  it 
was  "proper  for  the  jury  to  bear  in  mind 
the  situation  of  the  defendant,  the  manner 
in  which  he  may  be  affected  by  the  verdict, 
and  the  very  grave  interest  he  must  feel  in 
it,  .  .  .  and  to  consider  whether  this  posi- 
tion and  interest  may  not  affect  bis  credi- 
bility or  color  his  testimony,"  will  not  be 
construed  as  evidence  of  a  desire  on  the  part 
of  the  trial  judge  to  be  unfair  to  the  defend- 
ant. Tbe  intimation  given  by  tbe  supreme 
court  in  the  ease  of  People  v.  Maughs,  that 
it  would  consider  tbe  giving  of  such  an  in- 
struction thereafter  to  be  evidence  of  unfair- 
ness on  the  part  of  the  trial  court  prejudicial 
to  tbe  defendant,  was  not  intended  to  have  a 
retroactive  effect.— People  v,  Eyan,  152  Cal. 
304,  92  Pac.  853. 

[b]  In  determining  whether  or  not  the  law 
was  properly  declared  for  the  guidance  of 
the  jury,  tbe  court  should  look,  not  to  one 
isolated  excerpt  from  tbe  instructions,  but 
to  tbe  charge  as  a  whole, — People  v.  Besold, 
154  Cal.  363,  97  Pac.  871. 

[c]  Where  the  court  had  charged  the  jury 
that  the  "law  presumes  every  man  innocent 
until  bis  guilt  IS  established  beyond  all  rea- 
sonable doubt,  and  this  presumption  attaches 
to  every  fact  essential  to  conviction,"  sueh 
inBtruetion  is  to  be  taken  in  connection  with 
an  inatruetion  that  "wbUe  every  fact  essen- 
tial to  prove  the  guilt  of  the  defendant  tp  a 
moral  certainty  must  be  fully  proven,  the  law 
permits  this  to  be  done  by  circumstantial 
evidence,  and  where  tbe  evidence  is  circum- 


stantial, but  proves  every  fact  essential  to 
sustain  the  hypothesis  of  guilt,  and  to  ex- 
elude  the  hypothesis  of  innocence,  and  is  in- 
consistent with  any  other  rational  eonela- 
aion  than  that  of  the  guilt  of  the  defendant, 
tbe  law  makes  it  the  duty  of  the  jury  to 
convict  the  defendant,"  and  there  was  no 
error  in  such  instructions. — People  t,  Cain,  7 
Cal.  App.  163,  93  Pac.  1037. 

[d]  Instructions  eiven  are  to  be  construed 
together;  and  in  cnargin^  tbe  jury  it  is  not 
necessary,  in  dealing  with  each  particular 
phase  of  the  case,  to  repeat  all  of  the  condi- 
tions and  limitations  which  are  to  be  gathered 
from  tbe  entire  text, — People  ».  Cain,  7  CaL 
App.  163,  93  Pac.  1037. 

[e]  In  determining  the  propriety  of  instrnc- 
tione,  the  entire  charge  of  the  court  must  be 
oonsidered,  and  if,  as  a  whole,  it  correctly 
states  the  Ian,  it  is  free  from  error,  not- 
withstanding selected  passages  may  state  a 
proposition  without  at  the  same  time  and  in 
immediate  connection  stating  the  exceptions 
or  qualflcations  to  wbieh  it  is  subject  in  its 
application  to  the  case  in  band. — People  t. 
Del  Cerro,  9  Cal.  App.  764,  100  Pae.  887, 

§  451,    Erroia  Coted  by  Other  butmctlona. 

[a]  An  abjection  that  a  special  instruction 
as  to  circumstantial  evidence  appearing  in 
the  record  was  not  sufficiently  full,  sboirs  no 
error,  where  it  appears  that  another  instruc- 
tion was  given  on  the  same  point  which  is 
tot  in  the  record.  In  its  absence  it  must  be 
presumed  that  it  was  correct,  and  fnlly  met 
tbe  case  made  by  that  evidence, — People  v. 
Kusso,  8  CaL  App,  638,  97  Pac.  700. 

[b]  The  erroneous  instruction  is  not  cured 
by  another  instruction  "that  no  inference  of 
guilt  can  be  drawn  against  him  (defendant) 
for  a  failure  to  testify  in  bis  own  behalf."— 
People  v.   Charles,  9  Cal.  App.   338,   99   Pac. 


H.    REQUESTS  POB  INSTBUCTION". 

IIECE8EITT  FOB  REQUESTS,  I  4SZ. 

FURTHER  OR  UORE   SPECIFIC  INSTBUO- 

TIONa.    !  453. 

■ PBESDMPTION  OF  INNOCENCE.  1  45a. 

TESTIMONY  OF  ACCUSED,  J  «8i4, 

REASONABLE  DOUBT,  |  *5». 

CHANGE  OB  MODIFICATIOS  OP  REgUESTED  IS- 

BBFUSAL     OF    REQUESTS— DUTY    OF    COUBT, 

i«3, 
. INSTRUOTIONa  SUBSTANTIALLT  IKOLDD- 

ED  IN  THOSE  OITEN.  {  *tS. 
•BEQUESTS  WHOLLY  OB  PARTLY  SRBO*f- 

EOU3,    INAPPLICABLE    OR    UISLEADINQ, 

liM. 

S  452.    Necessity  for  BeqQesta. 

[a]  Where  no  request  was  made  at  the  trial 
for  an  order  to  limit  such  evldeuee  to  ita 
legitimate  purpose  of  identification,  defend- 
ant wilt  not  be  beard  to  complain  upon  no- 
peal  that  it  was  not  so  limited,  especially 
where,  without  such  request,  the  court 
charged  the  jnry  that  such  evidence  wg«  re- 
ceived for  the  purpose  of  identification  only. 
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Peopli  T.  CMtUe,  8  Cal.  App.  485,  86  Pae. 

745. 
[b]  The  failure  ot  th«  eooxt  to  instract  the 
jatj  upon  anj  pm position  deemed  eBsentixl 
bj  the  defendant  is  not  to  be  regarded  as 
uror  uuleee  the  dnfendaiit  made  a  lequeat  for 
■aid  instruction. — People  t.  White,  C  Cal. 
App.  328,  90  Pac.  471. 


did  not  more  fully  instruct  the  jury  on  that 
qnescion,  where  the  defendant,  whose  duty  it 
was  to  request  further  inatrnction  if  desired, 
made  no  such  request. — People  v.  Weber,  14B 
CaL  325,  86  Pac.  671. 
[b]  Wfaere  the  eonrt  in  it«  ebarge  defined 
tbe  erime  of  robbery  in  the  general  terms  of 
the  statute,  the  defendant  will  be  deemed  to 
have  been  satisfied  witb  tbe  charge  as  given, 
in  the  absence  of  a  request  fur  a  more  par- 
tienlsr  charge,  which  it  was  bis  doty  to  ask, 
if  deemed  necessary  for  bis  protection. — 
People  T.  CastUe,  3  C&L  App.  4ST,  86  Pao. 


S  45B.    FreBnmptloii  of  InnoceDce. 

[a]  That  portion  of  tbe  instruction  refnaed, 
that  "it  is  stilJ  your  duty  to  permit  no  pre- 
sumption of  law  from  these  facts  to  be  raised 
againet  the  defendant,"  though  tec bnic ally 
true,  renders  the  instruction  somewhat  con- 
fusing, and  might  well  have  been  eliminated, 
tbongh  it  does  not,  in  connection  witb  tbe 
other  parts  of  the  instrDction,  render  it  erro- 
neoDs  as  a  whole. — People  t.  Conness,  150 
CaL  114,  SS  Pae.  821. 

[b]  The  refusal  of  a  correct  instruction  re- 
quested by  the  defendaat  as  to  tbe  continu- 
ance of  the  presumption  of  innocence, 
througheut  the  entire  case,  which  might  prop- 
erly have  been  given,  was  not  prejudicially 
erroneous,  where  the  requested  instruction 
was  substantially  included  in  the  charge  of 
the  court.— People  v.  Ye  Foo,  4  Cal.  App.  730, 
S9  Pae.  450. 

S  ISBVi.  ■  TeBtlmony  of  Accnaed. 
[a]  Astnming.  as  the  trial  court  must,  in 
gimg  an  instruction  based  on  defendant's 
lestimony,  that  it  was  entirely  true,  it  waa 
the  plain  duty  of  the  court  to  give  tbe  in- 
itmetion  requested,  and  to  have  informed 
Cbe  jury  of  defendant's  legal  rights,  should 
they  find  the  facta  claimed  by  defendant  to 
be  true. — People  t.  Williamaon,  6  Cal.  App. 
33fl,  92  Pae.  313. 

f  469.    BeMOoabla  Doubt. 

[a]  Tbe  court  properly  refused  requested 
inRmetions  aa  to  reasonable  doubt  whieb 
were  elsewhere  embodied  in  the  charge,  and 
in  instraction  tbat  if  the  jury  ware  satisfied 
l>ejDnd  a  reasonable  doubt  of  the  guilt  of 
the  defendant  they  should  And  him  gritty,  is 
not  inconsistent  witb  a  further  iostniotion 
that  the  evidence  of  defendant's  gnUt  waa 
dicuinstantial,  and  that  each  material  cir- 
tanttants  nnst  be  proved  to  their  satisfac- 


tion beyond  a  reasonable  doubt,  or  they 
must  acquit.— People  v.  Weber,  149  Cal.  325, 
86  Pac.  671. 

f  462.    Cluuig«  or  UodUcatltm  of  Beqoested 


[a]  Where  an  erroneous  instruction  mieht 
have  been  wholly  rejected,  the  modification 
thereof  to  eliminate  objectionable  matter  was 
proper.— People  v.  Weber,  149  Cal.  325,  86 
Pac.  671. 

[b]  A  requested  Instruction  that  "defend- 
ant ia  entitled  to  the  independent  judgment 
of  every  juryman,"  was  properly  modified  so 
as  to  make  it  read  that  "each  side"  is  so 
entitled.- People  v.  Weber,  149  CaL  325,  86 
Pac,  671. 

[c]  Where  the  eonrt  modifies  an  instraetion 
requested  b^  the  defendant  in  a  criminal 
case,  and  gives  it  as  modified,  the  modified 
instruction  becomes  the  court's  instruction, 
and,  if  erroneous,  it  is  subject  to  the  same 
exception  as  if  given  without  any  request 
therefor. — People  v.  Wong  Sang  Lung,  3  Cal. 
App.  221,  84  Pac.  843. 

[d]  Tbe  court  should  give  instructions  re- 
ijuested  by  tbe  defendant  which  clearly  ei- 
press  the  law  in  the  language  asked,  but  it  is 
not  reversible  error  to  modify  instructions 
where    the    modification    amounts    but    to    : 


227. 

[e]  It  was  proper  to  modify  a  requested 
instruction  so  aa  to  make  it  import  substan- 
tially that  where  the  evidence  justified 
equally  or  alike  a  conclusion  of  guilt  or 
innocence,  the  jury  must  adopt  the  latter, 
and  to  refuse  a  requested  instruction  as  to 
two  chains  of  circumstances  not  covered  by 
a  rule  of  law,  and  not  within  the  facts  of 
the  case.- People  v.  Corey,  6  Cal.  App.  720, 
97  Pac.  907. 

[f]  The  court  properly  modified  an  instruc- 
tion as  to  the  distrust  of  a  willfully  false 
witness,  the  request  for  which  sdded  to  the 
code  provision  evidence  taken  either  at  the 
preliminary  examination  or  at  the  trial,  by 
striking  out  all  allusion  to  the  place  where 
the  evidence  was  given. — People  v.  Corey,  8 
Cal.  App.  720,  97  Pac.  807. 

$  463.  Befnsal  of  Baqnasta — Duty  of  Conrt, 
[a]  A  defendant  is  entitled  to  have  an  in- 
struction given  when  it  announces  the  law, 
responsive  to  every  element  of  his  defense 
shown  by  the  evidence. — People  v.  Hemple,  4 
CaL  App.  120,  87  Pac.  227. 


[a]  Error  of  refusing  a  proper  instruction 
is  not  cured  by  tbe  fact  that  it  was  in  sub- 
stance given  by  the  conrt. — People  v,  Cle- 
mentsbaw,  59  Cal.  385. 

[b1  BequBsted  instruetions,  whieb  are  al- 
ready substantially  given  and  covered  by 
the  general  charge,  or  apeeial  instructions, 
are  properly  refused. — People  v.  Boney,  100 
Cat.  37S,  34  Pae.  862. 
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[c]  InatraetioDB  alteadf  mbrtaatiallj'  given 
piay  be  refnaed. — People  v.  Perry,  144  CaL 
748,  78  Pae.  284. 

[d]  Where  the  eonrt  gave  a  requested  in- 
■truction  aa  to  the  preaamption  of  innocence 
of  the  defendant,  which  aeeomp antes  him 
throughout  the  trial  and  in  the  jurf-room, 
and  which  will  avail  to  acquit  him  unless 
overcome  by  sufficient  proof  of  guilt,  the 
modification  thereof  hj  omitting  the  matter 
of  necessary  proof  beyond  a  reasonable  doubt, 
which  was  in  itself  unobject  ion  able,  was  not 
injurious,  where  the  coort  had  ehenhere 
instraeted  the  jury  that  unless  they  were 
"satisfied  beyond  a  reasonable  doabt  that  the 
presumption  of  innocence  which  the  law  gives 
him  is  overthrown,  it  is  tbeir  duty  to  render 
a  verdict  of  not  guilty." — People  ».  Weber, 
149  Cal.  325,  88  Pae.  671. 

[e]  It  was  not  error  to  refuse  to  give  a  re- 
quested inetruetion  that  the  evidence  of  cer- 
tain named  witueesee  had  been  stricken  out, 
where  the  court  bad  given  an  instruction  as 
to  all  evidence  stricken  out;  and  the  naming 
of  the  particular  witnesees,  the  list  of  which 
was  incomplete,  would  have  served  to  con- 
fuse the  jury.— People  t.  Weber,  140  CaL 
3£S,  86  Pae.  671. 

[f]  It  was  not  error  to  refuse  a  long  argu- 
mentative request  warning  the  jury  ageinst 
being  influenced  by  public  sentiment,  where 
no  neCGEsity  appears  in  the  record  for  sach 
special  admonition,  and  the  jury  was  else- 
where instructed  that  the  verdict  must  be 
the  unbiased,  independent  verdict  of  each 
jnror,  uninfluenced  by  any  consideration  ex- 
cept the  evidence  received,  the  law  declared, 
and  the  arguments  thereon. — People  v.  Feld, 
149  Cal.  464,  80  Pae.  1100. 

[g]  The  court  did  not  err  In  refusing  a  re- 
quest covered  by  another  instruction  on  the 
same  eubject  given  by  the  court, — People  Y. 
Feld,  149  Gal.  464,  86  Pae.  1100. 

[h]  Where  the  inttmctions  given  by  the 
court  of  its  own  motion  embraced  the  same 
principles  of  law  contained  in  the  instme- 
tions  asked  by  the  defendant,  the  refusal  to 
give  the  in etruc tions  requested  by  the  de- 
fendant ia  without  prejudice. — People  t. 
Smith,  151  CaL  S19,  91  Pae.  511. 

[i]  The  refusal  to  give  a  requested  instme- 
tion,  the  substance  of  which  has  already  been 
given,  is  not  error.— People  v.  Buck,  151  CaL 
667,  Ul  Pae.  5S9. 

[j]  The  refusal  to  give  a  requested  instme- 
tion  ii  not  error,  if  the  proposition  covered 
thereby  is  included  in  other  instructions 
given  by  the  court. — People  v.  Whalen,  134 
Cal.  473,  88  Pae.  104. 

[k]  There  was  no  error  in  refusing  Instruc- 
tions offered  by  the  defendant  as  to  the  de- 
gree of  certainty,  with  which  circumstances 
ehould  be  proved,  and  as  to  the  presumption 
of  innocence,  where  the  law  on  those  subjects 
was  clearly  and  fully  stated  In  the  eherge 
of  the  court  to  the  jury. — People  v.  Fernac- 
del,  3  CaL  App.  689,  86  Pae.  899. 

[]]  Beqneated  instrnctions  covered  by  other 
Instructions  given,  or  which  there  is  no  evi- 
dence to  support,  or  which  would  have  been 
charging  the  jury  as  to  a  matter  of  fact. 


[m]  The  law  does  not  require  tautology,  and 
It  vras  not  error  to  refuse  instructions  re- 
quested fay  the  defendant  which  were  almost 
literally  and  substantially  embodied  in  the  . 
charge  of  the  court. — People  v.  Simmons,  T 
Cal.  App.  65 B,  95  Pae.  48. 

[n]  It  was  not  prejudicial  to  refuse  a  re- 
quested instruction  as  to  the  presumption  of 
innocence  that  "it  is  the  duty  of  the  jury, 
if  possible,  to  reconcile  the  evidence  with 
this  presumption,"  where  an  intelligent  a^ 
plication  of  the  instruction  given,  wtiich  it 
mnst  be  presumed  was  given  by  the  jury, 
must  necessarily  have  led  the  jury  to  con- 
sider the  evidence  with  the  .presumption 
present  In  their  minds,  and  they  eould  not 
nave  reached  a  verdict  of  guilty  withoat 
having  found  that  the  evidence  eould  not  be 
reconciled  or  made  consistent  with  the  pre- 
sumption of  innocence. — People  v.  Yns  Kee, 
8  Cal.  App.  82,  96  Pae.  95. 

[oj  It  is  not  the  duty  of  the  court  to  repeat 
an  instruotion  to  the  jury,  at  the  request  of 
the  defendant,  which  is  given  elsewhere  in 
the  charge. — People  v.  Yun  Kee,  8  CaL  App. 
82,  96  Pae.  99. 

§  <6A.    — —  Beaueats  Wbolly  or  Partly  Br- 
rooeoua,  In^tplicable  or  Ulsleadlng, 

[a]  Instructions  which  are  inapplicable  to 
evidence  are  properly  refused. — People  v. 
Parry,  144  Cal.  748,  78  Pae  284. 

[b]  Requested  instructions  containing  fanlty 
expressions,  and  requested  instructions  other- 
wise embodied  in  requests  given  by  the  court, 
were  properly  refused. — People  v.  Cook,  148 
Cal.  334,  83  Pae  43. 

[e]  An  instruction  requested  by  the  defend- 
ant, calling  particular  attention  to  the  testi- 
mony of  a  witness  for  the  people  as  opposed 
to  the  testimony  of  a  witness  for  the  defense, 
which  carried  with  it  the  intimation  tlint  the 
witness  for  the  prosecution  was  to  be  dis- 
trusted, was  properly  refused. — People  v. 
Amer,  151  Cal.  303,  90  Pae.  698. 

[d]  An  instruction  which  in  effect  directed 
the  jury  to  acquit  the  defendent  if  they  be- 
lieve that  some  of  the  witcesses  of  the  prose- 
cution were  actuated  by  illegal  motives,  not- 
withstanding ample  evidence  for  his  convic- 
tion might  have  been  giv-'n  by  other  wit- 
nesses, is  properly  refused. — People  y.  Brad- 
bury, 151  CaL  675,  91  Pae.  497. 

[e]  Instructions  given  to  tbe  jury  must  al- 
ways be  adapted  to  the  evidence  and  cir- 
cumstances of  the  case  on  trial,  and  requests 
for  instructions  by  the  defendent  which  were 
inapplicable  thereto  were  properly  refnaed. — 
People  T.  White,  5  Cal.  App.  329,  90  Pnc.  471. 

[f]  Where  the  testimony  for  the  prosecu- 
tion included  that  of  an  expert  and  a  police 
detective,  and  the  defendant  requested  no  in- 
struction embodying  the  law  of  evidence 
applicable  to  expert  and  detective  testimony, 
instructions  requested  by  bim  asanming  with- 
out proof  that  the  testimony  of  eaeh  was 
paid  for,  and  tliat  each  was  an  interested 
and  "hired  witness,"  were  properly  refused. — 


DqitizedbyGoOt^le 


CBIMINAL  LAW,  XH,  J,  «,  U  170-500. 


870S 


[g]  TIi«  court  propsrlj  refoied  an  inatme- 
tion  requested  bj  the  defendant,  which  i« 
aore  in  the  nature  o(  an  argument  than  an 
inetmetion  on  the  law  pertaining  to  the 
facta  ef  the  caee.— People  v.  Cowlev,  7  CaL 
App.  501,  H  Pae.  866. 

[h]  It  waa  not  error  to  refoae  to  caution 
the  jury  at  defendant's  request  against  being 
ewayed  "by  popular  feeling,"  or  to  inform 
them  "that  the  multitude  are  not  the  judges 
«f  thia  ease,"  where  there  is  nothing  in  the 
case  to  suggest  that  "popular  feeling^  had  in 
any  manner  been  aroused  or  manifested  in 
any  way,  or  in  any  way  calculated  to  arouse 
popular  feeling. — People  t.  Yun  Eea,  8  Cal. 
App.  Se,  BO  Pae.  95. 

[i]  An  instmetton  requeated  by  the  defend- 
ant "that  in  every  crime  or  publie  offense 
thera  mast  exist  a  union  or  joint  operation 
of  act  and  intent,"  omitting  the  element  of 
"criminal  negligence"  contained  in  tha  stat- 
ute, was  property  refused. — People  v.  Price, 
9  CaL  App.  S18,  68  Pae.  filT. 

[j]  ITie  court  properly  refused  to  instruct 
the  jury  aa  to  a  defense  of  alibi,  where  there 
was  no  testimony  inconsistent  with  defend- 
ant's presence  at  the  time  when  and  the 
Elace  where  the  ofTense  alleged  is  shown  to 
ave  been  committed. — People  v.  Charles,  0 
CaL  App.  33S,  90  Pae.  383. 


PLACIKO  JTTBOB  IS  OHABOB  OP  OITIOEB— ELI- 
BOB,  l*TO. 
EXAUINATIOy  DOBISS  TRIAL,  |4701t. 
USE  OF  INTOXICANTS,  I  4TSH. 
BEPABATIOIT,  l*1t. 
BESTATIKO   TZSTlUOlTr  APTEB   BOBUIsaiOtT, 

1  «Te. 

£  470.  Placing  Jnor  In  Olutrga  of  OBlen-^ 
Elisor. 
[a]  It  waa  error  for  the  court  to  order  tlie 
appointment  of  an  elisor  to  take  charge  of 
the  jory,  for  disqualification  of  the  sheriff 
and  coroner,  upon  ex  parte  affldavita  of  the 
prosecution  to  such  disqaalifl cation,  and  to 
refuse  to  allow  the  defendant  to  be  heard 
as  to  the  fact  of  tha  die  qualification  of  the 
aherlff  and  coroner,  and  also  as  to  the  dis- 
qualification of  the  elisor  by  reason  of  bias 
and  prejudice  against  the  defendant. — Peo- 
ple V.  SchmltE,  7  Col.  App.  330,  B4  Pae.  407. 

$  470Vi.    Ezamlnatlon  Dnrlng  TrlaL 

[a]  A  request  of  the  defendant,  during  the 
taking  of  testimony  before  the  jnry,  to  aek  the 
jury  in  open  eoort  whether  they  had  read  any 
reports  of  the  trial  in  the  newspapers,  was 
properly  refused^  on  the  ground  that  that  was 
not  the  proper  time  or  p^ce  for  such  inquiry. 
People  T.  PemaudcK,  3  Cal.  App.  66B,  SO  Pae 
899. 

§  ITCVt.    Uh  of  mtoxlcanti. 

[a]  The  fact  that  some  of  the  juror*  used 
intoiieating  Uquora  in  moderation  during  the 


trial  does  not  vitiate  the  verdict  where  it 
appear*  that  nqne  of  them  were  intoxieated, 
and  that  no  liquors  of  any  kind  were  need 
after  the  sabmisaion  of  the  cause. — People  v, 
Emmons,  7  CaL  App.  635,  9S  Pae.  1032. 

5  470.    Separation. 

[a]  When  the  separation  of  the  jury  daring 
the  trial  waa  shown  to  be  for  only  an  inno- 
cent purpose,  and  that  It  was  not  the  occa- 
sion for  any  communication  at  all  concerning 
the  ease  on  trial,  and  that  the  separated  juror 
waa  in  charge  of  an  officer,  such  separation 
wai  not  fatal  to  the  verdict. — People  t. 
Emmoni,  T  Cal.  App.  685,  95  Pae.  10S2. 

§  478.    Bettattng   Testlinony  After  Snbmte- 

[a]  Where  the  jury,  after  retiring,  came 
Into  court,  and  requested  to  have  certain  tes- 
timony, including  that  of  the  defendant,  read 
to  them,  the  court  is  only  required  to  have 
read  to  them  so  much  of  the  defendant's  tea- 
tintony  as  they  may  desire. — People  r.  Smith, 
S  CaL  App.  S2,  84  Pae  449. 

K.    VEBDICT. 
S  48eVi.    Effect  of  Verdict— End  of  TriaL 

ia]  The  trial  ended  with  the  announcement 
the  verdict  of  the  jury  upon  the  issue  of 
fact  submitted  to  it  for  its  decision. — People 
V.  stokes,  5  Cal.  App.  205,  SB  Pae.  997. 

§  488.    Sniploiag*. 

[a]  A  general  verdict  finding  that  "the  de- 
fendant guilty  as  charged"  is  sufficient,  and  - 
the  words  appended  thereto,  "and  that  the 
property  obtained  waa  of  the  amoont  of 
tEI)0,"  might  be  eliminated  as  surplusage; 
yet,  where  the  offense  charged  was  the  ob- 
taining of  4200  lawful  money  of  the  United 
States,  the  word  "amount,"  used  with  refer- 
once  thereto,  is  synonymous  with  "value"; 
and   the  form   of  the  verdict  shows   no   sub- 


§  499.    Recording. 

[a]  Fact  that  verdict  Is  not  transcribed  in 
the  minute -book  until  after  the  jury  has  been 
discharged  does  not  render  it  Invalid,  where 
It  was  transcribed  on  a  sheet  of  paper  and 
read  to  and  acknowledged  by  the  jury. — 
People  r.  Qilbert,  57  Cal.  06. 

S  600.    Oonatmctlen  and  Operation. 

[a]  Although  the  verdict  is  to  some  extent 
informal,  it  is  the  duty  of  the  trial  conrt 
to  conetruo  it  so  as  to  give  it  the  effect 
intended  by  the  jury,  if  the  intended  effect 
can  be  ascertained  from  its  language  consid- 
ered in  connection  with  the  pleadings  and 
the  evidence. — People  v.  Morley,  8  Cal.  App. 
372,  97  Pae.  84. 

[b]  The  jury  may  find  the  defendant  {^iltj 
of  any  offense,  the  commission  of  which  ia 
necessarily  included  in  that  with  which  be 
ia  eharged;  and  the  verdict  must  be  read  and 
construed  with  the  plea  of  the  defendant  and 


DqitizedbyGoOt^le 


CRIMINAL  LAW,  Xn,  L,  XIH,  »  801-538. 


§  601.  InesnlaTltlM  In  FroModlDca  Prelim- 
laaiy  to  TriaL 
[a]  Where,  in  impanel  me  nt  of  the  jary  » 
father,  being  a  qualified  juror,  was  sobati- 
tnted  for  his  son  on  th«  panel,  and  do  objec- 
tion waa  made  to  his  qualification,  and  he 
waa  Bwora  to  try  the  ease,  it  cannot  be  ob- 
jected after  verdict,  either  that  the  juror 
was  disqaalified,  or  that  the  impanelment  of 
the  jnrj  waa  void  for  that  reason,^ — People 
T.  Duncan,  8  Cal.  App.  136,  06  Pao.  414. 


[a]  Ad7  error  there  may  have  been  in  re- 
fusing the  defendant  permisBion  to  cross- 
exantine,  as  to  his  condition  for  sobriety, 
eye- witnesses  of  the  assault  called  by  the 
lirosecntion  in  opening  its  case  is  cured  if 
one  of  such  witneesea  is  sabaequeotly  called 
by  the  defendant  and  testified  upon  the  sub- 
ject favorably  to  him,  and  the  otheia  were 
called  in  rebattal  bv  the  people  and  testified 
on  this  subject,  and  the  defendant  was  then 
given  fnll  opportunity,  which  he  exercised, 
to  croas-examine  them  thereon. — People  v. 
Hower,  151  Cal.  638,  91  Pac.  507. 

[b]  In  a  criminal  prosecution  the  mere  aak- 
ing  by  the  district  attorney  of  a  single 
improper  question  will  not  warrant  a  reversal 
of  ft  judgment  of  conviction,  if  the  district 
attorney  was  immediately  reprimanded  by 
the  court  tor  aiking  it,  and  made  no  attempt 
to  repeat  the  question  or  to  aak  a  similar 
one,  and  the  jury  were  ezpresEly  instructed 
to  pay  no  attention  to  anything  suggested  by 
the  Question. — People  v.  Bradbury,  151  Cal. 
675,  91  Pac.  497. 

[e]  The  absence  of  the  judge  from  a  first 
5iew  by  the  jury  of  the  premises  where  the 
alleged  robbery  waa  committed  was  errone- 
ous, but  where  the  jury  was  properly  in- 
Btructed  and  there  was  no  timely  objection 
to  his  absence,  and  where  the  jnd^e  fully  in- 
structed the  jury  to  disregard  all  impressions 
received  upon  the  first  view,  and  another 
view  was  taken  in  the  presence  of  the  judge 
without  objection,  there  was  no  ground  for 
granting  a  new  trial  by  reason  of  the  ab- 
sence of  the  judge  during  the  first  view. — 
People  V.  Wbite,  5  Cal.  App.  329,  90  Pac. 
471. 

[d]  Error  in  admitting  evidence  of  a  state- 
ment of  the  defendant  made  in  the  county 
jail  in  the  presence  of  the  district  attorney 
was  cured  by  an  instruction  of  the  court  to 
the  jury  to  disregard  the  evidence. — People 
V.  Solani,  6  CaL  App.  103,  91  Pac.  654. 


OBOUNDS  FOB  KEW  TRIAL— IK  QSNERAL,  |  513. 
DISQUALIFIOATION     OP     JOBT     TRIERS— DIS- 

QUALIFIOATIOK    OF    JCSOB    OR    OBAND 

JUBOB,  I  SIT. 


SBRORS    AND    IRREQULABITIES    IS    CONDUCTr 

OF    TRIAL— LI UITATION   OF   ARQUUENT, 

I  533. 
MISCOyDDCT    OF    JUDOB    OB    OODItSEL    FOB 

PROSECUTION,  }  SIS. 
MISCONDUCT       OP       JURY- BEFORE       BEINO 

flWOBN,  1  532. 

READING  NEWSPAPERS,  1  S«0. 

RBCeiTINO    EVIDENCE    OUT    OF    COURT. 

g  £41. 

SUBFRISE,  I  G4S. 

NEWLY  DISCOVERED  BVIDEKCE — CDMOLA- 
TITB  EVIDENCE,  1  6S8. 

0BEDIBILIT7  OB  PROBABLE  EFFECT  OF 

EVIDENCE,  I  5$S. 

APPLICATION  OR  MOTION  FOB  NEW  TRIAL- 
FORMAL  REQUISITES.  I  5SS. 

—-  TIXE  FOR  UAKINQ,   1  SBO. 

NBCBSSITT  AND  flDPFICIENCY  OF  AFFIDAVlTft 
AND  OTHER  PROOFS  IN  OENERAL,  i  SSS. 

COUNTER- AFFIDAVIT  a,  t  5et. 

HEARINQ  AND  DETERMINATION  OF  MO- 
TION, t  SflB. 

ARREST  OF  JDDOMENT— FOR  DEFECTS  IN  IN- 
DICTMENT OR  IHPOHMATION,  (  572. 

§  512.    Oronnds  for  New  Trial— In  CtanoraL 

[a]  Whatever  may  be  the  eonstitational 
rights  of  a  defendant  on  an  appeal  from  a 
judgment,  whether  or  not  the  remedy  by 
motion  for  a  new  trial  shall  exist  in  any  class 
of  cases,  and,  if  so,  upon  what  grounds,  are 
questions  for  the  exclusive  determination  of 
the  legislatnre. — People  t,  Amer,  151  Cal,  303, 
90  Pac.  693. 

[b]  In  a  criminal  case,  in  view  of  the  posi- 
tive and  unambiguous  language  of  section 
1131  of  the  Penal  Code,  a  motion  for  a  new 
trial  can  be  granted  only  in  the  casea  therein 
me  Dti  on  ed.— People  v.  Amer,  151  Cal,  303,  90 
Pac.  698. 

§  617,  I>laqnaimcatlon  of  Tnry  Trien— IHs- 
qualification  of  Jnror  or  Orand  Juror, 
[a]  Whatever  may  be  the  rule  in  other 
jurisdictions,  evidence  given  as  to  the  quali- 
fication of  a  juror  is  not  ground  for  a  new 
trial  in  this  state. — People  v.  Emmons,  7  Cal. 
App.  6S5,  es  Pae.  1032. 

§  623.  Errora  and  IrregnlarltleB  In  OondQCfe 
of  Trial- UmlUtton  of  Argiunant. 
[a]  Where  the  showing  of  the  defendant 
was  uncontradicted  that  the  order  of  the 
court  limiting  the  argument  in  a  felony  case, 
in  view  of  the  condition  of  the  record,  ren- 
dered it  impossible  for  the  counsel  for  th« 
defendant  to  snbmit  a  fnll  and  fair  argn- 
meat  of  the  cause  to  the  jury  in  that  timer 
and  that  the  riebts  of  the  defendant  wero 
prejudiced  thereoy,  the  order  deprived  the 
defendant  of  his  constitutional  right  to  a  fall 
defense,  and  entitles  him  to  a  new  trial. — 
People  T,  Fernandes,  4  CaL  App.  314,  87  Pae. 
1112. 

§  62S.  Hlscondnct  of  Judge  or  Counsel  for 
Prosecution. 

[a]  Under  seetian  1181  of  the  Penal  Code, 
In  a  criminal  ease  the  misconduct  of  the  dis- 
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Om  motiiui  of  tbe  defeodaut  for  m  new  trial. 
8a(b  miseondact  it  not  inelnded  within  tbe 
meaning  of  Babdivision  5  of  that  section,  au- 
tliorizing  a  new  trial  when  the  court  has 
misdirected  the  jury  in  matter  of  law,  or  has 
erred  in  the  decision  of  anj  question  of  law 
aiiaing  during  the  coarse  of  the  trial,  nor 
within  the  meaning  of  gabdivision  0,  provid- 
;9g  for  a  new  trial  when  the  verdict  la  con- 
trary to  law  or  evidence. — Peoplo  v.  Amer, 
ISl  Cal.  303,  BO  Pac.  BBS. 

[b]  It  was  not  miseondnet  teqairin^  a  new 
trial  for  tbe  diatrict  attorney,  in  hia  arga- 
mcnt,  to  allude  to  defendant  aa  tbe  one  who 
did  not  take  the  etand,  to  distinguish  bim 
from  a  eodefendant  who  took  the  stand,  as  a 
witness  in  bia  behalf,  where  it  Is  manifest 
that  ho  did  not  intend  to  use  that  fact 
against  the  defendant,  and  he  expressly  dis- 
avowed any  right  to  comment  thereupon,  and 
the  court  properly  instructed  tbe  jury  as  to 
the  legal  right  of  defendant  to  remain  silent, 
ind  that  no  presumption  can  be  iniiulged 
igainst  him  on  that  ground. — People  v.  Pitts, 

4  CaL  App.  432,  91  Pac.  538. 

[c]  Tbe  miseondnet  of  tbe  district  attorney, 
apart  from  any  error  of  the  eouTt  in  rela- 
tion thereto,  is  not  a  statutory  gronnd  for  a 
notion  for  new  trial;  neither  can  it  be  re- 
viewed, io  the  absence  of  such  error,  on  ap- 
peal from  the  judgment. — People  v.  Amer,  3 
Cal.  App.  137,  06  Pac  401. 

5  632.    HUcmdnct  of    J1117— Befort    Being 

[a]  The  misconduct  of  a  juror  which  ii 
made  gronnd  for  a  new  trial  nnder  sub- 
division 3  of  section  1181  of  the  Penal  Coda 
is  only  sneh  miscondact  as  has  occurred  since 
he  was  sworn  as  a  juror  to  try  the  ease,  and 
does  not  inelnde  any  misconduct  as  to  his 
declaration  under  oath  as  to  bis  qualification 
as  a  juror. — People  t.  Emmons,  7  Cal.  App. 
eS5,  85  Pac  1032. 

§  540.    Baadlng  Newspapers. 

[a]  A    harmleas    article     commending     the 

qtialifieation  of  a  particular  pnror,  which  if 
read  could  not  prejudice  the  jary,  and  which 
was  not  partisan  in  its  nature,  is  not  ground 
for  new  trial.— People  t.  Feld,  14S  Cal,  464, 
St  Pac.   HOC. 

[b]  ACBdavits  on  motion  for  new  trial  as 
to  the  reading  by  the  jary  of  newspaper  re- 
ports of  the  progress  of  a  trial,  which  do 
not  show  even  in  substance  that  the  jurors 
read  them,  nor  that  the  reports  were  preju- 
dicial to  tbe  defendant,  are  insufiicient.  If 
tbe  reports  of  the  progress  of  the  trial  were 
correct,  the  jurors  could  not  be  harmed  by 
reading  what  they  already  knew  as  to  such 
progress. — People  v.  Pernandei,  3  Cal.  App. 
BSa,  S6  Pac   SOB. 

S  Ml.    BecelTlag     Evidence     Ont     of 

Ootut. 
[a]  After  the  jury,  in  a  prosecution  for 
murder,  had  retired  for  deliberation,  any 
jnior  has  a  right  to  make  a  drawing  or  dia- 
gram of  the  place  where  the  homicide  was 
committed,  if  made  wholly  from  his  recol- 
leetion  of  tbe  testimony,  for  the  purpose  of 
Ul.  OicMt — UD 
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more  fully  and  graphically  expressing  what 

he  understood  the  evidence  to  be,  and  bis 
view  upon  the  condition  of  affairs  at  the 
scene  of  the  homicide,  and  the  making  of  a 
diagram,  so  based,  and  which  there  was  evi- 
dence to  sustain,  was  not  evidence  received 
out  of  court,  nor  additional  testimony  to  that 
received  at  the  trial,  and  eould  not  have 
prejudiced  the  defendant. — People  v.  Oal- 
laner,  3  Cal.  App.  431,  86  Pac.  814. 

§  64B.  Snrprlse, 
[a]  The  defendant  was  not  entitled  to  a 
new  trial  because  the  prosecution  offered  at 
tbe  argament  on  the  trial  a  different  theory 
as  to  tbe  manner  of  the  crime  from  that 
offered  on  tbe  preliminary  examination,  where 
DO  deception  ia  shown  to  have  been  practiced 
by  tbe  prosecution,  and  where  it  is  not  shown 
that  upon  a  new  trial  any  new  evidence 
would  have  controverted  the  theory  argued 
at  the  trial.  The  prosecution  was  not  bound 
to  offer  any  theory  as  to  the  manner  of  the 
crime,  and  might  properly  argue  that  it  was 
committed  in  any  manner  which  the  evidence 
showed  reasonably  possible. — People  v. 
Weber,  149  Cal,  385,  86  Pac  671. 

I  S53.    Newljr  DUcovered  Evidence — Onma- 
Utiv*  Evidence. 

[a]  New  trial  will  not  be  awarded  for 
newly  discovered  evidence  wbicb  is  merely 
cumulative. — People  v.  Chin  Ab  Uong,  61 
Cal.  376. 

[bl  Where  the  affidavits  of  newly  discovered 
evidence  showed  that  it  was  mainly  cumula- 
tive and  partly  impeaching  evidence,  and 
there  were  counter-affidavits,  tbe  court  might 
consider  them  in  the  light  of  all  that  had 
occurred  during  the  trial,  and  where  no 
abuse  of  discretion  appears  in  refusing  to 
grant  a  new  trial  on  that  ground,  its  action 
will  not  be  disturbed  upon  apreal. — People 
V.  Te  Poo,  i  Cal.  App.  730,  89  Pac.  450. 

%  656.    Credibility  or  Probable  Effect 

of  Evidence, 
[a]  A  motion  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence  is  ad- 
dressed to  the  sound  legal  discretion  of  tbe 
trial  court,  wbose  discretion  in  determining 
whether  tbe  evidence  produced  on  the  motion 
is  such  as  to  render  a  different  result  prob- 
able will  not  be  disturbed  where  the  record 
shows  no  abuse  of  discretion  or  error  of  the 
court  in  its  conclusion. — People  v.  Peld,  149 
CaL  484,  86  Pae.  1100. 

§  D6S.  Application  or  Motion  for  Hev  Trial 
— ^Format  Bequlsitea. 
[a]  A  motion  for  a  new  trial  cannot  be 
amended  after  judgment,  by  attempting  to 
add  to  what  bad  been  actually  done  before 
judgment. — People  v.  Long,  7  Cal.  App.  27, 
93  Pac  387. 

§  660.    Time  for  MaUng. 

[al  The  act  of  Marcb  25,  1907  (Stats.  1907, 
p.  99S),  providing  for  the  dispositioa  of  ac- 
tions and  proceedings  in  wbicb  bills  of  ex- 
ceptions and  statements  on  motion  for  a 
new    trial  Mve.  been  lost   ot   destroyed   by 
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or  proceeding  is  psodiDS,  in  which  n  new 
trial  ma^  be  granted,  and  bai  no  application 
where,  after  a  new  triul  has  been  denied, 
the  case  had  been  appealed  to  this  eoort  be* 
fore  the  losi  oeearred.  In  inch  caee,  the 
court  below  had  lost  juiisdietton,  and  eould 
not  entertain  a  second  motion  for  a  new 
trial;  and  an  order  refneing  to  grant  a  aee- 
ond  motion  wae  correct,  and  must  be  affirmed. 
People  T,  NapoU,  7  CaL  App.  79,  93  Pae.  600. 

§  633.    KMSBBltr  and  Bnfficieiicj  of  AffldA- 
Tits  and  Othar  Proofi  In  OeneiaL 

[a]  A  aharge  of  misconduct  of  the  jaron 
in  reading  newspaper  artielee  making  gen- 
eral comments  is  not  made  ont  wbere  there 
is  no  proof  that  ther  were  read  b^  tbe  jarora 
during  the  trial.  There  is  no  presumption 
from  tbeir  publication  in  a  particular  news- 
paper that  the;  were  so  read.  An  affidavit 
upon  information  and  belief  that  they  were 
read  bj  jurors  is  utterly  valnelesa,  and  con- 
stitntes  so  evidence  of  that  fact. — People  v. 
Feld,  149  Cal.  464,  86  Pae.  1100. 

[b]  An  affidavit  to  the  effect  that  tbe  jury 
received  evidence  out  of  eonrt,  entirely  baaed 
npon  the  "information  and  belief"  of  the 
defendant's  attorney,  is  inefFeetual  for  any 

furpose  in  support  of  a  motion  for  new  trial. 
eople  T.  Hower,  191  Cal.  63S,  91  Pae.  SOT. 

[c]  An  affidavit  filed  in  the  court  below 
nhieh  is  not  authenticated  in  any  manner  by 
the  trial  judge,  nor  shown  to  have  been  used 
on  the  motion  for  a  new  trial,  cannot  be  con- 
■idered. — People  r.  Emmons,  7  CaL  App.  6S5, 
US  Pae  1032. 

3  664.    Coanter-affldavlts. 

[aj  The  jnrora  cannot  be  impeached  by 
their  mere  failure  to  deny  the  insufficient 
affidavit  based  upon  information  and  belief 
as  to  their  mieeondact. — People  v.  Feld,  149 
Cal.  464,  86  Pae.  1100. 

S  669.    Hearing  and  SMenoinatlotL  of 

Motion. 

[a]  Limiting  connsel  for  the  defendant  to 
one  hour  for  the  argument  of  the  motion 
for  a  new  trial  in  this  case,  and  refusing  to 
postpone  the  arraignment  for  sentence,  was 
not  an  abate  of  discretion. — People  v.  Back, 
161  Cal.  667,  91  Pae.  629. 

[b]  AfSdavita  embodied  In  the  bill  of  ex- 
ceptions netting  forth  proceedings  bad  at  tbe 
preliminary    examination,    and    a    charge    to 


of  any  of  the  jurors  who  convicted  the  de- 
fendant, are  irrelevant,  and  not  entitled  to  be 
considered  in  support  of  the  motion. — People 
T.  Owens,  8  CaL  App.  750,  86  Pae.  980. 

§  672.  Arrert  of  Judgment — For  Defects  ta 
Indictment  or  Information, 
[a]  There  is  no  material  distinction  between 
a  demorrer  for  insufficiency  of  the  informa- 
tion and  a  motion  in  arrest  of  judgment  on 
the  same  ground,  except  as  to  tbe  time  at 
which  the  objection  is  taken. — People  t.  Cor- 
onado,  144  CaL  207,  79  Pae.  41S. 


XTT.      JUDGMENT,      BENTENOB      AND 

FINAL   OOMMITUENT. 
TIUX  TO  FRONOCNOB  SENTENCE,   |  5T0. 

POSTPONEMENT.  »6TSH. 

FOKUALITIES   IN   FRONOUNCINO  SENTENCE— 

INFORM  1  NO    AOCOBED     OF    NATUBB     OP 
CHARGE,  ETC.,  1  SSS. 
BEQUI3ITEa  AND  TAUDITT  07  nTDOUKlIT  OB 
SENTENCE,  |  BBS. 

EFFECT  OF  VOID  JUDOMENT,  1  GSaM. 

riKB  AND   IMPRI80NUSBT  DHTIL  PAID. 

gSBO. 

REOORDINS  AND  XMTSIUHO.  |  EM. 
AUENDIKO  AND  OOBBBOTtHQ  RECORD,  f  BBS. 
SETTINO  ASIDE  JDDOUENT.  |  SSI. 
OOMUITUENT  OR  CERTIFIED  COPT  OF  JUDO- 
MENT,  I  BBS. 

§  679.    Tlma  to  Frononnc«  Sentence, 

[a]  The  delay  In  passing  sentence  npon  the 
defendant  at  the  time  fixed  therefor,  and  the 
postponement  thereof  for  thirty -five  days, 
shows  no  loss  -of  the  jurisdiction  of  the  court 
to  pronounce  sentence. — People  t.  Stokes,  6 
Cal.  App.  205,  89  Pae  997. 
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,a]  The  court  properly  postponed  the  time 
for  sentence,  to  await  the  result  of  another 
trial  of  tbe  defendant  for  a  similar  offense. — 
People  V.  Bobbrtson,  6  Cal.  App.  614,  92  Pae 


[a]  Pronouncing  judgment,  which  Is  ttie 
formal  declaration  of  sentence,  is  not  tbe 
trial,  nor  any  part  thereof,  within  tbe  mean- 
ing of  section  13,  article  I  of  the  conatita- 
tion.— People  v.  Stokes,  6  CaL  App.  205,  89 
Pae.  997. 

§  6B6.    Beqntsltea  and  Validity  of  Jadgment 
or  Sentence. 

[a]  Wbere  the  complaint  specifically  charges 
an  ofFenee  under  section  435  of  the  Penal 
Code,  a  judgment  of  conviction  based  tltereon 
is  not  void  for  failure  to  auffleiently  show 
the  offense  of  which  the  defendant  was  con- 


the  offense  so  charged,  and  the  penalty  im- 
posed is  expressed  in  certain  and  definite 
terms  and  is  one  within  the  power  of  tbe 
court  to  impose  upon  a  conviction  of  such 
offense.— Bx  parte  Bagsbaw,  152  CaL  701,  93 
Pae.  8Q4. 

[b]  Where  a  judgment  imposing  a  fine  as 
a  punishment  for  an  aasanlt  with  a  deadly 
weapon  also  provides  for  imprisonment  in 
tbe  state  prison  as  a  means  for  enforcing 
its  payment,  the  judgment  as  to  tbe  fine  is 
valid.— In  re  Sumvaa,  3  Cal.  App,  193,  84 
Pae.  781. 

[c]  It  Is  not  necessary  to  describe  the  of- 
fense in  the  judgment  with  tbe  technical  pre- 
cision and  nicety  required  in  the  information, 
and  it  may  be  referred  to  therein  under  Us 
generic  designation  without  setting  forth  the 
intent  with  which  the  lewd  and  lasciTioni 
act  therein  described  waa  done.    It  la  aaffi. 
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cient  that  there  can  be  no  difflcnlty  in  deter- 
mining from  the  descriptian  of  the  offense 
let  forth  in  the  jadgmeut  that  it  falls  within 
the  general  terms  of  section  288  of  the  Penal 
Code,  under  which  the  defendant  was  con- 
victed, and  that  the  pnniBbment  imposed  is 
within  the  penalty  therein  prescribed. — Feo- 
pl«  ».  Gregory,  8  CaJ.  App.  738,  B7  Pac.  918. 

§  6SSyi.    EOwt  of  Void  JndgHMHt. 


«ffeet  of  Tseating  other  valid  proeesa  under 
which  he  eonld  be  held.— Matter  of  Smith, 
152  CaL  SQS,  9S  Pac  191. 


[a]  Wliere  a  Judgment  imposing  a  fine  is 
rendered,  the  court,  in  ita  discretion,  under 
section  1305  of  the  Penal  Code,  maj  direct 
that  the  culprit  be  impriaoned  until  the  fine 
is  satiefled.  This  direction  and  the  com- 
mittal incident  thereto  ii  the  written  man- 
date wherebj  the  court  undertake!  to  enforce 
its  judgment.  The  imprisonment  thas  pro- 
Tided  for  is  no  part  of  the  punishment,  and 
the  committal  is  simply  a  means  of  collect- 
ing the  fine. — In  re  SulliTan,  3  CaL  App.  193, 
U  Pac.  781. 

[b]  Under  section  17  of  the  Penal  Code,  the 
crime  of  aesault  with  a  deadly  weapon  is 
reduced  to  the  grade  of  a  misdemeanor  when 
tbe  court  by  its  judgment  imposes  a  fine  as 
a  punishment,  and  a  provision  therein  for 
impriaonment  in  the  state  prison  as  means  of 
enforcing  payment  of  the  fine  is  Toid. — In 
re  BoUivaD,  3  Cal.  App.  193,  S4  Pac.  7S1.     • 

S  691.    SecoriUng  and  Entering. 

[a]  That  the  statutory  admonition  was 
given  to  the  jury  upon  its  recesses  and'ad- 
jonrnments  should  be  shown  by  the  record 
upon  appeal. — People  v,  Maoghs,  149  CaL 
253,  86  rae.  187. 

i  C9&.    Amending  and  Oonectlng  Record. 

[a]  Where  a  defendant  pleaded  guilty  to  a 
charge  of  murder  of  the  first  degree  and 
was  sentenced  to  death,  a  couTersation  which 
took  place  in  the  courtroom  between  himself, 
the  attorney  then  representing  him,  and  an- 
other person  who  was  afterward  aubatitnted 
as  one  of  hia  attorneys,  is  no  part  of  the 
judgment  or  of  the  minutes  of  the  court,  and 
a  motion  to  amend  the  judgment  or  minute* 
by  the  insertion  of  such  conversation  is  prop- 
erly denied.— People  T.  Silver,  154  Cal.  656, 
98  Pac.  543. 

[b]  Where  a  judgment  imposes  a  fine  as  a 
punishment  for  an  assanlt  with  a  deadly 
weapon,  also  contains  a  void  provision  for 
imprisonment  in  the  state  prison  as  a  means 
for  its  enforcement,  and  a  written  commit- 
ment conforming  thereto  is  issued,  under 
which  the  defendant  is  restrained,  the  power 
of  the  court  is  exhausted,  and  it  is  without 
jnriediction  thereafter  to  vacate  the  judgment 
and  render  another  imposing  the  same  flue, 
and  designating  the  county  jail  as  the  place 
of  imprisonment. — In  re  BnUivan,  3  Cal.  App. 
193,  84  Pae.  781. 


[e]  Where  it  appears  from  the  record  that 
defendant  was  "convicted  of  murder  of  the 
first  degree,"  and  appeared  "for  sentence," 
and  was  then  informed  of  the  indictment, 
arraignment,  his  plea  of  not  guilty,  and  with- 
drawal thereof,  "and  of  lus  plea  of  murder 
of  the  first  degree  on  November  28,  1S92,  as 
charged  in  the  indictment,"  and  "he  was 
asked  if  hs  had  any  legal  eause  to  show 
why  jadgment  should  not  ba  pronounced 
against  him,  to  which  he  replied  that  he  had 
none,  and  that  he  waived  time,  and  asked 
judgment  to  be  now  pronounced,"  the  record 
shows  on  ita  face  that  he  intended  to  plead 
gnilty  of  murder  of  the  first  degree,  and  the 
court  was  authorised,  without  notice  or  proof, 
to  order  the  record  corrected. — People  ▼. 
O'Rrien,  4  Cal.  App.  7S3,  89  Pae.  438. 

S  B97.    Betting  AUde  Tndgment. 

[a]  Where  a  judgment  of  imprisonment  is 
void  for  the  reason  that  it  was  rendered  on 
a  legal  holiday  the  prisoner  is  subject  to  be 
again  arraigned  for  judgment  at  any  time 
when  the  court  is  competent  to  act. — Matter 
of  Smith,  152  Cal.  566,  S3  Pac.  191. 

[b]  A  motion  to  vacate  judgment  on  the 
ground  of  alleged  eollusion  between  the  de- 
fendant's attorney  and  the  district  attorney, 
whereby  material  facts  bearing  on  the  de- 

See  of  the  offense  were  suppressed,  aod  oTi 
B  further  ground  that  the  defendant  was 
induced  to  enter  the  ptea  of  guilty  through 
fear  of  mob  violence,  is  properly  denied,  when 
the  evidence  introduced  at  the  hearing  of  the 


grounds.— People  t.  Silver,  1S4  Cal.  556,  98 


^ac 


543. 


under  a  charge  of  robbery  upon  a  pTea  of 
gnilty,  should  be  avoided  on  the  ground  that 
the  plea  of  guilty  was  obtained  by  duress, 
the  proper  procedure  is  by  motion  supported 
by  documentary  or  oral  evidence  or  both.  A 
confession  of  gnilt  obtained  by  duress  is 
void,  and  cannot  be  the  basis  for  a  valid 
judgment.— People  t.  Perec,  9  CaL  App.  265, 


SS  1 


.  870. 


§  S99.  Oonmiltment  or  Oertllted  Copy  of 
Judgment, 
[a]  A  certified  copy  of  the  jadgment  prop- 
erly entored  in  a  criminal  action  is  sufficient 
authority  in  the  hands  of  the  prison  warden 
for  defendant's  detention. — Ex  parte  Dobson, 
81  CaL  497. 


IIODB   or  REVIEW— OERTIOBAEI   OB  BABEAO 

APPELLATE  JUBISDICTION.  f  808. 
APPEALABLE  JUDQUENT8  OB  OBDEBfl — DENT- 
ING CONTINDANCE,  |  CIS. 

—  DISMISSAL,    I  ei4. 

SETTINQ    ASIDE    OB    BEPDSIHQ    TO   BET 

ASIDE  ISDICTMENT,  I  BIS. 

TEBDIOT,  i  S19M. 
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ORDRR  MADE  APTEB  JUDOMENT,  I  881. 

DENYING  IfOTIOH  IN  ABEEflT  OP  JUDO- 

UENT,  I  S24. 

§  606.  Moda  of  B«vlew— Corttoiul  oi  Ha- 
beas OOTplU. 
[a]  Neither  the  provisioni  of  article  VI, 
BECtion  1  of  the  conBtitution,  eonCerring  juris- 
diction on  the  district  courts  of  appeal  in 
certain  actions  and  proceedings,  nor  the  pro- 
viBiODB  of  section  1475  of  the  Penal  Code, 
as  amended  in  1905,  give  a  right  of  appeal  to 
the  difltiict  court  of  appeal  from  an  order 
of  the  superior  court  discharging  the  peti- 
tioner in  jiioeeedinga  on  habeas  eorpns.  Sueh 
an  order  is  not  a  flnal  judgment  within  the 
meaning  of  section  939  of  the  Code  of  Ciril 
Procedure,  and  is  not  appealable. — Ex  parte 
White,  2  Cal.  App.  726,  84  Pac.  242. 

§  eOB.    Appellate  Jurisdiction. 

[a]  Under  section  4  of  article  TI  of  the 
constitution,  as  recentl;  amended,  where  a 
criminal  case  has  been  properly  appealed 
to  the  district  coart  of  appeal,  that  court  has 
jurisdiction  of  all  petitions  under  section  6S2 
of  the  Code  of  Civil  Procedure  or  sections 
1174  or  1243  of  the  Penal  Code,  for  proving 
exceptions,  for  obtaining  certificates  of  prob- 
able cause,  and  all  others  relating  to  the 
mode    of    presenting    the   appeal   or   staj   of 


[b]  The  provisions  of  section  1174  of  the 
Penal  Code,  regulating  appeals  and  the  prov- 
ing of  exceptions,  are  made  applicable  to  the 
district  courts  of  appeal  bj  section  4  of  arti- 
cle VI  of  the  constitution,  and  the  functions 
conferred  on  the  chief  justice  bv  that  section 
are  to  be  performed  by  the  presiding  justice 
of  tlie  district  court  of  appeal. — People  y. 
Lapiqua,  154  Cal.  518,  98  Pac.  257. 

[c]  An  application  by  a  defendant  in  a 
criminal  prosecution,  under  section  1174  of 
the  Penal  Code,  to  be  allowed  to  prove  cer- 
tain exceptiona  claimed  to  have  been  dis- 
allowed by  the  judge  of  the  superior  court 
before  whom  the  case  was  tried,  should  be 
made  to  the  district  court  of  appeal  of  the 
district  to  which  an  appeal  in  the  ease  must 
be  taken,  and  not  to  the  supreme  court. — 
People  V.  Lapique,  1B4  Cal.  518,  S8  Pac.  257. 
S  613.    Appealable  Jadgments  and  Orders — 

Denying  Contintianca, 

[a]  An  order  denying  the  defendant's  mo- 
tion for  a  postponement  of  the  trial  is  re- 
viewable on  appeal  from  the  judgment  of 
conviction,  and  is  not  the  subject  of  a  sepa- 
rate appeal.— People  t.  Buck,  151  Cal.  667,  91 
Pac.   529. 

[b]  No  appeal  lies  by  a  defendant  in  a 
criminal  prosecution  from  an  order  denying 
his  motion  for  a  postponement  of  the  trial. 
Such  order  is  reviewable  on  appeal  from  the 
judgment,  bot  to  be  reviewed  it  is  necessary 
to  incorporate  the  motion,  evidence,  and  rol- 
ing  in  a  bill  of  exceptions. — People  v.  Besold, 
154  Cal.  363,  97  Pac.  871. 

S  614.    DlBnilsaal. 

[a]  A  defendant  is  not  entitled  to  appeal 
from  an  order  dismissing  a  criminal  prosecn- 


S  615.    Setting    Aside  or    B«ftiBin«  to 

8«t  AUde  Indictment. 

[a]  No  appeal  can  be  taken  from  an  order 
refusing  to  set  aside  an  information  for 
want  of  a  legal  commitment  before  the  filing 
of  the  same;  but  such  order  is  reviewabia 
upon  an  appeal  from  the  judgment,  provided 
the  proceedings  are  embodied  in  a  settled 
and  authenticated  bill  of  exceptions  as  re- 
quired in  section  1174  of  the  Penal  Code. — 
People  V.  Williams,  8  Cal.  App.  595,  97  Pac 
684. 

[b]  An  order  refusins  to  set  aside  an  in- 
formation is  not  appealable,  but  may  be  re- 
viewed upon  a  bill  of  exceptions  on  appeal 
from  the  judgment. — People  t.  Izlar,  8  Cal 
App.  600,  97  Pac.  6S5. 

§  619y,.    Verdict 

[a]  The  Penal  Code  does  not  provide  for 
an  appeal  from  tbe  verdict  of  the  jnry  in  « 
criminal  action;  and  the  record  presents  noth- 
ing  for   consideration   nnder   an    appeal    at- 


§  621.    Order  Made  Aftor  Judgment. 

[a]  An  order  denying  a  motion  to  avoid 
judgment  on  the  ground  of  duress  is  appeal- 
able, as  being  an  "order  made  after  judg- 
ment affecting  the  substantial  rights  of  tue 
defendant,"  within  section  1237  of  the  Penal 
Code.— People  t.  Peres,  0  Cal.  App.  265,  98 
Pae.  870. 

$  624.    Denying  Motion  In  Amst   of 

Jodgment. 

[a]  An  order  refusing  a  motion  in  arrest  of 
judgment  is  not  appealable,  and  can  only 
be  reviewed  upon  appeal  from  the  jodgmenL 
People  V.  Feld,  149  Cal.  464,  86  Pac.  IIDO. 

[b]  An  order  denying  a  motion  in  arrest  of 
judgment  is  not  appealable,  and  en  attempted 
appeal  therefrom  must  be  disregarded. — Peo- 
ple V.  Mullen,  7  Cal.  App.  547,  94  Pac  867. 

[c]  An  order  denying  a  motion  in  arrest 
of  judgment  is  not  appealable,  and  will  not 
be  considered  upon  appeal  from  the  judgment 
where  no  error  appears  therein. — People  r. 
Oliver,  7  Cal.  App.  601,  95  Pac.  172. 

[d]  No  appeal  lies  from  an  order  denying 
a  motion  in  arrest  of  judgment;  and  an  ap- 
peal taken  therefrom  must  be  disregarded. — 
People  T.  Amer,  S  Cal.  App.  137,  96  Pae.  401. 

B.  PRESENTATION  AND  EE3EltTATI0N 
IN  LOWEE  COUBT  OP  GEOnNDS  OF 
REVIEW, 
NECESSITY  FOR  OBJECTIOM  IN  LOWER  CODHT 
—DEFECTS  IN  INDICTTUENT  OB  INFOBUA- 
TICS,  I  BSe. 
ADMISSION  OE  EXCLUSION  OF  EVIDENOS, 

f  eso. 

. PAILUEE  TO  BWBAB  WITNESS,  I  SSOs. 

SEPAHATION    AND    EXCLnsiON    OF    WIT- 
NESSES. lasoH. 

REMAKES     OE    OONDDCT    OT    OODNSSL, 

lesa. 
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IVSTRUCnOSS.  I  913. 

JUDQMEiiT.  I  638. 

8UPFICIEKCT  or  OBJEOTIOS.  |  68B. 

§  626.  H«ceHlt7  for  Objection  In  Lomr 
Conit— Defects  In  Indictment  ot  Inf oimi- 
tlon. 
[ft]  An  exception  is  reqaired  nnder  aectiona 
1170  and  1172  of  the  Penal  Code  to  the  rul- 
ing of  the  court  npon  a  motion  to  Mt  aside 
the  indictment,  and  in  dlBallowing  s  chal- 
lenge to  the  panel  of  the  grand  jury;  and 
where  the  record  diacloies  no  exception  to 
tfae  rulings  of  the  conrt  upon  those  matter*, 
this  court  is  preclnded  from  conHideting  the 
qneetiODs  involved  therein. — People  v.  Em- 
mons, 7  CaL  App.  685,  96  Pac.  1032. 

[b]  Where  no  motion  was  made  to  set  aside 
the  information  npon  the  ground  that  the  de- 
fendant had  not  been  legally  committed  by 
a  magistrate,  objection  on  that  ground  Is 
waived  under  section  996  of  the  Penal  Code, 
and  cannot  be  considered  npon  appeal. — 
People  v.  Morley,  8  Cal.  App,  372,  97  Pac, 
84. 

[c]  The  objection  to  the  insufficiency  of  the 
indictment  to  state  an  plTense  is  not  waived 
by  failure  to  demur  to  tfae  indictment,  or 
to  move  in  arrest  of  judgment,  but  may 
be  urged  at  any  stage  of  the  case  or  upon 
appeal.— People  v,  Gnnnell,  9  Cal.  App,  238, 
93  Pac.  681. 


[a]  An  objection  to  the  form  of  a  hypothet- 
ical question  as  involving  a  concluBion,  which 
was  not  urged  in  the  superior  court,  and 
which  could  not  prejudice  the  defendant,  is 
waived  and  a  general  objection  that  the 
question  was  a  "hypothetical  question  not 
warranted  by  law,"  raises  no  issue  and 
amounts  to  nothing. — People  T.  Jamea,  S  Cal. 
App,  427,  80  Pae.  561. 

§  eSO>.    Failure  to  Swear  Witness. 

[a]  Where  there  is  nothing  in  the  record 
to  show  that  the  child  was  not  sworn,  and 
the  bill  of  exception  states  that  she  was 
•worn,  and  no  objection  was  made  to  the 
testimony  of  the  child  on  the  ground  that 
•he  was  not  sworn,  no  objection  to  her  teetl- 
mony  on  that  ground  can  be  raised  for  the 
flrst  time  upon  appeal. — People  v.  Collins,  S 
CaL  App.  654,  SI  Pae.  158. 


§630V,. 


-  Separation  and  Exclusion  of 


l^a]  The  exelneioQ  from  the  trial  of  the 
witnesses  for  the  prosecution,  at  the  reqnest 
of  tfae  defendant,  la  not  an  absolute  right  in 
all  cases,  but  rests  in  the  sound  discretion  of 
the  court,  which  has  power  to  specially  ex- 
cept one  or  more  witnesses  from  the  opera- 
tion of  an  order  made  for  this  purpose;  and 
a  snggeetion  of  an  abuse  of  discretion  made 
for  the  flrst  time  in  the  appellate  court  can- 
not be  constdered  in  the  absence  of  nny 
showing  in  the  record. — People  v.  Oliver,  7 
CaL  App.  SOI,  K  Pae.  172. 


5  esz.    Bomarks  or  Conduct  of  OonnseL 

[a]  A  general  objection  to  miseondnet  of 
the  district  attorney,  which  was  not  called 
to  the  attention  of  the  court  at  the  time,  and 
In  respect  to  which  no  instruction  was  aaked, 
cannot  be  urged  for  the  first  time  in  the 
appellate  court. — People  v.  Owens,  3  Cal.  App. 
7S0,  86  Pac.  980. 

[b]  Where  no  exception  was  taken  to  the 
mling  of  the  court  on  any  matter  in  con- 
nection with  the  argument  of  the  district  at- 
torney, no  error  or  alleged  error  in  that  mat- 
ter can  be  received  upon  appeal, — People  v, 
Melandres,  i  Cal.  App.  39S,  S8  Pac.  3T2. 

[e]  Exceptions  to  the  remarks  of  the  dis- 
trict attorney,  which  were  not  called  to  the 
attention  of  the  court  and  upon  which  no 
ruling  was  asked,  are  not  available.  Id  case 
of  objectionable  remarks  by  tfae  district  at- 
torney, defendant's  counsel  must  invoke  the 
aid  of  the  court  to  prevent  the  remarks  from 
injuring  the  defendant,  before  he  will  be 
allowed  to  urge  the  matter  as  error  in  this 
court.— People  v.  Te  Poo,  4  Cal.  App.  730,  88 
Pac.  450. 

[d]  Where  defendant's  counsel  deem  the 
action  or  remarks  of  the  district  attorney 
prejudicial  to  the  defendant,  the  defendant 
cannot  avail  himself  of  error  therein  other- 
wise than  by  his  counsel  calling  the  attention 
of  the  court  thereto  and  requesting  an  in- 
struction to  disregard  tfae  same;  and  if  the 
court  fails  to  give  proper  relief,  its  ruling 
may  be  reviewed  upoa  a  bill  of  exceptions. — 
People  V.  Amer,  8  Cal.  App.  137,  96  Pac.  401. 

§  633.    Instructtoiia. 

[a]  It  is  the  duty  of  counsel  for  appellant 
to  point  out  the  specific  instruction  embodied 
in  the  charge  of  the  court,  which  he  believes 
does  not  state  the  law,  so  that  the  appellate 
court  may"  properly  test  the  same. — People  v. 
Eemple,  4  Cal.  App.  120,  87  Pac.  227. 

[bj  Where  defendant  pleaded  not  guilty 
and  once  in  jeopardy,  and  the  jury_  returned 
only  a  verdict  of  guilty,  and  were  iuatructed 
as  to  the  necessity  of  passing  upon  the  plea, 
without  stating  bow  they  were  to  find,  where- 
upon they  proceed  in  open  court  to  find  a 
verdict  against  the  pleas,  to  which  defendant 
did  not  object  nor  except,  and  the  conrt, 
after  the  finding,  polled  the  jury  thereupon, 
no  error  could  be  predicated  upon  the  facts. 
People  V.  Laverty,  S  Cal.  App.  756,  100  Pac. 
899. 

[e]  Where  the  record  shows  that  the  plea  of 
once  in  jeopardy  was  insufflcient  in  not  stat- 
ing the  court  in  which  the  jeopardy  was 
claimed  to  attach,  and  the  record  shows  no 
evidence  introduced  under  the  plea,  the  de- 
fondant,  in  addition  to  his  failure  to  object, 
is  in  no  position  to  assign  error  in  the  mode 
of  finding  made  upon  the  plea. — People  t. 
Laverty,  9  Cal.  App.  750,  100  Pac.  899. 

§  638.    Ttidgment. 

[a]  Where  a  defendant  charged  with  mur- 
der had  in  fact  changed  his  plea  of  not 
guilty  to  a  plea  of  guilty  of  murder  of  the 
first  degree,  but  the  record  by  mistake  read 
"plea  of  murder  of  the  first  degree,"  whieb 
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mistake  was  incorporated  in  the  judgment,  an 
ex  parte  order  after  judgrm^Qt  eorrectiog  the 

record  to  eorrespond  to  the  fact  affects  the 
snbstantial  rights  of  the  defendant,  and  may 
be  reviewed  npon  appeal,  Sach  order  ii 
deemed  ezceptea  to  as  matter  of  Ian,  and 
no  exception  need  be  noted  in  the  itatement 
on  appeal  containing  the  order  proper)^  aa- 
thenticated, — People  t.  O'Brien,  1  CaL  App. 
723,  S9  Pae.  438. 

S  639.    Snfflcleiicj  of  ObjMtion. 

[a]  An  objection  that  no  proper  foandation 
had  been  laid  for  the  admission  In  evidence 
of  a  deposition  of  a  witness  taken  at  the 
preliminary  examination,  who  was  absent 
from  the  state  at  the  time  of  the  trial,  was 
too  general.  Counsel  should  have  speelfled 
the  particalar  deficiency  in  the  proof  which 
was  claimed  to  exist. — People  t.  Lamar,  148 
Oal.  S64,  S3  Pac.  903. 


§  etS.    Time  to  AvpeaL 

[a]  Ad  appeal  maj  be  taken  in  a  criminal 
ease  under  section  123S  of  the  Penal  Code  at 

anj  time  within  ninety  da^a  after  the  rendi- 
tion of  the  judgment,  and  it  is  not  premature 
because  taken  after  the  rendition  of  the  judg- 
ment, and  befora  its  entry. — People  t. 
Schmitz,  7  CaL  App.  330,  94  Pae.  407,  419. 

§  649.    Oertlfieste  of  Probable  Oatuo. 

[a]  One  convicted  of  manslaughter  li  enti- 
tled to  a  certificate  of  probable  cause,  a*  a 
matter  of  right,  if  there  be  room  for  an  hon- 
est difference  of  opinion  as  to  the  existence 
of  any  prejudicial  error  In  the  proceedings 
leading  to  the  conviction. — People  t.  Qallanar, 
144  Cal.  656,  79  Pac.  37S. 

[b]  Appellant  from  a  judgment  of  convic- 
tion  of  felony  has  a  right  to  have  it  deter- 
mined by  the  trial  court  or  by  a  justice  of 
this  court  whether  there  is  probable  cause 
for  his  appeal  and  to  have  a  stay  of  proceed- 
ings in  a  proper  ease;  and  is  entitled  to  a 
reasonable  stay  until  the  matter  can  be  de- 
termined.— People  T.  Oallauar,  144  CaL  6S6, 
79  Pac.  373. 

[c]  On  application  for  a  certificate  of  prob- 
able cause,  judge  should  give  the  prisoner  the 
benefit  of  every  doubt. — People  v.  Qallanar, 
144  Cal.  656,  79  Pac  378. 


,  and  defendant  has  a  clear  right  to  re- 
new his  application  before  the  iiupreme  court, 
and  in  default  of  a  proper  order  by  the  trial 
judge  to  etay  proceedings  pending  the  prepa- 
ration of  a  record  from  which  probable  cause 
may  be  determined,  the  supreme  conrt  will 
make  the  required  order. — People  v.  Qallanar, 
144  Cal.  656,  79  Pae.  378. 
[e]  When  an  appeal  is  taken  to  this  court 
by  a  defendant  convicted  of  manalaughter, 
who  ha*  presented  a  bill  of  exceptions,  which 
remaiua  nnsettled,  and  the  trial  court  has 
refused  a  certificate  of  probable  cause  for 
appeal,  and  to  stay  execution  of  the 


pending  the  settlement  of  the  bill,  and  this 
court  is  applied  to  for  such  eertifieate  and 
stay,  it  cannot  grant  the  certificate  until  it 
has  the  record  and  settled  bill  of  exceptions 
before  it;  but  this  court  will,  in  the  due  ad- 
ministration of  justice,  order  the  execution  of 
the  sentence  to  be  stayed  pending  the  aettla- 
ment  of  such  bin,  and  for  a  reasonable  time 
thereafter  to  enable  the  defendant  to  present 
the  question  of  probable  cause  to  this  court 
and  until  ita  further  order. — People  t.  Lee, 
9  Cal.  App.  590,  99  Pac  1110. 

§  650.    KoUc«  of  ApvwtL 

[a]  An  appeal  from  an  order  denying  ■  new 

trial  to  a  defendant  convicted  of  crime,  the 
notice  of  appeal  from  which  was  served  npon 
the  district  attorney  more  than  sixty  days 
after  the  order  was  entered,  is  ineffectual. — 
People  V.  Salas,  2  Cal.  App.  637,  84  Pae.  295. 

[b]  Where  the  notice  of  appeal  is  filed  and 
served  on  the  same  day,  the  order  of  filing  and 
■ervice,  if  contemporaneous,  is  immaterial; 
and  where  the  district  attorney  has  indoraed 
upon  the  notice  of  appeal  filed  an  admission 
of  "due  service"  thereof,  he  cannot,  contrary 
to  hie  written  admission,  claim  that  the  aer- 
vice  was  invalid  because  made  before  the 
notice  was  filed.— People  v.  Schmlti,  7  CaL 
App.  330,  94  Pac  407,  419. 

[e]  The  provision  in  section  1240  of  the 
Penal  Code  that  the  notice  of  appeal  shall 
be  filed  "with  the  clerk  of  the  court  where 
the  judgment  or  order  appealed  from  is  en- 
tered," cannot,  whatever  its  meaning,  be  con- 
strued to  deprive  the  defendant  of  his  stata- 
tory  right  to  appeal  when  the  judgment  is 
rendered,  whether  then  entered  or  not. — Peo- 
ple v.  Schmitz,  7  Cal.  App.  330,  94  Pac  407, 
41Q. 

[d]  The  pTovidon  of  section  1240  of  the 
Penal  Code  aa  to  the  mode  of  taking  an  ap- 
peal, including  the  filing  of  the  notice,  and 
"serving  a  copy  thereof  upon  the  attorney* 
for  the  adverse  party,"  is  mandatory,  and  a 
compliance  therewith  is  necessary  to  confer 
jnrisdietion  of  the  appeal. — People  v.  Finerty, 
8  Cal.  App.  466,  07  Pac.  73. 

6  fifiOVi.    XrndertaUng. 

[a]  Where  one  convicted  of  niedemeanor 
by  a  magistrate  was  adjudged  to  pay  a  fine 
of  CSOO  and  be  imprisoned  for  thirty  days, 
and  in  default  of  payment  of  snch  fine  that 
he  be  imprisoned  at  the  rate  of  one  dollar 
a  day  for  each  dollar  of  fine,  an  undertaking 
on  appeal,  in  so  far  aa  it  provides  for  pay- 
ment of  the  fine,  may  be  disregarded,  and 
the  validity  of  the  undertaking  must  be  de- 
termined by  its  compliance  or  noncomplisncs 
with  the  second  subdivision  of  section  1275 
of  the  Penal  Code.— People  v.  Barrett,  6  Cal. 
578,  93  Pac.  647. 

[b]  Where  the  statute  requires  that  if  judg- 
ment of  imprisonment  has  been  given,  the 
undertaking  on  appeal  must  agree  that  the 
defendant  will  surrender  himself  in  execution 
of  tha  judgment  upon  its  being  affirmed  or 
modified,  or  upon  the  appeal  being  dismissed, 
an  undertaking  which  provides  that  in  ease 
the  judgment  be  affirmed  or  modified,  or  the 
spjieal  DO  dismissed,  the  defendant  will  ren- 
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in  liimaelf  to  said  jnatice  Id  execntion  of  Uw 

Mid  judgmeat  of  tbirtj  dajt'  imp riaoa meat, 
tnd  to  obey  all  order  and  proecra  of  Bsid 
eoDrt  in  fulfillmeot  of  inch  jadgment,  is 
moia  onerous  than  tbe  statute  prescribes,  and 
is  Toid,  and  no  action  will  lie  thereopon. — 
people  T.  Barrett,  6  Cal.  678,  82  Pao.  647. 

f  654.     Eir«ct  of  Tiajufet— Btaj  of  PioCMd- 
Ings. 
[a]  An  appeal  from  a  Jadgment  of  eonvie- 
tion  entered  by  a  jastiee  of  the  peace  oper- 


1.  Beeord. 

MATTEKH  TO  BB  8HOWH  BY  RECORD — MAT- 
TERS ESSENTIAL  TO  SUSTAIIT  OB  EE- 
VEH8B  CONVICTIOK,  |  eSE. 

VATTEBS  ESSENTIAL  TO  ICAIITTEKAKOB  OF 
APPEAL.    I  BBS. 

fiOOPE  AND  COBTENTS  OF  ieE00R&-~UINUTE9 

OP  coDET,  I  ess. 

BTIDENOE,   I  BSO. 

QDE8TI0NS     PRESENTED     TOR    BETIEW— AD- 

MOKITION  TO  JUBT,  I  fl78H. 
ADHIS8IBILITT  OP  EVIDENCE,  |  SSO. 

ARODHENT  OP  COUNSEL,  t  B8a«. 

INSTRUCTIONS    AMD    EAILURB    TO    GIVE 

THEM.    I  <SS. 

QBANT  OB  DENIAL  OP  NEW  TBIAU  I  BS*. 

§  S5S.  Mattan  to  ba  Shavn  br  Becoid — 
Hattars  EsBontUl  to  Sustain  ot  Berane 
Convlctton. 
[b]  An  objection  to  teetimon7,  where  the 
testimony  objected  to  and  the  foondation  for 
the  objection  did  not  appear  on  the  record, 
it  without  snpport. — People  t.  Dnnean,  8  Cal. 
App.  186,  96  Pae.  414. 

[b]  Upon  a  conviction  of  the  crime  of  per- 
jar;,  alleged  to  have  been  committed  upon 
tbe  trial  of  a  previona  criminal  action  sgainst 
another  person,  npoo  a  eharge  of  robbery, 
when  the  information  in  that  case  is  not 
made  part  of  tbe  record  upon  appeal  in  the 
perjnrj  eate,  Iti  lofficiency  to  eharge  tba 
erlma  of  robbery  cannot  be  considered,  not- 
withstanding it  waa  held  npon  appeal  in  that 
eene  that  the  previoas  information  waa  only 
■nffieient  to  eharge  tbe  crime  of  larceny. 
Any  defect  of  proof  to  support  the  allega- 
tion of  perjury,  and  any  variance  between 
the  information  and  the  proof,  mast  be  made 
to  appear  in  a  bill  of  exceptions,  or  settled 
statement  upon  appeal. — People  v.  Ju  Buck 
King,  9  CaL  App.  735,  100  Pae.  SST. 

S  flsa.  Hatten  Eisential  to  Mainte- 
nance of  Appeal 
fal  Where  the  transcript  on  appeal  in  a 
criminal  ease  fails  to  show  that  the  notice 
of  appeal  waa  served  on  anyone,  and  the 
omission  and  error  waa  called  to  appellant's 
attention  by  respondent's  brief,  and  no  effort 
was  made  to  cure  tbe  omierion,  it  must  be 
eonelnded  that  no  service  was  made,  and 
that  this  eonrt  ia  without  jurisdiction  to  con- 
idder  the  appeal. — ^People  T.  Brown,  118  CaL 
743,  S4  Pae.  201. 


appeal  was  served  on  the  attorney  for  tbe 
respondent,  and  no  effort  is  made  by  the 
appellant  to  show  that  there  was  service 
thereof,  in  fact,  tbe  appellate  court  must  eon- 
eiude  that  it  was  not  made,  and  tbe  appeal 
must  bo  diamisaed. — People  v.  Pinerty,  8  Cal. 
App.  468,  97  Pae.  73. 

g  ess.  Scope  and  Oontente  of  Beeord— Mln- 
ntaa  of  Ooort. 
[a]  A  motion  to  dismiss  an  information,  and 
tbe  minutea  of  the  proceedings  had  on  such 
motion,  constitute  no  part  of  the  judgment- 
roll,  and  must  appear  in  the  bill  of  excep- 
tions, in  order  to  be  reviewed  npon  appeal. — 
People  T.  Busso,  8  Cal.  App.  636,  97  Pae.  TOO. 

5  660.    Brldance. 

[a]  Error  must  be  made  aBlrmatively  to  ap- 
pear^  and  where  exhibits  were  merely  offered 
for  identification,  and  do  not  appear  in  the 
record,  error  is  not  shown. — People  v.  Solani, 

6  Cal.  App.  103,  91  Pae.  654. 


which  forma  no  part  of  the  evidence  taken 
upon  the  trial  of  the  case,  cannot  be  consid- 
ered apon  an  appeal  taken  from  tbe  judgment 
and  from  an  order  denying  a  new  trial. — 
People  V.  Bcobie,  7  Cal,  App.  659,  95  Pae. 
667. 

§  678Vz.  Qnestlona  Presented  for  Bevlew — 
Admmiltlon  to  Jur- 
[»]  Where  the  record  npon  appeal  merely 
fails  to  show  that  the  court  admonished  the 
jury  at  each  adjournment  as  required  by  sec- 
tion 1422  of  the  Penal  Code,  this  court,  in 
the  abaence  of  any  showing  to  the  contrary, 
will  presnme  that  the  court  below  did  its 
dnty,  and  gave  the  proper  admonition  at  each 
adjonrnment. — People  v.  Ye  Foo,  1  Cal.  App. 
730,  89  Pae.  150. 

g  680.    AdmlBSibUltr  Of  Evidence. 

■  [aj  Wbere  an  objection  to  a  letter  aa  hear- 
■Bv  and  a  self-serving  declaration  waa  snt- 
tained,  error  assigned  on  ita  rejection  is  not 
reviewable  upon  appeal,  where  the  record 
does  not  show  its  contents  nor  its  substance, 
nor  by  whom  it  was  written,  and  it  must  be 
presumed  that  the  mlinf[  of  the  eonrt  was 
eorrect. — People  v.  Lowrie,  4  Cal.  App.  137, 
87  Pae.  253. 

g  6S2yg.    Aignment  of  OonnaeL 

[a]  An  oral  argument  by  counsel  for  the 
defendant  appealing  that  the  grand  jnry  bad 
failed  to  indict  or  to  inquire  into  the  case 
while  tbe  defendant  waa  in  jail  under  the 
charge  made  againat  him,  as  required  by  sec- 
tion 923  of  the  Penal  Code,  cannot  be  con- 
sidered where  it  has  no  support  in  the  record 
npon  appeal. — People  v.  UcPherson,  6  Cal. 
App.  266,  91  Pae.  1093. 


-  InstTnctiona  and  Fallnre  to  Oive 


[a]  Where  the  evidence  is  not  contained  in 
the    record   upon    appeal  by   the    defendant 
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from  a  Jadgment  of  eoDvIction,  the  action 
of  the  tnal  coart  in  ^viog  and  refasing  in- 
Btructions  mnst  be  viewed  in  the  light  of 
anj'  eOQCeivable  evidence. — People  t.  Sim- 
mon«,  7  Cal.  App.  559,  95  Pao.  iS. 

[b]  Bequeeted  inatractions  refnsed  by  tho 
court  maf  be  presamed  inapplicable  to  the 
evidence  if  it  is  not  preeented  in  the  record. 
People  V.  Simmone,  7  Cal.  App.  559,  95  Pac 
48. 

[c]  Held,  that  when  the  evidence  did  not 
appear  in  the  record,  instructione  embodjing 
BectiOQs  31  and  659  of  the  Penal  Cade  do  not 
appear  to  be  prejudicial  to  the  anbstantial 
rights  of  the  defendant.— People  v.  Silva,  8 
Cal.  App.  349,  97  Pac.  202. 

§  681.    Orant  or  Denial  of  New  TrtaL 

[a]  Where  the  defendant  waa  convicted  of 
an  assault  upon  an  officer  with  a  deadly 
weapon  with  intent  to  commit  marder  while 
the  officer  was  attempting  to  arrest  him, 
though  an  order  denving  a  new  trial  cannot 
be  reviewed  upon  appeal  where  the  bill  of 
ezccptioos  does  not  show  that  motion  for 
new  trial  was  made,  jet  such  review  ii  of 
DO  practical  consequence  where  all  of  the 
sssignments  of  error  are  reviewable  upon  ap- 
peal from  the  judgment. — People  V.  Craig, 
152  Cal.  42,  91  Pac.  B97. 

[b]  Where  the  motion  for  a  new  trial  in  a 
prosecution  for  felony  is  not  embodied  in  the 
bill  of  exceptions,  as  required  by  rule  29  of 
this  court,  no  question  which  can  be  eoDBid- 
cred  only  upon  appeal  from  the  order  deny- 
ing a  new  trial  can  be  reviewed,  and  the  onlj 
questions  to  be  reviewed  are  those  that  rise 
upon  1  .. 
V.  SUvera,  B  Cal.  App.  69,  I 

2.     Bill   of   Exceptions. 
NOTICE  OP  SETTLEMENT.  I  B88. 
APPLICATION  TO  8UPREMI  COURT  TO  PROVE 

EXCEPTIONS.  I  flB2. 
COMPELLIHO      SETTLEUEKT      AND      aiQNINQ, 

I  69S. 
TIME   TO   PBESENT.    SETTLE,    SIQN    OR   FILE, 

1694. 
CONSTRUCTION    AND    OPERATION    OP    BILL — 

CONCLDSITENESa  OP  RECITALS,    t  «8T. 
CORRECTION  OP  ERRORS.  !  SBB. 
NECESSITY  TO  REVIEW  ERRORS  IN  GENERAL, 

leSB. 

RULINGS  ON  MOTION  TO  QUASH.  I  BBBli, 

808TAININ0  DEMDRHER  TO  INDICTMENT, 

1700. 

REFDSINO      TO      GRANT      CONTINUANCE, 


S  688.    Nottca  of  Sottlamaiit. 

[a]  Bills  of  exception  are  only  settled  upon 
notice,  and  the  bill  or  statement  embodying 
the  ezeeptioD  which  defendant  desires  to 
prove  before  this  court  could  be  considered 
only  after  notice  given  to  the  district  attor- 
ney.—People  T.  Lapique,  9  Cal.  App.  134,  B3 
Pae.  256. 


defendant  to  this  court  waa  presented  ex 
parte^  without  notice,  even  if  it  be  deemed 
sufficient  in  form  for  the  proving  of  an  ex- 
ception denied  by  the  tritd  court,  it  cannot 
be  acted  upon. — Peopla  v.  Lapiqne,  &  CaL 
App.  134,  98  Pac  256. 

§  692.    Application    to    Snpnmo    Court    to 
Prove  Exceptiona. 

[a]  Primarily,  the  duty  of  authenticating 
the  record  upon   appeal   rests  with  the   trial 

court,  and  in  order  that  this  court  should  in- 
terfere, it  must  clearly  appear  and  the  party 
seeking  relief  shauld  show  that  the  trial  court 
refused  to  embody  in  the  bill  an  objection  to 
a  decision  of  the  court  on  a  matter  of  law, 
and  that  an  exception  was  regnlnrly  taken 
to  such  decision. — People  v.  I^pique,  9  CaL 
App.  134,  98  Pac.  256. 

[b]  Where  the  application  to  this  eonrt 
shows  that  a  bill  of  exceptions  has  been  aet- 
tied  in  the  trial  court,  but  does  not  show 
whether  it  waa  not  properly  settled  and 
allowed,  nor  that  petitioner  was  denied  the 
right  to  prove  any  exception  which  he  should 
be  permitted  to  prove  in  this  court,  the  ap- 
plication is  insufficient. — People  v.  Lapiqas,  ■ 
9  Cal.  App.  134,  98  Pae.  256. 

§  693.    Oompelllng  Settlemant  and  Signing. 

[a]  The  provision  of  section  1171  of  tha 
Penal  Code,  as  amended  in  1905  (Stats.  1905, 
p.  761,  c.  569),  requiring  a  notice  in  writing 
to  be  given  by  the  defendant  in  a  criminal 
case  to  the  district  attorney  of  the  intended 
presentation  of  Ms  bill  ot  exceptions  to  tha 
judge  "at  least  two  days  before  such  presen- 
tation or  delivery,"  and  the  provisions  of 
section  1174  of  the  same  code  as  so  amended, 
that  the  time  so  specified  may  be  extended 
for  a  reasonable  period  by  the  trial  judge, 
bat  only  for  good  cause  and  upon  affidavit 
showing  the  necessity  therefor,  presentod 
upon  written  notice  of  at  least  two  days  to 
the  adverse  P&r^,  who  shall  have  the  right 
to  file  counter-affidavits,  and  that  in  no  casf 
can  the  time  be  extended  by  stipulation  of 
the  parties,  are  mandatory  and  not  merely 
directory,  and  mnst  be  substantially  observed 
in  order  to  give  the  court  jurisdiction  to  set- 
tle the  bill,  and  the  threatened  action  of  the 
conrt  to  settle  a  bill  which  was  presented 
withont  notice  to  the  district  attorney,  after 
the  expiration  of  the  time  limited  therefor, 
and  without  an  order  extending  the  time 
for  its  presentation  obtained  in  the  manner 
required  by  section  1174,  will  be  restrained 
by  prohibition  at  the  instance  of  the  peonle. 
People  V.  BUS,  S  Cal.  App.  162,  84  Pae.  676. 

[b]  Section  1174  of  the  Penal  Code  which 
provides  for  the  settlement  of  a  bill  of  ex- 
ceptions provides  also  relief  for  a  party  who 
has  refnsed  to  settle  the  bill  according  to  the 
facts;  and  where  the  defendant  did  not  avail 
himself  of  this  remedy,  the  settled  bill  of 
exceptions  must  be  taken  as  absolutely  true 
upon  appeal. — People  v.  Itlar,  8  CaL  App. 
600,  97  Pae.  685. 

[c]  When  one  bill  of  exceptions  has  been 
settled  and  allowed  on  the  appeal  by  the 
action  of  the  trial  court,  the  appellate  court 
has  no  power  to  compel  the  trial  judge    to 
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■ettia  another  bill,  or  to  itself  aMnme  to  da 
10.— People  V.  Lapique,  9  CaL  App.  134,  98 
Pac  2Se. 

S  on.    Tlfflo  to  PrMttut,  Settle,  Sign  or  me. 

[a]  A  bill  of  exceptiona  to  ralinga  of  tlie 
eoiut  aa  to  evidenee  at  the  trial  may  be 
pmeiited  within  ten  daja  after  eatry  of 
the  jadgment,  and  may  be  nied  upon  appeal 
from  the  jadgment. — People  t.  Loog,  7  CaL 
App.  £7,  93  Pac.  3S7. 

[b]  Upon  «  motion  for  relief  ander  section 
173  of  the  Code  of  Civil  Piocedare,  facta 
must  b«  stated  justifying  lueh  relief;  and 
ttie  coart  is  not  concerned  with  the  legal 
opinion  of  the  affiant  that  bia  neglect  is  ex> 
cuuble.  A  inisnnderatanding  or  mi  scon- 
Btmction  of  the  law  cannot  excuse  defanlt. — 
People  V.  Simmons,  7  CaL  App.  5S9,  9S  Pae. 
U. 

[e]  The  eonrt  cannot,  Doder  section  1174  of 
the  Penal  Code  as  amended  in  1895,  extend 
the  time  in  which  the  defendant  in  a  crim- 
inal case  may  serve  his  draft  of  a  bill  of 
HceptioDB,  nnleBs  good  eanae  is  shown  there- 
for open  affidavit,  and  in  no  case  can  the 
time  be  extended  by  the  itipulation  of  the 
parties.  The  terms  of  tbe  statute  cannot  be 
diliegtrded   or   treated   as   merely   directory; 


5  Pac. 
ii. 
[t]  When,  after  an  order  denying  a  new 
trial  in  a  criminal  case,  both  parties  being 
present  in  court,  the  defendant  applied  to  the 
court  for  additional  time  to  prepare  'ais  bill 
of  eiceptions,  and  tbe  district  attorney  states 
in  open  court  that  it  would  be  impossible  to 
have  the  record  of  the  proceedings  trau- 
icribed  within  the  time  allowed  by  law  to 
prepare  sneh  bill,  aaeh  statement  of  fact 
»ss  a  showing  of  eanse  and  equivalent  to 
the  affidavit  required  in  section  1174  of  the 
Penal  Code,  and  eonstitated  waiver  of  ser- 
vice of  notice  and  gave  the  court  jurisdiction 
to  extend  tbe  time.— People  v.  Soto,  6  Cal. 
App.  322,  96  Pac.  913. 

[d]  The  amendmente  of  1905  to  seetions 
117!  and  1174  of  the  Penal  Code,  were  in- 
tended to  accomplish  the  purposes  stated  in 
Ihe  notes  to  those  sections  on  page  1183  of 
Che  Statutes  of  1905,  and  it  was  not  intended 
thereby  to  wipe  ont  the  general  proviEions 
for  relief  from  excusable  neglect  and  rules 
leUting  to  waiver  of  the  steps  necessary  to 
leqnire  jurisdiction,  and  to  the  estoppel  of 
psitiM  to  take  advantage  of  their  own 
wTOc^.  These  continue  to  be  a  part  of  the 
practice  applicable  to  criminal  eases  in  this 
state.— People  v.  Soto,  8  Cal.  App.  322,  96 
Pae.  913. 

[e]  Section  1174  of  the  Penal  Code,  for. 
bidding  an  extension  of  time  by  the  mere 
stipulation  of  the  parties,  should  not  be  con- 
ttmed  to  include  a  stipulation  of  facta  in 
open  eonrt,  the  weight  and  sufficieney  of 
which  the  eonrt  passes  nj>on  in  granting  or 
denying  the  order  extending  the  time. — Peo- 
ple V.  Soto,  8  Cal.  App.  322,  96  Pac.  913. 


[f1  Tbe  eonrt  baa  power  to  relieve  the  de- 
fendant from  default,  npon  a  proper  showing 
of  exeuaable  neglect  in  failing  to  comply 
with  the  statutory  provisions  as  to  notice. — 
Psople  V.  Boto,  8  Cat.  App.  322,  96  Pae.  913. 

[g]  The  court  had  discretion,  under  section 
473  of  the  Code  of  Civil  Procedure,  upon 
proper  affidavits,  showing  ezcnsable  neglect, 
to  relieve  the  defendant  from  his  default  in 
failing  to  comply  with  the  requirement  of  the 
statute  in  presenting  the  bill  of  exceptions. 
People  V.  Everett,  8  Cal.  App.  430,  97  Pae. 
175. 


1  the  motion  to  set 
tbe  information  for  want  of  legal  com- 
mitment, aa  shown  by  the  bill  of  exceptions, 
consists  of  an  excerpt  from  the  tranGcript  of 
testimony  on  preliminary  examination,  stat- 
ing that  "the  defendant  appeared  in  court, 
nnaecompanied  by  counsel,  and  a  copy  of 
the  justice's  docket,  showiog  that  defendant 
was  "arraigned  on  said  charge  and  informed 
of  all  his  rights,"  the  bill  of  exceptions  im- 

forts  absolute  verity,  which  is  not  affected 
y  tbe  fact  that  tlie  justice's  docket  was  in- 
serted by  way  of  amendment  to  the  bill. — 
People  V.  Izlar,  8  Gal.  App.  609,  97  Pac.  635. 

S  098.    Oonectlon  of  Errois. 

[a]  No  preparation  and  service  of  amend- 
ments by  the  district  attorney  to  the  bill  of 
exceptions  is  required  by  section  1174  of 
the  Penal  Code;  but  the  physical  fact  is 
sufficient  that  the  amendment  was  present, 
and  was  incorporated  in  the  bill  by  the  court. 
People  V.  Iilar,  8  Cal,  App.  600,  97  Pac.  685. 

[b]  Upon  suggestion  of  diminution  of  the 
record  npon  appeal,  this  court  lias  no  power 
to  amend  the  bill  of  exceptions  by  inserting 
therein  additional  testimony.  To  allow  such 
amendment  and  determine  the  appeal  upon 
the  amended  records  would  be  not  reviewing 
the  action  of  tbe  trial  court,  but  would  be 

Sassing  upon  a  different  case. — People  v. 
ohnson,  9  Cal.  App.  233,  98  Pac.  682. 

§  699.    Necessity  to  Review  Errors,  in  Oen- 

[a]  A  bill  of  exceptions  is  only  required 
where  Che  state  appeals  from  an  order  sus- 
taining a  demurrer  to  the  information.  An 
appeal  by  the  defendant  from  the  judgment 
alone,  without  a  bill  of  exceptions,  brings  up 
the  judgment-roll  in  review  of  the  action, 
and  presents  for  review  an  order  overruling 
a  demurrer  for  insufficiency  of  the  informa- 
tion, and  any  intermediate  order  affecting  the 
judgment. — People  v.  MePherson,  6  Cal.  App. 
266,  91  Pac.  1098. 

[b]  Any  exception,  to  be  reviewed  upon  ap- 
peal, must  be  incorporated  in  a  bill  of  ex- 
ceptions properly  authenticated;  and  if  the 
defendant  does  not  save  an  exception  to  tbe 
ruling  of  the  court,  tbe  objection  is  deemed 
to  be  waived. — People  t.  Emmons,  7  Cal. 
App.  ass,  95  Pac.  1032. 

[c]  The  proceedings  npon  a  motion  of  the 
defendant  for  discharge  from  custody  be- 
cause not  tried  within  sixty  daya  after  the 
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llUng  of  tlie  iDformation,  which  kie  not  an- 
tbenticated  in  a  bill  of  exceptions,  u  re- 
quired b^ '  rule  S9  of  the  aupreme  court, 
cannot  be  reviewed  npoD  Appeal. — People 
Gregory,  8  Cal,  App.  788,  97  "       """ 


97  Pae.  912. 


§  699^1.    Bnllngn  on  UoUou  to  Qaash. 

[a]  In  the  abaeuce  of  a  bill  of  exceptiona, 
•vidence  and  exceptions  to  rulings  embodied 
in  the  minutes  and  inEerted  in  the  tTBoscript 
furnish  no  authenticated  or  legal  record,  from 
which  it  can  be  determined  whether  the  court 
erred  in  making  the  order  refusing  to  set 
aside  the  information. — People  v.  WiUIami, 
6  Cal.  App.  &B5,  97  Pae.  6S4. 


S  700. 


-  Snataining  Dmairer  to  Indict- 


[a]  Upon  appeal  bj  the  people  from  an  or- 
der sustaining  defendant's  demurrer  to  an 
indictment,  which  also  directed  the  resub- 
miSBioD  of  the  cause  to  the  next  grand  jury, 
in  the  absence  of  a  bill  of  exceptions,  there 
is  no  proper  record  upon  which  the  order 
sustaining  the  demurrer  may  be  reviewed, 
or  any  error  therein  ascertained,  and  the  or- 
der must  be  affirmed.— People  v.  Druffel,  3 
Cal.  App.  731,  86  Pao.  007. 

§  701.    Bofulng  to  Qrant  Oontinnaiico, 

[a]  Under  sections  1173  and  1174  of  th« 
Penal  Code,  to  obtain  a  rsview  of  an  order 
denying  a  eonti nuance  in  a  criminal  ease,  it 
is  necessary  to  ineorpornte  the  motion,  evi- 
dence, and  ruling  in  B  bill  of  except  ion  B.-r~ 
People  T.  Buck,  151  Cal.  667,  01  Pae.  520. 

§  703. Orant  or  Rafnsal  of  New  TrlaL 

[a]  Id  a  criminal  caae,  where  the  motion 
for  a.  new  trial  upon  statutory  grounds,  of 
the  denial  of  the  motion,  and  of  the  excep- 
tion thereto,  appear  only  in  the  minutes  of 
the  court,  and  are  not  incorporated  in  the  bill 
of  exceptions,  they  are  not  sufSciently  Ba- 
th en  ticated,  as  required  by  rule  20  of  the 
supreme  court;  but  where  objection  thereto 
has  been  cured  under  rule  14,  the  appeal 
from  the  order  denying  the  new  trial  is  not 
ineffeettial. — People  ▼.  Frank,  2  Cal.  App- 
233,  83  Pae  578. 


§  712.    Asalgnmenta  of  Error. 

[a]  Where  counsel  rely  upon  error  on  the 
refosal  of  the  court  to  give  a  requested  in- 
struction, they  mast  state  the  instruction  and 
point  out  the  reason  why  they  think  the 
court  erred  in  refusing  to  give  it;  and  the 
same  rule  obtains  in  regard  to  the  giving 
of  an  instruction  to  which  objection  is  made. 
If   this   rule  is  not   followed,   the   instruction 

gven    or   refused   will    not    be    considered. — 
eople  T.  Foasetti,  7  CaL  App.  629,  95  Pao. 


§  713.    Brlefa. 
[a]  The    appellate  court  will    not    review 

alleged   errors  in   instructions  which   are   not 
pointed  out  in  the  brief  of  the  appellant.'— 


People  T.  Pembroke,  6  Cal.  App.  S8S,  02  Pae. 
668. 

[b]  The  mperior  eoart  properly  refased  an 
instruction  requested  by  the  defendant,  aa 
to  the  weight  to  be  given  to  his  testimony, 
and  other  requested  instructions  which  were 
duplicates  of  those  given  by  the  court;  nor 
will  the  refosikl  of  ■  requested  instruction 
be  considered  where  no  error  therein  ia 
Bpecified  in  the  record  or  presented  in  the 
briefs.— People  v.  Oliver,  7  Cal.  App.  601, 
95  Pae.  172. 


i  720.    Hoaring— Axgnmeot  of  OohomL 

[a]  The  failure  of  the  appellant  in  a  erim- 
inal  case  to  file  a  brief  on  his  appeal  or  to 
appear  on  oral  argument  is  aumeient  re>- 
aon  for  affirming  the  jadgment  and  order 
refusing  a  new  trial  appealed  from.— People 
-    '— -     '""-■,  367,  95  Pae.  653. 


'.  Albitie,  163  CaL  3 

O.    EEVIEW. 

BOOPB  AND  EXTENT  IN  aENEBjU<,  1  T2«. 
ESTOPPEL    TO    ALLEOB    EBBOB—PAILUBS    TO 
APPEAR  OR  FILE  OF  BRIEF,  I  TIT. 

ERROR  INVITED  BT  APPELLANT,  f  72S. 

PSESDUPTtONS — IN   GENERAL,    I  TBI. 

PRELIMINAB7  ESAJflHATION,  f  T82. 

PRESENCE   OP   ACODBED  AND    OODNSSL, 

I  738. 

8UKPI0IENOT  OP  EVIDENCE.   I  T4I. 

DISCRETION  OP  COOKT— SELEOTION  OF  JDRY, 

ns7. 

REOEPTION      OP      EVIDENCE — STRIKIHO 

ODT,  I  TeOH. 

OOMPETENOT  OP  ■WITNESSES.  I  T63, 

. EXCLUSION  OP  WITMEBBES,  1  7fl3W. 

EXAMINATION  OP  WITNESSES.  I  76S. 

NEW  TRIAL,  i  7S7. 

SENTENCE,  t  7flTM- 

gnESTIONS  OF  FACT,  VERDICT  AND  PINDINQS, 

IToe. 

-  VERDICT    CONTBABT    TO    EYIDBNCB    OB 
PREPONDERANCE.  1  769, 

CONFLIOTINO  EVIDENCE,  I  770. 

RULING  ON  OHALLENOE  TO  JUROR.  |  771. 

——  RDLINO    ON    MOTION    FOB    NEW    TKIAL, 

I  773. 
HARMLESS  AND  PREJUDICIAL  ERROR.  I  T1S. 

DRAWINQ  JURT,  |  TBI. 

CALLING    ON    ACCUSED    TO    PLEAD     TO 

PRIOR  CONVICTION.  I  7B1H. 

KULINQ8   ON   CHALLENGE  TO  JUBOR   OE 

PANEL.  I  7SS. 

TIME  OP  TRIAL,  t  785. 

OONDUOT  OF  TRIAL  IN  GENERAL,  I  78S. 

ADMISSION  OF  BVIDENOE.  |  787. 

EXCLUSION  OF  EVIDENCE.  |  788. 

EXAMINATION  OF  WITNESSES,  f  780. 

.  ORDER  OP  PROOF.  (  7aBW. 

AROUUENT  AND  CONDUCT  OP  COUNSEL. 

i  TflO. 

REMARKS  AND  OONDUOT  OP  OODRT,  |  7»1. 

— —  INSTRUCTIONS,  t  782. 

-  FAILURE     OR    REFUSAL    TO     IN8TRD0T, 
I79B. 
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—  9ETTLEUENT  OP   BILL  OF   EXCEPTIONS, 

WAIVER    OP    EBBOB    IN    APPELLATE    OODBT, 

i  SCO. 
8UBSEQOENT  APPEAL,  i  BOl. 

§  724.     Scope  and  Extrat  In  OfOitttl. 

[a]  When  a  ruling  rejecting  evidence  if 
lelied  upon  to  reveree  a,  judgment,  the  ap- 
pellate court  )•  not  eonflaed  to  a  considera- 
tion of  the  objection  made  by  the  respond- 
ent; but  it  for  any  reason  the  ruling  was 
proper,  appellantB  eauDot  complain  because 
deprived  of  improper  evidence,  or  of  evi- 
dtDce   that  could  not  affect  the  verdict  or 

Srejndice  their  cHse. — People  v.  Hatchings, 
Cal.  App.  550,  97  Pae.  760. 
{b]  When  it  appears  that  the  bill  of  «t- 
eeptiona  wat  presented  for  settlement  aev- 
eral  months  after  tbe  motion  for  a  new 
trial  had  been  made  and  denied,  ^a-i  the 
jodgment  rendered  and  the  appeal  taken 
from  the  judgment  and  order,  and  the  set- 
tlement occuxreS  more  than  a  year  after 
such  appeal,  any  irregularities  in  the  set- 
tiL.<ment  could  not  have  been  revieired  on 
tliO  motion  for  a  new  trial,  and  caoti'^t  be 
reviewed  on  the  appeal,  either  from  tbe  or- 
der denying  a  new  trial  or  on  the  appeal 
from  tbe  judgment. — People  v.  Oaruett,  fl 
Cal.  App.  194,  98  Pac.  £47. 

S  727.    Estoppel  to  Allege  Enor— Failnxo  to 
Aiipear  or  nie  Brief. 

[a]  Except  in  criminal  cases  involving  capi- 
tal punishment,  the  appellate  eourt  will  not 
examine  the  transcript  for  errors  of  law,  in 
the  absence  of  any  brief  or  appearance  of 
counsel  for  the  nppellan  I. —People  t.  Sing, 
i  Cal.  App.  731,  84  Pac.  242. 

§  728.    Error  ISTltMl  by  Appellant. 

[a]  When  defendant  convicted  of  murder 
claims  reversal  because  deprived  of  coqd- 
lel  at  his  trial,  wbo  appeared  at  his  arraign- 
ment, it  is  snmcient  that  be  was  in  fact  rep- 
resented at  the  trial  by  other  counsel,  of 
his  awn  choice,  who  examined  all  witnesses, 
moved  for  a  new  trial,  and  signed  tbe  no- 
tice of  appeal,  so  that  he  would  have  no 
appeal  if  snch  counsel  was  not  authorized 
to  represent  bim.  In  saeb  ease,  he  is  es- 
topped to  urge  that  he  was  in  any  way  de- 
prived of  hie  constitutional  right  to  appear 
and  defend  in  person  and  with  connge:. — 
People  T.  Qarnett,  fi  Cal.  App.  194,  98  Pac. 
S47. 

§  731.    Frerainrtloni — In  OeneraL 

[a]  It  is  the  duty  of  the  appellant  to  show 
error  by  tbe  record  brought  up  by  his  ap- 
peal from  tbe  judgment  rendered  against 
him  in  the  present  case. — People  v.  Jn  Buck 
Ning,  9  Cal.  App.  735,  100  Pae.  887. 

[b]  In  the  absence  of  a  showing  In  the 
record  whether  or  not  the  defendant  bad 
exhaasted  his  peremptory  challenges,  it  be- 
ing his  duty  to  show  prejudicial  error  af- 
firmatively, it  must  be  presumed  that  he  was 
not  piejn diced  by  the  disallowance  of  his 
chilleDge  for  actual  bias. — People  v.  Maugbs, 
8  Cal.  App.  107,  96  Pac.  407. 


g  732.    Frellmlnuy  EzamlnatlotL 

[a]  Where  there  ia  nothing  in  the  record 
on  appe^  to  show  that  the  traneeript  and 
proceedings  before  the  magistrate  were  not 
properly  authenticated  or  certified  and  filed 
as  required  by  section  S69  of  tbe  Penal 
Code,  or  that  it  was  not  a  tme  statement  of 
the  testimony  and  proceedings  taken  and 
had  on  the  preliminary  examination  of  the 
defendant,  all  these  things  most  be  assnmed 
on  appeal  in  the  absence  of  specific  objec- 
tion in  these  regards  in  the  trial  court.— 
People  T.  Clark,  151  Cal.  200,  90  Pae.  549. 


§  738. 


-  ProB«nca  of  Accnaed  and  Oonn- 


[a]  Where  the  record  does  not  show  af- 
firmatively that  defendant  and  his  counsel 
were  absent  from  conrt  pending  any  instmc- 
tion  to  the  jury,  snch  absence  from  what 
the  record  shows  to  have  been  a  eoutinu- 
ons  session  cannot  be  presamed. — People  v. 
Gamett,  9  Cal.  App.  194,  98  Pac.  247. 

g  741.    Snffldency  of  Evidence. 

[a]  It  must  be  presumed  that  a  jury  al- 
ways nnderstand  that  it  is  their  duty  to 
give  to  any  evidence  the  weight  to  which 
it  seems  entitled,  and  the  refusal  of  the 
judge  to  make  that  comment  on  any  par- 
ticular item  or  line  of  evidence  cannot  be 
supposed  to  prejudice  the  party  offering  it. — 
People  V.  Buck,  151  Cal.  607,  91  Pac.  529. 

[b]  In  the  absence  of  any  bill  of  excep- 
tions or  settled  statement,  containing  the 
evidence,  it  must  be  presumed  upon  appeal 
that  tbe  allegations  of  the  information  were 
supported  bv  sufficient  evidence. — People  v. 
Ju  Buck  Ning,  9  Cal.  App.  735,  100  Pac. 


§  7S7.     Dlacietloit    of    Oonit  —  Selection    of 
Jory. 

[a]  The  ruling  of  the  trial  judge  who  heard 
the  examination  of  a  juror  will  not  be  dis- 
turbed where  it  simply  presents  a  case  of 
conflicting  statements  from  which  different 
minds  might  draw  different  conclusions  as 
to  the  juror's  impartiality  and  fitness. — Peo- 
ple T.  CoUins,  8  Cal.  App.  492,  92  Pao.  513. 

[b]  The  action  of  tbe  court  in  question- 
ing each  of  the  twelve  jurors  flrat  drawn  in 
a  criminal  case,  as  to  his  qualifications,  and 
in  stating  that  all  of  them  appeared  prima 
facie  qualified,  but  that  either  of  them  could 
be  challenged  for  any  statutory  cause,  mak- 
ing It  clear  that  counsel  had  no  ri^ht  to 
challenge  a  juror  on  the  voir  dire  m  ad- 
vance of  a  challenge  to  snch  juror,  where 
no  objection  or  exception  appears  to  have 
been   taken   thereto,  is   not    the   subject  of 


Pac.  891. 

I  760Vt.    Baceptlon  of  Evldenco— Strik- 
ing Ont. 

[a]  In  all  easel  where  a  motion  is  made  to 

strike  ont  testimony  which  was  not  objected 
to  at  the  time,  much  discretion  is  neces- 
sarily vested  in  the  trial  conrt,  and  for  B 
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denial  of  inch  motion,  a  reverBa]  cannot  be 
justified,  unless  there  is  a  plain  abuse  of 
discretion  in  a  material  matter. — People  v. 
Lowrie,  4  Cal.  App.  137,  87  Pae.  253. 

g  762.    Competency  of  Wltneues. 

[a]  Tbe  deterraination  of  the  qoestion  as 
to  whether  one  is  an  "intimate  acquaint.ant^e," 
and  therefore  competent  under  subdivision 
10  of  section  1370  of  the  Code  of  Civil  Pro- 
cedure to  give  an  opinion  ai  to  the  montal 
sanity  of  another,  is  necessarily  to  a  great 
extent  within  the  discretion  of  the  trial 
court,  and  the  ruling  of  that  court  will  not 
be  disturbed  except  where  the  evidence  is 
such  as  to  leave  no  just  room  for  questic 

that  the  d' '-      '        ' 

ercised. — I 
Pac.  54B. 

[h]  The  question  of  the  competency  of  a 


§  762Vj. 


-  Exclnaion  of  WltDcueB. 


witoessos  not  under  examination 
excluded  from  the  courtroom,  although  in 
a  proper  case  the  witnesses  should  be  in- 
structed not  to  talk  to  other  parties  about 
their  testimony,  it  is  a  matter  which  rests 
in  the  sound  discretion  of  the  trial  court, 
and  Its  action  in  refusing  such  instructions 
will  not  be  interfered  with  where  it  is  not 
shown  that  any  prejudice  resulted  there- 
from.— People  T.  Hutchings,  fi  Cal,  App.  650, 
97  Pae.  325. 

§  763.    Exainlnatloii  of  Wltnessea. 

[a]  The  court  had  discretion  to  refuse  to 
allow  general  questions  by  the  defendant  on 
c  to  ss-eia  mi  nation  of  witnesses  for  th^  pros- 
ecution, as  to  whether  or  not  they  had  pre- 
viously talked  with  certain  persons  about 
their  testimony,  without  any  definite  aim 
or  disclosure  of  any  specific  statement  of  the 
witness  inconsistent  with  his  testimony,  or 
of  any  declaration  or  conduct  a  Sect  ins  his 
motive  or  showing  bias.  There  must  be  a 
very  clear  and  flagrant  abuse  of  the  dis- 
cretion of  the  court  in  restricting  a  cross- 
examination,  and  apparent  injury  therefrom, 
to  justify  this  court  in  reveriiiiig  a  case  on 
account  of  it— People  v.  ConnesB.  150  CaL 
114,  88  Pao.  SZl. 

§  767.    New  Trial 

[a]  In  view  of  the  fact  that  the  miscon- 
duct of  the  district  attorney  has  so  often 
bees  held  to  constitute  a  sufficient  ground 
of  reversal  of  the  judgment,  it  may  have 
become  a  settled  rule  that  such  misconduct 
will  be  considered  npon  an  appeal  from  the 
judgment  when  preseoted  by  a  proper  rec- 
ord, and  the  points  saved  for  review  by  ex- 
ception. But  an  order  of  the  trial  court 
granting  the  defendant  a  new  trial  on  that 
ground  alone,  where  no  other  good  legal 
ground  for  such  action  appears,  is  errone- 
ous and  must  be  reverted  on  appeal. — Peo- 
ple V.  Amer,  151  Cal.  303,  90  Pae.  898, 


§767"/,.    - 

[a]  The  severity  of  the  lentenee  and  the 
determination  of  an  application  by  the  de- 
fendant for  probation  were  matters  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  which  will  not  be  interfered  with, 
where  it  does  not  appear  to  have  been 
abused. — People  t.  Johnson,  9  Cal.  App.  233, 
98  Pae.  682. 

S  76S.    Qneatloiu  at  Fact,  Verdicts  and  Find- 
ings. 

[a]  Held,  that  the  record  diselosea  anffl- 
cient  evidence  from  which  the  jury  were 
warranted  in  their  verdict  of  guilty.— Peo- 
ple V.  Brwin,  4  Cal.  App.  394,  Sg  Pae.  371. 

[b]  The  credibility  of  the  eomplaining  wit- 
ness and  the  preponderance  of  the  evidence, 
and  also  what  intent  and  motive  were  es- 
tablished by  the  evidence  were  questions  of 
fact,  which  were  conclnsively  determined  by 
the  superior  court  in  denying  the  motion 
for  a  new  trial,  and  cannot  be  eonsidered 
by  the  appellate  court. — People  t.  White,  5 
Cal.  App.  329,  90  Pac.  471. 

[e]  Where,  upon  the  trial  of  a  charge  of 

grand  larceny,  there  was  legal  evidence  tend- 
ing to  prove  Che  charge,  the  verdict  of  con- 
viction is  absolutely  final,  and  cannot  be 
reviewed  upon  appeal  on  the  sole  ground  of 
insufficiency  of  the  evidence  to  support  the 
verdict. — People  v.  Meyers,  6  Cat.  App.  674, 
91  Pae.  167. 
[d]  Where  the  evidence  for  the  people  bub- 
tains  the  verdict  in  every  respect,  its  truth- 
fulness was  a  question  for  the  jnry,  and 
this   court  will '  not  disturb   its  finding    for 


{e]  The  question  as  to  the  sufficiency  of 
the  evidence  to  warrant  a  verdict,  both  as 
to  the  guilt  of  the  defendant  and  u  to  the 
degree  of  his  crime,  where  tbey  have  a 
right  to  draw  an  inference  from  the  facts 
proved,  is  peculiarly  a  question  for  the  jury; 
and  with  its  determination  It  is  not  the 
province  of  the  appellate  court  to  "inter- 
fere."— People  V.  FoBsetti,  7  CaL  App.  629, 
95  Pae.  384. 

[f]  It  appearing  that  the  child  was  tinder 
ten  years  of  age  at  the  time  of  the  alleged 
offense,  and  the  court  having  examined  her 
to  determine  her  competency,  and  having 
decided  in  favor  of  the  admiflsibility  of   the 


Cal.  App.  ; 


,  97  Pae.  912. 


§  7fl9.    Verdict  Oontrarr  to  Evidence  or 

Fiepondarance. 
[a]  The  appellate  court  has  jnriBdietion 
only  to  review  questions  of  law;  and  the 
sufficiency  of  the  evidence  to  support  a  ver- 
dict becomes  a  question  of  law  only  where 
there  is  an  entire  failure  of  proof.  Where 
there  is  evidence  supporting  the  verdict,  a 
question  of  law  as  to  its  sufficiency  cannot 
arise— People  v.  Caulfield,  7  Cal.  App.  656, 
95   Pac   666. 
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S  770.    OonflleUng  Endonce. 

[a]  It  IB  the  province  of  the  trial  eonrt, 
even  where  the  aaBwera  of  the  juror  are 
conflicting  as  to  his  qnaliS cations,  to  decide 
whether  be  is  qnalified,  and  a  flnduig  thereon 
caDDot  be  disturbed  hy  the  reviewing  eonrt, 
unless  it  ean  be  tmthfniljr  said  that  the  tei- 
timonj  shows  on  its  faee  that,  at  matter 
of  law,  the  eonrt  erred  is  ita  rnling. — Peo- 
ple V.  Maughi,  8  Cal.  App.  107,  66  Pae.  *07. 

§  771. Bnllag    tm    OUallenga    to 

Jnror. 
[a]  It  was  error  to  mstain  a  ehallenge  for 
implied  bias,  for  relationship  lij  conssnguis- 
ity  or  affinity  of  a  jaror  to  the  defendant 
within  the  fourth  degree,  where  no  relation- 
ship was  shown,  and  it  appeared  that  the 
joror  did  not  know  the  defendant,  or  know 
of  «n;  relationship  to  him. — People  t. 
Sehmitz,  7  Cal.  App.  330,  91  Pae.  407. 


fro 

satisfaction  o~f  the  trial  eonrt,  not  to  pre- 
vent the  juror  from  aeting  fairly  and  Im- 
partially upon  the  trial  of  the  case.  It  ia 
only  when  the  evidence  upon  the  examina- 
tion of  a  jnror  is  so  opposed  to  the  deci- 
sion of  the  trial  eonrt  that  the  question  be- 
comes one  of  law,  that  the  appellate  court 
csu  review  its  decision. — People  v.  Dnnean, 
8  CaL  App.  186,  96  Pae.  111. 

S  772. Bollng  on  Hotton  for  N«w 

Trial 

[a]  A  refusal  to  ^ant  B  new  trial  on  the 
gronad  that  the  trial  jndgo  and  district  at^ 
tomey  had  been  guilty  of  miseonduet  preju- 
dicially affecting  the  defendants'  cause  w<ll 
not  be  interfered  with  on  appeal,  when  the 
evidence  in  reference  thereto  is  substantially 
conflicting.— People  v,  Clark,  151  Cal,  200, 
90  Pae.  549. 

[b]  A  motion  for  a  new  trial  in  a  eriminal 
ease  most  be  made  before  judsment,  and  the 
eonrt's  attention  mnat  be  called  to  it,  and 
the  court  moved  to  grant  it,  and  tha  deci- 
sion of  the  court  that  no  sneh  motion  was 
made  before  judgment,  based  upon  conflict- 
ing evidence,  is  binding  upon  this  court. — 
People  V.  Long,  7  Cal.  App.  27,  93  Pae.  337. 

[e]  Held,  that  there  is  sufBcient  evidence 
to  snppori  the  verdict  of  guilty  of  larceny 
as  charged  in  the  information,  and  that  tha 
determination  as  to  the  weight  of  conflict- 
ing evidence  and  the  credibility  of  the  wit- 
nesses were  within  the  province  of  the  jury 
in  the  £ret  instance,  and  in  the  second, 
within  that  of  the  trial  judge  in  passing 
npon  the  motion  for  a  new  trial;  and  where 
eaeh  motion  is  denied,  the  verdict  will  not 
be  disturbed  upon  appeal. — People  v.  Cain, 
7  C«l.  App.  163,  83  Pae.  1037. 

§  773.    Harmless  and  Frojndldal  Error. 

[a]  That  a  technical  error  has  intervened 
at  the  trial  is  not  of  itself  sufSeient  to  war- 
rmst  a  reversal;  but  the  burden  is  npon  the 


appellants  to  show  atBrmatively  that  their 
substantial  rights  have  been  injorioosly  af- 
fected by  the  error  complained  of. — People 
V.  Entchings,  8  Cal.  App.  9S0,  97  Pae.  325. 

§  7BL    Drawing  Jury. 

[a]  Even  thoueh  errors  should  appear  in 
disallowing  challenges  for  actual  bias,  the 
defendant  has  no  ground  of  complaint  if  he 
has  not  exhausted  his  peremptory  challenges. 
People  V.  Maughs,  8  Cal.  App.  107,  90  Pae. 
407. 


quired  the  court  to  ask  »  defendant  charged 
with  a  prior  conviction  whether  or  not  he 
has  suffered  it,  it  seems  that  it  was  still 
within  the  power  of  the  court  before  trial, 
nnder  soctions  1093  and  1058  of  the  Penal 
Code,  to  ascertain  whether  he  wished  to 
plead  p;uilty  to  such  charge,  in  order  that 
the  prior  conviction  may  be  withheld  from 
the  jary  upon  the  trial  of  the  main  charge; 
but  whether  the  court  is  authorized  by  sUt- 
nte  or  not  to  "call  npon"  the  defendant  to 
plead  to  the  charge  of  prior  conviction,  its 
action  in  so  doing  was  not  in  excess  of  juris- 
diction, but  was,  at  most,  a  mere  irregularity 
in  procedure,  which  plainly  worked  no  preju- 
dice, but  was  a  positive  benefit  to  the  de- 
fendant.— People  V.  King,  1  Cal.  App,  213, 
87  Pae.  40O. 

S  783.    BnllngB  OB  Okalleuge  to  Jnror  or 

Fanol. 

[a]  While  it  la  trne  that  the  erroneous 
overruling  of  a  good  challenge  for  eause, 
thereby  compelling  the  use  of  a  peremptory 
challenge,  is  not  prejudicial  error  where  it 
it  not  made  to  appear  that  the  challenger 
was  obliged  afterward  to  accept  an  objec- 
tionable juror  without  power  to  use  a  per- 
emptory challenge  upon  him,  it  is  eqnaUy 
true  that  where  such  a  condition  is  shown 
to  result  the  error  became  prejudicial  if  the 
defendant  has  been  obliged  to  exhaust  his 
peremptory  challenges  in  relieving  himself 
from  jurors  who  should  have  been  excused 
by  the  court  under  challenge  for  cause,  and 
the  rulings  of  the  court  npon  snch  jurors  are 
then  the  subject  of  review.  It  makes  no 
difference  in  this  respect  that  no  challenges 
for  cause  were  interposed  by  the  defendant 
to  any  jurors  called  to  the  box  after  the 
exhaustion  of  his  peremptory  challenges  had 
been  forced  by  the  improper  rulings  of  the 
court  upon  bis  challenges  for  cause. — People 
v.  Helm,  1S2  Cal.  532,  93  Pae.  99. 

[b]  After  the  court  had  set  aside  the  panel 
of  a  special  venire  summoned  by  the  sheriff, 
on  the  ground  that  by  his  declarations  he 
had  manifested  bias  and  prejudice  against 
the  defendant  on  trial,  it  was  prejudicial 
error  for  the  court  to  order  the  sheriff  to 
summon  other  special  venires. — People  r. 
Vasquez,  9  Cal.  App.  545,  99   Pae.  982. 

[c]  It  cannot  be  held  that  the  defendant 
waived  error  in  the  summoning  of  disquali- 
fied  special   venirec   to   which   challenges    to 
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the  paoel  were  taken,  wliere  it  appears  that 
defModaiit  exhausted  all  of  hia  peremptory 
challengee  to  jarori  after  hia  ehallengea  to 
the  panel  were  overrated. — People  v.  Vas- 
quel,  9  Cal.  App.  545,  BS  Pae.  982. 

[d]  Tha  ezeeation  of  the  illegal  orders  to 
the  sheriff  to  sommoii  a  new  special  venire 
bj  hia   deijQt}'    who   was   not  personBll7   dis- 

Jualifled,  is  iinniaterial.  The  act  of  the 
epoty  ii  the  act  of  the  iheiiff;  and  the 
sheriff,  being  without  warrant,  could  not  au- 
thorize hia  deputy  to  act. — People  r.  Vaa- 
qiiez,  9  Cal.  App.  S45,  99  Pac.  982. 

§  7B6.    Time  of  Trtal. 

[a]  In  a  proeeention  for  ranrder  aoy  error 

in  refusing  a  motion  of  the  defendant  for 
a  continuance,  in  order  to  allow  him  to  se- 
enre  the  attendance  of  material  witnesses 
in  aupport  of  his  defense  of  insanity,  is  cured 
by  the  iubsequent  attendance  of  auch  wit- 
nesses at  the  trial. — People  t.  Back,  151  CaL 
667,  91  Pao.  629. 

§  7SB.    Ooadnct  of  Trial  In  OeneraL 

[a]  Althongh  the  clerk  erred  in  not  stating 
to  the  jury  pleas  of  '•former  acquittal"  and 
"once  in  jeopardy,"  set  np  b^  the  defend- 
ant, yet  such  error  ia  not  prejudicial,  where 
the  record  shows  no  attempt  to  introduce 
any  evidence  in  support  of  either  of  those 
pleas.— People  v.  Maughs,  S  CaL  App.  107, 
96  Pac.  107. 

§  787.    Admlsalon  of  Ertdence. 

[a]  Erroneous  admiasion  of  evidence,  not 
affecting  the  substantial  rights  of  the  defend- 
ant, is  no  ground  for  reversal. — Poople  v. 
Perry,  144  Cal.  748,  78  Pac.  284. 

[b]  Any  error  in  the  admission  of  evi- 
dence or  in  any  ruling  of  the  court,  not  ap- 
pearing to  affect  the  substantial  rights  of 
the  defendant,  most  be  disregarded. — Pea< 
pie  T.  Stokes,  5  Cal.  App.  205,  SB  Pae.  B97. 

[c]  I^videnee  which  might  have  been 
stricken  out  as  not  responsive,  but  to  which 
no  objection  was  made,  and  an  answer  by 
him  without  objection  to  a  question  catl- 
ing for  the  conclusion  of  the  witness,  could 
not  be  prejndiciatly  erroneous  where  there  is 
no  controversy  as  to  the  main  facts  showing 
the  defendant's  guilt. — People  v,  Bobertaon, 
6  Cal.  App.  614,  92  Pac.  498. 

[d]  The  overrulins  of  an  abjection  to  a 
question  asked  br  the  defendant's  counsel  of 
a  witness  for  the  prosecution  on  cross-ex- 
amination  is  harmless,  if  the  question  was 
not  answered. — People  t.  Ualtais,  7  Cal.  App. 
120,  93  Pac.  890. 


[e]  A  motion  to  strike  out  the  whole  of  an 
answer  of  a  witness  to  a  question  was  prop- 
erly denied  when  the  court  could  not  antici- 
pate the  answer,  and  a  portion  of  the  same 
is  responsive  to  the  question  and  is  relevant. 
The  motion  should  have  been  directed  only 
to  the  objectionable  portion  of  the  answer 
of  the  witness,  and  having  failed  to  do  so, 
the  defendant  cannot  complain  of  the  rul- 
ing upon  t  '  "  '  '^ 
App.  685, 


[(]  Where  one  eye-wltned  of  tbe  homicide 

testified  for  tbe  defendant,  it  was  error  over 
defendant's  objection  to  admit  the  testimony 
of  a  shorthand  reporter,  aa  to  what  the  wit- 
ness testified  on  the  trial  of  a  codefendant, 
but  such  error  is  harmless,  where  there  i> 
nothing  in  such  testimony  tending  to  con- 
tradict the  witness. — People  ▼.  Duncan,  8 
Cal.  App.  186,  9C  Pac.  4ll. 

%  798.    Exdnalon  of  ETld«ic«. 

[a]  The  defendant  was  entitled  to  surrebut 
the  evidence  given  In  rebuttal  as  to  his  dec- 
larations for  tbe  purpose  of  showing  an  ad- 
ditional part  of  the  conversation;  but  where 
there  is  nothing  in  the  record  to  show  that 
all  of  the  conversation  between  him  and  the 
officers  had  not  been  ^ven  in  his  former 
evidence,  and  that  of  tbe  officers,  or  that 
the  two  conflicting  versions  of  it  before  the 
jury  were  not  all  of  the  eonversation  that 
was  at  all  material  to  tha  sabject  matter, 
no  prejudicial  error  appears  in  the  record  in 
excluding  the  surrebutting  evidence. — People 
v.  Hutchiogs,  8  Cal.  App.  650,  97  Pae.  625. 

[b]  Error  in  overruling  a  question  put  to 
one  of  tbe  witnesses  for  the  prosecution  on 
cross-examination,  which  was  within  its 
proper  scope,  to  elicit  the  fact  that  defend- 
ant was  intoxicated  at  the  time  of  the 
ahooting,  waa  nonprejudicial  where  that  fact 
was  established  by  other  witnesses  and  was 
not  controverted. — People  v.  Izlar,  8  Cal.  App, 
600,  97  Pae.  6SS. 

§  789.    Examination  of  Wttnesseo. 

[a]  The  overruling  of  an  abjection  to  tho 
cross-examination  of  a  witness  called  by  the 
defense  for  the  pnrposes  of  impeachment  ia 
not  ground  for  reversal  where  there  waa 
nothing  in  the  answer  given  by  the  witness 
that  was  in  any  way  prejudicial  to  the  de- 
fendant.—People  T.  Gray,  148  Cal.  507,  83 
Pac.  707. 

[b]  On  eroBB-ezamination  by  defendant  of 
his  daughter,  a  witness  for  the  prosecution, 
she  waa  asked  whether  she  or  her  mother, 
sister,  or  brother  had  visited  the  defendant 
in  prison,  and  answered  in  the  negative.  On 
redirect  examination  she  was  asked  why 
she  had  not  visited  him,  and,  over  objection, 
said  that  he  had  never  requested  it,  and  she 
thought  he  never  cared  to  see  her.  Held, 
that  in  view  of  the  cross-examination  the  re- 
direct examination  was  probably  proper,  and 
in  any  event,  in  view  of  the  evidence  given 
in  support  of  the  defendanfa  case  aa  to  the 
relatians  between  himself  and  his  family, 
waa  without  prejudice. — People  v.  Clark,  151 
Cal.  200,  flO  Pac.  548. 

[e]  It  was  not  prejudicial  error  for  the  court 
to  refuse  to  direct  the  district  attorney  to 
produce  an  unsigned  and  unsworn  statement 
of  the  previously  convicted  senator  tor  the 
use  of  the  defendant  in  cross-examination, 
where  the  same  would  not  be  admissible  for 
any  purpose,  if  not  shown  to  be  written  by 
authority  of  the  witness,  and  then  only  in 
order  to  lay  a  foundation  for  showing  it 
differed  from  hie  testimony  on  the  present 
trial.  The  mling  cannot  be  deemed  preiu- 
dieial  where  there  ia  no   showing  that  tho 
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r.  EmmoDS,  7  Cj,  App.  685,  95  P«e. 

[d]  Error  in  denjing  a  motion  at  the  de- 
f«iidant  to  atrike  oat  «videnee  which  tended 
to  weaken  the  cue  of  the  people,  and  in 
denjing  another  motion  to  etrike  out  evi- 
dence for  the  people,  which  appears  elae- 
wbere,  and  wa*  testified  to  b^  one  of  the 
defendanta,  is  barmlees,  and  eoald  not  have 
prejudiced  the  appeliantB. — People  v.  Hutch- 
ing!, 8  CaL  App.  S50,  07  Pac.  625. 

[e]  Where  a  witoeai  ia  called  to  impeaeb 
another  b^  ahowing  knowledge  of  the  bad 
lepotation  of  the  witnesB  for  tmtb  and 
Teraeity,  it  ii  improper  to  reject  the  opin- 
ion eviflenee  of  the  impeachiog  witueaa, 
baaed  on  such  knowledge,  that  he  would  not 
believe  the  impeached  witness  under  oath. 
It  cannot  be  aaid  that  such  rejection  ia  not 
prejudicial,  aod  that  the  opinion  rejected 
will  have  no  weight  with  the  jarj. — People 
T.  Corey,  8  Cal.   App.   720,  97  Pae,   807. 


§  7S&I/3.    Otdei  of  Proof. 

[a]  While  it  ia  ordiaarilj  the  proper  prao- 
tice  to  ahow  the  corpaa  delicti,  before  in- 
troducing evidence  of  anv  ■tatement  of  the 
defendant,  a  mere  variation  in  the  order  of 

Sroof  would  not  be  prejudicial  to  the  de- 
PDdant. — People  v.  Beaold,  I5i  Cal.  363,  97 
Pae.  871. 


[b]  The  order  of  proof  ia  largely  within  the 
diaeretioD  of  the  conrt.  The  corpaa  delicti 
should  ordinarily  be  ahown  first;  out  unless 
it  clearly  appears  that  defendant  was  preju- 
diced by  a  ruling  permitting  other  evidence 
before  the  corpus  delicti  was  established,  ncli 
ruling  will  not  justify  a  reversal, — People  v. 
Biancbino,  5  Cd.  App.  633,  91  Pae.  112. 

[e]  Althougb  ordinarily  proof  of  the  corpna 
delicti  should  precede  proof  of  the  declara- 
tions or  admission  of  the  defendant,  yet  the 
order  of  proof  being  in  the  sound  discretion 
of  the  court,  and  it  appearing  that  the  eor- 
pna  delicti  was  fully  proved,  after  the  dec- 
larations were  proved,  it  is  evident  that  de- 
fendant was  not  prejudiced  by  the  change 
in  the  order  of  proof.^ — People  v.  Uaughs,  8 
Cal.  App.  107,  96  Pac.  407. 

-  AignniBiita  and  Condnct  of  Oonn- 


S  790.    - 

aal. 

[a}  Impertinent  and  objectionable  queationa 
hf  the  district  attorney  mled  out  by  tbo 
court  held  harmless  though  ceniurable. — Peo- 
ple V.  Perry,  144  Cal.  748,  78  Pac.  284. 

[b]  Held,  that  there  was  no  prejudicial  mis- 
conduct of  the  district  attorney,  and  no  rea- 
son to  suppose  that  he  had  intentionally 
misrepresented  the  testimony,  though  mis- 
taken as  to  a  matter  of  fact,  of  which  the 
jury  were  the  judges,  and  that  his  argu- 
ment as  to  the  offenses  of  the  defendant  did 
not  psia  the  bounds  of  legitimate  censure, — 
People  v.  Craig,  152  Cal.  42,  91  Pae.  9B7. 

[e]  Where  the  eodefendant  had  testified 
that  he  and  defendant  met  in  Santa  Bosa 
"a  fellow  named  Qilluly,"  the  statement  of 
the  district  attorney  that  "the  GillnlyB  are 
well  known  in  Banta  Boaa,"  though  being 
of  a  fact  not  in  evidence,  yet  being  m  fact 


immaterial  to  the  offense  tried,  evidently 
could  not  have  affected  the  verdict  of  the 
jury.— People  v.  FitU,  4  Cal.  App.  432,  91 
Pac.  536. 

^d]  It  ia  only  where  it  appears  that  a  dia- 
triet  attorney  has  willfully  persisted  in  ask- 
ing improper  questiona  with  the  evident  pur- 
poae  of  injuring  the  defendant,  or  where  be 
baa  made  a  statement  of  a  fact  or  matter 
that   he    would   not   have    been    allowed    to 

Erove,  for  the  purpose  of  indirectly  getting 
efore  the  jury  such  fact  or  matter,  that 
courts  will  reverse  on  the  ground  of  im- 
proper conduct  of  the  district  attorney. — 
People  V.  Cowley,  7  Cal.  App.  501,  91  Pac. 
860. 

[e]  Where  open  a  trial  for  grand  larceny, 
the  defendant  had  testified  in  chief  that  be 
was  a  railroad  employee  of  considerable  ex- 

Eerienee,  and  named  the  places  where  he 
ad  served,  and  the  district  attorney,  on 
cross-e lamination,  without  objection,  asked 
him  a  Una  of  questions  as  to  his  employ- 
ment at  one  of  such  places,  which  developed 
that  the  Union  Pacific  had  there  stopped 
his  pay  for  cause,  and  when  asked  for  what 
cause  replied,  without  objection,  "Well,  the 
cause  what  all  conductors  have  getting  their 
pay  stopped,"  whereupon  the  district  attor- 
ney diecontinned  that  line  of  cross- examina- 
tion, remarking  that,  "for  fear  of  error,  he 
would  not  press  the  matter  any  further,"  the 
court  did  not  err  in  refusing  to  strike  out 
the  portion  of  the  cross-examination  given; 
and  no  misconduct  of  the  district  attorney 
clearly  appears  from  the  reason  assigned  for 
such  discontinuance  which  requires  reversal. 
People  V.  Cowley,  7  Cal.  App.  501,  94  Pac. 
866. 

[f]  The  alleged  misconduct  of  the  district 
attorney  could  not  be  prejudicial  to  the  de- 
fendant, where  the  evidence  disclosed  in  the 
record  appears  to  be  conclusive  of  the  guilt 
of  the  defendant  of  the  crime  charged 
against  him. — People  v.  Amer,  8  CaL  App. 
137,    90    Pae.    401. 

fg}  The  mei«  asking  of  a  question  by  the 
district  attorney,  the  legal  propriety  of  which 
ia  doubtful,  ia  not  prejudicial  to  the  defend- 
ant, and  does  not  constitute  misconduct  when, 
upon  objection  sustained  thereto,  the  dis- 
triet  attorney  submitted  to  the  ruling,  and 
proceeded  no  further  in  the  matter. — People 
v.  Gregory,  8  Cal.  App.  T3S,  97  Pac.  912. 

[h]  The  district  attorney  has  no  right,  in 
his  remarks  to  the  jury,  to  refer  directly  or 
indirectly  to  the  failure  of  the  defendant 
to  testify.  When  the  evidence  is  so  slight 
that  a  verdict  either  of  guilty  or  acqoittal 
might  be  warranted,  unfavorable  criticism 
by  him  in  his  address  to  the  jur_y  would  jus- 
tify a  reversal;  but  when,  as  in  this  case, 
under  the  evidence  in  the  record  the  jury 
could  return  no  other  verdict  than  the  one 
found,  and  the  court,  upon  improper  allusion 
by  the  district  attorney  to  the  defendant's 
failure  to  testify,  promptly  stopped  him  and 
immediately  and  clearly  instructed  the  jur^ 
that  his  remarka  were  without  legal  justi- 
fication, and  that  no  inference  against  the 
defendant  can  be  drawn  b}^  the  jury  from 
his  failure  to  teatify,  the  misconduct  of  the 
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(JiBtrict  attorney  la  withool  prejndiee,  and 
ia  not  around  for  reversal. — People  ».  Hig- 
gins,  9  Cal.  App.  267,  »S  Pae.  6S3. 

§  701.    ^—  Bemarks  and  Oondnct  of  Conrt. 

[a]  In  a  proaecation  for  obtaining  money 
by  reason  of  false  pretenaea  and  repreaen- 
tationa  as  to  the  TiJue  of  the  property  of 
a  certain  mining  corporation,  in  the  stock 
of  which  the  proaecuting  witness  was  in- 
duced to  invest,  where  a  witness  for  the  de- 
fendant, in  answer  to  a  question  if  he  knew 
the  valne  of  certain  mining  i 
by  the  eorpoiation,  had  statet 
it  only  from  the  report  of  a  mining  engi- 
neer, and  volunteered  the  teatimony  that 
the  latter  placed  its  value  at  a  specified 
amount,  a  remark  by  the  coart,  in  atriluDg 
oat  aach  testimany,  that  "even  if  the  re- 
port is  here,  it  would  not  prove  the  fact  of 
value.  A  report  don't  prove  anything,"  will 
be  deemed  to  have  been  without  preja- 
dice,  if  there  was  no  report  before  the  jury, 
and  no  offer  by  the  defendant,  at  any  time 
during  the  trial,  to  introduce  it. — People  v. 
Smith,  3  Cal.  App.  62,  64  Pae.  449. 

[b]  The  voluntary  departure  of  spectators 
from  the  trial,  in  view  of  the  remarks  of  the 
court  that  nothing  woold  be  testified  to  that 
any  right-minded  person  would  desire  to  hear, 
while  expresaly  disavowing  power  to  order 
them  to  leave,  must  be  deemed  due  to  their 
commendable  sense  of  decency,  which  alone 
deprived  defendant  of  his  privilege  of  hav- 
ing the  public  listen  to  the  testimony  tend- 
ing   to   prove   flagrantly   indecent   facts   and 


§  792.    Instnictlona. 

[a]  Instructions  merely  atating  the  law  too 
emphatically  furnish  no  gronnd  for  reversal. 
People  V.  Perry,  144  Cal.  748,  78  Pae.  284. 

[b]  The  giving  of  an  instruction  that  "a 
witneaa  willfully  false  in  a  material  part  of 
his  teatimony  is  to  be  dlstraated  m  oth- 
ers" ia  not  cause  for  reversal. — People  v. 
Grill,  151  Cal.  592,  91  Pae.  515. 

[c]  An  instruction  to  the  ju^,  to  the  ef- 
fect that  "a  witness  who  testifies  falsely  aa 

e  part  in  giving  his  testimony 


liberately  testified  falsely  in  one  part  of 
hia  testimony  in  this  case,  yon  have  the  right 
to  reject  the  whole  of  the  testimony  of  that 
witness  which  ia  not  shown  by  other  evidence 
In  the  case  to  be  true,"  is  not  ground  for 
reveraal.  Such  an  instruction  containa  mere 
commonplace  matters  that  the  juTors  would 
be  apt  to  know  about  and  act  upon  in  the 
absence  of  icat  met  ions. — People  v.  Hower, 
151  Cal.  038,  91  Pae.  607. 

[d]  An  instruction  to  the  jury  that  "if 
any  of  the  witnessea  examined  before  you 
have  willfully  sworn  falsely  in  a  material 
matter,  it  ia  your  duty  to  distrust  their  en- 
tire testimony,"  is  not  reversible  error,  since 
it  relates  to  mere  commonplace  matters  with- 
in their  general  knowledge,  notwithstanding 
the  statute  requiring  such  an  instruction 
(Crde  Civ.  Proc,  sec  20G1,  snbd.  3),  la  un- 


co nstitntional.  as  requiring  an  instruction  as 
to  matters  o^  fact. — People  v.  Fitta,  4  CaL 
App.  432,  91  Pae.  G36. 

[e]  The  defendant  cannot  complaiu  of  an 
Instruction  requested  by  himself  "that  the 
presumption  of  innocence  attaches  at  every 
stage  of  the  case  and  to  every  fact  essen- 
tial to  a  conviction,  and  remains  with  the 
defendant  throughout  the  trial  until  the  con- 
trary is  established  beyond  a  reasonable 
doubt."— People  V,  James,  5  CaL  App.  427, 
90  Pae.  561. 

[f]  An  instruction  that  "each  and  every 
fact   and   circumstance   relied   upon   by   the 

Erosecution  must  be  proved  by  the  evidence 
eyond  all  reasonable  doubt,  and  if  the  jury 
are  not  satisfied  beyond  a  reasonable  doubt 
that  each  such  fact  and  circumstance  haa 
been  proven,  it  is  your  duty  to  find  a  ver- 
dict of  not  guilty,"  is  sot  prejudicial  to  the 
defendant,  and  ia  to  be  construed  with  other 
inatructlons  given  wherein  the  people's  duty 
to  prove  beyond  a  reasonable  doubt  all  the 
elements  of  the  crime  eharged  wat  clearly 
set  forth. — People  v,  James,  5  CaL  App.  427, 
90  Pae.  561. 

[g]  The  giving  of  an  abstractly  correct  in- 
struction, which  is  not  pertinent  to  the  evi- 
dence, is  to  be  regarded  as  harmless  error, 
where  the  record  upon  appeal  faila  to  show 
how  the  alleged  error  could  have  prejudiced 
the  substantial  rights  of  the  defendant,  upon 
whom,  as  appellant,  the  burden  rests  to  show 
such  prejudice  by  tne  record. — People  v.  Cain, 
7  Cal.  App.  163,  93  Pae  1037. 


[h]  It  was  not  prejudicially 
Struct  the  jury  that  "there  ii 


to  in- 


struct the  jury  that  "there  is  notliing  i 
nature  of  circumstantial  evidence  that  ren- 
ders it  any  less  reliable  than  any  other  class 
of  evidence,"  where,  considered  with  other 
instructions,  it  could  only  be  nnderstood  as 
meanine  that  circumstantial  evidence  is  jnst 
as  reliatile  as  any  other  kind,  if  it  convineea 
the  ^ury  of  defendant's  guilt  to  a  moral 
certainty  and  beyond  a  reasonable  doubt. — 
People  V.  Simmons,  7  Cal.  App.  559,  95  Pae. 

[i]  An  appellant  cannot  complain  of  an  in- 
struction given  at  his  request;  and  instruc- 
tions requested  by  the  appellant  which  were 
inapplicable  to  the  evidenee  or  erroneoas, 
or  which  called  the  attention  of  the  jury 
to  a  particular  witness,  or  which  were  in- 
cluded in  the  charge  given,  were  properly 
refused.— People  v.  Emmons,  7  CaL  App.  6S5, 
95   Pae.   1032. 

[J]  Held,  that  the  instructions  given  by  thft 
coiirt  were  full,  fair  and  pertinent  to  all  of 
the  material  issues  presented  by  the  infor- 
mation and  the  evidence;  and  that  instme- 
tions  offered  by  the  defendant  and  refused 
were,  where  applicable  to  any  important  is- 
sue, fairly  presented  in  the  charges;  and  that 
no  prejudicial  error  appears  on  the  refusal 
of  requested  instructions. — People  v.  Maughs, 
8  Cal.  App.  107,  96  Pae.  407. 

[k]  Instructions  improperly  relating  to  in- 
ferences of  fact  which  are  matters  for  th« 
jury,  in  so  far  as  they  relate  to  common- 
place matter  which  the  jury  must  be  pre- 
sumed to  know  about  in  the  absencs  of  in- 
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■troetions,  ue  not  gronnd  of  leverutl, 
whether  given  or  rafnaed,  if  neither  is  prejn- 
dieikl  to  the  defendant. — People  v.  Corej,  8 
fM.  App.  720,  97  Pae.  007. 

1  An  iDBtmetion  to  the  jary  in  a  erim- 
J  cane  that  "ovidenee  is  to  be  eslimated 
not  only  aeeordiag  to  iti  own  intrineie  weight, 
hnt  »lso  BccordiDg  to  evidence  which  it  ia 
in  the  power  of  one  side  to  prodaee  and  of 
the  other  to  eontradiet;  therefare  if  weaker 
«T  leaa  satisfactory  OTidenee  ii  offered,  when 
it  appears  that  itionger  and  more  latiafae- 
tory  evidence  wag   within  the   power  of   the 

rtjr  to  prodnee,  the  evidence  offered  sbonld 
viewed  with  dietraat,"  ia  prejudicially  er- 
roneous, when,  in  view  of  another  inatrne- 
tion  favorable  to  the  proseention  in  sat  be- 
ing reqnired  to  eall  all  witnesses  having 
knowledge  of  the  ca«e,  the  effect  of  the 
ebarge  is  to  speciScally  direct  the  erroneous 
instrattion  toward  the  case  of  the  defendant, 
in  not  having  testified  in  bis  own  behalf, 
or  denied  or  explained  the  testimony  for 
the  prosecution. — People  v.  Charles,  9  Gal. 
App.  ass,  &9  Pae.  383. 

§  793.    FaQue  or  Bafnaal  to  Instrnd 

[a]  The  instmctions  given  muat  be  taken 
together  a«  a  whole,  and  where  it  appean 
that,  on  reading  them,  the  jury  were  fairly 
and  impartially  charged,  no  single  instance 
of  striking  out  the  concluding  languags  of 
a  requested  instrnetion  would  warrant  a  re- 
versal—People v.  Weber,  149  Cal.  325,  86 
Pat  671. 
[4i]  It  was  pTBJndicial  error  to  refuse  to 
iustruetiou  as  requested  by  the  de- 


as  clearly  to  some  other  person  as  the  per- 
son who  committed  the  erime  in  question, 
as  it  (toes  to  the  defendant,  or  if  after  a 
fair  and  foil  consideration  of  the  evidence 
the  jury  entertained  a  reasonable  doubt  as 
to  whether  defendant  or  some  other  person 
is  the  guilty  party,  it  is  their  duty  to  ac- 
quit the  defendant,"  where  there  is  evi- 
dence making  Bueh  iastmctlon  applicable. — 
People  V.  Hemple,  4  Cal,  App.  120,  87  Pac, 
!27. 

[c]  Held,  that  thongh  a  requested  instruc- 
tion under  section  1845  of  the  Code  of  Civil 
Proeednre,  that  the  jury  mast  disregard  any 
part  ef  the  testimony  of  a  witness  which 
involves  only  his  "belief,  or  his  inferences, 
or  his  impressions,  or  his  deduetions,"  might 
have  well  enough  been  given,  the  defendant 
was  not  prejudiced  by  its  refosa!. — People  v. 
Usughs,  S  Cal.  App.  107,  96  Pac.  407. 

[d]  When  the  court  instructed  the  jury 
merely  that  a  witness  may  be  impeached  by 
a  party  against  whom  be  is  called  by  con- 
tradictory evidence,  or  b^  evidence  that  his 
tnith,  honesty  or  integrity  is  bad,  it  was 
prejudicial  error  to  refuse  an  additional  re- 
qaeit  that  be  may  alao  be  impeached  if  "he 
his  made  at  other  times  statements  incon- 
sistent with  his  present  testimony,"  if  there 
is  evidence  to  which  it  applied. — People  v. 
Corey,  8  Cal.  App.  720,  97  Pac.  907. 


to    instruct   the  jury  that  "it  ta   the   duty 

of  the  jury,  if  {wssible,  to  reconcile  the  evi- 


§  7H.    Conduct   and   DelilMntloni    of 

[a]  Where  the  Jarara  awom  pending  the 
completion  of  the  panel  were  ordered  into  the 
custody  of  the  sheriff,  "while  retiring,"  and  it 
was  not  intended  by  the  court  nor  under- 
stood by  defendant  and  his  attorneys  that 
the  order  was  made  under  section  1121  of 
the  Penal  Code,  and  it  was  applied  by  their 
consent  to  custody  during  the  noon  reeess 
only,  and  was  so  applied  by  consent  after 
the  panel  was  eompleted,  and  there  was  no 
separation  under  tae  order  as  thus  inter- 
preted, the  order  is  not  reversible  error, 
and  a  temporary  separation  of  the  jurors 
under  that  order  at  other  times  is  not  !«■ 


custody  of  the  whole  jury,  under  that  see- 
tion,  was  fully  obeyed. — People  v.  Uaughs,  8 
Cal.  App.  107,  96  Pac.  407. 


§797y,. 


-  Settlsment  of  BU  of  Ezee^ 


fa]  Where  the  record  shows  the  settlement 
of  the  bill  of  exceptions,  but  does  not  show 
afllrmatively  that  no  notice  of  the  settle- 
ment was  given,  or  that  counsel  for  de- 
fendant was  not  present  at  the  settlement, 
it  must  be  presumed  that  the  bill  was  prop- 
erly aettled.— People  v.  Gamett,  9  CaL  App. 
194,  98  Pac  217. 

§  800.  Walrer  of  Error  In  Api^Uate  Court, 
[a]  When,  after  transfer  to  this  court  of 
an  appeal  to  the  supreme  court  taken  be- 
fore the  conflagration  of  April  13,  1900,  in 
which  the  original  transcript  waa  burned, 
the  attorney  general,  upon  notice  to  defend- 
ant and  his  attorneys,  moved  to  substitute 
a  printed  copy  of  the  transcript  for  the  origi- 
nal, which  was  granted,  the  defendant  and 
his  counsel,  by  failing  then  to  object  thereto, 
waived  further  objection,  and  a  motion  by 
defendant  upon  the  bearing  of  the  appeal 
to  strike  the  restored  transcript  from  the 
files  must  be  denied. — People  v.  Qarnett,  9 
Cal.  App.  194,  98  Pae.  247. 

§  801.    Snhseqnent  AppeaL 

[a]  The  decision  on  the  former  appeal  that 
the  courts  of  this  state  have  jurisdiction  of 
the  crime  committed  therein  of  mailing 
poisoned  candy  to  another  state  with  intent 
to  commit  murder  in  another  state,  and 
thereby  causing  the  intended  death  of  the 
person  to  whom  it  was  therein  addressed, 
and  that  "the  defendant,  having  committed 
a  murder  in  part  in  the  state  of  California, 
is  punishable  under  the  laws  of  this  state, 
exactly  in  the  same  way,  in  the  same  courts, 
aud  under  the  same  procedure,  as  if  the  crime 
was  committed  entirely  within  the  state,"  is 
the  law  of  the  c&se  upon  this  appeal. — Peo- 
ple V.  Botkin,  9  Cal.  App.  211,  98  Pac.  861. 
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AITIBUANCE,  |  SOS. 

XODIFIOATIOK  OS  OORREOTION  OF  JtroO- 
UEHT.  I  B04. 

RBVERSAL— WANT  OB"  OONTBOVEBBT,  |  808. 

DIREOTIHO  JUDaUENT  IN  LOWER  COD&T, 

I  SOB. 

JURISDICTION  AND  PROCEEDINOS  IN  LOWES 
COURT  AI'TER  REUAND,  I  SIO. 

JUBISDIOTION  AND  PBOCEEDIMaS  IN  APPEL- 
LATE OOUBT  AFTER  REMAND,  |  Bll. 

§  803.    Afflmuoea. 

[a]  Order  deufiDg  new  trial  affirmed  be- 
eanie  there  was  neither  bill  of  exceptions, 
statement,  nor  affidavit  in  the  tranHCript.— 
People  V.  Welch,  67  Cal.  138. 

[b]  An  appeal  taken  without  tbe  eonsent  of 
the  defendant,  who  notifiea  the  conrt  that  be 
had  no  knowledge  of  tbe  appeal  and  prefers 
to  serve  out  his  term,  will  be  affirmed  with- 
out a  detailed  discussion  of  the  ease. — Peo- 
ple T.  Peller,  I3S  Cal.  61S,  64  Pac.  1111. 

[c]  On  appeal  from  conviction  in  a  criminal 
ease,  where  there  baa  been  no  oral  argument 
in  the  supreme  court,  and  appellant  lias 
filed  no  points  or  authorities,  and  no  error 
appears  In  the  record,  the  judgment  will  be 
affirmed.— People  v.  Daj-,  135  Cal.  360,  67 
Pac.  112S. 

[d]  The  eonrt  having,  notwithstanding  the 
defect  in  failure  to  serve  the  notice  of  ap- 
peal, in  view  of  the  nature  of  the  case,  ex- 
amined the  record,  and  failed  to  find  an^ 
prejudicial  error  therein,  the  judgment  and 
order  denying  a  new  trial  appealed  from  are 
affirmed,  instead  of  a  formal  dismissal  of 
the  appeal.— People  v.  Ficerty,  8  Cal.  App. 
466,  97  Pae.  73. 

[e]  Held,  that  the  order  denying  a  motion 
to  avoid  judgment  on  the  ground  of  duress 
should  be  affirmed  on  the  ground  that  the 
evidence  jostified  the  court  in  believing  that 
tbe  plea  of  guilty  was  entirely  voluntary, 
and  that  there  was  no  support  for  defend- 
ant's claim  of  duress  or  coercion. — People  v. 
Peres,  9  Cal.  App.  £6o,  98  Pac.  870. 

S  804.  UodUcatlon  or  OortecUon  of  Jodg- 
ment 
[a]  Where  a  defendant  accused  of  grand 
larceny  and  of  a  prior  conviction  for  bur- 
glary pleaded  guilty  of  the  prior  convic- 
tion, and  upon  a  plea  of  not  guilty  of  the 
grsnd  larceny  was  found  guilty  thereof,  a 
sentenee  for  seven  years,  which  is  three  years 
less  than  the  minimum  provided  by  law  in 
such  case,  is  not  void,  and  will  not  be  cor- 
rected to  tbe  detriment  of  the  defendant 
upon  his  ajjpeal. — People  v.  Oliver,  7  Cal. 
App.  601,  95  Pac.  172. 

g  806.    Bovensl — Want  of  Controrersy. 

[a]  Where,  on  appeal  on  behalf  of  the  peo- 
ple from  an  order  granting  a  new  trial,  the 
attorney  {general  admits  that  the  evidence  did 
not  sustain  the  verdict,  the  order  was  af- 
firmed.— People  V.  Bu2zo,  SB  CaL  3B9. 


[b]  On  confession  of  error  by  tbe  attorney 
general,  judgment  was  rsveised. — People  *. 
Hordissen,  69  Cal.  403. 

S  609.    DlrectlBg  Judgment  in  I^iwer 

Court 

[a]  A  conviction  of  robbery  under  a  fatally 
defective  information  is  excessive,  and  must 
be  reveraeii;  but  since  the  defendant  has 
been  once  in  jeopardy  under  the  informa- 
tion, and  a  new  trial  would  be  a  useleaa  pro- 
ceeding, tbe  defendant  must  be  discharged 
from  custody. — People  v.  Ho  Bing,  6  CaL  App- 
758,  S3  Pae.  204. 

§  810.     Jnrlsdlctlon     And     FrocMdincB     In 
Lower  Court  Aftar  Bomand. 

[a1  Wbere  tbe  ease  was  determined  on  ap- 
peal, npon  a  motion  in  arrest  of  judgment, 
and  not  upon  demurrer,  a  mistsJcen  direction 
to  the  lower  court  to  sustain  the  "demurrer" 
may  be  treated  as  surplusage  and  disregarded 
by  the  lower  court,  who  may  dismiss  tbe  in- 
formation and  make  all  proper  orders  in  that 
direction,  and  remittitur  wfll  not  be  recalled 
to  correct  the  error. — People  v  Coronado,  144 
Cal.  207,  79  Pac.  418. 

[b]  Under  section   1262  of  the  Penal   Code, 

Sroviding  that  "if  a  jud^ent  against  tbe 
efendant  is  reversed  without  ordering  a 
new  trial,  the  appellate  court  most,  if  he  is 
in  custody,  direct  him  to  be  disebai^d  there- 
from," only  tbat  appellate  court  to  wheb 
his  case  has  been  appealed  has  jurisdiction 
to  order  his  discharge.— Ex  parte  Ballard,  14* 
Cal.  114,  84  Pae.  833. 

S  811.  Joiisdlctlon  and  Proceedings  In  A^ 
pellate  Court  After  Bomand. 
[a]  Where  a  remittitur  haa  been  regularly 
issued  without  inadvertenee,  the  supreme 
court  has  no  power  to  recall  it. — People  v. 
Bprague,  57  Cal.  147, 


§  813.    ProBscntioiu   tor  Second   OifoE 
In  Oenersl. 

fa]  Wbere  defendant  pleads  not  guilty  to 
the  principal  oftcnse,  bnt  confesses  prior  con- 
victions, it  is  error  to  read  to  the  jury  the 
portion  of  the  information  relating  to  prior 
convictions  or  to  offer  any  evidence  thereon, 
or  to  instruct  the  jury  to  find  whether  de- 
fendant had  suffered  a  previous  convietioo. 
People  V.  Meyer,  73  CaL  548,  15  Pac.  S5. 


§  818.    BtatatoB  Oonstnted. 

[a]  The  defendant  had  tbe  ri^bt  to  com- 
pel the  beginning  of  his  imprisonment  by 
mandamus,  if  not  in  custody;  and  if  in  cus- 
tody, may  have  a  writ  of  habeas  corpus,  in 
order  to  direct  the  beginning  thereof,  nnder 
tbe  judgment,  in  pursuance  of  section  670 
of  tbe  Penal  Code.— Li  re  Collins,  8  CaL  A.pp. 
367,  97  Pac.  188. 
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§  B19.  Effoct  of  Bapeal  of  Etatnto. 
[ft]  The  repeal  of  a  penal  statute  before  the 
jnd^ent  in  an  aetion  to  eoforee  tbe  penalty 
bwomes  flnal,  and  pending;  a  motion  for  new 
trial  haa  tbe  effect  to  avoid  the  judgment 
and  all  aabaequent  proeeedingis  ander  it,  and 
the  motion  for  new  trial  ihonld  be  granted 
and  the  action  dii missed.— Ball  t.  Tollman, 
135  CaL  375,  87  Am.  St.  Bep.  110,  87  Pac. 
339. 

§  8Z6.    Omel,  Uimanal  oi  EzcaaalTe  Ponlili- 
ment. 

[a]  Although  tbe  offense  in  qneBtion  ia 
made  a  felony,  with  the  poBsiblo  punishment 
of  ten  years  ia  the  atate  priaon,  while  other 
offensej  in  bawdy-housee  are  made  miade- 
meanora  only,  yet  thie  iBCOnsietency,  con- 
ceding it  to  be  loeh,  is  purely  a  matter  of 
legiriatiTo  judgment  and  diBcretion;  and  ia 
view  of  the  evilH  which  this  statute  aimi  to 
orevent,  and  tbe  large  diieretlon  of  tbe  legis- 
lativa  department  or  the  state  in  snch  mat- 
ters of  policy,  it  cannot  be  said  that  this 
■tatute  is  in  conflict  nith  the  prohibition  of 
the  constitution  against  tbe  infliction  of  erael 
and  nnnana]  punishment. — People  t.  Conness, 

150  Cal.  114,  88  Pac.  821. 

[b]  Section  7  of  the  act  cannot  be  deemed 
'  nnconatitutional,  aa  impoeiog  excessive  fines 

in  terms;  and  it  cannot  be  presumed  from 
the  mere  fact  that  a  minimum  penalty  ia 
filed,  without  imposing  soy  maximum,  that 
the  coort,  in  ease  of  a  conviction,  will  vio- 
late tho  constitution  by  inflicting  a  penalty 
wholly  diipro  port  ion  ate  to  the  offensa 
charged.— Id  re  EaUawetl,  8  CaL  App.  G63, 
97  Pae.  320. 

S  930.    Tanu  of  InqRclaonment— OomvnUtloii 
of  Tflrm. 

[a]  The  time  at  which  a  judgment  or  ien- 
tenco  shall  be  csrried  into  execution  forma 
■D  part  of  the  judgment  of  the  court.  The 
judgment  is  the  penalty  of  the  law  as  de- 
elarad  by  the  court,  while  the  direction  as 
to  the  time  of  carrying  it  into  effect  is  in 
the  natore  of  an  award  of  execution.  Tbe 
expiration  of  time  without  imprisonment  ia 
in  no  aense  aniezecntion  of  the  sentence. — 
In  re  Collins,  S  Cal.  App.  367,  97  Pac.  188. 

S  S33.    PUm  of  Imprlsomnent. 

[a]  Under  the  act  of  tbe  legislature  rela- 
tive to  the  eitT  of  Oakland,  ths  place  of 
irapTisonment  of  those  convicted  of  any  of- 
fense within  the  jurisdiction  of  the  police 
court  is  tbe  city  jail. — Ex  parte  Homef,  151 
Cal.  355,  97  Pac.  891. 

DAUAQES. 

Inelna*  paettnlarT  eompensitlan.  Indvnmltr.  or  nit> 
Waellnn.  slltfvad  bj  law  for  la)Dii«t  bj  the  auUw- 
fal  act  01  dafanlt  of  uiathai;  aitoia  and  fionnda  of 
nconcT  thenot  111  gautral;  riabCi  to  snbstanCUt 
K  nominal  daniasai.  to  lnun»dlat«.  conMqnsntlal, 
noHts  or  jnMfeettn  dama<«i.  aad  to  eonptnistiiTr 
«  azaBpUry  damaiM:  peaaHtos  and  llqvldat«4 
a  tor  braaoa  of  eon- 
■  for  toTti  In 


amennu  an  (aadaqoata  or  c 
dunaCM!   and  prooMdlos*  rtlatlnc  to  raopvsry  aad 
*■"**— *"t  of  dama(as  in  (uuraL 
m.  GROUNDS  AND  8TIBTECT8  OF   COM- 
PENSATOET  DAMAGES.  H  14-44. 
A.  Direct  or  Bemote,  and  Contingent 
or     Prospectiva     Consequeueea, 
a  14-34. 
C.  Interest,   Costs  and  Expenses  of 
Litigation,  SI  40-44. 
V.  EXEMPLARY  DAMAGES,  H  52-6r. 
TL  UEASURB  OF  DAMAGES,  {g  Sl-ST. 

A.  Injury  to  the  Person,  }}  61-60, 

B.  Injury  to  Property,  gg  67-73. 

C.  Breacli  of  Contract,  gg  74-87. 
Vn.  INADEQUATE      AND      EXCESSITB 

DAMAGES,  II  88-04. 
TUL  PLEADING,         EVIDENCE        AND 
TRIAL,  gg  95-135. 

A.  Pleading,  gg  95-108. 

B.  Evidence,  H  109-120. 

C.  Trial,  11  131-130. 


A.  DIRECT  OB  REMOTE,  AND  CONTIN- 
GENT OB  PEOSPECTIVE  CONSE- 
QUENCES. 

PBOXIUATE  OR  BRUOTE  CONSEQOENOB,    I  IB. 

OONBEQDENCES    PLOWINO    FBOIC    T0BT8 

IN  OENEKAL,  |  IT. 

CONSEQUENCES    RESULTING    FROK 

BREACH  OF  CONTRACT,  |  IS. 

LOSS  OF  PEOriTB,  g  28. 
MEKTAL  SUTFERINO.  I  81. 

§  16.    Proxlmato  oi  Bamoto  Consaqnenca. 

[a]  The  general  rule  of  section  3333  of  the 
Civil  Code,  as  to  damages  proximately 
caused,  applies  by  ita  terms  to  caaea  not 
otherwise  provided  for,  and  tbe  special  meas- 
ure of  damages  for  the  conversion  of  per- 
sonal property  is  otherwise  provided  for  in 
section  3336  of  that  code. — Lynch  v.  Ue- 
Ghan,  7  CaJ.  App.  132,  B3  Pac  1044. 

§  17.    Oonsequencea  Flowing  from  Torts 

In  Qeneral. 
[a]  In  an  action  for  an  Injury  resulting 
from  negligence  in  order  to  justify  a  recov- 
ery for  future  consequences,  the  evidence 
must  show  with  reasonable  certainty  that 
such  conaequencea  will  follow.  Where  the 
injury  was  to  the  base  of  the  brain,  the  tes- 
timony of  experienced  physicians  ia  admis- 
sible to  show  that  with  reasonable  certainty 
future  evil  consequences  will  result  from  the 
injury.— Gordiner  v.  Los  Angeles  Traction 
Co.,  5  CaL  App.  400,  91  Pac.  436. 

8  19.     Oonseqtieiicw    Besnltlitg    from 

Breach  of  Contract, 
[a]  Under  an  alleged  contract  for  a  gen- 
eral water  supply  and  for  a  flre-hydrant  to 
be  installed,  in  which  no  definite  time  ap- 
pears to  have  been  fixed  for  ita  commenee- 
ment,  and  no  special  eircumstancos  appear 
making  it  essential  that  the  agreed  service 
should  be  commenced  at  anj'  particular 
time,  or  within  ft  leasonabla  time,  and  the 


DqitizedbyGoOt^le 


fl721 


DAUAGES,  lU,  A,  <^  Y,  VI,  A,  B,  !1  2S-T1. 


rata  agreed  upon  wai  ta  begin  01117  when 
the  service  was  iDstaUed,  damagei  Teinlting 
from  the  loss  of  tbe  premises  bj  fire  before 
the  inBtallation  of  iiieb  seiviee,  are  too  re- 
mote to  be  eonsideied  a*  within  the  eontem- 
plation  of  the  parties  and  canaot  be  recov- 
ered.— HuDt  Bros.  Co.  v.  San  Lorenzo  Water 
Co.,  150  Cal.  61,  87  Pac.  10S3. 

[b]  Evidence  was  admiiiible  to  show  all  of 
the  eirennutanees  leading  up  to  and  attpnd- 
ing  the  exeeation  of  the  contract  which  were 
knows  to  the  defendants  through  their  agent 
acting  within  the  scope  of  his  anthoritj  in 
the  exeeation  thereof,  inula  ding  a  lease 
which  explained  the  necessity  for  prompt 
deliver;  reqaired  hj  the  contract;  anil  when 
snch  spesial  cireumstaneeB  were  thns  known 
to  both  parties,  the  damages  resulting  from 
the  breach  of  the  contract  wbicb  the;  would 
reasonably  contemplate  would  be  the  amonnt 
of  injury  wbicb  would  ordinarily  follow  from 
Its  breach  under  each  known  circa metanees. 
Hale  Bros.  t.  UUUken,  S  Cal.  App.  344,  90 
Pac.  365. 

S  28.    LoM  of  Pnflta. 
[a]  The    plaintifF    having    surrendered    the 

fiersonal  property  to  the  defendant,  no  speen- 
ative  loss  of  profits  which  might  have  ac- 
crued from  the  Dnsiness  which  he  might  have 
conducted  if  he  had  procured  other  hor«es, 
buggy  robes,  wagons,  etc.,  in  lieu  of  the  per- 
sonal property  surrendered  to  defendant,  nan 
be  allowed;  and  the  plaiutifF  was  simply  en- 
titled to  damages  resulting  from  the  nnlaw- 
ful  detainer  of  the  stable. — Johnson  ▼.  Levy, 
3  Cal.  App.  591,  86  Pac.  SIO. 

§  33.    Ueutal  BnlTenng, 

[a]  In  such  an  action,  instmctioDS  to  the 
effect  that  the  plainiiCT  is  entitled  to  recover 
on  account  of  the  pain  and  suffering  that  he 
"may  suffer  by  reason  of  his  injaries,"  or 
that  he  "may  undergo  in  the  fata  re"  by 
reason  thereof,  are  erroneous,  Id  permitting 
the  jury  to  estimate  prospective  damaiies 
upon  what  they  believed  might  be  the  plain- 
tiff's future  saffering.  Under  section  3i!83 
of  the  Civil  Code  such  prospective  damages 
are  recoverable  only  when  they  are  certain 
to  result  in  the  fntare.  The  error  in  such 
instructions  is  not  cared  by  a  subsequent  con- 
tradictory instruction  which  declares  the  true 
rule  as  embodied  in  that  section. — Melons  T. 
Sierra  By.  Co.,  151  Cat.  113,  91  Pac.  522. 

{b]  In  an  action  by  the  person  injured  to 
recover  damages  for  personal  injuries,  the 
mental  suffering  endured  by  him  may  be 
considered  as  an  element  of  damages. — Me- 
lone  V.  Sierra  By.  Co.,  151  Cal.  113,  91  Pae. 


§  43.  Attorney's  Fees,  Ooeti  and  Expenses 
of  Litigation  —  Expense  of  Prosacntliig 
Pending  Suit, 
[a]  Where  the  bond  sued  on  covenanted 
that  the  contractor  should  complete  the  bnild- 
ing  within  the  time  specified  and  should  de- 
liver it  to  the  owner  free  from  mechanics' 


liens,  the  owner  t>  entitled  to  recover,  by 
way  of  special  damages,  the  reasonable 
amonnt  of  a  fee  paid  an  attorney  to  leenre 
the  discharge  of  snch  liens  and  the  rental 
value  of  the  building  for  the  time  during 
which  its  completion  was  delayed. — Tally  t. 
Oanahl,   151   Cal.  41S,  90  Pae.   1049. 

T.    EZEHPLABT  DAUAOBS. 

S  33.  Bight  to  Exemplary  Datnageft— Mali- 
cious, Frandnlent  or  OpprBsalvo  Acta, 
[a]  Where  tbe  breach  of  tbe  obligation 
does  not  arise  upon  contract,  bat  arisM  from 
the  constitution  declaring  that  the  use  of 
all  water  furnishel  for  sale,  rental  or  distribu- 
tion shall  be  a  public  use  and  nbjeet  to 
the  regulation  and  eontrol  of  the  state  in 
the  manner  prescribed  by  law,  the  fsiet  that 
the  law  provides  for  actnal  damagei  does 
not  preclude  the  allowance  of  exemplary 
damages  under  section  3294  of  the  Civil 
Code  ID  addition  to  the  actual  damages,  where 
the  defendant  is  shown  to  have  been  guilty 
of  oppression,  fraud  or  malice. — Lowe  v. 
Yolo  County  etc.  Water  Co.,  8  Cal.  App.  187, 
9fi  Pac  379. 

§  C4.    N^Ugsnt  Acts. 

[a]  Simple  negligence,  unaccompanied  with 
oppression,  fraud  or  malice,  cannot  justify 
an  award  of  punitive  damages  for  the  result- 
ing injury. — Spencer  v.  San  Francisco  Brick 
Co.,  G  CaL  App.  12s,  S9  Pac  S51. 

VI.    UBABUBB    OF    DAMAQES. 
A.    INJUBT  TO  THE  PEB80N, 


S«5. 

£a]  In   such 
at  the 


injured  1 


,  where  it    appears 
man   of 


ful  ocenpatioD,  bat  capable,  before  the  a 
dent,  of  taking  care  of  herself  and  accus- 
tomed to  active  outdoor  exercise,  and  that 
the  effect  of  the  accident  was  to  m&ke  her 
permanently  lame,  and  to  render  her  to  some 
extent  unable  to  care  for  herself,  and  under 
tbe  necessity  of  hiring  the'Serviees  of  oth- 
ers, it  is  proper  to  charge  the  jury,  as  one 
of  the  elements  of  damage,  that  tbe  plain- 
tiff was  entitled  to  recover  the  value  of  her 
time  while  she  would  necessarily  be  disabled 
as  the  result  of  the  injury. — Kline  v.  Sant& 
Barbara  Consolidated  By.  Co.,  150  CaL  741, 
90  Pae.  125. 

D.    INjnST  TO  PBOPEETT. 
§  71.    Destruction  of  Property. 

[a]  Tbe  true  measure  of  damage  for  the 
total  destruction  of  a  growing  or  standing 
crop  la  the  value  of  the  crop  In  the  condi- 
tion it  was  at  the  time  and  place  of  de- 
struction. In  determining  such  value,  in  a 
suit  brought  by  a  lessee  of  the  land  on  shares, 
the  proper  criterion  to  follow  is  to  determine 
the  probable  yield  and  market  value  of  tbtt 
crop  and  deduct  therefrom  the  cost  of  pro- 
ducing and  marketing  the  same  and  the  value 
of  the  share  of  the  landlord. — Teller  v.  Bay 
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I  Birer  DreAgins  Co.,  151  Cat  ZW,  90  Fu. 
W,  12  L.  &.  A,  N.  8.,  267. 

a    BREACH  OF  CONTBACT. 
ST4.    Itoa<nenL 

fa}  The  onfy  damagM  recoverable  foi  breach 
of  contract  are  mch  aa  the  parties  ma;  be 
reawDablr  snppoBsd,  in  the  light  of  all  the 
facta  known  or  wbich  Bhould  have  been 
known  to  ttaem  at  the  time  of  making  the 
contract,  to  have  eonsidered  as  the  prob- 
able reealt  of  a  breach,  or  aa  likelr  to  fol- 
low therefrom,  in  the  ordinarj'  eonrea  of 
things,  and  therefore  to  have,  in  etteet,  atipn- 
Uted  agaiiiBt.  Other  damages  are  too  re- 
mote and  eannot  be  recovered. — Hunt  Bros, 
Co.  V.  San  Lorenzo  Water  Co.,  150  Cal.  51, 
S7  Pac.  1093. 

§  76.    FaUnro  to  Perfonn. 

[a]  The  measure  of  damages  for  breach  of 
the  written  contract  on  the  part  of  the  de- 
fendant ia  properly  the  cost  of  conatmct- 
iag  the  levee  on  his  land,  and  Bneh  cost  was 
the  proper  subject  of  the  action,  wbich  is 
simpfj  a  snit  to  recover  in  damages  the  con- 
sideration the  defendant  contracted  to  paj. 
Fabian  v.  Lammers,  3  Cal,  App.  109,  84  Pac. 
432. 

5  82.    Frereiitlon  M  ObstracHon  of  Fertono- 
aace — ^Lom  of  Frodte. 

[a]  Prospective  profit!  which  are  not  too 
specQlative  and  remote,  and  which  arise  di- 
rectly and  naturally  out  of  an  injury  or 
breach  of  contract,  and  are  not  collateral 
thereto,  are  always  allowed  as  an  element  of 
damage  wit  hoot  the  necessity  of  special 
pleading  thereof.— Mc Con nell  v.  Corona  City 
Water  Co.,  149  Cal.  60,  So  Pae.  929,  6  L.  B. 
A.,  N.  a,  1171. 

[b]  It  is  not  an  objection  to  the  recovery 
of  prospective  profits  directly  arising  from 
a  breach  of  contract  that  they  cannot  be 
directly  and  absolutely  proved.  The  court  is 
justified  in  accepting  evidence  thereof,  which, 
nnder  the  circumstances,  is  tbe  best  and  most 
convincing  that  coold  be  offered,  even  if 
hj  possibility  tbe  profits  might  have  bees 
len  than  the  amonnt  allowed,  owing  to  mat- 
ters which  could  not  be  determine  except 
hy  a  eomplation  of  the  contract,  which  de- 
fendant's conduct  had  prohibited. — MeCon- 
nell  V.  Corona  City  Water  Co.,  149  Cal.  60, 
U  Pae.  929,  8  Ii.  B.  A.,  N.  a,  1171. 

i  sa.  FaUnra  to  DeUver  or  Oonvey  Property. 
[a]  Instmetiona  given  to  the  jury  directing 
them  to  fix  the  value  of  the  land  at  the  time 
of  the  trial,  as  improperly  planted,  and  as  it 
wonid  then  be  if  properly  planted,  and  to 
award  the  difference  as  damages,  were  erro- 
neons. — Waldtenfnl  v.  Paeifio  Vineyard  Co.,  0 
CaL  Api>.  624,  02  Pae.  747. 


S  88.   In  OanecaL 
[a]  In  an  action  for  damages  erittng  from  - 
the  negligent  eonstmction  of  a  bulkhead  by 


defendant  on  his  premises,  which,  after  stand- 
ing for  two  years,  gave  way  in  wet  weather 
and  damaged  slightly  the  rear  end  of  plain- 
tiff's premisea,  where  tbere  is  no  evidence 
that  the  injnry  was  willfully  or  wantonly 
done,  or  of  gross  negligenca  in  the  conatrac* 
tion  or  uae  of  the  bnlkhoad,  or  of  any  opprea- 


S  89.    Feraonal  Injnrlef. 
Ta]  Tbe  verdict  of  (30,000  under  the  facta 


[b]  Held,  that,  nnder  the  facts  pleaded  and 
proved,  a  vetdict  for  the  sum  of  $8,000,  which 
is  much  less  than  the  amount  claimed,  and 
is  not  diaproportionata  to  the  pecuniary  condi- 
tion of  the  defendant,  which  may  be  properly 
conaidercd,   ia   not   excessive,   and   cannot  be 

iturbed  npon  apr 
Cal.  App.  750,  89  f 

[c]  Where  it  appear*  that  the  plaintiff  waa 
permanently  injured  by  the  defendant's  neg- 
ligence, and  tbe  trial  court  had  before  it  the 
wage-earning  ability  of  the  plaintiff,  and  his 
expectancy  of  life,  and  waa  entitled  to  eon- 
eider  those  other  elements  of  damage  for 
which  a  jury  may  determine  the  compenaa- 
tion,  held,  that  its  finding  of  damages  in 
the  sum  of  t7,000  was  not  excessive. — King 
V.  Green,  7  CaL  App.  473,  04  Pac.  777. 

Vm.   FLEADIITa.IIVIDEHOEANDTBIAIb 

A.  PLEADING. 

%  100.  AUegattoiu  ai  to  Ajuonnt  of  Don^ 
agea. 
[a]  Tbe  averment  "that  the  loss  &t  plaintiffs 
by  reason  of  the  destruction  of  plaintiffs' 
property  was  the  snm"  speeifled,  is  a  suffi- 
cient averment  of  damage  in  said  snm. — 
IdeVay  v.  Central  California  Inv.  Co.,  6  CaL 
App.  184,  91  Pac.  745. 

§  105.  lames,  Proof  and  Varlamco — Special 
Danugea  not  Pleaded. 
[a]  In  an  action  for  breach  of  warranty, 
damages  sued  for  may  all  be  recovered  as 
general  damages;  and  it  waa  not  neeeasary 
for  plaintiff  to  plead  specially  how  the  loss  of 

JroSta  on  resale  arose. — Germain  Fruit  Co.  v, 
.  K.  Arnuby  Co.,  153  CaL  585,  96  Pac  819. 

B.  BVIDENCB. 

ADUtSSIBILirr— IN  ACTIOir  FOB  LOaB  OB 
DAUAOE  TO  FROFERTT.  1111. 

PEOUNIABT  POSmOH  Of  PERSON  IN- 
JURED, I  lie. 

ItLFAIBWBNT    OP    EARmNG    CAPACITT, 

Ills. 

WSIQHT  AND  8UPF10IB1TOY  07  EVIDENCE, 
(  120. 

IKSTRUOTIONS— MEASURE  OP  DAMAQEfi  FOB 
PERSONAL  INJURIES,  |  194. 

rmSINQB  OF  COURT,  1  IZfi. 
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§  111.  AdmlullMUty— In  Action  for  LoM  at 
Dtnikga  to  Prop«rty. 
[a]  On  the  issae  aa  to  the  destruction  of 
plaintiff's  erops,  evidence  wkb  admituble  to 
show  what  cropa  the  land  waa  capable  of  pro- 
ducing, the  kind  ot  cropi  destroyed,  the 
average  yield  per  acre  of  each  kind  on  the 
laud  not  deetroj-ed,  and  on  other  similar  landa 
in  the  immediate  netghborhood,  cultivated  in 
Lke  manner,  the  stage  of  growth  of  the  crops 
at  the  time  of  the  destruction,  the  expense 
ot  cultivating,  harvesting  and  marketing  the 
crops,  the  market  value  thereof  at  maturity, 
or  within  a  reasonable  time  after  the  injury. 
Dennis  v.  Crocker- Huffman  Land  &  Water 
Co.,  e  Gal.   App.   S3,  91  Pac.  425. 

§  iiB.  Peconlary  Position  of  Feison  In- 
jured, 
ta]  In  such  action  the  general  financial 
condition  of  the  ptaintifF  is  irrelevant  to  the 
question  of  special  damages  claimed  by  her 
for  k>ss  of  time  and  earnings  as  a  dress- 
maker, or  to  any  other  issue,  and  evidence 
thereof  was  inadmissible. — Johustou  v.  Beadle, 
6  Cal.  App.  231,  91  Pac.  1011. 


-  TuiTftlnnwit  of  Eamltif  Oapic- 


§  118.    - 
Ity. 

fal  In  an  action  to  recover  damages  for 
pergonal  injuries,  where  the  evidence  of  the 
plaintifl  Is  to  the  effect  that  because  of  his 
injuries  he  had  been  incapacitated  from  at- 
tending to  his  business,  the  defendant  may 
introduce  evidence  to  show  that  the  plaintiff's 
business  continued,  that  it  was  of  consider- 
able volume,  and  tbat  he  regularly  attended 
to  it  after  the  injury. — Burns  v.  Dunham  etc. 
Co.,  148  Cal.  20S,  92  Pac.  939. 

[b]  As  elements  of  the  damage  which  plain- 
tiff, an  insarance  solicitor,  is  entitled  to  re- 
cover in  siich  action  as  pecuniary  loss  are 
the  value  of  his  time  for  the  period  during 
which  he  was  disabled  by  the  injuries,  and 
if  the  injuries  impaired  his  capacity  for 
future  earnings  such  an  amount  as  would 
compensate  him  far  loss  of  such  capacity,  and 
in  that  connection  the  evidence  of  the  plain- 
tiff himself  as  to  what  his  earnings  were  for 
a  number  of  years  and  immediately  prior  to 
the  accident  is  admissible. — Bonneau  v.  North 
Shore  B.  B.  Co.,  152  CaL  406,  125  Am.  St. 
Bep.  68,  93  Pao.  106. 

S  120.  WeUftt  and  BolDeiency  of  Evidence. 
[a]  In  an  action  to  recover  damages  for 
breach  of  a  contract  to  organJEo  a  cement 
manufacturing  company,  and  to  give  to  plain- 
tiff one  bundrei)  shares  of  the  stock  thereof 
when  organized,  where  the  asserted  value  of 
the  stock  is  baspd  upon  no  facts,  and  is  fanci- 
ful, niisiibstantial,  and  imaginary,  and  can- 
not even  be  called  speculative  or  prospective; 
and  the  court  found  that  said  stock,  if  issued, 
ivoi.'d  have  bad  no  value  that  could  be  as- 
ccitainrd  or  determined,  and  there  was  un- 
contradicted evidence  that  it  would  have  had 
no  value,  and  that  there  was  no  available  de- 
I>osit  ot  cement  from  which  the  manufacture 
ilicreof  could  have  been  successfully  prose- 
cuted,   the    finding   ia   sufficiently   supported, 


and  judgment  waa  properly  rendered  tor  the 
defendant. — Eisenmayer  v.  Leonardt,  148  CaU 
696,  84  Pac.  43. 

[b]  Upon  a  review  of  the  evidence  in  an 
action  to  recover  the  possession  of  the  stable, 
brought  by  the  assignee  of  the  lease  against 
the  owner  of  the  property,  to  whom  the  per- 
sonal property  had  been  sarreudered,  and 
who  ouBted  the  plaintiff  from  possession,  held, 

that  the  findings  were  sufficiently  supported 
in  all  respects  except  aa  to  the  dumaget 
awarded,  in  respect  to  which  there  was  no 
specific  proof,  and  no  clement  of  certainty 
therein.— Johnson  v.  Levy,  3  CaL  App.  S91,  86 
Pac.  810. 

C.    THIAL. 
§  124.    Instmctlomi — Meaaors     of    Samaget 
for  Persotud  InJoHes. 

[a]  Although  there  was  no  positive  testi- 
mony as  to  the  wages  which  the  plaintiff  had 
earned  previous  to  the  injury,  it  was  not 
error  (or  the  court  to  charge  the  jury  that 
the  plaintiff  could  recover  for  the  value  of 
his  time  during  the  period  that  he  was  dis- 
abled, when  the  evidence  disclosed  the  nature 
of  the  plaintiff's  fmployment  and  the  occnpa- 
tions  at  which  he  had  worked.  Such  evidence 
was  sufficient  to  have  warranted  the  jury,  in 
ease  they  found  a  permanent  impairment  ot 
earning  capacity,  to  have  awarded  more  than 
merely  nominal  damages. — Uetone  v.  Sierra 
By.  Co.,  I5l  Cal.  113,  91  Pac.  522. 

[b]  In  such  an  action,  where  the  reasonable- 
ness of  the  expenses  incurred  by  the  plaintiff 
for  medical  treatment  was  not  disputed,  tba 
jury  could  not  have  been  misled  to  the  pre- 
judice of  the  defendant  by  an  instruction 
which  declared  that  the  plaintiff  was  entitled 
to  recover  as  one  of  the  elements  of  damage 
"such  sum  as  will  compensate  him  for  the 
expense,  if  any,  he  has  paid  or  incarred  in 
the  employment  of  a  physician  and  the  pnr- 
chase  of  drugs  during  the  time  he  waa  dis- 
abled by  the  injuries,  nQt  exceeding  the 
amounts  alleged  in  the  complaint." — Melons 
V.  Sierra  By.  Co.,  151  Cal.  113,  91  Pae.  522. 

[c]  It  was  proper  to  instruct  the  jury  that 
"the  plaintiff,  if  be  has  shown  himself  en- 
titled to  recover,  is  entitled  tu  recover  for  all 
damages  which  he  has  suffered  up  to  the  time 
of  trial,  and  for  all  damages  which  it  is  rea- 
sonably probable  that  he  will  sustain  in  the 
future,  not  exceeding  tue  sum  claimed  in  the 
complaint,"  and  that  "inch  sum  should  be 
awarded  as  in  your  best  judgm^"'  will  fairly 
compensate  him  for  any  injuriee  received  by 
reason  of  the  alleged  negligence  and  careless- 
ness of  the  defendant,  not  exceeding  in 
amount  the  sum  claimed  in  the  complaint." 
Hersperger  ▼.  Pacific  Lumber  Co.,  i  Cal.  App. 
460,  S8  Pae.  587,  591. 

§  129.    FlDdlnga  of  Court. 

[a]  In  an  action  for  breach  ot  warranty, 
where  the  difference  in  value  appears  from 
the  complaint  and  findings,  the  segregation 
of  that  difference  therein  into  "actual  losa," 
and  "^oss  of  profits  on  resale,"  was  nnneees- 
eary  under  the  statute,  and  when  so  segre- 
gated, it  was  error  for  the  f — *  *"  -'* — 


t;  to  allow 
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011I7  the  "actual  loaa,"  and  to  diiallow  the 
"1091  of  profitt  on  resala"  aa  part  of  tb«  gen- 
eral damagCB. — Germain  Frnlt  Co,  ▼.  Armabr 
Co,  153  CaL  5$5,  88  Pac  31». 


L  EVIDENCE    OP    DEATH    AND    8UE- 

VIVOBSHIP,  g}  1-3. 
n.  ACTIONS     FOB     CAUSING     DEATH, 
«}  4-55. 

A.  Bight    of    Action    and    Deteniea, 

gg  *-20. 

B.  Pleading  and  Evidence,  fg  21-35. 

C.  DamagM,  H  30-52. 

L    EVIDENOE    OF    DEATH    AlID    SDB- 


5  L    Fnanmption  of  D«atli  ftom  Abtvaet. 

[a]  In  additiuD  to  the  legal  presumption 
arising  from  nnezplained  absenee  for  seven 
ftzn,  certain  facts  have  been  noticed  bj 
eouTt)  as  grounds  on  which  inferences  of 
dtatii  maj  rest.  But  no  general  or  certain 
rale  can  be  established;  each  case  must  be 
dfcided  upon  the  facts,  and  the  probabilities 
that  life  has  been  dectrojed. — Estate  of  Enl- 
tel,  2  Oof.  Pro.  Dec.  1. 

[b]  The  fact  of  death  ma^  be  foond  from 
the  lapse  of  a  shorter  period  than  seven  years 
where  one  sails  in  an  auseawarthf  vessel  on 
the  night  of  a  violent  storm  and  the  vessel 
is  unheard  of  for  a  long  tirae  after  the  voy- 
age should  have  been  accomplished. — Estate 
of  Eostel,  2  Cof.  Pro.  Dee.  1. 

[c]  Death  may  be  presumed  within  a  pe- 
riod less  than  seven  years  from  the  time 
of  the  last  tidings  or  trace  of  an  absentee, 
when  the  circamstanees  leave  no  other  prob- 
able conclusion. — Estate  of  Laesmann,  2  Cof. 
Pro.  Dec.  531. 

[d]  The  presumption  of  law  Is,  that  a  per- 
son absent  and  unheard  of  for  seven  years 
is  dead.— Estate  of  Boas,  3  Cof.  Pro.  Dec.  500. 

[t]  After  the  lapse  of  seven  years  without 
intelligence  concerning  a  legatee  he  is  pre- 
sumed to  be  dead. — Estate  of  Williams,  6 
Cof.  Pro.  Dec.  437. 

S  2.    Preanmptiona  of  SnTviTorship.      ' 

[a]  'Where  a  husband  end  wife  perished  in 
the  same  calamity,  both  of  them  being  over 
fifteen  and  under  sixty  years  of  age,  if  it  is 
not  shown  who  died  first,  and  there  are  no 
particular  circumstances  from  which  it  can 
be  inferred,  it  mast  be  preflomed,  under  sub- 
division 40  of  section  IBOS  of  the  Code  of 
Civil  Procedure,  that  the  husband  survived 
the  wife.— Grand  Lodge  A.  O.  U.  W.  v.  Miller, 
8  Cal.  App.  25,  96  Pae.  22. 

'b]  The  earthqoake  at  Santa  Bosa,  of  April 
IS.  190S,  by  which  deaths  were  caused  by 
the  demolishing  of  brick  bntldings,  and  by 
which  th«  wing  of  the  Occidental  Hotel,  in 
which  the  hnsbaud  and  wife  were  sleeping, 
was  razed  to  the  ground,  eansin^  the  death  of 
both  of  them,  was  a  "calamity"  in  which  both 


perished,  within  the  meaning  of  subdivision 
40  of  aection  1963  of  the  Code  of  CivU  Pro- 
cedure.—Grand  Lodge  A.  O.  U.  W.  v.  Uiller, 
8  Cal.  App.  25,  96  Pac.  22. 

[c]  Where  there  was  no  direct  evidence  as 
to  who  died  Srst,  the  provision  of  the  code, 
relative  to  "particular  circumstances  from 
wbieh  it  can  be  inferred,"  merely  means  that 
■ueh  tact  may  be  proved,  like  any  other  fact, 
by  circumstantial  evidence,  provided  there 
are  sufGcisnt  circumstanees  m  proof  from 
which  the  prior  death  ma^  be  inferred  as  a 
fact.  It  does  not  mean  cirenmstaDces  which 
would  show  or  tend  to  show  probably  that 
one  died  before  the  other,  since,  if  th«  mat- 
ter is  left  to  probability,  the  code  settles  the 

E resumption. — Grand  Lodge  A.  O.  U.  W.  v. 
[iller,  8  Cal.  App.  25,  0S  Pae.  28. 

[d]  Where  a  husband  and  wife  perish  in 
a  common  calamity,  such  aa  an  earthquake, 
both  bein^  between  the  ages  of  fifteen  and 
sixty,  he  is  presumed  to  survive  her.— Estate 
of  Peacock,  4  Cof.  Pro.  Dec.  321, 

n.    ACTIONS  FOB  CAVSIHa  DEATH. 
A.    BIGHT  OP  ACTION  AND  DEFENSES. 
§  4Vf    CettaintT  of  Ouue  of  Action. 

[a]  In  an  action  for  negligently  causing  the 
death  of  plaintiff's  wife,  the  cause  of  action 
is  not  uncertain.  It  is  neither  for  injury  to 
the  wife  nor  to  the  husband  in  her  lifetime; 
but  in  one  cause  of  action  only  for  damages 
to  the  husband  aa  heir  of  the  wife,  for  a  neg- 
ligent injury  causing  her  death. — Groom  v. 
Bangs,  153  CaL  456,  96  Pac.  603. 

§  6.    Sonice  of  Blgbt  of  Action. 

[a]  A  cause  of  action  to  recover  for  a  death 
occasioned  by  negligence,  created  by  the  stat- 
utes of  another  state,  or  of  the  United  States, 
is  transitory  in  its  nature,  and  may  be  en- 
forced in  this  state,  but  only  for  the  purpose 
and  upon  the  terms  permitted  by  the  lex  loci. 
Byan  v.  North  Alaska  Salmon  Co.,  153  CaL 
43S,  95  Fac.  862. 

§  6.    Statutea  Construed. 

[a]  The  statute  in  permitting  a  recovery  by 
the  heirs  of  the  deceased  has  not  changed  the 
law  respecting  negligence. — Watts  v.  Murphy, 
g  Cal.  App.  564,  99  Pae.  llOi. 

§  IS.    Jomder  of  FaiUH. 

[a]  Under  the  statute  of  this  state  aetiont 
to  recover  damages  for  the  death  of  a  per- 
son should  be  brought  either  by  the  personal 
representatives  of  the  deceased  solely  for  the 
benefit  of  all  his  heirs  or  by  all  the  heirs  for 
their  own  benefit.  The  right  of  action  in 
such  a  case  being  entirely  statutory,  the  ac- 
tion must  he  brought  in  the  names  of  the 
persons  to  whom  the  right  is  given  by  the 
statute.  AH  the  heirs  should,  therefore,  join 
as  plaintiffs  in  an  action  by  heirs,  and  if  the 
consent  of  any  one  who  should  be  so  joined 
cannot  be  obtained  he  may  be  made  a  defend- 
ant.—Salmon  T.  Bathjens,  152  Cal.  290,  92 
Pac.  733. 
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B.    PLEADING   AND  EVIDENCE. 

PLEADINO— COUPLAIKT,  |  Jl. 

ADUia3IBII.ITr  OF  EVIDENCB — EXI8TEK0B  OP 

OTHER  HEIRS,  fZeU. 
— —  CHARACTEB,  HABITS  AND  DOUESTIO  Bl- 

LATI0N8  OP  DECEASED.  1  29. 

EXPEGTANOT    OP    LIFE    AOOOBDINQ    TO 

3TANDAKD  TABLES,  |  aSH. 

EABHINa  CAPACITY  OF  DECEASED.  |  S4. 

POVERTY  OB  ILL-HEALTH  OF  FLAIHTIPF. 

Me. 

§  Zl.    FleMUng— Complaint. 

[>]  Id  an  action  for  death  eanied  In  a 
toreign  aute  the  law  of  tb«  foreign  Btato 
muBt  b«  pleaded  not  only  to  show  that  in  that 
forom  there  existed  th«  right  of  action  ined 
npOD,  but  alio  to  show  that  the  action  is 
bronght  bj  the  peraoii  in  whom,  under  the 
lawB  of  the  foreign  juriBdiction,  the  right  of 
action  is  veated. — Bjan  v.  North  Alaalu  Sal- 
mon Co.,  153  Cal.  438,  95  Pae.  862. 
Jb]  Ai  at  common  law  there  waa  no  right 
action  for  an  iDJair  cansing  death,  and  aa 
the  eonrte  of  thie  atate  do  not  take  judicial 
notice  of  the  lawa'  of  foreign  ctateB,  It  is 
necessarj  for  the  plaiDtiff,  in  an  action  in 
this  state  to  recover  for  an  injurj  causing 
death  in  a  foreign  state,  to  allege  and  prove 
the  law  of  such  foreign  state  giving  a  right 
of  action  for  the  death. — Ryan  v.  North 
Alaska  Salmon  Co.,  153  Cal.  43S,  05  Pae.  862. 

§  zeVj.    AdmlasiUUtY    of    Bvldence— EUat- 
enea  of  Otber  Heln. 

[a]  Id  an  action  for  death  the  refusal  to 
allow  the  defendant  to  show  the  existence  of 
other  heirs  waa  without  prejndice  to  him  on 
the  question  aa  to  the  amount  of  damages. 
In  such  action  daoiaees  are  awarded  in  the 
aggregate,  and  the  odI^  poasible  eSect  of  such 
evidence  would  be  to  CDbaace  rather  than  to 
diminish  the  damages. — Salmon  v.  BatbjeDS, 
1S2  CaL  290,  S2  Pae.  733, 

S  SO. Obaractar,   Habita   and   Domartlo 

Belatiotta  of  Deceased. 

Sa]  Where  the  action  was  bj  the  mother 
rhe  deceased,  aa  his  administratrix,  evi- 
dence that  she  had  no  illnees  since  slie  was 
nine  years  old  was  admissible  aa  bearing  upon 
her  state  of  health  and  bar  expectancy  of 
life.— DeWitt  v.  Ploriaton  Pulp  *  Paper  Co., 
7  CaL  App.  774,  M  Pae.  397. 


[a]  Courta  take  judicial  notice  of  the  etand- 
ard  tables  of  life  expectancy,  and  such  a 
table  which  is  satisfactory  to  the  trial  court 
is  admissible  in  evidence  withont  preliminary 
proof  as  to  ita  anthenticlty  and  reliability. — 
Valente  v.  Sierra  By.  Co.,  161  CaL  634,  91 
Pae.  481. 

[b]  In  an  action  to  recover  damages  for  the 
death  of  a  woman,  brought  by  her  surviving 
husband  and  ebildren,  the  admisaion  of  evi- 
dence aa  to  the  life  expectancy  of  the  plain- 
tiffs, as  shown  by  such  a  table,  is  withont 
prejudice,  provided   the  jury  is  clearly  in- 


etrocted  that  It  cannot  la  any  event  award 
damagea  to  either  of  them  for  any  period 
extending  beyond  the  probable  time  of  the 
life  of  the  deceased. — valente  v.  Sierra  tty. 
Co.,  151  Cal.  634,  91  Pae.  48L 

S  34.    Eandng  Opacity  of  Daeoaaed. 

[a]  Though,  on  the  question  of  the  amonnt 
of  loss  of  support,  the  earning  capacity  of 
the  deeeaeed  may,  if  proved,  be  properly  con- 
sidered, it  is  not  determinative  of  the  amonnt. 
That  the  obligations  of  support  had  been  per- 
formed is  indicated  by  proof  of  happy  domes, 
tic  relationi  for  twenty  years;  and  evidence 
that  for  twenty-two  years  deceased  had  been 
a  practicing  physician,  and  that  at  the  time 
of  the  injury  wliich  can  Bed  his  death  he  had 
a  number  of  patients,  aome  of  whom  he  was 
then  attending,  and  that  be  was  then  in  the 
prime  of  life,  authorizes  the  jury  to  give  anb- 
Btantial  damages. — Evarts  v.  Santa  Barbara 
Con.  By.  Co.,  3  Cal.  App.  712,  S6  Pae.  830. 


fiS8. 


-  Pover^   01  ni-heallii  of   Plain- 


fa]  Evidence  waa  admissible  to  show  the 
ill-health  of  the  wife,  sb  tending  in  some  de- 
gree to  establish  the  pecuniary  loss  sustained 
by  her. — Evarts  v.  Santa  Barbara  Con.  By. 
Co.,  3  CaL  App.  712,  86  Pae.  830. 

C.    DAUA0E3. 

IK  OENEKAL,  t  IS. 

ELEMENTS  OF  OOUPENSATIOH.  |  St. 

UNPAID  UEDICAL  BILLS.  1  4BH. 

LOSS  OP  SOCIETY  AND  PBOTEOTIOM,  I  4S. 

UEAStJRE  AND  AMOUNT  OP  AWARD,  |  AS. 

ADEQOATE    AKD    EXCESSIVE    DAMA0E8, 

1S3. 

§  36.    Id  OeneraL 

[a]  Under  our  statute  the  mcaanre  of  dam- 
ages for  an  injury  causing  death  is  limited 
to  tbe  pecuniary  loaa  suffered  by  the  heir  of 
the  person  killed  by  reason  of  his  death, 
which  may  be  a  Iosb  arising  from  the  depriva- 
tion of  aomething  to  which  the  heira  would 
have  been  legally  entitled,  if  the  deeeaaed 
had  lived,  or  a  loss  arising  from  a  depriva- 
tion of  benefits,  which  from  all  the  cirenm- 
■taneea  of  the  case  it  could  be  reasonably 
expected  such  heira  would  tiave  received  from 
the  deeeaaed  had  hie  life  not  been  taken, 
although  the  obligation  resting  on  him  to  be- 
stow such  benefltB  on  them  may  have  been 
a  moral  obligation  only. — Sneed  v.  Uarya- 
ville  Gaa  etc.  Co.,  149  Cal.  704,  87  Pae.  376. 

g  39.    Elementa  of  Compensation, 
[a]  In   an   action   by   a   surviving  hnsband 

and  children  to  recover  damagea  for  the  death 
of  their  wife  and  mother,  the  husband  ia  en- 
titled to  recover  the  valne  of  the  present  and 
future  services  of  the  "wife  end  companion," 
and  the  children  the  value  of  the  mother's 
"nurture  and  instruction,  moral  and  phyeical, 
and  intellectaal  training,"  and  the  jury  may 
award  each  a  lump  sum  for  damagcB  as  will 
fully  compensate  the  plaintifEs,  both  husband 
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»ad  eliildren,  (or  tha  peeoDiarj  valoe  to  tham 
of  ihe  life  of  the  wife  and  mother, — JahDEon 
V.  Sonthcrn  Paeiile  E.  E,  Co.,  154  C»L  285,  97 
Pm.  520. 

§  ISVi.    Unpaid  Uadlcal  BlUi. 

[t]  In  an  aetioti  by  the  beira  of  a  4«ceue(I 
to  recover  for  his  death,  charge*  for  medical 
xnd  hospital  tervices  rendered  him  which  had 
never  been  paid  \iy  them  and  for  which  they 
were  not  liable  are  not  a  proper  element  of 
dsmages.  The  error,  however,  in  admitting 
eridenee  of  ludh  cbargea,  offered  by  the  plain- 
tiffs over  the  objection  of  the  defendant,  is 
cored  if  the  plaintiffs  a  short  time  after  its 
admission  themselves  moved  the  court  to 
strike  it  out,  and  their  motion  was  denied  at 
tbe  reqaeat  of  the  defendant,  and  again  sub- 
leqnently  moved  the  eonrt  to  strike  it  out, 
and  that  tbe  jury  be  instructed  to  disregard 
it,  to  which  the  defendant  again  objected, 
whereapon  the  court  stated  that  it  had  con- 
tlnded  to  instruct  the  jury  to  disregard  it. — 
Salmon  v.  Bathjens,  152  CaJ.  290,  02  Pac.  733, 

§  45.    IMI  <a  Society  and  Protection. 

[a]  The  loss  of  comfort  of  the  plaintiffs 
in  the  society  of  the  deceased  may  be  prop- 
erly considered  in  determining  the  amount 
of  pecuniaiT  damages. — Evarts  v.  Santa  Bar- 
bara Con,  By.  Co.,  3  Cal.  App,  712,  SB  Pa*. 
£30. 

§  49.    Bteamre  and  Amannt  of  Award, 

[a]  In  an  action  for  death  caused  by  tbe 
Beglieecce  of  the  defendant,  such  damages 
may  be  given  aa  under  all  the  circumstances 
of  the  case  may  be  jnstj  and  there  are  no 
restrictions  in  this  state  as  to  the  amount 
of  the  damages  in  sneb  case,  except  that  they 
mnst  be  just  and  not  exceed  the  amount 
claimed,  and  they  will  not  be  deemed  exces- 
sive within  those  limits,  unless  it  can  be  said 
that  they  appear  to  have  been  given  under 
tbe  influence  of  passion  or  prejudice. — Bowan 
V.  Sierra  Lumber  Co.,  3  Cal.  App.  312,  84  Pae. 
1010. 

§  52.    — —  Adeqnats    and    ExcesalTS    Bam- 
agea. 

[a]  In  an  action  by  an  orphan  child  for 
the  death  of  her  father,  caused  by  a  rotten 
end  inseeore  trestle  maintained  by  defendant 
for  logging  trains,  on  which  deceased  was  em- 
ployed as  a  brakeman,  where  the  evidence 
showed  death  of  the  father  from  defendant's 
BCgligence,  that  he  was  twenty-seven  years 
old  when  he  died,  that  plaintiff  was  then 
two  yean  old,  that  deceased  was  receiving 
140  per  month  and  board,  and  has  an  ezpec- 
lancy  of  life  for  thirty-seven  and  forty-three 
hundredths  years,  a  verdict  for  (5,000  dam- 
ages cannot  be  held  to  be  excessive  compensa- 
tion to  plaintiff  for  the  lass  of  her  father. — 
Bowcn  V.  Sierra  Lvmbsr  Co.,  3  CaL  App.  312, 
St  Pae.  1010. 

[b]  The  amount  of  the  pecuniary  loss  to  the 
family  was  for  the  jury  to  decide;  and  it 
cannot  be  said  that  a  verdict  for  damages  In 
tbe  sum  of  $12,000  was  excessive,  in  view  of 
the  facts  proved. — Evaris  v.  Santa  Barbara 
Con.  By.  Co.,  3  CaL  App.  712,  Sfl  Pae.  830. 


Indnd*  flTlnc  or  devetmc  rul  propertr  or  us*- 
nanU  UuiMn  to  tbi  UM  of  tke  pablls.  sad  sooept- 
aniM  and  rtvaeaUan  of  snob  itedloattoti;  nitnis, 
reoBliltsB,  Insldanti,  optrstlon,  and  sffeet  ta«rso(; 
evldaac*  T«lstln<  tliarata;  utiMs,  IsUreits,  Or 
■BMnwnts  eruudi  and  rl(bti.  datlis.  and  lUbllltlu 
at  paitlM  makina  noh  dwUeatlona  and  of  the  pnb. 
Ua  as  to  tlM  piepirty  dtdlrated. 
L  NATUBE  AND  EEQUISITES,  }9  1-59. 

A.  In  General,  H  1-9. 

B.  Mode*  and   Sufficiency   of   Dedica- 

tion, 19   10-35. 

C.  Acceptance,  U   36-46. 

D.  Revocation,  j;  47-52. 

n.  OPEEATION  AND  EFFECT,  S|  60-67. 

L    NATUBE  AND  EEQUISITES. 

A.    IN  GENERAL. 
5  4.    Piopwty  Snbjoct  to  Dedicattoo. 

[a]  Property  conveyed  to  a  railroad  com- 
pany for  railroad  purposes  ia  subject  to  ded- 
ication unless  the  charter  of  the  company  for- 
bids it. — Southern  Pacific  Co.  v.  Pomona,  144 
Cal.  339,  341,  342,  77  Pac  929. 

S  S,    Capad^  and  Authority  to  Dedicate. 

[a]  A  grant  formally  made  by  the  directors 
of  a  railroad  corporation  is  not  essential  to 
constitute  a  dedication  of  land  for  a  pnbllc 
highway;  but  agents  who  were  in  the  employ 
of  the  railroad  company  at  a  city  in  which  a 
street  was  dedicated  by  their  consent  on  be- 
half of  the  railroad  company  bound  the  com- 
pany by  their  action,  where  their  authority 
to  do  so  was  ostensible,  and  waa  not  ques- 
tioned or  denied  by  the  railroad  company, 
which  presumably  bad  knowledge  of  their 
notorious  action  and  conduct  of  its  affairs. — 
Southern  Pacific  Co.  v.  Pomona,  144  Cal.  339, 
77  Pac.  029. 

[b]  Unless  forbidden  by  their  chartera,  cor- 
porations may  dedicate  tbe  right  to  occupy 
end  nse,  as  a  public  highway,  land  conveyed 
to  them  for  railroad  purposes. — Southern 
Pacific  Co.  V,  Pomona,  144  CaL  339,  341,  342, 
77  Pac.  92B. 

[e]  When  a  landlord  permits  a  tenant  to 
appear  to  possess  authority  to  dedicate  land 
for  a  street  he  is  bound  by  his  acts  a*  within 
his  ostensible  authority. — Southern  Pacific  Co, 
V.  Pomona,  144  Cal.  339,  350,  77  Pac.  929. 


§  13.    Intent  to  Dedicate. 

[a]  The  question  of  intention  is  the  con- 
trolling one  in  all  matters  of  dedication,  and 
it  is  a  qnestion  of  fact  on  which  the  finding 
of  the  trial  eonrt  must  be  sustained,  if  there 
is  any  evidence  to  support  it. — Myers  t.  City 
of  Oceanside,  7  Cal.  App.  87,  93  Pa«.  696. 


:  AcqnlMCttuca  fn 


DqitizedbyGoOt^le 


DEDICATION,  I,  B-D.  U,  !f  20-60. 


in  1853,  adopting  «  partienlar  map  of  the 
town  of  Oakland,  as  part  of  their  conftim&- 
tory  deeds,  on  wnich  two  bloclis  ot  the  tract 
were  designated  as  public  Bqaares,  which  the 
town  of  Oakland  was  then  m  posBeasion  and 
uae  of  aa  lach,  and  which  were  excluded  from 
their  partition  deeds,  the  adoption  of  aaeh 
map  by  them  wae  the  equivalent  either  of  a 
formal  dedication  of  the  land  to  public  uae, 
or  at  leuBt  to  an  abandonment  thereof  to  aaeb 
use. — CflBserly  v.  County  of  Alameda,  153  Cal. 
170,  91  Pae.  763. 


§  20.    Time  BequUito; 

[a]  Under  a  statute  providing  that  "all 
roads  shall  be  conceded  as  public  highways 
which  have  been  used  as  such  for  five  years 
or  which  may  thereafter  be  used  for  five  years 
by  the  public  as  a  highway,"  the  use  of  rail- 
road land  by  the  public  as  a  highway  and 
the  repair  thereof  by  the  public  authorities 
for  that  period  of  time  eonstitate  a  dediea- 
ation  thereof  to  the  public  use,  and  the  right 
of  the  public  to  eontinae  to  nse  the  land  aa  a 
road  is  thus  fixed  and  established. — Southern 
Pacifle  Co.  V.  Pomona,  144  CaL  339,  77  Pac. 


§  24.  Express  Oonreruica,  Agreeniesit  or 
Declaration — Sales  and  DescrlpUoiis  of 
Property  vrttb  Beterence  to  Streets, 
[a]  Where  the  original  owner  of  the  block 
subdivided  It  Into  lots,  on  which  he  built 
houses  with  rear  gates  opeuisg  on  an  alley- 
way eighteen  feet  wide,  and  sold  the  houses 
and  lota  with  reference  to  the  alleyway,  as 
shown  to  purchasers  on  a  map  and  platted  in 
a  book  of  maps  kept  in  his  office,  and  at  all 
times  thereafter  it  was  continuonsly  used  aa 
an  alleyway  for  ingress  and  egress  by  all  the 
residents  on  the  block,  the  owner  would  be 
estopped  from  afterward  asserting  title  to 
the  aUeyway  and  closing  it  up  as  a  right  of 
way. — Myers  v.  Kenyou  7  CaL  App.  112,  93 
Pae.  SS8. 

§  33.  Uaps  and  Flats — Sale  of  Land  vltit 
Beference  to  Hnp,  Plat  m  Bnrre;. 
[a]  Where  defendants  acquired  title  to  their 
lota  bounded  by  streets  shows  upon  a  map 
recorded  by  the  original  vendee,  they  have 
an  equitable  right  to  the  use  of  such  streets 
by  way  of  estoppel  in  pais  against  the  vendee 
and  all  claiming  asder  him;  and  Where  plain- 
tiff claimed  under  him  by  subsequent  deed, 
and  took  with  notice  of  their  rights  to  the 
Qse  of  the  streeta  under  such  map,  plaintiff 
cannot  recover  any  part  of  the  legal  title 
in  such  streeU.— King  v.  Dugan,  150  Cal.  258, 
88  Pac.  925. 

C.    ACCEPTANCE. 

§  40.    SofflelencT — Legislative     Acts,     Ordl- 
nancea  and  Besolntions. 

[a]  Act  of  March  11,  1858,  ratifying  and 
confirming  ordinances  622  and  845  of  the 
eonunon  council  of  San  Francisco  providing 
for  laying  out  of.  public  squares  on  pueblo 
lands  within  its  limits,  and  the  order  made 
by  the  municipal  authorities  adopting  them, 


operated  aa  a  selection  and  dedication  to  ,ae 

fublic  use  of  such  squares,  and  no  '•ther 
urther  acceptance  by  the  public  than  was 
afforded  by  the  act  was  needed  to  make  the 
dedication  complete. — San  f^ancisco  v.  Sharp, 
125  Cal.  S34,  B8  Pac.  173. 

[b]  Later  act*  of  the  city,  even  If  suffi- 
cient to  show  an  acceptance  of  the  dedication, 
could  not  operate  to  revive  the  revoked  offer. 
But  it  is  held  that  the  later  aeU  of  the  city 
were  not  of  a  character  sufficient  to  show  an 
acceptance,  or  to  indicate  an  iiitention  of  the 
city  authorities  to  carry  out  the  purposes  of 
the  dedication. — Myers  v.  City  of  Oceanside, 
7  Cal.  App.  87,  93  Pac.  686. 

D.    EBTOCATION  AND  ESTOPPEL. 
§  48.    Bevoeatlon  Before  AcceptancA. 

[a]  If  a  description  in  deeds  by  a  patentee, 
which  referred  to  a  public  park,  as  delineated 
on  old  surveys  not  made  by  the  patentee, 
which  showed  no  park  delineated  thereon, 
could  be  construed  a*  an  offer  to  dedicate  the 
park  to  public  use,  the  fllin?  of  a  aubseqnent 
map  by  the  patentee,  indi eating  no  park 
thereon,  and  ahowing  the  same  as  private 
property,  and  his  subsequent  conveyance 
thereof  to  the  grantor  of  plaintiffs  in  private 
ownership,  showed  a  revocation  of  the  offer 
by  acta  inconslatent  therewith. — My  era  v. 
City  of  Oceanaide,  7  Cat.  App.  87,  93  Pae. 
686. 

$  Bl.  Estoppel  to  Claim  Dedicated  Propertr. 
[a]  The  fact  that  the  original  grantees  of 
the  patent  had  a  private  easement  in  the  park 
described  in  their  deeds,  which  might  be  en- 
forced against  the  grantor,  who  was  estopped 
to  deny  them  euch  right^  therein,  did  not 
affect  the  public,  whose  rights  therein  were 
revoked  before  acceptance  by  the  city, — 
Myera  t.  City  of  Oceanaide,  7  Cal.  App.  87, 
99  Pae.  686. 

§  52.    Estoppel  to  D«i7  Dedication. 

[a]  Where  the  land  which  was  the  subject 
of  dedication  as  a  street  was  deeded  for  rail- 
road purposes  to  a  railroad  company  lessor, 
and  was  clearly  within  the  control  and  man- 
agement of  a  railroad  company  leasee,  and  for 
the  purposea  of  the  lease  could  be  dealt  with 
by  the  lessee  as  the  necessity  or  interest  of 
the  business  required,  and  the  public  authori- 
ties and  the  general  public  had  reaaon  to 
believe  that  the  lessee  company  had  full 
authority  to  dedicate  the  atreet,  and  there  is 
evidence  that  each  belief  was  intentionally 
engendered  by  the  lessor  company,  the  lessee 
company  had  ostensible  authority  to  bind  the 
lessor  company  by  its  dedication. — Southern 
Pacific  Co.  V.  Pomona,  144  Cal.  339,  77  Pac 
929. 

n.     OPERATION  AND  EFFECT. 
§  60.    In  General. 

[a]  A  railroad  company  which  has  dedicated 
its  land  for  a  public  street  has  thereafter  no 
right  to  cause  a  railroad  track  and  ware- 
houses to  be  built  thereon  in  such  a  way  as 
to  obliterate  the  street  and  to  take  poaaessloB 
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lker«of  to  the  exelaaioQ  of  the  public;  and  It 
u  Dot  damaged  bj*  being  pteveated  from  sQCh 
unkirfDl  action  hj  the  eitf  aathoritiee. — 
SoDtheni  Faciflc  Co.  t.  Pomona,  144  Cal.  339, 
;T  Pae.  D2S. 

S  63.  Bxtuit  of  Dedication. 
[t]  Where  the  OTidence  tends  to  ihow  the 
vatT  of  the  etreet  to  the  width  found  by  the 
eoDTt,  the  fact  that  the  main  travel  was  eon- 
dned  to  narrower  limits  ia  not  eoDClnBive  of 
th*  width. — SoDthem  Pacific  Co.  r.  Pomona, 
144  CaL  336,  77  Pac.  829. 

DEEDS. 


■  In  wrttlnt  andcr  ual  la  fan- 
mi.  BlUI,  mora  putloatkrlj,  connTanni  at  ml 
rnputi;  nUDTs.  nqniiltai.  Tilldltj,  Inddanta,  ean- 
MncUDiw  opoatloa,  and  ttttet  ol  ini 
I  Uineto;  dallTcrr,  i 
litntlon  thneot;  *n< 
McMti  enatad,  ax»ptlani  oi  nau-rmtlani  UmafrDm. 
tad  MBdMoni  or  leittlctlani  ImpoMd  thtraen. 
L  EEQUISITES  AND  VALIDITY,  H  1-6T. 

A.  Xatare  and  EsEentialB  of  Convej'- 

anee  in  General,  H  1-18. 

B.  Form  and  ContentB  of  I&Btraments, 

a  19-36. 

D.  Delivery,  §{   44-52. 

E.  Validity,  a  53-67. 

m.  CONSTRUCTION    AND    OPERATION, 
tl   73-150. 

A.  Oeneral     Bules     of     Constmction, 

91     73-S8. 

B.  Property  Conveyed,  S|  SO-llS. 

C.  Estates     and     Interesta     Created, 

a  119-12T. 

D.  Exceptions       and       BeseTvationa, 

a  iss-131. 

B.  CoDditions  and  Bestrictions,  IE  132-- 
146. 
IV.  PLEADINa  AND  EVIDENCE,  It  151- 
164. 

L    SEQUISITES  AND  TALIDITT. 
A.    NATURE  AND  ESSENTIALS  OP  CON- 
VEYANCE IN  GENEBAL. 
PIBTIBS.  IB. 

OAPACITT,  1 11. 

OOBSIDEBATtON  —  BDTFICraNOT     AND      ADB- 

QOACT,  |1«. 
PAfiTICIII.AK  MODES  OV  OOITVEXAHCE— QUIT- 
CLAIM,  118. 

[a]  The  general  mle  Is  that  to  mtike  a  deed 
cffeetivs  the  grantee  must  be  a  person  either 
Batnral  or  artificial,  capable  of  taking  the 
laoperty  conveyed,  and  that  a  deed  is  void 
nnleu  the  grantee  named  has  auch  capability. 
Rixford  v.  Zeiglet,  150  Cal.  435,  119  Am.  St. 
Bep.  £2S,  88  Pac.  109£. 

[b]  A  deed  to  an  nuiucorporated  "ehnreh 
(oQunanity"  tor  "school  and  chnrch  purpose*," 
not  naming  ita  members  or  any  other  grantee, 
nader  which  it  appears  that  no  posseaaion 
WIS  taken  or  nae  had  of  the  property  con- 
veyed for  any  pnrpoae  by  the  "chnrch  com- 
wiBity"  or  ita  members,  or  by  anyone  claim- 


ing to  act  for  it,  and  that  no  claim  tliereto 
haa  been  asserted  by  or  for  its  members, 
passed  no  title,  legal  or  equitable,  from  the 
grantor,  and  a  sheriff's  deed  under  execution 
against  him  passed  the  title  as  against  his 
subsequent  grantee. — Bixford  v.  Zeigler  150 
Cat.  433,  119  Am.  St.  Bep.  229,  S8  Pac  1092. 

§  11.    Capacity. 

[a]  A  valid  grant  may  be  made  to  tmstees 

(or  an  nn incorporated  voluntary  association, 
anch  as  a  tribe  of  Indians  living  in  a  com- 
mnna]  state,  and  a  title  so  conveyed  will 
descend  in  perpetuity. — Buddiek  v.  Albertson, 
154  CaL  640,  98  Pac.  1045. 

§  14.    Conelderation — Snffldency     and     A^ 

[a]  Findings  of  the  conrt  aa  to  the  consider- 
ation are  supported  by  evidence  that  eight- 
een thousand  seven  hundred  and  fifty  shares 
of  stock  in  tho  defendant  corporation  were 
transferred  in  consideration  of  an  agreement 
to  transfer  a  previous  lease  and  the  title  to 
the  defendant,  and  that  the  agreement  to 
convey  was  signed  both  by  the  lessor  and  the 
leasee  before  the  stock  was  transferred.  Such 
agreement  and  transfer  of  stock  was  a  auffi- 
cient  consideration  to  support  the  conveyance. 
Clint  t.  Eureka  Crude  Oil  Co.,  3  Cal.  App. 
463,  86  Pac  817. 

[b]  The  expression  of  $100  as  the  considera- 
tion in  a  deed  executed  by  the  grantor  under 
the  power  so  reserved  may  be  inadequate  as 
compared  with  the  actual  value  of  the  prem- 
ises, bnt  this  Bom  may  not  have  been  in  a 
pecuniary  sense  the  only  benefit  received. 
The  deed  is  presumptive  evidence  of  coneidcr- 
ation;  and  its  adequacy  of  pecuniary  valao 
or  benefit  In  any  regard  was,  under  the  terms 
of  the  reservation,  a  matter  peculiarly  within 
the  discretion  of  the  grantor  as  to  amount 
and  character;  and  where  nothing  appears  to 
the  contrary,  the  consideration  must  be 
deemed  satisfactory  to  him  in  every  regard, 
and  to  be  for  bis  benefit,  nnder  the  terms  of 
the  reservation. — Lewis  v.  Lewis,  3  Cal.  App. 
T27,  86  Pac.  994. 

[c]  A  deed  executed  and  acknowledged  and 
delivered  to  the  grantee  conveying  land  In 
fee  simple  is  a  solemn  civil  act  which  can- 
not be  reclaimed  at  pleasure.  It  is  not  void 
for  want  or  failore  of  pecuniary  considera- 
tion. The  mere  fact  that  it  ia  from  a  parent 
to  a  child  cannot  change  the  role  or  make 
the  deed  presumptively  invalid. — Becker  v. 
Schwerdtle,  6  Cal.  App.  462,  92  Pac  398. 

5  18.    Partlciilai  Modes  of  OonTeyance — Qttlt- 
clalm. 

[a]  A  quitclaim  deed  is  as  efffctaal  to  paas 
the  title  of  the  grantor  as  a  deed  of  bargain 
and  sale,  and  may  support  an  action  to  quiet 
title.— Myers  v.  City  of  Oceanside,  7  Cal. 
App.  87,  93  Pac.  686. 

[b]  A  qnitclaim  deed  from  a  husband  to  a 
third  party  from  whom  the  wife  takes  a'quit- 
claim  is  ineSectnsl  to  vest  in  her  any  title 
subsequently  acquired  by  the  hnsband  in  the 
land  as  community  property. — Tablet  t.  Pev- 
erill,  4  Cat  App.  671,  88  Pac  994. 
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dicate  a  paaaing  of  title  to  property  from  one 
living  person  to  another,  ie  not  s  word  ot  gen- 
eral use  in  eoDvej'aneing  to  aignify  a  eonvey- 
anes  of  title  to  property,  and  oatsida  of  thii 
state  It  cannot  be  said  to  have  such  a  well- 
defined  technical  legal  meaning,  especially 
wbsD  Qsed  as  a  verb.— Estate  of  Peabody,  154 
Cal.  173,  97  Pae.  184. 

[b]  Where  the  land  of  a  deceased  testator 
was  encumbered  by  a  mortgage,  and  in  bis 
lifetime  he  executed  a  deed  of  gift  to  his 
wife,  the  use  of  the  word  "grant"  therein  did 
not  imply  a  covenant  against  the  cncnm- 
b ranee  of  the  mortgage,  but  the  wife  took 
subject  to  the  lien  of  the  mortgage,  and  can- 
not require  payment  of  the  mortgage  debt 
out  of  the  funds  of  the  estate  of  her  deceased 
bnsband,  where  the  will  contained  no  pro- 
vision for  such  payment. — Estate  of  Wells,  7 
Cal.  App.  515,  S4  Pac.  S5S. 

[c]  The  term  "traoBfei"  has  an  applica- 
tion in  California  to  the  transmission  of  title 
to  real  property  and  is  of  equivalent  stgnifl- 
cation  and  effect  to  "grant." — Estate  of 
Spreckels,  5  Cot.  Pro.  Dec.    311. 

§  26.  Detlgnation  aod  Descrlptton  of  Fai- 
lles— By  FlctlUona  Names, 
[a]  If  a  person  chooses  to  take  the  title  to 
real  estate  in  a  name  other  than  his  tme 
name,  so  fsr  as  that  property  is  concerned, 
be  has  assumed  the  name  in  which  he  takes 
title  as  bis  true  name,  and  in  suits  affecting 
the  property  be  may  be  sued  by  such  designa- 
tion.—Emeiy  T.  Kipp,  134  Cal.  83,  129  Am. 
St.  Bep.  141,  97  Pac  17,  19  L.  E.  A.,  N.  S., 
983. 

§  26.    GraaWia. 

[a]  Where  the  administrator  of  the  estate 
of  a  deceased  person  had  an  interest  in  the 
estate  as  sole  heir,  and  conveyed  the  same 
as  grantor,  and  signed  and  acknowledged  the 
deed  in  his  individual  capacity,  a  description 
of  the  person  in  parentheses  after  his  name 
(administrator  of  the  estate,  etc.)  in  the  body 
of  the  deed  is  surplusage,  as  being  repugnant 
to  the  terms  of  the  individual  deed. — Estate 
of  Conroy,  8  Cal.  App.  741,  93  Pac.  205. 

S  28.    DewTlptloii  of  Piopwty — Snfflctency  In 
General. 

[a]  Description  of  property  in  deed  held 
sufficient.— McEeon  v.  Hillard,  47  Cal,  581. 

[b]  DeEcriDtion  of  premisee  in  a  deed  held 
sufficient. — Burton  v.  MnlleDary,  147  Cal.  859, 
81  Pac.  544. 

D.    DELIVERT. 
§  44.    Necem^. 

[a]  A  deed  from  a  corporation  to  the  plain- 
tiffs which  was   never   delivered  passed  no 


title  to  them. — Holmes  t.  Salamanca  Gold 
Min.  etc.  Co.,  S  CaL  App.  659,  91  Pac  leo. 

§  45.    SnfllelencT. 

[a]  Tho  principles  laid  down  in  section  1059 
of  the  Civil  Code,  that  "though  a  grant  be 
not  actually  delivered  into  the  possession  of 
the  grantee,  it  is  yet  to  be  deemed  construe- 
lively  delivered  in  the  following  cases:  1. 
Where  the  instrument  is,  by  the  agreement 
of  the  parties  at  the  time  of  execution,  un- 
deratood  to  b?  delivered,  and  under  sneh  cir- 
cumstances that  the  grantee  is  entitled  to 
immediate  delivery;  or,  2.  Where  it  ia  de- 
livered to  a  stranger  for  the  benefit  of  the 
grantee,  and  his  assent  is  shown,  or  may  be 
presumed,"  are  equally  applicable  to  any  con- 
tract. Tested  by  these  principles,  the  evi- 
dence is  held  sufficient  to  sustain  the  finding 
of  the  delivery  of  the  contract  of  sale  in  the 

f resent  case. — Carr  v.  Howell,  154  Cal.  372, 
r  Pae.  885. 

[b]  Id  a  legal  aense,  there  can  be  no  de- 
livery of  a  deed  without  the  consent  of  the 
grantor.  The  intention  of  the  grantor,  rather 
than  the  mode  of  executing  the  intention,  li 
the  crncial  point.  Delivery  is  not  complele 
until  the  grantor  has  voluntarily  surrendered 
all  control  over  the  deed. — Drink  water  v. 
Hollar,  a  Cal.  App.  117,  91  Pac.  664. 

[c]  Where  there  was  a  proposed  exchange 
of  plaintiff's  land  for  defendant's  railroad 
stock,  and  ptaintiCF  delivered  an  acknowledged 
deed  to  brokers,  who  were  the  mutual  agents 
of  both  parties,  with  directions  to  hold  posses- 
sion of  it,  until  plaintiff  should  investigate 
the  value  of  the  stock,  and  until  the  exchange 
should  be  completed,  and  the  deed  was  de- 
livered to  defendant  in  violation  of  plaintiff's 
directions  it  passed  no  title  to  defendant. — 
Brinkwater  v.  Hollar,  6  Cal,  App.  117,  91  Pac. 
664. 

[d]  It  is  not  suffleient,  to  eonstitnte  delivery 
of  a  deed,  that  there  should  be  a  mere  de- 
livery of  its  possession,  but  sneh  act  must  be 
accompanied  t>y  the  intent  that  the  deed  shall 
become  operative  as  such. — Melvin  ».  MelTin, 

8  Cal.  App.  684,  97  Pac.  696. 

[e]  When  it  appears  that  a  notary  acciden- 
tally met  by  the  grantor  and  erantee  was  at 
the  place  of  business  of  the  grantor  to  draw 
the  deed,  which  was  there  drafted,  executed 
and  acknowledged,  and  the  notary  had  to 
take  it  to  bis  office  to  have  the  seal  attached, 
and  was  directed  by  the  grantor  to  deliver 
the  deed  to  the  grantee,  all  dominion  of  the 
grantor  over  the  same  was  thereby  relin- 
quished, and  the  title  passed  absolutely  to 
the   grantee,    though    the    deed,    thicugb    the 

.  forgetfulness  of  the  notary,  was  not  actually 
delivered  by  bim  to  tbe  grantee  until  after 
the  death  of  tbe  grantor. — Crozer  v.  White, 

9  Cal.  App.  612,  100  Pae.  130. 

[f]  The  mere  giving  of  a  deed  to  a  third 
person  cannot  constitute  a  delivery  per  se, 
or  a  delivery  in  escrow,  or  any  delivery,  the 
vital  element  in  the  act  being  the  intention 
with  which  the  act  of  parting  with  the  in- 
strument was  done. — Raker  r.  Baker,  9  CaL 
App.  737,  100  Pae.  892. 
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S  SI.    D«voftt  for  I>eUT«i7  Al%m  Onatojfa 

SMtll. 

[■]  To  auBtain  a  delivery  of  a  deed  to  a 
tkird  person  to  be  delivered  to  the  grantee 
upon  the  death  of  the  grantor,  it  moat  appear 
that  the  grantoc  parted  with  the  powesBlon 
and  control  of  the  deed  for  oil  time. — Eennej 
T.  Paika,  125  Cal.  146,  57  Pae.  772. 

pi]  Under  meh  eireum stances,  npon  the  de- 
Iivei7  of  the  deed  to  the  depositary  it  bs- 
(tme  an  execnted  eonvejance  for  the 
gruteea.  The  depositary  thereafter  held  it 
for  them  as  their  trustee  and  for  the  grantor 
a*  her  trustee.  His  dnty  to  her  was  to  with- 
hold it  from  the  grantees  during  ber  life- 
time, and  thos  preserve  to  her  in  effect  a  life 
estate  in  the  property,  while  his  duty  to  the 
gnnteea  was  to  hold  it  in  his  possession 
nntil  her  death  and  then  deliver  it  to  them. 
His  redelirery  of  the  deed  to  the  grantor 
without  the  consent  of  the  grantees  did  not 
affect  the  validity  of  the  deed  nor  depriva 
them  of  their  prospective  estates  in  the  prop- 
ertr.— Estate  of  CorneUns,  151  Cal.  5S0,  91 
Psc  329. 

[e]  Where  a  grantor,  while  very  ill  and  ex- 
pecting to  die  presently,  signed  and  acknowl- 
edged a  deed  purporting  to  convey  certain 
property  to  her  stepsoDs,  and  delivered  it 
to  a  third  person,  with  instructions  at  the 
time  of  delivery  to  keep  it  antil  after  her 
death  and  then  to  give  it  to  the  grantees,  the 
qnestiOD  of  the  intent  of  the  grantor  to  make 
an  abtolnte  delivery  of  the  deed  to  such  de- 
positary is  one  of  fact,  to  be  decided  largely 
by  inference  from  the  circumstances  occur- 
ring at  the  time,  and  the  decision  of  the  trial 
eoart,  under  such  circumstances,  that  the  de- 
livery was  absolute,  is  conclusive  on  appeal. 
EaUte  of  Cornelius,  151  Cal.  S50,  Bl  Pac.  329. 


B.    TAUDITY. 
I  64^.    Ulstake— As  to  Name  of  Onntae; 

[a]  Where  a  duly  acknowledged  and  re- 
corded deed  placed  the  title  of  record  in 
George  F.  Terschnren,  if  the  grantee  was  mis- 
named, the  grantor  could  not,  by  a  subse- 
qoent  deed  to  Qerhard  F.  Terschuren,  correct 
an  error  in  the  grantee's  name,  or  place  a 
new  title  of  record  in  a  different  grantee. — 
Wslters  V.  UitcbeU,  «  Cal,  App.  410,  92  Pae. 
SIS. 

i  66.    HUrepresentatton  and  Fraud. 

[a]  A  deed  to  the  plaintiffs,  which  was  ob- 
tained by  plaintiffs  fraudulently  and  wrong- 
fully and  surreptitiously,  without  the  knowl- 
edge, consent,  or  acquiescence  of  the  grantor, 
is  no  more  effectual  to  pass  title  to  them 
than  if  it  were  a  totnl  forgery,  there  being 
no  principle  of  equitable  estoppel  applicable 
to  the  facts. — Holmes  v.  Salamanca  Gold  Uin. 
etc  Co.,  5  Cal.  App.  659,  91  Pac.  160. 

[b]  The  tact  that  the  title  appears  to  stand 
in  a  name  asanmed  by  one  who  was  a  co<con- 
ipirator  with  the  false  impersonator  of  the 
Bwoer  of  the  property,  and  commended  sneh 
person  to  the  notary  as  the  true  owner,  ean- 
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not  affect  %  finding  sapported  by  evidence 
that  plaintiff  relied  npon  the  talse  certificate 
of  the  notary  that  such  person  was  person- 
ally known  to  him  to  be  the  grantor  described 
in  the  inatmment.  A  deed  in  such  assumed 
name  conveyed  as  good  a  title  aa  if  the  prop- 
erty had  stood  in  the  real  name  of  such  eo- 
conspiratot. — Homan  ▼.  Wayer,  B  CaL  App. 
123,  98  Pae.  SO. 

m.    COKBTBUOnOH  AJXD   OPBBATION. 

A.    GENEEAL    BULE8    OP    CONSTBUC- 

TION. 

§  73Vt.    Btatntoi7  Provisions. 

[a]  Section  2  of  the  act  of  ISSfl  (Stats. 
1855,  p.  171),  providing  that  every  convey- 
ance of  real  property  should  "pass  all  the 
estate  of  the  grantor,  unless  the  intent  to 
pass  a  less  estate  shall  appear  by  express 
terms,  or  bs  necessarily  implied  in  the  terms 
of  the  grant,"  is  not  to  be  construed  as  using 
the  word  "grant"  as  synanymous  with  the 
granting  clause  alone,  but  as  referring  to  the 
entire  instrument  by  which  the  grant  is 
effected  and  as  permitting  the  whole  deed  to 
be  looked  to  in  ascertaining  whether  or  not 
the  intsnt  to  convey  an  estate  less  than  a 
fee  "is  necessarily  implied  in  the  terms  of 
the  grant."— Burnett  v.  Piercy,  149  Cal.  178, 
86  Pac.  e03. 


§  77.    CoDBtroctlon  by  I 

[a]  Where  a  deed  is  certain  and  anambig- 
uons  it  must  prevail  as  to  the  property  con- 
veyed over  an  inconsistent  contract  in 
parsuance  of  which  it  waa  given. — Blley  v. 
North  Star  Mining  Co.,  162  Cal.  549,  93  Pac 
194. 

S  7S.  Strict  Oonttractlon  AgslJUit  Grantor, 
[a]  The  construction  of  a  private  deed  is 
against  the  grantor  and  in  favor  of  the  gran- 
tee.— Orona  V.  NewlovB,  163  Cal.  136,  91 
Pac.  628. 

B.    PBOPEBTT  CONVEYED. 

S  100,    Proper^  Indnded  In  Descrlptloas  In 
OeneiaL 

[a]  Where  a  deed  by  the  owner  of  a  Uexican 
grant  called  for  its  northwestern  boundary, 
on  which  monuments  were  placed,  but  there 
waa  a  mistake  in  the  field-notes  of  the  sur- 
vey thereof  as  to  courses  and  distances  there- 
on, which,  if  followed,  would  leave  a  narrow 
strip  of  worthless  land  shaped  like  a  church 
spire,  and  which  was  followed  in  a  map 
made  by  a  county  surveyor  without  survey, 
ahovring  a  mistake  in  acreage,  which  was  re- 
ferred to  in  the  deed,  and  its  mistakes  in- 
serted therein — held,  that  it  .was  the  real 
Intention  of  the  grantor  and  grautee  that  the 
actual  northwestern  boundary  of  the  rancho 
should  be  the  northwestern  boundary  of  the 
tract  conveyed,  and  that  the  grantor  had  no 
intention  of  reserving  to  himself  that  strip 
of  land. — Oreua  i.  Newlove,  1S3  CaL  136,  94 
Pae.  628. 
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DEEDS,  m,  B-E,  Sj  103-135. 


I  lOS.  Bef  erenca  to  Sorvcri,  UajiB,  and 
FUtB  uid  Becoida  Tlieieof. 
[m]  Under  the  eirflUQUt&neei  at  this  ease  t)i« 
xeference  in  the  deed  to  the  map  of  th« 
eonntj  surveyor,  and  the  adoption  of  iti  mLa- 
t&ke«  io  description  of  bouadary  and  quan- 
tity in  the  deea,  is  not  contraliing  as  to  tba 
land  intended  to  be  granted  by  the  boundary 
of  the  rancho,  where  said  boundary  ia  called 
for  in  the  deed  and  alio  in  the  map,  which 
contains  some  reference  to  monmnents,  and 
is  controlled  as  to  its  mistakes  by  the  monu- 
ments known  by  the  parties  to  exist  on  the 
grouna.— Orena  t.  Nowlove,  153  CaL  136,  94 
Pac.  628. 

§  104.    Erroneous  DetcrlpUon. 

[a]  Where  the  whole  patented  land  com- 
prised 189.20  acres  of  swamp  land  io  sections 
27  and  28  of  a  caitain  township  and  range 
on  both  sides  of  Kings  river,  a  deed  from  the 
patentee  to  defendant  Samuel's  predecessor, 
which  was  prepared  by  counsel  for  the  gran- 
tee, and  which  described  the  whole  land  by 
metes  and  bounds,  but  limited  the  acreage 
granted  to  69.53  acres,  and  following  the  gen- 
eral description  was  the  clause;  "Thu  convey- 
ance intends  to  conrey  all  the  swamp  and 
overfiowed  land  in  sections  27  and  28  lying 
west  of  the  river,"  such  clause  cannot  be  re- 
jected as  inconsistent  with  the  prior  descrip- 
tion; nor  does  the  rale  of  construction  In 
favor  of  the  grantee  kpply,  but  Any  am- 
biguity must  be  resolved  gainst  the  grantee 
who  caused  it  to  exist. — King  t.  Samuel,  7 
Cat.  App.  55,  93  Pac.  391. 

C.  ESTATES  AND  mTEEESTS  CBISATED. 
S  122.    Life  EsUtM. 

[a]  Where  husband  and  wife  executed  « 
trust  deed  nnder  an  existing  valid  truet  to 
reeouvey,  according  to  the  limitations  of  a 
deed  contemporaneously  prepared  and  ex- 
ecuted by  the  trustee,  conveying  part  of  the 
land  to  the  hnaband,  his  heirs  and  assignB, 
and  the  remainder  to  the  wife,  her  heirs  and 
assigns,  as  separate  property,  to  be  held  and 
controlled  by  each  separately  during  the  life 
of  each,  subject  only  to  a  power  of  mortgage 
and  conveyance  by  their  joint  deed,  and  in 
the  absence  thereof  the  estate  in  fee  simple 
upon  the  death  of  either  was  to  vest  in  their 
children  and  in  the  heirs  of  any  deceased 
child  by  right  of  representation,  the  mauifeat 
intent  of  the  deed  was  to  vest  only  a  life 
estate  in  the  wife,  defeasible  only  by  a  joint 
deed;  and  a  conveyance  in  fee  by  the  wife 
alone  after  the  huaband'e  death  to  one  of  the 
children  carried  only  an  estate  durins  her 
life  and  could  have  no  effect  after  her  death. 
Burnett  T.  Pierey,  149  Cal.  178,  86  Pac  603. 

D.  EXCEPTIONS  AND  BESEEVATI0N8. 
§  128.    Validity  of  Exception  or  BeMrvation. 

[a]  Where  a  deed  of  land  expressly  excepts 
and  reserves  to  the  grantor  "the  right  to  take 
and  use  any  and  all  water  or  waters  in,  on 
or  under  any  and  all  of  the  land"  granted, 
the  exception  is  not  repugnant  to  the  estate 


granted. — San  Bafael  Ranch  Co.  t,  Balpk 
Bogers  Co.,  154  CaL  76,  96  Pac.  1008. 

S  130.    Fropertr  Excepted. 

[a]  A  deed  excepting  land  previooaly 
granted  not  only  excepts  land  previonslj 
granted  for  school  purposes,  bnt  also  ezeepta 
a  reservation  in  such  grant  to  the  grantors 
in  ease  the  land  granted  should  cease  to  be 
used  tor  school  pnrposes. — Seligman  v.  Carr, 
8  Cal.  App.  572,  97  Pac.  324. 


[a]  If  the  deed  were  construed  u  giving 
to  the  grantor  the  nee  of  the  property  and  > 
support  for  life  therefrom,  and  to  grantees  a 
conveyance  to  take  effect  at  the  grmntor's 
death,  reserving  to  the  grantor  the  use  and 
enjoyment  of  the  property  during  his  life,  it 
would  not  affect  the  validity  of  the  deed  aa 
a  conveyance.  Estates  may  be  granted  under 
section  707  of  the  Civil  Code  to  commence  in 
futuro.— Bipperdan  v.  Weldy,  149  Cal.  667,  87 
Pac.  276. 

[b]  A  reservation  in  a  deed,  reserving  to  the 
grantor  and  ita  alienees  "a  reasonable  right 
of  way  along  and  across"  the  land  granted, 
contemplates  merely  a  right  of  ingress  and 
egress  to  and  from  the  grantee's  lands.  It 
does  not  confer  the  right  to  dig  trenches  and 
lay  pipe -lines  for  the  conduct  of  water. — San 
Bafael  Banch  Co.  v.  Balph  Bogers  Co.  154 
Cal.  76,  06  Pac.  1092. 

[c]  The  words  "exception"  and  "reserva- 
tion" are  nsed  synonymously  in  grants,  and 
have  the  same  effect. — Seligman  v.  Carr,  8 
Cal,  App.  572,  07  Pac.  324. 

[d]  Under  section  1060  of  the  Civil  Code 
and  section  1804  of  the  Code  of  Civil  Pro- 
cedure, it  is  intended  that  an  exception  in 
a  grant  as  well  as  a  reservation  therein  shall, 
in  case  of  uncertainty,  be  interpreted  in  favor 
of  the  grantor.— Seligman  v.  Carr,  8  Cal.  A.pp. 
672,  97  Pac.  324. 

E.    CONDITIONS  ANX>  BEBTBICTIONS. 

VALIDITT    OP     CONDITIONS— RESTBAINT      OS 

ALIENATION,  I  186. 

RESTRAINT  ON  USE,  I  ISB. 

COKDITIONS  BUBSEQUENT,  1 141. 

PEB80N3    BOUND    TO    PERFORM    OONDmOS, 

g   1S3. 
KELBASS   OB   WAITER   OF   CONDITION.    I    148. 

§  135.  VaUdlt7  Of  Oondltions— Basbvlnt  on 
Alienation. 
[a]  The  rule  of  the  common  law  embodied 
in  section  711  of  the  Civil  Code,  as  to  condi- 
tions restraining  alienation  of  an  estate  in 
fee,  is  not  exclusively  applicable  to  the  con- 
veyance by  the  truatee  because  merely  of  the 
use  of  the  words  "heirs  and  asgigris"  in  the 
conveyance  made  prior  to  the  code,  but  other 
common-law  principles  of  interpretation  em- 
bodied in  that  code>are  also  to  be  considered; 
and  in  construing  the  conveyance  made  by 
the  trustee  the  trust  deed  and  all  of  the  con- 
ditions and  limitations  agreed  to  be  embodied 
in  the  conveyance  mnst  be  considered  and 
effect  given  to  every  part  thereof,  so  far  aa 
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posilble,  to  earry  out  the  Intention  of  the  par- 


ntaning  of  the  granting  clause,  and  the  other 
limitBtioiiB  and  eonditions  are  not  to  be  eon- 
lidered  aa  repugnant  to  the  grant,  but  aa  da- 
•criptire  ot  the  estate  eonvejed  and  in  bar- 
Biooy  with  the  grant  when  truly  interpreted. 
Burnett  t.  Pieroy,  149  Cal,  178,  86  Pae.  603. 

§  136.    BMtnlnt  on  Va».       . 

[a]  Where  the  owner  of  land  deaigned  ai 
the  site  for  a  town  ineertB  in  all  deeds  mada 
by  hint  a  condition  against  thb  sale  ef  in- 
toxieating  liquors  on  the  land  conveyed, 
iolely  for  the  purpose  of  Teaerring  to  bimeelf 
a  monopoly   of   such  bnainesa,   the   condition 


ttte  granted.— Bordeil  v.  Grandi,  152  Cal.  376, 
12S  Am.  St.  Rep.  61,  92  Pae.  1022,  11  L.  B. 
A.,  N.  a,  909. 

[b]  Aa  an  abstract  proposition  a  condition 
inserted  in  a  deed  that  intozicaUng  liquors 
■hall  not  be  sold  on  the  conveyed  premiacs, 
and  providing  that  for  a  breach  thereof  the 
estate  granted  shall  be  forfeited,  is  valid. — 
Bordell  T.  Grandi,  152  Cal.  376,  135  Am.  St. 
Bep.  61,  92  Pae.  1022,  14  L.  B.  A.,  N.  &,  909. 

S  141.    Coodltloiia  SabMqnent. 

[a]  Conditions  subsequent  In  a  deed  are 
thoH  which  in  terms  operate  upon  an  estate 
conveyed  and  render  it  liable  to  be  defeated 
for  breach  of  the  condition.  They  are  not 
favored  in  law,  because  they  tend  to  destroy 
eataleSg'and  no  provision  in  a  deed  will  be 
interpreted  ae  a  condition  subsequent  if  its 
language  will  bear  any  other  reasonable  con- 
itniclion.— Hawley  v.  Kafltz,  148  Cal.  393, 
113  Am.  St.  Bep.  282,  83  Pae.  248,  3  L.  B.  A., 
N.  a,  741. 

[b]  A  provision  In  a  deed  to  the  effect  that 
it  was  given  by  the  grantor  and  accepted 
hy  the  grantee  npon  the  express  agreement 
of  the  grantee  to  build  a  bouse  upon  the 
granted  premises  of  a  specified  valne  within 
a  limited  time,  and  that  such  agreement  was 
a  part  of  the  consideration  for  the  convey 
anee,  creates  a  mere  personal  covenant  on  the 
psrt  of  the  grantee,  and  is  not  a  condition 
snbiequent;  and  in  an  action  by  the  grantor 
for  a  forfeiture  of  the  grantee's  rights  under 
the  deed  on  aeeount  of  his  failure  to  comply 
with  such  provision,  parol  evidence  is  inad- 
niissible  to  show  that  a  condition  subsequent 
was  intended  to  be  created. — Hawley  v. 
Rafltz,  118  Cal.  3Q3,  113  Am.  Bt.  Bep.  282, 
83  Pae.  248,  3  L.  B.  A.,  N.  B.,  741. 

[e]  A  deed  of  land  for  the  use  of  a  railroad 
way  to  stone  quarries,  and  of  the  quarry 
tract,  "for  the  purpose  and  with  the  limita- 
tion that  the  rock  and  materia]  taken  there- 
from by  the  party  of  the  second  part,  or  by 
its  lessees  or  assigns,  is  for  railroad  purposes," 
and  that  they  are  "not  to  carry  on  the  busi- 
ness for  any  other  purpose,"  with  a  subse- 
Seut  condition  that  the  estate  is  to  be  for- 
ted  if  the  railroad  is  not  constructed  to 
tbe  quarries  within  two  years,  is  not  to  be 
considered  as  inconsistent  in  its  provisions; 


but  the  "limitation,"  whether  considered  as  a 
covenant  running  with  the  land  or  not,  is  not 
in  restraint  of  trade,  bnt  la  to  be  taken  as 
qualifying  the  estate  granted,  for  the  benefit 
of  the  grantors,  and  as  in  effect  a  reservation 
to  be  liberally  construed  In  favor  of  the 
grantors,  and  their  successors,  and  aa  forbid- 
ding the  taking  of  stone  for  any  other  pur- 
pose; and  eqni^  will,  at  the  suit  of  the  sac- 
cesaora  of  the  grantors,  enjoin  the  taking 
thereof  for  the  ase  of  a  breakwater  by  tbe 
assigns  of  the  grantee. — PAvkovich  v.  South- 
em  Pacific  B.  B.  Co.,  ISO  Cal.  39,  87  Pae. 
1097. 

§  US.  Tonona  Bonnd  to  Paiform  Condition, 
[a]  Where  the  aasigns  of  the  grantee  wera 
expressly  named  in  the  deed,  whatever  right 
the  grantors  had  to  protect  their  interest  in 
tbe  land  passed  to  their  grantee  and  inured 
in  hia  favor  against  tbe  assigns  of  the 
original  grantee.  The  estate  of  the  grantors 
was  alienable;  and  their  right  to  sell  the 
estate  indudea  the  right  to  transfer  the  means 
of  protecting  it. — Pavkovich  t.  Southern  Pa- 
cific B.  B.  Co.,  ISO  Cal.  39,  8T  Pae.  1097. 

§  148.    BelaaM  w  Waiver  of  Condition. 

[a]  A  forfeiture  provided  for  in  a  deed  upon 
breach  of  conditions  or  restrictions  against 
the  carrying  on  of  specified  business  thereon 
is  waived  by  grants  of  adjoining  portions  of 
tbe  tract  by  the  same  grantor,  containing  no  ' 
conditions  or  restrictions. — Brown  v.  Wright- 
man,  5  Cal.  App.  391,  90  Pae.  467. 

IV.     FLBASINa  AND  EVIDENaE. 
PBESUMPnONS  AND  BOKDEN  OF  PROOF,  |  158, 

DELITERT,  1  15T. 

ADHISSIBILirr  OF  EVIDENCE,  g  158. 
WEIGHT    AND     aUFFlOIENOT    OF     ETIDENCK, 

t  ISO. 

—  IDENTITY  OF  LA.NI>,  1 101. 

§  163.    Presumptions  and  Burden  of  Proof. 

[a]  One  who  grants  a  thing  is  presumed 
to  grant  also  wbat  is  essential  to  its  beneficial 
use;  and  everything  essential  to  the  benefi- 
cial use  and  enjoyment  of  the  property  desig- 
nated is,  in  the  absence  of  language  indicat- 
ing a  different  intention  on  the  part  of  the 
grantor,  to  be  considered  as  passing  to  the 
grantee.— Croser  v.  White,  8  Cal.  App.  612, 
100  Pae.  130. 

I  1B7.     DellTOIT. 

[a]  The  intervening  death  of  the  aeriTener 
cannot  operate  to  affect  or  prevent  tbe  with- 
drawal of  the  admission  where  there  is  no 
showing  or  presumption  that  bis  evidence, 
if  living,  would  contradict  the  other  wit- 
nesses, who  testified  to  the  facts  in  regard 
to  the  noncompletion  and  nondelivery  of  the 
deed  in  the  lifetime  of  the  deceased  grantor. 
Daneri  v.  Qazzola,  2  Cal.  App.  351,  83  Pae 
455. 

[b]  Where  the  defense  to  an  action  by  an 
administrator  upon  a  note  was  that  all  of  the 
property  of  tbe  deceased  was  in  his  lifetime 
granted  to  his  wife,  including  the  note  sued 
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upon,  the  preemption  from  the  execation 
of  the  grant  tliat  it  km  delivered  at  ita  date 
may  be  CDntraveTted,  and  is  overcome  bf 
proof  that  the  scrivener  waa  directed  tbere- 
aftet  to  InMrt  an  omitted  description,  and 
return  the  deed  to  the  grantor,  that  it  was 
inserted  after  hie  death,  and  th«  deed  wm 
then  recorded  by  the  Bcrivener,  and  that  it 
was  never  in  fact  delivered  by  the  grantor 
to  the  grantee,  or  to  anyone  for  her. — Daneri 
<r.  Qazzola,  2  Cal.  App.  351,  S3  Pac.  4SS. 

[c]  While  posBeiflton  of  the  deed  bjy  the 
grantee  named  therein  is  prima  facie  evidence 
of  delivery,  it  is  not  conelasive,  and  may  be 
controverted  by  extrinsic  evidence  showing 
that  it  was  never  delivered  to  him  by  the 
grantor,  or  with  his  consent. — Drink  water 
V.  Hollar,  6  Cal.  App.  IIT,  91  Pac.  664. 

[d]  Although  a  deed  may  be  placed  in  the 
manual  possession  of  the  grantee  without  eon- 
stitnting  a  delivery,  yet,  when  it  appears 
that  a  deed  signed  and  acknowledged  by  the 
grantor  has  been  placed  in  the  hands  of  the 
grantee,  a  prima  facie  ease  or  presumption 
of  delivery  is  established  throwing  the  bur- 
den of  proof  on  bim  who  would  rebut  said 
preanmption,  to  sbow  by  strong  evidenea 
that  there  was  no  delivery. — Towne  v.  Towne, 
6  Cal.  App.  SBT,  92  Pac.  1050. 

§  IBS.    AdmlatlbUlty  of  Bvldsnca. 

[a]  In  an  action  by  a  purchaser  from  the 
grantee  under  such  deed,  to  recover  posses- 
sion of  the  land  from  a  tenant  of  the  ad- 
ministralor  in  which  the  answer  alleged  that 
the  decedent  at  the  time  of  making  the  deed 
was  "mneh  impaired  and  weakened  in  mind 
and  body,  and  incapable  of  properly  taking 
care  of  property  or  property  intcreBts,"  evi- 
dence is  admissible  as 'to  the  mental  condition 
of  tbe  decedent  at  the  date  of  the  ezecntion 
ot  the  deed,  and  to  show  that  tbe  plaintiff 
had  paid  no  consideration  for  the  deed  to 
him.— Doherty  v.  Courtney,  ISO  Cal.  006,  89 
Pac  43i. 

[b]  When  a  deed  contains  an  indeflnite  de- 
scription of  tbe  land  granted,  describing 
It  generally,  as  "all  the  right,  title  and  in- 
terest and  Claim"  of  the  grantor  "to  that  lot, 

Sieee  and  parcel  of  land  s  ita  ate  and  being" 
1  a  specified  county,  section,  township  and 
range,  "it  being  my  dwelling- bouse  and  landa 
appuTtenKnt  thereto,  together  with  all  and 
singular  the  tenements,  hereditaments  and 
appurtenances,"  etc.,  parol  evidence  is  admis- 
sible to  explain  and  remove  the  ambiguity, 
whether  it  be  considered  patent  or  latent, 
and  to  make  tbe  description  definite  as  to  the 
quantity  of  the  land  conveyed.— Crozer  v, 
White,  9  CaL  App.  612, 100  Pac.  130. 

S  160.    Welgbt  and  SnJBclency  of  Evidence. 

[a]  Where  the  plaintiff  in  an  action  of  eject- 
ment was  the  daughter  of  the  grantor,  and 
the  defendant  is  the  grantee  of  a  slater  of 
the  grantor,  having  the  same  identical  name 
as  that  of  the  plaintiff,  proof  supporting  a 
finding  that  the  deed  was  delivered  by  the 
grantor  to  the  sister,  and  not  to  the  plaintiff, 
■upports  a  finding  and  judgment  for  the  da- 


fendaut. — Luty  t.  Cresta,  4  Cal.  App.  580,  8S 
Pac.  642. 

§  16L    Identity  of  Land. 

[a]  Parol  evidence  showing  that  the  dwell- 
ing and  land  conveyed  were  situited  in  a 
farming  community;  that  the  dwelling  stood 
in  the  center  of  a  farming  tract  owned  by 
the    grantor,    which    constituted    his    "home 

Elaee,"  and  was  the  only  land  belonging  to 
im  in  the  county  and  section  described  in 
the  deed,  and  comprised  a  farm  of  one  hun- 
dred and  ten  acres;  that  the  farnhonse  we* 
practically  valueless  as  a  residence  apart 
from  the  farm  tract  and  out'bnildings;  that 
tbe  grantor  was  the  brother  of  the  grantee, 
and  was  largely  indebted  to  him,  and  bad 
declared  bis  intention  td  make  his  brother  the 
owner  of  bis  "home  place";  and  that  hla 
brother  "had  a  better  ngbt  to  it  than  anyone 
else" — is  sufficient,  in  connection  with  the 
language  of  tbe  deed,  to  show  that  it  wa* 
the  intention  of  the  grantor  to  convey  to  the 
grantee  the  whole  of  "that  lot,  piece  and  par- 
cel of  land"  belonging  to  the  grantor  in  the 
county  and  section  described. — Croser  v. 
White,  9  CaL  App.  618,  100  Pac.  130. 

[b]  The  parol  testimony  to  remove  the  am- 
biguity ahould  be  so  clear  and  convincing  as 
to  put  beyond  dispute  or  reasonable  doubt 
the  exact  meaning  and  intention  of  th« 
grantor  in  using  the  language  in  the  deed  as 
to  which  the  ambiguity  arises. — Croze r  t. 
White,  0  Cal.  App.  612, 100  Pac.  130. 


DEPOSITIONS. 

Indad*  tesUmonr  tikan  In  ]a(UeU1  proeeedtDS*  to- 
writing,  npon  IntsrroKatoiIes,  oral  or  wiittan.  with 
oppDTtBidtr  (or  eroM.«xsiiiliist]DB.  «1utlwi  taltaa 
under  a  lilU  to  perpetnate  taittmonr  as  iMna  ssaa, 
or  ondar  a  eoiamtiilon  er  Ittten  ngitoTj  Iscned  for 
ths  VKTFDH,  er  on  notlM  to  er  oanHnt  of  partios  te 
th*  proMadinf,  ai  authoTlisd  by  provliloni  of  itaS- 
nte  or  of  rnlsi  of  Mart,  te  lie  BMd  Initesd  of  th* 
oral  (xaminatlon  of  tb*  wltncHSi  In  opin  conrt; 
In  what  sotloiu  or  prnoMdliifi  and  for  wbat  pnr- 
poni  indi  dsp«iltlaiia  may  ba  taken  and  UMd; 
leqnlslt*!  of  bills  to  perpetuate  teitlmaur  or  tak» 
tasUmonr  da  bans  ■■»,  and  proewdlnci  thenoa; 
Isna  of  ssmmlBilana,  ato.,  ntUatnant  ol  intarrD(at> 
oriea,  taUDf  and  reqalaltaa  of  dapoaltloiii,  and  re- 
tnmlnc  and  (Ulac  tbam;  objwtloiu  to  and  motion* 
to  sappraai  daposlUons,  asd  anwadmant  of  dsfecM; 
and  naa  In  avldanoa  In  (eaeraL 
CONSTITOTIONAL     4RD     8TATUT0RT     PROTl- 

BIONS  IN  GENERAL,  |  S. 
BIOHT    TO    TAKE    AND    USB    DBPOSITIOHS — 

DISCKETION  OF  COURT,  |  6. 
QROUNDB  FOR  TAKINQ,  |  7. 

NOTICE   OP   TAKINQ — NEOEBSITT  AND   SUFFI- 
CIENCY, t  1*. 
ATTENDANCE    OF    WITNESSES— FROCESDINOS- 

TO  PROCDRE,  1  IB. 
— —  PUNISHMENT  FOR  CONTEMPT  IN  REFUS- 
ING TO  ATTEND,  )  20. 

STRIKING  Oirr  COMPLAINT.  |30\i. 

MAKING  AND  REQUISITES  OF  RETURN,  1  H. 
SUPPRESSION.  ISl- 
ADMI8SIBILITT  OF  ETICENCE.  |  tt, 
DEFECTS  AND  OBJEOTIONS,  |  41. 
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SUPPICIENCT     AND     80OPE     OP     0B3S0- 

TIOSS.  I  45. 

WAIVER  OR  ESTOPPEL,  |  4S. 

%  2.    Conatltntlciul  and  SUtntory  Provlstoiu 
In  OaneiaL 

[&]  The  ml*  of  the  comman  law  th&t  itat- 
utci  for  the  tftlung  of  depositionB  in  deioga- 
ti»n  thereof  «Te  to  be  etrictly  pursued,  li&i  no 
force  in  this  state,  by  viitue  of  seetiou  i 
of  the  Code  of  Civil  Procedure.— Bollinger  t, 
BoUinger,  153  Cal  190,  94  Pae.  7T0. 


[a]  The  fact  that,  is  ease  of  depoaitloni 
taken  for  tlie  pluotilt,  the  plaintift  aaw  and 
glanced  over  the  ioterrogatoiies  when  opened 
by  the  notai7  foni  days  before  one  of  the 
de^-ositiona  was  taken,  and  received  what  pnr- 
potted  to  be  a  copy  of  the  tnterrogatoilea 
by  the  same  mail  as  the  originals  wer&  re- 
ceived by  the  notary  when  the  other  deposi- 
tion was  taken,  did  not  necessarily  reader 
the  taking  of  sneh  depositions,  oi  either  of 
them,  unfair  under  the  prorUions  of  section 
2033  of  the  Code  of  Civil  Piooedure,  and  the 
watt  did  not  abuse  its  discretion  in  receiving 
them  in  evidence  against  objections  thereto. 
Homaa  t.  WayeT,  9  CaL  App.  123,  93  Pac 
80. 

§  7.    Qronsda  for  Taking. 

[a]  The  deposition  of  a  witness  may  be 
taken  in  an  action  at  any  time  after  the 
Ktvice  of  thff  Hummona  or  the  appearance  of 
the  defendant,  and  the  cost  thereof  may  be 
properly  ineloded  in  the  cost-bill  of  the  party 
taking  it.  Such  deposition  may  be  taken  by 
either  party  to  the  action. — California  Farm 
etc.  Co.  V,  Schiappa-Pietra,  151  Cal.  732,  91 
Pac.  593. 

5  14.  Kotlc*  of  Taking— Nocesalty  and  BnllL- 
dency, 
[a]  Even  in  jurisdictions  where  the  com- 
man law  applies,  the  rule  i*  enforced  that  the 
object  of  notice  of  the  taking  of  a  deposition, 
where  other  prerequisites  of  the  statute  are 
complied  with,  is  to  secure  the  opportunity  of 
eross-ezamt nation,  and  that  if  the  opposite 
party  appears  aod  cross-examines  the  witness, 
this  is  a  waiver  of  all  defects  in  the  notice, 
or  of  the  fact  that  no  notice  has  been  served; 
ud  he  ought  not  to  be  heard  in  such  ease  to 
•ay  that  he  had  no  notice. — Bollinger  v. 
BoUiDger,  1S3  Cal.  190,  94  Pac.  770. 

S  19.    Attendancfl  of  Wltnessea— Froeeedlnga 

to  Procnre. 
[a]  Under  snbdivision  3  of  section  19S6  of 
the  Code  of  Civil  Procedure,  as  amended  in 
1907,  it  is  proper  for  the  judge  of  the  superior 
court  to  order  the  issnance  of  a  subpoena  by 
the  clerk  to  reqnire  the  attendance  of  a  wit- 
ceu  before  an  officer  authorized  to  take  a 
deposition,  which  includes  a  notary  public, 
and  the  provision  for  such  action  of  the 
jadga  being  the  later  proviaion  in  order  must 
prevail  over  a  prior  provision  in  the  same 
sectioD  antboriEing  an  officer  entitled  to  ad- 
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minister  oaths  to  issue  a  subpoena,  nnder  the 
rule  of  construction  declared  in  section  14a4 
of  the  Political  Code.— Scott  v.  Shields,  8  CaL 
App.  12,  96  Pac.  365. 

§  20.    Punishment  for  Contempt  In  £•- 

fualng  to  Attend. 

[a]  Where  the  witness  refused  to  answer 
the  questions  asked  before  the  notary  in  the 
matter  of  the  deposition,  it  was  proper  for 
the  notary  to  report  the  matter  to  the  su- 
perior court,  and  it  was  the  clear  duty  of 
the  judge  thereof  to  consider  auch  report,  and 
if  the  questions  ware  proper,  to  compel  the 
witness  to  answer  them,  and  to  punish  him 
for  contempt  in  case  of  refusal, — Scott  v. 
Shields,  S  Cal  App.  12,  96  Pac.  3S5. 

§  SOVi.    Striking  Oat  Complaint. 

[a]  A  plaintiff,  regularly  aukpoenaed  by  the 
defendant  for  the  taking  of  his  depoaition 
before  a  notary,  who  appeared  and  refused 
to  answer  pertinent  and  material  questiona 
propounded  to  him,  may  be  punished  for  a 
contempt  of  court,  and  his  complaint  may  be 
stricken  out  under  section  1991  of  the  Code 
of  Civil  Procedure.  Before,  however,  the 
complaint  can  be  stricken  out  the  plaintiff 
most  be  adjudged  guilty  of  contempt;  and 
as  such  coMempt  was  committed  out  of  the 
immediate  presence  of  the  court  a  citation 
and  showing  is  necessary.— O'Ne ill  v.  Thomas 
Day  Co.,  152  CaL  357,  92  Pac.  S5G. 

S  26.    Making  and  Bvqnlsltw  of  Betnm. 

[a]  The  preciaa  form  of  the  certificate  to  a 
deposition,  to  be  made  by  the  officer  taking 
the  aaroe,  is  nowhere  prescribed  by  our  law, 
and  any  certificate  showing  aubstantial  com- 
pliance with  the  statutory  provisions  as  to 
the  mode  of  taking  and  certifying  is  suffi- 
cient. A  certificate  that  "said  deposition, 
and  the  testimony  given  by  said  witness  waa 
reduced  to  writing  by  me,  and,  when  com- 
pleted, was  by  me  carefully  read  to  said  wit- 
ness, and  being  by  him  corrected  and  was  by 
him  subscribed  in  my  presence,"  is  a  sufficient 
compliance  with  section  2032  of  the  Code  of 
Civil  Procedure,  providing  that  the  deposi- 
tion, when  completed,  "must  be  carefully  read 
to  the  witness  and  corrected  by  him  in  any 

Earticnlar,  if   desired." — Short   v.  Frink,   151 
aL  83,  90  Pac.  200. 

§  31.    Suppression. 

[a]  Where,  at  the  taking  of  a  deposition 
for  the  plaintiff,  the  attorney  for  the  defend- 
ant was  present  and  took  part  in  the  cross- 
examination  of  the  witness,  and  there  waa 
no  claim  that  the  defendant  had  suffered 
any  detriment  from  insufficiency  of  the  notice, 
and  there  was  no  prompt  motion  to  suppress 
the  deposition  by  reason  of  injury  sustained, 
an  objection  first  made  at  the  trial  for  want 
of  sufficiency  of  the  notice  waa  properly  over- 
ruled.—Kelly  V,  Ning  Yung  Ben.  Asan.,  2  CaJ. 
App.  460,  B4  Pac  321. 

§  33.    AdnitelblUt7  Of  Evidence. 

[a]  The  deposition  may  be  read  by  either 
party  subject  to  all  te^  objections  except 
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the  form  of  bit  Interrogatorj;  and  a  qaettion 
calling  for  the  "deliberate  jadgmeat"  of  a 
witness  aa  to  a  matter,  and  not  the  faeti  as 
to  the  matter,  waa  properlj  excluded  as  im- 
material and  incompetent. — Madera  Rj.  Co.  t. 
Bajmond  Oranite  Co.,  3  Cal.  App,  66S.  87 
Pac.  27. 

8  41.    Dofoeta  and  ObjMtloDS, 

[a]  A  deposition  of  the  aecretarf  of  plain- 
tiff corporation,  taken  b^  defendant  before 
the  trial,  in  wtdeh  were  incorporated  copiea 
of  the  recorda  called  for  by  the  defendant, 
maf  be  read  in  evidence  by  plaintiff;  and 
■ueb  copies  are  as  admissible  for  plaintiff  as 
any  other  part  of  the  depoaitlon;  and  it  can- 
not be  objected  that  they  were  not  the  best 
evidence,  and  that  the  original  records  should 
be  prodoced. — Madera  By.  Co.  v.  Bajmond 
Granite  Co.,  3  «al.  App.  668,  87  Pac.  27. 

[b]  A  demand  made  by  the  defendant  for 
all  the  boolcB  and  papers  of  the  corporation 
was  unauthorized;  and  where  there  was  no 
sufficient  showing  by  afSdavit  or  otherwise 
that  records  and  papers  not  appearing  in  the 
deposition  were  material  to  defendant's  de- 
fense, and  the  general  purpose  whieh  the 
records  were  Intended  to  establish  appeared 
in  the  coarse  of  the  trial,  the  omission  of 
other  records  and  papers  cannof  affect  the 
validity  of  the  depoaitlon. — Madera  By.  Co. 
V.  Baymond  Granite  Co.,  8  Cal.  App.  B68, 
87  Pae.  27. 


§46. 


-  Snfflcioicr  and  8cop«  of  Objec- 


effeet  of  i 

considered  as  extending  to  any  matter  of 
form  or  question  of  regularity  or  authority 
in  respect  to  the  taking  of  the  deposition, 
and  objections  that  no  legal  proceedings 
have  been  taken,  that  it  is  without  aotbarity 
of  law,  and  was  inadmissible,  irrelevant  and 
immaterial,  were  too  general  to  call  the 
specific  attention  of  the  court  to  the  irregu- 


tion  of  the  witness,  on  the  ground  of  defect 
in  the  notice.— Bollinger  v.  Bollinger,  1S3 
Cal.  190,  94  Pae.  770. 

[c]  Though  a  deposition  taken  out  of  the 
state  upon  a  eemmission  directed  to  "any 
notary  pnblic  or  other  officer  authorized  to 
take  depositions'*  in  the  county  and  state 
apecified  without  designating  anyone,  is  ir- 
regular, under  aeetion  £024  of  the  Code  of 
Civil  P^cedurc,  yet  where  there  was  no  mo- 
tion to  suppress  the  deposition  for  the  ir- 
regularity, and  no  ■peeifio  objection  thereto 
waa  urged  npon  that  ground  when  it  was  of- 
fered ilk  evidence,  or  is  set  forth  within  the 
bill  of  exceptions,  it  is  deemed  waived.— 
King  V.  Green,  7  Cal.  App.  473,  94  Pac.  777. 

[d]  Where  the  witness  attended  before  the 
notary  under  the  clerk's  subpoena  iaened 
under  the  order  of  the  judge  of  the  superior 
court,  he  cannot  be  heard  te  object  that  the 
subpoena  was  net  issued  by  the  notary. — 
Scoft  V.  Shields,   8  CaL   App.   18,  96   Pae. 


DESOEirr  AND  DISTBIBUTZON. 

Include  truumliilan  at  piopeitr,  »al  or  personal, 
br  lureOltarr  racMsilon;  rlchts  to  Intanit  or  sliste 
la  the  dlvUIan  of  InUsUteT  estatei  la  ceneial;  ud 
Ilabmtlas  of  belis,  nut  of  kin  sad  otber  dlMrtbntesa. 

L  NATDBE  AND  COUBSE  IN  OENEBAi, 

9!  1-10. 

IL  PEB80NS    ENTITLED,    AND     THEIB 
BE8PECTIVE   SHAKES,  H   11-31. 

A.  Heiia  and  Next  of  Kin,  3S   11-23. 

B.  Surviving  Enaband  or  Wife,  IS  24- 

31. 


L    NATUBB  AKD  COtTBSE  IV  GBNEBAXb 

S  1.    Bonica  of  Right. 
[a]  The  descent  of  eatatea  of  deeeased  per* 


§  46.    —  Waiver  or  Estoppel.  376. 

r  to  a  [b]  The  rules  governing  the  law  of  eneee*- 
aion  to  the  property  of  one  who  dies  with- 
out making  any  disposition  thereof  are  more 
or  less  arbitrary,  and  one  who  elaJma  to  in- 
herit by  right  of  anccesslon  must  bring 
himself  strictly  within  those  rules.— Estate  of 
Caffrey,  S  Cof.  Pro.  Dec.  430 

§  2.    What  l4nr  Ooranu. 
[a]  The  law  of  the  domicile  of  a  deceased 


interrogatory  in  a  deposition,  which 
is  strictly  responsive  to  the  question,  to  be 
read  without  objection,  thereby  waives  the 
right  to  object  to  the  answer  or  to  move  to 
strike  it  ont. — De  Arellanes  t.  Arellanes,  151 
Cal.  443,  90  Pac.  10S9. 

[b]  Where  the  proper  jurisdictional  steps 
to  the  taking  of  the  deposition  were  compiled 
with,  and  the  proper  affidavit,  required  by 
section  £031  of  the  Code  of  Civil  Procedure 
had  been  made;  but  in  service  of  the  notice 
and  papers,  there  was  a  clerical  misprision 
In  omitting  the  name  of  the  officer  before 
whom  the  afQdavIt  was  made,  objection 
thereto  was  waived  by  attendance  of  the  op- 
posing counsel  at  the  taking  of  the  deposi- 
tion, and  taking  part  in  the  croBs-exami na- 
tion of  the  witness,  notwithstanding  a  pri 
vious  preliminary  objection  to  the  ?"■"■-■ 


I  4.    Statotes  Oonntnod. 

[a]  Section  13B6  of  the  Civil  Code  does  not 
carry  the  distribution  further  than  down  to 
and  among  the  children  of  brothers  and  ■!■- 
ters;  and  in  default  of  them,  the  estate  goea 
back  in  the  ascending  line  to  the  aueestora 
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[bj  If  m  peraon  dies  withont  le&Ting  "tnt- 
viTuig  ima«,  wife,  fathar.  mother,  brother 
Di  Bister,  bat  leaving  a  nleee  and  a  grand- 
niece,  the  grandnieee  is  not  entitled,  under 
■ection  1386  of  the  Civil  Code,  to  inherit 
from  hie  estate. — Estate  of  Caffre;,  5  Cof> 
Pro.    Dec   439. 

I  6.  Power  of  LegLCatan  to  Change  Bnlea 
of  Descent, 
[a]  The  legiBlatnre  has  tall  control  of  the 
■object  of  beirships  and  descaiLts,  and  the  heirs 
take  mbject  to  the  conditions  imposed  bj  the 
statntory  taw,  which  alone  gives  them  any 
right  at  all.— UcCaughej  t.  Lyall,  152  CaL 
615,  93  Pac.  681. 
IskaHtaae*    bTi    UuoDflt    a  fraa    bssUuds.    Mm 


A.  H£IB8  AND  NEXT  OF  KIN. 
f  11.  Wbo  m^  Inlteilt. 
fa]  The  next  of  kin  entitled  to  share  In  the 
distribation  of  the  estate  of  an  intestate 
are  such  only  aa  are  next  of  kin  at  the  time 
of  his  death.— Estate  of  Lane,  1  Cof.  Pro. 
Dee.  88. 


§14. 

[«]  In  ita  ordinary,  popolar  and  legal  slgni- 
Aeation  the  word  "cliildren"  does  not  in- 
elnde  grandchildren. — Estate  of  Caftrey,  5  Oof. 
Pro.  Dee.  439. 

§  IS.    Opeiatlint  and  Effect  of  WllL 

[a]  All  property  of  a  person,  which  is  not 
effeetnally  disposed  of  by  his  will,  devolves 
npon  the  persons  who  are  prescribed  by  the 
law  aa  his  legal  aaccessors.  (Instructions  II, 
in,  IT,  60.)— Estate  of  MeOinn,  3  Cof.  Pro. 
Dee.  26. 


does  not  prove  an  obvious  intention  that  the 
legatees  and  devisees  sboald  not  eontribute  to 
the  abaie  of  the  post  testamentary  child. — 
Smith's  Estate,   145   CaL  118,  78  Fao.  369. 

[b]  A  post  testamentary  child,  inherits  the 
same  of  the  estate  as  if  no  will  were  made, 
and  all  devisees  and  legatees  must  contribute 
proportionately  to  it,  if  there  be  no  obvioos 
ID  tent  of  the  testator  to  the  contrary.— 
Smith's  Estate,  145  Cal.  US,  78  Pac  869. 

B.    80BV1V1NG  HUSBAND  OB  WIFE. 
§  26.    U^tts  of  SnrrlTlsg  Wife,  In  General. 

[a]  The  interest  of  the  widow  who  takes 
by  saecession  an  interest  in  the  community 

Eroperty,  where  there  are  surviving  children, 
I  limited  to  one-half  of  such  property,  and 
•he  does  not  take  any  interest  as  heir  in  the 


5  28.    Bl^t>  of  anrrlTlng  Hnaband. 

[a]  If  a  widower  die*  inteetate  leaving  col- 
lateral relative*  and  one  child,  a  daagbter, 
and  she,  before  the  estate  is  administered, 
dies  intestate  without  Issne,  leaving  neither 
father,  mother,  brother,  nor  sister,  the  es- 
tate rests  in  her  surviving  husband  as  her 
heir  under  snbdivlBion  5  of  section  1386  of 
the  Civil  Code.— Estate  of  Barrett,  6  Cof. 
Pro.  Deo.  376. 

ZZL    BIOHTS     AND      LUBHITIES      OF 

HEIBS  AND  DISTBIBVTEB8. 

A.    NATDBB  AND  ESTABLISHMENT  OF 

BIGHTS   IN   QENEBAL. 

S  44.    Title  of  Helra  or  Dlatnbnteea— Time 
of  Vesting  Id  Qeneral. 

[a]  The  title  to  the  estate  of  a  person  dying 
intestate  vests  in  the  heirs,  whether  known 
or  anknown,  immediately  npon  his  death. — 
State  V.  Miller,  149  CaL  208,  85  Pac.  609. 

[b]  Heirs  sncceed  to  the  property  of  their 
intestate  immediately  npon  his  death;  then 
their  interest  becomes  vested,  subject  only 
to  the  lien  of  the  administrator  for  the  pay* 
ment  of  the  debt*  of  the  decedent  and  the 
expensea  of  administration. — Estate  of  Lane, 
1  Cof.  Pro.  Deo.  88. 

[e]  Immediately  upon  the  death  of  an  an- 
cestor his  estate,  botli  real  and  pereoaal,  veats 
at  once  by  the  aingle  operation  of  law  in 
the  heir. — Estate  of  Barrett,  5  Cof.  Fro.  Dee. 


§  S3.  OmTeyancea  and  Asalgnjiiaits  br 
Helit  or  Distribntees — Bights  and  Ua- 
biUtlea  of  Pnrcbaaem  or  Asaigneea. 

[a]  Where  tha  deceased  left  surviving  him 
his  wife  and  two  sons,  and  the  widow,  during 
administration,  conveyed  all  of  her  interest 
in  the  estate  to  one  of  the  sona,  her  interest 
in  the  estate  vested  in  him,  regardless  of 
whether  the  property  was  community  prop- 
erty or  separate  property,  and  the  estate  was 
properly  distributed  to  the  two  aona,  accord- 
ing to  their  respective  interests  in  the  estate. 
In  re  Estate  of  Fay,  5  CaL  App.  18S,  89  Pae. 
1065. 

[b]  After  the  title  had  passed  out  of  the 
grantor  to  the  grantee,  who  was  entitled  to 
Bole  distribution,  the  subsequent  death  of  the 
grantor  conld  pass  no  title  or  interest  in  the 
estate  to  bis  heirs. — Estate  of  Conroy,  6  Cal. 
App.  741,  93  Pac.  20S. 

DISCOVERY. 

TnelDda  aMalnlnc  dlsdasarM  ot  tacts,  vrltlnis,  or 
othn  tunc*,  wltUn  tlii  knovledie.  pouHiion,  er 
central  of  m  difaodatit  In  a  civil  actldu  at  otliei  pat- 
sen,  as  txlnf  put  of  a  esoM  ot  action  or  avldanca 
to  instaln  su  action  bronsht  or  about  t«  bo  broufht 
bj  01  acsluit  tlu  putT  leaking  dlscloinr*.  br  com- 
pelling annran  to  bins  In  aquity  loi  meli  dlsoovery 
or  to  IntcTTOfatorlai,  or  by  oral  evamlnstlon  ot 
partus,  or  b;  Inspoctlon  ef  docaounta,   books,  or 
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attar  niUaii;  nitUTe  mi  •sopa  of  tte  nmtir  iB 
S>ii*nll  to  vbat  £■*•■  uid  to  kud  aoiiut  wbom  and 
»  to  vhftt  mittcri  It  li  allovad;  cranndi  of  dli- 
CDTOTj  ud  JUTlidlctlon  DTar  mod  p: 
tila  dUcoTarr,  axunlnatlDii,  Inipai 
bj  bill  of  dlacoTUT  In  •qoltj  oi  i 
tiTOTlilaiii;  dafauiai  uid  olijactloui  t«  mdi  piocMd* 
Insi;  uid  Dsa  of  faeti  and  aTtdtiio*  dlieoveiad. 

§  I'/i-    Natan  of  ProcMdlngs. 

[a]  A  suit  ID  equitj  in  the  nature  of  a  bill 
of  diacovery,  when  tenable,  muat  relate  only 
to  m  discover;  of  docaments  or  other  evi- 
dence which  pertains  to  the  merits  of  a  pend- 
ing action  or  one  abont  to  be  instituted ;  and 
it  cannot  be  need  to  establish  facts  collateral 
to  the  merits,  to  enable  a  plaiotiff  to  bring 
defendants  within  the  jarisdictian  of  the 
court. — Union  Collection  Co.  t.  Snperior 
Conrt,  li9  Cal.  790,  87  Pac.  103S. 

DISMISSAL  AMD  NONSUIT. 

Indnda  tarmlnatton  of  dTll  aetlono  botora  trial 
of  th<  lianas  Uuntn,  br  ▼olnntarr  act  of  the  plain- 
tlfl  In  dlicDiitliinlng  or  wlthdiawlns  tram  th»  nit, 
beeomlnf  noninit,  etc.,  oi  by  ordar  ol  tbe  Miirt 
•Dtarad  on  eoDMnt  of  tba  partlo*,  oi  made  baeuM 
of  dali7,  datact,  or  tanlt  In  tka  procaadlnci ;  nature 
and  groandi  af  mob  dlapoaltton  of  aetloni,  proceed- 
iDai  tharator,  and  opaiatiDn  and  aSict  ttaiaot  la 
(■naral;  and  lattlna  adda  diieontlDnanc*.  dliialiial. 
01  nonsuit,  and  lalnitatiiis  caoaa, 

I.  VOLUNTAEY,  tS  1-85. 
n.  INVOLUNTAEY,  »  29-60. 

L    VOI.nirCABT. 

WHAT  CONSTITOTES  DISMIS3AL,  t  m. 

RIQHT  TO  WITHDRAW  OB  DI8C0NT1SDE,  1  7. 

OROUNDS  FOB  OBJECTION— EIGHTS  OF  INTEB- 
TENBRB,  g  13. 

OPERATION  AND  EPPECP— RIGHTS  AND  LIA- 
BILITIES OF  DISUISBED  DEFENDANT 
OENEBALLT,    )  21. 

§  Wt.    Wtaat  Cmutltntes  XHamlnaL 

[a]  The  mere  making  bv  the  attomej's  of 
record  for  the  plaintiff  of  a  motion  for  dis- 
missal in  open  court,  which  is  pending  and 

undetermined,  and  the  granting  uf  wbich  was 
opposed  bj  beneficiaries  represented  by  the 
deed  of  trust,  eoald  not  operate  as  a  dis- 
missal of  the  suit  under  subdivision  1  of 
section  5S1  of  the  Code  of  Civil  Procedure, 
nor  divest  the  court  of  jurisdiction  to  de- 
cide the  motion,  wbich  it  must  be  presumed 
will  be  correctly  determined. — Boca  &  Iioyal- 
ton  B.  B.  Co.  v.  Superior  Court,  150  Csl.  1S3, 
S8  Pac.  718. 

§  7.    Blgbt  to  Wltbdraw  or  Discontiniie. 

[a]  A  demand  and  motion  upon  notice  by 
defendant  for  a  change  of  the  place  of  trial, 
at  the  time  of  filing  and  serving  a  demurrer 
to  the  complaint,  cannot  deprive  the  plain- 
tifF  of  the  right  to  dismiss  the  action  before 
the  hearing  of  the  motion,  or  oust  the  court 
of  jurisdiction  to  hear  an  application  for 
such  dismissal.  The  rule  that  no  judicial 
action  can  be  taken  while  defendant's  de- 
maud  and  motion  is  pending  does  not  apply 


to  an  ex  parte  proceeding  to  dismiss  tK  m- 
tion,  upon  which  the  defendant  ia  nol  en- 
titled to  be  heard,  and  which  may  be  inada 
and  granted  without  notice  to  him. — McDon- 
ald V.  California  Timber  Co.,  2  Cal.  App. 
165,  83  Pac.  172. 

ib1  The  provision  of  section  581  of  the  Code 
Civil  Procedure  for  the  dismisst^  of  an 
action  by  plaintifF  upon  hie  written  request 
flled  with  the  cl^rk  oefore  trial,  where  de- 
fendant has  not  filed  a  counterclaim,  or 
asked  for  affirmative  relief,  is  not  manda- 
tory or  exclusive.  The  plaintiff  may  move 
for  a  diemissal  in  open  court,  and  have  Its 
order  made  and  entered  with  the  same  effect 
as  though  made  by  an  entry  in  the  clerk'a 
regis ter.^McDonald  v.  California  Timber  Co., 
2  CaL  App.  165,  83  Pac.  172. 


costs,  the  plaintiir  had  the  right  completely 
to  dismiss  the  action  against  all  of  the  de- 
fendants, and  the  interveners;  but  where 
he  did  not  elect  to  do  so,  he  had  no  right  to 
dismiss  the  action  as  to  the  interveners  oniy, 
and  then  proceed  to  take  the  relief  sought 
against  the  other  defendants,  without  dis- 
posing of  the  issues  raised  by  the  complslnta 
in  intervention,  where  the  order  allowing 
the  intervention  had  not  been  set  aside. — 
Townsend  v.  Driver,  S  Cal.  App.  581,  SO  Pae. 
1071. 

§  22.  Operation  and  Effect— Kgbti  and  U»- 
billttes  of  DlsmlsBed  Sefendtuit  0«ii«r- 
ally, 
[a]  Where  such  owner  was  originall^r  made 
a  party  defendant  to  the  action  for  the  fore- 
closure of  the  lien  and  ansners  therein  with- 
out asking  any  affirmative  relief,  the  plain- 
tiff had  the  absolute  right  before  the  trial 
to  dismiss  the  action  as  to  such  owner, 
whether  the  latter  consented  to  such  dis- 
missal or  not.  Upon  such  dismissal  being 
had,  the  owner  ceases  to  be  a  part^  to  tho 
action  and  is  not  affected  by  the  judgment 
rendered  therein.  The  owner,  after  being  dis- 
missed from  the  action,  was  under  no  obli- 
gation to  intervene  for  the  purpose  of  pre- 
senting any  defense  it  may  have  had, — Bolt 
Mfg.  Co.  V.  Collins,  154  Cal.  285,  97  Pae.  516. 

n.  mvotuifTAET. 


DEFECTS  AND   OBJECTIONS   AS  TO   PAR- 
TIES, g  88. 

OKODyDS    OF    DISUISSAIr—WAHT    OF    PROSB- 

CUTION.  )  38. 
FROCEDUEB    TO    EFFECT    DISMISSAL — ORDER 

OR  JUDOUENT  OP  DISMISSAL,  1  45. 
OPERATION  AND  EFFECT  OF  DISMISSAL.,  |  dB. 

§  26.    Hatnro  and  Foim  of  Froceeding. 

[a]  The  discretion  of  the  court  in  diBmisi< 
ing  a  case  for  want  of  prosecution  is  a  legal 
discretion  to  be  exercised  in  conformity  to 
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tta  spirit  of  tlie  l&w  and  In  ■  manner  to 
mbserve,  and  not  to  impode  or  defeat,  the 
ends  of  anbatantial  justice.— Ferris  t.  Wood, 
1«  Cal.  426,  77  Pac.  1037. 
[b]  Tbe  court  has  no  other  power  of  dis: 
Duisal,  either  u  an  entiietj  or  as  against 
parties,  except  aa  authorized  by  section  SSI 
of  the  Coda  of  Civil  Procedure.  In  all  other 
uies  the  action  mnat  be  tried  upon  its  merits. 
An  ordir  dBmissins  the  action  aa  to  the 
iitervenerg  would  be  ananthoriied. — Town- 
MDd  T.  Driver,  5  Cal.  App.  581,  90  Pae.  1071. 


§  32yj. 


-  Pl«a  of  Another  Action  Feud- 


fa]  A  plea  of  another  action  pending  in- 
TDlvlng  the  same  matters  is  not  tenable, 
where  plaintiff,  having  the  right  to  diamisi 
aneh  action,  had  filed  a  written  order  to  the 
dark  to  enter  the  dismiaaal  thereof,  prop- 
«rlr  signed  b?  bis  attomeTB.  This  formal 
order  and  direction  to  the  cleric  operated  as 
a  diamiaaal  of  the  prior  action,  and  left  the 

Baintiff  free  to  commence  a  new  action  at 
t  option.  The  failure  of  the  clerk  to  per- 
fonn  his  ministerial  doty  to  enter  the  dis- 
missal, and  to  caase  a  proper  judgment  of 
dismissal  to  be  entered  in  the  judgment- 
book,  eannot  affect  the  snbatantial  rishta  of 
the  parties. — Helntoah  v,  Bobb,  4  Cal.  Aro- 
484,  88  Pac.  517. 


§33. 


-  Defects  Mid  Objectlotu  as  to  Par- 


]  It  ■ 


tax  error  in  the  court  to  grant  ■ 
uDnguii  in  such  action,  for  want  of  a  neces- 
sary party  thereto,  and  the  jodgment  of 
nonsuit  must  he  reveraed. — Kennedy  t. 
Meriekel,  S  Cal.  App.  378,  97  Pac.  81. 


f  the 

trial  eourt. — Vestal  t.  Toung,  147  Cal.  715, 
82  Pac.  3S1. 

(b]  It  is  error  to  dismbs  snit  for  failure 
to  serve  aummona  for  two  yesra,  when  the 
delay  was  caused  by  bona  fide  negotiations 
for  a  compromise. — Ferris  v.  Wood,  144  Cal. 
426,  77  Pac.  1037. 

[e]  Where  it  appeared  that  after  filing  the 
coniplaint  and  issuing  the  aummons  in  an 
action,  no  attempt  was  made  to  serve  it  for 
more  than  a  year,  thoogb  defendant  was  a 
resident  of  the  city  where  suit  was  brought, 
and  his  place  of  residence  was  in  the  city 
directory,  and  the  snmmons  was  not  served 
until  s  year  and  four  months  after  com- 
meniremeDt  of  the  action,  there  was  no  abuse 
of  discretion  in  dismissing  the  action  for 
want  of  prosecution. — Marks  v.  Keenan,  148 
Cal.  IBl,  82  Pac.  772. 

[i]  Where,  one  day  before  the  continued 
time  of  trial,  a  resident  coplaintiff,  then  rep- 
resented by  a  different  attorney,  filed  the 
required  bond,  and  then  abandoned  the  con- 
test without  evidence,  no  notice  appearing 
to  have  been  given  to  the  attorney  for  the 
nonresidents  of  such  filing,  or  of  the  fact 
of  trial,  the  dismissal  of  the  cause  upon  mo- 


tion of  defendants  for  nonappearance  of  the 
plaintiffs  was  erroneo as.— Estate  of  Dean, 
149  Cal.  487,   87  Pac.  13. 

Si]  An  action  by  a  hanking  corporation 
ich  is  in  proceaa  of  liquidation,  to  recover 
an  unpaid  sahscription  from  a  former  stock- 
holder, who  had  transferred  his  stock  with- 
out consideration,  is  properly  diamissed  for 
want  of  prosecution^  when  it  appears  that 
the  corporation  eontinued  to  do  husinesB  for 
more  than  three  years  after  its  ofllcera  knew 
of  its  insolvency  without  questioning  the 
validity  of  the  transfer;  that  after  a  call 
had  been  made  it  delayed  until  the  last  day 
possible  to  bring  the  action  in  order  to  avoid 
the  bar  of  the  statute  of  limitations,  and 
then  brought  the  action  in  the  wrong  county, 
and  that  it  waited  for  three  years  before 
pressing  for  hearing  a  motion  to  transfer 
to  the  proper  county,  and  more  than  a  year 
after  issue  joined  before  taking  any  steps 
to  bring  the  cause  to  trial,  during  all  of 
which  time  constant  and  repeated  efforts 
were  being  made  to  settle  and  adjust  the 
case. — People's  Home  Savings  Bank  v.  Sher- 
man,  150   Cal.   793,  BO   Pac.   133. 

[f]  The  BuperioT  court,  in  mling  upon  a 
motion  to  dismiss  an  action  for  want  of  dili- 
gence in  prosecuting  the  same,  may  properly 
consider  any  facts  appearing  in  the  record 
of  the  ease  bearing  upon  the  question  of 
diligence  and  good  faith,  whether  the  same 
occurred  befoie  the  action  was  begun  or 
afterward,  and  in  reviewing  the  action  of 
the  superior  court,  and  considering  whether 
or  not  its  discretion  was  properly  exercised, 
the  appellate  court  should  al!<o  take  such 
circumstances  into  considoration. — People's 
Home  Savings  Bank  v.  Sherman,  ISO  Cal. 
793,  90  Pac.  133. 

[g]  Where  the  eourt  after  trial  of  an  ac- 
tion by  a  riparian  owner  to  enjoin  a  diver- 
sion of  the  stream,  ordered  judgment  for 
plaintiff,  and  detailed  find  tugs  were  pre- 
pared by  a  nonresident  attorney,  and  sent 
to  associate  counsel  for  signature  and  judg- 
ment, and  in  the  absence  of  such  counsel, 
an  inexperienced  attorney  in  his  office  se- 
cured the  signed  filing  of  the  findings,  but 
by  eicuaable  neglect  failed  to  obtain  and 
enter  judgment  for  more  than  six  months, 
it  was  an  abuse  of  discretion  for  the  court, 
on  motion  of  defendant,  who,  as  a  continu- 
ing trespasser,  was  not  injured,  but  bene- 
fited by  the  delay,  in  entering  judgment  en- 
joining the  trespass,  to  dismiss  the  action  for 
snch  neglect,  and  thereby  deprive  the  plain- 
tiff of  the  just  fruits  of  a  judgment  to  which 
he  was  en  titled. ^Bickey  Land  i:  Cattle  Co. 
V.  Glader,   153   Cal.   179,  94  Pac.  768. 

The  mandatory  provision  for  dismissal 
in  action  when  aummona  is  not  issued 
within  one  year  from  the  filing  of  the  com. 
plaint,  nor  served  within  three  years  from 
said  filing,  does  not  affect  the  power  of  the 
eourt  in  the  exercise  of  its  discretion  to 
dismiss  the  action  for  want  of  prosecution 
with  reasonable  diligence  short  of  said  pe- 
riod.— Bernard  v.  Parmelee,  6  Cal.  App.  537, 
92  Pac.  G5S. 

[i]  Held,  that  in  view  of  the  delay  in  bring- 
ing the  action,  and  the  neglect  of  service 


?ln 


DqitizedbyGoOt^le 


EIEMISSAL  AND  NONSUIT,  U,  t| «,  48— DIVOECB,  U,  H 11, 15. 


6742 


of  the  sum  Dions,  wbieh  miiht  haT4  been 
■erved  inunediately,  for  a  period  of  over  four 
m  on  the,  when  a  motioo  wu  made  to  die- 
mUa  the  action  for  want  of  proseentioo,  end 
io  view  of  the  effeet  of  the  delay  upon  the 
rights  of  the  defendants  aa  applicants  for  a 
patent,  the  court  did  not  abuse  its  discre- 
tion in  dismissing  the  sction .^Bernard  t. 
Parmelee,  e  Cal.  App.  537,  92  Pae.  658. 

[j]  Upon  a  motion  to  dlsmisa  the  action  for 
want  of  reasonable  diligence  in  its  prosecn- 
tion,  it  maj  be  shown  that  the  action  aroso 
by  reason  of  plaintiff  baring  Sled  an  adverse 
claim  in  the  United  States  land  office  to  de- 
fendants' application  for  a  patent,  in  which 
proceedings   were   stajed,   accordinjj   to   law, 


S  46>    Piocednie  to  EffKt  Bismlaail — Oidac 
or  Judgment  of  DismlHaL 

[a]  The  failnro  of  the  plaintift  to  do- 
mand  judgment  within  lix  months  after  the 
order  tor  findings  does  not  require  a  dis- 
missal of  the  action,  and  the  court  had  dis- 
cretion to  refuse  snch  dismissal,  as  well  as 
to  grant  it. — Fitzhngh  t.  Mason,  2  Cal.  App. 
220,  83  Pae.  282. 

[b]  The  judgment  of  dismissal  of  the  ac- 
tion became  eSective  and  final  when  the 
court  rendered  its  decision  dismissing  the 
action  in  open  court,  and  it  was  entered  in 
the  minute-book,  and  in  the  judgment-book 
b;  the  clerk,  on  the  day  of  its  rendition, 
and  was  intended  to  be  then  effective.  It 
was  not  necessarj  that  the  judgment  of  dis- 
migeal  should  be  signed  bj  the  judge,  and 
the  entry  of  a  judgment  so  signed  two 
days  later,  without  vacating  the  first  entry, 
was  ineffective. — Darlington  v.  Butler,  S  CaL 
App.  448,  Se  Pae.  194. 

S  48.    Oporatloa  uid  Effect  of  DlsmlaaaL 

[a]  After  judgment  dlBmiisiDg  the  action, 
there  is  no  eanse  to  be  tried,  and  no  place 
of  trial  to  be  changed. — McDonald  v.  Cali- 
fornia Timber  Co.,  2  CaL  App.  165,  83  Pae. 
17S. 


DISTRICT  AMD  PROSEOUTINa 
ATTORNEYS. 

Ikeind*  pnbllo  pres*eators  tor  parttcniar  Ustrlets 
M  oonnUai  In  dvll  as  wsll  as  arinlnal  ocmij  ttwir 
•UglhllltT  tor  Um  oBcs,  sppointmant,  uaatUcatlDii, 
and  Mdbto  oI  M9c«:  and  lisbts.  povns,  dntlM,  laA 
UabllltlH  Hi  pnbUc  proMcators  snd  Uialr  assistants 


■  ■2. 

i  10.    PowoTB  and  Dutlos  In  OononL 
^a]  District    attorneys    generally    are    cau- 
tioned that  reversals  are  made  necessary  in 
too  many  cases  becaose  of  a  desire  on  their 
part  for  present  victory,  regardless  of  eon- 


,  to  avoid  all  possible  .      _  _      _.   _. 
duet  of  eases. — People  t.  Wright,  4  CaL  App. 
704,  89  Pae.  364. 

DIVOROE. 

tndnds  dlssolotlon  oT  the  nlaUgn  at  msnlafs, 
total  or  paitlsl,  bj  UflslatlTe  or  jadldtl  leUou,  sad 
Judicial  saparsttDO  of  hnsband  and  wlfa;  nstnis 
snd  loop*  ol  tlia  mnsdy  In  (sneial;  cioimda  of  ■«• 
tlons  tor  dlToros  or  separation  and  dsfsnsM  thsrato; 
jnilsdlotloa  to  irant  dlvorsss  or  sspsratlons  and 
pTDOMdloss  thnslor;  Ineldantal  raliof  u  to  slliaonr. 
dlipoilUon  of  proportr,  onstody  and  snpport  of 
oblldToit,  Me.;  Jadvnants  or  daorwi  sad  oporstloB 
and  afl«et  thareofj  raviav  of  piocoadliiss ;  ooiu  la 
sotlons  for  dlnrM  Or  sapantlan;  and  status,  rights, 
and  Uabllitlsi  of  di*oread  parsons. 

n.  GBOUNDS,  fg  7-15. 
m.  DEFENSES,  BS  16-25. 
rV.  JURISDICTION,  PEOOEEDINaS  AND 

BELIEF,  a  S8-82. 

C.  Pleading,  H  34-^3. 

T>.  Evidence,  H  44-55. 

F.  Judgment,  Ef  63-7S. 

O.  Appeal,  il  74-79. 
V.  ALIMONY.         ALLOWANCES         AND 

DISPOSITION  OP  PROPEETY,  S!  S3- 

144. 

B.  Temporary  Alimony,  {{  9S-98. 

C.  Allowance  for  Counsel  Fees  and  Ex- 

penses,  is  99-110. 
X>.  Permanent  Alimony,  S!   111-121^. 

E.  Disposition  of  Property,  H  122-132. 

F.  Enforcement    of    Order,    Judgment 

or  Decree,  }{  133-139. 
O.  Appeal,  a  140-144. 
TT.  CUSTODY  AND  8UPP0ET  OP  CHIL- 
DREN, 11  145-162. 
TIL  OPERATION   AND    EFFECT   OF    DI- 
TOBCB     AND      RIGHTS      OF     DI- 
70BCED  PERSONS,  1{  163-163. 

n.  oBouNDa 

S  11.    Oniol^. 

[«]  Under  section  94  of  the  Civil  Code,  da- 
fining  extreme  emelty,  it  is  not  neeesasry 
that  there  should  be  the  infiiction  of  bodily 
injury.  A  course  of  conduct  which  entails 
grievooB  mental  suffering  alone  is  snffieient, 
and  whether  in  any  ease  the  course  of  con- 
duct complained  of  constitutes  "grieToas 
mental  suffering"  is  a  question  of  fact,  to  be 
determined  from  the  facts  considered  in  con- 
nection with  the  character,  temperament,  and 
disposition  of  the  parties. — Avery  v.  Avery, 
148  Cal.  239,  82  Pao.  967. 

5  15,     DoMTtlon. 

[a]  To  constitute  desertion,  the  refusal  of 
matrimonial  intercourse  must  be  persistent 
as  well  as  unjustifiable.  The  nnexplained  re- 
fusal of  a  bride  to  have  marital  intereonrae 
with  her  husband  for  three  weeks  is  not  Bueh 
"persistent  refusal,"  as  a  matter  of  law,  aa 
to  constitute  desertion  or  to  justify  the  hna- 
baiid  in  lenving  her. — Hayoa  v,  Hayes,  144 
Cal.  625,  627,  78  Pae.  19. 
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HX,    SETEKSSfl. 
I  ITVt.     In  Ovnanl— IiKhet. 

[•]  Under  Mctiont  B2,  lOS  and  107  of 
Civil  Code,  a  wife  it  entitled  to  a  divoi 
on  keeonat  of  the  willfnl  neglect  of  ber 
biub&nd,  if  for  a  eontinuona  period  of  one 
jear  prior  to  her  appUestion  therefor  he 
neglected  to  provide  for  her  the  common  noe- 
eisaries  of  life,  hy  reason  of  hii  idloneEB  and 
dissipation,  and  during  that  period  she  did 
not  rapport  henelf  from  her  own  earningt. 
And  the  fact  that  for  eight  jeart  piiar  to 
meh  period  she  did  support  herself  from 
her  own  earnings  is  not  a  ground  for  deny- 
ing the  divorce.  Her  failure  during  such 
periods  to  institute  a  prior  action  for  divorce 
wonid  not  bar  her  right  thereto  nnder  sse- 
tions  124  and  125  of  the  Civil  Code,  nor  oper- 
ate to  estop  her  hj  laches. — Locke  t.  Iioek4| 
153  Cal.  S6,  94  Pae.  244. 

i  23.    OondonaUon— Acts    CmstitQtlng. 

[a]  If  the  plaintiff  deserted  bii  wife  orig- 
inally, the  offer  of  leconcilation  is  too  late 
if  made  after  the  statutory  period  for  a 
divorce  on.  that  ground  has  elapsed,  unless 
prior  to  the  offer  the  long  delay  of  the  wife 
to  seek  a  divoroe  establishes  the  presnmption 
of  her  acquiescence  with  intent  to  eontinne 
the  marriage  relation. — Kenniaton  t.  Een* 
nistoD,  6  Cal.  App.  657,  B2  Pae.  1037. 

IT.   juaisinoTioK,  pbooeedhtos  and 


C.    PLEADINa 

S  36.    Oomslalnt  ra  BUI — Gronndf  and  S*- 
menta  Thereof. 

ia]  In  an  action  for  a  divorce  on  the  gronnd 
adnlterj,  the  complaint  should  charge  the 
offense  with  ench  reasonable  certainty  as  to 
time,  place  and  person  tbat  the  defendant 
may  know  the  charge  that  he  is  called  upon 
to  meet.  If  the  name  of  the  person  with 
whom  the  adultery  iraa  eommitted  be  known, 
it  should  be  stated;  if  the  name  be  nnknown, 
that  fact  should  be  stated. — Wilkeison  v. 
Wilkersou,  8  Cal.  App.  204,  84  Pae.  784. 

Sb]  A  eomplaint  for  diToree  on  the  gronnd 
adnltery,  which  charges  the  defendant 
with  a  series  of  adulteries  with  the  same 
nnknown  person,  at  four  specified  cities,  dur- 
ing a  period  of  about  two  and  one-half 
mouths,  is  sufficiently  definite  to  enable  the 
defendant  to  -prepare  his  defense,  although 
neither  the  name  of  the  adulteress  nor  the 
particular  place,  house  or  locality  where  the 
adulteries  were  committed  are  alleged, — 
Wilkerson  ▼.  Wilkerson,  3  Cal.  App,  204,  84 
Pae.  784. 

[c]  A  eomplaint  charging  the  defendant 
with  extreme  cruelty  and  grievous  mental 
■nffering  for  five  years  before  suit,  la  exer- 
eiaing  and  maintaining  an  nnreaaonable  espi- 
onage over  plaintiff  and  his  affairs,  and  man- 
ifesting unreasonable,   improper   and   


chuges   of   infide^ty,   knowing    them 
false,  and  spying  ujion  him  In  an  offensi 
manner,  and  pryug  into  his  personal  aSsi 


as  a  physician,  and  seiitng  and  keeping  let- 
ters addressed  to  him  by  patients,  and  in 
instigating  her  son  in  law  to  make  a  violent 
personal  assault  upon  plaintiff,  snfflciently 
states  a  eaose  of  action  for  a  divorce  on  the 
ground  of  grievous  mental  suffering,  as 
against  a  general  demurrer. — Hubball  v.  Hub- 
bell,  7  CaT  App.  661,  S5  Pae.  664. 

[d]  The  eomplaint  need  not  state  the  date 
of  the  letters  from  patients  kept  by  the 
defendant,  nor  by  whom  they  were  written, 
nor  their  contents.— Hubbell  v.  Hubbell,  7 
Cal.  App.  661,  95  Pae.  664. 

D.    ETIDENCB. 

PREStTHPTIONS  AND  BDItDEN  OP  PROOF,  t  **. 
ADUISSIBILITT  —  CONFE88I0N8     OR     ADMIS- 
SIONS,  He. 

CHARACTER  OP  DEPENDANT,  t  4714. 

CHARACTER  OF  CO-RESPONDENT,  t  4T*. 

WEIGHT  AKD  8 UPFIOISNOY— CORROBORATION, 

i«e, 

——  SESIDENCE  OP  PLAINTIFF,  |  Gl. 

ADULTERT,  I  BB. 

DESERTION,  t  S4. 

S  44.    FrMmmptlons  and  Bniden  of  Proof. 

[a]  The  burden  is  on  the  husband  suing  for 
desertion,  based  on  refusal  of  matrimonial 
intercourae,  to  show  that  the  wife's  health 
and  physical  condition  did  not  make  such  re- 
fusal reasonably  necessary. — Hayes  t.  Hayes, 
144  Cal.  62S,  78  Pae.  19. 

§  46.    Admissibility— OonfesslonB  or  Admls- 
Blona. 
[a]  Confessions  of  defendant  are  admissible 
but  must  be  corroborated. — Hayes  v.  Haves, 
144  Cal.  623,  627,  78  Pac.  19. 

§  47yj.    Obaractar  of  Defendant. 

[a]  In  action  for  divorce  on  the  gronnd  of 
adultery  of  the  defendant,  the  character  of 
the  defendant  is  not  in  issue,  and  the  court 
properly  refused  to  admit  evidence  of  her 
good  character,  where  her  goad  character  as 
a  witness  had  not  been  impeached. — Van 
Horn  V.  Van  Horn,  6  CaL  App.  719,  81  Pac. 


§  47a.    Ohanctor  of  Co-respondent. 

Fa]  The  co-respondent  named  with  whom 
the  adultery  was  charged  is  not  a  patty  to 
the  action,  and  where  he  had  not  been  im- 
peached as  a  witness,  evidence  of  the  excel- 
lence of  his  character  was  properly  re.iected. 
Van  Horn  t.  Van  Horn,  5  Cal.  App.  719,  91 
Pac.  260. 

S  49.    Weight     and     Sufficiency — Oorrobor^ 
Hon. 

[a]  In  an  action  for  a  divorce  on  the  ground 
of  extreme  cruelty  consiatiog  of  Eucceasive 
acts  of  ill-treatment,  it  is  not  necessary,  in 
order  to  sustain  a  judgment  for  the  plaintift, 
that  there  shonld  be  duect  testimony  of  othrir 
witnesses  to  every  act  sworn  to  by  the 
plaintiff;  it  is  sufficient  eorroboratiou  if  a 
considerable  number  of  important  and  ma- 
terial facts  are  so  testified  to  by  other  wit- 
nesses, or  there  ia  other  evidence,  circum- 
stantial  or    direct,   which   strongly   tends   to 
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BtreBgthen  and  confirm  tli«  statementB  of  the 
plaintiff.  Tbe  main  puTpose  of  Bection  130  of 
tbe  Civil  Code  is  to  pisvent  collQaion;  and 
this  ia  BO,  although  tha  truth  of  tbe  state- 
mentB  of  tbe  plaintiff  and  his  witnCBsea  npon 
which  the  flndtngi  are  based  aie  ilesied  bj 
the  defendant.— AveiT  t.  Avery,  148  Cal.  239, 
82  Pae.  MT. 
[b^  A  divorce  cannot  be  granted  for  d»- 
■ertioD  where  the  plaintifTE  teatimony  to  a 
separation  of  the  parties  by  mutual  consent, 
and  to  an  offer  of  reconeiliation,  and  to  pro- 
vide a  home  for  defendant,  waa  wbolty  nn- 
corroborated. — Kenniaton  t.  EenniBton,  6 
CaL  App.  637,  92  Pae.  1037. 

S  SI.    Bealdeitce  of  Plaintiff. 

[a]  On  a  review  of  tbe  evidence,  held  that 
it  is  Bufficient  to  support  tbe  finding  that  the 
plaintiff  was  a  reeident  of  this  atate  for  more 
than  one  year  next  prior  to  tbe  commence- 
tnent  of  this  action. — Wilkeraon  v,  \Vilker- 
aou,  8  Cal.  App.  204,  81  Pae.  784. 

§  62.    AdnlteiT. 

[a]  In  an  action  by  B  wife  against  her  bna- 
baud  for  a  divorce  on  the  groand  of  hia  adul- 
tery, the  evidence  ia  held  aufScient,  when 
weighed  in  accordance  with  the  probabilities, 
to  warrant  the  trial  court  in  finding  the  fact 
of  adultery. — Davia  t.  Davia,  151  Cal.  648, 
91  Pae.  485. 

$  54.    DesertlOD. 

[a]  An  offer  of  a  home  and  the  refusal  of 
tbe  wife  to  accept  it  cannot  constitnte  deser- 
tion by  tbe  wife,  where  there  ie  no  evidence 
of  the  eharactei  of  the  home  to  which  be  in- 
vited her.  He  must  show  tbe  utmost  good 
faith,  and  that  he  has  chosen  a  reasonable 
place  or  mode  of  living,  before  be  can  insist 
that  Mb  wife  ia  in  default,  or  invoke  sue- 
cesafully  the  power  of  the  court.  This  ma- 
terial element  must  be  proved,  and  cannot 
rest  npon  presumption,  especially  in  view  of 
the  testimony  of  the  wife  as  to  the  reason 
why  she  bad  no  eonfidenee  in  the  plaintiff's 
offer. — Kenniston  r.  EenniBton,  6  Cal.  App. 
657,  92  Pae.  1037. 

P.    JUDGMENT. 
§  M.    EatiT. 

fal  After  an  interlocutory  decree  of  di- 
vorce upon  a  particular  ground,  which  set- 
tles property  rights,  haa  esiated  a  full  year, 
without  motion  for  a  new  trial  or  appeal, 
or  motion  to  vacate  the  same  in  proper  time, 
it  is  conclusive  of  all  matters  therein  ad- 
justed, and  neither  party  can  then  present 
new  issues  or  bring  in  new  witnesses,  aa  to 
any  cause  of  action  or  defenae  discovered 
since  the  entry  of  the  interlocutory  decree. 
but  tbe  flnal  decree  abould  be  entered  in 
accordance  with  tbe  interlocutory  decree. — 
Beed  T.  Beed,  B  Cal.  App.  T4g,  100  Pae.  897. 

[b]  The  code  proviaion,  in  relation  to  the 
final  decree,  that  it  may  provide  "such  other 
and  further  relief  as  may  be  neceaaary  to 
complete  the  dispoaitiou  of  the  action,"  ia 
to  be  construed  as  referring  to  such  matters 
as  the  care  and  custody  of  children  of  the 


marriage,  or  aneh  other  and  further  relief  as 
may  be  necessary  to  carry  into  effect  the 
property  dispositions  made  in  the  interlocu- 
tory decree.  That  provision  does  not  author- 
ise a  supplementaj  complaint  setting  up  a 
new  ground  of  divorce,  and  seeking  a  distinct 
disposition  of  property  rights,  growing  out 
of  discoveries  made  since  the  entry  of  the 
ioterclocutory  decree. — Beed  t.  Beed,  9  Cal 
App.  743,  100  Pae.  897. 

g  68.    Opening  and  Vacating. 

[a]  When  tha  interlocutory  decree  haa  be- 
come absolutely  final,  by  the  lapse  of  one 
J 'ear  without  objeetion  thereto,  the  conit  has 
ast  all  jurisdiction  to  modify  ur  vacate  the 
same,  so  far  as  it  constitutes  an  interlocutory 
judgment;  and  it  has  jurisdiction  only  to  en- 
ter a  final  decree  carrying  the  interlocutory 
judgment  into  final  effect.— Beed  t.  Beed, 
9  CaJ.  App.  748,  lOO  Pae.  897. 

0.     APPEAL. 
§  7S.    Effect  Of  AppeaL 

[a]  Where  a  judgment  of  this  eourt  affirm- 
ing a  decree  of  divorce  in  favor  of  plaintiff 
waa  reversed  by  the  United  States  eapreme 
eourt  on  the  ground  that  tliis  court  bad  failed 
to  give  due  faith  and  credit  to  a  decree  of 
maintenance  obtained  by  defendant  against 
plaintiff  in  another  state,  such  reversnl  doea 
not  immediately  reverse  the  judgment  of  the 
super ior  court,  but  upon  the  coming  down 
of  the  remittitur  the  appeal  Is  still  pend- 
ing in  this  court  for  such  further  disposition 
as  is  not  incouBistent  with  the  opinion  filed 
by  the  federal  supreme  court. — Harding  v. 
Harding,  148  CaL  3B7,  S3  Pae.  434. 

§  79.    Bevlaw. 

ia]  In  an  action  for  divorce  on  the  ground 
extreme  cruelty,  the  sustaining  of  en  ob- 
jection to  a  general  question  asked  of  a  wit- 
ness for  the  defendant,  if  be  knew  of  his 
own  knowledge  what  treatment  was  accorded 
the  defendant  by  the  plaintiff,  is  immaterial 
and  does  not  warrant  a  revereal  of  a  judg- 
ment for  the  plaintiff  if  the  defendant  did 
not  set  up  in  her  answer  any  eitieme  emelty 
on  the  part  of  the  plaintiff  towards  her,  or 
other  marital  misconduct,  which,  nnder  sec- 
tion 122  of  the  Civil  Code,  she  might  have 
done  by  way  of  recrimination,  and  to  defeat 
the  claim  of  plaintiff  for  a  divorce. — Avery 
V.  Avery,  148  Cal.  239,  82  Pae.  907. 

[b]  A  judgment  granting  a  divorce,  based 
on  findings  of  extreme  cruelty  and  desertion, 
will  not  be  reversed  for  the  insufficiency  of 
the  evidence  to  sustain  the  finding  as  to  de- 
sertion if  the  finding  as  to  extreme  cruelty  is 
sustained.- Avery  v.  Avery,  148  Cal.  239,  82 
Pae.  967. 

ic]  In  an  action  for  a  divorce  on  the  groand 
desertion,  in  whieh  tbe  eomplaint  was  anffl- 
cient,  due  service  was  had  on  the  defendant, 
his  default  was  dnl^  entered,  and  the  facts 
showing  the  desertion  were  established  by 
the  evidence  of  the  plaintiff  and  corroborated 
by  other  testimony,  it  ia  incnmbent  upon  the 
court  to  render  an  interlocutory  decree  tor  k 
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[dj  In  an  action  for  divorce,  the  rsfnial  ot 
the  court  to  permit  the  defeadiut  to  com- 
plete her  testimonj'  in  support  of  the  denials 
of  her  Bnswer,  or  to  introduce  anj  evidence 
opon  her  eroBE-complaiDt  for  divorce,  and  its 
award  of  a  summary  interlocutory  judgment 
for  plaintiff,  and  its  aummarj  denial  of  de- 
fendant's erosa-oomplaint,  and  finding  that  its 
allegations  wera  untrue,  after  its  refusal  to 
hear  the  same,  is  snch  irregularity  of  the  court 
preventing  the  defendant  from  baring  a  fair 
trial  aa  to  require  a  reversal  of  judgment  and 
of  its  order  denying  a  new  trial  to  the  defend- 
ant.— Anderson  t.  Andereon,  1  Cal.  App.  269, 
87  Pac.  558. 

{e]  A  divorce  granted  to  the  wife  for  the 
extreme  cruelty  of  the  husband  does  not,  hy 
virtue  of  that  fact  alone,  entitle  her  to  an 
award  of  more  than  one-half  of  the  eommn- 
nity  property.  The  court,  in  view  of  the  facts 
of  the  case  and  the  condition  of  the  parties, 
had  diseretiou  to  order  the  eommunitjr  prop- 
erty sold,  and  to  divide  the  proceeds  equally 
between  the  parties,  subject  to  review  upon 
appeal.  But  where  the  facte  of  the  case  and 
the  condition  of  the  parties  do  not  appear  in 
the  record  upon  appeal,  this  court  cannot  say 
that  the  division  was  unjust,  and  must  pre- 
sume that  the  trial  court,  upon  sufficient  facts 
before  it,  deemed  it  neeesaary,  in  making  a 
division  of  the  community  property,  to  order 
it  sold  and  the  proceeds  divided;  and  its  ac- 
Uon  will  not  be  disturbed  upon  appeal. — 
Nelson  v.  Nelson,  7  Cal.  App.  76,  93  Fac,  399, 


B,  TEMPOEAEY  AUMONT, 
S  S2>4-  Time  »f  OiantLng. 
[a]  Dnder  section  137  of  the  Civil  Code,  the 
trial  court  is  antboriMd,  at  any  time  during 
the  pendency  of  an  action  for  divorce,  to 
require  the  husband  to  pay  as  alimony  any 
money  necessary  to  enable  tbe  wife  to  sup- 
port herself  and  her  children,  or  to  prosecute 
or  defend  the  action,  and  it  is  within  its 
jurisdiction  to  make  such  order  after  a  de- 
murrer to  her  complaint  has  been  sustained, 
with  leave  to  amend,  and  before  an  amended 
complaint  has  been  filed.  Error  in  such  or- 
der can  only  bo  reviewed  on  appeal  and  can- 
not be  taken  advantage  of  by  the  husband 
in  proceedings  on  habeas  corpus  instituted 
by  nim  to  procure  his  discharge  from  an  im- 
priaonmeot  for  contempt  for  refusing  to  obey 
sneb  order. — Ex  parte  Jontsen,  151  Cal.  940, 
98  Pac  391. 


S  101.    Oondltton  of  Oaiue — After  Trial  and 


[a]  Id  an  action  of  divorce,  notwithstand- 
ing, when  a  nonsuit  was  granted,  an  oral  res- 
ervation was  made  of  the  right  of  plaintiff 
to  move  in  future  for  maintenance  and  coun- 
sel fees,  yet  where  the  judgment  for  nonsuit 


was  finally  entered  without  expressing  there- 
in sueh  reservation,  the  court  lost  jurisdiction 
subsequently  to  amend  the  same,  so  as  to 
express  such  reservation  therein  nunc  pro 
tunc— Mann  v.  Mann,  6  Cal,  App.  610,  92 
Fac.  740. 

S  loeyi.    Vacation  of  Order. 

ia]  Where  the  wife  obtained  an  allowance 
attorney's  fees  by  imposing  upon  tbe  court 
with  a  false  averment  that  she  had  no  income- 
.bearing  separate  property,  the  court,  upon 
proof  of  the  contrary  at  tbe  hearing,  had 
jurisdiction  within  six  months  to  vacate  the 
order  allowing  the  same. — Qlass  v.  Glass,  1 
CaL  App.  604,  8S  Fac  734. 

D.    PEEMAlfENT  ALIMONY. 

IN  OENERAL,  I  111. 
JDDOMBNT  OB  DECRES.  1 1I». 
MODIFICATION  OF  IDDQUENT.  |  ISO. 
VACATION  OB  SETTING  A3Ib£,  |  111. 

S  111.    In  Oeneral. 

J  a]  The  term  "permanent"  in  a  decree  for 
imony  is  not  the  equivalent  of  "perpetual," 
"unending^'  or  "lifelong"  or  "unchangeable"; 
and  in  using  the  term  "permanent  alimony" 
in  its  decree,  the  court  simply  designates  the 
character  of  the  alimony  finally  awarded, 
as  distingnisbed  from  "temporary"  alimony 
awarded  during  the  pendency  of  the  action, 
and  not  as  precluding  the  statutory  power 
of  the  court  to  modify  the  "permanent  ali- 
mony" decreed. — Sonle  t.  Soule,  4  Cal.  App, 
97,  87  Fac  2S4, 

S  US'    Judgment  or  Decree. 

[a]  A  judgment  for  alimony  included  in  a 
jud^ent  for  divorce  based  upon  a  complaint 
stating  a  cause  of  action  for  divorce  for 
extreme  emelty,  but  containing  no  averments 
concerning  property  or  the  husband's  ability 
to  pay  alimony,  and  containing  only  a  jprayer 
for  divorce  and  for  general  relief,  is  not 
void  upon  its  face  nor  subject  to  collateral 
attack.  The  defect  in  the  complaint  does  not 
go  to  the  jurisdiction  to  include  alimony  in 
the  judgment.— Cohen  v.  Cohen,  ISO  Cal.  99, 
88  Pac  267. 

[b]  A  judgment  for  alimony  is  not  a  negoti- 
able instrument;  and  where  it  wss  assigned 
long  after  the  wife's  remarriage,  and  no 
part  of  it  had  ever  been  ^ald  or  demanded 
from  tbe  husband,  it  is  eminently  a  ease  for 
the  application  of  the  maxim  caveat  emptor, 
and  the  assignee  purchasing  the  judgment 
cot  the  right  he  bought  and  no  more.  The 
judgment  is  subject  to  the  same  attack  in 
his  hands  as  it  would  have  been  bad  it  re- 
mained in  the  name  of  the  original  plaintiff; 
and  he  is  not  entitled  to  enforce  any  unpaid 
bI imony  accruing  after  the  plaintiff's  remar- 
riage.—Cohen  V.  Cohen,  150  Cal.  99,  88  Pac. 
287. 

[e]  The  recitals  of  the  judgments  for  ali- 
mony in  the  erroneous  final  judgment  for 
maintenance  adds  nothing  to  their  vitality 
or  force;  and  orders  embodied  in  that  judg- 
ment directing  payment  thereof  of  the  pro- 
ceeds  of  the  property  sold   to  enforce    the 
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maintenance,  tliongh  thvy  woald  be  tbUiI  If 
that  jDdgmeat  were  v»Iid  and  eoald  ba  en- 
foreed  by  sale,  yet  fall  with  it. — Kesiler  T. 
EeuleT,  2  Cal.  App.  GOQ,  S3  Pae.  257. 

[d]  Wliere  no  other  a^eement  except  u  to 
monthly  amount  of  "permanent  alimony"  waa 
brought  to  the  attention  of  the  court,  the 
decree  Is  to  be  eonetrued  aa  not  baaed  upon 
any  agreement,  but  upon  its  own  conaideTB- 
tion  of  the  relative  iituation  of  the  partiea, 
and  ita  effect  ia  to  be  determined  in  accord- 
ance with  the  legal  eigniflcation  of  ita  Ian-  . 
gaage.— Soule  t.  Soule,  4  Cal.  App.  B7,  87 
Pac.  205. 

§  120.    Modlflcatton  of  Jodgmont. 

[b]  The  power  to  modify  any  provision  for 
alimony  in  a  decree  for  divorce  In  favor  of 
the  wife  for  an  offanae  of  the  husband,  con- 
ferred upon  the  conrt  by  section  I3S  of  the 
Civil  Cade,  enters  into  every  decree  granting 
Bucb  alimony,  ae  fully  aa  if  incorporated  in 
Ita  terms,  and  does  not  depend  upon  any  rea- 
ervstioQ  of  such  power  in  the  decree.  The 
power  being  conferred  by  the  legialature,  the 
court  cannot  divest  itaeli  thereof;  and  it  baa 
juriediction  to  grant  an  application  of  tbs 
defendant  to  modify  the  decree,  notwithatand- 
ing  his  failure  to  appeal  therefrom. — Soule 
V.  Soule,  4  Cal.  App.  97,  87  Pac.  £05. 

[b]  The  court  had  do  power  to  annul  the 
(lecrea  allowing  alimony  ao  as  to  leave  the 
decree  ae  if  the  court  had  omitted  any  pro- 
viaion  for  the  support  of  the  wife.  The  only 
authority  of  the  court  is  to  modify  that  por- 
tion of  tha  decree  "from  time  to  time,''  as 
the  court  may  deem  just  in  view  of  any 
changed  circumatances  of  the  parties. — Soule 
T.  Soule,  1  Cal.  App.  97,  87  Pac.  205. 

[c]  In  determininf;  the  extent  of  the  itatu- 
tory  power  of  modification,  it  ie  to  be  borne 
in  mind  that  even  if  the  terms  of  the  decree 
had  provided  alimonf  for  life,  its  modidea- 
tioD  by  the  court  is  expressly  outhorized  by 
section  13S  of  the  Civil  Code.— Soule  v.  Soule, 
4  Cal.  App.  97,  87  Pae.  805. 

[d]  Under  the  power  of  the  court  to  modi^ 
its  decree  for  alimouy,  the  court  is  authorized 
to  grant  to  the  defendant,  when  justice  re- 
quires it,  a  temporary  exemption  or  release 
from  the  payment  of  any  alimony  antil  the 
further  order  of  the  court. — Soule  v.  Boole, 
4  Cal.  App.  S7,  87  Pae.  20S. 

§  121.    Vacation  or  BetUng  Aaldo. 

[a]  The  divorced  husband  may,  in  general, 
secure  an  order  vacating  the  decree  for  per- 
manent alimony  upon  remarriage  of  the  di- 
vorced wife,  exceptini;  where  it  appears  to 
have  been  awarded  in  lieu  of  the  wife's  rights 
of  property,  or  where  it  appears  that  the 
second  husband  ia  unable  to  support  her.  In 
the  absence  of  any  averments  of  the  com- 
plaint ae  to  the  hasband'a  property  and  of 
any  showing  to  the  contrary,  it  must  be 
presumed  that  the  alimony  allowance  had  no 
other  basis  than  her  husband's  general  obli- 
gations of  support  and  maintenance;  and  in 
the  absence  of  any  showing  that  the  second 
husband  is  unable  to  support  her,  his  ability 
to   do  so   must   be   presumed;   and   where   no 


rights  of  children  are  Involved,  all  alimony 
HcemiDg  after  the  remarriage  should  be  va- 
oated. — Cohen  v.  Cohen,  ISO  Cal.  99,  88  Pae. 
267. 

[b]  The  delay  of  the  defendant  in  proceed- 
ing for  a  vacation  of  the  decree  for  a  period 
lest  than  the  statute  of  limitationa  doee  not 
conatitute  laehes,  whore  it  appears  that  he 
had  no  actual  knowledge  of  the  allowance 
and  nothing  was  said  about  it  in  the  com- 
plaint, and  before  the  decree  the  wife  made 
a  conditional  agreement  in  writing  with  the 
husband  that  she  would  not  ask  alimony,  and 
not  long  after  the  decree  she  removed  from 
the  state  and  remarried  in  another  state  nine 
montha  after  the  divorce,  and  gave  him  no 
notice  that  she  had  obtained  such  allowance. 
The  wife  in  such  case  is  estopped  to  complain 
of  the  delay  of  the  husband;  and  he  was  not 
required  to  proceed  to  avoid  a  liability  of 
which  he  was  ignorant. — Cohen  v.  Cohen,  150 
Cat.  99,  S3  Pac  267. 

E.    DISPOSITION  OP  PBOPEBTT. 
§  ISS.    Jnrlsdlctlon. 

[a]  Although,  in  an  ordinary  action  for  di- 
vorce, the  court  has  no  jurisdiction  to  diapose 
of  the  separate  property  of  either  party,  yet, 
where  the  wife  instituted  a  dual  action  for 
divorce,  and  to  quiet  her  title  againet  the 
husband  to  one-half  of  property  conveyed  to 
her  by  the  huaband  aa  her  separate  estate, 
and  issues  were  joined  upon  the  complaint 
end  upon  the  cross- com  plaint  of  the  husband 
claiming  title  to  the  whole  property,  and 
the  case  waa  tried  upon  ita  merits  without 
objection  by  either  party,  the  court  had 
power  to  determine  the  iaauea  and  to  award 
the  whole  property  to  the  husband  as  rightful 
owner. — Glass  T.  Class,  4  CaL  App.  604,  88 
Pae.  734. 

S  127.    Asaignment  of  Homestead. 

[a]  Where  the  court  also  found  that  a 
homestead  had  been  declared  upon  the  aepa- 
rate  property  of  the  husband,  the  court  upon 
dieaofution  of  the  marriage  properly  awarded 
Buch  property  to  him  under  section  146  of 
the  Civil  Code,  as  well  as  upon  the  ground  of 
the  failure  of  consideration  of  his  conveyance 
of  half  thereof  to  the  wife.— Glass  v.  Glass, 
1  Cal.  App.  604,  8S  Pac.  734. 

[b]  Where  the  complaint  b^  the  husband 
(or  divorce  alleged  the  aelectioo  of  a  home- 
atead  on  the  separate  property  of  the  hus- 
band therein  described,  the  court  had  jnria- 
dietioD,  and  it  waa  its  duty,  under  section 
131  of  Civil  Code,  at  the  timo  of  the  hearing 
and  granting  of  the  interlocutory  judgment 
that  plaintiff  is  entitled  to  a  divorce,  to  bear 
and  determine  the  issue  tendered  aa  to  the 
title  to  the  homestead  property,  and  to  in- 
clude in  the  interlocutory  judgment  an  aa- 
aignment  of  the  homestead  to  the  husband,  aa 
its  former  owner,  in  pursuance  of  sections 
146  and  147  of  the  Civil  Code. — John  r. 
Superior  Court,  5  Cal,  App,  26S,  BO  Pac.  53. 

§  131.    Jndgnunt  or  D«cre« — Operation  nnd 
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■Iter  of  the  real  property  ftcquired  by  tia 
has  band,  but  the  pToperty  was  nndiaposBd 
of  by  the  decree,  the  divorced  parties  became 
tenants  in  eommon  cf  the  eommnnitj'  prop- 
wtyj  and  a  deed  from  the  divorced  wife  con- 
veyed ao  undivided  half  thereof.— T abler  v. 
PeTeriU,  i  Cal.  App.  671,  SS  Fae.  991. 

[b]  Wliere  a  divorce  was  granted  to  the 
hnsband  for  adultery  of  the  wife,  the  eoart 
had  power  to  set  aside  the  whole  property 
to  tbe  hasband,  both  separate  and  comTnnnity 
property,  including  the  homentead  thereon, 
in  general  terms,  without  specifically  describ- 
ing the  property.  A  decree  adjudging  that 
the  husband,  as  plaintiff,  is  "entitled  to  tbe 
beoeut  and  disposition  of  all  property  and 
money  now  belonging  to  him  or  in  bis  bands, 
and  the  defendant  has  no  right  thereto  or 
therein,  or  claim  in  or  upon  the  same,  or  any 
part  thereof,"  is  broad  enough  to  inclade  com- 
mnnity  property  and  a  homestead  selected 
therefrom  by  the  wife  as  well  as  the  separate 
property  of  the  husband. — Towne  v.  Towne, 
6  Cal.  App.  ft97,  BE  Pac.  1050. 

[e]  If  the  wife  felt  aggrieved  by  the  find- 
ing or  judgment,  she  should  have  attacked 
them  in  the  appropriate  manner;  and  not 
having  done  so,  the  eannot  be  beard  to  say 
that  she  has  any  interest  in  the  community 
property  diverted  from  her  by  the  decree  of 
divorce. — Towne  v,  Towne,  6  Cal.  App.  097, 
Its  Pae.  1050. 


§  133.    Contempt  Proceedings. 

[a]  Where  a  valid  order  has  been  made  di- 
recting a  husband  to  pay  a  monthly  sum  to 
his  wife  as  alimony  in  an  action  of  divorce, 
and  such  order  finds  that  he  has  the  ability 
to  make  tbe  payments,  it  is  anDeeessary,  in 
order  to  confer  jnrisdictioD  on  the  court  of  a 
subsequent  proceeding  to  punish  him  for  con- 
tempt for  failure  to  comply  with  the  order, 
that  the  affidavit  of  the  wife,  on  which  the 
proceeding  is  based,  should  state  that  he 
then  had  the  ability  to  make  the  payments. 
On  tbe  hearing  of  the  contempt  proceeding, 
the  wife  would  establish  a  prima  facie  case 
by  producing  the  original  order  for  alimony, 
and  proving  the  refusal  of  the  husband  to 
make  payment  according  to  Its  terms.  The 
hnsband  could  then  pnr^e  himself  of  contempt' 
by  presenting  any  legitimate  ezcase  he  might 
have,  including  the  fact  that  since  the  mak- 
ing of  tbe  original  order  he  has  become 
nnable  to  pay  the  alimony. — In  re  McCarty, 
154  Cal.  534,  B8  Pae.  540. 

[b]  Whore  an  original  order  has  been  made 
directing  a  husband  to  pay  a  monthly  sum 
to  his  wife  as  alimony  in  an  action  of  di- 
vorce, and  a  subsequent  order  is  made  re- 
quiring him  to  pay  her  a  portico  of  the 
amount  delinquent  thereon  by  a  specified 
future  date,  tbe  eonrt  then  finding  that  he 
had  the  ability  to  pay  auch  amount,  and 
directing  that  in  the  event  of  payment  not 
being  made  at  the  time  stated  he  should  be 
found  and  adjudged  guilty  of  contempt,  no 
Jnriadietion  is  acquired  to  punish  him  for  a 
violation  of  mieb  subsequent  order,  in  the 


absence  of  an  affidavit  showing  hU  faitars 

to  comply  with  its  terms,  and  an  opportun- 
ity, after  citation,  to  show  cause  why  he 
should  not  be  punished  for  disobeying  the 
order.— In  re  McCarty,  154  Cal.  534,  98  Pae. 
640. 

[c]  Under  section  121B  of  tbe  Code  of  Civil 
Procedure,  a  huSband  wbo  is  found  by  the 
eonrt  to  have  tbe  present  ability  to  comply 
with  an  order  directing  him  to  pay  alimony, 
may  be  ordered  to  be  imprisoned  until  he 
has  complied  with  it. — Ex  parte  Joutaen,  1S4 
Cal.  S40,  98  Pae.  391. 

§  137.    Bacelver. 

[a]  The  superior  eonrt  has  full  Jnrisdiction 
to  appoint  a  receiver  in  an  action  for  divorce, 
either  for  the  purpose  of  enforcing  payment 
of  alimony  and  expense  money  previously 
ordered  paid,  or  for  the  purpose  of  enforcing 
a  previous  order  requiring  tbe  husband  to 
furnish  security  for  such  payment,  or  for 
tbe  purpose  merely  of  providing  such  secur- 
ity, at  alt  times  during  tbe  pendency  of  the 
action,  prior  to  the  fllmg  of  an  undertaking 
to  stay  proceedings  upon  appeal  from  the 
order  to  pay  alimony  and  costs. — McAneny 
v.  Superior  Court,  150  Cal.  6,  87  Pac.  1020, 

O.     APPEAlu 
§  142.    Bonds  and  Stay. 

fa]  A  stay  of  proceedings  upon  appeal  from 
e  alimony  order  operates  as  a  supersedeas, 
and  deprives  the  superior  court  of  all  power 
to  enforce  the  order  appealed  from,  either 
by  execution  or  by  proceedings  for  contempt, 
or  through  the  appointment  of  a  receiver. — 
McAnenv  v.  Superior  Court,  150  Cal.  6,  87 
Pae.  1030. 

S  144.    Berlew. 

[a]  The  allowance  of  alimony  where  a  mar- 
riage is  not  shown  to  exist  is  an  abuse  of  dis- 
cretion and  the  order  will  be  reversed. — 
Eite  V.  Hite.  124  Cal.  339,  71  Am.  8t.  Bep. 
82^57  Pac.  227,  45  L.  E.  A.  793. 

[b]  Upon  an  appeal  from  an  order  of  the 
superior  court  modifying  the  judgment  as  to 
permanent  alimony  by  enforcing  it  for  ac- 
crued paymenta  and  vacating  it  from  a  fixed 
date,  under  a  motion  to  vacate  and  modify  it 
solely  on  the  ^ound  that  equity  and  justice 
required  that  it  should  be  vacated  because 
of  the  remarriage  of  the  plaintiff,  the  orig- 
inal jurisdiction  of  the  court  to  render  tbe 
judgment  for  alimony  is  not  reviewable. — 
Cohen  v.  Cohen,  150  Cal.  99,  SS  Pae.  267. 

[c]  Where  the  parties  agreed  vpon  a 
monthly  sum  to  be  Inserted  in  the  decree 
for  permanent  alimony,  the  burden  is  upon 
the  plaintiff  to  show  an  agreement  that  the 
provision  was  to  be  for  life,  and  that  auch 
agreement  was  made  known  to  tbe  court 
before  the  decree  was  siened.  The  decree  is 
the  act  of  the  court,  and  any  agreement  be- 
tween the  parties  that  was  not  known  to  tbe 
court  will  have  no  weight  in  construing  its 
intention. — Soule  v.  Soule.  4  Cal.  App.  87,  87 
Pac.  205. 
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that  certain  transfer!  of  pTopertr  b^  her 
were  in  eoneideration  of  an  agreement  on 
the  part  of  defendant  that  the  pajneut  hj 
him  to  her  of  t^S  per  month  aa  alimony' 
■honld  continue  far  all  time  during  her  lifs 
WM  in  legsi  effect  a  flnding  that  thej  ware 
not  made  upon  that  consideration,  and  its 
finding  that  a  part  of  the  consideration  w&a 
that  the  decree  for  permanent  alimooj  should 
contain  the  clause  of  t75  per  month  is  sup- 
ported b7  testimony  that  that  was  the  only 
agreement  between  the  parties. — Soole  t. 
Soule,  4  Cal.  App.  07,  87  Pae.  203. 

[e]  TTpon  appeal  from  the  order  Taealfng 
the  allowance,  all  pTesnmptions  are  tn  favor 
of  the  order,  and  it  irill  be  presumed  that  the 
allowance  was  ex  parte,  and  that  the  court 
coald  vacate  it  without  notice;  and  that  the 
conrt  made  the  vacating  order  in  the  manner 
and  under  eiicnmstances  justifving  it. — Qlass 

V.  Glase,  i  Cal.  App.  604,  SS  Psc.  734. 

VI.  CUSTODY  AND  StTPPOBI  OF  OHII.- 


nmisDicTioN  or  person  of  child,  g  147. 

AFTER  FINAL  DECRRE,  |  lt». 
DISCRETION  OF  COURT.  |  ISl, 
MODIFICATION    OF    DSCREE    AWARDINO    CITS- 

TODT,  I  ISE. 
GROUNDS  FOB  AWARD  OF  SUPPORT,  |  1ST. 
ORDER  FOE  SUPPORT,  |  ISB. 
UODIFIOATION,  t  ISfl. 

§  147.    Jmladlction  of  Vttaoa  of  dUId. 

[a]  Judgments  relating  to  the  custody  of 
children  have  no  extraterritorial  force,  and 
are  not  conclnaive  even  aa  evidence  in  an- 
other state.  The  courts  of  this  state,  as 
parens  patriae  to  the  minor  child,  may  award 
its  custody  to  the  mother,  or  other  suitable 
person,  notwithstanding  the  judgment  of  a 
sister  state  as  to  its  custody,  rendered  while 
It  was  lawfully  in  this  state.  The  writ  of 
habeas  eorpns  is  an  inadet^nate  and  inappro- 
priate remedy  for  the  consideration  and  nnal 
adjustment  of  the  eqoitable  nnd  interstate 
questions  involved.  (Per  McLaughlin,  J., 
concnrring.) — In  re  Cnlp,  2  Cal.  App.  70,  83 
Pae.  89, 

§  149.    AftCT  Final  DecTM. 


made  after  final  judgment  in  an  action  of 
divorce  requiring  the  husband  to  pay  to  the 
wife  at  stated  intervals  a  sum  of  money  for 
the  support,  education,  and  maintenance  of 
their  minor  children,  the  court  has  power,  at 
any  time  after  the  entry  of  the  onler,  to 
order  execution  to  issue  for  the  amount  un- 
paid. The  mere  fact  that  the  wife  has  al- 
lowed ten  years  to  elapse  without  making  any 
effort  to  compel  payment  doea  not  show  any 
abuse  of  discretion  by  the  court  in  ordering 
execution  to  issue. — Harlan  v.  Harlan,  154 
Cal.  341,  98  Pac  3S. 

[b]  When  the  superior  court  has  made  a 
decree  of  divorce  which  has,  by  lapse  of 
time,  become  final,  and  has  not,  in  the  decree 
itself,  reserved  jurisdiction  to  make  a  supple- 
mental decree.  Its  only  power  to  make  further 
orders  affecting  the  property  rights  of  the 


firties  Is  that  declared  In  seefloDS  138  and 
39  of  the  Civil  Code.— Harlan  v.  Harlan,  154 
Cal.  341,  9S  Pae.  32. 

[e]  Section  138  of  the  Civil  Code,  as  it 
stood  in  ISSl,  authorized  action  by  the  court 
before  or  after  judgment,  and  where  sn  order 
is  made  after  judgment,  the  right  to  make  it 
exists  whether  or  not  the  subject  of  the  addi- 
tional order  was  touched  upon  in  the  decree. 
Section  138  does  not  assume  to  deal  with 
allowances  for  the  support  of  the  wife,  and 
such  allowance  cannot  be  made  by  order 
subsequent  to  the  decree  of  divorce  where 
the   decree  itself   contains  no  provision   re- 

Srding  the  wife's  support. — Harlan  v,  Har- 
1,  154  Cal.  341,  98  Pac.  SS. 
[d]  Where  the  divorce  is  granted  for  an 
offense  of  the  husband,  and  the  decree  re- 
quires him  to  provide  for  the  maintenance  of 
the  children  or  the  support  of  the  wife,  the 
court  may  at  anv  time,  under  section  139  of 
the  Civil  Code,  modify  the  order  malting  pro- 
vision for  such  mHJntenanee  or  support.  Tb» 
section  does  not,  however,  anthonie  the  mak- 
ing of  any  order  after  final  judgment  where 
the  decree  itself  contains  nothing  on  the 
subject  of  maintenance  of  children  or  sup- 
port of  wife.— Harlan  v.  Harlan,  154  Cal.  341, 
98  Pac.  32. 

§  161.    Discretion  of  Oooit 

[a]  Where  the  only  minor  was  a  hoy  fifteen 
years  of  age,  and  the  defendant  was  ad- 
judged guilty  of  adultery,  the  court  had  dis- 
cretion to  award  the  custody  of  the  bov  to 
hia  father.  Such  custody  is  always  a  matter 
within  the  discretion  of  the  trial  court;  the 
contention  that  the  excluded  evidence  of  good 
character  should  have  been  received  on  that 
question  has  but  little  merit. — Van  Horn  v. 
Van  Horn,  5  Cal.  App.  719,  91  Pae.  260. 

§  166.    Uodlllcatlon  of  Docree  Awarding  Cna- 
tody. 

Sl]  The  superior  eonrt  of  the  county  in 
ich  the  original  decree  of  divorce  was  ren- 
dered does  not  lose  jurisdiction  to  so  modify 
its  decree  by  the  fact  that  in  the  mean  time 
the  children  had  been  removed  by  their 
father  to  another  county,  and  that  at  the 
time  of  the  modification  an  application  for 
letters  of  guardianship  of  their  persons  was 
pending  in  the  latter  county  for  the  sole 
purpose  of  sheltering  and  harboring  the 
children  until  some  permanent  arrangement 
could  be  effected  for  their  care  and  custody. 
Evans  v.  Evans,  154  Cal.  644,  98  Pac.  1044. 

[b]  The  power  of  the  court  to  modify  a 
decree  of  divorce,  in  so  far  as  it  awarda  the 
custody  of  a  chUd,  conferred  upon  it  by 
section  138  of  the  Code  of  Civil  Procedure, 
is  not  affected  or  abridged  by  the  fact  that 
the  original  decree  was  made  in  accordance 
with  a  stipulation  of  the  parties;  and  its 
sound  discretion  in  modifying  it  after  a  hear- 
ing apon  evidence,  having  in  view  the  wel- 
fare of  the  child  as  the  controlling  factor, 
will  not  be  disturbed  upon  appeal  where  no 
clear  abuse  of  discretion  appears. — Black  v. 
Black,  149  Cal.  224,  86  Pae.  505. 

[c]  Where  by  a  decree  of  divorce  the  cus- 
tody of  the  minor  children  was  given  to  tho 


DqitizedbyGoOt^le 


DIVOBCB,  VI,  TU,  II 157-165— DOMICILE,  1 1. 


defpndmiit  liiiibftnd,  "nibject  to  ths  farther 
order  of  the  coort,"  mod  he  waa  "required  to 
msintain  and  edneata  th«m,"  the  court  reo- 
dering  the  decree  hu  the  power  snbiequentl^ 
to  award  the  eiutodr  of  the  children  to  their 
mother,  and  to  order  the  hntbaod  to  pay  a 
monthly  allowance  for  their  maintenance.— 
Evans  t.  Evana,  151  Csl.  614,  08  Fae.  lOM. 

i  167.    Oronmds  for  Award  of  Snppoft. 

^a]  Section  136  of  the  Civil  Coda  is  do- 
stgned  for  the  protection  of  the  children  and 
sboald  be  liberally  eonatraed. — Harlan  t. 
Harlan,  151  Cal.  341,  SS  Fae.  3S. 

[b]  While  a  wife  may  abandon  or  forfeit 
Iier  own  claims  to  be  inpported  by  or  from 
the  estate  of  her  divOTced  husband,  she  ean- 
Bot  forfeit  or  abandon  the  rights  of  her  chil- 
dren to  inch  support. — Evans  t.  Evans,  154 
Cal.  S41,  98  Pac.  1044. 

S  16B.    OrdCT  for  Support. 

[a]  The  power  to  give  directions  for  tbe 
"enetody,  care  and  edoeation"  of  the  children 
of  the  marriage  vested  in  the  court  by  sec- 
tion 138,  involves  the  right,  not  merely  to 
declare  who  shall  have  the  custody,  and  what 
■hall  be  the  nature  of  the  eaie  and  education 
of  the  children,  bat  aUo,  by  necessary  im- 
plication, to  require  the  payment  by  one  of 
the  parties,  of  such  sums  as  may  be  necea- 
aary  in  properly  carrying  out  the  objects  con- 
templated by  the  statute. — Harlan  v.  Harlan, 
154  Cal.  341,  98  Fae.  32. 


awarding  to  her  the  custody  of  the  minor 
children,  but  making  no  provision  for  their 
support  by  the  husband,  it  retained  power, 
under  section  138  of  the  Civil  Code  as  it  then 
read,  after  the  time  for  appeal  from  the 
decree  had  passed,  to  make  an  order  requir- 
ing the  divorced  husband  to  pay  for  the 
future  "aupport,  education  and  m^nteuance" 
of  said  children. — Harlan  v.  Harlan,  154  Cal. 
341,  B8  Pac.  32. 

[e]  Tbe  power  conferred  on  tbe  court  by 
section  138  of  the  Civil  Code  to  give  direc- 
tions, after  final  judgment,  for  the  "custody, 
care  and  education"  of  the  children,  author- 
izes the  court  to  make  an  order  requiring 
paymenta  to  be  made  for  their  future  "aup- 
port, edaeation  and  maintenance,"  and  an 
order  couched  in  such  terma  is  valid  and 
within  tbe  jurisdiction  of  the  court.  It  is 
not  necessary  that  such  order  should  give 
separate  apeciflc  directions  regarding  the 
manner  of  auch  custody,  care,  or  edncation. 
Harlan  v.  Harlan,  154  Cal.  341,  9S  Fae.  32. 

[d]  When  it  appeared  at  the  hearing  that 
tbe  minora  were  in  plaintiff's  cuatody,  at* 
tending  the  public  schools,  and  there  waa  no 
showing  that  the  plaintiff,  to  whom  (30,000 
worth  of  property  had  been  awarded  by  tbe 
decree,  did  not  have  ample  meana  to  provide 
for  their  support  and  future  education,  an 
order  directing  further  monthly  paymenta  by 
defendant  to  plaintiff  therefor,  without  any 
provision  as  to  their  education,  and  leaving 
the  whole  matter  discretionary  with  her,  was 
improvident,  and  showed  an  abuse  of  dis- 
cretion, under  tbe  circumstances  of  the  case. 


S  ICg.    HodUlMtlMt 

[a]  Where  a  decree  of  divorce  granted  to 
the  wife  one-half  of  the  community  prop- 
erty, and  the  cuatody  of  the  minor  children, 
tbe  omiasion  to  provide  therein  for  payment 
by  the  husband  for  their  care  and  education 
had  the  legal  effect  of  an  adjudicatiou  be- 
tween them  that  be  should  not  be  required 
to  make  any  further  payment  therefor  to  the 
plaintiff;  and  the  court  had  no  jurisdiction 
to  modify  the  decree  under  section  13S  of 
the  Civil  Code,  so  as  to  compel  tbe  divorced 
husband  to  pay  to  tbe  divorced  wife  a  farther 
monthly  sum  for  their  care  and  education. — 
Categaris  t.  Calegaris,  4  Cal.  App.  264,  87  Pac. 
56L 

[b]  If  the  conditioni  of  the  parties  had 
changed  materially  after  the  decree,  or  if 
the  means  allowed  to  plaintiff  had  been  ex- 
hausted, or  if  the  circumstances  bad  been 
such  aa  to  call  for  aid  from  defendant  to 
assist  in  the  education  of  the  minors,  the 
question  would  have  been  different. — Cale- 
garis  V.  Calegaris,  4  CaL  App.  £64,  87  Pac 
66L 

TIL  OFESATIOH  AlID  EFFECT  OF  DI- 
TOBCE  AXD  BIOHTB  OF  DIVOBOES 
FESSONa 

§  105.    Foreign  DlTorces. 

[a]  Where  the  judgment  of  divorce  becamf 
flnal,  and  the  wife,  after  removal  to  this 
state  with  the  child,  never  submitted  volun- 
tarily to  the  jurisdiction  of  the  Kansas  court, 
and  the  proceedings  to  modify  the  judgment 
were  instituted  after  her  removal,  there  was 
no  extraterritorial  authority  in  the  Kansas 
court  to  servs  notice  upon  her  to  appear  or 
to  require  persons  not  within  its  territory 
to  appear  before  it. — In  to  Colp,  2  CaL  App. 
70,  83  Pae.  89. 

[b]  Where  the  law  of  tbe  sister  state  re- 
quired notice  to  be  given  of  the  modification 
of  a  decree  of  divorce  awarding  the  custody 
of  the  child,  and  under  the  law  of  both 
states,  as  well  as  tbe  decisions  of  tbe  federal 
courts,  a  judgment  rendered  in  one  state  may 
be  assailed  in  another  for  want  of  jurisdic- 
tion, such  modification  may  be  assailed  in 
this  state  on  that  ground. — In  re  Cnlp,  2  CoL 
App.  70,  S3  Pao.  89. 

DOMICILE. 


§  1.    Bealdence  Defined. 

[a]  The  distinction  between  an  inhabitant 
and  a  resident  is  that  tbe  place  one  in- 
habits ia  his  dwelling-place  for  tbe  time  be- 
ing, while  the  place  where  one  resides  is  bia 
establiahed  abode  for  a  considerable  time.— 
Ouardianship  of  Tread  well,  8  Cof.  Pro.  Dec 
309. 

[b]  "Inhabit ant"  and  "resident"  are  synony- 
mous terms  in  law,  and  can.  strictlv  sneak- 
ing,  be   applied   only   to   persons    domiciled 
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ID  ■  piftce  with  tbe  intent  there  to  remain. — 
QnardianBhip  of  Deuen,  2  Cof,  Pro.  Deo, 
463. 


[a]  DomieiU  ia  the  place  whence  a  peraon 
goes  for  labor  or  other  tetnporar]'  purpose 
and  whither  he  retnrni  in  season  of  repose. 
It  is  the  place  where  a  paiton  haa  his  home, 
or  his  principal  home,  or  where  he  has  his 
family  residence  and  peTionsl  place  o(  busi- 
dcbb;  that  residence  from  which  there  is  no 
present  inteetion  to  remove  or  to  which  there 
is  a  general  intention  to  return, — Estate  of 
Sweet,  i  Cof.  Pro.  Dec.  160. 


5  10.    Evldenc*  and  Setermlaatlon— Welglit 
and  SnAcleticy  of  Evidence. 

[a]  Neither  the  fact  that  the  defendant 
voted  and  was  registered  as  a  voter  in  the 
other  county  claimed  by  him  as  a  residence 
is  coDclusive  upon  the  question  of  his  domi' 
cile.— Quinn  v.  NevUls,  7  Cal.  App.  231,  B3 
Pae.  105S. 

[b]  The  statement  by  a  testator  In  his  will 
that  he  is  a  resident  of  a  certain  place  may, 
under  some  circumstances,  be  conclusive  on 
that  question. — Estate  of  De  Noon,  8  Cof. 
Pro.  Dec.  3Sa. 

[c]  The  acts  and  conduct  of  a  person  are 
more  conclusive  in  determining  his  domlcUe 
than  are  bis  declarations. — Estate  of  Sweet, 
2  Cof.  Pro.  Dee.  460. 

DRAINS. 

IncllAs  chuiDals  and  athn  works  conMnieted  br 
poblla  anthorlty  lot  drslnaft  of  awamp  at  low-Und* ; 
nator*  and  seop*  ot  power  to  utablUb  and  ouin- 
taln  neb  woiki;  cclutlttitloDal  sad  sutntorr  pio- 
vliloas  T«UtUi(  tlMiMo;  ciMtton  at  drslnais  dls- 
trlsti,  and  appolatmeat,  rlchti,  pawwi.  dntlai,  and 
UsUUtlas  at  dnln««a  houda.  oaeaii,  etc.;  and  con- 
stnictlon  and  maltitanance  ol  (neli  wotks,  and  tazea 
and  laeal  aisassaunta  tkarcfor. 


§  36'/].    Bight    Of    Land    Owner    to    Fenc* 
DialiL 

[a]  An  artificial  ditch,  emptying  into  an 
estuary  of  the  ocean,  the  right  to  construct 
and  maintain  which  was  granted  by  the  own- 
ers of  the  preserve  to  the  county  solely  for 
the  purposes  of  drainage,  is  not  a  navigable 
stream  over  which  the  public  have  the  right 
to  travel  in  order  to  reach  navigable  waters 
entirety  surrounded  by  the'lands  of  the  pre- 
aerve.  Neither  the  eoanty  nor  the  public 
have  tbo  right  to  destroy  fences  erected  by 
tbff-  owner  of  the  land  across  such  ditch  or 
idong  the  right  of  way  thereof  which  do  not 
interfere  with  the  drainage  capacity  of  the 
ditch.— Bolsa  Land  Co.  ▼.  Burdick,  151  CaL 
2S4. 

EASEMENTS. 


prepilatoTS  of  real  viepntf  li 
dapandeut  of  ownanUp  of  tha 
by  raMTvaUon.  (rant,  aqrau 
scrtpUen,  and  naa,  tranater, 
tbataot;  tl(hu,  powers,  and 


I   ol   pilTlIagas    of 

•nds  of  Mhais.  fn- 

soU;  oiaatlon  tbereof 


UabUttlaa  «t  propiiatws 


and  aatTlant  aatstas;  and  ranwdlei  r*- 
latlai  tbarato. 

L  CREATION,    E2ISTENCB    AND    TEB- 
MINATION,  !S   1-3L 
n.  EXTENT   OP    EIGHT,   "DSE   AND   OB- 
STEUCTION,  ii  82-43. 


SATDRX  AND  ELEMENTS  OF  BiaHTS.  |  I. 
DOMISANT  AHD  8BRVIENT  TENEMENTS,  |  3W. 
EAaEMBNTS  APPDRTBSANT  OE  IS  GROSS,  I  ». 
CREATION  AND  EZIBTENOB  IN  QENERAL,  |  S. 
CREATION  BY  PRESCRIPTION,  1  S. 
.  PIPE-LINK,  i  11. 

BIOHT  OF  WAT,  1  IS. 

CREATION  BT  DEED,  QRANT  OB  RESBBVATION. 
IIS. 

OBSATION  BT  lUPLIOATIOM— WATS  OF  NEC- 
ESSITY, I  IS. 

BIGHTS  AS  AOAIHST  PUROHASBRS  07  SEH- 
VIENT  TENEMENT,  I  17. 

3BVBRAKCB  AHD  TBANBFEB  OF  BIOHT,  |  IS. 

DURATION.  I  IB. 

EXTINOmSHUENT— BT  N0NU3EB  OB  ABaM- 
DONUENT,  121. 

BT  ESTOPPEL.  |  33. 

AOTIONS  TO  ESTABLISH— PLEADING,  i  za. 

EVIDENCE— ADMISSIBIXiITT,    I  SB. 

• ■  WEIGHT  AMD  SDFFICIENOT,  |  Sa 

TBIAL,  I  SI. 

S  1,    Nature  and  Element!  of  Klgtts. 

[a]  The  eaaement  created  by  deceased  he- 
came  appartecant  to  the  property  owned  by 
plaintiff,  and  follows  the  estate  granted  to 
him.— Davidson  v.  EUii,  9  CaL  App.  145,  9S 
Pae.  254. 

S  SVi.    Dominant  and  Servient  Tanmuenta. 

[a]  As  to  the  easement  for  the  right  of 
way,  the  land  on  which  the  pumping-plant 
was  ^tuated  was  the  dominant  tenement,  and 
the  land  across  which  the  pipe-line  was  con- 
structed was  the  servient  tenement. — Bnbio 
Canyon  etc.  Aasn,  v.  Everett,  1S4  Cal.  29, 
96  Pae.  811. 

S  3.    Eawmanti  Appnrtanant  or  In  Oron. 

[a]  The  private  easements  appurtenant  to 
the  lot  are:  First,  the  right  of  ingress  and 
egress  to  and  from  the  lot  over  and  by  means 
of  thb  street;  second,  the  right  to  receive 
light  from  the  space  occupied  by  the  street, 
and  to  the  circulation  of  air  therefrom;  and, 
third,  the  right  to  have  the  street  vpace 
kept  opcD  so  that  signs  or  goods  displayed 
in  and  upon  the  lot  may  be  seen  by  the 
passeraby,  In  order  that  they  may  bo  at- 
tracted as  enstomers. — Williams  v.  Los  An- 
geles By.  Co.,  150  Cal.  692,  89  Pae.  330. 

[b]  A  right  of  way  which  is  appurtenant 
to  land  paEsea  with  the  transfer  of  tbu  land. 
Corea  v.  Hignera,  153  Cal.  451,  95  Pao.  882, 
17  L.  E.  A.,  N.  S.,  1018. 

ic]  Where  an  owner  of  land,  in  pursuance 
an  oral  agreement  therefor,  authorizes  an- 
other person  to  erect  a  water  pumping-plant 
on  a  particular  part  of  his  land,  and  from 
thence  to  eonstmct  a  pipe-liaii  across  other 
portions  of  his  land  to  eoavey  the  water,  and 
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and  mibsequentljr  and  in  further  pursuance 
thereof  the  onner  granta  to  inch  person  tbe 
land  on  which  the  pum ping-plant  is  situ- 
ated, together  with  the  "appurtenances  there- 
onto  belonging  or  in  aaj  wise  appeTtaioing," 
Bueh  eonvejance,  aa  between  the  grantor  and 
the  grantee,  carries  with  it  the  right  of  wa^ 
to  maintain  t'he  pipe-line  over  the  other  landi 
of  the  grantor.  Such  result  would  follow, 
even  if  the  deed  had  not  expressly  purported 
to  eoavej  the  "appurtenances"  with  the  land. 
Bubio  Canyon  etc.  Aaso.  ▼.  Everett,  1S4  Cai. 
29,  96  Pac  81L 

[d]  Whether  an  easement  in  a  given  case 
is  appurtenant  or  in  gross  is  determined 
mainly  by  the  nature  of  the  right  and  the 
intention  of  the  partiea  creating  it,  but  the 
courts  favor  the  construct  ion  of  grants  of 
these  rights  as  appartenant  rather  than  in 
gross,  and  if  the  right  in  question  is  in  its 
Data  re  an  appropriate  and  useful  adjunct 
of  the  land  conveyed,  having  in  view  the 
intention  of  the  grantee  as  to  its  use,  and 
tbvre  being  nothing  to  show  that  the  parties 
intended  it  to  be  a  mere  personal  right,  it 
would  be  held  to  be  an  easement  appurtenant 
to  the  land,  and  not  en  easement  in  gross. — 
Jones  V.  Deardorft,  4  Cat  App.  18,  87  Pac. 
213. 

§  S.  OrMitlon  an<  Existence  In  OeneraL 
[a]  Where  the  evidence  shows  an  attempt) 
tiy  parol  agreement  to  sell  the  right  of  way, 
and  not  merely  an  agreement  to  sell  in  future, 
and  the  subseqaent  conduct  of  the  parties 
shows  that  they  considered  the  transaction  a 
sale,  it  does  not  afTeet  the  eaae  that  the  price) 
was  not  paid,  or  that  appellant's  predecessor 
became  insolvent  and  was  not  able  to  pay  its 
debts  in  full.— Alper  t.  Tormey,  7  Cal.  App. 
8,  93  Pac.  402. 

§  S.    Orratlon  by  Freacrlptlon. 

[a]  Where  it  appears  without  question  that) 
the  use  of  the  easement  in  controversy  waa 
open,  notorioas,  peaceable  and  eontiDUOus 
for  the  statutory  period,  and  with  the  knowl- 
edge and  acquiescence  of  the  defendants,  buf 
appellant  claims  that  the  Dse  was  permissive 
and  not  adverse,  and  was  a  license  exercised 
in  Bobordination  to  appellant'!  ownership, 
the  question  of  the  support  of  a  finding  In 
favor  of  a  title  by  prescription  in  the  re- 
spondents is  one  of  fact,  not  depending  upon 
the  burden  of  proof,  and  the  only  question  is 
whether  there  is  any  evl deuce  to  support  th» 
findings. — Alper  v,  Tormey,  7  Cal.  App.  8, 
93  Pac.  402. 

[b]  A  deed  which  in  fact  conveyed  no  titl» 
from  one  supposed  to  be  the  owner  of  th9 
easement,  the  title  being  in  a  tmstee,  is  sutfi- 
dent  to  constitute  color  of  title,  and  when 
the  defendants  had  notice  of  the  claim  of 
rigbt  by  tbe  plaintiff  under  such  color  of 
tifle,  the  plaintiff's  occupancy  was  under  a 
claim  of  right,  and  must  be  deemed  adverse. 
Knight  V.  Cohen,  7  Cal.  App.  43,  93  Pac.  396. 

[e]  The  claim  of  right,  which  is  essential  to 
eoustitute  ao  adverse  user  of  an  easement 
■wy  be  made  bj  acta  alone,  aa  effectively  aa 


by  tbe  nse  of  words,  either  oral  er  written; 
and  possession  and  user  as  persons  are  accus- 
tomed to  hold  and  use  such  property,  without 
reco^ition  of  title  in  another,  or  disavowal 
of  title  in  himself,  will,  if  unexplained,  raiio 
a  presumption  of  title  in  tbe  occupant,  and 
In  the  absence  of  evidence  in  rebuttal  will 
establish  the  fact  of  a  claim  of  title. — Knight 
V.  Cohen,  7  Cal.  App.  43,  B3  Pac.  3B8. 

[d]  The  color  of  title  merely  served  to  es- 
tablish the  claim  of  right,  and  could  not 
serve  to  fix  the  extent  of  the  easement  for 
the  pipe-line,  which  must  be  fixed  by  the 
extent  of  the  actual  adverse  occupation  and 
use  of  the  water  flowing  therein,  under  a 
claim  of  right  for  five  years. — Knight  v. 
Cohen,  7  Cal.  App.  43,  93  Pac.  396. 

§  11.    np«-ll]U. 

[a]  Held,  that,  aa  matter  of  law,  tbe  agreed 
statement  of  facta  aiiowa  that  tbe  plaintiflf 
became  tbe  owner  of  the  easement  for  the 
pipe-line  by  adverse  user,  under  a  claim 
of  right  for  the  period  of  five  years. — Knight 
v.  Cohen,  7  CaL  App.  48,  9:<  Pac.  396. 

§  12.    Bight  Of  VTKr. 

[a]  A   legal  grant   of  an   easement   will   be 

presumed  on  proof  of  the  use  and  enjoyment 
thereof  for  the  period  of  five  years.  Where 
there  was  a  parol  sale  of  a  right  of  way  for 
a  spur  track  to  respondent's  predecessor,  the 
grantee  thereof  held  adversely  to  tbe  grantor, 
and  the  presumption  of  a  legal  grant  is 
eqaivalent  to  a  presumption  that  the  use  was 
adverse  under  a  claim  of  a  right.  This  pre- 
sumption is  sufficient  evidence  to  support  tbe 
finding  of  title  by  iireaeription  in  tbe  re- 
spdndent.— Alper  v.  Tormey,  7  Cal.  App.  8,  93 
Pac.  402. 

[b]  Where  the  conduct  of  the  appellant  ia 
consistent  only  with  an  understanding  that 
the  right  of  way  for  a  spur  track  was  an 
easement  owned  by  respondent's  predecessor 
as  appurtenant  to  a  mannfaeturing  plant,  and 
that  appellant  so  recognized  it,  sucn  condaet 


the  court  was  authorized  to  find  that  the  use 
was  adverse  under  a  claim  of  right,  as 
against  the  mere  testimony  of  appellant  that 
it  was  permisaive. — Alper  v.  Tormey,  7  Cal. 
App.  8,  93  Pac.  403. 

tc]  A  parol  gift  or  grant  of  the  right  of 
way  for  an  easement  followed  by  possession, 
use  and  enjoyment  of  it  with  the  knowledge 
of  the  grantor  or  donor  for  over  five  years, 
invests  tbe  grantee  or  donee  with  an  abso- 
lute title  to  the  right  of  way  or  easement. — 
Alper  V.  Tormey,  7  CaL  App.  8,  93  Pac.  402. 

§  IS.  Oteation  by  Deed,  Grant  or  Beaerv»- 
tioiL 
[a]  The  present  reservatian  of  accees  to  a 
Stairway  to  the  second  story  of  a  two-story 
building  erected  on  the  land  granted,  for  the 
benefit  of  a  aeeond  story  to  be  erected  in 
future  OD  tbe  adjoining  one-story  building 
of  tbe  grantor,  makes  it  no  leas  an  appur- 
tenance, becanee  not  actually  used  as  such 
at  tbe  time  of  tbe  conveyance. — Gardner  t. 
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[b]  As  eaKment  reaerred  in  a  deed  U 
never  preanmed  to  be  attached  to  the  person 
of  the  gisDtor,  when  it  can  be  fairly  con- 
atnied  to  be  appar tenant  to  some  other  es- 
tate. The  reseriratioD  ia  to  be  interpreted  in 
favor  of  the  grantee,  and  the  eaaement  ia  to 
be  deemed  appurtenant,  when  the  servitade 
is  assignable  b^  ita  terma,  and  tends  to  in- 
ereaae  the  value  of  the  estate  to  wbieb  it 
ia  attached. — Gardner  v.  Ban  Oabriel  Valley 
Baok,  7  Cal.  App.  loe,  S3  Pae.  BOO. 

8  19.    Oreatioti    br    Impllc&tloit— Wktb     of 
Necessltr. 

[a]  A  right  of  wa7  of  necessitj  does  not 
exist  except  in  cases  of  strict  neeesait;.- 
That  a  waj  over  the  grantee's  land  ia  too 
■teep,  or  too  narrow,  or  that  other  and  like 
difficulties  exist,  doea  not  alter  the  ease,  and 
it  is  oulf  when  there  is  no  way  through  his 
own  land  that  a  grantee  can  claim  a  right 
over  that  of  his  grantor.  It  mnst  also  appear 
that  tbe  grantee  has  no  other  way. — Corea  v. 
Higuera,  153  Cal.  451,  95  Pac  862,  17  L.  S. 
A.,  N.  S.,  1018. 

[b]  A  way  of  neee8sit}r  over  the  lands  of 
a  grantor  arises  from  necessity  alone  and 
continues  only  while  the  necessity  exists. 
After  the  grantor  has  dedicated  over  hla 
lands  a  road  for  the  oee  of  tbe  grantee,  the 
tatter's  right  to  a  way  of  necessity  ceases, 
notwithstanding  the  road  so  established  ia 
lese  convenient  than  the  way  previoualy  need. 
Casain  t.  Cole,  1S3  Cal.  677,  96  Pac.  277. 

%  17.  Bights  aa  Against  Puicbaaen  of  Ser- 
vient Tenament 
[a]  A  subsequent  grantee  of  the  portion  of 
the  land  subject  to  such  easement,  who  haa 
actual  notice  of  facta  and  circumstances  suf- 
ficient to  put  him  on  inquiry  as  to  the  pipe- 
line and  right  of  way,  talies  in  subordination 
to  the  easement.  In  the  present  case,  the 
evidence  is  reviewed  and  held  sufficient  to 
warrant  the  trial  court  in  concluding  that 
the  defendant,  who  was  such  grantee,  had 
actual  notice  of  facta  putting  bim  on  inquiry, 
notwithstanding  his  disavowal  of  knowledge 
of  the  eziatence  of  the  pipe-line. — Bubio  Can- 
yon  etc.   Assn.   v.   Everett,    151   Cal.   29,   96 

I^e.  eii. 

[bl  A  porchaser  of  the  alleyway  from  the 
origiDBl  owner  would  be  put  upon  notice  of 
tbe  use  of  tbe  alleyway  by  all  the  reaideota 
of  the  block,  and  must  take  title  thereto 
subject  to  the  burden  of  the  rights  of  way 
imposed  upon  it  by  the  former  owner. — 
Myers  r.  Eenyon,  7  Cal.  App.  112,  93  Pao. 


§  18.    Sevetance  and  Transfer  of  Bight. 

[a]  Where  an  owner  of  a  large  tract  of 
inclosed  land  conveyed  a  portion  thereof 
within  the  tract,  and  pat  bis  vendee  In  poa- 
seasion,  anch  acts  did  not  put  an  end  to  the 
owner's  posBession  of  the  reaidue;  it  only 
entitled  the  vendee  to  a  right  of  way  acreaa 
the  residue. — Corv  v.  Santa  Ynes  Land  ete. 
Co.,  151  Cal,  778.  91  Pac.  647. 


I  19.    DnntlotL 

[a]  Where  no  express  time  la  llxed  by  the 
terms  of  the  contract  for  tbe  cutting  and  re- 
moval of  the  timber  for  sale,  the  plaintitF, 
as  assignee  of  tbe  purchasers,  cannot  be  al- 
lowed an  indefinite  time  or  forever  to  remove 
it,  bat  reaaouable  diligence  and  good  faith 
mnat  be  required,  and  it  is  the  duty  of  the 
court  to  hear  evidence  and  therefrom  fix  a 
time  wbich  woold  be  fair  and  right. — Gazos 
Creek  Mill  etc.  Co.  t.  Cobam,  8  Cal.  App. 
150,  96  Pac.  359. 


§21. 

Absndomnent 

[a]  Tbe  mere  nonuser  of  an  easement  ro- 
■erved  in  a  deed  for  any  length  of  time  will 
not  operate  to  impair  or  defeat  the  right. — 
Qardner  r.  San  Gabriel  Valley  Bank,  7  CaL 
App.  108,  93  Pac.  900. 

tb]  Where  the  perpetual  right  of  w«y  was 
granted  by  deed,  ana  there  was  no  condition 
aubseqnent  therein,  and  nothing  in  the  grant 
indicates  that  a  lailare  to  fix  the  definite 
route  within  a  reasonable  time  should  work  a 
forfeiture,  no  forfeiture  can  be  preanmed, 
when  not  created  by  express  terms  or  neces. 
aary  implication;  and  no  length  of  time  of 
Donnaer  will  operate  to  impair  c"  ■'"- 


§  22.    By  EatoppaL 

[a]  Where  there  ia  nothing  In  the  complaint 
to  auggest  an  abandonment  of  the  way,  if 
such  fact  exista,  the  onus  of  showing  it  U 
upon  the  defense,  and  could  only  be  sup- 
ported by  allegatiens  and  proof  thereof  and 
acts  performed  and  expense  incurred  on  faith 
of  it  Dy  tbe  owner  of  tne  servient  estate  rely- 
ing thereon. — Davidson  v.  EUia,  9  Cal.  App>. 
145,  9S  Pac.  254. 

§  26.    Actions  to  EstabUab— Pleading. 

[a]  An  allegation  in  a  complaint  to  estab- 
liah  the  plaintifTs  title  to  a  designated  right 
of  way,  to  the  effect  that  he  is  the  owner 
of  such  right  of  way  over  the  defendants' 
land,  and  that  such  easement  is  appurtenant 
to  his  land,  ia  a  suOeient  averment  of  tbe 
ultimate  fact  of  the  existence  of  the  right 
of  way  and  of  his  ownership,  and  findings  in 
accordance  therewith  are  sufficient  to  sup- 
port a  judgment  in  favor  ef  the  plaintiff 
declaring  him  to  be  the  owner  of  the  right 
of  way,  and  enjoining  its  abstraction. — Corea 
V.  Higuera,  153  Cal.  451,  95  Pac  8S2,  17  L. 
E.  A.,  N.  B.,  1018. 

[b]  If  plaintiff's  right  of  way  was  extin- 

fuished  by  disaae,  and  such  extinguishment 
id  not  appear  on  the  face  of  tbe  com- 
Slsint,  the  fact,  if  it  existed,  waa  matter  of 
efense  to  be  set  up  in  tbe  answer  and  proved 
by  the  defendant. — Corea  v.  Higuera,  153  CaL 
451,  95  Pac.  882,  17  L.  E.  A.,  N.  S.,  1018. 

[c]  It  the  defendant  intended  to  claim  a 

Erescriptlve  eaaement  npon  plaintiffs'  lands, 
e  should  have  pleaded  it;  and  where  he 
failed  to  plead  such  easement,  or  to  plead  the 
appropriate  section  of  the  statute,  evidence 
as  to  a  user  befor*  suit,  for  five  years,  to 


DqitizedbyGoOt^le 


EASEUENTS,  I,  U,  li  2»-8S. 


perform  the  seta  eompUIned  of,  merely  hid 
the  affe«t  to  ■how  similEir  aeti  of  waate  apon 
tU  landa  of  tbe  plaintiffs. — Hsttoa  t.  Qrcsg, 
4  CaL  App.  542,  88  Pae.  5M. 
[d]  When  plaintiff,  irho  aeeka  ralief  in 
equity  to  eatablisb  tbe  way  as  snecessor  in 
interut  of  tbe  grantee  agaliut  the  grsntota 
lit  the  right  of  way,  ailegea  that  after  de- 
fendaota  refnaed  to  agree  to  a  selection 
thereof  he  located  the  same  three  years  after 
the  grant  along  tha  line  of  an  old  road  which 
he  foand,  and  located  the  same  Sfteeo  feet 
on  hii  own  land  and  fifteen  feet  on  defend- 
uts'  land,  which  he  asks  to  be  confirmed  in 
equity,  the  eomplaint  is  to  be  construed  a* 
alleging  in  effect  that  inch  route  is  reason- 
ably convenient  for  all  parties  interested. 
Wbatevar  may  be  the  effect  of  the  delay  in 
each  location,  the  complaint  atates  gronnd 
for  relief  in  eqaity  to  determine  the  location 
of  tbe  way. — Davidson  v.  EUii,  B  Cal.  App. 
149,  68  Pae.  251. 


S29. 


'  Erldmctt— AdmlMlbtUty. 


parol  agreement  between  tbe  original  owner 
of  the  land  and  the  plaintiff,  who  erected  - 
the  pom  ping- j^lant,  is  admissible  for  the  pur- 
pose of  showing  that  the  plaintiff  held  the 
cqnitable  title  to  tbe  easement  prior  to  tta 
conveyance  thereof  by  such  owner. — Bnbio 
Canyon  eta.  Aain.  ▼.  Ererett,  154  Cal.  2B, 
90  Pae.  811. 

j  30.   Welglit  and  SnSdencjr, 

{a]  In  an  action  to  establish  a  way  resting 
tipon  a  title  by  prescription,  where  the  court 
found  for   tbe   ^aintiff,  and   there   was   evi- 


way  a 


i   defendants'  land   had  been  used 


1  connection  with  plaintiff's  land 
ontly  and  without  interruption  for  thirty- 
one  /ears,  and  that  it  was  adverse  in  its  in- 
ception, a  prima  facie  title  by  prescription 
wss  established,'  and  the  conclusion  of  the 
lower  court  against  tbe  credibility  of  con- 
flicting evidence  aa  to  the  uee  being  permis- 
sive will  not  be  disturbed  upon  appeal. — 
Fleming  v.  Howard,  150  Cal.  28,  87  Pae.  908. 

[b]  In  an  action  against  tbe  subsequent 
grantee  to  establish  the  easement,  a  finding 
that  he  had  knowledge  of  facts  and  circnm- 
slanees  sufficient  to  put  a  prudent  man  on 
inqniry  as  to  the  existence  of  the  easement 
and  right  of  way,  and  that  by  prosecuting 
>Dch  inquiry  he  might  have  learned  of  the 
eziitsnce  thereof,  la  aafficient  to  sustain  a 
jndgment  for  the  plaintiff,  without  a  finding 

*s  to  the  partieular  facts  and  cirr ' 

referred    to. — Bubio    Canyon    etc. 
Everett,  154  Cal.  iO,  BO  Pae.  811. 


SSL 


-  Trial 


I  appurtenance  to  land,  is  to  be  de- 
termined by  the  construction  of  a  deed  set 
forth  in  the  findings,  a  finding  against  the 
oimership  of  the  easement  by  the  successors 
in  interest  of  the  grantor  is  not  a  finding  of 
an  ultimate  fact,  to  be  reviewed  only  for  in- 
CaL  Dlsest — 123 


•nffloiency  of  tbe  evidence,  but  la  of  a  eon- 
elnalon  of  law,  and  raiaea  a  queetlon  of  law 
aa  to  the  proper  eonatruetion  of  the  deed, 
which  may  be  determined  from  the  Judg- 
ment-roll alone. — Gardner  t.  San  Gabriel 
Valley  Bank,  7  Cal.  App.  100,  B3  Pae.  BOO. 

[b]  The  finding  that  the  road  of  the  pur- 
chaser waa  damaged  by  the  removal  of  the 
culverts,  whether  construed  as  declaring 
without  evidence  that  the  pnrcheaer  had  a 
road  when  the  culverts  were  removed,  or  con- 
strued as  declaring  tbe  damage  done  to  the 
road  by  the  removal  of  the  culverts,  with- 
out ahowing  that  it  waa  caused  while  he  was 
the  owner  of  the  road,  eannot  be  aupported 
as  sustaining  any  right  of  the  purchaser  to 
recover. — Conson  t.  Wilson,  2  Cal.  App.  181, 
83  Pae.  £62. 

[e]  The  trial  court  abould  have  quieted  tbe 
title  of  plaintiff  to  the  easement  to  build 
the  wagon-road,  to  erect  and  maintain  the 
sawmill  during  the  time  necessary  for  plain- 
tiff to  remove  the  timber  and  products  from 
tbe  land,  but  for  no  longer  time,  and  should 
have  quieted  tbe  right  of  plaintiff  to  cut  and 
remove  the  growing  timber  upon  tbe  lands, 
provided  it  kept  its  contract  and  paid  the 
price  fixed  out  of  tbe  products  sold,  and 
should  have  fixed  tbe  time  within  which 
plaintiff  would  be  allowed  to  remove  the 
timber. — Oasoa  Creek  Mill  etc,  Co.  v.  Coborn, 
8  CaL  App.  150,  BO  Pae.  35S. 


§  32.    Belatton  Between  Owners  of  Domliuuit 
and  aerrlant  Tenemeata. 

[a]  The  owner  of  a  servient  estate  may 
use  it  in  any  manner  that  is  consistent  with 
the  enjoyment  of  the  easement;  and  where 
the  enjoyment  thereof  by  tbe  plaintiff  is  not 
exclusive,  may  have  a  common  use  thereof 
which  does  not  interfere  wtih  the  plaintiff's 
use.— Hoyt  v.  Hart,  119  Cal.  722,  87  Pae. 
569. 

S  83.    Extent  of  Blgbta  Acanlred. 

[a]  The  rule  is  well  eettled,  that  where  a 
grant  of  an  easement  is  general  as  to  the 
extent  of  the  burden  to  be  imposed  on  the 
Bervient  tenement  an  exercise  of  the  right, 
with  the  acquiescence  and  consent  of  both 
parties  in  a  particular  course  or  manner, 
flies  and  limits  it  to  the  particular  course 
or  manner  in  which  it  has  been  enjoyed;  and 
when  the  easement  ia  ao  fixed  and  limited 
it  cannot  be  changed  at  the  pleasure  of  the 
grantee  of  the  easement. — Winslow  v.  City 
of  Vallejo,  148  Cal.  723,  113  Am.  St.  Sep.  349, 
84  Pae.  191,  5  L.  B.  A.,  N.  S.,  S51. 

[b]  Under  a  general  grant  to  a  city  of  a 
right  of  way  over  the  lands  of  the  grantor 
for  any  water-pipea  or  mains  which  may  be 
laid  by  the  city,  to  be  covered  by  not  more 
than  one  and  one-half  feet  of  ground,  the 
city  ia  bound  by  its  election  to  lay  a  single 
ten-inch  pipe;  and  where  tbe  laying  and  long 
continuance  thereof  ia  acquiesced  in  by  both 

1    limits    the 


it  eannot  be  changed  without  the  consent  of 
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both  partlflB. — ^Wintlow  r.  City  of  Vallrjo, 
148  Cal.  723,  113  Am.  St.  Bep.  349,  Si  Pac. 

IBI,  5  L.  E.  A.,  N.  a,  851. 

[c]  The  owner  of  laud  subject  to  the  ease- 
ment of  a  waj  appurtenant  to  adjacent  land 
ia  not  liable  to  a  purchaser  of  the  adjacent 
land  for  damages  for  Injury  to  the  way  which 
accrued  prior  to  the  purchase  of  the  dominant 
estate;  and  where  such  purchaser  sued  (or 
injury  to  the  way,  an  objection  to  a  question 
which  included  such  prior  damage,  and  waa 
not  limited  to  damage  done  lince  the  pnr- 
chase,  ahould  be  sustained, — Couaon  ▼.  Wil- 
■on,  2  Cal.  App.  ISl,  83  Fae.  262. 

[d]  The  right  to  the  future  me  of  the  ease- 
nent  in  the  stairway,  ai  appurtenant  to  the 
land  of  the  grantor,  wbo  reserves  it  as  a 
servitude  upon  the  land  of  defendant  bank, 
appurtenant  to  hii  land,  passed  with  it  to 
his  g^tantees,  by  his  eonveyanee  of  the  land 
to  tbem,  which  carries  with  it  snch  other 
incidental  rights  aa  were  aecessary  to  the 
full  enjoyment  of  the  servitude  in  defendant's 
■tairway,  upon  the  addition  of  a.  second  story 
to  their  building. — Gardner  v.  San  Oabriel 
Valley  Bonk,  7  Cal.  App.  106,  93  Pac.  900. 

[e]  The  question  of  what  ia  a  leasonable 
protection  of  the  entrance  to  the  stairway  it 
matter  for  tbe  trial  court  to  consider  in  the 
light  of  the  evidence  Introduced. — Qardner 
T.  San  Gabriel  Valley  Bank,  7  Cal.  App.  106, 
93  Pac.  900. 

[f]  Incidents  to  b«  implied  from  custom 
and  usage,  and  the  conditions  surrounding 
the  parties  to  the  contract  when  it  was  made, 
are  to  be  considered  by  the  court;  but  no 
custom  or  usage  could  snstain  tbe  election 
or  maiutenanee  of  a  barricade  or  interference 
with  the  free  and  convenient  use  of  the  stair- 
way by  plaintiffs  and  their  tenants  that 
would  destroy  the  easement  itself. — Gardner 
■V.  San  Gabriel  VaUey  Bank,  7  Cal,  App.  108, 
93   Pac.   BOO, 

[h]  Where  defendants  owning  premises 
granted  part  thereof,  with  a  perpetual  right 
of  way  from  a  fixed  point  in  the  exterior 
boundariea  of  the  land  sold  across  the  lands 
of  defendants  not  conveyed  to  a  county  road, 
the  way  so  granted  "to  be  thereafter  and 
within  a  reasonable  time  definitely  located 
by  the  grantee,"  if  it  is  not  so  definitely 
located  by  the  grantee  or  his  successor  in  in- 
terest. In  a  reasonable  time,  it  Is  not  thereby 
lost  but  may  be  located  by  agreameut,  and 
if  the  parties  fail  to  agree,  a  court  of  equity 
has  power,  on  the  application  of  anpr  party  in- 
terested to  make  a  definite  location  of  the 
perpetual  right  of  way  granted. — Davidson 
T.  Ellis,  9  Cal.  App.  145,  98  Pac.  264. 

EJECTBIENT. 

Inelnds  acUou  tor  raeovarj  ot  ipKlfle  rul  prop- 
erty. foDudsd  on  rl<ht  ot  poiMulon  and  rlfU  to 
daaiacsi  toi  belnf  daprlnd  theiaol,  whether  procMd- 
Ini  aocordlnc  to  conunon-Uw  or  ststatory  loiau: 
Bstnr*  tDi  K«p»  at  tlu  cuntdy  In  imsral;  fronnda 
ot  snch  acttoM  ind  d«t*Di«i  tbncto;  taj  aul  acslnrt 
whom  and  ai  to  wlut  proptrty  Onj  mar  ba  nukln- 
tslnedj  piDcednr*  theraln;  Insldantil  nooTtT7.  in 
tlM  tin  urns  action  or  Is  a  isparsts  prooMdlti(.  for 
M*  and  occivatla^  ptoais,  damsfos,  inprovcmtnta. 


etc.;  Tonllet  and  Jndfmant 

1>j  writ  of  poiicsslon  oi  othnwls*:  r«Tl«w  ot  pro- 

•••dlBcsi  and  cost*  in  snch  actione. 

L  BIGHT  OF  ACTION  AND  DEFENSES, 
If  1-7S. 

A.  In  General,  if  ET~S4. 

B.  Title  to  Support  Action,  H  55-75. 

C.  Defense,  {{  76^8. 

IL  Jurisdiction,  parties,  process 

AND   INCIDENTAL   PEOCEEDINGS, 
|{  76-S8. 
nL  PLEADINGS  AND  EVIDENCE,  g{  89- 
157. 


100. 

£.  Answer,  Cross-complaint,  Reply 
and    Denials  and  Admisaiont, 

a  101-1101^. 

4.  Issues,     Proof     and     Variance, 

SI  115-127. 
B.  Evidence,  SS  128-157. 

1.  Judicial  Notice,  Presumptions 
and  Burden  of  Proof,  §S  128- 
131. 

5.  Admissibility    of    Evidence,    f} 

132-146. 
8.  Weight  and  Suflicieney  of  Evi- 
dence, Sg  147-157. 
IV.  TEIAL,   JUDGMENT,   ENFORCEMENT 

AND  REVIEW,   it   158-196. 
V.  DAMAGES,     MESNE     PBOPirS,     IM- 
PROVEMENTS AND  TAXES,  IS  1S7- 
214. 

A.  Damages  and  Mesne  Proflta,  IS  IBT- 

207. 

B.  Improvements  and  Taxes,   f|    SOS- 


L    EIGHT  OP  AOnoK  AND  DEFEH8E8. 

A.     IN  GENERAL. 


[a]  If  the  franchise  granted  were  wholly 
without  authority  of  law,  ejectment  by  the 
abutting  owner  of  half  of  the  roadway  would 
be  a  proper  remedy- — Gurnsey  v.  Northern 
California  etc.  Co.,  7  Cal.  App.  534,  94  Fae. 
853. 

§  24.    Penutna  Entitled  to  Sue — Uortgagon. 

[a]  An  action  of  ejectment  cannot  be  sus- 
tained against  a  mortgagee  in  possession, 
vDlesa  the  debt  ia  folly  paid.  Bents  and 
profits  received  by  the  mortgagee  cannot  be 
applied  on  the  debt  in  ejectment,  and  can 
only  be  considered  as  an  equitnbla  setoff  to- 
the  amount  due  on  the  mortgage  debt,  and 
must  be  settled  upon  accounting  in  equity. — 
Green  t.  Thornton,  8  Cal.  App.  160,  96  Pac 
382. 

B.    TITLE  TO  SUPPORT  ACTION. 

I  28.    Necesat^  for  Title  or  mtoreat  in  Plain- 
tiff, 
[a]  A  pWntifl  in  ejectment  must  show  » 
satisfactory  title   iu  himself  before   be  can. 
recover.    It  is  no  advantage  to  him  to  merely 
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■how  that  tbe  defendant's  claim  of  title  is 
defective.  He  must  show  both  a  legal  titla 
and  a  light  of  possession. — Eoberta  T.  Ward, 
3  CtL  App.  101,  S4  Pac.  430. 

5  51.   EqtUtalile  Title. 

[a]  An  equitable  title  is  not  availaMe  to 
plaintiff  in  ejectment. — Emerie  v,  Penniman, 
id  CaL  lis. 

C.    DEFENSE. 
§  66.    m  Oensral. 

[a]  A  defendant  in  ejectment,  claiming  the 
right  to  the  possession  of  the  land  sued  for 
as  the  tenant  of  the  adminiitrator  of  a  de- 
ceased prior  owner,  may  set  up  any  defense 
which  the  administrator  eonld  nave  nrged  to 
the  action.— Dohettj  t.  Courtney,  150  Cal. 
6QB,  SS  Pac  434. 

S  66.    Eight  to  8ho«r  Ontatandlng  Title. 

[a]  A  vFndee  of  land  who  enters  into  pot- 
session  thereof  ander  a  contract  of  sale, 
where  by  tbe  vendor  agreed  to  convp-  a 
good  and  perfect  title  thereto,  and  .  .ile 
to  in  possession  buys  in  an  outstanding  title, 
is  estopped  from  denying  the  title  of  the  ven- 
dor in  defente  to  au  action  by  bim  for  the 
possession. — Oarvey  t.  Laahells,  ISl  Cal.  526, 
SI  Pac  498. 

[b]  In  an  action  of  ejectment  to  recover 
the  poise saios  of  a  water    ditch,  where  the 

Clainiifl  doet  not  rely  npon  a  paper  title, 
Dt  only  Dpon  prior,  actual,  peaceable  posses- 
sion of  the  ditch,  defendants,  who  are  tret- 
pitaers  upon  plaintiff's  possession,  cannot  jus- 
tify their  acts  by  showing  that  the  title  is 
oatstanding  in  a  third  person. — Dondero  t, 
CfHara,  3  Cal.  Apo.  633,  66  Pac  SS5. 

S  70.    Bqnltabla  Defames. 

[a]  Under  tbe  California  tyttem  of  proce- 
dure, where  legal  and  equitable  remedies  are 
tdminiatercd  in  the  same  tribunal,  and  there 
are  no  special  formt  of  action,  a  defendant 
Mty  set  up  by  way  of  equitable  defense  any 
matter  wbich  would,  if  presented  by  him  at 
the  basis  of  an  original  bill  in  equity,  have 
entitled  him  to  s  judgment  for  the  relief 
HDght  by  his  answer.  This  rule  entitles 
the  owner  of  a  mere  equitable  title  to  land, 
if  it  it  of  BDch  a  character  at  entitles  him 
to  possession  in  eqnity,  to  set  it  up  as  a  suffl- 
eieat  defense  to  an  action  for  the  poBsession, 
breoght  even  by  the  holder  of  the  legal  title. 
Doberty  T.  Courtney,  ISO  Col.  606,  89  Pac 
431. 

[b]  Where  the  plaintiff  in  ejectment,  hav- 
isg  notice  of  the  equities  of  the  defendants, 
acquired  the  naked  legal  title  of  a  vendor  in 
one  of  two  lots,  both  of  which  were  actually 
sold  and  possession  thereof  delivered  by  the 
rendor  to  the  vendee,  under  a  deed  describing 
tbe  acreage  of  both  lots,  but  by  mistake  de- 
scribing tbe  metes  and  bounds  of  one  lot 
oalj,  the  defendants,  as  subsequent  grastecs 
of  inch  vendee,  who  are  in  actual  possession 
of  a  part  of  each  of  said  lots,  having  full 
eqnilable  title  to  tbe  part  of  one  of  them  not 
folly  described  in  the  deed,  may  defend  tbe 


action  upon  tneh  equitable  title  without  tbe 
necessity  of  a  reformation  of  tbe  deed. — 
King  V.  Dugan,  160  Cal.  2SS,  88  Pac  925. 

[c]  If  the  vendee  in  possession  perfects  the 
title  of  the  Teudor  pending  tbe  ezacntory 
contract  by  buying  in  an  outstanding  claim, 
the  perfected  title  inures  to  tbe  beaeQt  of 
the  vendor  for  all  tbe  purposes  of  the  agree- 
ment, and  the  utmost  that  tbe  vendee  can  ask 
is  to  be  reimbursed  for  his  outlay  in  obtain- 
ing tueh  title,  witb  interest  thereon.  And 
where  tbe  vendee  bat  neither  tendered  nor 
ottered  to  pay  any  portion  of  the  purchaae 
price  after  deducting  such  outlay,  and  no 
eicuse  for  such  lack  of  tender  appears,  he 
cannot  in  an  action  by  the  vendor  to  recover 
possession  obtain  speeiSe  performance  at  to 
the  whole  land,  nor  to  a  portion  thereof 
upon  payment  of  a  proportionate  amount  of 
the  pnrchate  price,  npon  the  theory  that  he 
was  the  owner  of  tbe  remaining  portion 
agreed  to  be  paid  by  reason  of  bis  purchase 
of  tbe  outstanding  title. — Garvey  v.  Lashells, 
ISl  Cal.  626,  Bl  Pac  4B6. 

§  71.  What  Oonstltiites  Eqnltable  De- 
fente in  Ctaneral. 
[a]  A  decree  obtained  by  plaintiff  claiming 
under  tneh  subsequent  deed,  quieting  bit 
title  to  tbe  lot  in  controversy  against  tbe 
original  vendor  of  the  two  lots,  only  had  the 
effect  to  transfer  tbe  naked  legal  title  of  such 
vendor  to  the  plaintiff  in  ejectment,  who, 
having  taken  with  notice  of  all  of  tbe  equita- 
ble rights  of  the  defendants,  such  equitable 
rights  are  a  complete  defense  to  his  action 
npon  the  bare  title.— King  v.  Dugan,  150  Cal. 
258,  88  Pac  925. 


§  86.    Partlea— Snbatltntion. 

[a]  After  tbe  expiration  of  tbe  lease,  the 
court  properly  allowed  the  substitution  of  a 
plaintiff  who  had  succeeded  to  the  whole 
title  of  all  the  tenants  in  common,  including 
that  of  tbe  lessor  whole  title  was  represented 
in  and  bound  by  the  original  action. — 
Cassia  v.  Nicholson,  154  Cal.  497,  98  Fas. 
190. 

zn.   FuiADnras  aud  eviden'oe. 

A.    PLEADING  IN  QENEEAL, 
1.    Complaint  or  Declaration, 


t  the 

r  the 

plaintiff,  possession  by  defendants  at  the 
commencement  of  the  action,  and  their 
wrongful  withholding  of  the  same  from  tbe 
plaintiff,  is  sufficient,  and  a  general  demurrer 
thereto  was  properly  overruled. — McFarland 
V.  Matthai,  7  Cai.  App.  599,  95  Pac,  179. 

[b]  Notwithstanding  the  evidence  clearly 
disclosea  equities  in  favor  of  tbe  intervener 
mortgagee,  at  having  been  put  Into  potses- 
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■ion  by  A  Mcond  mortgagee,  jet  the  action 
being  one  at  law  in  ejectment  against  a  third 
pen  on,  and  the  poiitloD  of  the  mortgagee 
being  that  of  one  who  ia  setting  np  an  out- 
lawid  mortgage,  in  regard  to  which  no  eqoity 
ia  pleaded,  no  avidence  thereof,  even  if  ad- 
mitted without  objection,  can  cure  the  total 
absence  of  allegations  essential  to  the  state- 
meat  of  a  cause  of  action. — Cameron  y.  Ah 
QuoDg,  e  CaL  App.  310,  90  Pae.  102S. 

S  90.    Title,  Eatate  and  PonesBlon  of  Flaln- 
tur— PoaaCBslon  and  VigbX  to  FoaaMiIoiL 

[a]  In  an  action  of  ejectment  against  a 
tenant  In  possession,  in  which  a  mortgagee 
intervened,  and  for  one  distinct  cause  of  ac- 
tion merely  alleged  the  ownersblp  of  two 
mortgages  aeqaired  by  purchase  and  assign- 
ment, without  alleging  poasession  or  right  of 
posse SBion  under  the  mortgages,  his  com- 
plaint in  intervention  aa  mortgagee  states 
no  eause  of  action,  and  a  jndgment  in  his 
favor  based  thereon  cannot  be  supported. — 
CameroD  v.  Ah  Quong,  8  CaL  App.  310,  86 
Pae.  1QZ5. 


ANSWER— FORM    AND    BEQDISITEa    Df    flEN- 

ERAL,  i  101. 

EQUITABLE  TITLE  AND  DEFENSES.  |  IDS. 

CR033-COUPLAIMT,  f  108. 

DENIALS     AND     ADUISSIONS     IN     PLEAD  INQ, 

1110. 

§  101.    AnawBi— Form    and    BeqnliltM    In 
OaneraL 

[a]  In  an  action  of  ejectment  to  recover 
the  posseeeion  of  the  portion  of  the  highway 
adjoining  plaintiffs  premises  on  which  the 
poles  and  wires  were  erected,  in  the  pleading 
of  the  franchise  in  defense,  it  is  not  neces- 
sary to  allege  that  the  board  of  supervisors 
determined  the  necessity  for  lighting  the 
highway;  bnt  it  la  sufficient  to  aver  in  sab- 
Blanee  that  the  order  granting  the  franebise 
was  dnly  given  or  made;  nor  is  it  necesaary 
to  allege  that  the  board  of  snpervisors  en- 
tered Into  a  contract  with  the  defendant  for 
the  lighting  of  the  road, — Gumaey  v.  North- 
em  California  etc  Co.,  7  CaL  App.  S34,  04 
Pae.  S5S. 

[b]  Although  an  ordinance  granting  the 
franchise  is  not  directly  pleaded,  the  aver- 
ment being  that  "defendant  only  claims  the 
right  to  use  the  portion  of  said  highway 
.  .  .  under  and  by  virtne  of  the  said  ordi- 
nance and  franchise,"  still  considering  the 
answer  as  a  whole  it  sufficiently  alleges  tbe 
enactment  of  an  ordinance  granting  the 
franchise,  aa  against  a  general  demurrer  to 
th*  answer.  The  granting  of  the  franebise 
alleged,  which  conld  only  be  by  ordjuance, 
implies  that  it  was  done  in  pursuance  of  an 
ordinance. — Onmsey  v.  Northern  California 
etc  Co.,  7  Cal.  App.  534,  94  Pae.  858. 

S  103.    Eqnltable  Title  and  Defenaw. 

fa]  An  equitable  defense  in  an  action  of 
ejectment  ahould   contain  ia  lubstance    the 


elementa  of  a  bill  in  eqnity,  and  its  mfflclenty 
ia  to  be  determined  by  the  rules  ef  plead- 
ing observed  in  courts  of  equity. — Miller  v. 
FiDton,  47  CaL  148. 

[b]  When  the  defendant  had  originally 
pleaded  aa  an  equitable  defense  to  the  eject- 
ment suit,  the  fraud  of  the  predecessor  in 
title  of  the  lessor  in  imposing  upon  him  a 
fraudulent  deed  for  less  property  under  an 
alleged  contract  for  the  purchase  of  the  whole 
property  sued  for  under  which  the  purchase 
money  thciefor  was  alleged  to  have  been  paid, 
and  instead  of  trying  the  equitable  defense, 
instituted  a  separate  auit  to  enforce  tbe  con- 
tract on  the  ^ound  of  the  alleged  frand 
sgainst  all  claimants  of  title  in  which  the 
action  was  defeated  under  the  statute  of 
limitations,  the  effect  in  the  ejectment  snit 
Is  the  same  as  if  the  same  matter  had  been 
set  up  by  cross-complaint  in  ejectment,  and  ad- 
judged to  be  barred  by  the  statute  of  limi- 
tations.— Cassin  t.  Nicholson,  154  CaL  497, 
93  Pae.  190. 

§  108.    OrOBS-complalnt. 

[a]  In  an  action  of  ejectment  where  the  an- 
awer  pleaded  a  former  judgment  in  favor  of 
defendant's  grantor  against  the  plaintiff,  aitd 
alleged  a  clerical  error  in  the  dsseription 
tberein  in  one  call  of  distance  a  eroas-com- 
plaint  seeking  affirmative  relief,  not  only  to 
establish  the  mistake,  setting  forth  all  the 
faets  relating  thereto,  bnt  also  to  eatablisb 
that  the  lands  described  in  tbe  complaint  are 
part  of  the  lands  involved  in  the  former  ac- 
tion, and  that  the  present  action  is  inequita- 
ble and  is  intended  to  harass,  vex  and  annoy 
defendant  by  compelling  him  to  relitigate 
the  same  questions  which  were  tried  and  de- 
termined in  tbe  former  action,  was  properly 
filed,  and  a  demurrer  thereto  waa  properly 
overroled. — Martin  v.  Uolera,  4  CaL  App.  29S, 
87  Pae  1104. 

[b]  Although  a  eroaa-complalnt  la  noneces- 
eary  where  full  relief  may  De  had  under  the 
denials  and  averments  of  the  answer,  yet  it  ia 
permissible  in  an  action  involving  tbe  title 
to  real  property  where  it  aeeka  afGrmative 
relief  affecting  the  property  to  which  tbe  ac- 
tion relates,  under  aection  442  of  the  Code  of 
Civil  Procedure,  in  order  that  the  whole  con- 
troversy respecting  such  property  may  be  de- 
termined in  one  action.  A  eross-com plaint  ia 
especially  proper,  where  the  sfBrmatire  relief 
soDght  involves  more  than  title  and  right 
of  possession  of  the  property  affected,  and 
includes  the  riRht  of  the  defendant  to  relief 
against  haraasing,  annoying  and  vexatiODS 
attempts  to  relitigate  questions  already  ad- 
judicated and  settled. — Martin  r.  Uolera,  i 
Cal.  App.  298,  8T  Pac  1104. 

[e}  A  cross-complaint  relative  to  other  land 
not  involved  in  the  action,  and  not  relating 
to  or  depending  upon  the  transaction  upon 
which  the  action  is  brought,  and  not  affecting 
tbe  property  to  which  the  action  relates, 
ia  improper,  and  a  demurrer  thereto  was  prop- 
erly austained. — McFarland  v.  Uatlbai,  7 
CaL  App.  699,  95  Pao.  179, 
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{  110.  Dmlftla  and  Admlatloiu  la  Flsadlns. 
[a]  Where  the  answer  bj  the  defendants 
denied  onlj  plaintifTi  title  and  right  of  poe- 
leuion,  and  in  a  cross- complaint  they  alleged 
poisessioQ  in  themselves,  upon  which  no  issne 
»M  taken,  the  oniter  of  plaintiffe  bj  tbe 
defendanta  was  admitted. — Dondero  v. 
CfHaia,  3  Cal.  App.  ^33,  80  Pae.  965. 

4.    Iwoet,  Proof  and  Variance. 
S  U&    lamas  u  to  Tltla,  PosMstioii  or  Sight 


[al  Where  the  answer  of  defendant  in  the 
action  filed  Majr  31,  1905,  alleged  possession 
under  a  lease  from  the  owner,  and  the  pos- 
MEsion  of  a  growing  crop  nearly  ready  for 
harvest,  it  necessarily  tendered  an  issue  as  to 
plaintiff's  right  of  possession  at  tbe  com- 
mencement of  the  action;  and  tbe  pleadings, 
as  a  whole,  are  sufficient  to  support  a  judg- 
nifnt  for  tbe  plaintiff. — McGillivray  v. 
Millfr,  3  Cal.  App.  188,  84  Pae.  778. 

5  1S6.  TlUo  in  General— EqnlUbla  Daf  odms. 
[a]  A  defense  that  tbe  plaintiff's  grantor 
obtained  tbe  right  to-  eonetmct  the  diteh 
across  tbe  land  of  their  father  on  condition 
that  be  was  to  use  it  and  run  water  through 
it,  withoQt  limit,  and  that  defendants  were 
his  tenants,  ■■  an  equitable  defense  that 
should  have  been  pleaded;  but  held  that 
though  the  defense  was  allowed  to  be  proved, 
irithoat  being  pleaded,  it  was  not  sufficiently 
snbstantiated  by  the  evidence. — Dondero  t. 
0-Hara,  3  CaL  App.  633,  86  Pae.  98S. 

B.    EVIDENCE. 


!  128.   JndlcUl  Notice. 

[a]  Although,  in  general,  a  complaint  In 
ejectment  which  does  not  tender  an  issue  of 
omership  at  the  time  of  the  commencement 
of  the  aetion  is  defective,  yet  where  a  com- 
plaiet  by  a  lessee  filed  in  Riverside  county, 
April  £0,  1905,  alleged  a  seisin  in  that  year 
for  the  purpose  of  harvLSting  a  crop,  this 
eoort  will  take  judicial  notice  that  a  lease 
ct  land  for  that  purpose  must  include  the 
month  of  April  in  that  part  of  the  state. — 
UeGillivray  r.  Miller,  8  CaL  App.  188,  84 
Pae.  778. 

fi.    Admlasibility  of  Evidence. 
g  132.    Oonqroteuey  And  Belovancr  In  Oen- 
eraL 

[a]  An  agreement  fixing  water  rights  be- 
tween plaintiffs  and  third  parties,  made  in 
connection  with  the  construction  of  the  ditch 
ia  question,  and  affecting  a  diteh  at  tha  op- 
per  end  of  plaintiff's  £teh,  taking  water 
from  a  ereek  through  the  ditch  to  be  con- 
structed, and  in  eonside ration  of  the  con- 
■truetion  was  admissible,  and  if  not,  was 
harmless.— Dondero  v.  O'Eara,  3  CaL  App.  633. 
W  Pae.  983. 
{  135.    ntle  And  Blgbt  of  PonessioiL 

[a]  The  circamstance  that  in  aid  of  the 
prescriptive  title  under  the  written  contract, 


the  testimony  shows  tha  fraud  of  hie  ven- 
dor, which  was  adjudged  against  him  as  a 
separate  equitable  defense,  cannot  preclude 
his  recovery  under  the  separate  plea  of  ad- 
verse possession  under  the  contract  as  a  writ- 
tec  instrument.  Such  testimony  was  admis- 
sible to  show  the  character  and  circumstances 
of  his  entry  into  possession  under  the  writ- 
ten contract  and  of  hia  continued  possession 
thereunder  after  entry,  and  It  was  error  to 
exclude  it.— Caailn  v.  Nicholson,  154  Cal.  487, 
98  Pae.  190. 

§  146.    poBsesilon  and  Ouster. 

[a]  Evidence  of  the  assessment-roll,  and  the 
payment  of  taxes  assessed  upon  the  ditch, 
was  admissible  as  tending  to  ibow  acts  of 
possession.— Dondero  v.  O'Eara,  3  Cal.  App. 
633,  86  Pae.  98S. 

3.    Weight  and  Sufficiency  of  Evidence. 
§  147.    Tltlo  ud  Blgftt  to  Poaaeeslon. 

[a]  In  an  action  of  ejectment  by  tbe  ad- 
minutratrix  of  a  deceased  brother  of  tbe 
defendant,  who  had  ousted  tbe  plaintiff, 
where  the  evidence  was  sufficient  to  show 
that  the  property  had  been  deeded  to  the 
plaintiff  by  the  owner  for  a  consideration  ad- 
vanced b^  their  father  to  the  decedent  upon 
his  marriage,  in  consideration  of  an  agree- 
ment that  tbe  father,  who  waa  separated 
from  his  wife,  should  make  a  home  with  him, 
which  was  done  for  three  j'ears,  after  wbicb 
the  father  shot  his  wife  and  son,  and  while 
in  ^ail  made  a  deed  to  the  defendant,  who 
claimed  in  defense  a  trust  of  tbe  decedent 
for  his  father,  findings  for  the  plaintiff  were 
held  sufficiently  supported  bj  tbe  plaintiff's 
evidence,  corroborated  by  respectable  and 
disinterest Pd  witnesses. — Hoyt  v.  Zumwalt, 
149  Cal.  381,  86  Pae.  600. 

[b]  Where  the  posseseion  claimed  by  both 
parties  waa  from  a  common  source,  the  prior 
possession  of  plaintiffs  showed  a  better  title 
than  that  of  the  subsequent  possession  of 
defendants  obtained  under  tbe  same  source.— 
Dondero  v.  D'Hara,  3  Cal.  App.  633,  86  Pae. 


§  1S3.    Public  Zdnda. 

[a]  In  an  action  of  ejectment  by  a  home- 
stead claimant  against  a  mining  claimant, 
who  made  a  location  after  the  plaintiff  had 
obtained  a  receiver's  receipt,  evidence  of  snch 
receipt,  coupled  with  evidence  of  possession, 
eitablishea  plaintifTs  right  to  recover;  and 
the  defendant  cannot  attack  plaintiff's  right 
by  proof  in  such  action  that  plaintiff  had  not 
complied  with  the  requirements  of  residence 
and  cultivation. — Thompson  v.  Easier,  14S  Cal. 
646,  113  Am.  St.  Eep.  321,  84  Pae.  161. 


OOUBSE  AND  CONDUCT  OF  TRIAL— CONDDCT 
OF  TRIAL,  I  IBS. 

TKBDIOT  AND  FIHDINOS— DBBIONATIOK  OP 
TITLE.  ESTATE  OB  INTEREST,    t  1'2 

JUDGUENT— FORM,  BEQCIBITEa  AND  SUFFI- 
CIENCY, I  ITS. 
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OPEAATIOir  AND  EPPEOT,  1 181. 

APPEAL      AND      XRROB— HABULBSS      ESBOB, 

11S3. 

DISPOSITION  OF  OAnSE,  |  ISA. 

§  l&B.    Oonna  snd  Oondnct  of  Trial — Con- 
duct of  Trial 

[a]  In  ejectment,  tlie  statute  autharizes  the 
court  to  direct  the  jurj  to  be  conducted  to 
view  the  land  in  contioverEy;  but  it  does  cot 
authorize  them  to  view  any  other  laad  than 
that  in  controversy,  Qor  to  use  the  reeult  of 
their  examination  aa  Independent  evidence 
ID  the  case. — Wiicrht  V,  Carpenter,  19  Cal. 
807. 

S  173.  Verdict  and  Flndlngi — I>ealgna.tlcni 
of  Title,  Estate  oi  InteisEt. 
[a]  Jo  view  of  the  evidence,  a  general  find- 
ing in  the  language  of  the  complaint  that  the 
defendant  bad  ousted  and  ejected  the  plain- 
tiff from  the  premises  deaeribed  in  the  com- 
plaint, and  nit  b  hot  da  the  possession  thereof 
from  plaintiff,  nithout  flxiog  the  extent  of 
defendant's  possession  thereof,  ia  against  the 
evidence. — Porter  v.  Counta,  6  Cal.  App.  SSO, 
92  Pac  855. 


[a]  The  judgment  in  ejectment  deter  mine  a 
the  ijuestian  of  title  as  well  aa  possession, 
and  in  order  to  give  atabilitj  thereto,  the 
judgment  and  the  corresponding  flndings 
sliould  deacribe  aecuratelj  such  portion  of 
the  land  aetualljr  in  dispute  as  tbe  plaintiff's 
proof  ahowa  that  he  is  entitled  to,  so  that 
a  disputed  boundary  may  be  accurately  lo- 
cated, and  the  limits  to  which  title  is  estab- 
liabed  by  the  judgment  may  be  made  to  ap- 
pear from  tbe  record,  and  ao  that  the  judg- 
ment may  point  out  to  the  sheriff,  who  serves 
the  writ  of  possession,  tbe  extent  and  location 
of  the  land  and  improvements  recovered,  with- 
out resort  to  extraneous  evidence. — Porter  ». 
Counts,  6  Cal.  App.  550,  92  Pae.  659. 

§  181.    ' Operation  and  Effect, 

[a]  In  an  action  by  a  lessee  brought  for 
the  benefit  of  the  lessor,  who  verified  the 
complaint  showing  her  title  to  the  premises, 
the  lessor  is  bound  by  the  action  as  having 
been  brought  to  determine  her  title,  and  by 
any  judgment  which  might  be  rendered  there- 
in.—Cassin  T.  Nicholson,  154  Cal.  497,  98 
Pao.    190. 

S  les.    Appeal  and  Error— namless  Error. 

[a]  In  an  action  to  recover  the  poaseasion 
of  a  tract  of  land,  to  which  the  plaintiff 
established  a  clear  title  in  himself  by  the 
production  of  a  deed  conveying  the  legal 
title,  a  defendant,  relying  solely  upon  the 
ineffectnal  defenses  of  adverse  possession  and 
■a  parol  agreement  as  to  boundaries,  was  not 
injured  by  the  admission  of  parol  evidence 
tending  to  show  that  the  plaintiff  had  ac- 
quired the  title  before  he  received  the  deed 
conveying  the  legal  title. — Mann  v.  Mann, 
152  Cal.  23,  91  Pac.  904. 


§  lU.    Disposition  of  Oanse. 

[a]  In  an  action  of  ejectment,  where  It 
appears  that  plaintiff  and  defendant  own  ad- 
joining subdivisions  of  an  incomplete  sec- 
tion, and  that  there  must  be  a  corresponding 
diminution  of  the  one  hundred  and  sixty 
acres  claimed  by  plaintiff  and  of  the  adjoin- 
ing one  hundred  and  sisty-nine  acres  claimed 
by  defendant,  and  the  action  proceeded  open 
the  theory  that  issue  was  joined  as  to  the 
location  of  tbe  true  division  line  between 
them,  and  the  evidence  of  its  location  was  un- 
certain, but  it  was  sliown  that  plaintiff's 
land  included  a  portion  of  defendant's  im- 
provements, the  extent  of  which  does  not  ap- 
pear with  certainty,  either  from  the  evidence, 
findings  or  judgment,  tbe  judirment  must  be 
reversed  in  order  that  the  record  may  bo  made 
certain.- Porter  v.  Counts,  6  Cal,  App,  550. 
92  Pac.  655. 


A.    DAMAGES   AND   MESNE   PEOFTTa 

§  19B,  Eights  of  Parttes  to  Damagn  and 
Uesne  Profits— Bights  and  Llabilltlea  aa 
to  Damages  k  Uesne  Profits  In  Ooneral. 

[a]  The  lessor  aa  a  tenant  In  common,  with 
other  owners,  had  the  right  to  recover  tbe 
possession  of  the  whole  premises,  if  at  all, 
and  such  recovery  would  inure  to  tbe  benefit 
of  all  other  tenants  in  common,  so  aa  to  pre- 
vent tbe  defendant  from  acquiring  title 
egainat  them  by  adverse  possession  pending 
the  action. — Cass  in  v.  Nicholson,  154  CaL 
497,  98  Pac.  190. 

[b]  In  case  of  recovery  in  the  action  by  the 
successor  to  the  title,  the  resultant  damages 
for  the  value  of  the  use  and  occupation  dur- 
ing the  period  of  the  unlawful  detention  are 
property  awardable  to  htm. — Cassin  v,  Nichol- 
son, 154  Cal.  497,  98  Pac.  190. 

§  201,    — —  Extent  of  BecoveiT, 

[a]  The  court  cannot  add  interest  to  the 
amount  of  damages  fixed  by  tbe  jury. — Hag- 
gin  V.  Clark,  51  Cal.  112. 

§  206.  Proceedings  to  Determine  El^it  to 
Damages  and  Mesne  Profits — Verdict  and 

Findings. 

[a]  A  finding  of  tbe  value  of  rents,  issues 
and  profits  of  the  land  for  a  certain  period 
ia  equivalent  to  a  finding  of  tbe  amount  of 
damages  sustained, — Uaggin  v.  Clark,  51  CaL 
112. 

[bj  In  ejectment,  the  verdict  of  the  jury 
is  conclusive  as  to  damages,  and  the  court 
cannot  allow  a  different  sum  on  a  finding 
made  by  the  court. — Mills  y.  Fletcbai,  100 
Cal.  142,  34  Pac.  637. 

§  207.    Judgment, 

[a]  A  personal  judgment  for  damages  w&a 
properly    included    in     the    recovery,    where 

there  was  sutlicient  evidence  to  sustain  the 
finding  supporting  it,  and  there  is  no  tenable 
objection   to   the  amount   thereof. — Srown   w. 
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B.     IMPHOVBMENTS  AND  TAXES. 

S  SIO.    Setoff    of    ImprOTOmonte    or    TazM 
Ag&liut  Dunases  or  MeBoe  Prollts. 

[s]  The  Talae  of  improTementa  placed  oa 
the  land  by  defendant  before  plaintiff  ae- 
ipiired  title  cannot  bfi  let  off  against  damage! 
bv  way  of  meaBe  orofits  aceraed  lubae- 
-luently.— HaggU  t.  Clark,  61  Cal.  112. 

ELECTION  OF  KEBIEDIES. 

loelndB  ebolM  batwean  dlffarsat  nuani  of  rednii 
iSordad  liy  Uw  f en  tba  uma  la]iu7  oi  dtffarmtt 
term*  of  procaadlng  on  tlia  aaoia  »nw  at  MtJon; 
-whan  ineli  •lectio  ii  la  allewad  or  rovnlred:  and 
nalDia,  laqnlaltaa,  oparatlon,  aad  affact  of  rneh  olao- 

S  S.    CaiiMS  of  Action  ud  Bamedlei  Snbjact 


[a]  Where  a  right  is  given  hy  atatute  with- 
out any  prescribed  remedy  it  may  be  en- 
forted  by  any  appropriate  method  recog- 
nized bv  the  general  law  of  procedure. — Pax- 
Ion  V.  Paiton,  150  Cal.  667,  89  Pac.  1083. 

ELECTIONS. 

nidat*  ohotea  bj  popnlat  iota  at  Konaral  or 
tpadil  (lacUons  of  pabllo  oflcna  and  dotarmlnatien 
br  laeh  TDta  of  qaaatlona  aabmlttcd  tharata;  natara 
at  Htbt  of  anflrax*  and  raiulatlon  of  Iti  exarslaa 
la  ftaanl;  conatltntional  and  itatntorr  proTldona 
nl>tlii(  tlMTCto;  qsalifleaUona  ant  raflatratlon  of 
Totan;  orHailnc  or  calllns  slactlDna,  rasolai  or 
apadil,  uid  notlc«  tharaof;  alaotlon  dlatrlcta  or 
ptadaeta,  alacUon  ottcan,  and  pUcai  and  Unas 
of  Totlni ;  uomlnatlana  and  ballotJ ;  coodaot  of  aiao- 
tloia;  aaeaitaUiliig  raanlta  and  maUnf  tetnma  tliar*. 
at;  praeaadlnfa  to  eontaat  rasDUi  and  TlolaUona  of 
•lacUon  lawa. 

L    EIGHT  OF  StJPPBAOE  AND  REOTT- 
LATION  THBEEOP  IN  GENERAL, 
SS  1-5. 
V.    REGISTRATION  OP  VOTERS,  St  37- 

46. 
YL    NOMINATIONS      AND      PEIMABY 
ELECTIONS,   }{   47-54. 
TOL    CONDUCT  OP  ELECTION,  gj  68-81. 
IS.    CODNT  or  VOTES,  RETURNS  AND 

CANVASS,  a  82-9L 
t    CONTESTS,   S!   B2-135. 
XL    VIOLATION  OP  ELECTION  LAWS, 
a  136-146. 


f  3.  Bta.tntOTT  Provlsloiu — OonstncUon. 
[a]  Section  13e6a  of  the  Political  Code  ia 
Kut  ancDDBtitutional  for  imposing  an  addi- 
tion qualiflcation  to  those  prescribed  for  elee- 
tora  by  section  1  of  article  II  of  the  conatitu- 
tion;  nor  ia  it  nnreasonablo  beeanae  witb  the 
close  of  registration  the  elector  loses  bis 
right  to  change  hia  party  allegiance  in  eon- 
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aequenee  of  a  change  in  his  political  convic- 
tiona,  and  is  precluded  from  taking  part  in 
the  election  of  delegates  to  the  convention 
of  the  party  with  nbieb  on  the  day  of  the 
election  his  more  matured  opinions  wonid 
impel  him  to  cast  in  his  lot;  nor  becanse 
a  political  party  entitled  ta  participata  in  the 
primary  eleetiao  might  determine  oat  to  bold 
a  convention  or  nominate  candidates,  and  by 
ao  doins  might  deprive  a  member  of  that 
party  of  the  right  to  vote  at  the  euaning 
primary. — Schoatag  v.  Cator,  151  Cal.  000,  91 
Pac.  502. 

V.     BEOISTBATION  OF  VOTERS. 

§  38.  Elections  Subject  to  Beglstratlon 
Lawa. 
[a]  Where  the  act  of  March  14,  1907  pre- 
scribes that,  except  as  otherwise  provided 
therein,  the  general  election  law  aball  con- 
trol, the  registration  of  voters  moat  be  con- 
trolled by  tne  general  law,  and  the  certificate 
made  by  the  etetk  aa  to  additional  regiatra- 
tioQ  within  forty  days  nrior  to  the  election 
was  proper  under  the  law. — Cerini  v.  Do  Long, 
7  Cal.  App.  398,  94  Pae.  582. 

FRUIABT 

CONSTITUTIONAL     iifD     BTATDTOET     PEOVl- 

SrONS,  I  *T. 
NOMINATION  BY  PRIUABT  ELECTION,  I  «8. 
NOUINATION  BY  PETITION,  ]  BO. 

REQUISITES  OP  PETITION,  |  61. 

OEETIFICATES  OF  NOMINATION,  i  53. 

§  47.    Conatitntional    asd    Btfttntorr    Provl- 

[a]  Section  1366a  of  the  Political  Code, 
providing  that  in  all  places  where  the  primary 
election  law  ia  in  force  auch  elector  at  tbe 
time  of  registering  or  of  transferring  regie. 
tration,  shall  declare  the  name  of  the  political 
party  with  which  he  intends  to  afGliate  at 
the  ensuing  primary  election  or  etectiona,  that 
Fuch  name  shaK  then  be  stated  in  his  afiidavit 
of  registration,  and  that  he  shall  not  be  al- 
lowed to  vote  on  behalf  of  any  other  parly, 
or  for  delegatea  to  the  convention  of  any 
other  party,  by  virtue  of  that  registration, 
unless  before  the  close  of  registration  he  an- 
nounces and  has  recorded  a  change  of  his 
party  allegiance,  and  if  he  refusea  to  so  give 
the  name  of  his  party  that  fact  is  to  be 
Btated  in  tbe  record,  and  he  shall  not  be  per- 
mitted to  vote  at  all  at  the  ensuing  primary, 
unless  before  the  close  of  registration  be  de- 
claies  his  party  allegiance  by  afBdavit;  and 
section  1361a  of  tbe  same  code,  empowering 
tbe  several  political  parties  to  prescribe  ad- 
ditional tests,  if  they  desire  to  do  so,  for 
Iboee  who  offer  to  vote  for  delegates  to  their 
respective  conventions,  are  not  in  conflict, 
and  neither  is  unconstitatienal  by  reason  of 
the  enactment  of  the  other.— Schostag  v. 
Cator,  151  Cal.  600,  Bl  Pac.  S02. 

[b]  The  fact  that  section  ISSSa  of  the 
Political  Code  contains  a  saving  clause  in 
favor  of  all  electors  who  were  registered  be- 
fore ita  enactment^  permitting  them  to  vote 
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at  th«  GnBuing  pTimary  election  notwitbitand- 
ing  their  affidavits  of  regiatrstion  eootain 
DO  declaratioQ  or  aSHiation  with  politi- 
cal party,  does  not  lender  the  section  aneon- 
gtitutionat  for  lack  of  uniformity  in  itt  opera- 
tion, in  that  it  creates  claasea  and  impoaei 
more  oneroaa  condition  a  upon  one  daaa 
than  another. — SchoBtag  t.  Cator,  151  Cal. 
600,  91  Fac.  502. 

[c]  Section  2^^  of  aitiele  II  of  the  eoa- 
■titution,  which  empowera  the  legialatare  to 
provide  fot  and  lefniUte  primary  eleettonB, 
and  to  prescribe  teats  of  tne  Tigtita  of  elec- 
tors to  vote  at  primary  eleetiooa  by  diraet 
enaetment,  or  to  delegate  to  the  governing 
ttodies  of  the  respective  parties  the  power 
to  prescribe  such  teate,  authoiizea  it  to  partly 


SchoatBg  T.  Cator,  ISl  Qal.  600,  91  Pac  50E. 

[d]  Section  2^  of  article  II  of  the  constita- 
tion  must  be  construed  in  the  light  of  the 
evils  it  was  de signed  to  remedy  and  the 
course   of   legiatation   and    judici^    decisions 

Jrior  to  ita  adoption,  and  the  power  by  it  con- 
erred  upon  the  legislature  to  prescribe  testa 
of  the  right  to  vote  at  primary  elections 
should  Dot  be  narrowed  by  coDstrnctioD. — 
Scboslag  V.  Cator,  151  Cal.  600,  61  Pac.  602. 

[e]  The  primary  election  law  is  not  nncon- 
Btltutional  either  in  not  preserving  secrecy 
in  voting  or  in  arbitrarily  classifying  voters 
and  discriminating  between  the  classea  so 
made,  or  in  impairing  the  right  of  citizens 
to  assemble  together  and  instruct  their  repre- 
aentalives,  or  in  investing  state  officers  with 
judicial  functions.  In  none  of  these  respects 
does  that  law  violate  the  spirit  or  intent  of 
section  2^  of  article  II  of  the  constitution. — 
Kats  V.  Fitzgerald,  162  Cal.  433,  93  Pac.  HE. 

[f]  By  virtue  of  section  2^^  of  article  H 
of  the  eoustitntion,  the  state  has  declared 
that  political  parties  shall  be,  as  to  their 
mode  of  holding  conventions  and  nominating 
candidates  for  public  office,  regarded  as  pub- 
lic bodies  whose  methods  ere  to  be  controlled 
by  the  state. — Kat£  y.  Fitzgerald,  152  Cal. 
433,  93  Fac.  112. 

[g]  There  is  no  discrimination  between  large 
and  small  political  parties  becanse  of  the  pro- 
viaions  of  section  1361  of  the  Political  Code, 
extending  the  operation  of  the  primary  law 
only  to  such  political  parties  as  have  polled 
three  per  cent  of  the  total  vote. — Katz  v. 
Fitzgerald,  152  Cal.  433,  93  Pae.  112. 

[b]  Sections  118S  and  1190  of  the  Political 
Code  do  not  vest  judicial  powers  in  the  sec- 
retary of  state,  derka,  and  other  officers,  in 
that  they  are  empowered  to  strike  from  the 
list  of  names  of  candidates  nominated  by 
petition  the  names  of  those  who  have  voted 
at  any  primary  election. — Katz  v.  Fitzgerald, 
152  Cal.  433,  93  Pae.  112. 

5  4S.    Nomlnatioii  by  Prlmaiy  Election. 

[a]  The  primary  election  law  doea  not  da- 
etroy  the  right  of  aelf -preservation  of  polit- 
ical parties,  for,  in  addition  to  the  teats  which 
the  legislature  has  prescribed,  it  remains  with 
the  managing  bodies  of  the  political  parties 
to    require    additional    teats    of    qualification 


before  a  citizen  may  be  allowed  to  vote  the 
party  ticket. — Katz  v.  Fitzgerald,  152  Cal. 
4S3,  93  Pac.  112. 

[b]  While  primary  elections  are  noir  eon- 
ducted  under  the  law,  and  are  to  that  ext«nt 
a  part  of  the  elective  system  of  the  state,  it 
ia  the  lecrecy  of  the  ballot  which  the  law 
protects,  and  not  secrecy  as  to  the  political 
party  with  which  the  voter  deairea  to  act. — 
Katz  V.  Fitzgerald,  152  Cal.  433,  93  Pac.  112. 

§  SO.    Nomination  by  Fetltton. 

[a]  There  ia  no  arbitrary  elassidcation  of 
voters  by  reason  of.  the  provision  prohibiting 
one  who  has  exercised  the  right  to  vote  at  a 
primary  election  from  signing  a  petition  for 
another  candidate. — Katz  v.  Fitzgerald,  152 
Cal,  433,  93  Pac.  112. 

[b]  Under  section  I18S  of  the  Polttical  Code 


existing  political  party  or  so  similar  thereto 
that  voters  may  be  misled  thereby.  Wb-ire 
the  name  adopted  is  in  some  respects  similar 
to  (hat  of  a  pre-existing  party,  the  court,  in 
determining  whether  it  is  liable  to  mislead 
the  public,  may  consider  matters  of  pnblic 
and  common  knowledge  each  as  the  existence 
of  the  old  paities  and  their  respective  names 
in  common  use,  the  recent  formation  of  a 
new  party  known  by  the  name  adopted  in  the 
certificate,  or  the  absence  of  any  such  or- 
ganization, and  from  all  these  circumstances 
thus  known  may  consider  the  probability  of 
deception  by  the  designation  adopted. — Part- 
ridge V.  Devote,  148  Cal.  167,  82  Fac,  775. 

[e]  The  organizers  of  a  new  part);  can  al- 
ways find  a  party  designation  which  is  wholly 
distinct  from  the  name  of  an  existing  party; 
and  when  every  legitimate  purpose  ean  bo 
accomplished  by  the  adoption  of  a  name 
entirely  distinct,  and  which  can  deceive  no 
one,  they  are  required,  nnder  a  proper  con- 
struction of  the  law,  to  select  such  name. 
(Per  Beatty,  C.  J.,  concurring.)— Partridge  v, 
Devoto,  148  CaL  167,  82  Pac.  77S. 

§  51.    Seqnlslteg  of  FetiUon. 

[a]  Nominations  by  different  sets  of  voters 
by  certificates  which  are  the  mere  repetltioiie 
of  names  nominated  by  the  convention  of  the 
"Union  Ijabor  Party,"  repeated  under  psrty 
names  designated  "Independent  Bepublieitn 
Party"  and  "Independent  Democratic  Party," 
no  previous  party  having  been  formed  by 
either  of  those  names  and  no  differences  ur 
diaeensions  having  arisen  as  to  any  poliiieat 
principle  in  the  Republican  party  or  Demo- 
cratic party,  both  of  which  had  made  their 
regular  nominations,  may  mislead  voters  and 
are  invalid  nnder  section  1188  of  the  Politirnl 
Code. — Partridge  v.  Devoto,  148  Cal.  167,  S2 
Pac  775. 

§  52.    Oertlflcatea  ef  Nomination, 
[a]  Conceding  that  the  registrar  of  the  city 

and  county  of  San  Francisco  is  not  required 
to  keep  hia  office  open  for  the  reception  of 
such  certificates  of  nomination  after  the  houre 
prescribed  by  law,  yet  if   he   does  keep   his 
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offlee  open  after  tbose  Iiodts,  it  it  hii  doty 
to  receive  and  file  sach  eoTtificates,  thoDgh 
presented  after  the  lawful  bauTs. — CoEgriff  v. 
Board  of  Etectioa  ComQiiBsioiien,  ISl  C&l. 
407,  91  Fae.  9S. 

[b]  Such  certifieate  of  nomination  filed  at 
anj  time  on  the  Beventeentb  da^  of  October 
for  an  election  to  be  held  on  the  sixth  day 
of  the  succeeding  November  is  filed  tnentjr 
days  before  tbe  day  of  election, — Coagrift  v. 
Board  of  Election  Commissioners,  151.  Cal. 
407,  91  Pae.  98. 

[c]  Under  section  II9S  of  the  Political  Code, 
IS  amended   in    1901,   providing  that   certifl- 

■   i  of   party  nominationB,  not  made   by  ." 


;  and  designating  themBelvca  aa  a  polit- 
ical party  with  a  specified  party  name,  may 
be  filed  "not  more  than  fifty  days  nor  lea« 
Iban  twenty  days  before  the  day  of  election," 
tbe  word  "di.ys"  as  there  used  refers  to  a 
day  aa  a  unit  of  time,  and  not  as  an  aggrega- 
tion of  a  certain  number  of  hours,  minutes, 
or  seeoDds.  In  making  sneh  computations, 
the  hours  are  not  counted  to  ascertain  whether 
a  period  of  twenty-foar  hours,  or  a  given 
Qnicber  of  such  periods,  have  elapsed  between 
(he  act  to  be  done  and  the  day  from  wbich 
tbe  time  is  to  begin  running.  Conseqaeutly, 
tvery  day  and  every  part  of  that  day  is  on* 
dny  before  every  part  of  tbe  succeeding  day. 
Cotgriff  V.  Board  of  Election  Commissioners, 
151  CaL  M7,  91  Pac  83. 

Vm.    CONSUOT  OF  ELEOnOK. 

S  79.  Inegolarltlefl,  Enon  Mid  Defects — 
Illegal  Votes. 
[a]  Votes  east  for  anch  a  candidate  with 
knowledge  of  a  promise  of  the  candidate  not 
to  qualify  if  elected  and  for  the  porpose  of 
preventing  tbe  fllling  of  the  office,  are  not 
"illegal  votes,"  within  tbe  meaning  of  sub- 
division 4  of  that  section,  authorizing  a  eon- 
test  "on  account  of  illegal  votes."  The  legal- 
ity or  illegality  of  a  vote,  cast  by  a  qualified 
elector  in  the  form  prescribed  by  law,  does 
not  depend  upon  thi  motive  or  purpose  ffhieh 
may  have  actuated  him. — Bush  v.  Head,  1S4 
Cal,  277,  97  Pae,  512. 


DITEBUntATIOIf    OF    BISCLT,    IM    OENEBAL, 

183. 
COCHT  OP  TOTEB— lEBBGDIJBITIES  AND  EB- 

R0B8,  I  ee. 
CASVAS8  OP  RETORN8,  I  89. 
CEBTIFICATI  OP  ELECTION.  1  90. 

i  B2.    Detarmlnatton  of  Besult,  In  OeneraL 

[a]  The  ballot  should  be  liberally  construed, 
and  the  intendmeDts  should  be  in  favor  of  a 
rnnstniction  which  will  render  the  ballot 
effective,  rather  than  one  which  wiU,  on  a 
teehaical  ground  render  it  ineffective. — Has- 
M\  V.  City  of  Long  Beach,  153  Cal.  543,  90 
Pac.  82. 

[b]  The  election  of  a  candidate  by  a  ma- 
lority  of  tbe  votea  emit,  who  waa  ineligible 


by  reason  of  iiis  holding  tbe  federal  otBce  of 
postmaster  at  tbe  time  of  tbe  election,  cannot 
have  the  effect  to  cause  the  election  of  an 
eligible  candidate  having  a  less  number  of 
votes,  but  must  be  ennnlled  as  invalid. — 
Campbell  v.  Tree,  7  Cal.  App,  151,  93  Pac. 
1060. 

§  8S,    Count    of    VAtes— IiregQlarltlM    and 

[a]  A  tabulated  statement  of  the  votes,  giv- 
ing one  of  the  defendants  the  highest  num- 
ber, is  only  prima  facie  evidence  of  the  facts 

recited,  and  sach  evidence  is  overcome  by  the 
facts  appearing  that  the  board  of  supervisors 
counted  many  more  votes  than  were  cast,  and 
many  more  votes  than  were  registered  In 
the  township,  thus  showing  that  the  basis  of 
the  certificates  and  declaration  of  election  is 
UDieliable  and  illegal. — People  v.  Davidson, 
2  Cai.  App.  100,  63  Pac.  IGL 

§  89,    Canvass  of  Betnma. 

[a]  Where  the  county  clerb  of  Fresno 
county  had  eertifled  additional  registration 
within  forty  days  of  the  election,  the  refusal 
of  the  commissioner  to  canvass  the  return  for 
hia  failure  to  certify  additional  registration 
to  the  date  of  the  election,  and  tbeii  declara- 
tion that  tbe  election  was  void  on  that 
ground,  and  the  ordering  of  a  new  election, 
was  judicial  action  in  excess  of  the  power 
of  the  commissioners. — Cerlni  v.  Do  Long,  7 
Cal.  App.  39S,  94  Pac.  562. 

§  90.    Certificate  of  Section. 

[a]  The  presumption  applicable  to  an  or- 
dinary certificate  of  election  of  a  right  to 
the  office  does  not  apply  where  certificates 
are  issued  to  two  persons  at  the  same  time 
for  the  same  office,  which  both  of  them  can- 
not hold;  and  where  both  of  them  are  de- 
clared elected,  there  can  be  no  presumption 
in  favor  of  either  of  tiiem  from  such  declara- 
tion.— ^People  *.  Davidson,  2  CaL  App.  100 
83  Pae.  161. 

X.    CONTESTa. 
KATUllB    AND    KI0HT8    OP    ACTION— NATURE 

AND  EXISTENCE  OP  BEMEDT.  I  98. 
DEFENSES.  |  98. 
PEK80NS  AOAIHST  WHOM  PBOCEEDIHOS  HAT 

BE  BBOUOHT,  |  10$. 
FLEADINQ — OOUFI.AINT,  FETTTIOH  OB  STATE- 

UENT.  1  108. 
EVIDENCE— PRE8UKPTI0NS  AND  BDBDEN  OF 

FBOOP,   1 112. 

WEIGHT  AND  SOPPICIENCT.  1 115. 

BCOPK  OP  INQUIEY  AND  POWERS  OP  COCRT  OE 

BOARD,  i  120. 
JUDOUENT,  I  IZe. 
■ COSTS.  I12SH. 

CONCLUSrVENEfla,    OPERATION    AND    EP- 

PEOT,  I  127. 

APPEAL    AND    ERROR— EFFECT    OP    APPEAL, 
I128W. 

PROCEEDINGS  POS  BEVIEW,  |  HO, 

—~  REVIEW.  |isa. 

DETEBUINATION    AND    DISPOSITION   OP 

APPBAU  f  1S4. 
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$  B3.    Ketnre  lad  BlgliU  of  Actloa— NAtnre 

uid  Bxifitance  of  B«m«dT. 
[k]  No  retned^  bj  conteit  being  provided  for 
in  the  statute,  if  any  judicial  irrong  hag  been 
committed  in  the  conduct  of  the  election  the 
■nporior  court  may,  in  the  exercise  of  its 
eqnity  powers,  remedy  auch  judicial  wrong. 
Ceriui  v.  Do  Long,  ?  Cal.  App.  898,  94  Fac. 
5S2. 
§  SB.    Defeiuea. 

[a]  The  failure  of  aoch  candidate  to  qualify 
does  not  affect  the  right  of  an  elector  to 
maintain  a  contest. — Bush  t.  Head,  154  CaL 
277,  97  Pae.  619. 

S  105.  Persons  Against  Wbom  FrocMdinsa 
may  b«  Sronglit. 
ta]  Under  section  1111  of  the  Code  of  Civil 
Procedure,  providing  for  a  contest  of  the 
right  of  an  J  person  declared  elected  to  an 
office  "to  be  exercised"  in  a  county,  eit;  and 
eoanty,  city,  or  any  political  snbdivision  of 
either,  the  office  of  judge  of  the  superior 
court  is  a  proper  subject  of  contest. — Bush  v. 
Head,  154  Cal.  277,  97  Fac  SIS. 

§  108.    Pleading — OompUJnt;     Petition     or 


[a]  The  complaint  being  sufficient  against 
both  defendants  npon  general  demorrer  is 
not,  In  tho  absence  of  a  special  demurrer  for 
ambiguity  or  uncertainty,  affected  as  to  its 

sufficiency  by  the  mere  averment  that  one 
of  the  defendants  received  the  highest  nom- 
ber  of  votes,  without  averring  that  he  re- 
Feived  the  highest  nalnber  of  legal  votes. — 
People  V.  Davidson,  2  Cat.  App.  100,  83  Fac. 


the  purpose  failed  to  show  the 
either  of  the  defendants,  the  contrary  pre- 
sumption arose,  and  id  the  absence  of  other 
evidence  showing  it.  this  presumption  alone 
would  justify  the  findings,  conclusion,  and 
judgment  of  ouster  against  both  of  them. — 
People  V.  Davidson,  2  Cal.  App.  100,  83  Pae. 
161. 

I  lis.    Weitfit  Mid  Snffldency. 

[a]  The  last  preceding  federal  and  state 
census  were  admissible  evidence  of  popula- 
tion; but  the  election  proclamation  cannot 
be  considered  as  conclusive  or  any  evidence 
that  the  population  of  the  township  was  more 
than  six  thousand. — People  v.  Davidson,  2 
Cal.  App.  100,  83  Fac.  161. 

[b]  Where  the  evidence  sufficiently  supports 
the  material  finding  that  the  population  of 
the  township,  at  the  time  of  the  election,  as 
shown  by  prior  enumerations,  was  less  than 
six  thousand  persons,  a  sub  sequent  census 
can  have  no  bearing  upon  the  issue,  and  an- 
other finding  as  to  the  appciSc  number  of 
inhabitants  is  immaterial. — People  v.  David- 
son, 2  Cal.  App.  100,  83  Pae.  161. 

[c]  The  fact  that  there  were  four  precincts 
as  to  which  no  testimony  was  given  by  the 


eeeded  indicates  that  the  conduct  of  the  e 
tion  was  the  same  in  all  precincts,  and  the 
eoontiug  of  those  precincts  as  tallies  would 
change  the  highest  vote,  by  mere  guesswork. 
People  V,  Davidson,  2  Cal.  App.  100,  83  Fa&. 
lai. 

S  120.  Scop«  of  Inaidijr  and  Powen  of  Court 
or  Board, 
[a]  Where  it  appears  from  the  facts  ad- 
mitted and  proved  that  the  whole  election 
was  conducted  on  the  theory  that  two  COndi- 
dates  were  to  be  voted  for,  and  the  great 
miajority  of  the  votes  cast  were  illegal,  and 
the  number  of  single  votes  is  unknown,  thers 
is  no  basil  upon  which  to  justify  a  pro  thIb 
deduction  of  illegal  votes  or  an  apportioa- 
ment  of  legal  votes,  and  all  must  be  rejected. 
People  V.  Davidsoi^  2  Cal.  App,  100,  83  Pae. 
161. 

§  126L  Jndgmant. 
[a]  On  a  contest  of  the  rigbt  of  the  [icrsoii 
so  elected  to  hold  the  office  of  superior  judge, 
he  having  received  the  highest  number  of 
legal  votes  at  the  election,  the  court  has  no 
authority,  under  section  1123  of  the  Code  of 
Civil  Procedure,  to  render  any  further  judg- 
ment than  one  annulling  the  election.  It  baa 
DO  power  to  declare  elected  a  candidate  who 
did  not  receive  the  highest  number  of  the 
legal  votes.— Bush  v.  Head,  154  CaL  277,  9T 
Pae.  519. 

§  126ys.    Costs. 

[a]  Where  an  election  Is  annulled  npon  % 
contest,  a  judgment  for  costs  must  be  ren- 
dered in  favor  of  the  contesting  party  against 
the  party  whose  election  was  contested. — 
Campbell  v.  Free,  7  Cal.  App.  151,  93  Pm. 
1060. 


-  OondndTenen,   Operation   muI 


§  127. 
Effect 

[a]  Under  section  1127  of  the  Code  of  Civil 
PTocednre,  relative  to  the* contest  of  elections, 
providing  that  "Whenever  an  election  is  an- 
nulled or  set  aside  by  the  judgment  of  the 
superior  court,  and  no  appeal  has  been  taken 
within  ten  days  thereafter,  the  commission, 
if  any  has  issued,  is  void  and  the  office 
vacant,"  the  word  "commission"  includes  & 
"certificate  of  election"  issued  by  the  clerk 
of  a  county  under  seal  of  the  superior  coort, 
as  evidence  of  title  to  office,  opon  the  declam- 
tion  of  election  of  a  county  officer  made  by 
the  board  of  supervisors  sitting  as  a  can- 
vassing board;  and  npon  failure  of  the  county 
officer  holding  such  certificate  to  appeal  with- 
in ten  days  after  annulment  of  hie  election 
his  certificate  of  election  is  finally  inval- 
idated and  annulled  as  evidence  of  title  to  tbe 
office.— Witaon  v.  Fisher,  148  Cal.  18,  82  Pae. 
421. 

§  128Vs.    Appeal  Mid  Errors-Effect  of  Ap- 
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&Tor  of  the  coutMtant  declaring  him  elected 
and  amiulliiig  the  certificate  of  election  held 
bj  the  incambent,  if  taken  witbio  ten  days 
after  judgment,  operatea  as  an  absolute  am- 
peaaion  of  the  indgment,  and  continue!  the 
cetti£cate  of  election  in  foil  force  during  iti 
pendency,  and  entitles  the  ineumbent  to  hold 
the  office,  discharge  its  duties,  and  receive 
the  compensation  until  the  affirmance  of  the 
judgment  on  appeai.^DhubbucIc  t,  Wilson, 
151  Cal.  162,  SO  Fac.  524. 

§  ISO.    Proceedings  for  Berlev. 

[a]  Alt«r  rach  failure,  notwithstanding  a 
■nbsequent  appeal  by  the  incumbent  of  the 
county  office,  no  warrant  can  be  drawn  for 
any  part  of  hia  salary  until  the  contest  lias 
been  finally  determined;  and  mandamus  will 
not  lie  to  compel  the  anditor  to  draw  a  war- 
rant therefor  pending  such  appeal.  Ueder 
eectioD  936  of  the  Political  Code  an  incum- 
bent must  bold  a  valid  and  subsisting  cer- 
tificate of  election  to  be  entitled  to  salary 
within  the  exception  stated  therein. — Wilson 
V.  Fisher,  148  Cal.  13,  82  Pae.  HI. 

[b]  After  judgment  rendered  upon  an  elec- 
tion contest,  the  draft  of  the  bill  of  excep- 
tions of  the  losing  party  must  be  prepared 
and  served  within  the  ten  daya  allowed  br 
the  terms  of  section  SSO  of  the  Code  of  Civil 
Procedure,  unless  the  time  for  so  doing  is 
extended  by  the  judge,  or  by  stipulation. — 
MeCarty  v.  Wilson,  2  CaL  App.  154,  83  Pae. 

no. 

[c]  Where,  through  neglect  of  the  contestee 
to  appeal  within  ten  days  after  notice  of 
judgment  of  the  contestant  of  his  electioo, 
his  certificate  became  void,  and  thereafter 
the  judge  made  a  conditional  order  extend- 
ing time  to  the  contestee  to  present  his  bill 
of  eiceptioni,  the  conditions  of  which  he 
ne^ected  to  comply  with,  and  took  an  un- 
successful appeal  from  the  order,  if  the  order 
was  ineffectual  in  an  election  contest,  as  be- 
ing without  jurisdiction,  or  if  it  be  con- 
sidered valid,  where,  after  affirmance  of  the 
order,  the  offer  of  the  contestee  to  comply 
with  the  conditions  was  not  sufficiently  in- 
clusive oo  his  part,  or  where,  as  the  result 
of  his  appeal,  the  conditionB  bsd  become  so 
changed  that  he  could  not  comply  therewith, 
he  being  still  responsible  for  such  conditions, 
no  legal  obligation  rests  upon  the  judge  to 
settle  the  bill,  and  mandamus  will  not  lie 
to  compel  him  to  settle  and  allow  it.— Wilson 
V.  Amot,  2  Cal.  App.  S70,  84  Pac.  293, 

§  132. SeTl«w. 

[a]  Where  the  ballots  were  destroyed  the 
evidence  of  the  election  officers  was  the  best 
in  degree;  and  the  admission  of  it  was  harm- 
less, when  the  judgment  is  sustained  by  the 
adverse  presumption  arising  from  the  records, 
and  testimony  showing  the  general  manner 
of  conducting  the  election,  and  the  large  num- 
ber of  votes  counted  as  compared  with  the 
Dumber  of  ballots  east. — People  v.  Davidson, 
2  CaL  App.  100,  S3  Pke.  lei. 


S  134.    Determlnntlon  and   DlspositloB 

of  Appeal 

[a]  Where  a  former  judgment  for  the  con- 
testee was  reversed  by  this  court,  which  de- 
cided the  election  of  the  contestant,  who 
obtained  judgment  upon  a  second  trial,  and 
the  contestee  neglected  to  serve  his  draft  of 
the  bill  of  exceptions  in  time,  the  court  acted 
within  its  power  and  discretion,  in  making 
it  a  condition  of  relief  from  such  neglect, 
that  the  contestee  should  surrender  the  office 
to  the  contestant  ponding  an  appeal  from  the 
judgment,  which  he  might  otherwise  hold  dnr- 
ing  the  term  of  office,  the  contestant  being 
required  to  give  security  to  repay  to  the 
contestee  all  emoluments  received,  should  the 
contestee  prevail  in  bis  appeal. — McCarty  v. 
Wilson,  2  Cal.  App.  154,  83  Pae.  170. 

ZI.     VIOLATION    OF    ELEOTION    LAWS. 

§  138.    Offenses  and  BesponsihiUtjr  Therefor 
—Violation  of  Eegtstration  Laws. 

[a]  A  promise  not  to  qualify  made  by  a  can- 
didate for  the  office  of  superior  judge,  is  in- 
hibited by  section  10  of  the  act  of  February 
23.  1893,  to  promote  the  purity  of  elections 
(Stata.  1893,  p.  12),  which  makes  it  unlawful 
for  any  person  to  offer  to  pay  "any  money 
or  other  valuable  consideration,"  to  induce 
any  voter  to  vote  in  a  particular  way,  and  is 
a  ground  of  contest  under  that  act  of  the 
right  of  such  candidate,  if  elected,  to  bold 
the  office.— Bush  v.  Bead,  1S4  Cal.  277,  97 
Pac.  519. 

[b]  The  fact  that  the  failure  on  the  part 
of  the  person  elected  to  qualify  would  result 
in  a  vacancy,  which  could  be  filled  by  the 
governor's  appointment,  does  not  affect  the 
illegality  of  the  promise,  nor  its  sufficiency 
as  a  basis  for  contesting  the  election.  And 
where  the  petition  on  the  contest  avers  that 
the  promise  was  made  to  induce  the  electors 
to  vote  for  the  respondent,  and  that  it  did 
induce  them  to  so  vote,  it  cannot,  on  de- 
murrer, be  presumed  that  the  contrary  is  the 
fact.- Bush  V.  Head,  154  Cal.  27T,  97  Pac. 
619. 


Inchide  IrandiilaM  appreprUtlDn  of  personal  prop. 
tttj  by  on*  In  posxHlon  tbsreot,  to  wnom  It  bas 
bean  Introstad  bj  or  for  the  ownn.  as  ballet,  lai- 
vut,  scent.  tmst««,  public  ulBcfir,  etc.;  nstur*  snd 
•lemants  of  the  ertmaa  of  ambssslamant,  laieany  by 
ballaa,  etc.;  uatnia  and  eztont  of  criminal  respanstbU- 
itr  thaiatot,  and  graands  of  defanw;  and  prosaootlon 
and  pnnlslunant  of  incb  uta  ai  pnbllc  offanaaa. 
KATURE  AND  EI.EUENT8  OF  OFFENSE  IN  GEN- 
ERAL,  g  1. 

DEMAND  A8  CONDITIOH  PRECEDENT,  |  8. 

EUBEZZLEMENT  BT  PARTIOI7LAB  CLASSES  OF 

PERSONS — AGENTS,    1  II. 

GUARDIANS,  {  ISU. 

DEFENSES,  |  IS. 
VENUE.  I  21. 

INDICTMENT    OR    INFORM ATI0IT—RE(JD18rTEB 
AND  SUFFICIENCY,  122, 

DESCRIPTION  OP  PBOPEBTT.   |  SB. 

— —  VALUE  OP  PROPEBTT,  I  36. 
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EUBEZZLEMENT,  SB  1-87. 


OWNEMHIP  OF  PROPBRTT,  |  ST. 

CAPACITT    OE    CHARACTER    IN    WpiCH 

PROPERTY  WAB  EECEIVED  OR  HELD,  1  88. 

VENUB,  g  SOli. 

BVIDENCE— ADMI88IB1LITY  IN  GENERAL,  |  a9. 

PRESUMPTIONS,  i  88. 

WEIGHT  AND  BDFPIOIENCY,  I  S^ 

TBIAL— INSTRUCTIONS.   I  86, 


[a]  The  easential  elementB  of  the  offeuM  of 
embezzlement  are  the  fiduciary  relatiauR  aria- 
ing  where  one  intniata  property  to  another, 
and  the  fraadulent  appropriation  of  the  prop- 
erty by  the  latter. — Peopla  v,  O'Erian  8  Cal, 
App.  64X,  B7  Pae.  679. 

§  3.  ^^  Demand  as  Oondltloa  Precedent. 
[a]  Where  the  defendant  aa  paasenger 
agent  of  a  railroad  company  embezzled 
moDsy  for  the  sale  of  tickets  by  appropriat- 
iag  the  aame  to  his  own  aae,  which  was 
knowD  to  the  officers  of  the  company  when 
he  left  its  employment,  no  demand  for  ita  re- 
turn was  necBBiary  to  eoaatitute  the  offense. 
Ez  parte  Vice,  S  Cal.  App.  1S3,  89  Pae.  983. 

§  13.  EmbeEzIement  by  Farttcnlai  Olaasei 
of  Persons — ^Agents, 
[a]  There  are  four  eaaential  elements  of  the 
offense  of  embezzlement  by  an  agent  which 
most  concur,  and  each  of  which  mnat  be 
proved  beyond  a  reasonable  doubt,  viz.:  1. 
That  defendant  was  such  agent;  2.  That  the 
embezzled  property  was  received  by  him  as 
that  of  his  employer;  3.  That  he  received  it 
in  the  course  of  hia  employment;  and  i.  That 
he  appro])riated  it  to  bis  own  use  with  intent 
to  steal  it. — Peopla  v,  Hemple,  4  CaL  App. 
120,  87  Pac.  227. 

§  ISVa.    Onardlans. 

(a]  The  money  alleged'  to  have  been  "bor- 
rowed"  from  the  infant  and  appropriated  to 
the  guardian's  use  without  any  order  of  court 
was  misappropriated  or  embezzled  by  biin; 
and  the  note  and  mortgage  to  the  ward  conld 
be  no  defense  to  such  embezzlement.-^— Cum- 
mings  V.  Stiobridge  Land  Byndicate,  ISO  Cal. 
209,  119  Am.  Bt.  Bep.  189,  88  Pae.  901. 

§  19.    Defenses. 

[a]  Upon  the  trial  of  a  deputy  assessor  ac- 
cased  by  the  information  of  having  received 
a  apeci&c  sum  belonging  to  the  county  and  of 
having  embezzled  the  same,  where  the  proof 
abowe  that  the  money  waa  irregularly  re- 
ceived by  the  deputy  in  part  payment  of 
taxes  due  from  a  mining  corporation,  and 
was  fraudulently  appropriated  by  him,  he  is 
estopped  from  denying  that  be  received  the 
money  as  agent  of  the  county  and  in  tmat 
for  the  county,  and  from  urging  that  he  re- 
ceived the  same  as  bailee  of  the  mining  com- 
pany, and  that  there  was  a  variance  ai  to 
the  owneiflhip  of  the  propertv. — People  ▼. 
BobertsoD,  6  Cal.  App.  SI4,  52  Pac.  49S. 

Sb]  Conceding  that  it  was  the  official  duty 
the  assessor  to  have  collected  the  whole 
tai  prior  to  tlie  part  pnyment  received  by 
the  deputy,  the  failure  to  do  so  cannot  be 


nrg«d  in  defense  to  the  charge  of  embezde- 
ment  by  the  deputy. — People  t.  Bobertaon, 
6  Cal.  App.  514,  98  Pac.  498. 

§  SI.    Teniw. 

[a]  The  fact  that  the  certificate  cashed  was 
iasned  by  a  bank  in  Butte  City,  Montana, 
does  not  Show  any  ambiguity  aa  to  the  venue 
in  Sacramento  county,  in  this  state,  where 
the  certificate  was  therein  received,  cashed 
and  the  proceeds  thereof  embezzled  by  the 
defendant,  aa  alleged  in  the  information,  and 
a  reference  to  the  city,  county  and  state 
aforesaid  must  be  construed  aa  referring  to 
the  county  of  Sacramento,  state  of  California, 
and  the  word  "city"  may  be  disregarded  as 
surplusage.— People  ».  O'Brian,  8  Cal.  App, 
641,  97  Pac.  679. 

§  22.    Indictment  or  Information — Baqolsltei 
and  Sufficiency. 

[a]  The  information  was  not  required  to 
aver  the  corporate  character  of  the  bank 
issuing  the  certificate  of  deposit,  where  that 
bank  does  not  appear  to  have  been  an  in- 
jured party,  and  was  not  a  party  to  the  trans- 
action between  the  bailor  and  bailee  of  the 
certificate,  which  was  cashed  in  the  city  and 
county  of  Sacramento,  and  the  proceeds 
thereof  there  embezzled  as  against  the  bailor. 
People  V.  O'Brian,  8  Cal,  App,  641,  97  Pae 
670. 

[b]  An  information  for  embezzlement  aver- 
ring that  a  certificate  of  deposit  of  the  vala<) 
of  (250  was  intrusted  by  the  owner  to  de- 
fendant as  a  bailee,  who  cashed  the  same 
for  the  account  of  the  bailor,  and  willfully, 
fraudulently    and   feloniously   embezzled    the 

froceeds  thereof,  and  converted  the  same  tc 
is  own  use  without  the  consent  of  the  bailor, 
sufficiently  charges  the  crime  of  embezzle- 
mont.— People  v,  O'Brian,  8  Cal.  App.  641,  97 
Pae.  679. 

§  26.    — —  DeaCTlpUon  of  Propertr. 

[a]  The  fact  that  the  defendant  is  charged 
with  the  embezzlement  of  the  money  derived 
from  the  cashing  of  the  certificate  of  de- 
posit, instead  of  the  certificate  itself,  can- 
not avail  the  defendant;  since  it  is  expressly 
provided  in  section  507  of  the  Penal  Code 
that  "every  person  who  embezzles  property 
intrusted  to  nim,  or  the  proceeds  thereof,  is 
guilty  of  embezzlement." — People  v,  O'Brian, 
8  Cal.  App.  641,  97  Pae.  879. 

§  26.    Value  of  Property. 

[a]  Where  the  value  of  the  certificate  waa 
alleged,  it  is  sufficient  for  pnrposcs  of  the 
demurrer;  and  it  is  unneceseary  further  to 
aver  that  the  certificate  was  issued  by  the 
bank  and  covered  money  of  the  bailor  depos- 
ited therein.  The  value  would  be  matter  of 
proof  on  the  trial.— People  v.  O'Brian,  8  CaL 
App.  641,  97  Pac.  679. 

§  27,    Ownenhlp  of  Pnptxtr, 

[a]  The  averment  that  the  b^lor  was  the 
owner  of  the  certificate  of  deposit  intrusted 
to  the  defendant  bailee,  that  defendant 
cashed  it  and  received  the  proceeds  thereof, 
eoupled    with   the   averment   that  he   did    to 
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far  and  on  account  af  tht  bailor,  ■affleientlj 
alleges  the  bailor's  owne rtibip  ol  the  proeeeds 
in  money  embezzled. — People  t,  O'Briui,  8 
Cal.  App.  641,  B7  Pac  679. 

$  28.     Oanarity  or  Ofauactn  Is  IVUcb 

Proportr  was  B»celTed  or  Held. 

[a]  Ad  informatioD  for  embeszlement  which 
charges  that  defendant  on  a  certain  dsj  re- 
ceived tbe  iDone7  as  agent  and  servant  of 
another,  and  that  he  thereafter,  on  the  same 
day,  willfully,  nnlanfnlly,  felonioosly  and 
fraadnlently  did  embezzle,  convert  and  ap- 
propriata  the  same  to  hia  own  use,  and  not 
in  tbe  doe  and  lawful  execution  of  hii  trust, 
rafficieDtly  charges  the  continuance  of  the 
trust  ap  to  and  including  the  time  of  the 
alleged  conversion,  and  is  sufScient. — People 
V.  Hemple,  4  Cal.  App.  120,  87  Pac.  E27. 

[b]  The  gist  of  the  otFesae  of  embeEiJement 
under  section  504  of  tbe  Penal  Code  is  the 
appropriation  to  a  use  or  purpose  not  In  the 
due  and  lawful  azecDtion  of  the  trust;  and 
an  information  for  embezzlement  of  monej' 
by  a  servant  or  agent  of  an  association 
which  does  not  state  the  conditions  of  the 
trust,  nor  the  object  and  purpose  for  which 
tbe  money  came  into  his  poEsession,  nor 
that  defendant  appropriated  the  money  for 
a  purpose  "not  in  the  due  and  lawful  execu- 
tion of  his  trust,"  is  insufficient,  and  a  de- 
murrer thereto  should  have  been  sustained. — 
People  T.  UcMahill,  4  Cat  App.  2S5,  87  Pac 
404. 

S  soy,.    Veou*. 

[a]  An  information  for  embezzlement, 
which  charges  that  in  a  specified  month  of  a 
certain  year  defendant  was  the  duly  elected, 
qualified,  and  acting  county  treasurer  of  the 
county  of  the  venue  named,  and  as  snch 
county  treaaorer  ths  said  defendant  then  and 
there  had  in  bis  possession  public  funds  of 
said  county  named,  which  he  had  received 
as  such  county  treasurer  for  the  use  and 
benefit  of  said  county^  and  did  then  and  there 
fraudulent^"  appropriate  such  money,  etc., 
does  not  leave  the  venue  of  the  offense  in 
doubt.— People  v.  Amer,  8  Cal.  App.  137,  09 
Pac  40L 

f  32.    £vldeiic»-^Adiiilsa]bllltT  In  OflneraL 

[a]  In  a  prosecution  for  embezzlement,  evi- 
dence for  the  prosecution  to  the  effect  that 
the  defendant  a  few  days  before  the  discov- 
ery of  the  offense  had  made  a  payment  on  an 
interest-bearing  indebtedness  not  yet  due, 
even  if  immaterial,  was  unimportant,  and 
could  not  have  been  prejudicial. — People  v. 
Aner,  ISl  Cal.  303,  00  Pac.  698. 

[b]  The  testimony  of  the  coagent  to  tbe 
contents  of  a  receipt  claimed  to  have  been 
signed  in  a  book  not  placed  in  evidence,  and 
to  ahow  payment  of  an  agreed  percentage  of 
all  tiekcis  sold  to  the  maoager  of  the  theatri- 
cal company,  is  inadmissible  hearsay  against 
the  defendant  who  is  entitled  to  be  con- 
fronted personally  with  such  manager  as  a 
witneis  sgainat  him  for  purpose  of  cross-ex- 
amination.—People  T.  Hemple,  <  Cat  App. 
120,  87  Pm.  227. 


[c]  Where  defendant  and  a  eoagent  of  the 
same  employer  were  engaged  in  selling  tick- 
ets in  a  theater,  and  defendant  testified  that 
he  put  in  the  money  drawer  all  receipts  from 
tickets  sold  by  him,  and  appropriated  none 
to  hia  own  use,  and  it  was  there  when  the 
B^ent  took  charge  of  sales,  and  such  coagent 
did  not  testify  that  be  put  all  money  re- 
ceived by  him  into  tho  drawer,  and  testified 
that  after  looking  over  the  accounts  and  find- 
ing a  shortage^  and  after  paying  the  theatri- 
cal manager  his  percentage,  he  destroyed  all 
stubs  and  tickets,  and  could  only  testify  to 
tbe  accounts  from  a  memorandum  made  by 
him  at  the  time,  he  being  equally  liable  with 
defendant  for  the  same  money,  such  mem- 
orandum was,  under  tbe  circumstances,  a 
raere  self-serving  declaration,  and  the  court 
erred  in  admitting  it  in  evidence.^ — People 
Y.  Hemple,  4  Cal.  App.  120,  87  Pac.  227. 

[d]  The  testimony  of  the  assessor  was  ad- 
missible to  show  an  admission  by  tha  de- 
fendant that  he  was  short,  and  to  show  that 
he  had  committed  other  acts  of  embeEzle- 
ment,  for  the  purpose  of  showing  tbe  intent 
or  guilty  knowledge  with  which  defendant 
committed  the  aet  charged. — People  t.  Eob- 
ertson,  6  Cal.  App.  S14,  98  Pac.  498. 

[e]  When  it  appears  that  the  embezzlement 
charged  was  effected  by  tbe  defendant  while 
acting  as  assistant  cashier  of  a  newspaper 
by  the  manipulation  of  bank  deposit  slips 
and  passbook  entries,  such  deposit  slips  and 
passbook  entries  were  admissible  in  evidence, 
in  connection  with  other  evidence,  to  show 
that  defendant  had  in  his  possession  money 
for  deposit  which  he  failed  to  deposit  in  full, 
end  to  show  the  manner  employed  by  the 
defendant  in  tbe  perpetration  of  tbe  crime. — 
People  T.  Carlson,  8  Cal.  App.  730,  S7  Pae. 
827. 

[fj  When  the  bankbook  was  offered  In  evi- 
dence showing  the  entry  made  therein  in- 
volved in  the  esse,  tbe  court  properly  asked 
whether,  when  the  employer  or  his  employees 
took  the  money  to  the  bank,  any  of  them 
made  an  entry  in  tbe  book.  Ths  question 
did  not  involve  any  assumption  that  tbe 
money  in  question  had  been  delivered  to  the 
defendant, — People  v.  Carlson,  8  Cal.  App. 
730,  97  Pac.  827. 


§  33.    Presnmptlona. 

[aj  Where  tbe  information  charges  the  em- 
bezzlement of  a  certain  sum  of  money,  law- 
ful money  of  the  United  States,  and  the  evi- 
dence showed  that  defendant,  at  the  time  of 
tbe  official  counts  of  the  money  in  the  treas- 
ury, had  on  hand  as  a  ])Ortion  of  the  balance, 
in  place  of  coin,  certificates  of  deposit  of 
banks,  and  some  cheeks  and  money  orders, 
which  were  carried  as  money  by  him,  and 
counted  as  such  by  tbe  auditing  board,  an  in- 
struction to  tbe  effect  that  if  the  regular 
sworn  statement  made  by  tbe  defendant  to 
the  county  auditor  showed  a  balance  of 
money  on  hand,  the  law  presumes,  in  tbe  ab- 
sence of  evidence  to  the  contrary,  that  such 
balance  was  in  lawful  money  of  the  United 
States,  is  correct  as  an  abstract  proposition 
of  law,  and  under  tbe  circomstanees  could 
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FABTIOULAB      IIBE8      OB      PUBP08BS— BAIL- 
B0AD8.  I  le. 

WATER  anpPLT  m  OENEBAL,  1 17. 

DRAINAQK  OF  LANDS.  I  IB. 

paOPEBTY     8DBJECT     TO     APPBOPRIATIOIT— 

PROPERTY     PEGTI0D8LY     DBTOTED     TO 
PCBLIC  DSE,  I  ST. 

LOCATING  RAILBOAD  ON  LAND  OB  BIOHT 

OF  WAT  OF  ANOTHEE  RAILROAD.  {  S9. 

HE0B88ITT  AND  EXTENT  OP  APPBOPBIATION. 


§  84.     WdBbt  t 

[a]  Whers,  aaide  from  the  inadmlsBibls 
memorandmn  and  the  inadmiwible  eoutenta 
of  the  receipt  testified  to,  there  wai  no 
other  evidence  tending  to  ehow  that  defend- 
ant received  more  monsf  than  he  left  in 
th«  hands  of  the  eoagent,  a  new  trial  mast 
be  gr&nted  on  account  of  the  error  in  admit- 
ting  Bueh  evidence. — People  v,  Hemple,  4  CaL 
App,  120,  87  Pac  227. 

§  36.    Trial— Instructions. 

[a]  In  a  proeeeution  of  a  eonntj  tieaanTer 
for  the  embezzlement  of  public  fonda,  when 
there  was  no  question  as  to  the  truth  of  the 
nneontra dieted  evidence  of  the  officeri  who 
made  the  official  count  of  the  monej  in  the 
county  treamrj  on  a  certain  date,  aa  to  the 
amonnt  and  kinds  of  mouej  and  voncbers 
then  In  the  treaanrj,  the  refusal  at  the  re- 
quest of  the  defendant  to  give  an  instmc- 
tion  to  the  effect  that  it  was  a  presumption 
of  law  that  the  report  then  made  and  signed 
by  them,  which  corresponded  with  their  evi- 
dence, was  correct,  conld  not  have  been  preju- 
dicial.— People  ▼.  Amer,  lEl  CaL  303,  90 
Pac.  698. 

[b]  Where  the  evidence  showed  without  con- 
flict that  the  defendant  was  an  agent  of  the 
county  Id  receiving  money  due  for  the  use 
and  benefit  of  the  county,  it  was  proper  to 
instnict  the  jury  that  money  collected  by  a 
county  official  for  tbe  nee  and  benefit  of 
the  county  belongs  to  the  county. — People  t. 
Bobertson,  6  CsJ.  App.  514,  92  Pae.  4SS. 

EMINENT  DOMAIN. 

iBolDd*  taUuf  property  from  iti  mnm  fer  pnblla 
im;  natv*i  ucteut,  uid  a*I«g*tlDn  of  tb»  pow<r  In 
S«n«rU;  conitltDtlanal  uid  lUtntorr  prorlsiOBS  te- 
latlni  Uwreto;  what  property  li  nibjact  t^iate;  lor 
what  Qsei  or  pnTpoMS  tlM  pomr  may  (m  •xardMd, 
and  nwMHlty  UianCac;  uaoaulty  and  snlBGl*Doy  ot 
ccmpeniatlon;  piocMdlnci  lor  oandomnatlon  at  piop- 
wty  and  tor  aaaaunant  of  eomponsatlon ;  what  eon- 
■Utntol  taUns  of  cr  UUuiy  to  pioporty.  and  rlsUti 
and  rnnedlM  at  tbo  owneri;  right*  acquired  by  axar- 
dM  of  powor  of  eminent  domain,  and  affect  of 
Bbaadoimuut  at  property  or  of  pablio  nn  tbeiool. 
L  NATUEE,  EXTENT  AND  DELEGA- 
TION OP  POWER,  {}  1-36. 
n.  COMPENSATION,  E9  37-81. 

A.  Necessity   and   Saffieiency  in  Qeo- 

eral,  H  37-44. 
C.  Measure  and  Amount,  tS  61-76. 
in.  PROCEEDINGS      TO      TAKE      PROP- 
ERTY   AND     ASSESS    COMPENSA- 
TION, iS  83-152. 
IV.  REMEDIES  OF  0WNEB8  OF  PROP- 
ERTY, tS  153-185. 
T.  TITLE    OB  BIOHTB    ACQUIRED,   || 
166-168. 


WHAT  CONSTITUTES  PDBLIO  USE,  |  IS. 


g  13.    ■Wht*  Ooiutltiites  Pabllc  Um. 

[a]  An  action  will  lie  to  condemn  land  for 
the  alteration  of  a  poblie  road  by  widening 
the  same.  The  widening  of  a  public  highway 
is  a  public  use. — Mendocino  County  v.  Peters, 
8  Cal.  App.  24,  82  Pae.  11£2. 

[b]  The  public  USB  required  need  not  be  of 
the  whole  state,  or  any  considerable  poitien 
of  it,  but  the  use  and  benefit  must  be  in 
common,  not  to  particular  individuals.  Every 
public  use  is  in  more  or  less  degree  local,  and 
benefits  a  particular  section  more  than  oth- 
ers. This  Is  true  of  railroads,  as  well  as 
of  ordinary  highways. — Madera  Ry.  Co.  v, 
Baymond  Qranita  Co.,  8  CaL  App.  668,  87 
Pae.  27. 

§  16.    PartlcnUr    Uses    or    PnipoBsa — Safl- 
rosds. 

[a]  Under  section  1238  of  the  Code  of  Civil 
Procedure,  providing  that  the  right  of  emi- 
nent domain  may  oe  exercised  in  behalf 
of  the  following  public  uses,  to  wit,  "path* 
and  roads  either  on  tbe  surface,  elevated,  or 
depreesed,  for  the  nse  of  bicycles,  tricycles, 
motorcycles  and  other  horseless  vehicles. 
steam,  electric  and  horse  railroads,"  etc.,  and 
subdivision  7  of  section  465  of  the  Civil  Code, 

![iviDg  railroad  companies  power  to  purchase 
anda  to  be  used  In  the  construction  and  main- 
tenance Of  their  roads  "and  all  necessary 
appendages  and  adjuncts,"  or  to  acquire 
them  by  condemnation,  a  raUroad  company 
may  exercise  the  right  of  eminent  domain  to 
condemn  a  tract  of  land  for  tbe  purpose  of 
erecting   a   freight    house    thereon    upon    a 

E roper  showing  of  necessity. — Central  Pacific 
■J.  Co.  T.  Fddman,  152  Cal.  303,  92  Pac. 
849. 

[b]  Out  statute  does  not  define  "steam  rail- 
roads," nor  make  a  distinction  between  main 
lines  and  branches.  A  corporation  may  be 
formed  to  bnild  a  particular  road  which  will 
connect  with  another  road  and  become  a 
branch  thereof;  and  such  corporation  has  the 
right  to  condemn  land  for  its  right  of  way. 
Madera  Ry.  Co.  v.  Raymond  Granite  Co.,  3 
Cal.  App.  668,  87  Pac.  27. 

[e]  The  fact  that  the  stockholders  of  the 
granite  company  also  became  stockholders 
in  the  railway  company,  plaintiff,  and  that 
the  incorporation  was  designed  to  enable  the 
granite  company  to  market  its  product  does 
not  prove  a  private  use,  nor  render  the  use 
less  public,  where  the  road  is  open  to  the 
public,  to  be  used  upon  equal  terms  by  all 
patrons. — Madera  By.  Co.  v,  Ravmond  Gran- 
ite Co.,  3  Cal.  App.  668,  87  Pac.  27. 

[d]  Neither  tbe  length  of  the  road  nor  the 
fact  that  it  is  a  short  branch  or  spur  bean 
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*BT   neeeisarj  relatioB   to   the   ^nsBtian   of 

Eablie  nae,  except  possiblj  ai  a  circamatancs 
eariuf  upon  the  alle^d  feet  that  the  load 
U  Bol^y  for  the  private  use  oil  plaiatifl. 
Short  roads  as  eonneeting  links  between  in- 
dependent railroad  a^temB,  ot  at  branches 
sod  feeders  to  established  systems,  are  often 
neeeasarjr,  and  fall  within  the  general  roles 
governing  eondemnation  as  completelj  as 
main  lines  of  road.  It  is  the  publie  purpose 
that  U  to  govern,  and  not  the  length  of  the 
road,  or  the  manner  of  its  eon n action  with 
another  road  or  roads. — Madera  Ry.  Co.  v. 
Raymond  Granite  Co.,  3  CaL  App.  666,  87 
Pac  27. 

§  17.    Watar  80^17  In  Qsneral 

[a]  The  atatnte,  beside*  allowing  water  to 
be  condemned  for  public  ase  in  towns,  vil- 
lages, and  incorporated  eities,  allows  it  to  be 
eoademned  in  behalf  of  canals,  ditchas,  etc., 
for  "conducting  or  storing  water  for  the  Qse 
of  the  inhabitants  of  any  county,"  not  for 
the  inhabitanta  of  places  in  any  connty  in- 
definitely deacribed,  or  for  the  inhabitants  of 
1-Bs  than  tboae  of  the  entire  connty.  All 
may  not  enjey  the  use,  but  the  nee  mast 
be  capable  of  enjoyment  by  all. — Hercules 
Water  Co.  t.  Fernandez,  S  CaL  App.  72Q,  01 
Fac   401. 

5  19.    Drainage  of  Dandi. 

[a]  The  easement  of  a  reclamation  district 
for  its  levee  constitutes  a  "right  of  way" 
within  the  meaning  of  that  term  aa  used  in 
enbdi vision  S  of  section  12t0  of  the  Code  of 
<^vil  Procedure,  and  is  a  right  of  way  for 
one  of  the  pnrpoaes  mentioned  in  section  1233 
af  that  code,  ennmerating  the  public  uses  in 
behalf  of  which  the  right  of  eminent  domain 
may  be  exercised. — Reclamation  District  No. 
551  V.  Superior  Court,  151  Cal.  203,  BO  Pae. 
545. 

§  27.  Property  Sobject  to  AroiopiUtion^ 
Property  Prevloosly  Devotad  to  PnbUo 
Use. 

[a]  Where,  at  In  the  ease  of  the  right  of 
way  for  a  railway,  the  snbseqnent  use  is  not 
a  more  neeeasary  pablic  nse  than  that  to 
which  the  property  haa  been  already  appro- 
priated, there  can  be  no  such  interferenea 
with  the  former  nae  as  will  eubstantially  or 
materially  aSeet  the  efficiency  of  the  recla- 
mation works.  But  it  cannot  ba  said,  as 
matter  of  law,  that  a  limited  nae  by  the 
railway  in  common  with  the  reclamation  dis- 
trict cannot  be  10  regulated  that  there  will 
be  no  material  interference  with  the  recla- 
mation works. — Reclamation  District  No.  5S1 
V.  SopeiioT  Court,  ISl  Cal.  263,  90  Pac  54S. 

[b]  The  auperior  court  ha*  Jurladietion  of 
an  action  in  eminent  domain  to  eondemn  for 
the  use  of  a  railroad  right  of  way  a  strip 
of  land  which  ia  already  Bobjeet  to  an  ease- 
ment for  a  levee  of  a  reclamation  district, 
and  whether  or  not  the  facta  fn  such  action 


[o]  Under  *nbdivi*ion  S  of  section  1£40  of 
the  Code  of  Civil  Proeadure,  providing  that 
"All  rights  of  wa^  for  any  and  all  the  pnr- 
poaes  mentioned  in  section  twelve  hundred 
and  thirty- eight,  and  any  and  all  structures 
and  improvement*  thereon,  and  the  lands 
held  or  used  in  eonnection  therewith  shall 
be  aubjeet  to  be  connected  with,  orosaed, 
or  intersected  by  any  other  right  of  way 
or  improvement*  or  stmctures  thereon,"  the 
right  of  way  of  a  reclamation  district  for 
levee  purposes,  and  the  levee  const  meted 
thereon,  may  be  subjected  to  a  limited  nae 
by  a  railroad  company  for  right  of  way 
purposes  for  Ita  railroad,  such  use  to  be  in 
common  with  that  of  the  district.  The  ap- 
plication of  this  provision  of  the  section  is 
not  reatrieted  to  property  owned  by  private 
persons  or  corporations,  and  the  fact  that 
the  right  of  way  of  the  district  and  the 
levee  constructed  thereon  eonatitute  public 
property  acquired  by  the  agents  of  the  atate 
for  state  purposes  does  not  preclude  its  ap- 
plication to  such  property.  There  is  no  con- 
stitutional objection  to  such  a  construction 
of  the  statute. — Reclamation  Diatrict  No.  551 
V.  Superior  Court,  151  Cal.  263,  BO  Pac.  545. 

§  28.    — —  Locating  Railroad   on  Land  01 
Bight  of  Way  of  AnotlwT  Ballroad. 

[a]  Property   appropriated   by   one   railroad   , 
for  public  use  for  a  right  of  way  Is  private 
property;  and  the  condemnation  of  a  cross-  . 
mg  thereof  by  another   railroad  company  ia 
the    taking   of   private    property   for    public 
use;   and  must  be  done,  if  at  all,  under  the   . 
provision*    of    the    law    regulating    eminent 
domain. — Boca   etc.   R.   R.   Co.   v.  Sierra  ate. 
R.  R.  Co.,  2  CaL  App.  546,  84  Pae.  298. 

S  34.    NecaasltT   and  Extent  of  Appropria- 

[a]  Before  land  can  be  taken  for  publie 
use  it  must  appear  that  the  taking  i*  neces- 
sary for  aucb  nae,  and  snch  necessity  is  a 
question  of  fact.— Spring  Valley  W.  W.  t. 
Drinkhouse,  B2  Cal.  628,  28  Pac.  681. 

[b]  In  determining  whether  the  propoicd 
taking  is  necessary  not  only  the  present  de- 
mands of  the  publie  upon  the  plaintiff  may 
be  considered,  but  also  those  which  may 
fairly  be  anticipated  on  account  of  the  future 

f'owth  of  the  neighborhood. — Central  Pacific 
y.   Co.   V.   Feldman,   162   Cal.   803,   B2   Pac 
81B. 

n.    COUFEmATION. 


07  PrOTl* 

[a]  The  defendants  are  entitled  to  recover 
compensation  for  the  damages  to  their  land 
by  reason  of  the  proposed  construction  of 
the  plaintifl^s  railroad  across  a  city  street 
nn  which  their  land  abutted. — Southern  Pa- 
cific R.  B.  Co.  T.  Hart,  3  Cal.  App.  11,  81 
Pac  218. 
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C.    MEAStJEE    AND    AMOUNT. 

§  67.  Taking  Entire  Tract  or  Fleca  of  Prop- 
erty—MMeni*  of  Oompenution  In  a«n- 
wftL 

[a]  The  measDre  of  daniBges  for  ttio  taking 
of  the  rights  of  a  ripanan  owner  for  a  pub- 
lic nse  is  the  differenee  in  what  the  property 
waa  worth  immediatelj'  before  the  ap pro- 
pria tioD,  and  what  it  was  worth  afFected  by 
the  appropriation.  The  single  fact  to  be  de- 
termiDed  ib  the  depreciation  id  the  value  of 
the  property  affected  by  the  taking  away 
from  it  the  water  aought  to  bo  condemned, 
to  be  aaaertained  by  competent  and  proper 
evidence. — Hercules  Water  Co.  v.  Femandez, 
6  Cal.  App.  726,  91  Ptc.  401. 

§  68.    Value  of  Laud  In  Oeneial. 

[a1  In  ascertaining  the  market  value  of  the 
land  sought  to  be  candemned  the  facts  that 
defendant  was  unwilling  to  sell  or  wished 
to  Improve  it  himself  are  immaterial.  The 
actual  market  value  of  the  land  ia  the 
measure  of  damages,  and  not  its  valne  in 
use  to  the  owner  or  to  the  party  who  la 
aeekiog  to  condemn  it. — Central  Paciflc-  By. 
Co.  V.  Feldman,  152  Cal.  303,  92  Pae.  849. 


MATURE  Ain>  FORM  OF  FBOOEEDINOa  IK  OEH- 

ERAL,  1  S3. 
8TATDT0RT  PB0VI8ION8— OOMPLIANOB  WITH 

STATDTOay  BEQDIKEUENTS,  (  SS. 
BIOHT  TO  INSTITUTE  PBOCEEDINOa  (  87. 
CONDITIONS    PRECEDENT,    IK    OENERAL, 


DEFENSES  AND  OBJECTIONS,  I  DI. 

PROCESS   OR  NOTIOB  AND  APPEARANCE— NE. 

CBSSITT.  I  VS. 
FOaSESSION  AND  USE  PElTDlttO  FBOOEEDINOa 

—BOND  OR  DEPOSIT  AS  SEOUBtTT.  1 103. 
PLEADINO— PETITION  OB  COMPLAINT.  1  lOlH. 

AUEHDUENTS.  1 10«. 

BEARING  AND  DETERUINATION  AS  TO  BIOHT 
TO  TAKE,   I  108. 

EVIDENCE    AS    TO    BIOHT    TO    TAEB    IN 

OENERAL,    I  100. 

BURDEN  OP  PROOF,  1 110. 

BTIDENCB    AS    TO    COUPENSATIOIt— ADUISSI- 

BILITY  IN  QENEBAL,  (  IK. 

VALUE  OP  PROPERTY,  |  IIS. 

-  EXPERT  TESTIMONY,   1119. 

DAMAGBS,   g  117. 

ASSESSMENT  BY  JURY— INHTKUITriONS.   1 133. 
ASSESSMENT       BY      COMMISSIONERS- -OBJEC- 
TIONS AND  EXCEPTIONS,  |  130. 

MODIFICATION  BY   COURT,    1  1S0!A. 

JUDOMENT  OR  AWARD.  |  18G. 

CONCLUaiVENEaS  AND  EFFECT,   1 18«. 

ABANDONMENT   OR   DISMISSAL   OF   PBOCEED- 

INOS.  1140. 
APPEAL — REVIEW,    |  1*7. 
COSTS.  FEES  AND  EXPENSES— COUNSEL  FEES 

AND  INTEREST,  1 153. 

§  82.    Natnre  and  Form  of  Procaedingi,  lo 
Oraeral. 
[a]  Plaintiff's   right    to    condemn   is   meaa- 
nred  bv  the  powers  poRsessed  by  it  at  the 
time  toe   action   wai  commenced;   and   the 


action  was  clearly  premature  as  to  the  west 
CTDseings. — Boea  etc.  B.  B.  Co.  t.  Bierra  etc 
B.  B.  Co.,  2  Cal.  App.  MS,  84  Pac  299. 

§  86.  Statutory  PtotIsIoiu — Compliance  with 
Statutory  Baqniraments. 
[a]  The  proceeding  for  condemnation  U  spe- 
cial and  statutory,  and  the  prescribed  method 
in  snch  eases  must  be  strictly  pursued. 
Where  a  petition  must  be  presented  by  one 
party,  a  petition  filed  and  presented  by  s 


i  tbe  ( 


t   jnni 


[b]  While  statutea  providing  for  tbe  tak- 
ing of  property  for  public  uaa  without  the 
consent  of  the  owner  are  to  be  given  a  atriet 
CO  net  ruction  and  the  power  to  take  must 
be  given  by  the  dear  terraa  of  the  statute 
and  ia  not  to  be  extended  by  implication, 
atil!  there  should  not  be  a  construction  so 
narrow  as  to  defeat  the  evident  purpose  of 
the  legislature. — Central  Pacific  By.  Co.  ▼. 
Feldman,  152  CaL  303,  B2  Pae.  849. 

§  87.    Bight  to  Instltate  Proceedings. 

[a]  The  levee  commiasionera  have  no  power 
to  condemn  land  for  levee  purposes  outside 
of  the  city  for  the  purpose  of  constructinj 
a  levee  thereon. — McCarty  v.  Southern  Pv 
ei£c  Company,  148  Cal.   211,   83  Pae.   015. 

%  88.    Oonditloni  Precedent,  In  0«aeiaL 

[a]  The  orders  passed  by  the  board  of 
supervisors,  adopting  tha  report  of  the  view- 
era,  and  directing  tbe  district  attorney  to 
bring  the  action  for  condemnation  of  laud 
for  the  widening  of  the  highway,  foreclose 
inquiry  touching  many  assaults  made  npoa 
tbe  sufficiency  of  the  petition  and  report, 
which  were  properly  admitted  in  evidence. — 
Mendocino  County  v.  Paten,  2  CaL  App. 
24,  82  Pae.  1122. 

[b]  Where  the  report  of  tbe  viewers  etatea 
their  inability  to  ascertain  the  damagea 
claimed  by  the  appellant,  they  were  not  re- 
quired to  report  the  damages,  and  their  fail- 
ure to  do  80,  if  an  irregularity,  was  cored 
by  the  orders  of  the  auporvisora. — Mendo- 
cino County  V.  Peters,  2  CaL  App.  24,  82 
Pae.  1122. 

§  SI.    Defenaea  and  Objections. 

[a]  The  incorporation  of  the  plaintiff  hav- 
ing been  proved  and  eo needed,  it  can  bo 
directly  assailed  only  by  proceedings  In  quo 
warranto;  and  the  good  faith  of  the  cor- 
porators is  not  the  subject  of  collateral  at- 
tack to  affect  the  validity  of  its  corporate 
eiiatenee,  or  its  right  to  ezerciae  the  power 
of  eminent  domain  for  a  public  use.  If  the 
use  is  shown  to  be  private,  condemnation  will 
be  refused,  regardlesa  of  the  general  right 
of  tbe  corporation  to  condemn  by  virtue  of 
ita  corporate  existence.— Madera  By.  Co.  v. 
Baymond  Qranite  Co.,  S  Cal.  App.  663,  87 
Pac  27. 

§  98.    Process  or  Notice  and  Appeaiance — 
Hecaaslty. 

[a]  Though  the  law  providing  for  eon  dam- 
nation of  land  for  levee  purposea  does  not 
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tpeeiScallj  require  notice,  but  directs  the 
■ppraieerg  appointed  e»  parte  to  proceed  to 
tne  Isnd  and  hear  and  determiue  as  to  the 
damages  awarded,  and  the  order  of  court 
appointing  them  directed  them  to  ^ivo  no- 
tice of  the  time  of  the  examination  and 
hearing,  which  waa  done  to  the  Batisfaction 
of  the  court,  the  notice  given  appears  to  be 
a  aaScient  compliance  with  the  mle  re- 
qoiiing  due  process  of  law. — McCartf  v. 
SoDthera  Pacific  Co.,  149  Cal.  211,  S2  Pae. 
61S. 
[b]  A  failure  to  serve  notiee  on  one  or 
more  land  owners  whose  lands  were  sought 
to  be  eondemned  for  the  widening  of  a  street 
will  not  vitiate  the  condemnation  proeeed- 
inga  as  to  the  owners  of  land  who  wereprop- 
erly  notified. — City  of  Petalama  y.  White, 
152  CaL  190,  82  Pac.  177. 

§  102.    Possession  and  Use  Poadlng  Piocaed- 
Inga— Bond  <v  B«poslt  u  Security. 

[a]  The  fund  to  secure  damages  cansed  bj 
the  plaintifl's  temporary  use,  if  the  pTopertjr 
be  not  finally  taken,  having  been  paid  into 
court  as  security  for  auch  damages,  it  fol- 
lows that  it  cannot  be  withdrawn  until  such 
damages  are  paid,  and  that  the  court  hav- 
ing custody  of  the  fund  must  have  juris- 
diction and  power,  after  the  temporary  use 
baa  ceased,  to  ascertain  the  amount  of  the 
damage  caused  thereby  and  direct  its  pay- 
ment out  of  the  fund.  Thia  power  is  neces- 
sarily implied,  though  not  expressly  stated 
in  the  code.  The  owner  ia  therefore  not 
deprived  of  his  property  nor  is  he  damaged 
witbout  compenEation  in  a  legal  sense.  The 
right  to  have  this  damage  for  such  tem- 
porary use  preaeeessed  by  a  jary  is  an  im- 
posgtbility  not  secured  by  the  constitution- 
It  is  a  damage  which  the  owner  has  himself 
occasioned  by  his  refasal  to  accept  the  award 
of  the  jury,  to  which  he  had  the  constitu- 
tional  right,  and  b^  resorting  to  an  ap^al, 
which  the  constitutional  guaranty  contained 
in  section  14  of  article  I  does  no^  give  him. 
This  right  of  appeal  is  given  by  the  stat- 
ute, which  annexes  to  the  right  the  con- 
dition that  for  damages  arising  from  the 
occnpancy  of  plaintiff  during  its  pendency, 
if  the  land  is  not  finally  taken,  the  owner 
mnat  accept  the  preliminary  award  of  the 
court.  This  condition  was  annexed  to  the 
right  of  appeal  at  the  time  when  the  con- 
stitutional amendment  of  1904,  implying  a 
right  of  appeal,  was  adopted,  and  this  con- 
stitutional right  ia  to  be  construed  as  a  mere 
affirmance  or  reference  to  the  statutory  right 
of  appeal  then  existing  with  all  its  attend- 
ing (onditions. — Hellbron  v.  Superior  Court, 
151  Cal.  271,  90  Pac.  708. 

[b]  In  an  action  of  eminent  domain,  after 
a  trisl  is  had  and  judgment  has  passed  for 
the  plaintiCr,  the  damages  for  the  value  of 
the  land  to  be  taken  and  for  the  injury 
which  would  result  to  the  remaining  land 
of  the  defendant  being  assessed  by  a  jury, 
the  plaintifF  has  the  right,  under  section 
]?54  of  the  Code  of  Civil  Procedure,  pend- 
ing a  motion  by  the  defendant  for  a  new 
trial  and  an  appeal  from  the  judgment,  to 
be  pot  into  posaession  of  the  land,  upon  pay- 
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ing  into  court  for  the  defendant  the  foil 
amount  of  the  judgment  and  each  further 
may  be  required  by  the  c 
pay  any  further  damagea 

ly   be    recovered   in   the   p „, 

well  as  all  damages  that  may  be  sustained 
by  the  defendant,  O  for  any  cause  the  prop- 
erty shall  not  be  finally  taken  for  public 
use. — Hellbron  v.  Superior  Court,  151  CaL 
271,  SO  Pae.  706. 

§  lOlVi.    Fleadlog— P«titlon  or  Oomplaint. 

[a]  A  complaint  by  a  railroad  company  ta 
condemn  a  tract  of  land  for  the  purpose  of 
a  freight  house  sufficiently  shows  the  neces- 
sity for  taking  the  laud  for  public  use  by 
allegations  to  the  effect  that  its  business 
has  so  greatly  increased  that  its  present 
facilities  are  inadequate  to  meet  the  traf- 
fic requirements;  and  "that  it  is  necessary 
to  construct  and  maintain  an  adjunct  or  ap- 
pendage to  said  railroad,  to  wit:  a  freight 
oouse,  adjoining  said  station  grounds  and  as 
part  thereof,  and  that  it  is  ntceasary  that 
the  parcel  of  land  here  involved  ...  be 
taken  for  the  erection  of  a  freight  house  for 
the  recepttOD  and  delivery  of  freight."— <:en- 
tral  Pacific  Br.  Co.  v.  Faldman,  152  Cal.  303, 
S2  Pae.  S4B, 

[b]  Section  1244  of  the  Code  of  Civil  Pro- 
cedure seta  forth  what  must  be  contained  in 
a  complaint  for  the  condemnation  of  land, 
and  does  not  require  that  it  shall  allege 
that  there  has  been  a  formal  antecedent  ae- 
lection   of    the    land    involved   for    the    pur- 

Kse  intended;  nor  need  proof  of  such  fact 
made  by  the  plaintiCC  on  the  trial. — Cen- 
tral Pacific  By.  Co.  v.  Feldman,  152  Cal. 
303,  92  Pac.  S49. 

[c]  Where  the  nature  of  the  alteration,  the 
location,  general  route  and  termini,  the  de- 
scription of  laud  sought  to  be  taken,  and 
its  relation  to  the  larger  parcel  of  which  it 
was  a  part,  are  fully  set  fortb  in  the  com- 
plaint, and  in  the  map  attached  to  and 
made  a  part  thereof  by  exprcse  reference, 
as  well  as  by  the  law,  and  the  complaint 
shows  a  strict  compliance  with  section  26S] 
et  seq.  of  the  Political  Code,  including  sec- 
tions 2688  and  26S9  thereof,  it  shows  all  that 
the  law  requires;  and  a  demurrer  thereto  was 
properly  overruled. — Mendocino  County  ▼.  Pe- 
ters, 2  Cal.  App.  24,  82  Pae.  1122. 

[d]  A  complaint  by  a  water  company  in  an 
aetion  of  eminent  domain,  against  the  own- 
ers of  riparian  rights  to  condemn  the  same 
to  pnblio  use  for  the  purpose  of  supplying 
two  specified  towna  "and  of  other  places  in 
■aid  county"  with  water,  the  term  "other 
places"  is  too  indefinite  to  embrace  either 
the  whole  county,  or  any  particular  body  of 
inhabitants  thereof,  nor  can  those  words  be 
regarded  as  surplusage;  but  the  complaint 
muBt  be  held  insufficient  as  seeking  the  aid 
of  the  statute  for  an  unauthorized  purpose, 
and  as  being  indefinite  and  uncertain  as  to 
the  uses  for  which  the  condemnation  was 
sought. — Hercules  Water  Co.  v.  Pernandez,  5 
Cal.  App.  726,  91  Pac.  401. 

[e]  A  complaint  seeking  to  condemn  water 
rights  for  public  use  must  state  facts  show- 
ing that  the  Dse  ia  one  of  those  enumerated 
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ia  ths  Btatnte.  A  mere  general  aveTment 
that  the  qm  for  which  the  propert7  is  taught 
to  be  taken  ie  a  pabUe  use  ia  insnflleient; 
and  the  trial  court  cannot  obviate  the  re- 
quirement of  pleading  bj  a  ficdiug  that  the 
□Be  is  a  public  nee. — Hercules  Water  Co.  t. 
Pernandet,  6  Cal.  App.  726,  91  Pae.  401. 

[f]  Where  the  proceeding  shows  apou  Ita 
face  two  diBtinct  ases  or  parpoBes,  one  law- 
ful and  the  other  not,  which  are  so  insep- 
arably blended  in  the  petition  and  orders 
as  not  to  be  severable,  It  eaneot  be  snilalned; 
and  an  application  to  condemn  property  for 
purposes,  part  of  which  are  within  and  part 
Dot  within  the  act,  will  be  bad  in  toto. — 
Hercales  Water  Co.  t.  Fernandez,  5  Cal.  App. 
726,  01  Fac.  401. 

I  loe.    Ameudmenti. 

[a]  Under  the  eircumstancei  shown  by  the 
record,  the  court  had  not  only  the  jurisdic- 
tion, bat  it  was  its  duty,  to  determine  the 
question  of  fact,  whether  any,  and  if  bo 
what,  part  of  the  land  was  necessary  for 
the  pnrpoee  of  plaintiff.  The  more  orderly 
procedure  wonid  be  for  the  conrt  to  hava 
allowed  the  amendment  asked  at  the  trial, 
or  to  have  found  upon  the  question  of  neees- 
aity  before  the   issue  of   compensation  waa 


1019. 

%  108.  Hearing  and  Determination  u  to 
Bight  to  Take, 
[a]  If  the  jury  had  sufScient  Information 
aa  to  the  proposed  action  of  the  court  to 
enable  it  to  act  intelligently  npon  the  is- 
sue of  campenHation,  and  without  prejadiee 
to  the  substantial  rights  of  the  defendant, 
the  reservation  by  the  conrt  of  the  decision 
upon  the  question  of  necessity  nntil  after 
the  verdict  waa  rendered  was  not  even  er- 
roneoDS,  mnch  less  in  excess  of  jurisdiction. — 
Beaulieu  Vineyard  v.  Superior  Court,  6  Cal. 
App.  242,  01  Pae.  1015. 

S  109.    Evidanea  as  to  Blglit  to  Take  In 

QeneraL 

[a]  Where  the  first  amended  articles  of 
appellant  provided  for  a  main  line  approach- 
ing a  town  northerly  on  the  east  side  and 
extending  through  it  westward  and  for  a 
branch  northerly  from  the  town,  and  a  cross- 
ing was  condemned  on  the  branch  road  about 
three-fourths  of  a  mOe  eastward  from  the 
town,  the  condemnation  was  supported  by 
evidence  that  tBe  topography  of  the  country 
prevented  a  direct  north  branch  from  the 
town,  that  a  crossing  by  it  In  the  town 
would  he  detrimental  to  both  parties,  and 
that  the  nearest  practicable  croesing  was  at 
that  point. — Boca  etc.  B.  B.  Co.  v.  Sierra 
etc.  B.  B.  Co.,  S  Cal.  App.  G46,  84  Pae.  298. 

[b]  Second  amended  articles  not  filed  with 
the  Secretary  of  State  cannot  be  considered; 
and  where  both  the  second  and  third  amended 
articles  were  made  after  the  amended  com- 
plaint was  fllsd,  the  plaintiff  had  no  right 
to  condemn  under  either  of  them  any  eross- 
ings  of  defendant's  road  westward  from  the 
town  or  to  use  another  diatiact  branch  from 


the  main  line  which  was  Urst  definitely  In- 
cluded in  the  third  amended  artielea. — Boca 
etc  B.  B.  Co.  V.  Sierra  etc.  B.  B.  Co.,  £  CaL 
App.  546,  84  Pae.  298. 

[c]  Where  it  appears  that  the  main  line 
was  completed  to  the  town  on  the  east  aide 
and  was  in  operation  before  the  amended 
complaint  was  filed,  and  that  the  branch 
line  was  connected  with  it  on  the  east  side 
and  diverged  from  it  northward  to  the  cross- 
ing condemned,  for  all  practical  purposes  the 
branch  line  might  be  considered  part  of  the 
main  line  to  the  easterly  point  of  divergence 
northerly. — Boca  etc.  B.  B.  Co.  v.  Sierra  etc. 
B.  B.  Co.,  E  Cal.  App.  546,  84  Pae.  £98. 

[d]  Bailroads  established  by  special  act  of 
the  legislature  concern  the  public  intereat 
aa  matter  of  legal  judsment;  out,  where  the 
public  use  is  declared  by  general  atatate, 
connecting  many  objects  thus  designated,  it 
may  be  shown  by  the  owner  of  the  land,  by 
extiinaie  evidence,  that  the  use  is  in  fact 
private;  and  the  courts  may  determine  from 
alt  the  cirenmstanees  whether  or  not  in  the 

erticnlar  case  the  purpose  ia  a  public  nae. 
adera  By.  Co.  v.  Baymond  Granite  Co.,  S 
Cal.  App.  668,  87  Pae.  27. 

[e]  While  the  drainage  district  is  required 
to  show  by  proof  that  the  taking  of  the  strip 
of  land  claimed  from  the  duendant  was 
necessary  for  such  drainage,  it  is  held  that 
the  evidence  as  to  such  necessity  is  sufficient 
to  support  the  verdict  for  the  plaintiff. — 
La  gun  a  Drainage  District  v.  Charles  Martin 
Co.,  5  Cal.  App.  166,  89  Pae.  093. 

§  110.    — ^  Boiden  of  Proof. 

[a]  Cnder  section  1241  of  the  Code  of  CHvil 
Procedure,  providing  that  "before  property 
can  be  tahen,  it  must  appear:  I.  That  the 
use  to  which  it  is  applied  is  a  use  author- 
ized by  taw;  2.  That  the  taking  is  neeea- 
sary  to  such  use" — the  burden  of  proof  la 
upon  the  plaintiff  to  ehow  that  the  taking 
is  necessary  to  the  public  ase. — Madera  By. 
Co.  V.  Baymond  Oranite  Co.,  3  Cal.  App.  608, 
87  Pae.  27. 

[b]  The  right  of  eminent  domain  exists  In 
hehalf  of  a  steam  railroad  company  to  con- 
demn a  right  of  way  therefor,  which  must 
be  presumed  to  be  a  public  use;  and  the  bar- 
den  of  proving  the  contrary  is  upon  the  d*- 
fend  ant. — Madera  By.  Co.  v.  Baymond 
Granite  Co.,  8  CaL  App.  668,  87  Pae.  27. 

§  114.    Evidence  aa  to  Oompensatton— Adinl»- 
iiblUtr  In  GeneiaL 

[a]  The  anditor's  warrant  waa  admissible 
in  evidence  npon  the  trial  of  a  fact  in   dis- 

Eute  relative  thereto. — Mendocino  County  t. 
eters,  2  Cal.  App.  24,  82  Pae.  1122. 

[b]  It  was  not  error  to  admit  teetimony 
for  plaintiff  to  show  the  damagea  allowed 
in  the  previous  eondemnation  suit  for  a  pri- 
vate road,  along  which  the  right  of  way  waa 
sought  to  be  condemned,  where  it  was  lim- 
ited to  the  value  of  the  land  upon  condi- 
tion that  the  value  had  not  changed,  the 
court  holding  that  a  different  element  en- 
tered into  the  matter  where  the  taking  was 
(or   a  railroad,  and  the  damage  might    Im 
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different.  Under  the  limitation  made  b^  tba 
court,  the  testimony  worked  no  injury  to 
defendant. — Madera  By.  Co,  v,  Baymond 
Granite  Co.,  3  Cal.  App.  668,  87  Pae.  27. 

S  IIB.    Vaitu  of  Froporty. 

[a]  The  anstaining  of  an  objection  to  « 
qaestion  asked  by  a,  witness  for  the  defend- 
ant designed  to  show  the  coat  price  of  the 
land  over  twenty  years  prior  to  the  eom- 
meneemsnt  of  the  action  is  rendered  hann- 
isM  by  the  witness  subsequently  testifying 
to  everytbing  of  consequence  that  was  songbt 
to  be  elicited.  Besides,  tbe  time  of  the 
transaction  was  so  remote  that  the  price  paid 
could  bars  little  if  any  weight  on  tbe  ques- 
tion of  Talae  at  the  date  of  issuing  the  sum- 
mons.— Central  Paciflo  By.  C».  r.  Feldman, 
152  CaL  303,  6S  Pan.  848. 

i  IIS.    Expert  TMUmcmy. 

[a]  While  tbe  assessed  value  of  the  land 
is  not  admissible  aa  original  evidence  of  its 
market  valae,  a  witness  who  has  testified 
as  an  expert  may  properly  on  cross-examina- 
lion  be  asked  what  is  bU  knowledge  regard- 
ing the  assessed  valae  for  the  purpose  of 
testing  tbe  Talne  of  bis  opinion,  and  may  be 
likewise  cross-examined  regarding  tbe  ap- 
praisement of  tbe  property  in  tbe  probate 
proceedings  in  connection  with  the  estate  of 
a  former  owner. — Central  Pacific  By.  Co,  t. 
Feldman,  152  Cal.  303,  02  Pae.  849. 


S  117. 


-  DamagtA 


fendant  company  for  tbe  taking  of  tbe  riebt 
of  wa^,  evidence  of  the  condition  in  which 
the  highway  was  left  by  plaintiff's  grad- 
ing at  points  other  than  along  tbe  land  of 
defendant  company,  over  which  tbe  right  of 
way  was  songbt  to  be  condemned,  for  tbe 
purpose  of  enhancing  the  damages,  was  prop- 
erly escloded. — Madera  By.  Co.  v.  Baymand 
Granite  Co.,  3  Cal.  App.  668,  87  Pac.  27. 

[b]  Held,  that  the   question   of   damages  to 
the    parcel    of   land  ..... 


amonnt  of  damage  to  such  land  is  a  fair  de- 
duction from  the  evidence. — Laguna  Drain- 
age District  v.  Charles  Martin  Co,  S  Cal. 
App.  166,  89  Pae.  603. 

§  122.    AssMsnunt  by  Jut— Instnictlmia. 

[al  In  an  action  by  a  railroad  company  to 
condemn  a  triangular  piece  of  land  forming 
part  of  a  quarter  of  a  city  block  owned  by 
the  defendants,  which  had  never  been  sub- 
divided into  lots,  the  defendants  are  en- 
titled, under  subdivision  2  of  section  1248 
of  the  Code  of  Civil  Frocednre,  to  compensa- 
tion for  tbe  damage  to  the  balance  of  tbe 
qnarter  block  not  taken,  and  an  instruction 
limiting  the  compensation  to  the  damage  to 
a  particular  lot  or  lots  into  which  the  tract 
might   most   profitably   be   subdivided,   is    ~~ 


§  130.  AsBeasment  by  Conunlasloii«n— ObjM- 
Uoiu  and  BxcepUonB. 
[a]  In  proceedings  for  the  condemnation  of 
land,  an  owner  who  voluntarily  accepts  the 
amount  awarded  for  the  taking  of  his  land 
waives  the  right  to  claim  that  the  proceed- 
ings were  irregular,  and  affirms  their  valid- 
ity; and  such  waiver  and  affirmance  Is  bind- 
ing on  bis  successor  in  interest. — City  of  Peta- 
luma  T.  White,  152  Cal.  190,  02  Pae.  177. 


§  130V).    UodlflcaUon  by  Oonit. 

[a]  In  a  proeeeding  by  a  city  to  condemn 
land  for  public  use,  wbere  compensation  to 

lessees  for  a  leasehold  interest  and  farther 
compensation  to  the  owner  of  the  fee  were 
included  in  the  report  of  referees,  the  su- 
perior court  had  jurisdiction,  upon  the  bear- 
ing of  exceptions  to  such  report,  to  modify 
the  report  by  striking  out  the  compensation 
for  the  leasehold  interest,  and  to  confirm  the 
report  as  modified,  so  as  to  award  tbe  whole 
compeneatioQ  to  toe  owner  of  tbe  fee  W  its 
judgment. — G.  Sheerer  £  Co.  V.  Hutton,  7  Cal. 
App.   524,   84   Pac.   849. 

§  136.    Judgnunt  or  Award. 

[a]  A  decree  condemning  certain  land  de- 
scribed as  a  tract  "inelnded  between  tbe 
southwesterly  line  of  Western  avenue  and  a 
line  drawn  parallel  with  said  boundary  line, 
distant  twelve  and  one-balf  feet  therefrom, 
to  wit,  that  portion  of  lot  186  as  laid  down 
and  numbered  upon  tbe  official  map  of  tbe 
city  of  Petaluma,  fronting  on  Western  ave- 
nue," will  be  construed  as  referring  to  tbe 
line  of  such  avenue  as  established  by  the 
official  survey  and  delineated  on  the  official 
map  of  tbe  city,  and  not  to  the  line  estab- 
lished by  fences  constructed  by  tbe  occu- 
pants of  the  adjoining  lots.— City  of  Peta- 
luma V.  White,  152  C2.  190,  92  Pac.  177. 

§  136.    O^ndnslTeiieM  and  ESsct. 

[a]  By  the  stipnlaled  judgment  for  an  ease- 
ment upon  different  land,  the  claim  for  tbe 
land  described  in  the  complaint  was  in  ef- 
fect withdrawn,  and  the  judgment  can  have 
no  greater  effect  that  if  the  complaint  had 
asked  for  an  easement  to  lay  tbe  pipe-line 
over  the  precise  location  described  in  the 
judgment.  It  did  not  have  the  effect  to  show 
that  the  plaintiff  agreed  to  abandon  forever 
its  right  to  condemn  tbe  land  in  controversy. 
Laguna  Drainage  District  v.  Charles  Martin 
Co.,  S  Cal.  App.  166,  8S  Pae.  9B3. 

[b]  A  former  judgment  in  a  prior  action  for 
the  same  cause  against  the  defendants'  prede- 
cessor, which  was  rendered  by  stipulation, 
for  a  pipe-line  over  dififerent  land,  is  only 
conclusive  as  to  the  land  occupied  by  the 
pipe-line,  and  is  not  a  bar  to  another  ac- 
tion to  condemn  the  strip  claimed  but  not 
adjudicated  in  the  prior  action. — Laguna 
Drainage  District  v.  Charles  Martin  Co.,  6 
Col.  App.  166,  89  Pae.  993. 

§  140.    Abandonment   or  Dtsmlssal   of   Pro- 


[a]  In  an  action  by  a  railroad  company  to 
lon^etnn  land  for  a  right  of  way,  io  which. 
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&fter  verdict,  ttie  judgment  of  ttie  coart  was 
tbat  the  amount  of  tbe  verdict  be  paid  witbin 
thirtj'  da}-8,  the  railroad  company  may,  be- 
fore default  in  sacb  payment,  give  notice  of 
its  abandonment  of  the  route  Bet  forth  in 
its  complaint,  bo  sb  not  to  pasB  over  the  de- 
fendant's land;  and  the  court  may  there- 
upon order  a  diBmiBsal  of  the  action  at  plain- 
tiff's costa. — Lincoln  Northern  Ey.  Co.  t. 
WiBwell,   8   Cal.   App.   678,  97   Pac   536. 

S  147.    Appeal— Beriew. 

[a]  Where  a  witneBs  called  by  tbe  plaintiff 
in  tbe  aetiou  to  condemn  land  for  a  freight 
house  testified  without  objection  that  a  dray* 
men's  association  of  which  he  was  president 
had  complained  of  delays  in  the  delivery  of 
freight,  It  is  harmless,  even  if  error,  to  per- 
mit him  to  further  testify,  over  objections 
by  the  defendant,  that  Bueh  complaints  bad 
been  made  within  tbe  last  year  or  two. — 
Central  Pacific  By.  Co.  v.  Feldman,  152  CaL 
303,  92  Pac.  849. 

fb]  The  admission  in  evidence  of  tbe  rec- 
ord in  a  proceeding  for  certiorari,  instituted 
by  tbe  appellant,  in  which  tbe  writ  was  . 
dismissed,  conceding  it  to  be  erroneoos,  was 
harmleBS.— Mendocino  County  v.  Peters,  2 
Cal.  App.  24,  82  Pac.  H22. 

[e]  Where  the  evidence  was  conflicting  as 
to  whether  the  constTuetion  of  tbe  road  of 
plaintiff  along  the  highway  practically  de- 
stroyed its  usefulness  to  the  defendant  gr^- 
ite  company  as  an  abutting  owner  and  nser 
thereof,  or  as  to  whether  the  use  of  the 
road  by  plaintiff  was  public  or  private,  tbe 
findings  m  favor  of  the  plaintiff  will  not 
be  diatnrbed  npon  appeal. — Madera  By.  Co, 
V.  Baymond  Granite  Co.,  3  CaL  App.  668,  87 
Pac.  27. 

[d]  Tbe  legislature  having  declared  that  ■ 
ditch  or  aqueduct  for  draining  and  reclaim- 
ing lands  is  a  public  use,  the  determination 
by  the  board  of  trusteea  of  the  drainage  dis- 
trict as  to  the  necessity  for  draining  tbe 
district  is  final,  and  not  subject  to  review  by 


[a]  There  is  no  provision  for  including  at- 
torneys' fees  paid  by  the  defendant  as  part 
of  the  costs  to  be  allowed  upon  diamissai  of 
the  action  to  condemn  the  lauds  of  the  de- 
fendant.— Lincoln  Northern  Ey,  Co.  v.  Wis- 
well,  8  Cal.  App.  678,  97  Pac.  538. 


§  163. 

[a]  Held,  that  the  evidence  shows  no  m- 
toppel  of  the  plaintiff  to  claim  tbat  the  width 
and  character  of  the  city's  easement  for  tbe 
levee  ie  otherwise  than  aa  foond  by  the 
conrt,  and  that  the  finding  of  the  court  on 
that  subject  is  supported  by  sufficient  evi- 
dence.— McCarty  v.  Soathera  Pacifle  Co.,  148 
Cal.  211,  82  Pac.  615. 


S  lU,    Trial, 
[aj  In    an    action    to    recover    damages  to 

property  injured  without  compensation  from 
the  construction  of  a  railroad  drawbridge 
and  embankment  in  front  of  and  partly  on 
plaintiff's  property,  held,  that  a  finding  as 
to  the  valne  of  the  plaintiff's  property  prior 
to  and  at  tbe  time  of  such  construction,  and 
as  to  the  damages  thus  sustained,  based  on 
such  value,  was  uUsupported  by  evidence  of 
the  value  of  tbe  property  at  the  time  of  the 
trial,  more  than  three  years  thereafter.^ — Mc- 
Dougald  V.  Southern  Pacific  B.  B.  Co.,  9  CaL 
App.  236,  98  Pac.  6SS. 

T,    TITLE  AND  BICmTS  AOQUIBED. 

§  166.  Natnr*  of  Estate  or  Interest  Ac- 
quired. 

[a]  Where  property  is  condemned  for  pub- 
lic use,  and  an  easement  is  sufficient  for  pur- 
pose of  the  use,  the  fee  will  not  be  deemed 
to  be  appropriated,  unless  so  stated  expressly, 
or  by  necessary  implication,  in  the  statute 
or  judgment  of  condemnation.  Tbe  fee  is 
not  necessary  for  the  pur^se  of  conatraet- 
ing,  maintaining,  and  repairing  a  city  levee 
to  keep  ont  flood-waters,  and  tbe  city  has  a 
mere  easement  therein.  Tbe  owner  of  the 
fee  has  a  proprietary  interest  above  and  be- 
low tbe  levee  and  may  use  the  same  as  he 
sees  fit,  provided  such  use  does  not  impair 
the  construction  constituting  tbe  easement 
nor  interfere  with  the  use  of  tbe  easement. — 
McCarty  r.  Southern  Pacific  Co.,  148  CaL 
211,  82  Pac.  616. 

[bl  Where  the  petition  for  condemnation  of 
lands  for  levee  purposes  does  not  ask  for  a 
fee,  and  there  is  nothing  in  the  report  of 
the  appraisers  to  indicate  that  tbe  fee  was 
to  be  taken  for  levee  purposes,  and  the  judg- 
ment confirms  tbe  report,  withont  stating 
the  nature  of  the  estate  taken,  the  judg- 
ment of  condemnation  only  passes  an  ease- 
ment, and  not  a  fee  simple  to  the  land. — 
McCarty  v.  Southern  Pacific  Co.,  J48  Cal. 
211,  82  Pac.  615. 

EQUITY. 

Inelnda  admlntitntton  ef  aqnlt7  as  a  dlitlnet  sy*. 
tem  of  julipmilBiica,  eiUin  br  Hpu-tM  ooatts  of 
ctiMieeT7,  or  hf  otin  courts  snrcialnc  cliancaiT 
powwi;  iwtnia,  aionnOi,  limits,  and  inbtacti  of 
lurlidlcUon  la  •qnlty  In  genaral;  prindplea  and 
m. .<■.■«    of    canltT    Jnilipitidsno* ;    and    ptoeadnia 


L  JUBISDICTION,    PRINCIPLES    AND 
MAXIMS  OP  EQUITT,  SS  1-19. 

A.  Nature,    Grounds,    Subjects     and 

Extent  of  Jurisdiction,  in  Gen- 
eral, 3S  1-22. 

B.  Bemeily  at  Law  and  Multiplicity 

of  Suits,  Sg   £3-29. 
n.  LACHES    AND    STALE    DEMANDS, 

§S  50-fl7. 
IV.  PLEADING,  9S  75«-99b, 
VL  HEARING,  SUBMISSION  OP  ISStTES 

TO     JUEY,     AND     DETEBUINA- 

TION,  a  lOO-UL 
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L     JDSISDICnON,     FBINOIFUBS     AMD 

MaTTTMg  OF  EQUITT. 
A.     NATURE,  GROUNDS,  SUBJECTS  AND 

EXTENT  OP  JUBISDICTION  IM  OEN- 

EBAL. 

§  6.  Mlsuk*  Of  Fad 
[a]  The  plaintiff  may  re«OTer  what  It  haa 
parted  with  by  mistake  of  fact,  where  ita 
■acceaa  would  sot  render  a  recovery  inequi- 
table, nor  subject  the  defendant  to  any  losa 
which  la  equity  and  justiee  it  ought  act  to 
suffer. — Traders'  Ins.  Co.  t.  Aachen  etc.  lag. 
Co.,  150  CaL  370,  89  Pas.  109. 

%9.    FruuL 

[a]  CaurtB  of  equity  will  not  wJtbhoId  t*> 
tief  from  parties  ignorant  of  the  true  con* 
ditioD,  who,  relying  upoD  false  representa- 
tiona  of  material  facts  made  for  the  pur- 
pose of  inducing  assent,  are  thereby  in- 
veigled into  contracts,  upon  the  ground  tbat 
there  are  circa metancea  calculated  to  arouse 
suspicion  and  cause  an  investigation  whereby 
they  might  have  discovered  the  swindle. — 
Eichelberger  v.  Uiilt  Land  etc.  Co„  9  CaJ, 
App.   628,   100  Pas.   117. 


S  £8.    MuIUpItclty  of  Suits. 

[a]  When  ■  court  of  equity  onco  obtains 
jurisdiction  of  a  case  it  will  decide  the  whole 
ease  as  between  the  parties  and  not  l«av* 
any  part  of  it  for  future  litigation. — Becker 
T.  Superior  Court,  151  Cal.  313,  90  Pac.  688. 

[b]  The  jurisdiction  of  equity  against  an 
unlawful  possessor  who  bas  ousted  the  plain- 
tiff rests  upon  the  ground  of  irreparable  mis- 
chief and  the  policy  of  preventing  a  multi- 
plicity of  suits,  the  remedy  at  law  being  en- 
tirely inadequate  as  s  means  of  redress. — 
Danker  v.  Field  ft  Tula  Qbih,  0  CaL  App.  524, 
n  Pae.  502. 

n.    LACHES  AHS  STALE  DEUAlfSS. 
S  CO.    Natnro  and  Element^  In  OeneraL 

[a]  The    principal    factors    in    determining 

whether  the  plaintifF  bai  been  guilty  ol 
laches,  are  acqniescence  and  lapse  of  timei 
but  other  circutaatances  are  also  material, 
such  as  a  change  in  tbe  value  or  character 
of  the  property.  The  matter  is  one  which  la 
left  to  the  sound  discretion  of  the  court  of 
equity,  in  eacb  ease. — Stevenson  v,  Boyd,  1S3 
Cal.  630,  0«  Fm.  SS4,  IB  L.  B.  A.,  N.  S., 
S25. 

[b]  After  a  great  lapse  of  time,  and  the 
death  of  the  original  parties,  equity,  for  the 

Baee  of  society,  serntinizes  biHs  for  relief. 
is  not  eufficient  to  allege  ignorance  at 
one  time  and  discovery  at  another,  but  facta 
and  eircnmstances  mast  be  statea  sufficient 
to  satisfy  the  chancellor  that  plaintilts  have 
not  neglected  and  slept  upon  their  rights.^ 
Burke  v.  Uaguire,  154  CaL  456,  96  Pae.  U. 


S  SR.  Delay  —  Prajudica  to  Defendant  or 
Third  Ponoiu. 
[a]  What  will  constitute  anch  acquieacenee 
and  laches  on  the  part  of  a  plaintiff  as  to 
bar  relief  in  equity  must  largely  depend 
npon  the  peculiar  circumstances  of  the  ease. 
Held,  that  there  is  no  reason  In  this  case 
for  the  application  of  the  doctrine  of  laches 
where  the  appellant  has  lost  nothing  by  the 
plaitttilTs  delay  in  bringing  the  action. — 
Chamberlain  t.  Cbamberlain,  7  Cal.  App.  634, 
95  Pac  659. 

17,    FL£ADIHa. 
§  97.    iMnea,  Proof  and  Vatianco. 

[a]  Where  no  laches  was  pleaded  In  the 
answer,  if  it  be  considered  that  the  court 
ever  conld  find  it  from  the  evidence,  with- 
out such  pleading,  the  evidence  in  this  case 
would  not  warrant  such  unusual  action. — 
Wadleigh  t.  Pbelpa,  149  CaL  627,  87  Pae. 


fa]  In  an  equity  case,  the  special  verdict 
the  jury  is  mereij^  advisory,  and  the 
court  has  a  right  to  disregard  it,  which  it 
does  by  saying:  "And  the  court,  being  fully 
advised  in  the  premises,  does  not  approve 
of  said  verdict,  but  now  makes  and  files  ita 
findings  of  fact  and  conclusions  of  law." — 
Ostrom  V.  De  Yoe,  *  CaL  App.  326,  87  Pae. 
Sll. 

[b]  In  a  suit  In  equity  the  special  find- 
ings of  a  jury  are  merely  advisory  to  the 
court,  which  is  at  liberty  to  disregard  them 
and  make  findings  to  the  contrary,  if  there 
ia  evidence  tending  to  support  the  findings 
of  the  court. — Mitcbel  t.  Oray,  S  CaL  App. 
423,  97  Pac.  160. 

§  109.    New  TrlaL 

[a]  An  application  for  a  new  trial  in  equity 
must  be  made  promptly  after  the  tacts  are 
discovered;  two  years  thereafter  ia  too  late. 
Neal  T.  Byera,  45  Cal.  234. 

Vm.     DEOBEE      AMP      ENTOBOEMENT 


S  119.  Naton  and  Extent  of  Belief— Final 
Adjuvtment  of  All  laanes. 
[a]  A  court  of  equity  may  mold  Its  decree 
to  suit  the  exigencies  of  the  case,  and  may 
determine  the  ultimate  rights  of  the  parties 
on  either  side,  as  between  themselves  or  the 
opposing  party,  and  render  a  decree  accord- 
ingly.—California  Farm  etc.  Co.  v.  Schiappa- 
Pietra,  151  CaL  732,  91  Pac.  593. 

ESCHEAT. 

IBelaa*  Tsverilon  ol  piopertr,  real  or  personal,  to 

tba  state,  for  want  ot  persons  ItfaUy  caupMont  to 

bald  ot  lake  It;  and  eonvafaneo.  reloass,  and  on- 

(oresnsat  of  the  ii«bta  «  tke  eute. 
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5  2.    Piopertj  Subject  to  EsclieBL 

[b]  Tbere  can  be  do  escheat,  except  when 
the  last  known  onneT  of  the  property  it  dead. 
Estate  of  Stepney,  6  Cot.  Pro.  Dec.  438. 

[b]  Wben  there  has  been  a  final  decree  of 
distribution  of  the  estate  of  a  decedent  ad- 
ministered by  the  public  administrator,  the 
fact  that  one  heir  does  not  appear  and  claim 
his  share  of  the  fnnd,  but  permit*  it  to  ro- 
main  in  the  county  treasury,  does  not  work 
a  forfeiture  of  bis  right,  nor  authorize  a 
change  of  the  enatody  of  the  money  from 
the  county  to  the  atate  treasnry. — Estate  of 
Stepney,  5  Cof.  Pro.  Dec  438. 

g  4.    EnfOTcomAnt,  In  0«ner>L 

[a]  The  proof  of  the  averments  of  the  in- 
formation .  is  regulated  by  section  1271  of 
the  Code  of  Civil  Procedure,  and  as  to  un- 
known heirs  there  need  be  no  other  proof 
than   the  coostractive  proof  that   no   heir  or 

¥Brson  entitled  to  the  estate  has  appeared, 
he  rights  of  unknown  resident  heirs  are 
preserved  by  the  terma  of  section  1272  of 
that  code,  within  the  period  fixed  after  judg- 
ment of  escheat.— State  t.  Miller,  149  Cal. 
208,  85  Fae.  QOS. 

[b]  If  this  information  for  escheat  had 
been  brought  after  the  lapse  of  Ave  years, 
the  averments  of  the  complaint  would  be 
auScient  to  pot  all  nn known  heirs  npon 
proof  of  their  rights.— SUte  v.  Uiller,  149 
Cal.   208,   85   Fae.   609. 

[c]  A  complaint  in  an  action  brought  pre- 
maturely less  than  five  years  after  the  death 
of  the  deceased,  upon  an  allegation  that  de- 
ceased left  DO  kindred  and  that  there  are 
DO  heirs  to  take  the  estate,  is  insufficient, 
and  a  general  demurrer  thereto  was  prop- 
erly sustained. — State  v.  Miller,  149  Cal. 
208,  85  Pac.  609. 

[d]  Resident  heirs  are  not  barred  ipso  facto 
by  any  statutory  forfeiture,  and  can  only  be 
barred  by  the  lapse  of  twenty  years  from  a 
judgment  upon  information  for  an  escheat- 
State  V.  Miller,  149  Cal.  308,  85  Pac.  609. 

[e]  The  title  of  nonresident  alien  heirs  is 
forfeited  or  barred  at  the  end  of  five  years 
from  the  death  of  the  deceased,  unless  within 
that   time   such   heirs   appear   and   claim   the 

froperty.— State   t.   Miller,   119   Cal.   20S,   85 
ac.  60B. 

[f]  To  procure  an  escheat  whether  of  real 
or  of  personal  property,  there  must  be  a  pro- 
ceeding in  conformity  with  sections  1269- 
1272  of  the  Code  of  Civil  Procedure. — Estate 
of  Stepney,  5  Cof.  Pro.  Dec.  438. 

§  SVa-    Fleadlng. 

[a]  The  averment  of  the  fact  impossibU 
in   law   before   the   expiration   of   five   years, 

that  there  were  no  heirs  to  take  the  estate, 
was  not  admitted  by  the  demurrer. — State  V. 
Uiller,  149  Cal.  208,  85  Pac.  009. 

ESCROWS. 

Inolnd*  dMds,  bands,  and  otiisr  obUistaiy  wrlttngs 
dsUvarad  to  a  puson  not  a  psity  thaiato  ta  b*  heM 
by  hln  nntll  the  parloimanc*  of  s  sp«el&«d  condl- 
tlon  or  the  hsptMnlns  el  >  csrtsln  contlni«nc]'.  and 
Ui*D  to  b*  dallTarsd  to  ths  gruitM  or  obllgwi  and 


rlfhts,  dntlas,  and  lUbOitlM  of  parUei  to  inch 
lottnmiants  ind  o(  tbs  dapaslUrlas,  ai  affected  hj 
Ot  dsUvuT  Uuraol  as  •bctdws  and  th«  Bnal  daUrtir. 
§  2.    B«t«Btlon  of  Oontiol  by  Dspositoi. 

[a]  To  sustain  a  delivery  of  a  deed  to  a 
third  person  as  an  escrow,  it  must  appear 
that  the  grantor  parted  with  possession  and 
control  of  the  deed  for  all  time. — Kenney  v. 
Parks,  125  Cal,  146,  57  Pac.  772. 

§  0.  Tims  Wlien  Inatninunt  Takes  Effect, 
[a]  A  deed  delivered  in  escrow,  beyond 
the  power  of  the  grantor  to  recall  it,  with 
instructions  to  bold  it  until  hia  death,  and 


ferable,  and  which  wonld  pass  by  operation 

"  '-- s  in  bi    ' 

App.  i 

§  8.    Dellvnry  by  Deposltur, 

[a]  A  bona  fide  purchaser  from  a  grantee 
in  possession  of  land,  between  whom  and 
his  grantor  an  escrow  agreement  bad  been 
made,  calling  for  payment  in  full  of  spe- 
cified installments  of  purchase  money,  and 
the  delivery  of  a  deed  thereupon  to  the  gran- 
tee or  his  assigns,  and  which  was  silent  as 
to  any  interest,  who  had  no  actual  notice 
of  a  prior  agreement  charging  the  original 
grantee  with  interest,  was  not  chargeable 
with  constructive  notice  thereof  by  its  sub- 
sequent record  after  bis  purchase,  and  was 
only  required  by  reason  of  the  grantee's 
possession  to  look  to  the  terms  of  the  escrow, 
and  upon  completing  payment  of  the  install- 
ments provided  for  therein  was  entitled  to 
the  deed;  and  the  interest  was  chargeable 
only  against  the  original  grantee. — Womble 
V.  WUbnr,  3  Cal.  App.  535,  86  Pac.  916. 

ESTOPPEL. 

InclBd*  pradnilon  of  paraoiu  from  asnrtlns  or 
ttajiat  uutoia  of  tact,  debt*,  or  claims,  contrary 
to  or  ineonilMant  with  pisvlons  allegattons,  admle- 
■toui,  danlals,  acts,  or  eoodnot  at  Ui«  suns  poison* 
ar  thasa  ondar  whom  tb*j  claim ;  aatnra  and  (rooada 
ar  incb  preelnslDn:  apaisUan  and  affoct  ol  astoppal 
as  to  right!  and  titles  nbaaqnautly  acquirad  aa  well 
as  tboia  pravlcnslr  aslrtlnc;  plaadlnc  astoppal;  and 

n.    BY  DEED,  99  11-S7. 

A.  Creation    and    Operation,    in    Qen- 
eral,  S9  11-31. 
m.  EQUITABLE  ESTOPPEL,  59  38-95. 

A.  Nature  and   Essentials,  in   General, 

99  38-53. 

B.  Grounds  of  Estoppel,  99  54-Sl. 

C.  Persons      Affected      by      Estoppel, 

99  82,  83. 
£.  Pleading,      Evidencs     and      Trial, 

gg  87-95. 

H.    BTDEED. 


§  27.    dnuitaes— To  Bony  OrautofB  Tltte. 

[a]   One    who    takes   a    mortgage    upon    the 
whole  of  real  estate  ia  eatopped  thereby   to 
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deny  ttkt  the  DDTtg&KOra  were  rsste^  with 
the  complete  title  to  the  property  mort- 
age d.— Si  mmoni  V.  Bowe,  i  Cal,  App.  TSZ, 
39  Fus.  621. 

S  30.  Matters  Precluded. 
[a]  Where  the  only  qiteatioii  ii  as  to  the 
validity  of  the  substituted  otsI  agreement 
iDder  the  atatute  of  fraude,  and  it  sppeari 
ihst  tbe  eoDTeyaoee  made  by  the  plaiatiSs 
IS  defendants  waB  accepted  under  the  new 
cODtiaet,  notwithitanding  the  fact  that  it 
HBs  agreed  to  be  made  nnder  the  former 
written  contract,  the  defendants  are  es- 
topped from  elaiming  that  such  conveyance 
vai  not  made  in  pftrt  performance  of  the 
terms  of  the  scbstitated  oral  contract,  and 
that  the  new  eontraet  wai  void  under  the 
statute  of  frauds. — Pearaall  v.  Henry,  1S3 
Cal.  314,   95   Pac   154. 

nL    EQTnTABLE  ESTOPPEL. 
A.    HATUKE  AND  ESSENTIALS  IN  GEN- 
ERAL. 

S  39.    En«iitlals  and  Elementary  Facta  (he- 
ating Ett^tpel. 

[a]  To  conetitnte  an  estoppel  in  pais  as  to 
Ibe  title  to  land,  it  must  appear  that  the 
party  making  the  admission  by  his  deelara- 
iLDni  or  conduct  was  apprised  of  the  true 
Elatii  of  his  own  title,  that  he  intended  to 
ilFceive  or  was  culpably  negligent  in  the 
Donassertion  of  hia  rights,  that  the  other 
party  had  no  knowledge  or  means  of  ac- 
quiring knowledge  of  tbe  true  state  of  the 
title,  and  that  he  relied  upon  such  adrois- 
?ion  to  hia  injury,— Green  v.  Prettyman,  IT 
Cal.  401. 

5  42.   Enoixledge  of  Facts. 

[b]  Where  money  was  recBived  by  a  plain- 
liff  on  a  settlement  with  one  of  the  de- 
fendants with  full  knowledge  of  the  alleged 
fraud,  and  was  not  restored  to  such  de- 
fendant, such  plaintiff  ia  estopped  from  any 
farther  recovery  against  such  defendant. — 
Del  Campo  v.  Camarilla,  194  Cal.  647,  93 
Pae.  1049. 

S46.    Prejndlcft  to  Party   Setting  Up   Bs- 
teppsL 

[a]  Where  no  faeta  showing  an  eatoppel 
against  the  alleged  trustee  were  pleaded,  and 
the  plaintifF  had  recovered  against  his  es- 
tate for  the  value  of  all  services  rendered 
to  him,  and  she  ia  not  shown  to  have  been 
prejudiced  in  any  way  by  such  statement 
at  he  may  have  made  to  her  while  living 
Kith  him,  her  contention  that  hia  declara- 
tions and  acts  are  enfficient  to  raise  an  esto^ 
pel  against  him  in  her  favor  is  not  meritori- 
ous.—Austin  T.  WileoxEOU,  149  Cal.  24,  84 
Pu.  417. 

[b]  Held,  that  findings  negativing  the  claim 
of  the  crop  mortgagee  that  there  was  an 
agreement  that  the  remaiader  of  the  prii- 
eeadi  of  aale  should  belong  to  the  crop 
mortgagee,  and  that  there  was  an  estoppel 
in  pais  agiunst  the  purchaser  and  the  leasee, 
«ne  fnlly  niatained  by  the  evidence  to  the 


[e]  Where,  in  the  eonfiiet  of  evidence,  ad- 
missions made  and  acts  done  by  the  defend- 
ants after  the  delivery  of  the  goods,  and  their 
custody  over  the  same,  were  shown  by  the 
testimony  for  the  plaintiff  as  bearing  upon 
the  main  fact  of  the  execution  of  the  In- 
strument relied  upon  by  plaintiff,  such  evi- 
dence did  not  establish  an  estoppel  of  the 
defendants  to  deny  the  execution  of  the  eon- 
tract  alleged,  or  to  abow  material  alterations 
therein  after  its  aignature,  where  there  was 
no  change  of  relation  upon  the  faith  of  such 
admissions  or  acts,  and  no  prejudice  resulted 
to  plaintiff  by  reason  of  any  reliance  there- 
upon after  delivery  of  the  goods. — Dennie  v. 
Clark,  3  Cal.  App.  760,  87  Pac.  59. 

B.    GROUNDS  OP  ESTOPPEL. 

OliOTHIHO  ANOTHER  WITH  AFFARENT  TITLE 

OR  PROPERTY,   |  68. 
BEPRESENTATI0N8— RELYIUa      AKD      AOTINO 

ON  BEPBEBENTATIONS,   |  e». 

PAYMENTS,  naii. 

ACQDIEBGENCE— AOOEPTAMCS    OF    BENEFtTa. 

178. 


§  68.  OlotUng  Anotber  wltb  AppaMnt  Tltlo 
oi  Property. 
[a]  One  who,  with  knowledge  of  all  the 
circum stances,  gives  a  sheriff  an  acconn table 
receipt  for  property  levied  on  as  the  prop- 
erty of  another,  is  estopped  from  asserting 
title  himself,  unless  at  or  before  the  giving 
of  the  receipt,  he  made  his  claim  known  to 
the  officer.— Dresbaeh  v.  Minnie,  45  Cal.  223. 

5  40.    Bepreaentattona    Bolying   aitd  Acting 
on  Bepresentatdous. 

[a]  Where  a  plaintiff  as  owner  had  re- 
served an  alleyway  for  her  doogbteTB,  and 
had  authorixed  her  husband  to  employ  real 
estate  agents  to  sell  lota  for  her,  who,  with 
the  husband's  consent,  sold  lota  abutting 
thereon,  stating  the  reservation  so  made,  and 
that  the  purchasers  would  have  the  benefit 
of  that  alleyway,  and  in  consideration  thereof 
paid  an  increased  price  therefor,  the  facts 
show  an  intended  abandonment  of  the  sell- 
er's existing  right  in  the  alleyway,  which 
will  support  an  estoppel  in  favor  of  the  pur- 
chasers of  the  abutting  property  relying 
thereon.- Banning  v.  Kreiter,  153  Cat.  33,  94 
Pae.  E4B. 

(b]  When  the  statement  relates  to  an  In- 
tended abandonment  of  An  existing  right, 
and  is  made  to  influence  others,  and  they 
have  been  influenced  by  it,  the  case  is  a 
recognized  exception  to  the  general  rule  that 
a  representation  to  constitute  an  estoppel 
must  relate  to  an  existing  fact  and  not  to 
a  matter  of  opinion,  or  promiae  of  future  per- 
formance; and  so,  when  purchases  are  made 


t&  as  a' public  or  private  way  for  the 

benefit  of  the  pnrchaaers,  there  ia  an  ex- 
pression of  an  intended  abandonment  of  a 
seller's  existing  right  which  will  support  an 
estoppel,  if  the  purchasers  liave  relied  npon 
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it.— Bsnnlng  v.  Ki^iter,  153  Cal.  33,  91  Pm, 
E46. 

§  TSVi.    Faymttntt. 

[a]  The  fact  that  pRjmentB  were  made  hj 
respondent  irhicb  it  wai  not  obligated  to 
make  cannot  operate  aa  an  estoppel  upon  it 
where  there  are  no  circumstaneea  from  wbieh 
an  eetappel  can  ariae. — Biveraide  Eeigbta  ete, 
Co.  T.  Trust  Co.,  148  Cal.  4S7,  S3  Pac.  1003. 

§  76.    AcqDletM;«iic»-^ccoptanco  or  Beneflta, 

[a]  A  ])1aiDtiff  who  took  property  ander  the 
alleged  invalid  will  is  estopped  to  dispute 
its  validitj,  while  he  retains  snob  property. 
De]  Campo  t.  CamariUo,  1S4  Cal.  S47,  08 
Pac.  1049. 

§  77.    Peimlttliig  Improvenunta  or  Ex- 

pendlttii«8. 
[a]  An  owner  of  land,  with  knowledge  that 
another  prapoaes  to  conatract  a  water  ditch 
across  It  tor  tbe  purpose  of  conducting  water 
to  his  land,  who  asseDlB  to,  aids,  and  en- 
eoarages  such  other  in  tbe  performance  of 
bis  work,  upon  which  he  expended  a  con- 
siderable sum  of  money,  is  estopped  to  deny 
ihe  granting  of  a  parol  license  for  the  right 
of  way  for  tbe  ditch. — Miller  &  Lui  v.  Kern 
County  etc  Co.,  154  Cal.  T85,  89  Pae.  179. 

C.  PERSONS  ATFECTED  BY  ESTOPPEL. 
§  83.    Psrsoiu  Estopped. 

[a]  Orantee  of  heir  is  estopped  by  act  ol 
administrator  accepting  damages  for  open- 
ing street  through  property  conveyed. — Mc- 
Keeby  v.  Lot  Angeles,  125  Cal.  63S,  643,  SS 
Pae.  263. 

E.  PLEADING,  EVIDENCE  AND  TBIAL. 
§  87.    Pleadloc— NeceasltT, 

[a]  Where  tbe  plaintiff  relied  upon  an  equi- 
table estoppel  of  the  purchaser  to  claim  up 
to  the  agreed  line,  pleaded  in  the  answer,  he 
was  entitled  to  offer  evidence  in  reply  to 
the  answer  without  being  called  npon  to 
plead  sneb  equitable  estoppel. — Yoong  t. 
Blakeman,  153  CaL  477,  95  Pac.  8S8. 

§  93.    Evidence— Weight  ud  Sufficiency. 

[a]  Held,  that  there  ii  inaulDcient  evidence 
to  prove  an  estoppel  in  pais  against  the  ex- 
ecutors and  residuary  legaiees,  by  reason  of 
improvements,  maintenance,  and  repBirs  of 
the  premises  with  their  knowledge  and  ac- 
quiescence.— Estate  of  Bichards,  154  Cal.  478, 
98  Pac.  62S. 

EVIDENCE. 

Inclnda  meani  at  Mcutalnlug  tlia  truth  r*sp«ctlng 
iDitbin  dl  fact  In  Isini  Is  dTlI  actions  and  piocwd- 
logi  In  gaoarkl;  admlicLUlitjr  for  that  purpoM  of 
islsvant  facts.  (tat«m«nti,  onl  ol  written,  aptnlons, 
Ch&rict«r,  npQtatieu,  ate.;  madas  af  pioof  and  pro- 
ductloD  Of  iTldince  atlut  than  teitlmanr  of  wit- 
neiui.  putlenlarlr  doonmontuj  aTldanco,  and  ox. 
clniloii  af  oral  ^j  docnmontary  avldanc*;  bardon  af 
diking  pniaf.  and  oporatlon  of  piaiiunptian* :  and 
■nffldanc;  sad  affect  of  tTldoDea  la  dTll  cases  la 


1.  JUDICIAL  NOTICE,  U  1-44. 
A.  In  Qeneral,  H  1-26. 
D.  OfBcera    and    Official    Proceedinga    ud 
Authority,  H  40-44. 
n.  PBESUMPTIONS,  SS  45-77. 

IV.  BBLEVANCY,      MATEBIALITT      AND 

COMPETENCY  IN  GENEBAL,  Sf  82- 
157. 

A.  Facts  in  Issue  and  Belevant  to  Issue, 

SS  S2-114. 

B.  Ses  Gestae,  39  115-129. 

C.  Similar  Facts  and  Transactions,  JS  ISO- 

US. 

D.  Materiality,  SS  143-149. 

E.  Competency,  SS  150-157. 

V.  BEST   AND    8EC0NDABY  EVIDENCE, 

SS  158-195. 

B.  Transactions  Evidenced  by  Writing  and 

Contents  of  Writing,  SS  164-177. 

C.  Grounds    for    Admission    of    Secondary 

Evidence    and    Preliminariea    to    Ad- 
mission, 33  178-195. 
Vn.  ADMISSIONS,  SS  198-251. 

A.  Nature,    Form    and    Incidents,   in    Gen- 

eral, ES  188-217. 

B.  By  Grantors,  Mortgagors,  Former  Own- 

ers and  Privies,  SS  218-225. 

C.  By  Agents  or  Other  Bepresentativea  or 

Penona  Interested,  |3  S26-240. 
Vm.  DECLABATIONS,  SS  2S2-S73. 

A,  Nature,    Form    and    Incidents,   in   Gen- 
eral, ES  252-265. 
IZ.  HEABSAY,  tS  274-282. 
X  DOCUMENTAEY  EVIDENCE,  tS  233- 
369. 

A.  Public    or    Official    Acts,    Proceedings, 

Eecords  and  Certificates,  SS  283-298. 

B.  Ezempliflcations,  Transcripts  and  Certi- 

fied Copies,  3S  300-320. 

C.  Private      Wrhiuga     and     Publications, 

S3  321-346. 

D.  Production,    Aothentieation   and   Effec^ 

SS  347-369. 
XL  PABOL  OH  EXTBINSIG  EVIDENCE 
AFFECTING  WBITING3,  5S  370^47. 
A-  Contradicting,  Varying  or  Adding  to 
Terms  of  written  Instruments,  S!  370- 
420. 

1.  Writings  Exelnding  Extrinsic  Evi- 
dence, in  General,  SS  370-394. 
S.  Grounds  for  or  Purpose  of  Extrinsic 
Evidence,  in  General,  S3  395-420. 
B.  Invalidating  Written  Instrument,  Si  421- 

42T. 
D.  Construction    or    Application    of    Lan- 
guage of  Written  Jastrument,  33  430- 
444. 
Xn.  OPINION  EVIDENCE,  SS  448-509. 

A.  Conclusions  and  Opinions  of  Witnesses, 

in  General,  SS  448-474. 

1.  Conelusions  and  Matters  of  Opin- 

ion of  Facts,  33  448-458. 

2.  Special    Knowledge   as    to    Subject 

Matter,  S9  458-465. 
8.  Subjects  of  Opinion   Evidence  and 
Examination  of  Witness,  SS  460- 
474. 

B.  Subjects  of  Expert  Testimony,   SS   475- 
488. 
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E.  Compariioa  of  HtrndwritiDg  and  Effect 
of  Opinion  Evidence,  gg  500-509. 
HT.  WEIGHT  AStJ  SUPFICIBNCY,  JS  61«- 
&22. 

I.    JUDIOIAXi  NOTICE. 

A.     IN  QENEBAU 

(  B.    Bzlstenco,  LootKm  and  BonndwiM  of 
BUtM,  OonntiM,  OltlN  and  Towiu. 

[i]  The  couTt  takes  judicial  notice  tbat  the 
pnftblo  of  Log  Angeles  was  located  near  the 
river  dI  that  nama,  and  its  waters  ware  dedi- 
(*ted  to  the  public  nse  for  the  inbabitanta 
of  that  pueblo. — Fellows  v.  Cltj  of  Los  Aa< 
gelei,  ISl  Cal.  52,  BO  Fae.  137. 

[b]  The  boondary  linea  of  Trinity  county 
are  fiied  by  law,  and  in  an  action  to  lecover 
taisa  levied  by  that  county  on  land,  on  the 
gnand  that  it  was  not  sitaated  within  tbat 
cDiinty,  the  court,  in  the  absence  of  evidence 
u  to  the  sitns  of  the  land,  must  take  jndi- 
cial  notice  of  its  sitaation  either  within  or 
witbont  the  county  limits. — Merritt  T,  Trinity 
Cooaty,  3  Cal.  App.  168,  84  Fae.  675. 

SSH-   Unoldpal  Bnbdlvlsloiu. 

[a]  The  tax  deed  describing  landa  within 
the  city  cannot  be  construed  aa  intended  to 
describe  lands  without  the  city,  it  being  en- 
tirely poBfiible  that  there  may  be  a  Me- 
Cloud's  addition  within  the  ei^  aa  well  aa 
one  without  it,  and  this  cotiTt  Mnnot  take 
jDdieial  notice  that  this  la  not  the  ease. — 
Oldham  T.  Bamanar,  119  CaL  540,  87  Pac 
IS. 

5  10.    OUMiflcaUon  of  Oonntles. 

[a]  The  eonrts  will  take  judieial  notice  that 
Alameda  county  is  a  county  of  the  third 
class,  as  elassifled  by  the  County  Govern- 
ment Act  of  1897  (Stats.  1897,  p.  452,  e.  277), 
for  the  purpose  of  regulating  the  compensa- 
tion of  county  officers. — Alameda  County  T. 
Datton,  148  CaL  246,  82  Pac.  1050. 


and  approved  and  made  matter  of  public 
record  in  the  surveyor  general's  oCBce  and 
in  the  land  office,  by  certified  copies  thereof; 
and  that  the  surveyora  are  required  to  mark 
the  section  corners  with  posts  or  monnmeBts 

Sroperly  lettered,  and  to  show  by  accurate 
eld-notea  the  distance  and  bearing  of  wit- 
neas  trees  from  section  and  qnarter-aection 
corners  and  the  natural  features  of  the  coun- 
try.—KimbaU  T.  McEee,  149  Cal.  435,  86 
Pac.  1089. 

§  44.    Official  Slgnatnrea  and  Seals. 

fa]  Courts  take  judicial  notice  of  the  leali 
notarieB  public;  and  in  the  eiecotion  of 
their  official  duties  there  is  a  preiumptioa 
that  they  were  regularly  performed. — Par- 
dee T.  Bchanzlin,  3  Cal.  App.  597,  8Q  Pac. 


812. 


n.    FKEBUUFTIOH& 


NATOKE  AND  SCOPE,  ]  ii. 

IDENTITY  OP  PESaONB  AND  THINGS.  I  *t. 

PnBLICATION  OF  PAPER,   IS3H. 

CONTINUANCE  OF  FACT  OR  CONDITION,   )  54. 

EVIDENCE  WITHHELD  OB  FALSIFIED,  I  CS. 

LAWB  OF  OTHER  STATES,  t  9i. 

OPERATION  AND  EFFECT— PRE3DMPTION8  OF 

FACT,  g  T5. 
REBUTTAL  OF  PBESDUPTIONS  OF  FACT,  t  T7. 

§  4E.    Hatnro  and  Scope. 

[a]  A  presumptioD  is  a  deduction  made  by 
the  law  from  proof  of  particular  facts.  (In- 
Btrnctton  4.)— Estate  of  McGinn,  3  Cof.  Pro. 
Dee.  20. 

[b]  Indirect  evidence  is  of  two  kinds, 
namely,  inference  and  presumptioQ.  (Instruc- 
tion 4.)— Estate  of  UcGinn,  3  Cof.  Fro.  Dec. 
26. 

[c]  Indirect  evidence  is  proof  of  a  fact 
other  than  the  litigated  fact,  but  which  jus- 
tifies an  inference  or  presumption  of  the  ex- 
istence of  the  litigated  fact.  (Instruction  4.) 
Estate  of  UeOinn,  3  Cof.  Pro.  Deo.  26. 


§  42.   Offldal  Proceeding!  and  Acts. 

[b]  The  eourt  will  take  judicial  nodce  of  a 
letter  from  the  eommiasioner  of  the  general 
land  office,  in  eonnection  with  the  federal 
dKieioB,  showing  that  the  government  has 
complied  with  its  ec|uitable  Tequirement,  and 
baa  in  maltlDg  partition  of  the  lends  set  oS 
to  plaintiff  the  lands  described  in  the  con- 
trsets  which  are  located  within  the  limits 
of  plsintifTs  main  line  grant. — Southern  Fa- 
cile Co.  V.  Lipman,  148  Cal.  480,  63  Pac. 
149. 

[b]  The  courts  take  judicial  notice  of  the 
rules   for    making    snbdiviaional    survey*    of 

Cnblie  landi,  of  the  nntfoim  method  of  num- 
ering  and  designating  the  sectiona  and  their 
nnaller  sub^visions,  and  tbat,  under  the 
laws  of  the  United  States  and  the  regnla- 
licini  of  the  land  office,  no  salea  of  public 
lands  are  made  until  the  plat  and  field- 
notea  of  the  eubdiviaional  survey  of  the  town* 
ship  in  which  they  lie  have  been  returned 


4.)— Estate  of  McGinn,  3  Cof.  Pro.  Dec.  26. 
g  46.    Identity  of  P«nona  and  Tblnga. 

[a]  It  will  be  preanmed  that  a  petitioner 
for  distribution  of  the  estate  or  a  decedent 
is  the  son  of  a.  legatee  named  in  the  will, 
when  it  is  proved  that  the  name  of  the  peti- 
tioner's father  is  the  same  as  that  of  the 
legatee.— EsUte  of  Williama,  S  Cof.  Fro. 
Dec.  437. 

§  521/1.    Publication  «f  Paper. 

[a]  The  court  will  not  presume  merely 
from  the  fact  that  the  title  of  a  newspaper 
contained  the  word  "daily"  that  it  was  pub- 
lished daily.— Foi  v.  Wright,  132  Cal.  59,  91 
Pac.  1005. 

§  B4.    OonUnnance  of  Fact  or  CtmdltloiL 

[a]  A  deposition  taken  for  proponent  dur- 
ing the  trial,  of  a  witness  about  to  leave  the 
country,  which  was  subsequently  offered  in 
evidence  on  proof  that  the  witness  had  left 
the  state  two  days  previously,  was  prop- 
erly admittedj  and  a  deposition  for  propo- 


DqitizedbyGoOt^le 


EVIDENCE,  II,  IT,  A,  B,  i§  63-116. 


nent  taken  oot  of  the  atate  under  aeetion 
E024  of  the  Code  of  Civil  Procedure  was 
properlj  admitted  without  any  prelimiDarj 
proof  of  coatinned  absence,  or  of  nonTeti- 
donce  of  the  witneis,  the  burden  beiu^  upon 
conteetant  to  overcome  the  presnmption  of 
eontinaed  absence. — Estate  ol  Dalbeer,  149 
Cal.  227,  88  Pac.  695. 

[b]  The  pTesamption  stated  In  section  1693, 
eabdivision  32,  of  the  Code  of  Civil  Froee- 
dure,  "that  a  thing  once  proved  to  exist 
continues  as  long  as  is  usual  with  things  of 
that  nature,"  is  prospective  and  not  retro - 
epeetive,  and  can  have  no  reference  to  future 
evidence  of  value.  Id  view  of  the  fluctua' 
tion  in  values  charaeteridng  growing  com- 
mnnities,  which  is  matter  of  common  Itnowl- 
i-dge,  evidence  of  the  present  value  of  prop- 
erty can  be  DO  eriteriOD  of  the  past  value, 
when  more  than  three  years  have  intervcDed. 
McDougald  V.  Sontheni  Pacific  B.  B.  Co.,  8 
Cal.  App.  236,  9S  Pae.  685. 

S  63.    Evldenco  WltUield  or  Falslfled. 

[a]  The  failure  of  a  party  to  prodaee  evi- 
deDce  witliia  his  power  to  prodnee  is  a  cir- 
cumstaDce  to  be  taken  against  him. — Guard- 
ianship  of  Daonekar,  1  Cof.  Pro.  Dee.  4. 

[b]  There  is  no  presumption  or  inference 
of  law  from  the  default  of  a  party  to  be  a 
witness  in  his  own  behalf.  (Id  struct  ion 
XLVIII.) — Estate  of  McQinn,  3  Cot.  Fro. 
Dec.  £8. 

S  66.    Iiftwg  of  Other  Btateg. 

[a]  Id  the  absence  of  proof  to  the  eon* 
trary,  it  is  presumed  that  the  law  of  an- 
other state  respecting  the  transfer  of  a  street 
railroad  franchise  is  the  same  as  the  law 
of  this  state. — O'Sallivan  v.  GrifBth,  153  Cal. 
i302,  95  Pac.  8T3,  96  Pac.  323. 

[b^  The  presumption  In  this  state  as  ta  the 
similiarity  of  the  laws  of  a  foreign  state  ap- 
plies to  statute  law  as  well  as  to  the  com- 
mon law. — O'Sullivan  v.  Griffith,  1S3  Cal.  SOS, 
95  Pae.  873,  96  Pae.  323. 

I  TS.  Operation  and  Effect — prainmptloiui  of 
Fact 
[a]  The  disputable  presumptions  declared 
in  section  1961  of  the  Code  of  Civil  Proce 
dure,  are  not  controlling,  bb  matter  of  law, 
where  controverting  evidence  Is  iDtrodueed; 
and  the  fact  in  question  is  to  be  determinea 
by  the  jury  npon  a  consideration  of  such 
evidence,  in  eonneetion  with  the  presump- 
tion.— People  V.  Wong  Sang  Lnng,  3  Cal.  App. 
221,  84  Pac.  843, 

§  77.    Bebnttal  of  Piesomptlona  of  Fact. 

[a]  A  witness  is  presumed  to  speak  the 
truth,  bnt  this  presnmption  may  be  rebutted 
by  the  manner  in  which  he  testifies,  or  the 
character  of  his  testimony,  or  evidence  affect- 
ing his  character  for  truth,  honesty  and  in- 
tegrity, or  evidence  in  contradiction  of  it. 
(Instrnction  3.) — Estate  of  McGinn,  3  Cof. 
Pro.  Deo.  26. 


A.    FACTS  IN  ISSUE  AND  HELEVANT  TO 

lasua 

IN  OBKinAL,  t  82. 

HATTERS    BZPLANATORT    OF   PAOTB    IS   ETI- 
DENOE     OF     INTEBEHOXS     TSEKEFKOU, 

ItATDRZ.      OONDITIOM     AND     QUALITIES      OP 

PROPERTY.  I  90. 
CHARACTER  OR  REPDTATIOIT,  |  82. 
CDBTOMS  AND  DSAOBS  OP  BUSINESS,   (  104. 

§  82.    m  Oflneral. 

[a]  Though  evidence  shonld  always  bo  con- 
fined to  the  issue,  it  need  not  bear  directly 
upon  it.  It  ie  admissible  it  it  tends  to  prove 
the  issue,  or  constitutes  a  link  in  the  chain 
of  proof,  dthough  alone  it  might  not  justify 
a  verdict  in  accordance  with  it.  The  strength 
of  such  ten  den  ay,  or  the  amonnt  of  It* 
weight,  is  to  be  determined  by  the  jurr. — 
Moody  ▼.  Peirano,  «  CaL  App.  411,  88  Pae. 


S  84.    Uatt«n  Explanatory  of  Facts  In  Evi- 
dence cr  Inferences  Therefrom. 

[a]  In  determining  the  relevancy  of  evi- 
dence offered  upon  an  issue  of  fact,  much  de- 
pends upon  the  nature  of  the  Issue  upon 
which  it  is  offered,  and  a  wide  discretion  is 
left  to  the  trial  judge  in  determining  whether 
it  is  admissible  or  DOt.  No  precise  or  uni- 
versal test  of  relevancy  is  fornished  by  the 
law.  If  the  evidence  offered  conduces  in 
any  reasonable  decree  to  establish  the  prob- 
ability or  improbability  of  the  fact  in  cod- 
troversy,  It  should  go  to  the  jury, — Moody  t. 
Peirano,  i  CaL  App.  411,  88  Pae.  380. 

§  80.    HNtnro,    Condition    and    Qnalitiea    of 
Fioperty. 

ia]  Evidence  as  to  the  nnsoundness  of  one 
the  horses  purchased  was  proper  as  in- 
dicating the  reasouable  character  of  the  claim 
of  plaiDtiff  that  the  team  was  unsatisfactory; 
and  evoD  if  that  fact  wa»  unnecessary  to  be 
shown,  no  prejudice  could  result  from  sneh 
evidence. — Sierra  LaDd  etc.  Co.  T.  Bricker, 
8  Cal.  App.  IM,  8G  Pac  6G5. 
§  92.    Character  or  Bepntatlon. 

[a]  Matters  prejudicial  to  the  character  of 
any  person  will  be  excluded  from  the  record 
when  not  essential  to  a  proper  decision. — 
Guardianship  of  Danneker,  1  Cof.  Pro.  Dee. 
4. 
§  104.    CnotonH  and  VaacM  Of  Bnslneis. 

[a]  In  an  action  to  recover  for  services  as 
superintendent  of  a  ranch,  it  is  not  error  to 
reject  testimony  as  to  the  disposition  of  the 
grain  raised  upon  the  ranch  after  the  defend- 
ant eeased  to  have  any  interest  therein. — 
Mullenarjr  T.  Bnrton,  3  CaL  App.  263,  84  Pac 
159. 

B.    BBS  GESTAE. 

§  116.    Acta  or  SUtementa  Aecompanrlng  or 

Connected  with  TraasactlDn  or  Event. 

[a]  A  4]uestlon  addressed  to  the  fireman  by 
the  engineer,  in  tho  piesenee  of  the  party  in- 
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jnred,  immediately  following  tbe  accident: 
"Why  didn't  you  tell  me  to  stopf"  was  ssked 
so  near  the  time  the  accident  oeeurred  as 
to  make  it  part  of  the  transaction,  and  ad- 
missible under  the  rule  of  res  gestae.  The 
mere    fact    that   the    accident    preceded    tbe 

Snestion  does  not  neeesaarily  take  it  out  of 
lat  role. — Zipperlen  v.  Southern  Pacific  Co., 
7  CaL  App.  206,  S3  Pac.  1049. 

S  126.    Acts  or   Btatemants  Aita  Ttanaae- 
tlon  01  Svent. 

[a]  In  an  action  against  tbe  foreign  cor- 

S ration  as  owner  of  a  steamship,  to  recover 
magea  for  negligent  stowage  of  sheep  pelts 
shipped  thereon  by  plaintiff,  a  letter  writ- 
ten to  plaintiff  by  defendants'  agents,  which 
is  not  part  of  the  res  gestae,  but  whicb  pur- 
ports to  bo  a  mere  narrative  of  past  facta 
relative  to  the  shipment  and  manner  of  stow- 
age of  the  pelts,  was  not  admistible  in  evi- 
dence against  the  defendant;  and  in  view 
of  other  facts  appearing,  it  is  held  that  the 
error  in  admitting  such  letter  was  clearly 
prejudicial.— Wal deck  &  Co.  v.  Pac  Coast 
S.  S.  Co.,  2  Cal.  App.  167,  83  Pac  158. 

[b]  In  a  mandamus  suit  to  compel  tbe  pay- 
ment of  a  pension  to  plaintiff  as  widow  of 
a  policeman  alleged  to  have  been  killed  while 
in  performance  of  his  duties,  evidence  of 
nbat  the  policeman  said  after  he  bad  been 
injured,  and  after  the  persons  claimed  to 
have  injured  him  bad  passed  out  of  sight. 
u  to  what  was  the  matter  with  turn,  was 
pnrely  hearsay,  and  not  part  of  the  rel 
gestae,  and  was  properly  excluded. — Mnrphy 
V.  Board  o£  Police  etc.  Commrs.,  2  Cal,  App. 
468,  83  Pac  577. 


§  133.  BslaUon  to  Istom — BopiesentatlonB. 
[a]  In  an  action  where  fraud  in  tbe  pur- 
chase and  sale  of  property  is  in  issue,  evi- 
dence of  otber  fronds  or  fraudulent  repre- 
sentations of  like  character  committed  by  the 
same  parties  at  or  near  tbe  same  time  is  ad- 
missible.— Eomblnm  t.  Arthurs,  1S4  Cal.  21S, 
97  Pac  420. 

§  140.   Sbowlng  CwtDm  or  Oonise  of  Bnai- 
neaa. 

[a]  In  determining  the  question  whether 
there  was  a  stock  bonus  attached  to  the  sale 
of  bonds,  evidence  is  admissible,  after  show- 
ing that  tbe  bonds  issued  were  disposed  of 
according  to  a  certain  plan  or  method,  to 
show  the  terms  in  which  bonds  had  been 
sold  to  otber  purehasera. — Bone  v.  Hayes,  154 
Cal.  T5fl,  Sg  Pac  172. 

[b]  While  ordinarily  evidence  that  a  cer- 
tain contract  was  made  with  A  is  not  ad- 
missible to  show  that  a  similar  contract  was 
made  with  B,  yet,  when  the  circumstances 
indicate  a  strong  probability  that  the  course 
followed  in  one  instance  would  be  followed 
ia  others,  evidence  of  such  course  in  one 
instance,  may  be  allowed  in  the  discretion 
of  the  court.— Bone  r.  Havea,  154  Cat  759, 
99  Pac.  172. 


D.    MATEEIALITT. 
§  146.    Oertalntj.     . 

[a]  It  would  be  contrary  to  all  rules  of 
evidence  to  accept  testimony  that  lacks 
clearness  and  certainty,  and  that  is  without 
corroboration,  as  against  adverse  evidence, 
positive  and  particular  in  its  nature,  and 
without  successful  assailment,  and  going  to 
the  main  fact  in  issue  itself.— Estate  of  Ue- 
Dongal,  1  Cof.  Pro.  Dec  458. 


5  14B. 
[a]  The  remoteness  of  the  evidence  usually 

goes  to  the  weight  and  not  to  admissibility 
of  the  evidence. — Brunger  v.  Pioneer  £oU  Co., 

6  Cal.  App.  691,  92  Pac.  1043. 

E.    COMPETENCT. 

S  ISl.  Evidence  Admissible  by  Seascin  of 
AdmlEslon  of  Slmilu  Evidence  by  Ad- 
verse Party. 
[a]  Questions  calling  for  hearsay  testimony 
are  inadmissible  on  tnat  ground,  and  cannot 
form  ground  for  introducing  contrary  dec- 
larations on  the  ground  of  surprise. — Estate 
Of  Dolbeer,  133  Cal.  652,  96  Pac.  263. 


T.  BEST  AND  SEOONDABT  EVIDCNOE. 
B.     TRANSACTIONS      EVIDENCED      BY 

WRITING  AND  CONTENTS  OP  WRIT- 

INQ. 

§  166.    Judicial  PTMOttdlnga  and  Becoids. 

[a]  Oral  evidence  of  the  time   of  bringing 

an  action  is  inadmissible,  as  the  record  is  the 
best  evidence  of  such  date. — Mullenary  v. 
Burton,  3  Cal.  App.  263,  S4  Pac.  159. 

[b]  Id  an  action  to  recover  for  services,  tbe 
erroneous  admission  in  evidence  of  a  judg- 
ment-roll in  another  action,  for  tbe  sole  pur- 
pose of  rebutting  a  claim  of  payment,  is 
without  prejudice  to  the  defendant,  if  there 
was  no  proof  of  payment  to  rebut,  and  the 
judgment-roll  had  no  other  connection  with 
the  issue. — Mullenary  v.  Burton,  3  CaL  App. 
263,  84  Pac  169. 


[a]  Promissory  notes  of  the  corporation  to 
the  defendant  were  not  admissible  evidence 
of  the  indebtedness  of  the  corporation  to 
him,  where  the  minutes  of  the  corporation 
showing  authority  therefor,  were  not  pro- 
duced, and  no  properly  certified  copy  thereof 
was  ofFered  in  evidence.  A  copy  of  mere 
extracts,  to  which  was  attached  an  affidavit 
of  tbe  president  that  to  the  best  of  bis 
knowledge  and  belief  the  said  extracts  are 
true  extracts  from  the  original  minutes  of 
several  meetings,  was  not  properly  certified 
as  required  by  subdivisions  6  and  7  of  sec- 
tion 1918  of  the  Code  of  Civil  Procedure,  and 
was  not  admissible  in  evidence.  Oral  tes- 
timony was  not  admissible  to  prove  the  con- 
tents of  the  minutes.- Nixon  v.  Goodwin,  3 
CaL  App.  858,  85  Pac  169. 
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C.  GROUNDS  FOB  ADMISSION  OP  SEC- 
ONDARY EVIDENCE  AND  PBELIM- 
INABIES  TO  ADMISSION. 

IM  OENERUh    I  1TB. 

DEBTKDOTIOK  OB  LOSS  07  FBIUABY  BTI- 
DENOB,  g  ITS. 

RBCORDS,   }  181. 

PBELIMINARIES  TO  ADMISSION  Or  SZOOND- 
ARY   ETIDEtfOE— IK   GENEBAL.    1 184. 

PROOF  AS  TO  DESTRUCTION  OB  LOSS  OP, 

AND  8EAB0H  FOB  PBIUARY   ETIDENOB, 
1185. 

NOTICE     TO     PBODUOE     FBIUABY     SVI- 

DBNCE,  g  187. 

S  178.    Bi  0«nataL 

[&]  The  sarroandiiiK  cireamataneeB  and  facta 
are  to  be  conaideiea,  and  tLe  weight  to  be 
given  to  them  ia  largely  within  tbe  discre- 
tion of  the  trial  judge.  In  tbia  caae,  it  is 
held  that  there  was  a  «nffieient  fonndatiou 
laid  to  admit  the  leeondarv  evidence  of  the 
loit  de«d. — King  t.  SamQel,  7  Cal.  App.  65, 
93  Pae.  391. 

f  179.    DHtrnctioii  or  Lou  of  FiUury  EtI- 
dance. 
[a]  After  proof  of  tbe  losa  or  (leatractian 
of  tbe  written  contract,  the  defendant  waa 
entitled  to   prove   its   eontenta  by   parol  evi- 


[b]  Where  platntift  showed  that  diligent 
search  had  been  made  for  a  lost  or  misplaced 
deed,  and  tbe  same  could  not  be  found,  aeo- 
ondarv  evidence  of  its  coutenta  is  admissi- 
ble, tliongh  the  lost  instrument  may  still  eT- 
ist. — King  V.  Samnel,  7  Cal.  App.  55,  93 
Pac.  391. 


of  the  attorDey  who  drew  the  lease 

misslble  to  prove  its  cootents. — Eedstrom  v. 
Union  Trust  Co.,  7  CaL  App.  278,  91  Pao. 


§  191. 

[a]  The  deatmction  bj  Are  of  the  record  of 
the  ordera  did  not  affect  their  validity  or 
offeetiveDese.  After  proof  of  deatmction,  anj 
competent  secondair  evidence  would  be  ad- 
missible to  prove  their  contents,  and  tbe  re- 
spondents could  rely  upon  the  ordeia  as  they 
stood,  and  were  under  do  absolute  neceasitv 
to  have  tbe  record  restored  in_ordeT 
aerve  their  ri, 
Cal.  312,  97  1 

§  184.  PrellmliiarlM  to  Admission  of  8«o- 
ondary  Evidence — In  Ooueral. 
[a1  Where  the  bookkeeper  of  the  grantor 
testified  that  no  account  was  kept  by  him 
with  the  plaintiff,  which  was  objected  to  as 
not  the  beat  evidence,  and  the  witness  pro- 
ceeded to  Btate,  without  objection,  that  the 
books  contained  items  charged  against  the 
slater  for  taxes  on  the  land  and  credits  for 
rents  received,  and  afterward  produced  the 
day-book  upon  request,  but  was  not  recalled, 


witnesa  with  the  day-book  before  him,  th« 
objection  stated  ia  not  gronnd  of  reversal. — 
Lnty  V.  Cresta,  i  Cal.  App.  SS9,  88  Pae.  Mi. 

S  180.  —  Proof  aa  to  DestmcUon  oi  Lea 
of,  and  Beardi  tor  Filmaiy  Evtdenco. 
[a]  Beaaonable  diligence  in  making  the 
aeareh  for  a  loat  or  misplaced  deed  does  not 
require  the  exploration  of  all  poaeible  places 
wbere  the  in  at  rn  meet  might  be. — King  v. 
Samuel,  7  Cal.  App.  55,  93  Pae.  891. 


§  197. 


-  Notico  to  Frodoce  Tzimaxj  Erl- 


[a]  Secondary  evidence  of  the  contents  of 
a  letter  from  plaintiff  to  defendant  was  not 
admisaible,  where  no  previous  demand  for 
the  letter  and  refuaal  to  deliver  it  was  shown. 
Womblo  T.  Wilbur,  3  Cal.  App.  535,  86  Pac 


916. 


Vn.    ADMISSIONS. 


§  198.  Nature  of  Admlsaicoi  and  Subject 
Idatter  in  CtaneraL 
[a]  Evidence  for  the  defendant,  as  to  a 
eon  versa  tion  with  defendant,  out  of  the  pres- 
ence and  hearing  of  the  plaintiff,  in  which 
defendant  stated  what  was  understood  by 
an  indorsement  extending  the  time  of  the 
contract,  was  properly  excluded  as  hearsay 
as  to  the  opinion  of  the  defendant  as  to  such 
underatandmg. — Clark  T.  Dalniel,  3  CaL  App. 
121,  84  Pac.  12S.     . 

§  203.  Jndlcial  Admissions  —  Pleadlnga  8n- 
porseded. 
[a]  Admissions  made  by  the  plaintiffs  in 
their  verified  claim  first  presented  against 
the  estate  of  the  deceased  testator  (after 
the  rejection  of  which  a  second  claim  Ln  dif- 
ferent terms  was  presented,  which  was  sned 
upon),  was  admissible,  and  mii^ht  be  consid- 
ered by  the  court  as  an  adnuasion  against 
inUrest.— PollitE  v.  Wickersham,  150  Cal.  238, 
S8  Paa.  911. 

§  207.    By  ParttOB  of  Bocotd  or  Othan  In- 
tarosted  in  Event. 

fA]  Evidence  was  admiasible  to  show  that 
aintiff  had  made  declarations  to  witnesses 
tending  to  dispute  the  testimony  of  plain- 
tiff aa  to  the  term  for  which  he  had  been 
employed. — Bonssin  v.  Earkpatriek,  8  Cal. 
App.  7,  95  Pac.  1123. 


$  221.    Statements  Made  After  Oonveyanco 
or  Transfer  of  Title. 

[a]  The  court  erred  to  the  prejadice  of  the 
appellant  in  admitting  declaiatians  of  the 
father  subsequent  to  his  deed  to  establish 
the  alleged  trust.  The  declarations  of  a  gran- 
tor made  after  his  conveysuce  cannot  be 
received  to  disparage  bia  deed. — Bollinger 
V.  Bollinger,  154  Cal.  695,  99  Pac.  196. 

[b]  A  qneation  by  plaintiff  to  the  original 
grantee  whether  he  ever  gave  to  the    pnr- 
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chaser  from  him  notiee  of  the  prior  agree- 
ment  was  properlr  aast&ined,  on  the  (rroand 
th«t  It  waa  not  limited  to  *  time  prior  to 
his  parehue. — Womblo  t.  Wilbur,  3  C&l.  Ajip. 


535,  86  Pae.  BIO. 


S  22S.    0«mp«t«iicr  of  AdmlMlona  of  Acsnti 
or  EmiOoyvea  la  OMinal— Anthoittr  In 
PuUcnlar  InatancM. 
[b]  Where  the  admitted  teatimonj  tended 
BtroDgly  to  BQpport  the  asenc;  of  the  code- 
fendaot  for  the  plaiDtiff  bftnk,  of  which  be 
wa»  vice- president  and   a  director,  in  effect- 
ing the   loan   to   the  contractor,  declaratioDB 
of  saeh  cadefendant,  and  conTerBatlona  with 
him  bearing  on  the  isstie,  were  proper  to  be 
considered  by  the  jorTi  ftnd  should  have  been 
admitted. — National    Bank    of   Commerea   v. 
Sehirm,  3  CaL  App.  690,  86  Pac.  BSl. 

S  233.  Hniband  and  Wife. 
[a]  The  estate  of  the  deceased  hnaband 
coatd  not  be  bound  bj  admissions  made  by 
the  plaintiff  administratrix  as  hii  wife  in 
his  Gfetime,  after  the  grant  made  to  the 
hnaband,  and  they  were  praperlj  ezclnded; 
nor  eonld  tbe  defendant  have  beeen  preja- 
dieed  bj  the  action  of  tbe  conrt  in  exclud- 
ing such  admissions  when  plaintiff  testified 
fnUy  in  the  ease,  and  might  have  been  im- 
peached by  proof  of  contrary  declarations 
contained  in  depositions  on  file. — Hoyt  t. 
Zumwalt,  149  Cal.  381,  86  Pac  600. 

$  83S.    Fartnart. 

[a]  A  miuiDg  partnership  having  been 
shown,  evidence  of  permission  gireu  by  plain- 
tiffs' grantor  to  one  of  the  mining  partnera 
to  use  the  ditch  for  water  for  the  purposes 
of  the  partnership  business  was  properly  ad- 
mitted under  snbdivision  5  of  section  1870 
of  tbe  Code  of  Civil  Procedure,  without 
proof  that  the  permission  was  communicated 
to  the  other  mining  partner. — Dondero  V. 
O'H&ia,  3  Cal.  App.  633,  S6  Pae.  S8S. 

VnL    DEOLAKATIONS. 


I  266.    Salf-MTTliig  Daclacfttdoiu  In  OaneraL 

[a]  Where  the  notary  in  narrating  the  bus- 
band's  initmetion  to  him  stated  that  he  said 
that  the  wife's  deed  should  not  have  been 
recorded,  and  that  it  was  recorded  by  mis- 
take, the  court  properly  struck  oat  such  evi- 
dence, as  a  self-serving  declaration,  not  made 
in  plaintiff's  presence,  and  as  not  competent 
to  prove  that  fact. — Yordi  v.  Yordi,  6  CsL 
App.  20,  SI  Pae.  348. 

S  261.    DecUratioiu  Against  Int«rMt. 

[n]  The  admission  of  the  grantee  as  a  party 
is  only  evidence  against  himself;  and  evi- 
dence of  an  admission  or  declaration  made 
by  him  that  he  gave  the  purchaser  a  copy 
of  the  prior  agreement  when  he  told  to  him 


cannot  bind  the  purchaser  In  any  way  or 
make  htm  liable  for  the  interest. — Wombla 
T.  WUbnr,  3  CaL  App.  533,  86  Pac.  910. 


.T. 

S  275.    Wb4t  Oonstltntee  Heanay. 

[a]  A  qnestiou  asked  of  a  witness  for  the 
contestant  which  indnded  a  statement  of 
facts  "learned  by  the  witness"  in  respect  to 
the  testatrix  was  properly  excluded,  as  in- 
Tolving  hearsay  evidence. — Estate  of  Dolbeer, 
149  Cal.  227,  86  Pae.  695. 

[b]  On  the  trial  of  a  contest  of  a  will,  where 
a  witness  for  the  contestants  had  testified 
that  the  testator,  a  man  of  advanced  years, 
had  told  her  that  he  was  going  to  marry 
her  niece,  a  girl  of  aeventeeo,  it  is  proper 
to  sustain  an  objection  to  the  qnestion,  "Do 
you  know  whether  any  one  conversed  with 
him  or  endeavored  to  dissuade  him  from  the 
belief  that  a  marriage  would  take  place  be- 
tween himself  and  your  niece!"  Such  ques- 
tion called  for  hearsay  and  was  incompetent. 
Huyek  v.  Bennie,  151  Cal.  411,  90  Pac.  929. 

§  279.    Evidenea  Fon&d«d  on  Haanay. 

[a]  Where  one  of  the  plaintiffs  testifies  dl- 
reetlr  on  her  examination  in  chief  as  to  the 
earnings  of  the  deceased  and  his  expend- 
itures for  tbe  boosehold  of  wbich  he  and  the 
plaintiff  were  members,  it  Is  not  error  to 
refuse  a  motion  of  the  defendant  made  dur- 
ing cross-examination  to  strike  ont  her  testi- 
mony on  the  ground  of  hearsay,  if  the  eross- 
ezamination  fails  to  show  that  the  knowledge 
of  the  witness  was  based  entirely  on  any 
declarations  made  by  the  deceased  or  by  any 
other  person. — Salmon  v.  Bathjens,  192  Cal. 
290,  92  Pac.  733. 


X.    DOOUHBHTABT  EVISENOE. 
A.    PUBUC   OB    OFFICIAL   ACTS,   PBO- 


S  292.    Unnldpal  Becord>— Bacords  not  B«- 
qnlrad  by  laiw  to  be  Kept. 

[a]  Where  plaintiff  denied  having  received 
any  notice  to  remove  his  fence,  a  notice 
signed  by  the  defendant  and  certified  by  the 
constable  to  have  been  served  by  him  upon 
plaintiff  was  not  admissible,  the  certificate 
being  no  part  of  the  official  duty  of  the  con- 
stable, and  not  prima  facie  evidence  of  the 
fact  of  service. — Mannel  v,  Flynn,  9  Cal. 
App.  31B,  90  Pit.  403. 


Official    Docnmaats    and    B«cord>  In 


.a]  In  an  action  to  quiet  title,  where  plain- 
tiff deraigns  title  nnder  a  patent  from  the 
United  States,  a  copy  of  which,  certified  by 
tbe  commissioner  of  the  general  land  office, 
was  recorded  in  the  proper  county,  the  record 
of  such  copy  has,  nnder  secti"  """  "  """ 
Civil  Code,  prima  facie,  the  i 
effeet  as  the  original  for  title 
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"until  tbe  origtaal  letters  patent  be  re' 
corded,"  and  under  leetioD  1833  of  the  Code 
of  Civil  Procedure,  the  copy  of  auch  record 
nertified  by  the  recording  oflioer  is  prima 
facie  evidence. — Preston  v.  HirBch,  C  Cal. 
App.  485,  90  Fae.  SSS. 

C.    PEIVATE  WErriNGS  AND  PDBtlCA- 

TIONa 
UNOFFICIAL    wnrriNaa    asd    beoobds    iw 

6EHBSAL,    g  83 1. 

COKFOBATE  EEOOBDS  AKD  FBOOEBDINQS, 
1823. 

BOOKS  OF  AOCOintT— IN  OENBRAL,  |  >B1. 

—  PDRPOSES  OP  FBOOP  AND  ADUISSIBIL- 
ITT  FOR  AND  AOAINBT  FARTIOUIiAIt  PER- 
SONS,  IBS*. 

PBITATE  UEUOitANDA  AND  8TATE1CENTS, 
}8B0. 

LETTERS  AND  TELE0BAU8,  I  88S. 


[ft]  Entries  of  births,  deaths  and  marriages 
in  a  familjr  Bible  are  competent  evidence, 
though  such  record  does  not  contain  every 
element  in  tbe  history  of  eaeb  member  of 
the  family  neeessary  to  maks  it  perfect.— 
Estate  of  Blythe,  4  Cof.  Pro.  Dec.  302. 

§  322.    O0Tpoiat«  B«cocdi  and  ProcMdlngs. 
[a]  Where  resolutions  of  the  board  of  di- 

rectors  in  regard  to  the  issoance  of  the  stock 
of  the  corporation  were  passed  at  a  meeting, 
the  record  of  which  recites  that  the  directors 
were  notified  thereof,  tbe  recital  is  sufficient 
proof  of  notice  to  them,  where  the  contrary 


§  331.    Books  of  ACGonnt— In  Oaneral. 

[a]  The  boolu  of  a  bank  are  admissible  In 
evidence  for  the  purpose  of  showing  the 
state  of  the  account  of  one  of  its  euBtomers 
with  it. — Blinn  Lumber  Co.  r.  McArtbar,  150 
Cal.  eiO,  89  Pac,  436. 

[b]  Exhibits,  copies  of  account  sales  cheek 
sheets  of  the  corporation  mortgagee  showing 
particulars  of  oranges  received  and  sold  by  it 
for  account  of  plaintiff,  also,  a  "ledger  sheet" 
and  "weigher's  reeeivins  aeeonnt  slip,"  all 
of  which  were  Identified  as  original  paper* 
and  records  tf  the  corporation  by  their  proper 
custodian,  were  admissible  in  evidence. — 
Hurwitz  V.  Gross,  5  Cal.  App.  614,  01  Pac. 
109. 


[a]  Tbe  original  book  entry  showing  the 
contract  between  the  corporation  and  the 
defendant  for  the  purchase  of  the  land  and 
lots  described  at  a  certain  price,  to  be  paid 


§  SSe.  PilTate  HamoruuU  and  Statemants. 
[a]  Certificates  of  An  assayer,  the  correct- 
ness of  which  is  not  shown,  sfe  inadmissibU 


in  evidence  to  establish  the  value  of  tbe  ere 
from  the  mines,  and  the  same  ia  bo  of  the 
testimony  of  the  proprietor  of  an  assaying 
establishment  as  to  assays  tbere  made,  which 
were  not  made  by  him  or  nnder  his  super- 
vision, and  not  under  such  cirenmstances  tbat 
he  had  any  personal  knowledge  whether  they 
were  correct  or  not. — People  t.  Whalen,  154 
Cal.  472,  98  Pac  194. 

S  338.    Iiett«n  ftnd  Tolcgnmu- 

[a]  Where  part  of  a  letter  was  properly  ad- 
mitted the  remainder  of  the  letter  was  not 
relevant  to  any  issue  In  the  case,  the  court 
properly  rejected  it.^Tohn  Breuner  Co.  v. 
King,  0  Cal.  App.  271,  98  Pae.  1077. 


PCBLIO  DOCDMENTS,  BEOOKDS.  EXEKPLIPI- 
OATIONS  OF  OTHEE  OFFICIAL  COPIES— 
PRODUCTION  OF  PAKT  OF  REOOBD  OP 
JUDICIAL  PROCEEDINO,    1  84S. 

OOMPELLING  PRODUCTION  BY  ADTEBSS 
PARTY— NATURE  OF  DOCUMENT  AND  RF.- 
LATTON  TO  ISSUE.  |  B54. 

PBELIUINARY  ETIDENCB  FOR  AUTRBNTIOA- 
TION— PROOP  OF  EXECUTION,  1  S5T. 

—  BEST  AND  8EC0NDABY  EVIDENCE  OP  EX- 
ECUTION, |9B2. 

BOOES  OFAOCOUNT,  UEMOKANDA  AND  8TATE- 
UENTS,  1868. 

%  348.  Public  Docnmenta,  Xacorda,  Exem- 
pUllcatlona  or  Other  ^Bdal  Oopies — Pro- 
duction of  Fan  of  Secord  of  Jadldal 
Proceeding. 

[a]  Where  only  part  of  tbe  record  was  of- 
fered to  show  want  of  jurisdiction  it  was 
properly  excluded  on  the  ground  that  the 
whole  record  was  not  produced. — Del  Campo 
V.  Camarillo,  154  Cal.  647,  93  Pae.  1049. 


[a]  It  was  not  neeessary  for  defendant  to 
prove  the  signature  to  the  release  by  the 
Bubecribing  witness,  or  to  account  for  bis 
absence,  before  resorting  to  the  mode  adopted. 
The  code  makes  no  distinction  in  rank  be- 
tween the  various  modes  in  which  a  writing 
may  be  proved;  and  tbe  provision  of  section 
1944,  authorizing  proof  of  handwriting  by 
oomparison  by  the  jury,  is  of  equal  force 
with  the  proviBion  in  section  1940,  anthorii- 
ing  it  to  be  made  by  a  aubscribing  witness, — 
Castor  T.  BernEtein,  2  Cal.  App.  703,  84  Pae. 
244. 

S  357.  PrellininaiT  Evidence  foi  Anthentl- 
cation — Proof  ot  Execution, 
[a]  After  evidence  by  plaintifF  of  an  assign- 
ment to  him  of  tbe  contract  sued  upon,  tbe 
court,  under  the  common-law  rule,  and  under 
section  1944  of  the  Code  of  Civil  Procedure, 
properly  admitted  in  evidence  a  prior  re- 
lease by  plaintiflTa  assignor  to  defendant,  tor 
eompansoD  of  handwriting  of  the  signature 
to  the  release  with  the  Bisnature  to  the 
assignment  by  the  jury,  without  any  other 
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Cat  of  the  ezoention  of  tbe  release.  (Per 
rrison,  P.  J.,  and  Hall,  J.  Cooper,  J.,  dia- 
■enting.} — Castor  v.  Bemstein,  2  Cal.  App. 
103,  S4  Pm.  244. 


§382. 


-  B«at  and  8«condBi7  EridMico  of 


[i]  Tbe  strongest  eTJdenee  of  the  geDaine- 
nesa  of  handwriting  is  the  testimoDy  of  the 
allfged  writer,  and  next  to  this  is  the  tes- 
timony of  a  witness  who  saw  the  iiiitm- 
rnent  ezeented  and  is  able  to  idantif;  it. 
There  are,  however,  other  and  different  modes 
of  proof. — EsUte  of  Daina,  S  Oof.  Pro.  Dec 
M. 

[b]  Id  determining  the  qnfstlon  of  avthor- 
■hip  of  &  writing,  the  reBemblanee  af  char- 
acters is  not  the  only  test.  Tbe  use  of  eapi- 
tali,  abbreviations,  j)unctuation,  paragraph- 
1 — interlineations,    idiomatic    ex- 


lion  and  the  like,  are  all  elements  upon 

to  form   the  judgment. — Estate  of  Dams,  5 

Cof.  Pro.  Dee.  24. 

S  363.  Books  of  Account,  Uemonnd*  and 
Statemonta. 
[a]  Entries  made  in  an  aecoant-book  at  the 
reqaest  of  one  person  bj  another,  as  to  tbe 
ownership  of  property,  ere  of  no  more  value 
than  any  other  verbal  admissions  which  tbe 
writer  orally  testified  to,  which  ongbt  to  be 
received  with  great  eantion.  An  entry  in 
favor  and  not  against  the  interest  of  a  party 
dictating  it  is  disentitled  to  consideration  on 
that  account.  And  a  party  cannot  be  af- 
fected by  the  declaration  or  entry  of  a  party 
in  his  own  favor,  made  without  the  cogni- 
tion or  consent  of  the  former.  Evidence  of 
■ueh  character,  even  when  admitted  without 
objection,  cannot  be  too  earefally  scrutinized, 
for  it  is  in  all  eases  the  most  dangerous 
specie*  of  evidence  that  can  be  admitted  in 
a  eonrt  of  justice,  and  the  most  liable  to 
abnse. — Estate  of  McDougal,  1  Cof.  Pro,  Dec. 
456. 


CONTEADICTING,  VABYINO  OE  ADD- 
ING TO    TERMS    OP   WEITTEN  IN- 

STBUMENTS. 


CORPORATE      RECORDS     AND     PR00EED1MQ8, 

IS7S. 
DEEDS.  IST4. 
ASSION'MENTS,  |  S79. 
LEASES,  I  8B3. 
CONTBACia  IM  OENEBAL,  (  8B4. 

j  373.  Ooiporats  Bocords  and  Pioceedlngs, 
[a]  In  mandamns  to  compel  payment  of  in- 
terest on  irrigation  district  bonds,  eonrt  prop- 
srly  refused  to  allow  the  defendant  to  show 
bj  parol  evidence  that  the  purpose  of  the 
uaessment  nnder  which  a  large  sain  in  his 
hands  was  derived  to  pay  interest  on  bonds 
oai  other  and  different  from  that  i^sclosed  in 
the  reaolntion  of  the  directors  levying  tbe 


S  374.    Deeda 

[a]  Parol  evi< 
explain  an  ambiguity  in  d'escription  of  tbe 
property  sold  and  to  identify  the  same,  is. 
not  admissible  to  introduce  any  new  term' 
into  the  contract,  importing  qaality  or  war- 
ranty, not  included  in  the  meaning  of  any 
term  used  therein. — Germain  Fruit  Co.  t. 
Armsby  Co.,  1S3  Cal.  585,  M  Pae.  319. 


§  379, 

[a]  The  general  role  axelnding  parol  evi- 
dence to  explr.in,  vary  or  contradict  tbe 
terms  of  a  written  contract  is  inapplicable 
where  both  of  the  parties  to  the  action  are 
not  parties  or  privies  to  the  contract,  and 
the  question  only  arises  between  the  plaintiff 
and  his  assignor,  who  is  not  a  party  to  the 
action.  In  svch  case,  neither  the  party  to  the 
contract  nor  the  party  who  is  a  stranger 
thereto  is  bound  by  tbe  rule  excluding  parol 
evidence. — Greve  v.  Echo  Oil  Company,  8 
Cal.  App.  £75,  B6  Pae.  904. 

§  3S2.  Leases. 
[a]  When  the  written  eoutrnct  of  sale,  and 
an  uceompaDying  lease  of  the  property,  were 
plain  and  unambiguous,  oral  evidence  was 
inadmissible  to  prove  subsequent  statemeDts 
to  vary  or  change  their  meaning,  in  the  ab- 
sence of  a  plea  that  the  writings  through 
mistake  did  not  correctly .  set  forth  the  con- 
traet  between  the  parties— Johnston  v.  Mul- 
cahy,  4  Cat.  App.  54T,  8S  Pae  491. 

§  384.    OoBtTMta  la  Oeneral. 

[a]  Evidence  of  tbe  sorronnding  circum- 
stances was  admissible  in  order  that  tbe  trial 
judge  might  be  placed  in  the  position  of  those 
whose  language  he  was  to  interpret,  anr) 
taking  as  true  the  evidence  of  the  witness 
who  testified  to  such  circumstances,  tbe  find- 
ing of  tbe  court  based  thereon  that  tbe  in- 
■tratnent  was  one  of  release  only  of  such 
claims  aa  were  evidenced  by  the  bill  was  suffi- 
ciently supported. — Jersey  Island  Dredging 
Co.  V.  Whitney,  149  Cal.  £69,  86  Pae  509, 
691. 

[b]  TboDgh,  as  a  general  rule,  where  a  con- 
tract appears  to  be  partly  in  writing  and 
partly  in  parol,  and  is  uncertain  in  its  termp, 
parol  evidence  is  admiaaible  to  show  what 
the  stipulations  were,  and  in  construing  an 
uncertain  contract  parol  evidence  is  admis- 
sible to  show  the  circumstances  under  whieb 
tbe  contract  was  made,  etc.,  yet  neither  of 
these  rules  applies  where  the  contract,  with 
what  tbe  law  implies  from  its  terms  as  a 
necessary  part  thereof,  i*  certain^  clear,  def- 
inite, complete  and  unambiguous,  in  which 
ease  it  cannot  be  added  to,  varied  or  contra- 
dicted by  extrinsic  evidence. — Peterson  v. 
Cbaix,  5  Cal.  App.  525,  90  Pae.  948. 

[e]  Section  1860  of  the  Civil  Code,  as  to 
parol  evidence  of  the  eircumstances,  etc.,  is 
to  be  restricted  in  Its  application,  so  as  to 
harmonise  with  section  1025  of  that  code, 
making  a  written  contract  supersede  all  oral 
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negotiations,  ftnd  alio  witb  section  1858  of 
the  Code  of  Civil  Procedure,  allowing  a  mii- 
take,  imperfection,  or  invalidity  of  the  con< 
tract  to  be  pat  in  issue  b;  the  pleadings.— 
Feteraon  t.  Cbalz,  S  CtU.  App.  SS5,  00  Fm. 
H8. 

'  [d]  The  court  properlj  eiclnded  evidanee 
to  Bboir  ezpenditareB  made  under  the  lease, 
prior  to  the  completion  of  the  building;  and 
alsu  proper! jr  excluded  evidence  to  ehow  the 
circumstance  under  nhieh  the  contract  was 
made,  as  bearing  on  the  intention  of  the  par- 
ties to  a  contraot,  nhich  clearly  shows  their 
intention,  which  is  free  from  UDeertainty 
and  ambignitj,  and  ia  eueeeptible  of  only  one 
eonatmction. — GroMe  t.  Barman,  9  Cal.  App. 
650,  100  Fac  848. 


i  403.    Wrltlox  Showing  AltemtlMi. 

[a]  Evidence  as  to  material  ehangea  In  tbe 
wr'  ten  instrument  relied  upon  by  plaintiffs, 
after  the  same  was  signed,  was  admissible 
under  the  issue  raised  hj  tbe  denial  of  its 
execution.  The  effect  of  such  evidence  was 
cot  to  introduce  new  matter,  but  to  prove 
that  the  cause  of  action  as  alleged  did  not 
eiiet,  and  never  had  existed,  and  that  the 
making  and  delivery  of  the  contract  set  out 
in  the  complaint  was  not  the  act  of  the  de- 
fendants, or  an  agreement  ever  entered  into 
or  contemplated  by  the  partiea. — Dennle  t. 
Clark,  3  Cal.  App.  760,  87  Pac  69. 

§  416.    Natore  of  Oooslderatioii — Of  Beleaae. 

[a]  The  admission  of  the  dne  execution  of 
the  receipt  and  release  pleaded,  by  faUure 
to  deny  the  same  under  oath,  does  not  go 
beyond  the  langaage  of  the  statate,  and  when 
plaintiff  did  not  attempt  to  prove  the  con- 
trary, he  was  not  precluded  by  snch  admis- 
sion from  offering  parol  evidence  of  the 
eircum stances  surrounding  the  receipt,  for  the 
purpose  of  showing  what  demands  were  in- 
eluded  in  it,  nor  from  controverting  tbe  In- 
strument by  evidence  of  mistake  or  fraud, 
or  to  show  that  it  liad  no  connection  with 
tbe  demand  sued  upon. — California  Fackers 
Co.  V.  Merritt  Fruit  Co.,  6  Cal.  App.  S07,  92 

Pae.  eoe. 

5 116.  Existence  of  OondlUtm  or  Oontlii- 
gencr. 
[a]  The  escrow  agreement  and  the  instme- 
tions  to  the  bank  in  relation  thereto  being  in 
writing,  the  terms  thereof  conld  not  be  modi- 
fied against  the  bank  by  evidence  of  verbal 
instructions  given  by  plaintiff  to  the  bank 
when  he  deposited  the  deed  in  escrow. — 
-Womble  T.  Wilbur,  3  CaL  App.  CSS,  66  Pae. 
916. 

§  417.    Exlatence  of  Oostom  or  Usage. 

fa]  In  an  action  of  account  for  services,  the 
aiutifF  may  testify  as  to  his  custom  in  keep- 
ng  his  book  accounts. — Mullenary  v.  Burton, 
8  Cal.  App.  263,  64  Pac.  159. 


§  423.    Want  or  FaOim  of  Ooiudd«nitlon. 

[a]  In  a  suit  to  enforce  an  oral  agreement 
for  exchange  of  lands,  where  the  defendants 
in  their  cross- com  plaint  relied  upon  the  pre- 
vious written  contracts,  tbe  plaintiffs  in  sup- 
port of  their  answer  to  the  cross -complaint, 
were  properly  allowed  to  introdnee  evidence 
as  to  a  want  of  consideration  therefor. — Fear- 
eall  V.  Henry,  IS3  Cal.  814,  95  Pac  154. 

D.  CONSTHUCnON  OB  AFPUCATION 
OP  LANGUAGE  OP  WRITTEN  IN- 
STBUMBNT- 

0ON8TRCCTI0N  IS  SEEfEBAL,   |  «aO. 

PATENT  AUBI&UITT,  t  <S9. 

LATENT  AUBIGUITT,  1  4S4. 

HEANINO  OF  W0KD8,  PFRA8E8  OB  ABBRETI- 

ATI0N8.  I  t8S. 
mENTQlCATION  OF  PASTIES,  |  430, 

S  430.    Oonstmctlon  In  OeneraL 

[a]  Where  the  book  of  aceounta  waa  kept 
in  Chinese  eharaeters,  there  waa  no  error  in 
permitting  a  witness  to  translate  its  entries 
to  the  court.— Yick  Wo  t.  Underhill,  6  Cal. 
App.  619,  90  Pae.  967. 

§  432.    Patent  Amblgm^. 

[a]  Oral  evidence  waa  admissible  to  show 
all  the  circumstances  surrounding  the  partiea 
at  the  time  of  the  execution  of  a  written  con- 
tract, by  way  of  explaining  ambiguous  clauses 
therein.— Fearsall  v.  Henry,  153  CaL  314,  93 
Pae.  154. 

§  434.    Latent  Amblgnltr. 

[a]  Where  it  was  claimed  that  the  term 
"warehouse"  was  applies ble  to  the  "elevator," 
tbe  case  was  one  of  latent  ambiguity  to  be 
explained  by  parol  testimony;  and  where  the 
evidence  showed,  and  the  court  found,  that 
in  the  insurance  rate- books  the  buildings 
were  known  by  the  distinctive  names  of 
"warehouse"  and  "elevator,"  and  on  the  in- 
saranca  maps  the  one  was  called  "flour  ware- 
house" and  the  other  called  "elevator,"  and 
that  in  the  community  one  was  sometimes 
called  the  "fiour  warehouse"  or  "river  ware- 
house," and  tbe  other  tbe  "elevator  ware- 
house," tbe  policy  must  be  eonstmed  as  in 
effect  providing  that  tbe  wheat,  which  wm 
the  primary  subject  of  insurance,  was  insured 
only  wliile  contained  in  the  "warehouse,"  as 
designated  in  the  rate -boo  ke. — Fireman's 
Fund  Ins.  Co.  v.  Aachen  etc.  Ins.  Co.,  8  CaL 
App.  690,  84  Pac.  253. 

§  436.  Meaning  ctf  Words,  Plinaai  or  Ab- 
breviations, 
[a]  Evidence  as  to  conversations  between 
the  copartners  defendante,  in  the  absence  of 
plaintiff,  or  his  agent,  was  admiasible  for  the 
purpose  of  explaining  certain  written  state- 
ments by  one  of  the  partners,  claimed  by 
plaintiff  to  be  admissions  against  interest, 
and  to  prove  information  given  by  the  other 
partner  ti)  him,  tending  to  show  the  meaning 


Digitized  byGoOt^le 


EVIDENCE,  XI,  D,  XII,  A,  1,  tt  «ft-4T4. 


«Bd  intent  of  the  words  employed,  and  the 
nnderatanding  of  the  writer  of  the  letter  es 
to  tile  •tatni  of  all  partiee. — Dennie  t.  Clark, 
i  CaL  App.  760,  87  Pae.  59. 
[b]  The  word  "grade"  in  a  contract  which 
explicitly  atateg  the  exact  grade  to  which 
the  property  should  be  broaght  is  anambigu- 
oos,  and  it  was  error  to  admit  teatimonj  as 
to  tlie  conatmction. — ITHI  t,  Qaik,  7  CaL  App. 
609,  9S  Pae.  382. 

5  43&     IdenUflcaUon  of  Parties. 

[a]  The  question  whether  the  signatnre  to 
the  eoDtraet  is  that  of  William  Eddj*  as  prin- 
cipal or  as  agent  for  "the  Eddy  Family"  is 
one  of  fact,  which  may  be  established  by 
parol  evidence.  Where  a  reading  of  a  simple 
contract,  howOTcr,  inartiflcially  it  may  do  . 
drawn,  discloses  that  it  is  executed  on  behalf 
of  a  prineipHl,  or  diaclosei  ao  intent  to  bind 
sach  principal,  or  leaves  the  matter  one  of 
donbt,  parol  erideaee  may  be  employed  to 
determine  whoae  contract  it  is.  A  eentraet 
may  bind  an  agent,  and  also  bind  a  prin- 
cipal in  addition  to  the  agent,  and  it  is  no 
contradiction  of  the  contract  to  prove  the 
agency  by  parol. — Eddy  r.  American  Amuse- 
ment Co.,  9  CaL  App.  621,  9B  Fac  1115, 

zn  OPINION  BVtDEsaa. 

A.    CONCLUSIONS    AND    OPINIONS    OP 


S  M9.  Oondnaloni  of  Fact — Opinions  and 
Couclnaloiu. 
[a]  In  an  action  for  the  price  of  stock,  It 
was  not  error  to  eiclade  the  evidence  of  wit- 
DGsseB  as  to  the  actual  valne  of  the  stock  at 
the  time  of  the  sale,  with  respect  to  which 
there  was  no  evidence  of  their  qualification 
to  testify  on  that  subject,  where  it  appears 
that  BO  far  as  its  market  valne  was  concerned 
they  were  allowed  to  testify.— Commercial 
etc  Bank  of  San  Joae  v.  Pott,  ISO  CaL  8SS, 
SS  Pse.  431. 

j  46IVi-    Uiowladgo  and  Bdlef. 

[a]  A  witness  cannot  testify*  as  to  the 
knowledge  or  belief  of  another;  and  while 
a  delusion  of  the  testator  regarding  a  mar- 
riage might  have  been  material,  the  material- 
ity of  the  (act  does  not  permit  a  party  to 
establish  it  by  incompetent  testimony. — 
Hayek  v.  Bennie,  151  Cal.  411,  90  Pac.  929. 

§  454.    Mental  OondltiMi  or  Opacity. 

[a]  Where  an  eye-witness  to  the  accident 
bad  testified  to  the  falling  of  the  elevator 
and  to  the  efForta  of  the  plaintiff  to  hold  on 
to  the  grill  work  of  the  cage,  and  was  then 
asked  whether  the  plaintiff  was  holding  on 
like  a  man  who  was  hurt  or  a  man  who  was 
in  the  possession  of  his  faculties,  it  was  not 
error  to  strike  out  the  answer,  "Well,  I  should 
say  he  was  in  possession  of  his  facnlties." 
Snch  answer  was  a  mere  eonclusion  of  the 
witness  upon  a  matter  concerning  which  be 
waa  in  no  better  condition  to  Judge  than  any 
CsL  DitHt — las 


2.  Special  Knowledge  as  to  Snbjset  Matter, 
i  4B0.    Bodily  Condition. 

FaJ  Where  the  injury  occasioned  to  the 
plaintiff,  is  addition  to  superflcial  bruises, 
consisted  of  a  fracture  of  the  neck  of  the 
femur,  nonexpert  witnesses,  who  had  observed 
her  during  her  illness,  and  had  heard  her 
groans  and  complaints,  were  competent  to 
give  an  opinion  as  to  her  sufifering. — Kline  v. 
Santa  Barbara  Consolidated  By.  Co,  150  Cal. 
741,  90  Pac  120. 

6  4e4yi.    Value  of  Ooodi. 

[a]  Evidence  was  admissible  to  abow  the 
market  value  of  the  goods  sold  by  persons 
qualified  to  testify  thereto;  and  a  card  held 
by  the  plaintiff  eoutaining  the  memoranda 
of  the  contract  written  therenpon  by  defend- 
ant's representative  was  properly  admitted 
in  evidence. — Shedoudy  v.  Spreckels  Brothers 
etc.  Co.,  9  CaL  App.  398,  99  Fac.  S35. 


§  466.  mferancea  oi  Impreaslona  In  OonoraL 
[a]  In  an  action  by  the  landlord  to  recover 
damages  for  the  removal  of  such  bouse  and 
barn,  the  refusal  to  allow  a  witness  to  testify 
whether  the  house  when  completed  was  a  sub. 
stsDtial  structure  is  not  error,  if  the  witness  . 
has  already  described  the  house  in  detail 
and  its  manner  of  constmction. — Shafter  Es- 
tate Co.  V.  Alvord,  2  CaL  App.  602,  84  Pac. 
279. 

§  470.    Naton,   Condition   and  BaUtlon  of 
Objects. 

[a]  If  the  langnage  used  In  the  contract 
be  considered  uncertain,  it  was  proper  to 
make  it  clear  by  parol  evidence  as  to  the 
usage  of  the  trade  or  business  In  which  the 

farties  were  engaged  that  payment  was  to 
e  made  on  presentation  of  a  bill  of  lading 
showing  shipment.  In  snch  ease  usage  is  an 
instrument  of  interpretation,  allowed  by  sub- 
division 12  of  section  1S70  of  the  Code  of 
Civil  Procedure.— Ellsworth  v.  Snowies,  8 
Cal.  App.  630,  97  Fac.  690. 

[b]  A  question  addreGsed  to  a  witness  aa  to 
whether  the  taking  out  of  the  bricks  would 
weaken  the  wall,  though  not  properly  sub- 
ject to  the  objeetion  that  it  called  for  ex- 


cot  expert,  as  to  matters  of  common  observa- 
tion, which  would  admit  of  but  one  answer. 
Hedstrom  v.  Union  Trust  Co.,  7  Cal.  App. 
278,  94  Pac.  386. 

§  474.    Examination  of  Wltnesaea. 

[al  In  proeecdiogs  to  condemn  lands  for 
publie  nses,  witnesses  giving  their  opinion 
of  the  value  of  the  land  taken  cannot,  upon 
direct  examination,  testify  as  to  particular 
transactions,  such  as  sales  of  adjoining  lands, 
or  how  much  has  been  offered  for  adjoining 
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lend  or'  the  land  ia  qneBtion,  or  how  much 
the  eompuij  has  been  compelled  to  paj  in 
other  and  like  eaaes,  no  twit  ha  tan  ding  those 
Iransactiona  may  constitute  the  sonrco  of 
their  knowledge. — 8pring  Valley  W,  W.  v. 
Drinkbonse,  92  CaL  52S,  2S  Pae.  681. 

[b]  The  eonrt  properly  exelnded  hypothet- 
ical questions  put  for  the  eontestant  to  non- 
expert witnesses  who  were  familiar  friends 
of  the  deeeaeed,  involving  tacts  not  testified 
to  by  the  witneases.  ■  Such  a  line  of  inquiry 
is  not  admissible  even  npon  cross-examination. 
EsUte  of  Dolbeer,  119  Cal.  227,  8S  Pae.  695. 


Estate  I 


B.    SUBJECTS  OF  EXPEBT  TESTDfONT. 

Hf  GENERAL,  I  ITS. 

UATTERS  OP  COMMON  EtfOWLBDOE,  |  476. 

DUE  OABB  AND  PROPER  OONDDOT— COH- 
STRDCTION  OF  MACHIMEB7  AND  AFPLI- 
ANGEa,  gtsi. 

NATDBE.  CONDITION  AND  RELATION  OF  OB- 
JECTS. I  48  S. 

TALDB,   I  4BS. 

S  476.    In  QenaraL 

[a]  Expert  evidence  is  really  an  argument 
of  the.  expert  to  the  eonrt,  and  fa  valnable 
only  with  regard  to  the  proof  of  the  facts 
and  the  validity  of  the  reasons  advanced  for 
the  conclasioni. — Estate  of  Scott,  1  Cof.  Pro. 
Dec.  271. 

[b]  Experts  and  opinion  evidence,  contrasted 
with  nonexpert  a  and  no  n  opinion  evidence 
(facts),  and  discnuion  as  to  eharacteriatie 
differences  in  the  certainty  or  uncertainty  of 
the  various  subjects  themaelvei,  embraced 
within  the  domain  of  expert  evidence.  (In- 
struction XLV.)— ^Btate  of  UcQinn,  3  Cof. 
Pro.  Dec.  26. 

[c]  The  present  system  of  retaining  expert 
witnesses  is  discussed  and  criticised  as  not 
tending  to  unbiased  testimony. — Estate  of 
Dama,  5  Cof.  Pro.  Dec.  24. 

§  <76.    Mattan  of  Oommon  Enoirifldge. 

[a]  It  was  not  a  proper  subject  of  expert 
evidence  that  unsoundnesa  of  timber  would 
have  the  effeet  to  render  a  trestle  only  so 
strong  as  its  weakest  part,  but  its  admission 
was  harmless,  that  being  the  eondusiou  that 
any  sensible  juror  would  draw.  It  was  also 
harmless  improperly  to  allow  an  expert  to 
state  directly  that  the  trestle  was  unsafe, 
where  it  was  a  necessary  conclusion  from  the 
facts  testified  to  by  the  expert  and  from  other 
testimony  that  some  of  the  timbers  were 
rotten.— Bowen  v.  Sierra  Lumber  Co.,  3  Cal. 
App.  312,  84  Pae.  1010. 

§  481.  Dae  Care  and  Prspet  Oondoct — Oon- 
■tmcUoii  of  Macblmery  and  Appllaacea. 
[a]  It  was  proper  to  allow  an  expert  wit- 
ness to  testify  that  the  use  of  naile  in  putting 
the  trestle  together,  without  mortises  or  the 
boxing  together  of  Umbers,  and  without  belts, 


were  elements  of  weakness  In  the  eoDstne- 
tion;  that  the  effect  of  vibration  of  logging 
trains  upon  the  trestle  would  be  to  loosen 
the  nails  used,  and  that  bolts  should  be  used 
in  certain  places;  that  the  stringers  used  were 
too  weak;  and  that  the  red  flr  timber  used 
was  short-lived,  and  would  tend  to  rot  when 
rained  upon,  and  holding  water  at  its  joints 
and  ends. — Bowen  v.  Sierra  Lnmber  Co.,  3 
Cal.  App.  812,  84  P&O.  1010. 

§  4B6.    Nature,    OonditlMi   uid  B«IatI(m   of 
Ohjecta. 

[a]  Where  it  appeared  that  defendant's  em- 
ployee had  tested  the  timbers  a  few  weelis 
before  the  accident  by  sounding  the  timbers 
with  an  iron  bar,  evidence  was  admissible  in 
rebuttal  to  show  that  sounding  was  not  the 
proper  method  to  ascertain  the  soundness  of 
the  timber,  and  that  to  bore  into  the  timbers 
with  an  auger  would  be  the  proper  method.-' 
Bowen  v.  Sierra  Lnmber  Co.,  3  CsJ.  App.  312, 
S«  Fac.  1010. 

§  486.    Vain*. 

[a]  The  expert  evidence  of  an  attorney  at 
law,  who  was  a  nitneas  for  the  plsintiS  to 
testify  to  the  value  of  defendant's  aerviees 
as  an  attorney  at  law,  was  properly  admitted 
against  defendant's  objection. — Fairchild  V. 
Wbitmora,  6  Cal.  App.  52,  91  Pae.  330. 

C.    COMPETENCY   OP  EXPERTS. 

§  4S9.    Knowledge,  Experience  and  Skill — In 
Oeneial. 

[a]  Where  an  expert  on  handwriting  gives 
an  opinion  contrary  to  what  he  expressed  be- 
fore the  trial,  the  eoort  <aid:  "The  validity 
of  scientific  deduction  is  not  to  be  tested  by 
the  tergiversation  of  Bcientiat  in  his  moral 
conduct  outside  the  record;  his  individual 
deceit  and  duplicity  in  dealing  with  clienta 
may  be  established  or  admitted,  but  the  scien- 
tific value  of  his  evidence  ia  dependent  npon 
the  logical  connection  between  premisea  and 
conclusion." — Estate  of  Dama,  5  Cof.  Pro. 
Dee.  24. 

[b]  TTnder  the  present  system  of  retaining 
expert  witnesses,  the  true  position  for  them 
to  take  is  that  of  persons  to  whom  a  ques- 
tion has  been  presented,  and  who,  having 
given  a  certain  opinion,  are  retained  by  the 
parties  in  whose  favor  they  have  given  it, 
to  carefully  prepare  the  opinion,  with  the  rea. 
eons  therefor  and  state  it  before  the  tribu- 
nal before  which  the  case  is  tried.  Experts 
should  be  considered  and  treated  as  advocates, 
rather  than  as  witnesses. — Estate  of  Dama, 
5  Cof.  Pro.  Dec,  24. 

§  494.    Value. 


Crete  work  done,  and  as  to  his  knowledge  of 
what  was  usuaUr  charged  by  concrete  mea 
for  similiar  work,  was  admissible,  and  ivaa 
relevant  and  material  under  the  claim  in 
assumpsit. — Camp  v.  BeUow,  2  Cal.  App.  $99, 
S4  Pae.  2S1. 
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I  an.   DctannlAKthm  of  Qa«ati«n  of  Oom-  , 

patency.  ^ 

[>]  The  qaalificBtion  of  experta  to  testify 
■I  to  their  opiaion  of  the  -value  of  an  orange 
gTUTa,  tho  property  of  the  plaintifr  which  was 
tiie  mbjeet  of  excbange,  was  largely  within 
ths  diecretion  of  the  trial  eourt,  and  where 
■0  ibij»e  of  its  diBcretioQ  appears,  its  admis- 
lion  of  soeh  testimony  will  not  be  disturbed. 
Mabry  t.  Bandolph,  7  Cal.  App,  421,  S4  Pac. 
403. 

D.  EXAMINATION  OF  EXPEBT8. 
S  501.  HTpotbetlcal  QuMtlonB  and  Anowen. 
[a]  The  testimony  of  a  physician,  as  an  ex- 
pert, in  rebuttal  of  evidence,  tending  to  show 
impolency  of  the  defendant  to  perform  the 
tct  of  sexual  intercourse,  based  n^on  a 
bypothetical  qnestion  including  the  evidence 
for  the  plaintiff  and  the  testimony  of  the  de- 
fendant, was  admissible  to  show  the  defend- 

Lanigan  v 
441. 

S  G03.  Facts  Forming  Bula  of  Opinion. 
[i]  The  requested  opinion  of  a  witDSBi  as 
to  the  Talne  of  the  atock,  if  issued,  was 
properly  disallowed,  where  no  facts,  real  or 
hypothetical,  were  stated  aa  the  basis  of  an 
iaCelligent  opinioa,  liut  the  questions  asked 
aierely  recited  the  provisions  of  tbe  contract, 
tod  the  witness  was  requested  thereupon  to 
give  bis  opinion. — Eisenmayer  t.  Leoaardt, 
14S  Cal.  596,  S4  Pac.  43. 

E.  COMPARISON  OP  HANDWRITING 
AM)  EFFECT  OF  OPINION  EVI- 
DENCE. 

5  SOT.    Otoqietoncy  of  Export. 

[a]  One  who  haa  made  a  speeialtT  in  pen- 
lUDship  at  college,  who  has  taught  it  for 
many  years  and  to  thousands  of  pupila,  and 
*bo  gives  evidence  of  his  proficiency  in  the 
presence  of  the  conrt,  may  be  regarded  as  an 
expert  in  the  simulation  and  imitation  of 
band  writing. — Estate  of  Dama,  S  Cof.  Pro. 
D«e.21. 

[b]  If  the  attorneys  in  a  case  invoMog  the 
alleged  forgery  of  a  will  ahow  themselves 
potaetsed  of  science  and  skill  in  handwrit- 
ing, their  argument  may  be  regarded  aa  ex- 
pert testimony,  relieved  of  the  constraint  of 
eroM-eiamination  and  free  from  the  burden 
"t  an  oath.— Estate  of  Dama,  S  Cot.  Pro.  Dee. 
24. 

§  608.    Standard  of  Oomparlioa. 

[a]  Experts  in  determining  the  anthentieity 
of  a  writing  never  go  beyond  an  inspection; 
they  do  not  do  aa  other  people  ordinarily  do^ 
tUt  ia,  determine  the  handwriting,  not  only 
by  inrptetion  of  the  document  itself,  but  with 
rtferenee  to  concomitant  ciTcamstanees. — £s- 
Ul»  of  Blythe,  4  Cof.  Pro.  Dec.  302. 

[b]  Conclusions  drawn  from  dissimilitude  be- 
tween disputed  writings  and  anthentic  speci- 
men) are  not  always  entitled  to  much  consid- 
•niion;  neh  evidence  is  weak  and  deceptive, 


r  and  of  little  weight  when  opposed  by  evidence 
of  similitude. — Estate  of  Dama,  S  Cof.  Pro. 
Dec.  24. 

§  509.    Effect  of  Oiiliii<m  Evidence. 

[a]  Under  the  definition  of  evidence  in  sec- 
tion 1823  of  the  Code  of  Civil  Procedure,  a 
comparison  made  by  tbe  jury  between  the 
two  signatures  was  a  "means  sanctioned  by 
law  for  aseertaining  the  truth"  respecting 
tbe  (]uestion  of  fact  presented  for  their  de- 
termination the  lienQineneBs  of  the  signa- 
ture to  the  release.  Such  comparison  by  the 
jury  is  in  itself  legal  evidence  upon  which 
alone  they  may  render  a  verdict.-— Castor  v. 
Bernstein,  2  Cal.  App.  703,  84  Pac.  244. 

[b]  The  testimony  of  experts  is  not  essen- 
tial, and  when  offered  cannot  prevent  the 
jury  from  comparing  the  documents  with  a 
view  to  question  of  genuinenesa,  and  it  may 
wholly  disregard  their  testimony  and  exer- 
cise its  own  judgment.  Tbe  comparison  may 
be  made  by  tbe  jury  with  or  without  the  aid 
of  experts, — Castor  v.  Bernstein,  2  CaL  App. 
703,  84  Pac.  244. 

[e]  The  testimony  of  experts  in  handwrit- 
ing as  to  the  identity  of  a  deceased  person, 
depending  on  the  apparent  similarity  or  dis- 
similarity of  signatures,  is  of  little  weight.— 
Estate  of  Johnson,  4  Cof.  Pro.  Dec.  45S. 

(d]  Evidence  of  the  genuineness  of  an  in- 
strument, based  upon  a  comparison  of  hand- 
writings and  the  opinion  of  an  expert,  is  of 
low  order  and  of  an  unsatisfactory  character. 
Estate  of  Dama,  5  Cof.  Pro.  Dec.  24. 

xnr.    WEIOHT   AND    SUFFIOIEHOT. 

WEIOHT  AND  OONOLDSIVENESS  IN  OENERAL, 
t  51S. 

! WHERE  BTIDENOE  18  WITHHELD,  1  S17tt. 

.EXPERT  TESTIUONT.  %b\iy,. 

DEGREE  OP  PROOF  AND  8UPPI0IK  NOT— PRE- 
PONDERANCE OF  EVIDENCE.   |  S23. 

§  610.  Weight  and  OoncloslTeneaa  In  Ova,- 
eraL 

[a]  "Where  a  hostile  witness  uses  expressions 
favorable  to  the  side  he  opposes,  the  court 
ma7  properly  attach  more  inportance  thereto 
than  to  the  main  purpart  of  bis  narrative. — 
Fleming  v.  Howard,  150  Cal.  28,  87  Pac,  908. 

[b}  Tbe  nonlegal  effect  of  the  election  of 
a  party  to  an  action  or  proceeding  to  re- 
frain from  exercising  his  right  to  be  a  wit- 
iTy   refers   to   tbe 


weaker  or  stronger,  or  satisfactory  or  unsat- 
isfactory; and  has  no  application  to  the  ques- 
tion of  the  quantum  or  totality  of  the  evi- 
dence offered.  (Instruction  XLVIII.)— Es- 
tate of  McGinn,  3  Cof.  Pro.  Dee.  20. 
[e]  Any  competent  evidence  is  suCBcient,  and 
makes  out  ajprima  facie  case  if  undisputed.— 
Estate  of  WiUiama,  5   Cof.,  Pro.  Dec.  437. 

§  siTVi.    Vheie  Evidence  U  Withheld. 

[a]  Evidence  is  to  be  estimated  not  only 
by  its  own  intrinsic  weight,  but  also  in  view 
of  the  evidence  which  it  ia  in  the  power  of 


DqitizedbyGoOt^le 


C78S 


EVIDENCE,  XTV,  If  518^4,  522— EXECUTION. 


one  side  to  piodaee,  and  of  the  other  side  to 
ContTsdict.  (Inatruction  8.) — Estate  of  Mc- 
Ginn, 3  Cof.  Pro.  Dec.  SB. 

[b]  ETidenee  should  bs  viewed  with  diatnut 
woen  it  appears  that  stroDger  sad  more  satis- 
faetory  eridence  was  within  the  power  of  the 
parties  to  prodnce.  (InBtruetion  3.^^ — Estate 
of  MeQiun,  3  Cof.  Pro.  Dee.  26. 

§  BlOVi.    Expert  TestUnony, 

[a]  The  testtmoaj  of  experts  (here  medical 
witnesses)  based  upon  hypothetical  qaesttoos, 
ig  freqaentlj  nnsatiBfactory  and  often  nnreli- 
ablej  and  while  accepted  in  law,  and  so  re- 
quiring cone i deration,  ia  not  entitled  to  as 
mach  weight  as  are  facts^  eapeciallT  in  eases 
of  conflict  between  opinion  and  fact.  (In- 
struction XLV.)  (This  instruction  is  hardlj' 
in  accord  with  Estate  of  Blake,  I3fl  Cal.  306, 
70  Pae.  171,  holding  that  It  is  the  sole  prov- 
ince of  the  JD17  to  determine  the  eredibilit}' 
of  experts  and  the  weiRht  to  be  griven  their 
testimony.) — Estate  of  McGinn,  3  Cof.  Fro. 
Dee.  SS. 

[b]  Numbers  do  not  necessarily  eonnt  in  the 
ease  of  expert  witnesses,  any  more  than  in 
other  cases.  It  is  quality,  rather  than  quan- 
tity, which  the  law  regards,  so  that  the  mere 
fact  that  numerically  the  force  of  sheer  ex- 
perts is  stronger  on  onb  side  than  on  the 
other  is  not  a  matter  of  moment  in  Itself. — 
Estate  of  Dams,  5  Cof.  Pro.  Dee.  21. 

[e]  Expert  testimony  Is  frequently  nnsatil- 
factory  and  many  times  unreliable.  The  opin- 
ions of  experts  are  not  entitled  to  so  much 
weight  as  facts,  especially  if  there  is  a  eon- 
flic  t  between  an  opinion  and  a  fact. — Estate 
of  Fallon,  6  Cof.  Pro.  Dee.  486. 


[a]  The  rule  requiring  a  plaintiff  to  estab- 
lish his  case  by  a  preponderance  of  evidence 
does  not  require  a  numerical  preponderance 
of  the  witnesses.  The  trial  court.  In  flndlng 
far  the  plaintiff,  has  the  Tight  to  reject  the 
testimony  of  a  defendant's  witness  and  re- 
ceive that  of  the  plaintiff's  witness. — McNeill 
V.  Stitt,  2  Cal.  App.  13,  82  Pac.  1121. 

[b]  The  court  la  not  bound  to  decide  In 
conformity  with  the  declarations  of  any  num- 
ber of  witnesses  against  a  leas  number  or 
a  preBumption  of  other  evidence  satisfying 
the  judicial  mind. — Estate  of  James,  3  Cof. 
Pro.  Dee.  130. 

EXCHANGE  OF  PEOPEBTY. 

iDcloda  mntnal  tr»iuf«a  ol  ovneiiMp  of  ptoperty 
I17  wa7  of  tutucbance  withont  flxad  pile*  or  valua- 
tion; contr»«i  for  such  Irsnatirs,  oucatorr  or  •«■ 
•entad;  lifbta  and  Uabllltia*  af  paitlos  to  sncli 
traoitwa  ai  contracts;  and  runtdl**  lelatlii)  thsiato, 

g  1.    In  OateraL 

[a]  Where  an  oral  eontraot  for  the  exchange 
of  lands  has  been  performed  by  the  plaintiff 
only,  though  the  defendants  would  have  a 
legal  defense  to  an  action  against  them  on 
the  contract,  yet  the  rule  in  equity  is  that 


where  there  Is  an  oral  agreement  by  the 
terms  of  which  each  party  Is  to  convey  lands  , 

to  the  other,  a  conveyance  by  one  party  on  ' 

the  faith  of  the  agreement  conatitotei  such  I 

part  performance  as  wilt  for  the  purpose  of 
an  action  for  specific  performance  take  the 
whole  case  oat  of  the  operation  of  the  stat- 
utes of  fraud.— Pearsall  v.  Henry,  153  CaL 
314,  95  Pac  154. 

§  6-  Besdaaloii  and  Actions  Tberefor — ^Evi- 
dence. 
[a]  Evidence  was  admissible  to  show  that 
the  oral  agreement  relied  upon  by  plaintiffs 
waa  substituted  for  the  prior  written  eontraet 
to  settle  diapntes  arising  thereunder. — ^Pear- 
sall V.  Henry,  103  CaL  314,  95  Pac  164. 

EXECUTION. 

InelBde  anforeeBMBt  ol  InOsiastiti  and  otdan  in 
dvU  aotlons  and  pracasdlnci  In  conaraL  bjr  anil 
ptooMS.  scfttaat  prop«tt7  01  a(alnit  tn*  ^moa: 
natsra  ot  sndi  proeeu  In  leuaial  and  of  dlSaiant 
'  form*  of  -wiiti  of  •aacntlan;  propartj  >nb]*et  to  «s- 
•onUon  In  mnaral;  tinanea,  roqiiiittai,  and  VBUdttr  ^ 

of  oxacaUons,  and  oorreetion  and  MoandMaDt  ttara- 
ati  larr  or  aenlco,  and  lien  of  aucntlou-,  qnasbUif 
or  satUnc  salA*  exaentloni,  affldavlts  ot  lIlesdUT. 
reftralnJni  enforoanMnt  oi  star  of  aiecntlon,  dls- 
charn  of  poor  dabtors,  and  oUiu  rellaf  from  exaca- 
tlons;  daliaa  ot  third  porsoni  to  pioputr  levied  oa; 
snd  trial  ot  rlsbt  of  property;  uiai  nadar  exocaUan. 
rodempUoa  of  piopattr  aold,  or  oonvaTaiice  thonot 
br  ofleei  to  pnreliaior;  return  of  axocvtlona.  latu- 
faotlon  and  dlseharKa  tberaof.  and  dlrtribatton  ot 
proeaada;  proisaedlnKi  nippIanMntarT  to  exocntloo: 
and  llablUtla*  of  poraotu  other  tban  oneers  for 
wronKtnl  proenrlni.  Isaoanea,  lav?,  ate.,   el  exeeo- 


L  NATTJEE  AND  ESSENTIALS  EM  GEN- 
ERAL, |}  1-S. 
n.  PBOPEBTY     SUBJECT     TO     EXECU- 
TION, tf  6-26. 
HL  NATUEE,  POEM   AND   EEQUISITES 

OP  waiT,  SS   27-44. 
IV.  LIEN,  LEVY  OB  EXTENT  AND  CUS- 
TODY OF  PBOPEBTY,  H  45-63. 
B.  Levy    and    Custody    of    Property, 
il  53-63. 
V,  STAT,  QUASHING,  YACA-nNO  AND 
KEUEP     AGAINST     EXECUTION, 
iS  64-S5. 
VL  CLAIMS  BY  THIBD  PEBSONS,  9!  88- 

91. 
Vn.  SALE,  »  92-182. 

A.  Manner,     Condnct,     Validity     and 

Confirmation  or  Vacation,  19  92- 
114. 

B.  Title    and    Bights    of    Purchaser, 

SS  115-144. 

C.  Bedemption,   }{   145-164%. 

D.  Conveyance  and  Proceeds,  S!  165- 

2.  Proceeds,  St  178-182. 
X.  BUPPLEMENTABY      PBOCEEDINGS, 
IS  10&'214. 
XH.  WBONGFUL  EXECUTION,  ||  218-225, 
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I.   NATDBE  AKD  ESSENTIALS  IN  QEN- 
EKAIl 

S  L    BtfttDtOTY  PrmlsloiiB. 

[%]  Under  aection  686  of  tb«  Code  of  Civil 
iWedare,  the  penoual  repiOBenUtive  o(  > 
dHetted  jadgmcDt  creditor  may  enforco  the 
jadgmeot  b^  execution  without  resorting  to 
B  civil  action  thereon,  and  after  the  expira- 
tion of  five  years  from  the  date  of  the  entry 
of  the  judgment  may  apply  to  the  court,  upon 
nuCioa,  for  an  order  that  execution  isiue  as 
provided  by  section  685  of  that  code, — Wei- 
don  V.  Bogerg,  151   Cal.  432,  90  Pae.  1062. 

[b]  The  amendment  of  April  0,  1895,  to  aee- 
tion  685  of  the  Code  of  Civil  Procedure, 
which  in  effect  allowed  a  judgment  far  the 
recovery  of  money  to  be  enforced  or  carried 
into  execution  after  five  years  from  the  date 
of  it»  entry,  by  leave  of  the  court,  upon 
motion,  applied  to  all  such  judgments  which 
had  not  been  barred  by  tbe  statute  of  limita- 
tions at  the  tine  of  the  amendment. — Weldon 
V.  Bogers,  151  Cal.  432,  90  Pac.  1062. 

S  G.    Persona  Against  Wliom  Exscatlon  may 


organized,  expressly  authorizes  It  to  "sell, 
lease  and  dispose  of"  its  lands  "at  pleasure" 
(Stats.  1S59,  p.  104),  and  not  being  a  public 
corporation,  such  ss  are  societies  organized 
under  the  act  of  1880,  its  lands  could  be  sold 
Dpon  executioD. — Decihe  v.  Santa  Clara  Val- 
ley Agr.  Boc,  9  Cal.  App.  228,  98  Pac.  687. 


i  33.    Iieave  of  Court. 

[a]  The  order  for  exeeation  made  under  sec- 
tion 685  of  the  Code,  of  Civil  Procedure  is 
not  invalid  for  want'  of  previous  notice  of 
tbe  application  therefor.  The  statute  does 
not  require  any  notice  to  be  given,  and  the 
failure  of  the  statute  to  require  notice  does 
not  render  it  void. — Doehla  v.  Phillips,  151 
Cal.  488,  91  Pae.  330. 

[b]  While  it  may  be  inconaistect  that  a 
judgment  which  is  bi:rred  by  limitation  under 

-    -    """   of   the  Code  of   Civil   Procedure, 


mcnt  of  the  judgment  against  himself  alone. 
Doehla  v.  PhUlips,  151  Cal.  488,  01  Pac.  330. 
[b]  It  must  be  showE  by  the  party  relying 
on  a  judgment  that  the  person  served  is  the 
tame  as  the  person  against  whom  it  is  sought 
to  enforce  the  judgment.  The  presumption 
is  that  different  names  designate  different 
persons. — Brum  v.  Ivius,  ISl  Cal.  17,  12Q  Am. 
St.  Bep.  137,  96  Pac.  676. 


S  S4.  OwnenUp  or  Possessloii  of  Property — 
Pnblic  Property. 
[a]  The  property  of  such  an  association, 
used  to  carry  on  the  purposes  for  which  it 
vas  formed,  is  so  far  pnolie  property  that 
it  eanuot  be  taken  in  execution  and  sold 
thereon  to  enforce  payment  of  a  judgment, 
unless  the  state  has  manifested  its  assent 
thereto  by  a  taw  permitting  it  to  be  done. 
No  such  assent  has  been  given  by  the  state. 
The  fact  that  the  statute  of  April  15,  1880. 
provides  that  such  an  association  may  sue  and 
be  sued  does  not  imply  such  asseut. — People 
V.  San  Joaquin  etc.  Asbd.,  ISl  Cal.  797,  SI 
Pae.  740. 
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§28.    - 
lie 

[b]  The  trasteea  of  the  district  have  do 
power  to  sell  the  lands  which  have  become 
unnecessary  to  and  are  not  need  in  its  irriga- 
tion scheme,  and  sncb  lands  cannot  be  sold 
on  execution  at  the  instance  of  a  Judgment 
creditor  of  the  district. — Tulare  Irrigation 
Dirt.  V.  Collins,  164  Cnl.  440,  97  Pac.  1124. 

[b]  The  act  under  which  the  district  agri- 
coltorat  society,  represented  by  plaintiff,  was 


>  far 


I  the 


of  s 


thereon  is  eoncarned,  can  by  leave  of  the 
court  be  enforced  by  execution,  still  it  is 
in  the  power  of  the  legislature  to  so  provide, 
and  the  court  cannot  otherwise  construe  the 

erovisions    of    section    flSS    of    that    code.— 
oehla  V.  Phillips,  151  Cal.  488,  91  Pac.  330. 

[c]  It  is  not  an  abuse  of  discretion  for  the 
trial  court  to  order  execution  to  be  Issued 
on  a  money  judgment  about  fourteen  years 
after  its  entry  when  it  appears  that  the  judg- 
ment was  for  money  loaned,  that  it  had 
never  been  aatisSed  in  whole  or  in  part,  that 
the  failure  to  enforce  it  was  without  preju- 
dice to  the  legal  rights  of  the  judgment 
debtor,  and  nothing  appears  whereby  in 
equity  and  good  conaeicDce  he  should  not  be 
compelled  to  pay  it.  Under  such  eircum- 
Btanees  the  exercise  of  a  sound  discretion  re- 
quires the  enforcement  of  the  judgment,  under 
section  685  of  the  Code  of  Civil  Procedure,  and 
the  right  of  the  judgment  creditor  to  the 
remedy  afforded  thereby  is  not  lost  bv  rea- 
son of  laches.— Doehla  v.  Phillips,  151  Cal. 
488,  91  Pac  330. 

[d]  An  execution  was  properly  Issned  on 
the  prior  judgment  in  favor  of  defendant- 
respondent,  agHJnst  defendant-appellant,  upon 
affidavits,  without  notice,  under  section  685 
of  the  Coda  of  Civil  Procedure. — Water  Sup- 
ply Co.  v.  Sarnow,  6  CaL  App.  586,  92  Pao. 


§  41.    Form  uid  BeanlfllteB— Amonmt. 

[a]  An  execution  issued  under  such  order, 
requiring  the  eoltection  by  the  sheriff  of  the 
sum  of  (993.70,  with  interest  on  the  whole 
thereof  from  March  10,  1905,  does  not  accord 
vrith  the  order,  in  so  far  as  it  requires  the 
collection  of  interest  from  Uarch  10,  1905, 
on  the  interest  that  had  accrued  on  that 
date.  This  variance  ai  to  the  amount  to  be 
collected  did  not  render  the  execution  void, 
but  only  irregular. — Doehla  t.  Phillips,  151 
Cal.  483,  91  Pae.  830. 


DqitizedbyGoOt^le 


EXECUTION,  rV,  B,  V,  TI,  |f  63-89. 


B.  LEVY  AND  CUSTODY  OP  PEOPERTT. 
5  eS.  Effect  of  I«T7. 
[a]  Tbe  issuance  and  lery  of  a  second  ezecn- 
tioD  on  the  moneys  due  from  plaintiff  to 
defendant-ftppellact  did  Dot  waive  the  rights 
acquired  hy  the  first  levy,  which  was  eom- 
pletB  and  regular. — Water  Supply  Co.  v.  8ar- 
now,  e  Cal.  App.  SSQ,  92  Pae.  667. 


ST  ATI  NO    EXECUTION— BOND    OK    ON'DEBTAS- 

INO.  I  S8. 
QUASHING  OE  VACATINO  WRIT— NOTICE,  I  TS. 
ACTIONS  TO  RESTRAIN  EXECUTION,  I  SB. 
—■  PLEADINQ,  1  SS. 

§  6B.  SUyUiff  Execntloo— Bond  or  Under- 
taking, 
[a]  A  defendant  in  foreeloanre  residing  on 
the  mortgaged  premises,  but  who  holds  under 
another,  cannot,  nor  can  the  person  under 
whom  be  holds  have  a  stay  of  execution 
without  the  undertaking  prescribed  by  Code 
of  Civil  Procedure,  S  B15,— McMillan  v.  Hay- 
ward,  84  Cat.  85,  U  Pae.  151. 


§  76.  QtUMliliig  or  V4C«tlng  Writ— Notice, 
[a]  On  a  motion  by  a  judgment  debtor  to 
set  aside  an  order  for  ezecation  made  unSer 
section  685  of  the  Code  of  Civil  Procedure, 
it  ia  not  error  to  permit  tbe  judgment  cred- 
itor to  file  a  counter  affidavit  withoat  pre- 
vious notice  or  service  upon  tbe  judgment 
debtor.  If  the  latter  had  desired  to  file  an 
affidavit  in  rebuttal,  a  request  for  time  so 
to  do  should  have  been  made. — BredQeld  v. 
Hannon,  161  Cal.  497,  91  Pac  334. 

§  B3.    Actions  to  BMtraln  Bxecatlon. 

[a]  A  person  named  "Manuel  8.  Brum,"  who 
ia  duly  served  in  an  action  against  a  defend- 
ant named  therein  as  "Manuel  8.  de  Brum," 

and  who  permits  judgment  by  default  to  go 
against  him,  cannot  enjoin  the  execution  of 
such  judgment.  If  such  names  are  not  to 
be  considered  as  identical,  a  purchaser  under 
execution  sate  eonld  not  recover  possession 
or  establish  title  against  the  person  served 
without  allegation  and  proof  that  he,  al- 
though designated  by  a  wrong  name  in  the 
proceedings  leading  to  the  execution,  was,  in 
fact,  tbe  party  who  had  been  sued.  If  such 
■bowing  were  made  the  party  served  woald 
be  bound  by  the  judgment  and  wonld  have 
no  ground  for  relief  against  its  enforcement. 
If  it  could  not  be,  the  execution  would  afford 
no  authority  for  selling  tbe  property  of  the 
person  served.  On  the  face  of  the  proceed- 
ings, the  sale  would  appear  to  have  been  made 
on  an  execution  against  another  person.  Soch 
sale  would  be  prima  facie  void,  would  cast 
no  cloud  on  tbe  title,  and,  therefore,  should 
not  be  enjoined. — Brum  v.  Ivins,  134  Cal.  17, 
129  Am.  St.  Kep.  137,  98  Pac.  876. 

[b]  If  such  names  are  to  be  considered  as 
identical,  the  party  served  and  who  made  do- 


fault,  in  tbe  absence  of  any  ahowing  of  im- 
position or  fraud  on  the  part  of  the  adverse 
party,  or  any  showing  of  mistake,  snrprise, 
or  other  equitable  ground  excusing  the  failure 
to  defend,  cannot  enjoin  the  execution  of  the 
judgment  on  grounds  which  would  have  been 
a  defense  to  the  original  action. — -'Brum  v. 
Tvins,  154  Cal.  17,  129  Am.  St.  Bep.  137,  98 
Pac.  876. 

[c]  An  irrigation  district  is  not  estopped 
from  enjoining  the  attempted  sale  of  lands 
held  in  trust  by  the  district  on  execution  by 
any  remissness  of  duty  on  the  part  of  the 
trustees  in  tailing  to  pay  the  judgment  under 
which  the  exeeation  was  issued — Tulare  Ir- 
rigation Dist.  V.  CoUins,  154  Cal.  440,  97  Pae. 
1124. 

[d]  The  daughter,  as  grantee  of  the  home- 
stead property,  may  maintain  a  suit  to  en- 
join tbe  sate  of  the  property'  by  the  sheriff 
under  execution  against  her  father  at  suit  of 
his  creditor. — Nicholdson  v,  Nesbitt,  4  CaL 
App.  B85,  88  Pac.  725. 

[e]  A  sale  of  land  on  execution  against  the 
grantor  of  a  legal  title  which  has  passed  to 
tbe  plaintiff  wilt  east  a  cloud  upon  plaintiff's 
title,  and  he  has  a  prima  facte  right  to  enjoin 
the  sate. — Austin  v.  Union  Paving  etc.  Co., 
4  Cal.  App.  610,  88  Pac.  731. 

[f]  A  deficiency  judgment  having  been 
docketed  against  a  married  woman  in  her 
maiden  name,  upon  foreclosure  of  a  mort- 
gage executed  by  her  before  marriage,  it  ap- 
pearing that  she  had  been  married  prior  to 
the  foreclosure  autt,  and  that,  before  such 
docketing,  she  acquired  in  her  married  name 
property  from  her  brother,  who,  long  prior 
to  such  suit,  had  contracted  to  sell  the  same 
to  the  intervener,  who  was  in  poasession 
thereof,  after  part  payment,  and  that  she  and 
her  husband  conveyed  the  property  to  the 
plaintiff,  who  paid  off  an  old  mortgage 
thereon,  and  then  contracted  to  sell  the  prop- 
erty to  the  intervener,  who  made  further  pay- 
ments to  the  plaintiff;  held,  that  the  plaintiff 
and  the  intervener,  who  took  without  notice, 
actual  or  constructive,  of  such  deficiency  judg- 
ment, were  entitled  to  enjoin  an  execution 
sale  of  such  property  thereunder. — Hnfl  v. 
Sweetaer,  8  Cal.  App.  680,  07  Pae.  703. 

§  86.    Fleadlng. 

[a]  The  complaint  to  enjoin  the  sale  against 
plaintiff's  remote  grantor,  which  alleges  legal 
title  in  the  plaintiff,  is  sufficient  upon  general 
demurrer  to  sustain  an  in.junction,  though  it 
does  not  aver  that  plaintiff  or  his  immediate 
grantor  was  a  purchaser  in  good  faith  and 
for  value, — Austin  t.  Union  Paving  etc  Co., 
1  Cal.  App.  610,  88  Pac.  731. 

VL  CLAIMS  BT  THIBD  FSBSONS. 


[a]  Where  the  law  makes  the  transfer  ab- 
solutely void  as  to  the  creditor,  the  sheriff 
who  bas  seized  the  property  under  execution 
is  not  required  to  plead  or  prove  the  insol- 
vency of  the  judgment  debtor,  in  an  action 
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VIL     BALE. 

A.   MAKNEE,  CONDUCT,  VAMDITY  AND 
CONFIBMATION  OB  VACATION. 

§  IDS.    Opening    or  VacftUng— irregnUiltlM 
01  Miscondnct  AJIoctlng  B»l«. 

[■]  An  execution  tale  of  corpoiate  stock,  of 
the  muket  value  of  42,000,  for  the  Bum  of 
£;'S.SO,  U  gtotalj  inadequate.  Such  sale  will 
be  set  aside  at  the  initanee  of  a  aolvent  judg- 
meDt  debtor  who  had  no  actual  knowledge  of 
the  execution  levy  and  of  the  proposed  Hale, 
and  whose  ignorance  was  satisfactorily  ex- 
(used  by  reason  of  the  manner  in  which  the 
levy  was  made  and  the  notices  of  sale  given, 
aod  who  was  not  guilty  of  laches,  where  it  ap- 
pears that  the  judgment  creditor  was  hlmBelf 
tte  parcbaaer  at  the  sale,  and  knew  the  value 
of  the  property  sold,  and  took  advantage  of 
the  abieDce  of  the  judgment  debtor  and  other 
bidder*  at  the  sale,  to  purchase  the  property 
for  what  be  knew  to  be  a  merely  nominal 
<on)ideration.  And  this  result  will  follow, 
aJtliaugb  the  execution  levy  and  the  notices 
of  sale  were  had  and  given  in  accordance 
with  the  letter  of  the  law.  Such  unfairness 
and  undue  advantage  constituted  construe- 
tire  fraud.— Odell  v.  Cox,  151  Cal.  70,  »0  Pac. 
191. 

§  110.  —-  Uudeatucjr  of  Frica. 
[a]  Mere  inadequacy  of  the  purchase  price, 
staoding  alone,  unaccompanied  by  any  ud- 
fairness  or  other  inequitable  incident,  will  not 
aotborize  the  vacating  of  an  execution  sale. 
But  such  inadeqoacy  is  a  circumstance  of 
greater  or  less  weight  to  be  considered  in  con- 
neetion  with  other  eiicumatances  impeaching 
the  fairness  of  the  sale  as  a  cause  for  vacat- 
isg  it,  end  where  the  inadequacy  is  palpable 
aad  great,  very  slight  additional  evidence 
of  anfairness  or  irregnlaTity  is  sufficient  to 
nmt  the  sale  to  be  vacated. — Odell  v.  Cox, 
15!  CaL  70,  90  Pac.  1B4,- 

S  113.    Actions  to  Set  Aslda  Sale. 

[a]  Where,  in  addition  to  gross  inadequacy 
of  price,  tbe  execution  puretiaBer  has  been 
goilty  of  any  unfairness,  or  ba*  taken  any 
undue  advantage  resulting  in  sneb  gross  in- 
adequacy and  consequent  injury  to  the  execu- 
tion debtor,  he  will  be  deemed  guilty  of  fraud 
warranting  the  interpoaition  of  a  court  of 
(oaity  in  favor  of  tbe  execntion  debtor,  who 
Is  himself  without  fault.— Odell  v.  Cox,  161 
CaL  70,  90  Pae.  191. 

a    TITLE  AND  EIGHTS  OF  PUECHA3EE. 

I  117.    Proper^  Fusing  D7  Salt  and  Estata 
01  Interest  and  Bights  Acquired. 

[a]  A  sheriff's  deed  under  an  execntion 
ule  to  the  defendant,  which  relates  to  tbe 
date  of  an  attacliment  levy,  in  a  suit  against 
the  original  devisee,  will  prevail  over  tbe 
title  of  the  plaintiff,  who  took,  distribution 
ai  grantee  of  the  devisee,  where  the  deed  of 


tbe  devisee  to  the  plaintiff  was  executed  aftei 
tha  attachment  levy. — Martinovich  v.  Marei- 
cano,  150  CaL  697,  119  Am.  St.  Hep.  2S4,  89 
Pae.  333. 


§  llSMi.    - 

[a]  Where  a  contractor  was  employed  by 
a  corporation,  assignee  of  tbe  lease,  to  sink  . 
a  well  and  poll  all  casing  furnished,  if  the 
well  was  abandoned,  and  tha  contract  was 
continued  by  a  subsequent  corporation  in 
possession  of  tbe  leasehold,  until  tbe  well 
was  finally  abandoned,  and  the  contractor, 
to  whom  a  large  debt  was  due,  obtained 
judgment  against  the  latter  corporation,  and 
sold  the  whole  easing  under  execution  against 
it,  which  was  purchased  by  plaintiff,  held, 
that  the  whole  easing  passed  as  personal  prop- 
erty to  plaintiff,  though  no  formal  assignment 
of  the  lease  is  shown  to  tbe  latter  corpora- 
tion, its  posses'sion  of  tbe  leasehold  and  of 
the  whole  casing,  long  before  tbe  suspension 
of  work,  and  at  the  date  of  the  levy  of  ex- 
ecution, being  prima  facie  proof  of  its  owner- 
ship of  the  easing. — Churchill  v.  More,  4  Cal. 
App.  219,  SS  Pac.  290. 

§  123.    Tlma  u  of  WUcli  TiUe  Tests 

In  PnichMer. 

iaj  A  shorifTs  deed  executed  in  pursuance 
an  execntion  sale  under  a  judgment  ren- 
dered in  an  attacliuient  suit  relates  back  to 
and  takes  effect  from  tbe  levy  of  tbe  attach- 
ment, if  sufficient  to  create  a  lien. — Mar- 
tinovich V.  Uarsicano,  ISO  Cal.  507,  119  Am. 
St.  Eep.  2S4,  89  Pae.  333. 

C.    EEDEMPTION. 

TIME    OP    BE DEMPTION— BELIEF    AFTER    EX- 
PIRATION, f  IMU. 

ACTIONS  TO   REDEEM.   I  163. 

OPERATION      AMD      EFFECT — INTEREST      AC- 
gUIRED  BT  BEDEMFTTONEB.   )  1S4. 

REDEMPTION,     BBTORN     OF 

§  I64V3.    Tlma  of  BadampUon— BeUef  After 
Expiration. 
[a]  As  a  general  rule,  the  redemption  of 

property  allowed  by  statute  from  an  execu- 
tion sale  eannot  be  effected  after  tbe  expira- 
tion of  tbe  statutory  period  allowed  therefor, 
but  courts  of  equity  may,  upon  a  proper 
showing  of  trand,  mistake,  or  other  circum- 
stances appealing  to  the  discretion  of  the 
chancellor,  relieve  judgment  debtors  whose 
property  has  been  sold  on  execution  from  a 
failure  to  redeem  within  tbe  statutory  period. 
Bunting  v.  Haskell,  152  Cal.  426,  03  Pac.  110. 

§  162.    Actloni  to  Sedeem. 

[a]  The  defendant  in  such  action  bad  the 
right  to  appeal  from  tbe  judgment  authoriz- 
ing the  redemption,  and  the  plaintiffs  could 
not,  by  a  tender,  compel  him  to  waive  such 
right,  ftnder  penalty  of  losing  tbe  property. 
If  he  should  decline  to  make  such  waiver, 
and  tbe  decree  shonld  be  affirmed.  Tbe  plain- 
tiffs, under  the  decree,  bad  a  right  to  make 
tbe  tender  within  thirty  days  after  its  entrj-, 
and  after  lo  doing  they  could  not  be  put  in 
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default  until  tlie  defendant  should  tender 
them  B  deed  and  demand  payment  of  the 
amount  dne.  After  the  affirmance  of  the 
judgment,  the  plaintifFs'  right  to  redeem  itill 
existed,  but  it  wae  a  right  to  redeem  upon 
the  condition  fixed  by  the  decree,  which  was 
that  the  money  should  be  paid  to  the  defend- 
ant. Upon  their  refusal  to  complj  with  such 
eonditioD,  their  right  to  redeem  was  lost. — 
Bunting  v.  Haskell,  ISZ  Cal.  420,  93  Pae.  110. 

Jb]  In  an  action  to  redeem  real  property, 
ter  the  ststutorj- period  of  redemption  had 
expired,  a  decree  adjudging  the  plaintiffs 
wero  entitled  to  redeem  the  property  within 
thirty  dayv  from  the  date  of  its  entry,  upon 
paying  the  defendant  a  specified  som  of 
money,  with  interest  thereon  at  the  rate  of 
seven  per  cent  per  annum  nntil  payment, 
sabjeet  to  certain  reductions,  and  further 
ordering  that  if  the  plaintiffs  thonld  fail  to 
redeem  the  property  within  thirty  daye,  the 
■etian  might,  on  motion  of  the  defendant, 
b«  dismissed,  and  requiring  the  defendant  to 
make  and  deliver  a  deed  to  the  plaintiffs, 
should  not  be  construed  as  giving  to  the 
plaintiffs  a  right  to  a  statutory  redemption 
to  be  exercised  within  a  new  period  of  toirty 
days,  so  as  to  make  a  tender  of  the  amount 
ordered  to  be  paid,  made  pending  the  time 
the  defendant  had  the  right  to  appeal  from 
the  judgment,  operate  ipso  facto  as  a  restora- 
tion of  the  title  to  the  plaintiffs. — Bunting  v. 
Haskell,  152  Cal.  426,  93  Pac.  110. 

[c]  Such  a  redemption,  when  anthorized  by 
the  decree  of  a  court  of  equity,  finds  its  sup- 
port not  in  the  provisions  of  the  statute  i^- 
lowing  redemption  within  a  given  time  as  a 
matter  of  right,  but  in  the  provisions  of  the 
decree  granting  to  a  party  the  privilege  of 
redeeming  upon  terms  fixed  by  toe  court  as 
just.— Banting  t.  EaskelJ,  152  CaL  426,  93 
Pae.  110. 

[d]  Such  decree  gave  the  plaintiffs  a  mere 
option  to  redeem,  which  imposed  on  them  no 
"obligation,"  and  neither  the  title  to  the  land 
nor  its  possession  was  an  "incident"  to  any 
obligation  within  the  meaning  of  section  1504 
of  the  Civil  Code,  providing  that  "an  offer  of 
payment  .  .  .  stops  the  running  of  interest 
on  the  oblisation,  and  has  the  same  effect 


§  164.    Operatloti  and    EffMt — Intateat  Ae- 
qnlrftd  by  Bsdemptioner. 
[a]  Where  the  plaintiff  in  an  action  to  quiet 
title  became  the  purchaser  under  exeention 
sales   made   upon   liens   in   the   inverse   order 


of  their  priority,  and  acquired  title  under 
all  sales  except  the  one  first  made  on  the 
latest  lien,  under  which  defendant  made  re- 
demption and  acquired  a  redemptioner's  deed, 

such  deed  merely  passed  the  interest  of  the      App.  422    89  Pae.  358. 
judgment  debtor  as  of  the  date  of  the  jndg-  ' 

ment  lien  under  which  it  was  acquired,  which 
was  subject  to  all  prior  liens  then  existing; 
and  defendants'  title  so  acquired  was  subor- 
dinate to  the  title  acquired  by  the  plaintiff 
under  the  subsequent  sales. — ^Woods  v.  Keller* 
man   3  Cal.  App.  422,  89  Pac  358. 


[b]  Where  it  Is  understood  and  agreed  be- 
tween the  parties  in  interest  and  the  pur- 
chaser that  ne  will  take  the  property  subject 
to  prior  encumbrances,  the  prior  lienbolders 
will  retain  their  liens  against  the  property; 
and  one  who  redeems  with  full  notice  of  iuch 
arrangement  cannot  by  his  redemption  ac- 
quire any  additional  rights. — Woods  v.  Keller- 
man,  3  Cal.  App.  422,  89  Fac.  358. 

[c]  The  plaintiff  was  not  estopped,  by  the 
receipt  and  retention  of  the  redemption  money 
paid  by  defendant  to  redeem  from  the  first 
sale,  to  deny  the  validity  of  the  redemption, 
or  its  sufficiency  to  pass  a  complete  title  to 
the  property  as  against  the  plaintiff.  The 
redemption  being  valid,  since  plaintiff  held 
no  liens  prior  to  that  on  which  the  first  sale 
was  made,  and  before  the  redemption  all  prior 
liens  had  been  satisfied  by  subsequent  sales, 
there  is  no  neceeeity  of  invoking  the  doctrine 
of  estoppel  to  sustain  it. — Woods  r.  Eellar- 
man,  8  Cal.  App.  122,  89  Pae.  358. 

§  ie4Vi.    Fmitleas  Bodes^en,  Betuni 

of  Money. 
l^']  Where,  independently  of  the  arrange- 
ment made  between  plaintiff  as  porchasor  and 
the  several  judgment  creditors,  the  title  first 
sold  undrr  the  junior  lien  and  acquired  by 
defendant  was  of  no  value,  and  he  would  not 
have  made  the  redemption  but  for  the  mis- 
taken view  of  the  law  that  he  was  acquiring 
a  paramoont  title^  under  the  circumstances  of 
the  case,  the  plaintiff  should  not  have  taken 
advantage  of  his  mistake  of  law,  and  have 
taken  the  redemption  money  from  the  sheriff; 
and  he  should  be  required,  as  a  condition  of 
relief,  to  repay  to  defendant  the  amount  paid 
for  redemption  with  interest. — Woods  v. 
KellermaD,  3  CaL  App.  422,  89  Pac  3S8. 

».    CONVEYANCE  AND  PEOCEEDS. 
2.     Proceeds. 
§  181.    Distribution  Among  Different  Exoca- 
tlons  or  AttftchmwitB. 

[a]  Where  the  several  eales  were  made  under 
an  arrangement  between  the  several  judg- 
ment creditors  for  the  distribution  of  the 
fund  to  be  produced  by  such  sales  betireen 
them,  they  snould  be  viewed  as  one  transac- 
tion.— Woods  V.  Eellerman,  3  Cal.  App.  42S, 
89  Pac.  858. 

[b]  Althongh,  In  some  states,  where  there 
are  several  executions  in  the  bands  of  the 
sheriff,  any  sale  made  under  a  junior  execu- 
tion is  in  effect  a  sale  under  all  the  execu- 
tions, and  the  money  is  to  be  credited  on 
the  severiU  lieu  in  the  order  of  their  priority; 
yet,  according  to  the  better  opinion,  in  the 
majority,  the  senior  liens,  whether  exiatin); 
by  judgment  or  otherwise,  are  not  impaired 


slierman,  8    Cal, 
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[a]  Upon  a    proceeding    supplementary 
exeention  the  judgment  creditor  is  not    1 
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titled  to  an  onder  that  a  tbtrd  petaon,  wlio 
hu  received  maaej  from  the  jadnueot  cred- 
itor, which  18  claimed  in  good  faith  to  be 
the  property  of  such  third  peraon,  aball  y^J 
the  iBiae  to  the  shoTiff  to  be  applied  b^  him 
lowaid  the  astisf action  of  the  jndgmeiit. 
Tbo  title  of  such  third  penon  cannot  be  liti* 
gited  in  inch  proceeding. — Cnion  Collection 
Co.  r.  SiieU,  6  CaL  App.  130,  89  Pae.  8S9. 

S  2aL  JnrladlctKai  tat  Autborttr  of  Court 
or  Jodgv- 
[tj  The  onlj-  power  of  the  eonrt  in  the 
jupplemcDtary  proceeding  ia  to  anthorise  the 
judgment  creditor  to  institute  an  actiou 
against  snch  third  person  to  recover  the 
moDCf  and  to  forbid  a  traDsfer  of  it  until 
meh  action  ahall  be  prosecuted  to  judgment. 
But  the  judgment  creditor  mav  also  litigate 
the  question  hj  a  creditor's  bill  against  such 
third  person  as  claiming  nnder  the  judgment 
drblor.  Snch  creditor's  bill  i*  not  supeneded 
b;  proceediDgs  supplementarj  to  execution. — 
Union  Collection  Co.  v.  Snell,  6  Cal,  App.  130, 
S9  Pae.  S5&. 

§  202.   Property  or  Blgjits  VTlilcli  may  bo 
Eeadied. 

[a]  The  fact  that  the  assignee  was  enb- 
poenaed  as  a  witness,  though  not  called  as 
Bncli  by  either  party,  does  not  make  him 
1  party  to  the  Eupplementary  proceedings, 
and  he  is  not  bound  thereby,  and  the  rights 
of  the  assignee  being  adverse,  the  validity 
of  the  assignment  to  him  could  not  be  liti- 
gnted  therein. — Schino  v.  Cinquini  7  Cal. 
.\pp.  2U,  94  Pae.  S3. 

§  209.    Order    for   Paytnont  or    DellTOrr  of 
Property— Order  Against  Third  Persons, 

[a]  Upon  proceedings  supplementary  to 
execution  where  a  fund  claimed  to  be  due  to 
the  judgment  debtor  has  been  garnished,  and 
it  appears  that  before  the  judgment  was  ren-  _ 
dered  the  judgment  debtor  had  assigned  th«  ' 
land  to  another  creditor,  the  proper  proce- 
dure is  not  to  order  the  garnishee  to  pay  the 
fnnd  into  conrt,  but  to  authorize  the  judg- 
ment creditor  to  sue  the  garnishee,  making 
the  assignee  or  any  other  claimant  of  the  fund 
a  party  defendant.^-Sebino  v.  Cinquini  7 
CaL  App.  244,  94  Pae.  S3. 

ZH.    Wiongfnl  Execatlon. 
§  220.    Actions. 

]  Showing  required  by  officer  who  would 


L  ADMINTSTBATION     IN      OENEBAL, 

Si  1-9. 
XL  APPOINTMENT,         QUALIPICATION 
AND  TENURE,  S3  10-122. 

C.  Administrators,  SS  21-42. 

D.  Proceedings      for      Appointment, 

SS   43-65. 
H.  Bond,  g}  80-87. 
UL  ASSETS,  APPRAISAL  AND  INVEN- 
TORY, SS  123-136. 

A.  Property      Conetitnting      Assets, 

ji  123-130. 

B.  Appraisal  and  Inventory,  §i  131- 

rV.  COLLECTION   AND    MANAGEMENT 
OF  ESTATE,  as  137-244. 

A.  In  General,  9}   137-203. 

B.  Real      Property     and      Interests 

Therein,  H  204-236. 
V.  ALLOWANCE  TO  STJHVTVlNa  WIPE, 
HUSBAND  OB  CHILDREN,  IS  24S- 
868. 
71.  ALLOWANCE    AND    PAYMENT    OP 
CLAIMS,  3S  2fle-33S. 

A.  Liabilities  of  Estate,  Si  269-276. 

B.  Presentation       and       Allowance, 

!S  277-320. 

C.  Priorities  and    Payment    H   321- 

339. 
VH.  DISTRIBUTION  OF  ESTATE,  !{  339- 

3761^. 
Vm.  SALES  AND  CONVEYANCES  UNDER 
OEDEB  OP  COURT,  f!  377^54. 
B.  Application   and   Order,   S9    3S7- 
419. 


454. 
JX.  INSOLVENT  ESTATES,  |  456. 

X.  ACTIONS,  a  456-494. 
XL  ACCOUNTING   AND     SETTLEMENT, 
SS   495-569. 

A.  Duty  to  Account,  SS  49S-408>^. 

B.  Proceedings   for   Accounting, 

SS  49S-504. 

C.  Chargea  and  Credits,   SS   505-513. 

D.  Compensation,  SS  514-526. 

E.  Stating,    Settling,     Opening    and 

Review,  11  527-5B9. 
xn.  POBEIGN     AND     ANCILLABT     AP- 
POINTMENT, SS  570-572  . 
Xni.  LIABILITIES      ON      ADMINISTRA- 
TION BONDS,  IS  573-587. 
XV.  PUBLIC  ADMINISTRATORS,  flS  5B1- 
619. 
B*ttlit|  apart  protista  bomaatssd.     8««  BomMtead,  f 


EXECUTOaS  AND  ADMINIS- 
TBATORB. 

laelids  fanaral  administration  of 
f^itUt  nodai  toatamentarj  ar  Judiidil  appolntmant; 
^CU,  vovoa,  dutiaa,  and  IlaMlltlaa  of  axscntois  or 
Uulnlstntora  In  ivspact  to  tlu  eollaetlon,  managa- 
But,  ud  dlipodtlon  of  tliatr  taatatora'  or  IntsatatM' 
••UM;  aad  lifal  piocaedltME*  laUtlnc  tbaiate. 


I.     ADMINISTRATION  IN  OENEKAIh 
AS  STATDTOKY  PROCEEDIKOS,  |  1. 

NATUKG   OF   PROCEEDINGS.  I  8!i. 
NGCESSITT    FOB    ADU  INI  STRATI  ON,  I  4. 
NECEaaiTY  FOR  DEATH,  I  6. 
NATURE  OF  TRUST  CREATED.  |  8. 
PEOPEBTT     BUBJEOT     TO     ADMINIBTBATIOlf, 


Ifl. 
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§  2.    Ab  Sttitntory  ProcMdlusa. 

J  a]  The  pToeeedingi  for  the  admlntstTation 
the  e»tateB  of  deceased  peisoDB  and  for 
their  distribution  ar«  parelj  itatatorr.  The 
eonrt  haa  no  other  powers  than  those  given 
b^  statute,  and  such  incidental  powers  as  per- 
tain to  it  for  enabling  it  to  exercise  the  Jaris- 
diction  conferred  upon  it. — Estate  of  Bwen- 
•on,  S  Cof.  Pro.  Dec.  436. 

5  3.    Law  OCTOmlng. 

[a]  Under  the  Mexican  jurisprudence  there 
are  no  admiaistrations  with  respect  to  the  suc- 
cessions of  decadents. — Estate  of  Blythe,  2 
Cof.  Pro.  Deo.  132. 

§  SVi.    Natnre  of  ProcMdlngB. 

[a]  Each  independent  step  in  the  eonrse  of 
administration  of  the  estate  of  a  deceased 
person  from  which  an  appeal  may  be  taken 
jaAy  become  finally  conclusive  against  in- 
quiry npon  any  subsequent  independent  step 
in  the  coarse  of  such  administration. — Estate 
of  Davis,  151  Gsl.  318,  121  Am.  St.  Bep. 
105,  86  Pac.  183,  BO  Pac.  711. 

[b]  The  law  contemplates  a  speedy  admin- 
istration and  settlement  of  estates. — Focha 
V.  Estate  of  Focha,  8  Cat.  App.  570,  ST  Pac. 
321. 

§  4.    Necessity  for  Admlnistrallon. 

[a]  The  estate  of  a  deceased  person  mnst 
be  administered  in  the  probate  court.  An 
action  will  not  lie  in  favor  of  the  assignee  of 
one  heir  to  recover  his  share  of  money,  the 
separate  property  of  the  deceased,  which  the 
widow  wrongfully  took,  claiming  it  as  her 
own,  and  deposited  in  the  defendant  bank, 
thoagb  it  is  alleged  that  there  are  no  credi- 
tors of  the  estate. — Oalvin  v.  Mutnol  Savings 
Bank,  6  Cal.  App.  402,  B2  Pac.  322. 

§  6.    Necessity  for  Death. 
[a]  Proceedings   for  the  administration   of   _ 

the  estate  of  a  living  person,  upon  averment 
of  her  death  are  void  ab  initio  and  throogh- 
ODt.  Notwithstanding  the  determination  of 
death,  the  fact  that  the  supposed  intestate  is 
alive  may  be  shown  to  establish  the  nullity 
of  the  entire  proceedings, — Fay  v.  Costa,  2 
Cal.  App.  241,  83  Pac.  275. 

§  8.    Natnra  of  Tmst  Created. 

[a]  Executors  occupy  tmst  relations  toward 
the  legatees,  and  are  bound  to  the  Dtmost 
good  faith  in  their  transactions  with  the  bene- 
ficiary.—Bacon  V.  Bacon,  150  Cal.  477,  89  Pac 
317. 

[b]  The  meafenre  of  the  duty  of  an  admiuia- 
tratoi  is  to  act  with  fidelity  and  with  the 
degree  of  prudence  and  diligence  which  a 
man  of  ordinary  judgment  would  be  expected 
to  bestow  on  his  own  affairs  of  like  natnre, 
Elizolde  V.  Murphy,  4  Cai.  App.  114,  87  Pac 
245. 

§  9.    Property  Subject  to  Administration. 

[a]  The  passing  of  title  to  the  property  of 
a  decedent  to  his  heirs,  devisees,  or  legatees, 
is  subject  to  the  control  of  the  probate  court 


and  to  the  possession  of  the  administrator 

or  executor  for  the  purposes  of  administra- 
tion, and  is  charged  with  the  burden  of  pay- 
ing the  debts  of  the  deceased. — Estate  of 
Vance,  152  Cal.  760,  83  Pac  1010. 


B.    FXECUTOHS. 
APPOINTUENT  BT  WILL,  |  K. 
EXEODTOB      AOOOBDING      TO      THE      TENOS, 

COMPETEKOY    OP    FEK80N    NAMED — IN    6KS- 
EEAL,  g  IS. 

§  14.    Appolntme&t  by  WilL 

[a]  There  is  a  distinction  between  execu- 
tors and  administrators.  An  executor  is  ap- 
pointed by  the  will  to  carry  out  its  provisions 
and  the  wishes  of  the  testator,  who  bnrdeni 
the  execator  with  the  trusts  created  by  the 
will  and  charges  his  estate  with  the  expenses 
necessary  to  carry  out  his  views  as  expressed 
in  his  will;  but  an  administrator  has  no  trust 
imposed  upon  him  by  the  decedent,  and  he 
looKs  solely  to  the  statute  for  his  duties,  au- 
thority, and  campensatioii.-^Estate  of  Chit- 
tenden, 1  Cof.  Pro.  Dec.  1. 

[b1  No  executor  of  an  executor  is,  as  such, 
entitled  to  administer  on  the  estate  of  the 
first  testator.— Estate  of  Carlson,  i  Cof.  Pro. 
Dec.  276. 

[c]  An  executor  may  be  both  executor  and 
trustee.  If  not  named  expressly  U  trustee, 
the  court  may  determine  from  the  whole  will 
whether  he  is  not  to  act  as  trustee — Estate 
of  Tessier,  2  Cof.  Pro.  Dec.  362. 

§  14Vi'    Executor  According  to  the  Tenor. 

[a]  A  person  will  not  be  appointed  executor 
according  to  the  tenor  unless  there  ie  some 
expression  in  the  will  clothing  him  with  at 
least  some  of  the  duties  and  powers  of  an  ex- 

.  ecntor.—Estate  of  Berg,  3  Cof.  Pro.  Dec.  259. 

[b]  Before  a  person  who  is  not  directly 
named  as  executor  can  receive  an  appoint- 
ment "according  to  the  tenor,"  not  only  most 
his  identity  be  certain,  but  the  court  mnst 
be  able  to  conclude  from  the  language  of 
the  will  itself  that  there  is  a  testamentary 
intent  that  he  shall  take  charge  of  the  estate 
to  perform  the  duties  usual  to  an  executor- 
ship.—Estate  of  Berg,  3  Cof.  Pro.  Dee.  259. 

[c]  Courts  do  not  look  with  favor  upon  the 
appointment  of  an  executor  "according  to  the 
tenor,"  bat  will  rather  appoint  an  adminis- 
trator with  the  will  annexed. — Estate  of  Berg, 
3  Cof.  Pro.  Dec,  259, 

[d]  Where  it  appears  from  the  terms  of  a 
will  that  it  was  the  intention  of  the  testator 
to  appoint  a  certain  person  executor,  although 
not  named  as  such  in  the  will,  courts  will  be 
guided  by  the  intention  so  expressed  and 
make  the  appointment,— -Estate  of  Berg,  S 
Cof.  Pro.  Dec.  259. 
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■wbtt  slit  can  hy  legs)  meaua  for  her  oMl- 
dren,  will  not  justiiy  the  court  in  adjndring 
ihs  executrix  ineompeteDt. — Estfttfl  of  Ifo- 
Donga],  1  Col.  Pro.  Sec  456. 

C.    ADMDJISTEATOEa 

NATUBE  OP  OFFICE,  |  201i, 
RIGHT  TO  ADMINISTER— IN  GENERAL,  |  31. 
CORPOKATIONa    AS    ADMltHaTRATORS,  |  3IH. 
LAW  QOVEBNINO  APPOINTMBNT,  t  32!i. 
EI0HT8     AND     PREFERENCE     OF     HEIRS     OS 

NEXT   OF  KIN— IN   QENXKAI^  I  Sfl. 
HUSBAND  AND  WIFE,  ]  3t. 

CEiLDBEN,  g  as. 

OOAKDIAH    OF    INFANTS    OB    INSANE     KBIT 

OF  KIN,  i  ae. 

HOIIINATION  OF  THIBD  PERSON  BY  PER- 
BONB  ENTITLED  TO  ADMINISTER  — IN 
OBKERAL,  f  37. 

PREFERENCE  BETWEEN  NOMINEE  AND  PER- 
eONB    NEXT    ENTITLED,  f  39. 

OOSIPETBNOT  OF  NONBESIDEHT  TO  NOM- 
INATB,  I  83. 

HOUINATION  BY  ONE  NOT  ENTITLED  TO  AD- 
MINISTER, t  SS.  • 

VOMINATION  BY  KOUIHOR  SINCE  DECEASED, 

COMPETBNCY  OB  QUALIFICATION  OP  AD- 
MINISTRATORS—IN OBNEKAL,   )  Si. 

DRUNKENNESS.  |  S«U. 

niPROVIDENOE  OB  WANT  OF  IKTEGRITT. 

iss. 

ILLITERACY  OR  WANT  OF  mfDERSTAHD- 

IKG.  g  se. 

SOSRE  SIDE  NTS  OB  ALIENS,  t  SSH- 
RKHDNCIATION    OR    WAIVES    OP    BISHT    TO 

ADMINISTER— IN  GENERAL,  g  tO%. 
AKTR  OR  POST  NUPTIAL  AOBEEMENTa  !  *1. 
RETRACTION  OF  RENUNCIATION,  g  43. 

§  BOVt.    Katim  of  Offlco. 

[a]  An  adminiitrator  lastains  to  tb«  estate, 
tie  beirs  and  other  peraone  interesleil  the 
relation  of  tniBtee.  He  takes  neither  an  ei- 
tate,  title  nor  interest  in  the  lands  of  the  in- 
testate, bat  a  mere  naked  power  to  seli  for 
■pe«ifle  porposee. — Estate  of  Barrett,  5  Cof. 
Pro,  Dec.  376, 

S  SI.    BfgHt  to  Administer— Is  a«neral. 

[\[  The  order  in  which  letters  of  admlDis- 
Iration  are  granted  is  a  matter  of  statutory 
tegniation,  and  to  the  statate  the  coart  must 
rewrt  for  decision. — Estate  of  Lane,  1  Cof. 
Pro.  Dee.  88. 

[b]  Section  1365  of  the  Code  of  Civil  Pro- 
(edaie  speciSes  ten  elaesea  of  persona  to  whom 
letten  of  administration  nmj  be  granted,  wl)o 
ire  entitled  to  letters  in  the  order  of  enn- 
deration.  The  parents  constitute  the  third 
tlaia;  the  public  adminietrator  the  eighth 
elau;  and  anv  person  legallr  competent  the 
tenth  class.- EsUte  of  Bedell,  3  Cof.  Pro. 
Dec  78. 

[e]  The  relatives  of  a  decedent  are  entitled 
to  administer  onl^  when  tbej  are  entitled  to 
neeeed  to  the  personal  estate  or  some  part 
ibereof.— Estate  of  Barrett,  6  Cof.  Pro.  Dec. 
176. 

[i]  The  right  to  administer  follows  the 
ty.— Estats  of  Barrett,  S  Cof.  Pro.  Dee. 
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g  21Vi.    OoTpotatioiis  M  Admlnlstnton. 

[a]  An  order  granting  letters  testament ary 
to  a  corporation  named  as  coezecnlor,  and 
qualified  to  act  as  aoeh  under  its  articles  of 
incorporation,  and  having  a  paid-up  capital 
stock  of  t2S0,0OO,  without  requiring- any  bond 
therefrom,  was  justified,  under  the  provisioiiB 
of  the  act  of  AprO  6,  1891  (Stats.  1891,  p. 
4S0),  where  no  objection  was  raised  as  to  the 
Bolvenc;  of  financial  responsibilitj  of  sneh 
eorporatioB. — In  re  Estate  of  Kilbom,  0  Cal. 
App.  161,  89  Fae.  SS5. 

[b]  Tho  fact  that  a  special  undertaking  is 
required  from  individuals,  and  not  from  a  cor- 
poration having  the  required  capital,  does  not 
render  the  act  of  1891  invalid  as  special  legis- 
lation. The  manner  of  affording  ample  se- 
curity to  those  interested  in  the  estate  before 
appointment,  is  the  sobjeet  of  general  law; 
and  the  kind,  character  and  extent  of  the  se- 
curity is  matter  for  the  legislature  to  deter- 
miue.- In  re  Estate  of  Kilbom,  G  Cal.  App. 
IGl,  89  Pac.  98S. 

§  ZZVi.    I^w  OoTontlng  Appointment. 

[a]  Where  applicants  claim  under  different 
elasses,  the  law  at  the  time  of  the  hearing 
governs;  a  person  may  be  entitled  to  letters 
at  the  time  of  filing  his  petition  under  the 
first  class,  and  yet,  at  the  time  of  heariue, 
the  statute  may  be  so  ehanged  that  he  will 
be  in  the  second  class,  and  a  person  who  was 
in  the  fifth  class  might,  by  such  cbanee,  then 
be  in  the  first  class. — Estate  of  Herold,  2  Cof. 
Pro.  Dec.  271. 

§  23.    Rights    and    Preference  of    Hein  or 
Next  of  Kin- In  Oaneral. 

[a]  Under  section  1386,  subdivision  8,  of 
the  Civil  Code,  as  amended  March  18,  1907, 
construed  with  section  1365  of  the  Code  of 
Civil  Procedure  as  amended  Uareh  18,  1S07, 
the  brother  of  a  previously  deceased  spouse 
of  the  decedent,  when  entitled  to  succeed  to 
some  portion  of  the  real  and  personal  estate 
of  the  decedent,  and  of  the  separate  and 
common  property  involved,  is  entitled  to 
letters  of  administration  in  preference  to 
nephews,  who  are  the  next  of  kin  of  the 
decedent. — Estate  of  Hill,  8  CaL  App.  286, 
86  Pac.  918. 

[b]  Where  a  man  dies  intestate,  and  subse- 
queatly  his  widow  dies  before  letters  are 
taken  ont  on  his  estate,  her  niece  is  not  en- 
titled to  administer  his  estate  as  next  of  kin, 
for  she  was  not  such  when  be  died. — Estate 
of  Lane,  1  Cof.  Pro.  Dec  88. 

[c]  Where  minors  are  the  sole  heirs  to  their 
motner's  estate,  they  are  entitled  to  letters 
of  administration  thereon  as  against  the  pub- 
lic administrator. — Estate  of  Herold,  S  Cof. 
Pro.  Dec.  271. 

[d]  The  court  in  probate  must  appoint  the 
next  of  kin  as  administrator,  unless  he  is 
shown  to  be  disqaalifod  by  clear  and  con- 
vincing proof. — Estate  of  Fiercy,  3  Cof.  Fro. 
Dee.  473. 

[el  When  a  testatrix  leaves  all  her  property 
to  her  husband,  whom  she  names  exeeutor, 
bat  be  dies  before  the  return  day  of  t^e  ap- 
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and  who  is  contesting  tbe  probate,  is  entitled 
to  special  letters  of  administration  ae  against 
the  public  administrator. — Estate  of  Crockett, 

4  Cof.  Prp.  Dec.  328. 

[f]  The  public  administrator  must  always 
give  way  to  the  Telatives  wbo  are  entitled  te 
succession,  provided  they  are  qnalifled  to  b»- 
sums  the  functions  of  administration. — Estate 
of  Barrett,  5  Cof.  Pro.  Dec.  376. 

[g]  The  law  of  administration  contemplates 
a  legal  or  statutory  kinship  as  well  as  a  kin- 
ahip  by  blood. — Estate  of  Barrett,  6  Cof.  Pro. 
Dec.  376. 

[h]  A  sister  of  a  deceased  person  who  has 
a  beneficial  intetest  in  his  estate,  who  is  fami- 
liar with  the  litigation  in  which  it  is  involved, 
and  who  has  already  had  cbargs  of  the  prop- 
erty for  some  time  ai  special  administrator, 
has  a  better  right  to  letters  of  administration 
than  one  (the  public  administrator)  who  has 
no  beneflcial  interest  in  the  estate  and  who  is 
a  stranger  to  the  litigation. — Estate  of  More, 

5  Cof.  Pro.  Dee.  434. 

I  24.    Rtitfbtnd  and  Wifo. 

ta]  When  a  widow  marries,  she  ceases  to  be 
e  widow  of  her  flrst  husband;  and  then  be- 
ing a  married  woman,  she  loses  her  right  to 
administer  his  estate,  or  to  nominate  an  ad- 
ministrator. — Estate  of  Piekett,  1  Cof.  Pro. 
Dec  93. 

I^b]  In  the  case  of  >  anrviving  husband  or 
wife  tbe  right  to  nominate  an  admiDistratoT 
uniJer  section  1365  of  the  Code  of  Civil  Pro- 
cedure is  absolute,  while  in  the  case  of  other 
persons  contemplated  by  section  1379  the 
right  is  at  most  a  mere  power  to  address  a 
recommendation  to  the  discretion  of  the  court. 
Estate  of  Barrett,  5  Cof.  Pro.  Dee.  370. 

[c]  If  a  widower  dies  intestate  leaving  col- 
lateral relatives  and  one  child,  a  daughter, 
and  she,  before  the  estate  is  administered. 
dies  intestate,  without  issue,  ber  surviving 
bnsband  is  entitled  to  administer  her  estate 
as  against  the  collateral  relatives  of  her 
father. — Estate  of  Barrett,  6  Cof.  Pro.  Dec. 
376. 

[d].  A  hasband  is  of  "Idn"  to  his  wife  and 
her  "relative,"  so  aa  to  be  entitled  to  admin- 
ister on  her  estate  under  section  1365  of  the 
Code  of  Civil  Procedure. — Estate  of  Barrett, 
5  Cof.  Pro.  Dee.  376. 

[e]  The  eeeond  marriage  of  a  woman  wbo 
baa  a  husband  living  Is  void,  and  she  becomes 
his  widow  upon  his  death.  Hence  she  bas  a 
right  to  nominate  an  administrator  of  his  es- 
tate, although  she  is  a  nonresident  and  is  co- 
habiting with  and  bearing  the  name  of  the 
second  husband. — Estate  of  FJaherty,  5  Cof. 
Pro.  Dec.  426, 

S  25.    ObfldntL 

[a]  The  daughter  of  the  Intestate,  who  has 
been  granted  special  letters  of  administra- 
tion. Is  in  this  case  granted  general  letters, 
as  against  tbe  public  administrator  and  a  son 
who,  by  reason  of  dissolute  habits,  is  incom- 

Eeteot  to  act. — Estate  of  Moraghan,  S  Cof. 
■ro.  Dec,  440. 


S  26.  ChiardlBD  of  Infants  or  Insane  Kazt  of 
Kta. 
fa]  The  fact  that  the  public  administrator 
flies  the  first  petition  for  letters  of  adminis- 
tration does  not  give  him  a  better  right  than 
the  guardians  of  the  minor  children  of  the 
deceased,  whose  petition  ig  filed  a  few  days 
later.  The  statute  nowhere  provides  for  or 
recogniies  any  superior  right  for  any  such 
reason. — Estate  of  Herold,  8  Cof.  Pro.  Dee. 
S7L 

[b]  UlnoTS  are  entitled  to  letters  of  admin- 
istration on  an  eqaality  with  persons  of  full 
ago,  except  that  the  letters  cannot  issne  to 
them  directly,  but  to  their  guardian  for 
them.— Estate  of  Herold,  2  Cof.  Pro.  Dec 
271. 

[c]  The  right  of  minor  children  (tbeir 
father  being  dead)  to  letters  of  administrs- 
tion  on  the  estate  of  their  mother  comes  into 
being  at  the  moment  of  her  death,  and  not 
at  the  time  tbeir  guardian  is  appointed-— 
Estate  of  Herold,  2  Cof.  Pro.  Dee.  271. 

§  27.  NotnlnaUon  of  Third  Penon  Dy  Pet- 
sons  Entitled  to  Administer — In  QeneraL 

[a]  The  effect  of  the  nomination  by  two 
children  entitled  to  letters  of  one  not  sa 
entitled  was  to  renounce  their  personal  rights 
to  tetters;  and,  in  such  case,  the  rights  of  the 
remaining  cbild,  who  did  not  join  in  sneh 
nomination  were  unaffected  and  remain  abso- 
lute, and  tne  court  has  no  discretion  lo  do 
otherwise  than  to  grant  the  petition  of  such 
child  for  letters.— Estate  of  Myers,  9  Cal. 
App.  694,  100  Pac   712. 

[hi  Under  the  construction  given  to  section 
1379  of  the  Code  of  Civil  Procedure,  taken 
in  connection  with  section  1365  thereof,  the 
right  to  nominate  a  person  not  entitled  to 
letters  by  persons  entitled  thereto  is  not  abso- 
lute, but  IS  addressed  to  the  discretion  of 
the  court,  the  exercise  of  which  cannot  be 
disturbed  except  in  case  of  abuse. — Estate  of 
Myers,  9  Gal.  App.  694,  100  Pac.  712, 

[e]  Section  1379  of  the  Code  of  Civil  Pro- 
cedure provides  that  administration  may  be 
granted  to  one  or  more  competent  persons, 
although  not  otherwise  entitled  to  the  same, 
at  the  written  request  of  the  person  entitled, 
61ed  in  court.  A  nominee  of  the  parents,  al- 
though in  hia  own  right  belonging  to  the 
tenth  class,  is,  by  virtue  of  the  written  re- 
quest of  the  parents,  entitled  to  precedence 
over  the  public  administrator. — Estate  of 
BedeU,  3  Cof.  Pro.  Dec.  78. 

[d]  A  surviving  wife  bM  the  right  to  nom- 
inate an  administrator  of  her  unsband's  es- 
tate, although  she  has  been  removed  from 
her  position  as  executrix  of  his  will  because 
of  her  permanent  removal  from  the  state. — 
Estate  of  McDaugal,  I  Cof,  Pro,  Dee.  109. 


[a]  A  child  of  a  deceased  person  who  bas 
petitioned  for  letters  of  administration  must 
be  preferred  as  against  the  nominee  of  two 

-'-'-i^  children   of   the   decedent,  which 

IS  not  entitled  to  succeed  to  any  part 
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S  32.    Corapvtflncy  of  HoniMldant  to  Nom- 
luto. 

[a]  A  nonreaideDt,  not  betog  entitled  to  let- 
ters of  Kdiniiustr&tloii,  eannot,  ■■  a  general 
ml«,  nader  Beetion  1379,  make  a  valid  rs- 
qaett  for  tbe  aDpointment  of  another  per- 
•on.— Ertate  of  BedeU,  3  Cof.  Pro.  Dec.  78. 

[b]  A  tarTivlDg  hoaband  or  wife,  tbongh 
not  competent  to  serve  on  accoont  of  non- 
Ktidtace,  may  neTertheleM  nominate  a  stiit* 
able  person  for  adminiBtrator. — Estate  of  Be- 
dell, 3  Cof.  Pro.  Dee.  78. 

[e]  Section  1379  ia  limited  in  its  operation 


ticnlar  inBtsnee  of  the  eDrriviuff  husband  or 
wife  oilv.— Estate  of  Bedell,  3  Cof,  Pro.  Dec. 
78. 

{3]  One  wbo  ia  not  a  retideut  of  tbii  ttate 
ii  not  competent  to  aet  as  admintatrator; 
neither  is  be,  nnlesB  a  Burriving  Bponse  of  the 
decedent,  entitled  to  nominate  an  adminiB- 
trator in  the  flrat  instance,  ot  to  have  letters 
■beadT  granted  revoked  and  bia  nominee  ap- 
pointed.—Eat  ato  of  Griffiths,  3  Cof.  Pro.  Dec 
»iS. 


5  31    NomlnattoD  br  On*  not  Entitled  1 


5  34.    Oomp«t«nc7  w  QnaUflcatlon  of  Admln- 

letraton— In  Qeneial. 

[a]  Education  ii  not  essential  to  qualify 
one  to  act  as  administrator.  —  Estate  of 
Piarcy,  3  Cof.  Pro.  Dee.  473. 

[b]  It  ia  the  statns  of  the  petitioner  at  tbe 
time  of  the  grant  of  administration  that  de- 
termines bis  eompetency. — Estate  of  Barrett, 

6  Cof.  Fro.  Dee.  376. 

9  S4H.    DnmkeniwM. 

[a]  The  mere  use  of  intoxicants,  sometimes 
to  excess,  does  not  in  itself  disqualify  one 
to  act  BS  adminiBtrator;  tbe  drunkenness  con- 
templated by  tbe  statute  as  a  disquatiHeation 
is  that  excessive,  inveterate  and  eon  tinned 
use  of  intoxicants  to  such  an  extent  as  to 
render  the  victim  an  unsafe  agent  to  in- 
trust with  the  care  of  property  or  the  trans- 
action of  business.— Estate  of  Piercy,  8  Cof. 
Pro.   Dec.  473. 


[a]  A  brotber  and  sister  of  a  deceased  per- 
Hn  who  are  tbemeelves  Incompetent  to  ad- 
niinister  his  estate  are  incompetent  to  nom- 
inate an  administrator. — Estate  of  More,  S 
Cof.  Pro.  Dee.  434. 

[b]  One  who,  by  reason  of  dissolute,  in- 
temperate and  improvident  habits,  ia  incom- 
petent to  act  as  administrator  of  his  father's 
estate,  has  no  right  to  nominate  his  copeti- 
tioner,  tbe  public  administrator,  to  aet  as 
administrator  in  his  place,  or  to  nominate 
Um  to  act  jointly  with  the  public  adminis- 
Uator.— -Estate  of  Moragban,  0  Cof.  Pro.  Dec 
«0. 


5  SSV).   Nomination  by  Nomlnor  Since  De- 
ceased. 

^a]  Where  petitioners  for  letters  are  next  of 
kin  of  the  testator,  and  would  be  entitled  if 
h«  kad  died  intestate  to  share  in  the  dis- 
tribntion  of  his  estate,  they  are  entitled  to 
administer  thereon  in  preference  to  the  pub- 
lic sdministrator,  without  the  testator's  nom- 
iattion  of  them  aa  bia  executors;  and  tbeir 
request  for  the  appointment  of  another  as 
administrator,  who  is  appointed  accordingly 
and  dies  during  administration,  does  not  de- 
prive them  of  their  right  to  letters  after 
the  death  of  such  administrator. — Estate  of 
Eag,  4  Cof.  Pro.  Dec  10. 

[b]  If  tbe  daughter  of  a  deceased  person 

Eve*  a  third  person  authority  to  apply  for 
tteia  of  aduunistration  in  her  behalf,  the 
power  so  granted  ceases  and  determines  at 
her  death. — Estate  of  Barrett,  S  Cot  Pro. 
Dee.  376. 


§  S6. 


-  Improridence  or  Want  of  Integ- 


does  not  render  him  disqualified  to  act  as  ad- 
miniBtrator by  reason   of  improvidence. — Es- 
tate of  Piercy,  3  Cof.  Pro.  Dec.  473. 
[b]  Isolated    instances    of    departure    from 

fat  ha  of  rectitude,  especiatly  when  remote 
rem  the  time  when  application  for  letters 
is  made,  do  not  constitute  "want  of  integ- 
rity," if  it  is  not  shown  that  the  occasional 
acta  have  been  repeated  or  become  eontlnn- 
ons  and  evidence  character  at  tne  date  of 
the  filing  of  the  petition  or  the  hearing  of  the 
accusation. — Estate  of  Piercy,  3  Cof.  Pro. 
Dec  473. 

[e]  Tbe  "integrity,"  which  one  must  pos- 
sess to  be  qualifled  to  act  as  administrator, 
meane  aoundneas  of  moral  principle  and  char- 
acter as  shown  by  his  dealing  with  others  in 
tbe  making  and  performance  of  contracts  and 
in  fldeti^  and  honesty  in  tbe  discharge  of 
trusts.  It  is  used  as  a  synonym  for  probity, 
honesty  and  uprightueSB  in  business  relations 
with  others  .^Estate  of  Piercy,  3  Cof.  Pro. 
Dee.  473. 

[d]  A  person  wbo  has  dissolute,  intemper- 
ate, and  improvident  habits  is  not  competent 
to  act  aa  administrator  of  his  father's  estate. 
Estate  of  Moraghan,  S  Cof.  Pro.  Dec  440. 

§  36.    DUtaracy  or  Want  of  tTnderstaad- 

ing. 
[a]  Want  of  understanding,  as  a  disqualifi- 
cation to  act  aa  an  administrator,  does  not 
import  a  lack  of  comprehension  of  the  law  of 
administration  bnt  rather  refers  to  a  want  of 
common  int'elligenee  amounting  to  a  defect 
of  intelleet.— Estate  of  Piercy,  8  Cof.  Pro. 
Dee.  473. 

§  SBVt.    Noniesldenta  or  Allans. 

[a]  Where  tbe  principal  admintstratian  on 
the  estate  of  an  intestate  has  been  granted 
la   this  state,  the  eourt  cannot  deliver  the 
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reiidiie  of  tbe  estate  over  ta  an  administrator 
in  anothei  state,  to  be  finally  admioiEteied 
and  diHtribnted.  Section  1867  ol  the  Code  of 
Civil  Procedure  applies  onlj  to  teBtamentaTV 
a dminiet rations. — Estate  of  Bwenson,  G  Col. 
Pru.  Dec.  43e. 


[a]  Where  the  ezecntors  named  in  a  will 
request  the  appointment  of  another  peiaOD 
as  administratar,  who  b  appointed  and  dies 
dnring;  administration,  and  the  exeeators 
thereupon  apply  for  letters,  such  applieatioD 
is  based  upon  the  ciTCDmstanoeB  then  exist- 
ing, and  their  previoue  failure  to  apply  for 
letters  does  not  afFect  their  right  to  appoint- 
ment under  such  altered  circumstances. — Es- 
tate of  King,  i  Cof.  Fro.  Dee.  10. 

[b]  Two  heirs  and  legatees  of  the  decedent, 
who  were  also  named  in  bil  will  as  executors, 
requested  the  appointment  of  a  person  desig- 
nated bj  them  aa  adrainistrator  with  tbe  will 
annexed;  and,  with  the  expressed  intention 
that  such  person  and  no  other  should  be  ap- 
pointed administrator,  declined  to  act  as  ex- 
ecntors.  Their  nominee  was  accordingly  ap- 
pointed, but  thereafter  died.  Thereupon  the 
ezecntors  petitioned  for  tbe  issuance  of  let- 
ters testamentary  to  themselves;  the  public 
administrator  ^titioned  for  his  own  appoint- 
ment as  administrator  with  the  will  annexed, 
contending  that  the  executors  had  renounced 
their  riffht  to  letters.  It  was  neld  tbat  tbe 
right  of  the  executors  to  appointment  was 
affected  by  their  original  request  only  to  the 
extent  of  preventing  them  from  being  ap- 
pointed as  against  their  nominee,  and  that 
Buch  request  did  not  amount  to  an  absolute 
renunciation. — Estate  of  Eing,  4  Cof.  Pro. 
Dec.  10. 

S  41.    Ant«  or  Post  HnptUl  Agreaoenta. 


)  letters  of  administration  upon  the 
estate  of  the  deceased  husband. — Estate  of 
Warner,  6  Cal.  App.  361,  92  Pae.  191. 

$  42.    Betractton  of  Bemuulation. 

[a]  Where  the  father  of  the  decedent  re- 
quested the  appointment  of  a  competent  per- 
son as  administrator,  and  bis  nominee  ap- 
plied for  letters  and  thus  went  to  expense 
and  trouble,  the  father  is  estopped  from  with- 
drawing his  waiver  or  retracting  his  renun- 
ciation.—Estate  of  Bedell,  3  Cof.  Pro.  Dec. 
78. 

D.    PBOCEBDINGS  FOB  APPOINTMENT. 

EXISTENCE  OF  WILI.— EFPEOT,  |  ^SK. 
NOTICE— IH  QENEBAL,  |  44. 
PETITION,  g  «fl. 
ANSWER,  I  49. 

TRIAL  OR  HEABINO — IN  OENERAI^  I  SB. 
EVIDENCE,  g  SB. 

COLLATERAL    ATTACK    OH    LETTERS    OB    OB- 
DES  AFPOINTIHO— IH  OBNEBAL,  (  BO. 

MATTERS   OONCHTBED,  g  Ba. 

CONCLUSIVENESS  Of  LBTTEB8,  t  S*. 


§  ISVi.    Existence  of  WIU— Eftact 

[a]  Where  in  an  application  for  general 
letters  of  administration  upon  the  estate  of 
a  deceased  person  it  is  made  to  appear  that 
the  deceased  left  an  instrument  testamentary 
in  character  and  executed  with  the  formali- 
ties required  by  law,  which  had  not  been 
offered  for  probate,  the  court  should  not, 
upon  such  application  hear  and  determine  the 
(]ueBtion  of  the  validity  or  invalidity  of  such 
instrument,  and,  aa  it  shall  determine,  grant, 
or  refnse  to  grant  general  letters  of  admin- 
istration. It  is  its  duty,  upon  such  a  show- 
ing, to  postpone  the  eonsideratioD  of  the  ap- 
plication for  letters  of  administration  ontil, 
in  the  appropriate  proceeding  provided  by 
law  for  the  proving  of  a  will,  the  question 
of  the  validity  or  invalidity  of  tbe  instm- 
ment  shall  bife  been  determined. — Estate  of 
Edwards,  1S4  Cal.  Bl,  97  Pac.  23. 

§  a.    HoUce— In  OenoraL 

[a]  Tbe  proceedings  in  an  application  for 
letters  of  special  administration,  which  un- 
der the  general  practice  are  somewhat  In- 
formal, have  been  modified  by  the  eonrt  by 
requiring  the  application  to  be  made  in  open 
court  and  upon  notice. — Estate  of  Dama,  5 
Cof.  Pro.  Dee.  24. 

S  46.    PatWon. 

[a]  The  first  filing  of  a  petition  for  let- 
ters constitutes  the  first  "application"  there- 
for, within  the  meaning  of  section  1295  of 
the  Code  of  Civil  Procedure. — Dungan  v.  Sn- 
perior  Court,  149  Cal.  98,  117  Am.  St.  Bep. 
119,  84  Pae.  767. 

'  [b]  The  person  to  whom  letters  of  admin- 
istration are  issued  must  apply  by  hia  own 
petition,  signed  by  himself  or  nis  counsel;  a 
petition  by  an  heir  for  the  appointment  of 
another  person  is  insufficient,  and  an  order 
appointing  an  administrator  on  such  petition 
must  fall.  Such  petition  is  in  effect  no  peti- 
tion, and  is  not  subject  to  amendment. — Es- 
tate of  Biddle,  1  Cof.  Pro.  Dec  US. 


§49. 

[a]  Where  there  was  a  contest  for  letters 
of  administration  between  the  wife  and  son 
of  the  deceased  husband,  and  In  opposition  to 
his  petition  she  interposed  aa  answer,  alleg- 
ing facts  constituting  fraud  in  the  ante- 
nuptial contract,  and  also  constituting  mu- 
tual mistake  therein,  that  the  agreement  was 
waived  by  tbe  husband  in  his  lifetime,  that 
he  failed  and  refused  to  support  her  minor 
daughter,  and  failed  to  make  any  provision 
for  payment  of  the  (1,000,  a  general  demur- 
rer thereto  was  improperly  sustained  and  the 
answer  was  improperly  stricken  out,  on  the 
ground  that  the  court  had  no  jurisdiction 
to  inquire  into  these  matters,  upon  a  contest 
for  letters. — Estate  of  Warner,  6  Cal.  App. 
361,  92  Pac  191. 

§  63.    Trial  or  Hearing — In  OeneraL 

[a]  Tbe  superior  court,  in  the  exercise  of  its 
general  powers,  though  sitting  in  probate, 
had  jurisdiction  to  bear  and  determine  the 
issues  raised  bj  the  answer  of  th«  wife  to 
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the  petition  o(  tilt  ion  for  lettera.  It  wai 
Ihe  iatj  of  the  superior  court  to  aiceTtain 
which  of  the  two  parties  petitioning  was  en- 
titlEd  to  letters  of  administration;  and  aa 
meli  it  had  power  and  it  wa*  its  duty  to 
decide  and  pass  upon  all  qaestions  uecesiarf 
ID  be  decided  to  reaeli  a  proper  conelnBion 
npon  the  ultimate  isane  to  br  determined. — 
Estste  of  Warner,  6  CaL  App.  361,  92  Pac. 
181. 


§65. 

1»]  The  admiesibilltj  of  evidence,  on  the 
iisne  of  the  improTidenee  of  an  applicant 
for  letters  of  admiaistTation,  of  apeciic  acta 
rather  than  general  repntation,  is  discnssed. — 
EsUte  of  Piercy,  3  Cof.  Pro.  Dec.  473. 

§  GO.    OoIIateral  Attack  on  Lattan  or  Order 
AppolntlDg — In  OaneraL 

[a]  The  superior  conrt  of  the  conntj  in 
which  letters  were  first  applied  for  under  a 
petition  alle^ng  the  situation  of  estate  of  the 
decedent  in  that  county,  has  exelusiTe  power 
to  determine  that  jurisdictional  fact,  subject 
only  to  review  upon  appeal,  and  its  existence 
cannot  be  inquired  into  collaterally  by  the 
ret[>andent  to  a  petition  for  prohibition 
against  proceedings  under  a  sabsequent  ap- 
plication in  another  connty. — Dungan  v.  Su- 
perior Court,  149  Cal,  98,  117  Am.  St.  Eep. 
119,  S4  Pac.  767, 

[b]  The  decree  appointing  an  administrator 
ii  a  conclusive  determination  of  the  suffi- 
ciency of  tbe  bond  as  against  a  collateral 
attack  upon  the  validity  of  hia  appointment, 
and  is  subject  only  to  be  reversed,  set  aside 
or  mojifled  on  appeal. — Abrook  v.  Ellis,  0 
Cal.   App.   451,   92   Pae.   396. 

[r]  In  granting  administration,  the  court 
will  be  presumed  to  have  based  its  adjudi- 
cstion  respecting  the  last  domicile  of  the 
decedent  upon  sufficient  evidence,  and  sucb 
adjudication  can  be  questioned  by  direct 

proceedings  only,-    "  ■    ■        -  "■ 

'.  Pro.  Dec.  436. 

I  62.    MattaiB  Condnded. 

[a]  The  fact  that  the  final  determination 
of  heirship  upon  the  application  for  letters 
will  probably  conclude  the  widow  upon  dis- 
tribution of  the  estate  affords  a  good  reason 
why  all  issues  raised  as  to  tbe  validity  of 
tbe  antenuptial  contract,  and  as  to  the 
widow's  right  of  heirship,  should  be  fairly 
ioA  fnlly  determined  upon  the  contest  for 
letters.— Estate  of  Warner,  6  Cal.  App.  3S1, 
92  Pac.  191. 

5  63.  CondoflTeneai  of  Letters. 
[a]  There  cannot  be  two  valid  administra- 
tions at  the  same  time  in  this  state.  Where 
the  deceased  was  a  nonresident  of  the  state 
and  left  property  in  several  counties  of  this 
itata,  tile  superior  court  of  a  county  In  which 
part  of  the  estate  is  situated,  in  which  ap- 
plicatiDn  for  letters,  is  first  made,  has  exclu- 
sive jurisdiction  to  settle  all  the  estate  situ- 
ated in  this  stste. — Dungan  t.  Superior  Court, 


149  CaL  98,  117  Am.  St.  Sep.  119,  84  Pae. 


S  67.    Orotindfl  for  Appolntmant. 

[a]  Where  executors  fail  to  apply  for  let- 
ters testamentary,  the  court  is  authorized  to 
appoint  an  administrator  with  the  will  an- 
nexed, without  any  request  or  renunciation 
by  the  executors.  It  does  not  follow,  there- 
fore, when  the  executors  make  a  request,  that 


4  Cof.  Pro.  Dee.  10. 

[b]  If  the  executor  named  in  a  will  la  In- 
competent, or  renounces,  or  fails  to  apply  for 
letters,  then  letters  of  administration  witb 
tbe  will  annexed  must  be  issued  as  provided 
in  section  1365  of  the  Code  of  Civil  Pro- 
cedure.—Estate  of  King,  4  Cof.  Pro.  Dee.  10. 


§  681/,. 


-  Death  of 


annexed  of  the  estate  of  the  testator  left 
unad ministered  must  be  granted  as  desig- 
nated and  provided  for  in  Code  of  Civil  Pro- 
cedure, section  1365. — Estate  of  Carlson,  2 
Cof.  Pro.  Dee.  278. 

P.    SPECIAL  ADMINISTEAT0E8. 
§  72.    Power  to  Appoint. 

(a]  Tbe  issuance  of  special  letters  of  ad- 
ministration leaves  the  jurisdictional  facts 
still  to  be  ascertained  prior  to  the  issuance  of 

Beneral  letters. — Estate  of  Beely,  1  Cof.  Fro. 
'6c.  90. 

S  72V'i.    Preference  In  Appointment. 

[a]  In  making  the  appointment  of  a  special 
administrator,  the  court  must  give  prefer- 
ence to  the  person  entitled  to  letters  testa- 
mentary or  of  administration,  unless  he  is 
shown  incompetent  for  the  position.  Tbe 
court  has  no  discretion. — Estate  of  Held,  1 
Cof.  Pro.  Dec.  206. 

§  TSVi.    Qnallflcatlons, 

[a]  The  evidence  in  this  ease  la  held  insaffl- 
clent  to  establish  improvidence  or  want  of 
inte^ity  on  the  part  of  the  applicant  for 
special  letters  of  administration. — Estate  of 
Held,  1  Cof.  Pro.  Dec  206. 


§  86.    Hew  or  Additional  Becniltr. 

[a]  Where  the  security  is  for  any  reason 
insufficient,  tbe  court  has  general  power  to 
provide  further  security,  if  satisfied  that  the 
interests  of  the  estate  demand  it;  and  this 
power  extends,  in  such  case,  to  requiring  ad- 
ditional security  from  a  testamentary  cor- 
poration, in  addition  to  the  security  arising 
from  its  paid-up  capital. — In  re  Estate  of 
Eilborn,  S  CaL  App.  161,  S9  Pae.  965. 
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OSODKDS— NEGLIGENCE.  |  86%. 

PRIOR  RIGHT  TO  ADMINiaTER.  i  SO. 

• FAILUBB  TO  IKTENTORT  ASSETS.   I  M, 

FRAUD.  I  SSH. 

PBOOEEDINOS  FOR  REUOTAL,  i  102. 

.  NOMINEE     OF     PEBSOHS    ENTITLED    TO 

LETTERS,  t  lOB. 
HEABIHG    AND    DETERUINATIOM— BTIDENOB^ 


-  BDSDEN  0 


PROOF,  i  i: 


9  SBYa.    OriKiiida— KogU^ence. 

[a]  Negligence  nai  not,  Doder  tlie  peculiar 
eircQiitBtBiices  of  the  case,  held  Imputable  to 
the  execQtor  not  with  standing  the  adminiBtra- 
tian  of  tbe  estate  was  not  cloied  for  nearly 
■ixteeo  ye&TB. — Estate  of  Love,  1  Cot.  Pro. 
Dee.  S37. 

[b]  The  ftdminiatrator  in  this  eaae  was 
foand  guiltf  of  negligence  of  lo  Kr&ve  a  char- 
acter a«  to  justify  bis  re  mo  val.— Estate  of 
Bobiuson,  8  Cof.  Pro.  Dec.  2H. 

§  80.    Prior  Klght  to  Admlnlstw. 

[a]  Where  letters  of  administration  have 
been  granted  to  a  person  vho  is  not  entitled 
to  them  in  hii  onn  right,  and  who  waa  not 
nominated  hj  ths  person  entitled,  they  will 
be  revoked  apon  the  application  of  tbe  per- 
son entitled  to  letters. — Estate  of  Bothscbild, 
1  Cof.  Pro.  Dee.  187. 

§  94.    ^-<-  FaUnifl  to  InveDtorj  Asaots. 

[a]  A  court  will  not  remove  ezecntors  for 
failure  to  file  an  inventory  within  tbe  pre- 
cise time  prescribed  by  statute,  when  their 
dereliction  arises  because  of  tbe  negligeuee 
of  tbeir  coansel. — Estate  of  Graber,  2  Cof. 
Pro.  Dec.  345. 

[b]  The  statutory  authority  of  a  court  to 
revoke  letters  testamentary  or  of  adminis- 
tration, in  ease  tbe  e  seen  tor  or  administrator 
fails  to  return  an  inventory  within  a  pre- 
scribed time,  is  discretionarj'. — Estate  of  Gra- 
ber, 2  Cof.  Pro.  Dee.  349. 

g  KVi.    TnmA. 

[a]  Other  things  being  equal,  where  oath  ia 

opposed  to  oath,  on  a  charge  of  fraud,  the 
charge  must  fall.— Estate  of  UcDougal,  1 
Cof.  Pro.  Dec.  456. 

§  102.    PiocMdIugi  for  BemovaL 

[a]  Section  1385  of  the  Code  of  Civil  Pro- 
cedure applies  only  to  an  application  for  a 
revocation  of  letters^  and  to  give  the  conrt 
jurisdiction,    a    petition    must   be    presented 

Eraying  for  such  revocation.  The  section 
as  no  application  to  a  petition  for  letters 
in  the  first  instance. — Estate  of  Orifflths,  8 
Cof.  Pro.  Dec.  545. 

g  106.    Komlnao  of  Persons  Entltlad  to 

^a]  Where  letters  of  administration  with  the 
will  annexed  have  been  granted  to  tbe  pnb- 
lie  administrator  on  the  estate  of  a  deceased 
nonresident,  a  resident  brother  of  the  de- 
cedent, though  not  entitled  to  letter*  on  an 


original  application  because  of  section  13G5 
of  the  Code  of  Civil  Procedure,  may  nominate 
a  stranger  to  petition  for  revocation  of  the 
letters  granted  and  for  the  issuance  of  let- 
ters to  the  petitioner,  and  the  petition  will 
be  granted,  both  the  nominor  and  the  nominee 
being  competent,  under  section  1369  of  the 
Code  of  Civil  Procedure,  to  serve  as  adminis- 
trators.—Estate  of  Tracy,  6  Cof.  Pro.  Dec. 
436. 

§  111.    Haarlng    and    Batonnliutlon  —  Bri- 

dODCA 

[a]  The  removal  of  an  ezeentor  requires  a 
stronger  case  than  removal  of  an  adminis- 
trator.—Estate  of  Qraber,  2  Cof.  Pro.  Dec. 


-  Bmden  of  Proof. 


3iS. 
%  112. 


held 

proved.  The  obligation  of  proving  auy  fact 
ties  upon  tbe  party  who  substantially  as- 
serts tne  aflSrmative  of  the  issue,  and  a  court 
is  not  Josttfled  in  placing  upon  a  person 
charged  with  fraud  the  onus  of  showing  that 
she  is  guiltless;  on  the  contrary,  it  is  incum- 
bent upon  the  person  making  a  charge  of 
fraud  to  maintain  it  by  a  preponderance  of 
proof.— Estate  of  McDougal,  1  Cof.  Pro.  Dec. 
45Q. 


A.    PBOPEETY  CONSTITUTINO  AS8ETS. 

IN  GENERAL.  I  ISS. 

PROPERTY  CLAIMED  ADYER8ELT,  }  138^. 

EXECDTORY  CONTRACTS,  1 134ii. 

DOUBTFUL  ASSETS,  I  IIGM. 

TRUST  ESTATES.  {  l!e. 

PABTNERSHIP  ASSETS,  i  13S. 

S  123.    In  OeneraL 

[a]  A  claim  for  damages  Incident  to  the 
opening  of  a  city  street  becomes  an  asset  of 
tne  estate  of  tbe  deceased  owner  of  tbe  land 
damaged. — MeEeeby  t.  Los  Angeles,  125  Cal. 
639,  643,  58  Pae.  263. 

[b]  Where  part  of  an  inventoried  estate  of 
a  decedent  Is  in  dispute,  the  adjudication  of 
the  title  belongs  to  common-law  tribunals;  ft 
probate  court  cannot  conclude  the  question. 
Estate  of  Partridge,  1  Cof.  Pro.  Deo.  208. 

[e]  An  executor  must  return  in  tbe  inven- 
tory everything  of  value  belonging  to  th« 
estate  of  his  testator,  whether  it  is  property 
owned  by  or  a  debt  due  the  estate. — Estate 
of  Levtnson,  2  Cof.  Pro.  Dee.  325. 

§  123yi.    Property  OUImad  AAvmttaj. 

[a]  The  fact  that  an  administratrix  herself 
makes  an  adverse  claim  to  moneys  deposited 
in  her  name  and  in  tbe  name  of  her  decedent, 
and  payable  to  either,  does  not  lessen  her 
doty  to  include  such  deposits  in  her  inven- 
tory.— Estate  of  Donahue,  3  Cof.  Pro.  Dee. 
301. 

[b]  An  administrator  cannot  omit  to  inven- 
tory property  said  to  belong  to  bis  intestate 
which  is  the  subject  of  an  adverse  claim,  on 
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tk«  pretense  that  he  wanti  to  ataud  neatral 
between  tbe  estate  aad  tbe  adrerse  claimant, 
lea  ring  tbe  merits  of  the  controveis^  to 
the  court's  determination.  The  adminiatra- 
tn  »nnot  assame  an  attitude  of  neatrality; 
the  (tatnte  points  out  his  dtitj;  and  for  the 
(Dnrt  to  pass  npon  the  merits  of  the  adverse 
claim  would  be  to  auume  a  jarisdiction 
which,  in  probata,  it  cannot  exercise.— BsMt* 
of  Partridge,  1  Cof.  Pro.  Dee.  208. 

g  124ya.  Ezecntor?  Contiacts, 
[a]  An  exeentory  contract  is  not  itself  an 
uset;  it  is  the  subject  matter  of  the  etm- 
tnet  that  is-  This  principle  »pplies  to  an 
necatorj  contract  with  respect  to  foreign 
retUtj,  which  is  not  a  local  asset  for  admin- 
istration pnrposas.— Estata  of  Blythe,  8  Cof. 
Pro.  Dec.  152. 

§  126y|.  Sotibtfnl  AB8«ta. 
[a]  Even  if  the  question  Is  in  doubt  and 
eqaalTj  balanced,  wnetber  an  estate  is  or  is 
not  to  be  deprived  of  a  share  of  the  good- 
Tin  of  a  basiness  trademark,  it  mast  be  in- 
eluded  la  the  inventory.— Estate  of  Levin- 
■on,  !  Cof.  Pro.  Dec.  325. 

I12S.     rmstEsUtM. 

[a]  TTpon  the  death  of  the  execntriz,  the 
trnat  in  the  fund  held  by  her  ceased  to  be 
■ctive,  and  nothing  remained  to  be  done 
nsdei  it  bnt  for  the  beneficiaries  to  take  pos- 
MMion  of  the  fund. — Bnrke  v.  Maguire,  154 
Cal.  456,  98  Pac.  21. 

[b]  The  trust  provided  for  in  the  will  hav- 
ing failed  by  the  neglect  of  tbe  truetees  to 
qualify,  and  no  trnstees  having  been  ap- 
pointed in  their  stead,  the  executrix  could 
not  pay  the  money  to  xhe  trnstees,  and  nnder 
the  circumstances  it  was  her  duty  as  execu- 
trix to  keep  it. — Burke  v.  Maguire,  154  Cal. 
458,   B8    Pae.    SI. 

i  128.    Faitnerahlp  Asaets. 

[a]  Assets  of  a  firm  include  the  goodwill  of 
the  business  and  trademarks  owned  by  the 
Irm. — Estate  of  Levinson,  2  Cof.  Pro.  Dec. 
325. 

[bj  The  goodwiU  of  a  business  is  property, 
10  u  a  trademark;  and  where  the  decedent 
was  a  member  of  a  partnenhip,  the  goodwill 
of  tbe  buainess  and  ■  trademark  owned  by  it 
■hoald  be  embraced  in  the  schedate  of  as- 
sets in  the  inventory^  nnlesi  there  is  a  clear 
provision  in  the  articles  of  partnership  ez- 
clndiDg  the  estate  of  a  deceased  partner  from 
a  share  in  the  value  thereof. — Estate  of  Lev- 
inson, 2  Cof.  Pro.  Dec.  32S. 

B.     APPBAI8AL  AND  DTVENTOBT. 
BECESBITT     FOR     APPRAISAL     AMD     IKTEK- 

TOEY,  1  IBl. 
APPOINTMENT   OP  APPRAISERS,  I  ItlH. 
DUTIES  or  APPRAISERS,  I  18ZH. 
RZqUISITSS    AND    BDiTIOIENCY    OV    IBTIIt- 

TORT,  i  IBS. 
FILINO   AND  RETURN.  I  1S4. 
OFBRATION  AND  BPPEOT.  i  IBB. 
OOKPENSATION  OP  APPRAISERS.  I  ISSU. 
OaL  Dlf  sil — tao 


to  the  inventory  of  decedents' 
estates,  doee  not  enlarge  the  weil-settled  lia- 
bility of  administrators.  That  section  re- 
lates only  to  estates  actually  or  in  legal  con- 
templation within  this  state. — Estate  of 
Blythe,  i  Cof.  Pro.  Dec.  152. 

[b]  An  administrator  must  make  a  true 
Inventory  and  appraiiement  of  all  estate  of 
the  decedent  comicg  to  his  posseasion  or 
knowledge;  and  he  is  accountable  with  re- 
spect to  this  duty. — Estate  ol  Partridge,  1 
Cof,  Pro.  Bea.  208. 

§  131'/).    Appolntmsnt  of  Appnlteis. 

[a]  In  the  opinion  of  this  court,  it  won  Id 
best  subserve  the  interests  of  estates  if  in 
all  cases  tbe  court  actually  chose  all  the  ap- 
praisers, instead  -  of  having  the  representa- 
tives of  the  estate  or  their  eonnsel  ebouee 
some  of  them. — Estate  of  McDougal,  1  Cof. 
Pro.  Dec.  456. 

[b]  The  court  or  judge  must  appoint  three 
disinterested  persons  to  appraise  the  estate 
of  a  decedent,  and  the  three  appointees  must 
discharge  the  duty  imposed  upon  them  unless 
they  renounce  tbe  tmst. — Estate  of  UcLaugh- 
lln,  2  Cof.  Pro.  Dee.  107. 

[c]  The  eonrt  should  designate  tbe  ap- 
praisers of  estates  of  decedents,  rather  than 
to  accept  nominations  made  by  the  executor. 
Estate  of  McLaughlin,  2  Cof.  Pro.  Dec.  107, 

[d]  Persons  in  the  employment  of  the  ex- 
ecutrix should  not  be  appointed  appraisers. 
Estate  of  McLaughlin,  2  Cof.  Pro.  Dec.  107. 

$  132</i,    Datlea  of  Appr^sen. 

[a]  The  requirements  of  the  appraisers'  du- 
ties as  to  the  inventory  and  appraisement, 
and  return  thereof,  set  forth  in  detail. — Es- 
tate of  McLaughlin,  2  Cof.  Pro.  Dee.  107. 

[b]  The  extent  of  an  appraiser's  duty  was 
called  in  question  where  it  appeared  "he 
might  have  received  memoranda  as  appraiser, 
or  had  access  to,  or  knowledge  of  such,  show- 
ing a  statement  of  property  differing  from 
that  retarned  in  the  ofBcial  inventory,"  and 
it  was  suggested  that  our  statute,  althoagh 
vague,  seems  to  convey  the  idea  that  the  in- 
ventory of  a  decedent's  estate  is  not  neces- 
sarily made  up  by  the  executor  or  adminis- 
trator alone,  but  more  properly  in  conjunc- 
tion with  the  appraisers. — Estate  of  Mc- 
Laughlin, 2  Cof.  Proc.  Dee.   107. 

[e]  Appraisera  are  officers  of  the  court,  and, 
in  the  execution  of  their  appointment,  bound 
to  the  petfoTmanee  of  a  judicial  duty,  in 
which  the  creditors  and  heirs  of  the  deceased, 
and  tbe  court,  are  interested  and  concerned. 
Whether  or  not  one  of  the  appraisers  shall 
perform  his  judicial  duty  cannot  depend  upon 
the  whim  or  willfulness  of  the  executor  or 
administrator,  or  the  two  other  appraisers. — 
Estate  of  McLaughlin,  2  Cof.  Pro.  Dec.  107. 


days,  to  preserve  a  minute  account  of  their 
services.— Estate  of  Shillaber,  1  Cof.  Pro. 
Dec.  ISO. 


DqitizedbyGoOt^le 


6803 


EXECUTOBS  AND  ADMINISTBAT0B8,  m,  B,  IV,  A,  B!  133-136H. 


§  133.  BoqnliltaB  uia  Siiffld«iiC7  ot  In-na- 
tory. 

[a]  The  probate  eoart  anght  not,  It  leemi, 
to  reject  &n  iuTenton'  of  a  decedent's  estate, 
or  order  it  modified,  becanae  it  contains  prop- 
erty, the  title  to  which  ia  diapoted.— EMate 
of  Partridge,  1  Cof.  Pro.  Dec.  208. 

[hi  The  failure  of  an  executor  to  aiHx  his 
affidavit  to  an  inventory  of  the  estate  does 
not  render  the  inventory  of  no  effect. — Gatate 
of  Douglass,  4  Cof.  Pro.  Dee.  345. 

[e]  If  any  portion  of  a  decedent's  estate 
Is  the  subject  of  an  adverse  claim,  it  is  pra- 
dent  on  the  part  of  the  admiaistrator  to  add 
a  memorandum  to  the  inventory,  stating  tha 
asserted  claim.  But  the  property  must  be 
inventoried;  the  administrator  cannot  stand 
neatral  becaoBe  the  decedent's  title  is  dis- 
puted.—Estate  of  Pikitridge,  1  Cof.  Fro.  See. 
208. 

5  134.    FUing  and  Batam. 

[a]  The  act  of  March  SB,  189S,  entitled 
"An  act  to  establish  the  fees  of  county,  town- 
ship aod  other  officers,  and  of  joiors  and 
witnesses  in  this  state,"  in  so  far  as  it  pur- 
ports to  require  the  payment  of  fees  for  the 
filing  of  inventories  and  appraisements  in 
estates  of  decedents,  infants  and  incompe- 
tents is  onconstitntional. — Trower  v.  City 
Hnd  County  of  San  Francisco,  1S2  CaL  479, 
92  Pac.   1025,  15  L.  B.  A.,  N.  8.,  133. 

[b]  The  appraisara,  as  well  as  the  executor 
or  admioistrator,  most  "give  a  full  descrip- 
tioa"  in  the  inventory  and  appraisement  of 
every  item  of  property  belonging  to  and  char- 
acter of  claim  and  interest  in  the  ri^ht  of 
decedent,  and  whether  it  be  community  or 
separate  property;  and  "make  diligent  in- 
qoiry"  in  that  regard. — Estate  of  McLaugh- 
lin, 2  Cof.  Pro.  Dec.  107. 

[e]  The  legal  status  of  an  inventory  and 
appraisement  which  is  merely  the  act  of  two 
appraisers,  without  an  opportunity  given  to 
the  third  appraiser  to  act  and  a  failure  on 
his  part  to  do  so,  la  that  it  is  invalid,  and 
an  imposition  and  fraud  upon  the  court. 
Therefore,  In  the  case  of  appraisementa  re- 
turned by  two  appraisers  only,  a  statement 
should  be  annezea  to  and  form  part  of  their 
report,  showing  the  reason  for  the  nonaction 
of  the  third  appointee. — Estate  of  McLaugh- 
lin, 2  Cof,  Pro.  Dee.  107. 

[d]  An  executor  should  file  an  inventory  at 
the  earliest  moment  possible,  and  If  other 
property  subsequently  cornea  to  his  knowl- 
edge, he  shonld  file  supplemental  inventories 
from  time  to  time;  it  is,  however,  the  ap- 
plication of  the  law  to  a  particular  state  of 
facts  that  makes  a  ease,  and  each  ease  mnst 
find  its  justification  or  exculpation  in  these 
peculiar  facts. — Estate  of  Graber,  2  Cof.  Pro. 
Dec.  345. 

[e]  The  statute  prescribing  the  time  within 
which  the  inventory  and  appraisement  of  an 
estate  of  a  deeedenC  must  be  filed  is  director,'' 
merely. — Estate  of  Oraber,  2  Cof.  Pro.  Dee. 
345. 

[f]  In  thia  eas«  an  order  was  made  that  a 
copy  of  the  inventory  of  the  estate  be  filed 
nuna  pro  tunc  in  lien  of  the  original  inven- 


tory and  appraisement,  but  prior  to  the  « 


§  136.    Oparatloii  and  Bff«et. 

[a]  The  provision  of  the  statute  that  "any 
two''  of  the  appraisers  "may  act"  only  means 
that  the  valid  action  by  two  of  the  appraisers, 
where  the  third  appointee  refused  to,  or  for 
some  reason  not  impntable  to  the  acting  two 
did  not  act,  would  be  a  sufficient  execution 
of  the  powers  invested  in  and  the  dnties  im- 
posed upon  the  three;  and  is  intended  to  pre- 
vent a  failure  or  invalidation  of  the  whole 
appointment. — Estate  of  McLaughlin,  2  Cof. 
Pro.  Dee.  107. 

§  ISSVt.    OompensatlaB  of  Appnlsem 

[a]  Whera  compensation  of  appraisera  haa 
been  fixed  after  notice  to  all  parties  inter- 
ested, the  question  will  be  thereafter  treated 
aa  res  judicata.— Estate  of  Shillaber,  1  Cof. 
Pro.  Dec.  120. 

[aa]  In  the  appointment  of  appraisers,  where 
the  circumstances  merit  gTatuitous  aervice, 
the  court  will  appoint  persons  to  act  without 
charge;  and  the  court's  discretion  to  make 
such  appointment  may  be  invoked  in  a\\ 
proper  eases.— Estate  of  McLaughlin,  2  Cof. 
Pro.  Deo.  107. 

[b]  The  compensation  of  appraisers  ia  regn 
lated  and  fixed  by  statute;  the  maximum  al* 
lowanee   Is  tS   to   each   appraiser   for   every 

I  by  him,  and  evidence  of  a  qnan- 


[e]  An  appraiser's  right  to  compensation  is 
confined  to  the  days  actually  and  necessarily 
employed  in  the  appraisement;  eonstmctive 
services  or  charges  will  not  be  recognized. 
An  itemjEed  account  of  each  day  (by  specific 
date)  employed,  and  the  partienlar  services 
thereon  rendered,  must  be  made  and  returned 
aa  a  part  of  the  appraiser's  report;  and  if 
compensation  is  waived,  that  fact  mnst  be 
noted.- Estate  of  McLaoghlin,  8  Cof.  Pro. 
Dec.  107. 


A.    IN  OENEBAL. 

POWBRa  IN  QKNERAh.  I  IBT. 

SUFEBVISIOM  AND   IKSTBDOTIOH   07  COUBT,    , 

|18S. 
JCRI8DICTI0N  OF  FBOB&TB  OOOBT,  1 189. 
DDTT  A3   TO   COLLEOTION   AND    PBOTEOTIOK 

OP  ASSETS— IN  GENBBAL,  I  !«. 

FOSEIGN  ASSETS.  I  lUM. 

DUE  DILIGENCE.  )  1*8. 

COMPROMISE    OR    RELEASE    OF    OLlUfS  —  IN 

GENERAL,  ]  1«5. 
PEBFORMANCE   OF   DSCSDENTS   OONTBAOTS, 

{  164. 
CONTRACTS    OF    EXECUTOR   OB   ASUINISTRA- 

TOS— IN  GENERAL,  {  ISA. 
INVESTUENTB   BX    EXECUTORS    OB   ADICIHIS- 

TRATOB8— IN  GENERAL,'  t  1G9. 
INTEREST    ON    FDNQB    OF    SSTATB— IN    QBH- 

ERAL,  I  lei. 
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mMOLmO    AMD    USIKO   PONDS    rOB   IN- 
DIVIDUAL BENBirr,  f  162. 
POWER  TO  EHPLOT  COITNSEL,  1 1«BH. 
PBOBECDTIOK     OP     AOnONS  — GOOD     FAITH, 

I  lesi. 

EZPBHDITDBE8— IN  OSKEBAL.  1 1«H. 

■  rUNBRAL  EXPENSES,   T0HB8T0NEB  AND 

BOSIAL  PLAOSa,  I  IST. 

-  SBKviOEa.  I  lee. 

TAXES  AND   AeSESSUENTS,  I  IflP. 

OOONSEI.    FEES    AND    COSTS  — IN    OZKEBAh 

IITI. 
'—  MATDItE  AND  OHAKACTER  OP  BZBTI0E8 

AND  PKOCEEDING9 — IN  GENERAL,  |  ITS. 

-  SEBTIOES  WHICH  SHOULD  HAVE  BEEN 
FBRFOBMED  BY  EZECUTOB  OR  ADIllN- 
I8TRAT0R,  t  114. 

-  AMOUNT  OF  FEES,  }  1TB. 

PBOCEEDINOa  FOB  BENEFIT  OF  PARTIC- 
ULAR HEIRS.  LEGATEES  OR  DEVISEES, 
1180. 

LOSS  OB  DEPRECIATION  OP  AB8ETB—  IN 
OENERAL.  i  ISS. 

EVIDENOE.  t  IBfl. 

EMBEZZLEMENT.  |  18TM, 

SPECIAL  ADMINISTRATORS — AUTHORITT  AND 
DOTT   IN  GEVERAL,  I  195. 

EMPLOYMENT  OP  COUNSEL.  |  1»91*. 

COEZECUTORS      AND      00  ADMINISTRATORS  — 

NATURE    OP    LIABILITY.  |  IBS. 
REPBEBENTATIVES     OF     DECZASED     EXEOO- 
TOB,  I  201. 

3  137.    Fowan  In  OenerftL. 

[a]  An  adminiatr&tor  ean  exercUe  no  rl?bt 
or  snthority  beyood  the  jnriBdietioa  within 
which  ha  has  been  appoiDted.  at  cannot 
«an;  bii  official  character  abroad,  nor  can 
hii  official  powers  and  duties  be  affeetcd  by 
foreigB  lawa. — Estate  of  Swenaon  5  Cof.  Pro. 
D««.436. 

S  138.  Supervision  and  Instrnctlon  of  Ooort. 
[*]  The  probate  judge  ie  the  guardian  of 
all  decedents'  estates;  but  the  law  eootem- 
plites  an  aid  in  the  selection  of  a  compe- 
tent attorney  to  protect  the  eoart  agaiitit 
spnrioos  elaimants,  or  fraudulent  devitea  or 

Eractices  of  any  sort — Estate  of  Blytbe,  1 
of.  Pro.  Dee.  110. 

§  139.  mudlction  of  Fiobate  Court 
[a]  A  California  eooTt  cannot  endow  its 
appointee  with  any  official  eharaeter  as  ad- 
ministrator beyond  the  borders  of  the  state, 
aid  when  he  appears  elsewhere,  he  is  siinply 
a  eitiien  abroad  without  any  repiesentatiTe 
facnlty  whatever.— Estate  of  Blythe,  2  Cof. 
Pro.  Dec  162. 

S  US.  Doty  as  to  OoDecUon  and  Protection 
of  AiaatB — In  OeoentL 
[i]  The  administrator,  even  if  acting  vol* 
mtaril^,  had  no  power  to  relieve  the  bank 
ai  an  iDvolontary  tmstee  of  the  estate  from 
itj  trust  relation  to  the  estate. — First  Na- 
tbaal  Bank  v.  Wakefield,  148  GaL  SSS,  83 
Pse.  1079. 

S  UEVi.    Fonlgn  Aneta. 

1*1  II  Is  not  only  the  duty  of  an  executor 
to  leek  to  recover  assets  of  the  estate,  but 
ahoDld  ha  forbear  the  endeavor  be  wonld  be 


liable  u  for  malfeasance  or  uonfeatanee.— 
Estate  of  Fiaher,  1  Cof.  Fro.  Dec.  97. 

[b]  It  is  the  duty  of  a  special  administra- 
tor to  aoUeet  and  preserve,  for  the  executor 
or  administrator,  aii  personalty  and  c  hoses 
of  every  kind  belonging  to  the  decedent  and 
Ms  estate;  aiso  to  take  the  charge  of,  enter 
upon  and  preserve  from  damages,  waste  and 
injury  the  realty.— Estate  of  ShUlaber,  1  Cof. 
Pro.  Dec.  101. 

[e\  Am  there  is  no  obligation  upon  an  ad- 
ministrator to  go  into  a  foreign  country  and 
deal  witb  lancu  there,  consequently  do  lia- 
bility can  be  claimed  on  his  part  to  have  at- 
tached to  him  officially  by  reason  of  his  hav- 
ing done  so. — Estate  of  Blythe,  2  Cof.  Fro. 
Dec  152. 

[d]  An  administrator  has  no  le^  right  to 
deal  witb  land*  situated  in  a  foreign  country 
as  if  they  were  within  the  local  jurisdiction. 
Estate  of  Blythe,  2  Cof.  Pro.  Dee.  152. 

[e]  A  previona  ruling  of  the  court,  author- 
izing an  administrator  to  deal  with  lands 
situated  in  a  foreign  jurisdiction,  does  not 
justify  an  adherence  to  such  ruling  if,  upon 
a  new  application,  the  true  eharaeter  of  the 
issue,  as  a  jurisdictional  one,  is  exposed. — 
Estate  of  Blythe,  2  Cof.  Pro.  Dec.  152. 

[f]  A  demurrer  to  the  "Petition  of  admin- 
istrator for  leave  to  expend  410,000,  or  such 
other  snm  as  may  be  sufficient,  to  preserve 
the  Mexican  lands  from  forfeiture  under  the 
conditions  of  the  grants,"  was  sustained  on 
the  ground  that  the  order  prayed  for  was  be- 
yond the  jurisdiction  of  the  court  to  make.— 
Estate  of  Blythe,  2  Cof.  Pro.  Dec  153. 

[g]  Where  an  administrator  has  no  power 
beyond  the  territory  of  bis  appointment,  be 
can  have  no  duty  with  respect  to  any  matter 
extratarritorium.— Estate  of  Blythe,  2  Cof, 
Pro.  Dee.  152. 

[h]  A  California  administrator  has  no  power 
officially  in  Mexico  over  lands  there;  and  the 
facts  in  this  case  show  that  neither  per- 
eonslly  nor  by  virtue  of  his  office  can  he 
claim  or  take  title  to  lauds  there. — Estate  of 
Blythe.  2  Cof,  Pro,  Dec,  152, 

[i]  While  an  administrator  must  include  in 
biB  inventory  all  eetate  of  bis  decedent  com- 
ing to  bis  posaession  or  knowledge,  it  does 
not  follow  that  he  ia  bound  to  aceonnt  for 
assets  situate  in  a  foreign  jurisdiciton. — Es- 
tate of  Blythe,  e  Cof,  Fro.  Dec.  152. 

§  143.    Dna  Dlllgenceb 

[al  An  administrator  is  not  chargeable  with 
neefigenee  in  failing  to  sue  upon  a  promis- 
sory note,  the  maker  of  which  was  at  all 
times  insolvent,  and  which  bad  been  placed 
in  the  hands  of  a  collector,  and  upon  which 
nothing  has  been  or  can  be  realized.  It 
ia  only  the  failure  to  proceed  when  a  reason- 
sonable  prospect  of  collection  is  apparent, 
which  should  be  said  to  be  negligence. — 
Elizalde  v.  Murphy,  4  CaL  App,  114,  87  Fae, 
245. 

5  146.    Oompromlse  or  Belease  of  Olalnu — 
In  Qeneial. 

[a]  The  administrator  may,  witb  the  consent 
of  the  conrt,  accept  payment  for  damages  to 
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§  154.  FBTfonnuiu  of  Dwedent'B  OontrMts. 
[a]  Where  an  executor  eairiet  out  the  con- 
tract of  hiB  decedent  to  perform  legal  ger- 
vices,  tbe  money  received  therefor  should  be- 
long in  part  to  tbe  estate  and  in  part  to  the 
executor.— Estate  of  Love,  1  Col.  Pro.  Dec 
537. 

§  ise.  ContxactB  of  ExecDtor  or  Adinliilstr»- 
tOF — In  General. 
[a]  An  administrator  can  make  any  con- 
traet  or  sgreemeut,  but  it  is  aimply  binding 
on  himself,  and  ie  not  a.  charge  on  the  estate 
until  the  court  allows  his  eipondituree  when 
represented  in  his  account. — Estate  of  Strj- 
bing,  5  Cof.  Pro.  Dec.  438. 

§  159.    IiiTettineatB  br  Bsecntors  or  Admla- 
Istratore— In  General. 

[a]  When  a  teetator  gives  his  brother  a 
specified  enm  per  annum  to  be  paid  duriu,; 
his  lifetime  from  the  interest  of  money  to 
be  invested  by  tbe  exeeutors,  and  directs 
tbe  principal  sum  and  the  overplus  interest 
to  be  paid  to  the  residuary  legateee  when  the* 
annuity  ceases,  tbe  invcBtajent  to  the  fund 
should  be  made  witb  due  regard  to  the  in- 
terests of  such  legatees. — Estate  of  Zeile,  S 
Cof.  Pro.  Dec.  437. 

[b]  Where  s  testator  directs  bis  exeentora 
to  place  funds  "at  interest"  to  provide  for 
the  payment  of  an  annuity,  the  investment 
may  nevertheless  be  made  in  real  estate,  " 


neb  a  c 


>urse  seems  preferable  to  the  loaning 
'. — Estate  of  Zeile,  6  Cof.  Pro.  Dee. 


[e]  When  a  testator  bequeaths  to  his  brother 
a  specified  sum  per  annum  for  life,  payable 
quarterly,  the  principal  sum  and  the  over- 
plus interest  tbereon  to  be  divided  among 
the  residuary  legatees  when  the  annnity 
ceases,  the  court,  in  order  to  provide  for  the 
required  income,  will  direct  tie  retention  of 
city  real  property  belonging  to  the  estate 
and  yielding  an  income  slightly  in  excess  of 
the  annuity,  rather  then  direct  an  investment 
in  United  States  bonds. — Estate  of  Zeile,  5 
Cof.  Pro.  Deo,  437. 


§  101.    Intarett  on  Fnndi 
•nd. 

[a]  At  the  common  law,  and  under  sections 
1368  ind  1369  of  the  Civil  Code,  a  pecuniary 
legacy  bears  interest  at  the  leKal  rate  from 
one  year  after  the  demise  of  tne  testator.-— 
Estate  of  Bedfield,  5  Cof.  Pro.  Dec.  435. 

S  162.    UlngUng  mA  Vting  Ftuidi  for 

Indlvldiial  Bmiallt. 
[a]  Where  tbe  court  found  upon  sufficient 
evidence  that  tbe  executor  bad  used  the  funds 
of  tbe  estate  for  his  own  private  use  and  pur- 
poses, he  was  properly  charged  with  interest 
on  the  balance  due  when  the  proceeds  of  the 
sale  of  real  estate  came  into  bis  hands,  ex- 
cept as  to  the  debits  additionally  charged, 


upon  wbich  interest  was  properly  allowed 
from  the  date  of  bis  appointment. — Estate 
of  Pease,  149  Cal.  167,  85  Pac.  149, 

§  leSVi.-   Power  to  Em^o;  OoVUd. 

[a^  An  executor,  acting  in  good  faith,  la 
entitled  to  aid  of   counsel   in  all  litigation 


[h}  An  administratrix  baa  power  to  employ 
an  attorney  to  institute  proceedings  to  re- 
cover'damages  for  tbe  death  of  her  intes- 
tate.—Estate  of  Lund,  1  Cof.  Pro.  Dec.  152, 

§  166*.  ProsocDtlan  of  Actiotw— Good  Faith. 
[a]  Where  a  suit  brought  by  an  executor 
presented  issues  of  a  "serious"  and  "diS- 
cult"  character,  and  occupied  many  days  in 
trial,  a  nonsnit  being  refused,  it  must  have 
afforded  grounds  to  the  executor's  judgment 
in  ita  institution  and  prosecution. — Bst«ta  of 
Fisher,  1  Cof.  Pro.  Dec.  97. 

g  lee.    Expendltores — In  Oenertl. 

[a]  The  impression,  widely  prevalent,  of 
the  extravagant  cost  of  administering  estates, 
referred  to  and  the  court's  position  stated. — 
Estate  of  Blythe,  1  Cof.  Pro.  Dec.  110. 

§  167.    Funeral  Exponsea,   Tombstones 

and  Bnrlal  Places. 

[a]  Tbe  coat  of  a  monument  is  a  part  of 
trie  funeral  expenees,  and  a  reasonable 
amount  for  this  purpose  may  be  allowed. — 
Estate  of  Hessler,  S  Cof.  Pro.  Dec.  354. 

[b]  While  suitable  reipeet  should  be  shown 
to  tbe  deceased  in  the  matter  of  a  burial 
place  and  monument,  and  while  the  court 
in  its  discretion  can  make  allowance  oat  of 
the  estate  therefor,  yet  large  expenditures 
in  this  way  represent  tbe  sentiments  of  the 
persons  that  incur  tbem,  rather  than  tbe 
necessary  expenditnre  of  trust  funds,  and 
eonrts  should  be  cautious  in  allowing  ex- 
penditures of  this  character. — Estate  of  Hes- 
sler, 2  Cof.  Pro.  Dec.  364. 

[e]  The  funeral  expenses  of  a  decedent 
must  be  paid  by  the  administrator  as  soon 
as  be  has  sufficient  funds  in  his  bands. — 
Estate  of  Fincb,  3  Cof.  Pro.  Dee-  291. 


Berrleea. 

in    a   large    estate,   the   imprae- 


§  1S8. 

[«1  ■  . 

ticabtlity  is  shown  of  doing  without  cleri- 
cal assistance  to  collect  rents  and  keep  ae- 
counts,  the  court  usually  makes  some  allow- 
ance therefor;  but  guajdedty,  and  never 
without  rigorous  proof  of  necessity,  altbongk 
no  objection  be  interpoeed. — Estate  of  Shil- 
laber,  1  Cof.  Pro.  Dec.  120. 

[b]  The  superior  court  may  authorize  and 
direct  an  executor  to  pay  a  reasonabl*  fee 
to  a  broker  for  procuring  a  loan  witb  which 
to  redeem  a  large  part  of  the  estate  from 
a  sale  under  foreclosure. — Estate  of  Uoxle7, 
5  Cof.  Pro.  Dec.  434. 

S  169.    Taxes  and  ASBessmenta. 

[a]  The  payment  by  an  executor  of  asaess- 
ments    on    speculative    shares    of    stock    pnr- 
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ebiged  bj  his  testator  it  not  enconrBged  bj 
CDDrts,  and  uaaallf  1b  st  his  hazftid,  and 
jnttillcd  ODlj  b7  a  taceEssfal  issue  of  the 
inTNtment. — Estate  of  Fargo,  8  Cot,  Pro. 
Dee.  SIS. 

5  ITl  Cmnud  Fees  and  Oosta— In  CNneraL 
[■]  Ttifl  trust  imposed  opon  an  executor 
nukes  the  probate  of  the  will  a  part  of 
hii  duty,  for  which  be  dibt-  emploj'  attor- 
neva  and  charge  their  fees  against  the  es- 
tate.—Estate  of  Chittenden,  1  Cof.  Pro.  Dee. 
1. 

[h]  The  fees  of  attorneys  employed  hj 
an  executor  in  probating  the  will,  being  a 
tharge  against  the  testator's  estate,  can  be 
fiifd  only  by  the  probate  conrt— Estate  of 
Chiltenden,  1   Cof.   Pro.  Dee.   1. 

[c]  It  being  an  executor's  doty  to  defend 
or  prosecute  for  the  estate  in  all  matters 
vbere  in  good  faith  he  believes  it  neees- 
earj,  he  should  be  reimbarsed  though  the 
Enii  be  lost.— Estate  of  Fisher,  1  Cof.  Pro. 
Dfc.  97. 

[d]  Where  an  administrator  has,  in  good 
faith,  jonrneyed  to  a  distant  state  upon  busi- 
ness of  the  estate,  and  has  incurred  an  at- 
loraey's  charge  in  connection  therewith,  an 
allowance  will  be  made  to  him  therefor; 
and  this  whether  or  not  he  misconceived  bis 
legal  duty.— Estate  of  Shillaber,  I  t^of.  Pro. 
Dee.  130. 

[e]  The  expense  of  necessary  litigation  in- 
Tolvtpg  the  estate  of  a  decedent  ia  a  part 
of  the  expense  of  administration  for  which 
the  executor  is  entitled  to  allowance. — Es- 
tate of  Holmes,  S  Cof.  Pro.  Dec.  394. 

[f]  Under  section  1618  of  the  Code  of  Civil 
PtDcednre  the  attorney  for  an  executor  or 
administrator  may  in  bis  own  name  peti- 
tion for  an  allowance  of  fees;  but  attorney 
feea  that  cannot  properly  be  eliowed  the 
ezeentor  or  admintetrator  In  his  accounts 
cannot  be  allowed  directly  to  the  attorney. — 
Estate  of  Hite,  5  Cof.  Pro.  Dee.  402. 

I  172.  — ~  Natnn  and  OharactcT  of  Ba- 
TicoB  and  Froceedlnga — In  Qenoral. 
[a]  There  ia  no  authority  in  the  probata 
eoDTt  to  allow  an  attorney  appointed  by  the 
court  under  section  1718,  Code  of  Civil  Pro- 
cedure, compensation  for  services  performed 
in  a  luit  brought  by  the  executor.  The  at- 
tomey'e  remuneration  must  be  restricted  to 
proceedings  before  the  court  of  adminiaCra- 
tion.— Estate  of  Flaher,  1  Cof.  Pro.  Deo. 
87. 

§  171.     SSTTlcM    Whlcb    Blionld    bBTe 

been  Pnfoimad  tqr  Ezecntoi  or  Admln- 
Istratoi. 
[a]  All  proceedings  necessary  to  be  taken 
by  the  executor  in  the  administration  of  the 
estate  are  part  of  hia  duty,  and  any  papers 
drawn  in  couneetlon  therewith  are  covered 
by  the  statutory  compensation  provided  for 
tus  services;  and  the  costs  of  engrossing 
or  copying  the  same  are  not  taxable  against 


{  178.    Amoont  of  Fees. 

[a]  Id  determining  the  compensation  of  an 
attorney  it  has  been  the  practice,  and  has 
become  the  mle  of  the  court,  that  expert 
testimony  as  to  the  value  of  the  services 
will  not  be  considered.  The  judge  will  de- 
termine the  matter  tor  himself. — Estate  of 
Blylbe,  1   Cof.  Pro,  Dec.   110. 

[b]  In  the  consideration  of  applications  for 
fees  by  attorneys  appointed  by  the  conrt, 
the  appointee  and  applicant  shonld  be  espe- 
cially indulgent  to  the  court  which  has 
chosen  him  in  its  endeavor  to  properly  ad- 
just the  righta  of  the  applicant.  The  duty 
of  snbmiseion  to  the  court,  stated  in  the 
second  headnote  of  this  case,  is  especially 
applicable  to  these  attorneys. — Estate  of 
Blythe,  1  Cof.  Pro.  Dec.  110. 

[c]  The  difficulty  and  delicacy  of  the  court's 
duty,  in  adjnsting  applications  of  attorneys 
for  allowance  of  fees,  expressed. — Estate  of 
Blythe,  1  Cof.  Pro.  Dec.  110. 

[d]  Whether  an  estate  in  probate  is  large 
or  small,  whether  it  may  escheat  or  not,  or 
go  to  claimants  then  unknown,  the  princi- 
ples of  law  governing  the  compensation  of 
an  attorney  are  the  same,  and  shonld  be  ap- 
plied rigorously  by  the  court. — Estate  of 
Blythe,  1  Cof.  Pro.  Dec.  110. 

[e]  In  fixing  attorneys'  feea  there  are  no 
established  rulea;  the  character  and  circum- 
stances of  every  case,  founded  npon  general 
principles  of  justice,  and  the  reasonable 
value  of  a  capable  attorney's  services,  must 
furnish  the  rule. — Estate  of  Blythe,  1  Cof. 
Pro.  Dec.  110. 

[f]  An  attorney  who  renders  services  for 
the  benefit  of  an  estate,  at  the  request  of 
the  administratrix  thereof  is  entitled  to  rea- 
sonable compensation  therefor.  The  probate 
department  is  the  proper  forum  in  which  to 
present  his  claim  for  such  services;  they  are 
"expenses  of  administration,"  and  the  pro- 
bate department  has  exclusive  jurisdiction  to 
adjust  and  enforce  such  demands. — Elstate  of 
Lund,  1  Cof.  Pro.  Dec.  162. 

[g]  An  administratrix  has  no  power  to 
make  a  contract  with  an  attorney  for  the 
payment  of  a  contingent  fee  to  him  out  of 
the  assets  of  the  eatato.  But  the  employ- 
ment of  an  attorney  to  perform  services,  and 
a  promise  to  pay  him  a  contingent  fee  for 
such  services,  are  separable.  The  retainer 
of  the  attorney,  and  rendering  of  services 
by  him  in  purauance  of  such  retainer,  may 
be  considered  by  the  court  apart  from  the 
promise  to  pay.  a  contingent  fee,  and  the 
compensation  will  be  adjudged  according  to 
the  proof  of  the  reasonable  value  of  the  ser- 
vices. An  attorney  accepting  employment 
and  rendering  services,  under  such  circum- 
stances, must  rely  upon  the  subsequent  ac- 
tion of  the  court  in  adjudging  proper  com- 
pensation, and  consents  to  perform  his  duty 
without  Other  compensation  than  may  so  be 
allowed.— Estate  of  Lund,  1  Cof.  Pro.  Dee. 
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S  180.    FtocMdlngs  lor  Benafit  of  Fu- 

tlcalar  Heln,  L«gftteot  or  I>sTiMM. 
[a]  An  attorney  Appointed  to  represent 
beirs  U  entitled  to  ad  allowanco  at  any 
time  after  aerrieea  rendered,  and  during  the 
■dmlnUtration.  An  appllcittiou  for  such  bb 
allowance  before  final  settlement  of  the  ea- 


[b]  The  eompensBtion  of  an  attorney  ap- 
pointed by  the  court  to  represent  heirs  mast 
be  paid  oat  of  the  estate,  as  necessary  ez- 
penset  of  adminiatration.  tJpoD  distribution 
of  the  estate  the  attorney's  fee  may  be 
charged  against  the  party  represented  by 
him.— Estate  of  Blytha,  1  Cof,  Pro,  Dec 
115. 

[e]  Tbero  is  no  absolnte  standard  by  wlifeh 
to  Sz  the  eompenaation  of  an  attorney  ap- 
pointed by  the  eonrt  to  represent  minor  or 
absent  beirs.  A  amaU  estate  may  entail 
greater  labor  and  relatively  larger  respoD- 
sibility  than  an  estate  of  magnitude.  The 
site  of  the  estate  is  a  factor  but  not  the 
prime  oae  in  the  question.  Each  ease  must 
therefore  depend  upon  its  own  circumstances. 
Estate  of  Blythe,  2  Cof.  Pro.  Dec.  337. 

[d]  The  attorney  for  an  executor  ia  em- 
ployed and  is  allowed  compensation  to  man- 
age  the  legal  affairs  of   the   estate,  and 


the  papers  and  appears  as  the  priDCipal  rep- 
resentative in  the  court;  while  an  attorney 
appointed  by  the  court  to  represent  absent 
or  minor  heirs  Is  an  auxiliary  of  the  conrt, 
and  his  service  is  in  a  sense  sabordisate. 
He  acts  as  scrutinizer  of  the  affairs  of  ad- 
ministration, a  challenger  and  critic  of  the 
management  of  the  estate,  and  is  expected 
to  advise  tbe  eonrt  from  time  to  time  as 
to  any  default  or  dereliction  on  the  part 
of  the  sdminietrator  or  executor. — Estate  of 
FnUer,  2  Cof.  Pro.  Dec.  &2I. 

[e]  There  is  a  wide  difference  between  the 
attorney  employed  for  an  estate  and  an  at- 
torney appointed  by  the  court  to  represent 
minor  beirs,  and  their  compensation  is  not 
to  be  measured  alike. — Estate  of  Fuller,  2 
Cof.  Pro.  Dee.  5E1. 

[f]  Tbe  eompensation  awarded  an  attorney 
appointed  by  the  court  to  represent  jninor 
hetrs  should  be  charged  against  the  persons 
whom  be  represents  and  not  against  the  body 
of  the  estBte>  even  though  the  executrix  as- 
sents to  the  charge;  and  such  compensation 
should  be  in  proportion  to  tbe  interest  rep- 
resented,  although  the  estate  as  a  whole 
may  incidentally  benefit  by  the  service, — 
Estate  of  Fuller,  2  Cof.  Pro.  Dec.  S21. 

S  185.  IMS  or  DepTecUtion  of  Assets— In 
Qoneral, 
[a]  The  executor  was  properly  charged  in 
bis  account  with  additional  debits  for  money 
received  from  the  deceased  not  intended  as 
a  gift,  and  for  tbe  lose  of  personal  property 
shown  to  have  been  lost  to  the  estate  through 
his  neglect.— Estate  of  Pease,  140  Cal.  167, 
8S  Fac,  149. 


g  186.    Evldaica. 

[a]  It  is   presumed   that  the  executrix   did 

her  dnty  as  trustee,  and  kept  tbe  trust  fund 
separate,  and  that,  if  it  was  invested,  it  was 
done  in  such  a  manner  as  to  show  on  its  faee 
that  it  was  held  in  trust. — Burke  v.  Uagnire, 
1S4  Cat  4S6,  98  Pae.  21. 

S  lS7>/i.    •^—  EmbeEzlenMttt 

[a]  Tbe  petition  in  tbie  case  held  not  to 
state  facts  bringing  it  within  sections  1459- 
1461  of  the  Code  of  Civil  Procedure.— Estate 
of  McTiemau,  4  Cof.  Pro.  Dec.  472. 


good  faith  Journeyed  to  a  distant  state  upon 
business  of  the  estate,  an  allowance  will  be 
made  to  him  therefor;  but  be  will  be  en- 
titled to  no  ^ater  remuneration  than,  in 
the  court's  opinion,  would  be  proper  for  the 
dispatch  of  tbe  business  of  eoch  journey.— 
Estate  of  Sbillaber,  1  Cof,  Pro.  Dec.  101. 
Jb]  In  this  case  tbe  conrt  allowed  the  spe- 
cial administrator  (or  clerical  help  in  collec- 
tion of  rents,  and  keeping  tbe  accounts,  four 
per  cent  upon  the  collections;  but  reserved 
the  right  in  other  eases  to  deal  differently 
with  a  similar  item.— Estate  of  Sbillaber,  1 
Cof.  Pro.  Dee.  101. 


re]  For  all  purposes  of  tbe  perfor 
of  tbe  duty  of  a  special  administrator  to  col- 
lect and  preserve  tbe  assets,  real  and  per- 
sonal, of  the  decedent,  and  for  all  neces- 
sary purposes,  he  may  commence  and  main- 
tain or  defend  suits  and  other  legal  proceed- 
ings, as  in  the  case  of  a  general  adminis- 
trator.— Estate  of  Sbillaber,  1  Cof.  Pro.  Dec 
101. 

[d]  A  special  administrator  is  without 
power  to  uieur  expense  in  and  about  a  will 
contest. — EsUto  oif  Tiffany,  2  Cof.  Pro.  Dee. 
86. 

[e]  A  tpeeial  administrator  bas  no  aathor- 
ity  to  make  expenditures  as  to_  claims  baving 


§  imVf    Enjoyment  of    OonnsSL 

[a]  Special  administrators  are  entitled  to 
counsel  in  tbe  administration  of  their  trust. 
Estate  of  Tiffany,  S  Cof.  Pro.  Dec.  36. 
§  ige.  Coexacutors  uid  Ooadmlnlittrators — 
Natore  of  LlBbnity. 
[a]  Coexecutors  are  jointly  and  severally 
liable  to  account  to  tbe  beirs  for  the  entire 
estate,  and  it  is  wholly  immaterial -thnt  one 
of  tbem  allowed  another  to  handle  the  money 
of  the  estate,  because  he  was  a  lawyer,  and 
knew  more  about  the  bosiness.  The  other 
executor  could  still  be  jointly  and  severally 
liable  to  an  heir  if  through  his  inezcasable 
neglect  be  permitted  the  other  to  lose  tbe 
estate.— Hewlett  v.  Beede,  2  Cal.  App.  561, 
63  Pac  loss. 

S  201.    Bepteaontatlv«s     of     Deoessed     Ex- 
ecQtor. 
[al  A  trust  fund  beld  by  the  deceased  aa 
executrix  of  tbe  deceased  busband's   estate, 
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ai  presnmed  to  be  ■egr«gated  hj  her  from 

let  own  estate,  ia  no  part  of  her  eitate, 
ud  the  administrator  did  not  laceeed  to  her 
Mia  aa  executrix  of  tbe  will  of  her  deeeaBed 
bmband,  and  he  had  no  suthoritj  to  aet  in 
tilt  bebalf.— Bnrke  t.  Uaeoire,  154  Cal.  456, 
a  He.  £1. 

[b]  No  aetiOQ  in  equity  can  be  maintained 
b.TlLe  benefieiarieB  of  the  doceased  husband's 
eettte,  to  have  a  trust  fund  which  had  come 
iito  tbe  hands  of  the  executrix  declared  a 
lien  on  the  estate  of  his  deceased  execntrix, 
ud  to  have  it  or  its  equivalent  paid  over 
to  tbem  aa  mch  benefleiaries,  without  ehoW' 
ill;  tiat  the  trust  fond  is  mingled  with  some 
part  of  her  estate,  into  which  it  maj  be 
tncd.— Burke  r.  Magnire,  154  Oal.  456,  98 

PM.H. 


S  20L  Title  and  Antboritj  la  OenoraL 
[i]  The  title  of  devisees  to  the  land  of 
the  uicestor  eomes  instantly  upon  bii  death; 
and,  lubjeet  to  the  liens  of  ereditora  and  the 
temporary  right  of  the  administrator,  they 
nisv  »t  once  dispose  of  the  property. — B»- 
tJie  of  Beddy,  5  Cof.  Pro.  Dec.  405. 
[b]  An  administrator  is  in  no  sense  the 
owner  of  the  real  property  of  bis  intestate; 
th«  title  thereto  vests  in  the'hein,  and  the 
tdministrator  has  only  a  lien  thereon  for 
tbe  payment  of  debts  and  the  easts  of  ad- 
mioiitration,  and  he  acts  only  ae  agent  or 
tnutee  for  the  heirs,  who  are  the  owners 
of  tbe  property. — Estate  of  Eeddy,  6  Cof. 
Pni.  Dee.  405. 

S  207.    FosMsBloii  and  Use— Ejectment 

[a]  Administrator  cannot  maintain  ejeet- 
meut  unless  he  represents  the  legal  title. — 
Emerie  v.  Penniman,  26  Cal.  119. 

S  223.   Power  Of  Sale  Under  Will— AppeaL 

[a]  On  appeal  from  an  order,  made  upon  the 
application  of  the  executor,  refasing  to  eon- 
Grm  a  tale  of  real  estate  sold  by  the  executor 
under  a  power  contained  in  tbe  will,  the  pur- 
ebaser  cannot  raise  the  objection  that  the 
coort  has  no  power  to  direct  a  new  aale. — 
Estate  Df  Beed,  8  CaL  App.  142,  SG  Pae.  155. 

T.   ALLOWAKOE  TO  SUBVIVINO  WHT; 
HDHBAHB    OB   OHTLDBEH. 

NATnSE  AND  PDBPOSE.  I  Z4S. 
UAIMTEHANOB  AND  SUPPORT,  |  346. 

DORATION  OP  ALLOWANCE,  I  Z4T. 

EMCATION     AND     8DPP0BT     OP     OHIIc 

DREN,  I  34B. 

AUOCNT,  i  S60. 

?IlOPBBTy  BUBJEOT  TO  ALLOWAKOE.  i  863. 
BAB.  fftlTEB  AND  RBLINQUISmiENT.  1  2S4. 
BELINQUISBUENT     APTEB     DBATH     Of 

DBCEDBNT,  |  aS5. 
ILLOVAHOE  BT  aODRT--NOT10K,  |  SES. 

ETIDBNCE,  I  281^. 

—  HEW  TBiAL.  f  asa. 

—  OBDBE,  I  aes. 


APPEAL,  i  3S4. 

BIOHTS   OP  OEtEDITOBS,  f  SSI. 
BIOHT8  OF  HEIBS,  I  SSTH. 

§  245.    NatoM  «td  Fnrposa. 

[a]  It  was  not  within  tbe  power  of  the 
husband  by  any  provision  of  his  will  to  de- 
prive his  widow  of  ber  right  to  a  family 
allowance,  or  in  any  wise  to  limit  the  power 
of  the  conrt  in  the  exercise  of  its  proper  dis- 
cretion to  ftx  the  amount  to  be  aDowed.  Tbe 
testator  may,  however,  se  frame  his  will  that 
his  widow  cannot  have  the  benefits  thereby 
given  her  and  those  of  the  statute  also,  and 
she  will  then  be  pnt  to  her  election  which 
she  will  take.  But  when  she  repudiates  the 
will  she  is  entitled  to  the  benefit  of  her  statu- 
tory rights  as  fully  as  if  there  had  been  no 
will,  and  the  provisions  of  the  will  attempt 
ing  to  limit  her  allowance  are  immaterial. — 
Estate  of  Bump,  1S2  Cal.  274,  9S  Pae.  613. 

[b]  The  statute  embraces  those  who  were 
tbe  immediate  family  of  the  deceased — those 
who  were  by  law  entitled,  up  to  his  death,  to 
look  to  him  for  support  and  protection. — Es- 
taU  of  Noah,  5  Cof.  Pro.  Deo.  217. 

[c]  Tbe  right  to  a  family  allowance  is 
fouoded  upon  the  statute  atone. — Estate  of 
Noah,  0  Cof.  Pro.  Dee.  277. 

§  246.    Halntenance  and  Support. 

[a]  The  court  in  this  case  finds:  That  the 
petitioner  Is  not  the  widow  and  her  child 
IS  not  the  child,  either  legitimate,  adopted 
or  illegitimate,  of  the  decedent,  sod  that 
the  application  for  a  family  allowance  should 
be  denied,— Estate  of  Mackay,  3  Cof.  Pro. 
Dec.  318. 

[b]  The  right  of  an  applicant  for  a  fam- 
ily allowance  may  be  tested  by  reference  to 
her  relations  with  the  deceased  and  her  right 
as  wife  to  call  on  him  for  maintenance  dur- 
ing his  lifetime, — EsUte  of  Noah,  6  Cof. 
Pro.  Dee.  277. 

J  247.    Duration  of  Allowance. 

[a]  Ad  order  for  a  family  allowance  made 
before  the  return  of  the  inventory,  to  com- 
mence from  the  death  of  the  husband,  and 
to  continue  until  further  order  of  the  court, 
eeased  to  be  operative  from  the  date  of  such 
return,  and  no  further  payments  could  be 
allowed  nnder  such  order. — Estate  of  Bell, 
163  Cal.  331,  95  Pae.  372. 


more  than  three  years  after  the  iss 
of  letters  of  administration,  with  a  specific 
direction  that  it  should  continue  for  bot  one 
year,  the  fact  that  it  was  directed  to  com- 
mence from  the  time  of  the  death  of  the 
deceased,  instead  of  from  the  time  letters  of 
administration  were  granted,  as  required  by 
section  1466  of  the  Code  of  Civil  Procednre, 
is  an  immaterial  irregularity. — Estate  of 
rretwell,  154  Cal.  638,  08  Pae.  1058. 


Hessler,  2  Cof.  Pro.  Dec.  3S4. 
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I  248. 


■  EdDcation  and  Support  of  Cbll- 


[a]  It  Reenu  tliat  minoi  gran dcblld ten,  &■ 
well  as  minor  children,  inaj  coDBtitute  the 
"family"  for  whom  an  allowance  may  be 
made  from  the  estate  of  the  deceased  ances- 
tor.—Estate  of  Fargo,  3  Cof.  Pro.  Dae.  218. 

[b]  A  grandchild  whose  mother  is  liv- 
ing is  not  entitled  to  an  allowance  from  tbe 
eatate  of  his  deceased  grandfather. — Estate 
of   Spinetti,  3   Cof,  Pro.  Dec.  306. 

[o]  The  law  impoaes  no  doty  on  a  grand- 
father to  provide  for  his  grandchild,  and  liie 
promise  to  do  so  is  without  consideration, 
and  cannot  be  enforced  against  bis  estate.— 
Estate  of  Spinetti,  3  Cof.  Pro.  Dee.  306. 

§  260.    Amotmt. 

6a]  In  determining  what  Is  a  reasonable 
owance  for  tbe  maintenance  of  the  family 
of  a  decedent,  regard  should  be  had  to  tbe 
condition  of  Ihe  estate  and  the  mode  in 
which  tbe  family  had  lived  during  the  life- 
time of  the  deceased. — Estate  of  Heaaler,  2 
Cof.  Pro.  Dee.  3S4. 

§  3G2.    Ptopertr  Subject  to  AUowanco. 

[a]  Tbe  right  of  inheritance  and  testa- 
mentary disposition  is  entirely  the  creation 
of  statute,  and  the  heirs,  devisees,  and  lega- 
tees of  a  deceased  person  take  tbe  property 
Bubject  to  such  burdens  as  tbe  legislature 
has  seen  fit  to  impose  upon  it,  among  which 
ia  the  bnrden  of  supporting  the  widow  and 
children  of  the  deceased  whenever  the  court 
having  juriadiction  of  the  administration  of 
the  estate  shall  make  an  order  to  that  effect. 
The  enforcement  of  these  ehargea  in  the  au- 
thorized mode  is  not  a  violation  of  any  con- 
stitutional right  of  tbe  beir,  devisee  or  lega- 
tee.—Estate  of  Bump,  1S2  Cal.  274,  92  Fao. 
643. 

S  2S4.    Bar,  WalTei  ot  BeUnnnislinunt. 

[a]  A  child  who  was  a  minor  at  the  time 
of  the  death  of  her  father  loses  her  right 
to  have  a  probate  homestead  set  apart  to  her 
out  of  big  separate  property,  if  application 
be  not  made  for  it  during  her  minority. — 
Estate  of  Heywood,  149  Cal.  129,  84  Pac.  834. 

[b]  Tbe  fact  that  a  widow  has  other  prop- 
erty of  ber  own  out  of  which  ahe  might 
anpport  herself  without  aid  from  her  bos- 
band's  estate  doea  not  deprive  her  of  the  right 
to  an  allowance  therefrom  pending  its  ad- 
ministration.— Estate  of  Bump,  152  Cal.  274, 
92  Pae.  643. 

[c]  The  right  of  a  widow  to  a  family  al- 
lowance, and  to  the  amount  thereof,  is  not 
pffeeted  by  the  fact  that  she  bad  during  the 
lifetime  of  her  husband  wrongfully  appro- 
priated his  money  to  her  own  use. — Estate  of 
Bump,  152  Cal.  274,  92  Pac.  643. 

[i]  An  application  by  the  widow  for  a 
family  allowance  which  was  filed  by  ber 
and  dismissed  at  her  request,  but  which  was 
never  tried,  submitted  nor  decided  on  the 
merits,  is  not  a  bar  to  a  anbaeqnent  applica- 
tion by  ber.— Estate  of  Bump,  152  Cal.  274. 
92  Pac.  613. 


[e]  A  widow  doea  not  lose  her  right  to  » 
family  allowance  from  tbe  estate  of  her  de- 
ceased husband  by  delaying  ber  application 
therefor  for  more  than  three  years  after  the 
isauanee  of  letters  of  administration  on  his 
estate.— Estate  of  Fretwell,  154  CaL  638, 
98  Pac.  1058. 

Jf  ]  A  widow's  right  to  an  order  for  a  family 
lowance  is  not  affected  by  the  fact  that 
a  former  administrator,  withont  antbority, 
had  loaned  her  same  of  money  belonging  to 
tbe  estate  which  ahe  bad  never  repaid. — Ea- 
tate  of  Fretwell,  154  Cal.  638,  98  Pac  1058. 


§  25S.    BaUnqtUBbnMnt  After  Death  of 

Decedent. 

[a]  When  there  are  no  children,  the  right  of 
a  widow  to  a  homestead  or  family  allowance 
may  be  treated  as  a  personal  privilege,  which 
she  can  relinquiah.-^Btate  of  Noah,  5  Cof. 
Pro.  Dec.  277. 

[b]  A  wife  having  by  her  own  act  in  en- 
tering into  and  carrying  out  an  agreement 
for  separation  abdicated  her  right  aa  a  sur- 
viving sponae,  is  in  no  sense  a  member  of 
ber  deceased  husband's  family,  and  is  not  in 
a  position  to  invoke  tbe  bonnty  of  the  law. — 
Estate  of  Noah,  S  Cof.  Pro.  Dec.  277. 

5  259.    Allowanca  by  Court— NoUc*. 

[a]|  The  making  of  such  orders  without 
notice  is  a  part  of  the  statatory  proceeding 
for  the  administration  of  the  estate  which 
is  initiated  by  tbe  giving  of  a  general  notice 
SB  prescribed  in  sectons  1303,  1304  and  1373 
of  the  Code  of  Civil  Procedure.  These  notices 
constitute  due  process  of  law,  and  are  sufS 
cient  to  give  the  court  jurisdiction  to  make 
all  tbe  snbaequent  orders  in  the  proceedings. 
as  to  which  special  additional  notice  is  not 
required.- Estate  of  Bump,  152  Cal  274  92 
Pac.  643.  ' 

[b]  ITnder  section  1464,  Code  of  Civil  Pro- 
cedure, no  notice  of  an  application  for  fam- 
ily alJowance  is  necessary;  yet,  in  the  opin- 
ion of  the  court,  it  would  be  a  salutary  rule 
to  require,  and  the  conrt  of  its  own  motion 
requires  notice  to  be  given  to  tbe  attorneva 
for  absent  or  minor  heirs,  or  for  persons  in 
adverse  interest,  in  all  practicable  easu. — 
Estate  of  McDongal,  1  Cof.  Pro.  Dee.  456. 

§  2611/,.    Evidence. 

[a]  Where  a  colored  woman  claims  to  be 
the  wife  of  a  decedent  by  virtue  of  a  mar- 
riage contracted  in  another  state,  she  muat, 
on  her  application  for  a  family  allowance, 
establish  tbe  narriage  by  a  preponderance 
of  proof,  and  no  presamption  wul  be  indulged 
in  her  favor.— Eatate  of  Maokay,  3  Cof.  Pro. 
Dee.  318. 

[b]  Upon  an  application  for  a  family  al- 
lowance by  a  woman  wbose  marriage  to  the 
decedent  fa  disputed,  her  marriage  mast  be 
established  by  the  aame  quality  of  proof  as 
in  any  other  ease. — Estate  of  Mackay,  3 
Cof.  Pro.  Dec.  318. 

g  262.    New  TrUL 

[a]  A  motion  for  a  new  trial  Is  not  a  proper 
procedure  for  the  leeonsideiation  of  orders 
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■ettiiif  apart  ■  bomestead  and  axeinpt  prop- 
•rlj  Id  b  widon,  and  awarding  ber  ■  famify 
iDowaBee,  as  it  is  the  dotj  of  the  coort 
ei  pert«  and  withont  petition  to  make  encti 
srdert.— Sbipman  v.  UoangBt,  150  Cal.  4SS,  68 
Pie.  1090. 
[b]  A  motion  for  a  new  trial  does  not  lie 
ia  procepdinga  under  lectjons  146S  and  146S 
of  th«  Code  of  Civil  Procedure  to  set  apart 
a  probate  homestead  or  exempt  personal  prop- 
erty or  for  a  family  allowance, — Estate  of 
Hefwood,  1S4  CaL  312,  «7  Pae.  825. 

I  263.    Ordn. 

[a]  An  order  for  ■  fsmilj  allowance,  though 
erroaeoni,  becomes  eonclnsive  if  not  appealed 
from.— Estate  of  Fargo,  3  Cof,  Pro.  Dee. 
£19. 

[b]  An  order  for  a  family  allowance  cre- 
ates a  Tested  right  to  all  mms  that  have 
become  dae  tbereonder. — Estate  of  Welch,  3 
Col.  Pro.  Dee.  303, 

[e]  All  <]oeBtionB  as  to  the  right  of  a 
widow  to  an  allowanee,  and  as  to  the  amount 
properly-  to  be  allowed  her,  are  eonclnsivelj 
determined  hj  the  order  of  the  court,  if  no 
ippeal  is  taken, — Estate  of  Welch,  3  Cof.  Pro. 
Dec.  303. 

[d]  An  order  making  a  familj  allowanee  is 
leeessarily  an  adjndication  of  the  ezistenee 
of  ereiy  fact  requisite  to  sapport  the  order, 
whether  the  fact  is  expressly  found  or  noL 
Eitate  of  Welch,  3  Cof.  Pro.  Dee.  803, 

§264 App«aL 

la]  The  fact  that  the  widow  appeared  In 

ber  individual  capacity  upon  the  former 
appeal,  and  that  the  mme  pro  tnne  order 
under  nhicb  the  court  again  made  the  allow- 
ineea,  which  were  diaalloned  upon  the  former 
■ppeal,  was  procured  by  ber  in  ner  subsequent 
capacity  as  adminiitratTiz,  is  immsterial,  and 
cannot  affect  the  conclusiveness  of  the  judg- 
ment opon  appeal,  against  the  existence  of 
tlie  intervening  order,  which  involved  only 
her  individnal  rights  as  widow  to  the  family 
allowance.— Estate  of  Bell,  153  Cal.  331,  95 
Pse.  372. 

[b]  WheTf  payments  made  to  the  widow 
St  the  rate  of  the  former  allowance  after 
the  tetam  of  the  inventory,  prior  to  a  sub- 
leqnent  order  redaeiog  the  allowance  were 
ronteited,  and  disallowed  upon  appeal,  on 
the  gioand  that  tbere  was  no  intervening 
Older,  the  jndgment  upon  appeal  is  an  ad- 
jndication against  the  existence  of  any  inter- 
vening order. — EsUta  of  Bell,  1S3  CaL  331, 
95  Pac.  372. 

[e]  It  eannot  be  shown  to  defeat  the  ad- 
jndicatien  by  this  court  that  there  was  no 
intervening  order,  that  there  was  in  fact 
■neb  an  order  containing  the  same  allow- 
ance procured  by  the  executrix  from  the 
date  of  the  inventory,  which  was  not  entered 
in  the  minntes  of  the  court,  through  inad- 
vertence of  the  clerk,  and  the  existence  of 
which  was  not  known  to  the  widow  at  the 
ttae  of  tbe  former  contest  and  appeals,  and 
which  she  afterward  ae  administratrix  pro- 
encd  to  be  entered  none  pro  tunc,  as  of  the 


date  of  the  inventory  to  justify  the  contested 
payments  disallowed  upon  appeal. — Estate 
of  Bell,  153  Cat  331,  95  Pae.  372. 

§  267.    BlKhtB  of  Oredlton. 

[a]  A  creditor  who,  without  further  action, 
rested  upon  demurrer  to  a  petition  seeking 
credits  upon  a  family  allowanee,  which  were 
contrary  to  the  decision  of  this  court  upon 
a  former  appeal,  but  who  h^  appealed  from 
the  final  judgment  upon  a  transcript  identi- 
cal with  that  appearing  in  8.  F.  No.  45S2, 
may  avail  himself  of  the  former  judgment 
of  this  eonrt  set  up  by  other  creditors, 
which  inures  to  the  benefit  of  all  other  cred- 
itors, as  res  adjudicuta;  and.  since  the  peti- 
tion demurred  to  has  no  legal  existence,  such 
creditor  ia  entitled  to  a  general  reversal  of 
the  order  appealed  from,  which  made  an  im- 
proper allowance  of  such  credits  upon  an 
intervening  order  adjudged  by  this  court  not 
to  exist.— Estate  of  Bell,  153  Cal.  315,  95 
Pac.  378. 

§  2671/1.  Bl«htB  of  Helra. 
[a]  A  family  allowance  out  of  the  general 
assets  of  tbe  estate  of  a  deceased  person  is 
not  property  "set  apart"  for  family  use  nitbin 
tbe  meaning  of  section  146S  of  the  Code  of 
Civil  Procedure,  providing  that  one-half  of 
such  property  shall  belong  to  the  widow  and 
the  remainder  to  the  children.  The  widow 
to  whom  the  family  allowance  is  paid  for  the 
general  support  of  the  family  is  not  ac- 
countable to  the  children  for  tbe  manner  in 
which  it  is  expended;  and  an  action  by  adult 
children  against  her  for  an  accounting  of 
such  allowance,  as  a  trustee  for  the  members 
of  the  family,  and  for  shares  not  expended 
tor  their  support,  eannot  be  sustained.— -Bell 
V.  Bell,  2  Cal.  App.  338,  83  Pae.  814. 


A,    UABILITIE8  OP  ESTATE. 
S  271.    Olalms  Baired  by  Umltatloii. 

[a]  When  tbe  claim  of  a  nonresident  cred- 
itor is  not  barred  in  this  state,  there  is  noth- 
ing in  our  statutes  which  would  deny  to  him 
the  right  to  present  a  claim  against  tbe  es- 
tate of  a  deceased  person,  in  tbe  course  of 
administration  in  this  state,  whether  sueb 
administration  be  primary  or  ancillary;  and 
comity  will  dictate  that  such  claim  should  be 
entertained.— McKee  v.  Dodd,  152  Cal.  637, 
125  Am.  St.  Bep.  S2,  03  Pac.  854,  11  L.  B. 
A.,  N.  3.,  780. 

[b]  Where  a  note  was  executed  and  made 
payable  in  the  state  of  New  York,  and  the 
maker  was  nonresident  therein  when  the  note 
became  due,  and  afterward  resided  in  this 
state,  but  his  whole  stay  therein  was  less 

'  than  two  years,  and  he  became  a  resident  of 
Honolulu,  where  he  died,  leaving  property 
there,  and  also  in  this  State,  where  ancillary 
administration  was  had,  the  cause  of  action 
upon  the  note  in  this  state  is  not  barred  by 
the  statute  of  limitations,  and  a  claim  there- 
on may  be   presented   and  enforced   in   sncb 
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ancillary  admiaUtration. — McKee  v.  Dodd, 
15Z  Cal.  637,  125  Am.  St.  B«p.  82,  93  Pkc. 
854,  14  L.  B.  A.,  N.  6.,  780. 

[e]  Tbe  presentation  bj  the  eon  of  a  claim 
BgatDBt  the  estate  of  the  testatrix  for  the 
full  amount  of  the  various  pajments  made  by 
him  for  her,  its  allowaDOe  by  the  executor 
and  approval  by  the  court  for  snch  portion 
thereof  as  was  not  barred  by  the  statute  of 
limitations,  and  his  subsequent  application 
to  the  court  for  a  Bale  of  the  real  property 
of  the  estate  for  the  purpose  of  paying  all 
approved  claims,  i Deluding  his  own.  does  not 
estop  tbe  son  from  claiming  aa  a  legatee  as 
to  such  items  of  advances  ss  were  barred 
by  the  statute  of  limitations.— Estate  of 
Barclay,  152  CiO.  753,  93  Pac.  1012. 

§  273.    aalms  Aiiallig  After  DMtb  of  Da- 
csdent. 

[a]  Where  an  undertaker  takes  charge  of 
the  funeral  of  a  dei^i  lent  at  the  request  of 
a  person  subsequently  appointed  adminis- 
trator, and  thereafter  presents  his  claim  to 
the  administrator,  who  transmits  It  to  an  ad- 
ministrator in  a  sister  state  and  receives 
from  him  the  money  to  ^ay  the  claim,  tbo 
court  will  order  the  administrator  to  make 
the  payment.— Estate  of  Finch,  3  Cof.  Pro. 
Dec.  294. 

§  275.    OlalDOs  Arising  After  Death  of  Dm»- 

dent — Serrlces  Rendered  Estftta. 
.  [a]  The  law  favors  testacy;  and  section 
1S16  of  the  Code  of  Civil  Procedure,  as  to  the 
rights  of  an  attorney  who  has  rendered  ser- 
vices to  an  executor  or  administrator  to  ap- 
ply to  the  court  for  compensation,  should 
receive  such  construction  as  would  include 
services  rendered  to  tbe  executor  in  establish- 
ing the  will. — Estate  of  Biviere,  S  Cal.  App. 
773,  98  Pac.  46. 

[b]  A  claim  of  an  attorney  for  fees  for 
services  rendered  an  estate  is  an  expense  of 
administration,  and  is  not  a  proper  matter 
for  trial  by  jury.  But  the  claim  of  an  attor- 
ney for  fees  for  services  rendered  to  a  dece- 
dent  during  Itis  lifetime    differs   materially 


1G1. 

B.    PBE8ENTATI0N    AND   ALLOWANCE. 

NECE8BITY    FOE   FBESEMTATION.  |  377, 
CLAIMS  WRIOH  UCBT  BE  PBESENTED.  |  ZT0. 

CLAIMS       FOE       7UNEBAL       EXPE1T3E3. 

I  asm. 

CLAIUS    FOE '  TBirST    7DNDB    AND    ES- 

FORCBMBNT  OF  TBD8T,  I  aS4. 

M0BT0A0E8. 1  986. 

TIME  FOE  PEEaENTATtON.  I  387. 

CLAIMS    WHICH    NEED    NOT    BE    PREaENTED, 

NOTICE  TO  OBIDITOBS.  I  2BS. 

WHEN  DNNEOESSABY.  I  3SBH. 

BTATEMENT  AMD  VBEIFIOATION  OF  CLAIM- 
FORM.  I  367. 

STATEMENT  OF  CREDITS  AKD  OrrBETS, 

1308. 


FORM.    REQUISITES    AND     BUFFICIESC? 

OF    VERIFICATION,  I  800. 

ALLOWANCE         AND        REJECTION  —  EFFECT, 
I  SUM. 

ALLOWANCE  BT  COUBT,  t  SIS. 

SETTING   ASIDE    ALLOWANCE    OE   DISALLOW- 
ANCE—PBOCEEDINHS,  1  81.8. 

DISPUTED  CLAIMS,  (  819. 


§  277.    NecesBlty  (or  Fressntatloii. 

[aj  Only  such  claims  as  were  incurred  by 
the  decedent  in  bis  lifetime,  or  for  whieh  be 
might  be  beld  liable,  need  be  presented  to 
the  administrator  for  allowance.— Estate  of 
Finch,  3  Cof.  Pro.  Dec.  294. 

§  279.    Olalnu  WUdi  Unrt  be  Fretentel. 

[a]  A  complaint  against  an  executrix,  aa 
such,  for  damages  payable  out  of  the  estate, 
alleging  a  contrast  witli  decedent  made  about 
six  years  before  suit,  nnder  wliich  plaintiff 
delivered  livestock  to  decedent,  to  be  cared 
for  as  carefully  as  bis  own  stock  upon  dece- 
dent's ranch,  and  to  be  bred  for  four  years, 
when  tbe  contract  was  to  terminate,  and  colts 
were  to  be  sold  'for  their  mutual  benefit, 
and  tbe  original  livestoclc  was  to  remain  the 
property  of  plaintiff,  and  alleging  that  dece- 
dent, who  died  two  years  after  date  of  tbe 
contract,  and  the  executrix  neglected  to  care 
for  the  animals  of  plaintiff,  by  reason  of 
wliich  they  were  last  and  destroyed  and  never 
returned  to  plaintiff,  to  plaintiff's  damage  in 
the  sum  of  $8,000,  is  based  upon  breach  of 
contract  alleged,  and  not  upon  tort;  and  is 
demurrable  for  failure  to  allege  a  presenta- 
tion of  the  claim  to  the  executrix  before 
suit.- Uorse  ▼.  Steele,  149  Cal.  303,  86  Pac 
693. 

[b]  A  claim  founded  upon  a  contract  made 
with  a  deceased  person  must  be  presented  aa 
a  claim  against  the  estate  of  the  decedent 
as  a  eondition  precedent  to  a  suit  against 
the  executor  or  administrator,  and  a  com- 
plaint in  an  action  against  an  executrix  upon 
such  a  claim,  which  does  not  alkge  presen- 
tation of  tbe  claim  to  the  executrix  before 
suit,  does  not  state  a  eanse  of  action. — Uorse 
V.  Steele,  149  Cal.  303,  86  Pac.  693. 

[cj  Under  a  homestead  declared  by  a  widow, 
during  tbe  life  of  her  deceased  husband, 
upon  community  property  which  was  subject 
to  B  deed  of  trust  to  secure  money  loaned 
to  tbe  husband,  empowering  tbe  tmsteea  to 
sell  the  land  for  default  in  payment,  no  pres- 
entation of  the  debt  as  a  claim  against  tbe 
estate  of  tbe  deceased  husband  was  prerequi- 
site to  the  execution  of  the  power  of  sale. 
Such  deed  of  trust  Is  not  a  lien  or  encum- 
brance requiring  presentation  or  allowance, 
but  passed  title  to  the  trustees,  and  a  sale 
by  them  under  the  power  extinguished  the 
homestead  which  was  subject  thereto. — Weber 
V.  McCleverty,  149  Cal.  316,  86  Pac  706. 

§  2eiVt.    Olalnu  for  rnneral  Expenses. 

[a]  A  claim  for  funeral  expenses  most  be 
presented  as  other  claims  are,  and  if  dis- 
allowed be  saed  upon  in  the  ordinary  way. 
Estate  of  Tnmer,  6  Cof-  Pro.  Dec.  424. 
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§  ZSl.    Clftlms  for  Trust  FandB  aiuT  Ea* 

forcement  of  Trnat. 
[a]  Where  a  trust  fund  received  by  a  de- 
ceased husband  in  hii  lifetime  under  the  will 
af  hii  deceased  wife  was  invested  by  bim 
IS  directed  by  tbe  decree  of  distribution  o( 
her  estate,  to  be  paid  over  to  a  Masonic 
lodge  ag  distributee  thereof,  in  trust  for 
tbe  maintenance  of  her  burial  lot,  and  waB 
kept  segregated  by  the  husband  presumably 
in  obedience  to  the  decree,  such  trust  fund 
was  DO  part  of  the  buaband's  estate,  and  it 
wu  not  necessary  for  trusteee  of  the  lodge, 
sppointed  by  it  to  receive  the  fund,  to  pre- 
eest  a  claim  against  the  husband'a  estate, 
SI  s  eondition  precedent  to  a  recovery  of  tbe 
fund  from  bia  administrator. — K Huffman  v. 
Poster,  3  CaL  App.  741,  66  Pac.  1108. 

S  286.   Mortgagea. 

[a]  Where  the  widow's  mortgage  upon  the 
bamestead  was  not  foreclosed  during  her  life, 
the  mortgage  thereupon  must  be  presented 
II  a  claim  agsinat  her  eatate,  under  ieetion 
1475  of  the  Code  of  Civil  Procednre;  and  upon 
a  failure  to  do  so,  tbe  right  to  forecloae  tbe 
mortgage,  as  well  as  any  right  of  action  upon 
the  note  aecnred  thereby,  is  lost,  and  there 
can  be  no  recovery  thereupon. — Hibemia 
SiTiiigs  and  Loan  Society  r.  Laidlaw,  4  Cal. 
App.  626,  88  Pac.  730. 

S  ZST.  Tim*  for  PrasentAtlon. 
[i>]  The  fact  that  the  claim  was  received 
by  the  executor  thirteen  days  before  bis  ap- 
pointment  cannot  be  seriously  considered, 
when  it  was  retained  by  him  more  tban  one 
yi^ar  after  his  appointment,  when  it  was  re- 
jeeied.— Scolt  Stamp  etc.  Co.  Ltd.,  v.  Leake, 
8  CaL  App.  511,  69  Pac.  731. 


SDbseqaent  claim  can  be  allowed  against  tbe 
«nate,  ODleiB  it  be  shown  that  there  is  other 
property  belonging  to  tbe  estate,  and  a  claim 
be  presented  againat  the  widow  as  adminis- 
tratris  before  suit  is  begun  against  her  as 
saeh.— WUU  v.  Booth,  0  Cal.  App.  197,  91 
Pac.  759. 

[e]  The  special  statntory  provision  in  sec- 
tion 1510  of  the  Code  of  Civil  Procedure,  aa 
to  the  mode  of  presenting  a  claim  in  favor 
of  an  administrator,  aa  ft  creditor  of  tbe  es- 
tate, to  the  judge  of  the  court,  does  not  take 
the  esse  out  of  the  general  limitation  of  time 
for  the  presentation  of  oUier  claims  of  cred- 
itors to  the  administrator  and  judge. — Estate 
of  Long,  9  CaL  App.  754,  100  Fac.  802. 

[d]  Under  the  provision  of  section  1510  of 
the  Code  of  Civil  Procedure,  construed  with 
seetionB  1490  and  1493  of  the  same  code, 
the  claim  of  an  administrator  upon  a  promis- 
sory note,  as  a  creditor  of  the  estate,  mast 
be  presented  to  tbe  judge  for  allowance  with- 
in the  time  provided  for  the  presentation  at 
the  claims  of  other  creditors  against  the  eS' 
tate,  snd,  If  presented  after  the  expiration 
of  that  time,  it  was  barred  forever,  under  the 
terms  of  the  Code;  and  the  claim  was  property 


§  2921/j.  OUlnu  Which  Need  not  b«  Pro- 
■flntttd. 
[a]  The  claim  of  an  undertaker  for  funeral 
expenses  need  not  be  presented  for  allowance 
againat  the  estate  of  the  decedent. — Estate 
of  Finch,  3  Cof.  Pro.  Dec.  2B4. 

S  293.    NoUM  to  OreditoTS. 

[a]  The  publication  of  notice  to  creditors 
is  unnecessary  where  the  court  assigns  tbe 
whole  estate  to  the  widow  under  aection  1469 
of  the  Code  of  Civil  Procedure. — Estate  of 
Adamaon,  5  Cof.  Pro.  Dec.  397. 


§  293Va. 


-  \nieii  nnneceasarr. 


where  the  entire  estate  has  been  duly  set 
apart  to  the  widow,  npon  the  return  of  the  in- 
ventory  and  appraisement. — Wilts  T.  Bootb, 
6  Cal.  App.  197,  91  Pac.  739. 

§  297.    Statement  and  Veziflcatlon  of  Claim 
— Form. 

[a]  A  claim  againat  an  estate  is  not  re- 
quired to  state  the  facts  with  all  tbe  pre- 
eiaeneaa  and  detail  required  in  a  complaint, 
and  its  BulSeieucy  Is  not  to  be  tested  by  tbe 
mies  of  pleading.  The  claim  in  this  caae  was 
not  invalid  upon  its  face. — Polliti  v.  Wicker- 
■bam,  150  Cat.  238,  88  Pae.  911. 

[b]  The  fact  that  the  flgnres  in  the  body  of 
tbe  claim  omit  the  dollar-mark  is  not  ma- 
terial, when  the  amount  demanded  is  stated 
in  the  affidavit  in  dollars  and  cents. — Scott 
Stamp  etc.  Co.,  Ltd.,  v.  Leake,  9  Cal.  App. 
611,  99  Pac.  731. 


§  298. 


-  Statemsnt  of  Credits  knd  OS- 


[a]  An  afBdavit  on  behalf  of  a  corporation 
by  other  tban  soch  ofScial  must  contain 
averments  tending  to  show,  wben  be  swears 
that  there  are  no  offsets  to  bia  knowledge, 
that  the  nature  of  his  relation  to  the  com- 

{any  ii  of  a  character  calculated  to  place 
im  in  possession  of  requisite  information  on 
that  subject.— Maier  Packng  Co.  v.  Prey,  5 
Cal.  App.  80,  89  Pac.  875. 


[a]  An  affidavit  to  a  claim  against  the  es- 
tate of  a  deceased  person,  made  by  some 
other  person,  acting  on  behalf  of  the  claim- 
ant, must  state  the  reason  why  it  is  not  made 
by  tbe  claimant;  and  if  it  fails  to  do  so,  it  is 
insufficient. — Maier  Packing  Co.  v.  Frey,  5 
CaL  App.  80,  89  Pae.  875. 

[b]  An  affidavit  to  a  claim  on  behalf  of  a 
corporation  must  state  that  it  is  s  corpora- 
tion, and  the  averment  of  that  fact  shows 
a  sufficient  reason  why  it  is  not  made  by  the 
corporation.  Wbere  tiiat  fact  is  not  stated, 
the  ctaimant  cannot  be  assumed  to  be  a  cor- 
poration;   but  if  It  is  stated,   the  affidavit 
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b^  &D  offlelat  Bbonld  Bhow  that  the  person 
acting  ia  its  behalf  is  an  officer  of  the  coi- 
poratioQ  pTesnmed  from  his  official  poHition 
to  have  Bufficieot  knowledge  of  ita  affain.— 
Mfiicr  Packing  Co.  t.  Frej,  fi  Cal.  Ann.  80. 
8BP&e.  875. 

[cj  When  tfae  affidavit  is  macte  by  an  in- 
dividual who  batei  hie  claim  upon  transae- 
tione  with  the  deceased,  the  law  imputea  to 
him  knowledge  of  the  truth  of  the  averments 
made  therein.  When  made  bj  another  on  hia 
behalf  the  afSdavit  mast,  in  addition  to  aver- 
ring that  he  has  no  knowledge  of  any  offsete, 
aver  facta  showing  that  he  was  in  a  position 
to  know  of  them  if  any  existed. — Maier 
Packing  Co.  v.  Frey,  S  Cal.  App.  80,  89  Pac. 

[d]  It  appearing  that  the  only  way  that 
a  corporation  can  act  in  verifying  a  claim 
la  by  the  affidavit  of  one  of  its  officers,  the 
atatement  of  hia  office  in  the  affidavit  is  suffi- 
cient; and  section  1494  of  the  Code  of  Civil 
Procedure  requiring  an  affidavit  to  a  claim 
made  by  a  person  other  than  the  claimant 
to  set  forth  the  reason  therefor  does  not  ap- 
ply.— Scott  Stamp  etc.  Co.,  Ltd.,  v.  Leake  9 
Cal.  App.  511,  89  Pae.  731. 

§  snVt.    AUowuca  and  B«Jecttoa— Effect. 
_  [a]   Allowance  and  approval  of  claim  gives 
It  force  and  effect  of  jadgment  payable  in 
due  course  of  administration. — Holt  Mfg   Co 
V.  Ewing,  109  CaJ.  353,  *2  Pac.  435. 

[b]  The  allowance  of  a  claim  against  dece- 
dent prima  facie  establiahes  its  correctaess 
and_  validity,  and  shifts  the  onus  of  proving 
ita  incorrectness  or  invalidity  open  the  party 
contesting  the  same. — Estate  of  Traylor,  1 
Cof.  Pro.  Dec,  164. 

[e]  The  allowance  of  a  claim  does  not  in- 
terfere with  the  question  of  the  right  to  a 
trial  by  jury.— Estate  of  Traylor,  1  Cof.  Pro. 
Dec  164. 

§  313.    Allomuce  bj  Oonit 

[a]  After    presentation   and    allowance    by 

the  administratrix,  and  approval  by  the 
judge,  a  claim  in  this  case  was,  apon  order 
to  show  cause,  ordered  paid.  The  adminis- 
tratrix contested  this  order  upon  the  ground 
that  since  the  allowance  of  the  claim  indg- 
meot  had  been  recovered  against  her  bv  a. 
third  person  for  part  of  the  claim.  The  claim 
not  having  been  paid,  a  second  application 
for  an  order  for  its  payment  was  made.  The 
administratrix  contested  this  application  and 
alleged  that  since  the  first  order  she  had  paid 
the  judgment  before  mentioned,  and  she 
eoagbt  to  set  up  this  payment  as  a  counter- 
claim. It  was  held  that  the  former  order 
covered  the  subject  matter  of  the  claim,  was 
a  full  and  final  determination  thereof,  and 
a  bar  to  the  application  to  allow  the  setoff. — 
Estate  of  Le  Clerk,  5  Cof.  Pro.  Dec.  297. 

§  318.    Setting  Aslda  Allowance  or  Disallow- 
Mice — ^ProeeedlngB. 
[a]  I/egatee   who   has   been   represented   by 
coansel  at  the  allowance  of  accounts  against 
the  estate  will  not  be  allowed  after  a  lapse 


of  time,  to  come  in  and  have  the  allowanee 
set  aside  on  a  mere  general  averment  of 
newly  discovered  evidence. — Williams  t. 
Price.  11  Cal.  212;  reafilrmed  in  EinnleT  t. 
Miller,  45  Cal.  95. 

§  319.    Dtspnted  OUlns. 

[a1  Assuming  that  section  1880,  Coda  of 
Civil  Proeednre,  applies  to  the  case  of  a  re- 
ferred claim  against  a  decedent's  estate,  yet 
nnlesa  the  objection  to  the  claimant's  evi- 
dence is  taken  before  the  referee,  it  cannot 
be  urged  afterward.— Estate  of  Wheeler,  2 
Cof.  Pro.  Dee.  32. 

[b]  Where  a  claim  presented  against  ■  de- 
cedent's estate  is,  by  stipulation  of  the  ex- 
ecutor and  claimant,  referred  to  a  designated 
person  "to  ascertain  its  accuracy  and  report 
the  same,"  and,  upon  the  reference,  the  ref- 
eree is  notified  by  the  executor  that  he  has 
no  testimony  to  offer  and  does  not  desire  to 
be  present  at  the  examination,  and  the  claim 
ia  fully  snbitantiated  by  the  oral  testimony 
of  the  claimant,  and  bills  and  memoranda, 
and  witnesses  in  corroboration  of  hia  evi- 
dence, an  objection  to  the  referee's  report  OB 
the  ground  that  the  claimant's  evidence  was 
inadmissible  nnder  section  1880,  Code  of  Civil 
Procedure,  cannot  be  sustained. — Estata  of 
Wheeler,  2  Cof.  Pro.  Dec.  32. 

[c]  Where  an  executor  or  administrator 
doubts  the  correctness  of  a  claim  presented 
to  him,  and  a  reference  is  had  pursuant  to 
section  1507,  Code  of  Civil  Proeednre,  the 
reference  must  be  conducted  as  provided  in 
section  1508  and  sections  638-645.  Code  of 
Civil  Procedure. — Estate  of  Bums,  2  Cof.  Pro. 
Dec.  39. 

[d]  The  reference  of  a  doubtful  claim  is  "a 
proceeding  prosecuted  asalnst  an  executor  or 
administrator  upon  a  claim  or  demand  against 
the  estate  of  a  deceased  person,"  anif  sub- 
division 3,  section  1880,  Code  of  Civil  Pro- 
eednre, applies,  so  that  the  claimant  prose- 
cuting cannot  testify  "as  to  any  matter  of 
fact  occurring  before  the  death  of  such  de- 
ceased person." — Estate  of  Burns,  2  Cof.  Pro. 
Dee.  39. 

[e]  The  parties  are  entitled  to  a  jury  on 
the  trial  of  a  contest  which  arose  during  the 
lifetime  of  the  deceased,  and  at  the  tri^  the 
claim  alone  should  be  submitted,  and  not  as 

£art  of  an  account  in  which  it  is  set  forth. — 
state  of  Traylor,  1  Cof.  Pro.  Dec  164. 

[f  j  The  probate  court  is  not  •  trial  court 
to  settle  disputed  claims. — Estate  of  Turner, 
5  Cof.  Pro.  Dec.  424. 

[g]  When  the  question  of  liability  for 
funeral  expenses  is  at  issue  in  a  suit  to  re- 
cover them,  the  probate  court  will  not  enter- 
tain a  petition  that  Involves  an  adjudication 
of  the  question. — Estate  of  Turner,  5  Cof. 
Pro.  Dec  424. 

C.    PBIOBITIES  AND  PATMBMT. 
§  331.    Interest. 

[a]  The  preferenea  given  to  judgments  ren- 
dered against  a  decedent  in  his  lifetime  in- 
cludes the  interest  due  thereon  at  the  time  of 
payment. — Estate  of  Mallon,  8  Cof.  Pro.  Dec 
125. 
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[b]  To  ueertaiD  the  amount  of  tt  dafm 
i^uut  a  decedent'*  eitate  at  anr  particalai 
tinif,  there  ilioald  be  added  to  its  face  the 
acenied  iuteieat  to  that  d»te,  limiting  the 
nte  to  Reven  per  cent  when  the  BBtate  is 
insolvent.— Estate  of  Uallon,  8  Cof.  Pro,  Dec, 
125. 

[el  All  ifltereat-bearing  obligations  eontinne 
to  oear  intereat  after  tbe  obligor*!  death; 
•TeD  thoae  that  vera  not  originall7  intereit 
beuiog  become  so  after  presentation  and  al- 
lowinee. — Estate  of  Uallou,  3  Cof.  Pro.  Dee. 

as. 

§  334.    HedlBm  of  VsmmA 

[a]  An  option  reserved  to  the  maker  of  a 
promisMry  note  of  paying  the  same  in  money 
01  hf  the  transfer  of  sbaTes  of  tbe  capital 
■tock  of  a  specified  eorporation,  is  not  a  mere 
penonal  right  of  tbe  maker.  Sueh  option 
to  pay  in  a^ok  is  in  tbe  nature  of  a  property 
light,  and  passed  to  the  estate  of  the  maker 
sf  the  Bote,  and  the  personal  repreaentatlTe 
of  tbe  maker,  in  pnrtiuuica  of  the  order  of 
the  eonrt  in  the  settlement  of  his  estate,  is 
«mpowered  to  pay  tbe  note  by  a  transfer  of 
the  itock.—Estate  of  Vance,  192  CaL  760,  93 
Pae.  miO. 

[b]  Where  the  payee  of  a  note  wherein  the 
iuk«r  reserved  tne  option  of  paying  in  money 
or  in  stock  presenta  tba  same  as  a  claim 
against  the  estate  of  the  maker,  sjid  it  is 
allowed  and  approved,  tba  probate  court  bas 
jurisdiction  to  order  its  payment  by  tbe 
transfer  of  the  stock. — Eatate  of  Vance,  15S 
CaL  760,  83  Pac  1010. 

Vn.    DZSTBIBnTION  OF  ESTATE. 

LUBILTTIES  OF  LEQATKX  OB  DISTBIBUTBC 
TO  E8TATE.  t  842. 

TOrt  FOE  DELITERT  OE  PAYMENT  OF  LEO- 
ACT  AND  UAKIHO  DISTRIBITTIOII,  I  B13, 

EXISTENCE    OF    DNOOLLEOTED    ABBETS, 

IS4fl. 

AOTAKCSa    BT    EXEODTOB    0&    ADHINiaTBA- 

TOR,  I  ISO. 
HODB    AND    8OFFI0IEN0T    OF    DISTBISnTION 

OR  PATIIEHT,  I  SSI. 
DIPKOPEK  PATUENT,  g  359. 
ntTESEST    ON    LEOAOIEfi    OR    DISTBIBUTm 

BHARES,  1  SS4. 
FBOOEEDINOS  FOR  PATUENT  AND  DISTBIBO. 

TION~IN  OENBRAL,  |  368. 
JDBISDIOTION  AND  POWERS  OP  CX)CBT, 

1S57. 
TIME  POR  APPLICATION  FOB  DISTRIBD. 

TION.  I  BS3. 
TIME    FOR    APPLICATION  FOB  PARTIAL 

DISTRIBUTION.  1  3SSH. 

PERSONS    EKTITLED   TO    DISTRIBUTION, 

|3SS. 

PEOPEBTY  SUBJEOr  TO  DISTBIBOTIOH. 

1359. 
NOTICE,  1  3ei. 

-  PLEADING,  I  3SS. 

ONEOTIONS      TO      PAYMENT      OB      DI8- 

TBIBUTION,  ISSSM. 
CONTEST       AND       DETEBUINATION       OF 

BEIRSHIP,  1  804. 

APPEAL,  I  SeS. 

DICBEI  OF  DISTBIBUTIOH.  |  asa. 


OPENINQ  OB  TACATINO.  (  860. 

PBOCEEDINQB     TO      ENFOBOS      DIORKC, 

(8T0. 

OPERATION  AND  EFPEOT,  1  •71. 

CONSTBOOrtON,  f  8T1U. 

INTBEE8T  CONVEYED.  l-STt. 

CONCLUSIVE NESB,  I  8TS. 

PARTIAL  DISTBIBCTICN.  |  8TS. 

BETIEW,  (  87  S. 

§  342.    UablUUes  of  Xrtgatea  or  DIstrlbntee 
toEsUte. 

[a]  The  eatate  baa  the  right  to  set  off 
«g&inet  tbe  abare  of  the  widow  such  amounts 
as  are  due  from  her  to  the  estate;  and  such 
right  of  setoff  is  not  dependent  upon  her  in- 
Bolveney.— Estate  of  Angle,  148  Cal.  102,  82 
Pae.  668. 

[b]  In  the  absence  of  an  express  provision 
in  the  decree  requiring  it,  one  to  whom  prop- 
erty is  diatribated  in  trast  for  a  partieolar 
pnrpose  is  under  no  obligation,  before  receiv- 
ing the  property  from  the  executor  or  admin- 
iatrstor,  to  expressly  agree  with  sueh  officer 
to  use  the  property  for  tbe  purposes  and  fn  tbe 
manner  declared  in  the  decree  defining  the 
tmst. — St  Mary's  Hospital  v.  Perry,  162  Cal. 
33S,  92  Pae.  S64. 

[e]  If  the  decree  gives  the  property  in  trust 
for  certain  purposes,  tbe  mere  acceptanee  of 
the  property  under  the  decree  by  the  dtstribn- 
tee  with  knowledge  of  the  provisions  of  the 
decree  is  an  acceptance  of  the  trast  onder 
all  the  terms  and  conditions  declared  by  the 
decree,  and  no  other  aceeptanee  ii  required. 
With  tbe  proper  performance  of  the  duties 
appertaining  to  the  trast  the  eiecntor  or  ad- 
ministrator has  nothing  to  do. — St.  Mary's 
Hospital  V.  Perry,  152  Cal.  338,  92  Pac.  864. 


[a]  The  right  of  a  legatee  is  finally  and  con- 
clusively established  by  the  decree  of  dis- 
tribution, and  in  the  sbsenee  of  appeal  there- 
from, it  is  the  doty  of  the  executor  or  ad- 
ministrator simply  to  deliver  the  property  dis- 
tributed to  the  distributees.  Unless  the  de- 
cree expressly  provides  otherwise,  he  ia  en- 
titled to  nothing  more  than  a  receipt  for  the 
property  from  the  distributee.^ — St.  Marjr's 
Hospital  V.  Perry,  1S2  Cal.  338,  92  Pac.  864. 

[b]  A  party  entitled  to  receive  a  distribu- 
tive share  of  the  estate  can  estop  himself 
from  insisting  upon  tbe  right  to  receive  it  at 
the  time  flted  by  the  statute  where  the  effect 
thereof  would  be  to  injure  the  other  heirs 
who  bad  acted  upon  tbe  faith  of  anch  party's 
undertaking  end  promises. — Estate  of  Qlenn, 
153  Cal.  77,  S4  Pae.  230. 

[c]  Ordinarily  a  legatee,  devisee,  or  heir  Is 
entitled  as  a  matter  of  right  to  receive  bis 
share  of  tba  estate  at  the  time  fixed  hj  stat- 
nte,  If  the  same  can  be  given  to  him  without 
loss  to  creditors,  regardless  of  the  fact  that  it 
might  be  better  for  all  interested  in  tbe  es- 
tate that  the  property  should  be  held  fn  ad- 
ministration tor  a  longer  period. — Estata  of 
Glenn,  138  Cal.  77,  94  Pftc  230. 
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§  S46.    Eilitaiue  of  UticoU«ct«d  AMOta. 

{&]  A  distribution  ot  &  partneraliip  inter- 
eit,  owned  b;  ths  mtnte,  ma;  be  ordered 
without  a  previous  aceonnting  by  the  Burviv- 
iog  partueiB  to  the  administrstriz. — Eitate  of 
Wallace,  1  Cof.  Pro.  Dae.  118. 

§  SCO.    Advances  by  Exeeator  or  AdaUnlttra- 
tot. 

[a]  If  the  amount  of  moneys  bequeathed  to 
the  legatees  in  a  will  exceeds  the  amount  left 
by  the  testatrix,  a  devisee  of  land  involved 
in  litigation  ibonld  be  required,  before  dis- 
tribution to  him,  to  reimbane  the  ezecotor 
to  the  extent  of  bis  outlay  in  snch  litigation, 
it  not  appearing  from  the  will  that  tbe  tes- 
tatrix intended  the  devisee  to  take  the  prop- 
erty intact  at  the  expense  of  the  legatees. — 
Estate  of  Holmes,  S  Cof.  Pro.  Dec.  3S4. 

S  361.    node  and  Bafflclency  of  SUrtrlbntlon 
or  Payment. 

[a]  Where  it  i^ppears  that  all  of  the  per- 
sonal property  of  a  deceased  testator  bas  been 
exhausted  by  the  expenses  ot  administration, 
and  there  is  no  property  undisposed  of  by  the 
will,  a  legacy  which  is  unconditional  and 
payable  generally  must  be  paid  out  of  real 
property  devised  generally  to  reaidn&ry  lega- 
tees, under  section  1360  of  the  Civil  Code, 
rather  than  that  which  is  speciflcaliy  devised, 
and  the  legatee  Is  entitled  to  a  sale  of  so  mocb 
of  such  real  property  as  will  pay  the  legacy. 
Estate  of  Batto,  149  CaL  5S2,  86  Pac  HOT. 

[b]  Where  it  appears  that  the  money  of  the 
testatrix  was  more  than  sufficient  to  pay  the 
debts,  expenses  of  administration,  and  nil 
legacies,  the  residue  of  the  money  does  not 
pass  under  the  codicil,  but  was  properly  dis- 
tributed to  the  sole  heir  of  the  testatrix. — 
Estate  of  Koch,  8  Cal.  App.  BO,  96  Pac  100. 

§  302.    Improper  Payment. 

I^ii]  The  attorney  for  the  executor  of  the 
will  of  a  deceased  person  is  disqualified  from 
representing  the  distributees  for  the  purpose 
of  supervising  the  proceedings  of  the  execntor, 
and  a  payment  of  their  distribntivs  shares 
to  such  attorney  will  not  absolve  tbe  executor. 
Bryant  r.  Mcintosh,  3  Cal.  App.  9S,  84  Pac. 
410. 

[b]  A  payment  of  distributive  sbarea  by  the 
executor  to  the  attorney  of  tbe  distribntees 
will  not  absolve  the  executor,  if  made  in  con- 
travention of  an  express  understanding  be- 
tween tbe  execntor  and  the  distributees  that 
Sayment  was  to  be  made  directly  to  them.— 
iryant  V.  Uclntoah,  3  Cel.  App.  95,  S4  Pac 


I  364.    Interest  c 


LegadeB  or  IMstrlbatlTe 


[a]  A  peennisry  legacy  bears  interest  from 
one  year  after  tbe  death  of  the  testator, 
where  the  settlement  of  the  estate  is  delayed, 
without  fault  of  the  administrator,  by  a  con- 
test of  tbe  wUl.— Estate  of  Bedfield,  5  Cof. 
Pro.  Dec.  435. 


§  300.    Proceedings  for  Farment  and  BlBtrl- 
bntion^-In  Oenenl. 

[a]  The  court  properly  denied  a  petition  for 
final  distribution  of  an  estate  which  wan 
■till  in  the  eourae  of  administration,  and  to 
tbe  granting  of  which  tbe  unpaid  ereditora 
did  not  consent,  and  which  songht  to  cbarge 
the  assets  with  a  lien  for  the  unpaid  debts, 
legacies  and  expenses,  and  the  discharge  of 
the  administrator  from  further  duties,  leav- 
ing tbe  distributed  property  burdeneu  only 
with  the  charge  of  the  sums  due,  to  be  paid 
at  tbe  will  of  tbe  distributees,  or  when  they 
are  compelled  to  pay  them  by  suit  to  enforce 
tbe  lien.— Estate  of  Washburn,  148  Cal.  64,  82 
Pae.  671. 

[b]  Where  tbe  costs  of  administration  were 
u mettled  and  uncertain,  the  estate  was  not 
in  a  condition  to  have  tbe  administration 
closed  by  a  conditional  decree;  and  each 
creditor  is  entitled  to  have  the  proceeding 
in  administration  kept  on  foot,  and  tbe  prop- 
erty kept  in  legal  custody  until  his  debt  is 
paid  or  secured  in  some  manner  provided  for 
in  the  itatnte,  and  he  cannot  be  required 
to  yield  this  right  and  accept  a  lien  or  charge 
on  the  property  to  be  enforced  in  some  new 
and  independent  proceeding. — Estate  of 
Washburn,  148  Cal.  04,  82  Pac.  6TL 

[e]  In  a  proceeding  under  section  1664  of 
the  Code  of  Ciril  Procedure,  to  determine 
the  respective  interests  of  the  claimants 
nnder  toe  will,  the  inclusion  in  the  amonnt 
ordered  distributed  to  the  son  la  satisfaction 
of  such  legacy  of  the  sum  for  which  his 
claim  bad  been  allowed  and  approved,  will 
be  construed  as  practically  an  order  for  the 
payment  of  tbe  claim. — Estate  of  Barclay, 
152  Cal.  753,  93  Pan.  1012. 

$  367.    JnrUdlction     nnd     Fowen     of 

Court. 

[a]  A  petition  for  distribution  of  the  estate 
of  a  deceased  person  is  an  independent  and 
wholly  distinct  proceeding  from  that  of  the 
probate  of  tbe  will  of  the  decedent;  and  an 
attack  made  ncder  such  petition  by  heim 
upon  the  probate  of  the  will,  on  the  ground 
of  forgery  and  frand  In  the  procurement,  is 
not  direct  but  collateral.  Whatever  may  be 
the  jurisdiction  of  equity  to  grant  relief 
from  fraud  the  collateral  attach  upon  the 
will  upon  distribution  cannot  be  sustained, 
if  the  probate  tbereof  is  net  void  npon  its 
face  for  want  of  jurisdiction. — Estate  of 
Davis,  151  Cal.  318,  121  Am.  St.  Hep.  105, 
80  Pac.  183,  00  Pac.  711. 

[b]  Where  the  appraisement  of  tbe  estate 
of  a  deceased  husband  showed  a  total  value 
of  ¥1,400,  it  was  the  duty  of  the  court  to  as- 
sign and  set  apart  the  whole  of  tbe  estate 
to  the  widow,  and  after  such  order  is  made 
upon  due  notice,  all  fnrther  proceedings  in 
the  matter  of  tbe  estate  are  forbidden  by  the 
statute.— Wills  v.  Booth,  6  Cal.  App.  197,  91 
Pac.    759. 

■  {e]  Code  of  Civil  Procedure,  sections  1322 
and  1667,  are,  upon  an  application  under  the 
Intter  section,  to  be  read  together,  and  when 
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10  resd,  ths  reference  in  section  16fl7  to 
UDother  "state"  inelndes  &  foreign  conntiy.— 
KstRta  ol  Skerrett,  2  Cof.  Pro.  Dec.  5S2. 

[d]  If  &  reiident  of  Nevada  dies  there  in- 
teatale,  leaving  personal  property  in  Caiifor- 
lii,  leaving  erediton  in  Nevada  but  none  in 
Cilifomia,  and  leaving  no  heirs  in  either 
■tate,  though  perhapg  some  in  Canada,  the 
CftUfamia  courts  will,  in  a  spirit  of  eomit]', 
direct  the  residue  of  the  property  in  that 
ttftte,  after  the  payment  of  ancillary  admin- 
iitralion,  to  be  paid  over  to  the  donilcitiaTy 
idoinlstiatoi  in  Nevada,  instead  of  making 
B  distribution.— Estate  of  Cornell,  S  Cof. 
Pro.  Dae.  431. 

S  35S.   Tlnw  for   Application  for  I>1»- 

tribntlon. 

[a]  A  petition  to  distribute  a  leEBCy  may 
be  preteated  any  time  after  the  lapse  of  one 
jnt  from  the  issuance  of  letters  testamen- 
Urr.  as  provided  in  section  1663  of  tbe  Code 
of  Civil  Froeedure,  and  the  time  for  its  pres- 
entation is  not  delated  by  subsequent  pro- 
ecfdings  throagb  which  a  supplement  to  tbe 
will  was  probated  as  part  thereof. — Estate 
of  Mayhew,  4  Cal.  App.  162,  S7  Pae.  41T. 

[b]  Tbe  application  of  the  husband  in  this 
cue  for  distribution,  having  been  filed  be- 
fore the  children  attained  their  majority,  is 

Cremature  and  must  be  denied.— Estate  of 
erton,  2  Cof.  Pro,  Dec  319. 

i  3E8V].  rrime  for  AppUcatlon  for  Par- 
tial BlrtrlbnU<m. 

[t]  The  rule  prescribed  by  the  statate,  as 
(o  whom  and  under  what  circumstances  a 
putial  distribution  of  a  decedent's  estate 
may  be  had,  is  the  same  wbetber  the  dece- 
ieot  left  a  will  or  died  intestate.  And  a  peti- 
tion for  the  partial  distribution  of  a  tes- 
tate's estate  is  not  premature  merely  because 
the  year  given  by  the  statute,  within  which 
a  coDtest  to  the  probate  of  the  decedent's  will 
may  be  filed,  ha*  not  elapsed. — Estate  of 
LjDch,  1  Cof.  Pro.  Dec.  140. 

[b]  An  application  for  partial  distribution 
of  a  decedent's  estate  in  course  of  adminis- 
tration may  be  made  at  any  time  after  tbe 
period  of  administration  mentioned  in  tbe 
stitate,  upon  allegations  showing  the  exist- 
enee  of  tbe  conditions  and  circumstances  re- 

S aired  by  the  statute. — Estate  of  Lynch,  1 
of.  Pro.  Dec  140. 

[e]  Whenever  tbe  administration  of  an  es- 
tate has  advanced  so  far  as  to  be  in  a  snCG- 
cient  state  of  forwardness  to  authorize  dis- 
tribation,  it  is  the  duty  of  the  court,  upon 
petition  of  any  party  interested,  to  proceed 
to  a  partial  distribution,  and  for  that  pur- 
pose to  make  the  necessary  investigation  of 
faett.— Estate  of  Donahue,  1  Cof.  Pro,  Dec 


I  K9.    Tenona  EntlUed  to  Distribution. 

[a]  The  probate  of  tbe  will  being  valid,  dii- 
tribatlon  was  properly  made  thereunder;  and 
the  petition  of  heirs  for  distribution  who 
have  BO  Uterest  radar  the  will  was  properly 


stricken  out.  The  striking  out  of  tbeir  peti- 
tion for  want  of  interest  did  not  deprive 
them  of  their  day  in  court,  they  having  had 
tbeir  bearing  upon  the  question  of  their 
right  to  attack  the  probate  of  the  will  npon 
tbe  facts  alleged  in  their  petition. — Estate 
of  Davis,  151  Cal.  31S,  IZl  Am.  St.  Bep.  105, 
86  Pac  183,  00  Pac  711. 

[b]  Where  it  appears  that  all  persons  claim- 
ing an  interest  in  the  estate  of  the  deceased 
mother  are  made  parties  either  as  plaintiffs 
or  as  defendants,  this  is  sufficient.  The  exe- 
cutor has  no  interest,  as  sueh,  in  the  dis- 
tribution of  the  estate,  and  is  not  a  necessary 
party  thereto,  and  was  properly  excluded 
from  a  contest  as  to  tbe  right  of  distribution 
of  the  whole  or  of  a  part  of  the  estate. — 
Stewart  ▼.  Smith,  6  Cal.  App.  152,  01  Pac. 
667. 

[c]  A  party  is  not  incapacitated  to  apply 
for  partial  distribution  of  a  decedent's  estate 
because  she  is  an  executrix  of  his  will.— 
Estate  of  Donahue,  1  Cof.  Pro.  Dec.  1S6. 

[d]  Tbe  practice  of  the  court  since  its  in- 
stitution, iji  recognizing  tbe  right  of  an  heir 
or  devisee,  although  he  is  also  tbe  represen- 
tative of  the  estate,  to  apply  for  ana  beve 
partial  distribution,  referred  to  and  cases 
cited. — Estate  of  Donahue,  1  Cof.  Pro.  Dec 
1S6. 

§  seo.    Propertj    Subject   to    Distclbn- 

tlon. 

[a]  Probate  court  may  order  the  payment  of 
a  portion  of  a  legacy  when  the  money  in  tbe 
bands  of  tbe  executor  is  sufficient  to  do  so, 
though  it  be  no  greater  than  the  commissions 
that  will  be  due  the  execntor,  it  appearing 
that  tbe  remaining  assets  are  ample  to  satisfy 
the  commissions  and  al!  claims  against  tbe 
esUte.- Dunne  Estate,  63  Cal.  878,  1  Pae. 
378. 

[b]  On  tbe  application  for  partial  distriba- 
tion  by  tbe  widow  in  this  ease,  tbe  court  finds 
that  the  investment  of  tlO,000,  out  of  wbich 
the  estate  of  the  decedent  develo,  ed,  was 
community  property,  with  the  possible  excep- 
tion of  (100  raised  bv  him  from  the  sale  of 
a  watch  owned  by  nim  before  marriage. — 
Estate  of  Henarie,  3  Cof.  Pro.  Dec  483. 

§  361.    -. Notlco. 

[a]  There  is  no  direction  In  section  1665  of 
the  Code  of  Civil  Froeedure  that  tbe  distribu- 
tion of  the  estate  of  a  decedent  should  be 
made  without  notice. — Estate  of  Hickey,  0 
Cof.  Pro.  Dec  433. 

§  362.    Plekdlng. 

[aj  Where  the  widow  of  b  decedent  peti- 
tions to  bave  ber  share  of  the  community 
property  assigned  to  ber,  by  way  of  partial 
distribution,  alleging  that  certain  property 
described  in  the  inventory  of  tbe  estate,  and 
then  particularly  describing  it,  was  conveyed 
to  decedent  by  a  particular  person  named, 
and  on  a  particular  date  mentioned,  such 
averments  of  title  in  the  decedent  and  seisin 
at  the  time  of  his  death,  are  sufficient.— 
Estate  of  Donahue,  1  Cof.  Pro.  Dec.  186. 
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p»]  Decedent's  widow  applied  for  partial 
distribatloD  of  the  estate,  alleging  tnat  "a 
portion"  of  it  was  separate  property,  aad 
"the  other  portion"  community  property  par- 
ticolarly  describing  and  claiming  the  portion 
alleged  to  be  eommunity.     Demurrer,  on  the 

Round  that  it  appeared  from  the  petition  to 
necessary  to  aeceTtain  and  determine  the 
title  to  the  property  asked  to  be  diatribated, 
and  that  title  coald  oniT  be  determined  npon 
final  distribution,  or  under  seetion  1664,  Code 
of  Civil  Procedure,  overruled.  (See  Estate 
of  Jeseup,  SI  Cal.  40S,  Bl  Fac.  976,  22  Pae. 
742,  102S  6  L.  B.  A.  GS4,  affirming  CofFey,  J.) 
Estate  of  Donahue,  1  Cof.  Fro.  Dec.  186. 

[e]  An  allegation  in  the  petition  of  a  widow 
to  have  her  share  of  the  community  property 
assigned  to  her  by  way  of  partia)  distribn- 
tion,  that  the  property  (describing  if)  "was 
acquired  by  the  said  deceased  after  his  mar- 
riage with  your  petitioner,  to  wit"  on  a  day 
named,  "and  was  not  acquired  by  gift,  be- 
quest, devise  or  descent;  but,  on  the  contrary, 
by  purchase  for  a  raluabla  consideration,  and 
as  she  is  advised  and  insists,  was  and  is  the 
community  property,"  is  sufficient,  aa  a  state- 
ment of  the  character  of  the  property.  It  is 
sufficient  treating  the  petition  as  a  pleading; 
but  especially  ho  as  an  application  for  partial 
distribution. — Estate  of  Donahue,  I  Cof.  Pro. 
Dec.  186. 

[d]  A  petition  for  partial  distribution  of  ■ 
decedent's  estate  should  not  be  treated  as 
severely  as  a  eommon-lsw  pleading.  All  that 
it  need  show  is  that  the  person  applying  has 
the  status  of  an  applicant  as  described  in 
the  statute,  and  that  the  administration  of 
the  estate  is  in  a  sufBeient  state  of  forward' 
nesB  to  authorize  a  distribution.— Estate  of 
Donahue,  1  Cof.  Pro.  Deo.  186. 

[e]  Various  grounds  of  special  demnirera 
for  ambiguity,  presented  to  a  petition  for 
partial  distribution  of  a  decedent's  estate, 
are  overruled  in  this  case. — Estate  of  Dona- 
hue, 1  Cof.  Pro.  Dec.  186. 

I^f]  Where  one  petitions  for  partial  dis- 
tribution of  an  estate,  and  alleges  that  she 
is  the  widow  of  deceased,  and  is  desirous  of 
having  her  share  of  the  community  property 
therein  described  assigned  and  distributed  to 
her,  it  sufficiently  appears  that  the  petitioner 
is  an  heir.  Aa  widow  she  is  included  in  the 
statutory  term  "heir." — Estate  of  Donahue, 
1  Cof.  Pro.  Deo.  186. 

[g]  Assuming  that  the  question  of  giving  a 
bond  upon  sartial  distribution  can  be  consid- 
ered upon  demurrer  to  an  application  for  par- 
tial distribution,  and  the  objection  taken 
that  the  party  to  give  the  bond  is  both  dis- 
tributee and  executriz^ — obligor  and  obligee; 
the  answer  is  that  the  law  is  so  written. — 
Estate  of  Donahue,  1  Cof,  Pro.  Dec.  ISQ. 


I  362Vt.  — -  Objectiins  to  Payment  or  Dls- 
tribntlou. 
[a]  Where  a  woman  institutes  an  action  for 
a  divorce  and  a  division  of  the  common  prop- 
erty, but  before  answer  filed  the  suit  is  dis- 
misaed  by  stipulation,  aad  aa  a  part  of  th« 


proceedings  she  receives  valuable  considera- 
tion in  full  settlement  thereof  and  executes 
a  receipt  to  that  eflfect,  the  dismissal  and  re- 
lease operate  as  a  bar  to  ■  petition  by  her 
for  partial  distribution  after  his  death. — 
Estate  of  Henarie,  3  Cof.  Pro.  Dee.  483. 

5  364.    Oonteet  and   Detarmluation  of 

HaliBlilp. 

[a]  An  administrator,  as  sole  heir,  having 
conveyed  the  property,  if  there  were  any  de- 
fect in  the  title  of  the  grantee  of  the  admin- 
istrator as  heir,  the  appellant  could  not  con- 
test the  same  simply  as  an  heir  of  the  de- 
ceased grantor,  whose  estate  does  not  appear 
to  have  been  administered  upon.  His  rights 
must  be  first  asserted  in  proceedings  to  ad- 
minister upon  that  estate. — Estate  of  Conroy, 

6  Cal.  App.  741,  93  Pac.  205. 

[b]  It  is  Inenmbent  upon  a  person  el&im- 
ing  to  be  the  cliild  and  pretermitted  heir  of 
the  testator  to  establish  her  claim  as  such 
child  to  a  reasonable  aod  moral  certainty — a 
certainty  that  convinces  and  directs  the  un- 
derstanding and  satisfies  the  reaeon  and  judg- 
ment of  those  who  are  tMund  to  act  eoniei- 
entioutly  npon  it.  The  question  of  paternity 
should  be  established  by  strict  and  plenary 
proof. — Estate  of  Ohirardelli,  4  Cof.  Pro.  Dee. 
1. 

[e]  The  declarations  of  n  person  in  his  life- 
time concerning  his  own  family  ore  admissi- 
ble, in  probate  proceedings,  to  prove  that  be 
was  the  brother  of  the  testator. — Estate  of 
WUliams,  6  Cof.  Pro.  Dee.  437. 

[d]  The  evidence  in  this  eass  reviewed  and 
the  court  concludes  that  the  next  of  kin  are 
here  present  in  the  person  of  the  Williams 
claimants,  and  so  finds  and  determines. — Es- 
tate of  Blythe,  4  Cof.  Fro.  Dec  302. 

[el  The  evidence  in  thia  case  examined  and 
held  not  to  establish  the  claim  of  the  Liver- 
pool BIythea  or  "Blythe  Company  Claim."-^ 
Estate  of  Blythe,  *  Cof.  Pro.  Dec.  317. 

[f]  The  evidence  in  this  ease  Is  fonnd  not 
to  establish  the  "Gypsy  Claim."  "It  ia  a 
Scotch  cose  with  a  Seoteh  verdict:  'Not 
proven.' " — Estate  of  Blythe,  4  Cof.  Pro.  Dec 
319. 

[g]  It  is  the  duty  of  an  attorney  appointed 
by  the  eoQit  in  the  administration  of  a  de- 
cedent's estate^  as  the  legal  representative  of 
the  heirs,  to  discover  and  demonstrate  to  the 
court  the  true  heir,  and  to  expose  and  de- 
nounce all  pretenders. — Estate  of  Blythe,  1 
Cof.  Pro.  Dec  110. 

§  365.    AppeaL 

[a]  Where  to  the  petition  for  final  dis- 
tribution presented  with  the  final  account  ap- 
pellant filed  written  objection  thereto  setting 
up  her  claim  to  distribution  of  an  interest 
in  the  community  property  regardless  of  the 
will,  to  which  demurrers  may  perhaps  hare 
been  irregularly  sustained,  if  it  be  assumed 
that  technical  error  was  thus  committed,  it 
was  harmless  in  view  of  the  erroneous  con- 
struction of  the  will  relied  npon  l^  appel- 
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esir 

DMitted  from  bis  will  and  for  whom  tlia  d»- 
Ciee  makes  no  proviaioii;  and  want  of  dili- 
nnce,  in  BBcertatning  hia  lighta,  wUI  not  be 
imputed  to  the  child,  if  he  ia  of  tender  year*. 
Estate  of  Bou,  3  Cof.  Pra.  Dee.  SOO. 

6  370.    •^—  Froceedlngs  to  Enferee  Decres. 

[a]  An  sxei!Utor  who  refaaes  to  make  paj- 
ment  to  distributee!  la  accordance  with  the 
decree  of  distribntion  is  punishsble  for  con- 
tempt, and  he  cannot  plead  inability  to  pay, 
when  his  aceoant  on  file  shows  the  contrary. 
Estate  of  Treweek,  I  Cof.  Pro.  Dee.  132. 

[b]  Wkore  an  eiecntor  is  eited  to  show 
canse  why  be  should  not  have  paid  to  a  dis- 
tributee the  amount  apportioned  her  by  a 
decree  of  partial  distribution,  and  in  de- 
fense he  raises  issues  of  law  and  of  faet, 
the  question  should  be  tried  in  the  ordinary 
ease  of  law  rather  than  in  the  probate  form. 
Estate  of  Donoran,  S  Cof.  Pro.  Dec.  452. 

6  371.    Operatlea  and  Bflect. 

[a]  Distribution  disposes  of  the  subject  mat* 
ter,  and  nothing  remaine  within  the  joris- 
dietion  of  the  court,  except  to  compel  obedi- 
ence to  its  decree,  when  necessary. — Estate 
of  Wallace,  1  Cof.  Pro.  Dee.  118. 
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IiDt— Estate  of  Lu,  IM  Cal.  200.  K  Pae. 

Ii7. 

[b]  Where  a  will  puts  the  widow  to  an  elee- 
tioD,  and  a  decree  of  distribntion  Is  entered 

seeordingly,  on  an  appeal  therefrom  b^  her, 
is  the  absence  of  any  express  showing  in  the 
reeord  that  she  chose  to  take  ageinet  the 
will,  or  whether  she  made  any  election  or  not, 
it  win  be  prosamed  that  she  chose,  when  re- 
floired  to  elect,  to  take  nnder  the  will.— 
Eitste  of  Vogt,  164  CaL  508,  08  Pac.  2M. 

5  sea   Decree  of  Dlstribntloii. 

[»]  Manner  of  distribution  where  an  heir 
or  derisee  dies  pending  admin  is  tretion  and 
bis  estate  ia  unsettled  at  the  time  of  dis- 
tribntion.—Estate  of  Ortii,  6  Cof.  Pro,  Dec 

f7L 

[b]  Where  there  are  two  administrators  of 
s  single  estate,  one  in  the  place  of  the  domi- 
cile of  the  testator  or  inteatate  and  the  other 
in  a  foreign  jurisdiction,  whether  the  courts 
of  the  latter  will  decree  distribution  of  the 
assets  collected  nnder  the  ancillary  adminis- 
tration or  remit  them  to  the  jurisdiction  of 
tbe  domicile,  ia  not  a  question  of  jarisdietion, 
bnt  of  judicial  discretion  depending  upon 
the  eiren Distances  of  the  particular  case.— 
Esute  of  Bergia,  4  Cof.  Pro.  Dec.  471. 

[c]  Form  of  decree  for  partial  dietribntton 
where  an  heir  or  doTisee  £eB  pending  admin- 
istration.— Estate  of  Ortiz,  5  Cof.  ^o.  Dec. 
ilL 

[i]  The  probate  court  will  determine 
whether  a  valid  trust  has  been  created,  and 
maj'  distribute  the  estate  to  a  truatee,  he 
helng  entitled  to  the  possession  and  control 
of  the  same.— Estate  of  Tessier,  S  Cof.  Pro. 
Dsc  368. 


i  360.   Opening  n  Vacating. 

Js]  A  decree  of  distribution  of  the  estate 
a  deceased  person  is  eubject  to  review 
in  equity  upon  a  showing  that  it  was  pro- 
cored  by  extrinsic  fraud  or  mistake,  whereby 
the  court  and  the  losing  party  were  impoaed 
npon  or  misled;  and  an  involuntsry  trust  may 
be  enfoTced  against  tbe  parties  who  have 
thereby  obtained  an  inequitable  advantage. 
Bacon  v.  Bacon,  ISO  Cal.  477,  80  Pac.  317. 
[b]  If  the  decree  of  distribntion  fails  to 
dispose  of  the  property  legally  devised  by  the 
will,  the  parties  interested  are  entitled  to 
have  the  decree  amended  in  that  regard, — 
Del  Campo  v.  Camarillo,  1S4  Cal.  647,  08  Pac 
10». 

_  [e]  For  any  error  committed  by  the  court 
in  its  decree  of  distribation,  whether  in  mat- 
ter of  fact  or  in  the  application  of  the  law 
to  the  facta  before  it,  the  party  aggrieved 
oiuit  seek  his  remedy  by  appeal.  Mere  error 
i«  not  a  ground  for  relief  in  equity. — Smith 
V.  Tandepeer,  3  Cal.  App,  300,  85  Pac.  136, 
[i\  The  superior  court  in  probate  has  juris- 
diction to  open  a  decree  of  distribution  in 
hetialf  of  a  minor  child  whom  the  decedent 
Csl.  DlgtU — UI 


§371Vi.    - 

[a]  Under  a  decree  distributing  a  residuary 
eatate  to  trueteea,  in  truat  to  manage,  eootrol  ' 
and  care  for  the  property  during  the  minority 
of  the  teetator's  children,  "and  then  to  go  as 
follows,"  to  wit,  one-third  thereof  to  the  tes-  . 
tator's  widow,  etc.,  the  words  "to  go"  are 
clear  words  of  direct  devise,  and  the  widow 
takes  a  vested  eatate  in  such  one-third,  and 
upon  her  dying  intestate  during  tbe  minority 
of  the  children  her  interest  passed  to  her 
heirs,  subject  to  the  trust  and  to  the  posses- 
sion of  her  personal  representatives  for  pur- 
poses of  administratioD.  The  fact  that  her 
actual  possesaion  and  control  of  her  interest 
are  postponed  during  the  existence  of  the 
trust  is  immaterial. — Keating  v.  Bmith,  154 
Cal.  186,  97  Pac.  300. 

[b]  When  the  first  and  last  names  of  a  dis- 
tributee, who  was  the  only  nephew  of  the 
testatrix,  are  correctly  stated  and  his  resi- 
dence is  correctly  given,  both  in  tbe  will 
and  in  the  decree  of  distribution,  but  by  mis- 
take of  tbe  scrivener  in  preparing  the  will, 
an  error  in  the  middle  initial  of  hia  name  oc- 
corred  in  the  will,  and  was  carried  into  the 
decree,  evidence  is  admissible  to  show  and 
explain  aneh  mistake,  and  to  prove  that  such 
nephew,  with  the  correct  initial,  lived  and 
died  at  the  place  of  his  residence,  and  that 
no  person  having  tbe  same  name,  with  the 
incorrect  initial,  ever  lived  at  that  place. — 
Taylor  v.  McCowen,  164  Cal.  708,  09  Pac.  351. 

[c]  The  same  rale  which  allows  extrinsio 
evidence  to  disclose  and  explain  a  latent 
ambiguity  in  a  will  applies  to  a  latent  am- 
biguity in  a  decree  of  distribution.— Taylor  v. 
McCowen,  154  Cal.  7SS,  08  Pac.  351. 
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[d]  Evidence  wu  Bdmiasible  to  ihow  tbe 
facts  in  legard  to  tbe  sxiatenee  and  identity 
of  tbe  person  named  in  tbe  will  and  dei^ree  of 
distribution. — Taylor  v.  McCoweu,  154  Cal. 
798,  99  Pac.  351. 


§  372.    —  Interest  Oonveyed. 
[a]  Becree  of  diatTibntion  is,  until  reverted 

or  modJEed,  an  investiture  of  tbe  absolute 
riebt  and  title  to  the  estate  in  the  dis- 
tribntees.— Garraod'e  Eatate,  36  Cal.  277. 

fb]  Wbere  a  petition  for  the  distribution 
the  estate  of  a  deeessed  person  praja  for 
tbe  diatribution  of  tbe  residue  of  tbe  estate  re- 
maining in  tbe  hands  of  the  executor,  and  seta 
forth  in  its  schedule  certain  parcela  of  real  es- 
tate, a  decree  of  distribution  adjudging  "that 
the  reaidne  of  the  estate  hereinafter  partic- 
ularly described,  and  any  other  property 
not  now  known  or  discovered,  which  may  be- 
long to  said  estate,  or  in  which  said  estate 
may  have  an  interest,"  be  distributed  to  a 
particular  person,  passpt  title  to  lands  of  the 
decedent  omitted  from  the  particular  descrip- 
tion. Such  a  decree  is  not  void  far  uucer- 
tainty  of  description,  the  general  description 
being  luffleieut  upon  collateral  attack  to  in- 
clude omitted  lands  which  might  be  shown 
by  evidence  aliunde  to  have  in  fact  belonged 
to  tbe  decedent  at  the  time  of  his  death, — 
Humphry  v.  Protestant  etc.  Church  154  Cal, 
170,  97  Pae.  187. 

[e]  The  conditional  limitation  is  not  void 
as  repugnant  to  tbe  estate  previously  vested 
in  tbe  tenant  for  life,  with  remainder  in  ber 
heirs  at  law  upon  her  death,  by  the  decreu. 
The  Intent  eipiessed  in  the  decree  as  a  whole 
is  controlling,  and  shows  a  limitation  of  that 
estate.— Taylor  v.  MeCowen,  154  Cal.  798,  99 
Pae.  351. 

[d]  A  decree  of  distribution  vesting  a 
nepnew  of  tbe  testatrix  with  absolnte  title 
to  land  ipecifled,  provided  one  who  was  per- 
mitted to  reside  thereon  for  life  did  not 
commence  the  residence  within  one  year  or 
should  eeeae  to  reside  thereupon,  does  not 
create  an  estate  in  the  life  tenant  upon  con- 
dition atibsequent,  to  be  divested  in  case  of 
forfeiture  only  by  an  entry  for  condition 
broken  or  by  Judgment  at  law,  and  not  en- 
forceable in  equity,  but  creates  a  conditional 
limitation  of  such  estate,  acd  npon  her  cessa- 
tion to  live  npon  the  land,  the  absolute  prop- 
erty therein  immediately  vested  in  the 
nephew  by  the  act  of  the  law,  as  an  imme- 
diate legal  estate  in  possesaion. — Taylor  v. 
UcCowen,  154  Cal.  798,  99  Pae.  35L 

S  373.    '         OonclnslTenesB. 

|a]  Where  it  appears  that  tbe  deceased  tes* 
tator  was,  at  tbe  time  of  his  death,  domi- 
ciled in  the  county  of  Biverside,  in  this  state, 
in  which  his  will  was  probated,  a  decree  in 
ancillary  administration  in  Utah,  in  which 
land  there  situated  was  sold  under  the  will 
by  an  administrator  with  the  will  annexed 
[tnd  the  proceeds  distributed,  is  only  conclu- 
sive as  to  the  land  aold  and  the  distributioii 


of  sDCh  proceeds;  but  it  is  of  no  bini^iat; 
force,  by  way  of  estoppel,  as  a  general  jadi- 
eial  coDstruction  of  the  will  to  be  applied  scd 
enforced  in  this  state  in  the  administradon 
of  assets  within  the  jurisdiction  of  its  covrts. 
Estate  of  Campbell,  149  Cal.  712,  67  Pae.  573. 

[b]  An  heir  of  a  testator,  whose  estate  hni 
been  finally  distributed,  has  no  independent 
right  to  complain  of  a  distribntion  in  tnl! 
accord  with  the  terms  of  the  will,  the  probate 
of  which  has  not  been  revoked,  and  which  is 
unassailable  either  by  proceedinge  to  revoke 
the  probate,  or  in  an  equitable  action  to  hava 
the  distributees  thereunder  charged  as  tms- 
tees.— Tracy  v.  Muir,  151  Cal.  363,  121  Am, 
St.  Bep.  117,  90  Pae.  832. 

[c]  On  a  collateral  attack  vptm  a  decree  ef 
distribution,  its  Invalidity  or  insufficiency  in 
any  respect  must  be  made  to  appear  on  its 
face. — Hnmpbry  v.  Protestant  etc  Church, 
154  Cal.  170,  97  Pae.  187. 

[d]  Notwithstanding  tbe  Invalidity  of  a 
trust  attempted  to  be  created  by  a  will,  a 
final  decree  distributing  tbe  estate  to  trus- 
tees upon  certain  trusts  is  a  conclusive  ad- 
judication of  the  validity  of  the  disposition 
made  by  the  testator,  and  is  equally  conclu- 
sive as  an  ascertainment  and  adjudication 
of  the  terms  of  tbe  trust,  and  of  the  rights 
of  all  parties  claiming  any  legal  or  eqaitable 
interest  under  the  will. — Keating  v.  Bmith, 
154  Cal.  166,  97  Pae.  300. 

[e]  Neither  the  fact  that  a  trust  for  tbe 
perpetual  repair  and  embellishment  of  a 
burial  lot  is  prohibited  by  the  provision  of 
the  eonstitotion  against  perpetuities,  nor  the 
fact  that  the  trustee  to  vhom  the  trust  fond 
for  that  purpose  wa*  distributed  had  no  in- 
terest therein,  can  affect  the  conctusivencis 
of  the  decree  of  distribution.  No  action  wil. 
lie  in  favor  of  a  residuary  le^tee,  after  Ihe 
time  for  appeal  from  such  decree  has  fully 
expired  to  compel  tbe  trustee  to  pay  the  fund 
to  her,  on  the  ground  that  said  trust  was  in 
violation  of  the  constitution. — Smith  v. 
Vandcpeer,  3  Cal.  App.  300,  85  Pae.  136. 

ft]  A  decree  of  distribntion  of  the  estate 
a  deceased  person,  which  has  become  Qnal 
by  failure  to  appeal  therefrom  within  the 
time  limited,  however  erroneons  it  may  be, 
is  conrlnsive  upon  all  parties,  and  cannot  be 
eollateral'.v  attacked  on  the  ground  of  error 
therein.  The  same  principles  attach  to  a 
judgment  of  the  superior  court  in  a  matter  of 
probate,  as  to  its  judgment  in  actions  at  law 
or  suits  In  equity. — Smith  v,  Vandepeer,  3 
Cal.  App.  300,  85  Pae.  136. 

[u]  There  being  before  the  court  a  dis- 
tributee, and  a  decree  of  distribntion  which 
has  become  final,  this  court  cannot  by  Indi- 
rection inquire  into  the  validity  of  the  de- 
cree, or  of  the  evidence  received  and  offered 
In  its  support. — Eauffman  v.  Foster,  3  Cal. 
App.  741,  88  Pae.  1108. 

[h]  An  administratrix  must  be  held  to  have 
concurred,  as  such,  in  a  request  made  by  ber 
in  her  own  behalf  M  widow  and  aa  guardian 
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[i]  An  admiiiistrBtrix,  u  laeh,  li  estopped 
from  tttaeking  a  decree  made  upon  her  te- 
qieit,  as  widow  and  bh  gDBrdian  of  a  minor 
heii,  and  concurred  in  bj  her  as  adminis- 
Iratrii.— EsUte  of  Wallace,  1  Caf.  Pro.  Dee. 

lis. 

J  376.    FutUI  DlstrilmUoii. 

{*,]  The  anperior  court,  in  the  exercise  of  Itt 
probate  jariediction,  proceeds  upon  principles 
of  equity,  and  may  refuae  an  application  for 
partial  distribution  where  the  eircnmatanees 
of  the  ease  show  that  the  claimant,  under 
settled  equitable  prineiples,  should  not  ba 
heard  to  assert  the  right  to  immediate  pos- 
tesion  of  tbe  property.  In  the  present  ease, 
by  reason  of  the  voluntary  agreements  en- 
tered, into  between  the  heirs  and  the  flnan- 
eial  condition  of  the  estate  resulting  from 
the  carrying  out  of  auch  agreemeota,  the  ap- 
plication for  a  partial  diatribntion  waa  rightly 
lefmed.— Estate  of  Olenn,  153  Cal.  TT,  94  Pac. 
£30. 

3  3T6.    Berlew. 

[i]  The  decisions  lo  Estate  of  Ingram,  78 
€ai.  5SD  12  Am.  St.  Bep.  80,  21  Pac.  iiS5, 
and  Eitate  of  Carmody,  SS  Cal.  616,  26  Fac. 
373,  as  to  the  interpretation  of  the  law  of 
taeeesBioD,  as  it  atood  prior  to  the  amendment 
of  IMS,  to  section  1386  of  the  Civil  Code, 
hare  established  it  as  a  rule  of  property  that 
where  there  was  a  surviving  husband  or  wife, 
and  DO  surviving  brother  or  sister,  the  entire 
estate  went  to  the  surviving  husband  or  wife, 
and  nephews  and  nieces  could  not  inherit; 
end  sn  appeal,  governed  by  tbe  former  law, 
taken  by  nephews  and  nieces  from  a  decree 
of  partial  distribution  to  the  surviving  hus- 
band is  not  taken  by  parties  aggrieved,  and 
■met  be  dismissed. — Estate  of  Nigro,  149  Cal. 
TOS,  87  Pae.  384. 

[b]  When  it  appears  that  one  of  tbe 
eiecDtors  entitled  to  one-half  of  the  estate 
as  residnary  legatee  conveyed  all  i-f  bis  rights 
to  the  plaintiif,  and  afterwards  died,  tbongh 
the  question  of  his  right  to  succeed  to  one- 
bait  of  the  residue  of  the  estate  on  final  dis- 
(ribution  might  properly  be  relegated  to  such 
diatribution,  yet,  when  the  court  concluded 
that  after  bia  death  the  other  residuary  lega- 
tee became  entitled  to  the  whole  residue  of 
tbe  estate,  the  (juestion  of  the  correctness 
of  its  conclusion  is  involved  in  the  judgment, 
and  it  is  necessary  to  review  the  accuracy  of 
its  eonelnsian  on  that  subject. — Estate  of 
Biebards,  154  Cal.  47S,  9S  Pae.  S28. 

[e]  Upon  appeal  from  a  decree  distributing 
a  legacy  for  life  under  the  will  of  tbe  de- 
ceased, conceding  that  it  is  necessary  to 
serve  the  notice  of  appeal  on  all  legatees 
entitled  to  a  share  of  the  residue  remaining 
after  the  death  of  the  legatee  for  life,  yet 
their  written  appearance,  acknowledgment 
of  service,  and  consent  that  any  judgment 
rendered  shall  bind  them,  filed  herein  by  par- 
ties not  served,  cures  the  omission,  and  gives 
this  court  jurisdiction  to  determine  the  rightg 


B.    APPLICATION  AND  OEDBB. 

OBJECTIONS   ASD  EXCEPTIONS,  I  *09. 
ORDER  OR  DECREE,  f  lis. 

OPERATION  AND  EFFECT,  |  414. 

BOND.  I  413. 
APPEAL,  1  419. 

§  4DS.    Obj«etlona  and  Exc«ptloii& 

[a]  Where,  pending  administration,  the  sole 
devisees,  who  are  also  the  heirs  and  adminis- 
trators, make  a  eonvejance  of  a  part  of  the 
land,  as  devisees  and  as  administrators,  the 
land  remaining  nasold  should,  if  a  probate 
sale  afterward  becomes  necessaiy  or  expedi- 
ent, be  sold  before  the  land  that  has  been 
thus  conveyed,  and  the  grantees  may  contest 
a  petition  to  sell  tbe  entire  property.— Estate 
of  Beddy,  5  Oof.  Pro.  Dec.  40o. 

S  413.  Ordw  or  Decne. 
[a]  A  decree  of  the  probate  court  ordering 
a  resale  of  property  on  the  failure  of  the 
purchaser  to  pay  the  purchase  ^rice,  is  con- 
clusive on  the  purchaser,  in  a  suit  to  recover 
tbe  difference  between  bis  bid  and  what  the 
property  brought  at  the  eeeond  sale. — Brum- 
magim  v.  Ambrose,  4S  Cal.  366. 

§  414.    Operation  and  Effect 

[a]  The  recital  of  the  indebtedness  of  the 
estate,  including  the  mortg^^e  claim  as  part 
□f  tbe  schedule,  in  the  petition  for  an  order 
for  sale  of  personal  property,  and  also  in  the 
order  of  sale,  did  not  adjudge  that  tbe  mort- 
gage claim  was  a  debt  due  from  the  estate. 
Tbe  ultimate  fact  determined  in  that  pro- 
ceeding was  whether  a  sale  should  be  had, 
and  if  so,  how  much  property  should  be  sold. 
Tbe  question  of  the  exoneration  of  tbe  prop- 
erty conveyed  to  the  wife  from  the  lien  of 
tbe  mortgage  was  not  presented  nor  passe<1 
npou  by  the  court  under  the  terms  of  the 
will.— Estate  of  WeUs,  7  Cal.  App.  015,  94 
Pae.  S56. 

§  4ia.    Bond. 

[aj  The  court  should  require  an  additional 
bond  from  the  administrator  upon  ordering 
tbe  sale  of  any  real  property  belonging  to  tbe 
estate.— Estate  of  Biddle,  1  Cof.  Pro.  Dec. 
215. 

§  419.    Appeil. 

[a]  If,  after  the  confirmation  of  a  eale  of 
the  real  estate  of  a  deceased  person,  the  pur- 
chaser who  bad  made  a  small  cash  payment 
neglected  and  refused  to  comply  with  tbo 
terms  of  sale,  tbe  only  reason  offered  being 
that  owing  to  tbe  condition  of  the  money 
market,  he  was  not  able  to  raise  the  balance 
of  the  purchase  money,  the  court  bad  dis- 
cretion, upon  application  of  tbe  executors, 
to  set  aside  the  sale  and  order  a  resale  of 
the  property,  end  tbe  exercise  of  its  discre- 
tion will  not  be  disturbed  upon  appeal. — 
Estate  of  Long,  S  CaL  App.  684,  01  Pae.  169. 
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C.    BALE. 

PITBOBASX    BT    SXXODTOB    OR    ADUINieTBA- 

T0&,  )  436. 
BIDS  OS  OFFEBB  OF  FAYUENT— IN  GENEBAI* 

mi. 

OONDITIONALBIDS,  1  427^. 

PAILURB     OF      BIDDBB     TO     COMPLETE 

PDBGHABE,  g  480. 

BEPOBT    AND    BETOBN    OB    CONFIBHATIOIf— 

IN  QENEBAL,  I  4S3. 
IKJUKOriON    TO    BESTBAIM    OONFIBlfA.> 

TION,  |4SSii. 

OBJE(7riO»a      TO      OONFIBMATIOM     ASD 

UGABINO.  I  434. 

PEBSONS     WHO     MAT     OONTEffT      TALIDITT, 

14SS. 
OPERATION  AND  SFFKOT.  I  4S6. 
OPENINO  OB  TAOATmO'— QEODNDa,  |  4IS. 

APPEAL.  1  444. 

TITLE  AND  BIOHTB  OP  PUBOHASEBa,  I  44S. 
PB0CEBDINQ8  TO  PEBFEOT  TITLB.  I  44T. 

§  4S6.    Pnrclisw   tr   Ezocotor  oi    Adntlnls- 
txtttor. 

[■]  A  purchase  of  property  of  the  estate 
sold  ftt  public  auction  by  the  administrator 
or  by  another  for  him  is  not  void,  but  void- 
able only  at  the  instance  of  thole  interested 
in  the  estate.— Estate  of  Bichards,  154  CaL 
4T8,  98  Pac.  S2S. 

[b]  Section  1576  of  the  Code  of  Civil  Pio- 
cednre,  nhich  prohibit!  an  ezecator  from  pur- 
chasing at  hia  own  sale,  ia  to  be  eonstmed 
as  waa  the  mle  in  equity  which  it  enacts. — 
Estate  of  Wolters,  S  Cof.  Pro.  Dee.  428. 

[e]  Section  1576  of  the  Code  of  Civil  Pro- 
cedure doea  not  prevent  an  executor,  with  the 
fHrmission  of  the  court,  from  purchaaine  at 
Ib  own  sale. — Estate  of  Wolters,  5  Cof.  Fro. 


8  427.  Bldi  01  Offen  Of  T»^amA-—Ia  Oun- 
•nO. 
[a]  When,  open  the  hearing  of  t  return  of 
an  administrator's  sale  of  personal  property, 
the  purchaser  increases  his  bid  from  t3,00D 
to  (5,000,  it  is  manifest  that  the  price  ob- 
tained ia  greatly  disproportionate  to  the 
value  flf  the  property;  and  in  such  case  the 
court  will  refase  eooflrmation  of  the  sale, 
and  will  order  a  new  sale  to  be  had  under 
circumstances  ealcalated  to  bring  the  utmost 
value  of  the  property. — Estate  of  Jennings, 
1  Cof.  Pro.  Dec.  155. 


§427V^ 


-  Oondltlooal  Bids. 


administrator  states  that  she  has  not  had 
time  to  examine  the  title  because  of  the 
shortness  of  the  notice,  and  does  not  wish 
to  be  bound  unless  the  title  is  good,  to  which 
the  administrator,  aseenta,  she  should  be  re- 
leased from  her  bid  when  her  counsel  advises 
against  the  title,  whether  or  not  bis  view 
«f  the  law  ia  correct.— Estate  of  Neustadt,  1 
Cof.  Fro.  Dec.  95. 


5  430. 


-  FaUnn  of  Bidder  to  Con^et* 


money,  and  was  rescinded  by  the  ezeentrti, 
and  the  title  to  the  certificates  of  itoek  was 
never  vested  in  the  purchaser,  the  executrix 
hat  the  power  of  resale,  and  the  vacat' 
of  the  confirmation  is  of  little  practical  c 
sequence. — In  re  Johnson,  7  Cal.  App.  4 
94  Fao.  592. 


[a]  The  estoppel  of  the  beneficiaries  to  dis- 
pute the  contract  of  sale,  by  acceptance  and 
retention  of  the  proceeds  thereof,  cannot  b€ 
inquired  into  on  a  proceeding  to  fiU  a  vacancy 
In  the  appointment  of  a  trustee;  but  the 
proper  remedy  for  the  enforcement  of  the 
contract  of  sale  is  by  a  confirmation  thereof 
In  the  probate  proceeding,  which  is  necessary 
to  perfect  the  title  of  the  purchaser  upon 
fnlnllment  of  the  contract,  and  if  the  only 
persons  interested  in  the  proceeds  of-  such 
Male  have  so  ratified  the  contract  that  they 
are  estopped  to  dispute  it,  the  court  may  upon 
that  ground  eonflrm  the  sale  and  direct  a 
conveyance  on  compliance  by  the  purchaser 
with  the  ternu  of  the  contract. — In  re  Walker, 
149  CaL  214,  65  Pae.  810. 


con£nnation  thereof,  and  provides  the  char- 
acter of  noUee  which  shall  be  given  in  order 
to  confer  jurisdiction  on  the  court  in  the  pro- 
ceeding to  confirm.  A  proceeding  upon  the 
settlement  of  an  account,  not  noticed  as  pro- 
vided by  iaw  to  confer  jurisdiction  to  confirm 
a  sale,  and  not  purporting  to  confirm  it,  bat 
1t>  declare  the  deeds  valid  without  conSrma- 
tion^  is  a  matter  not  committed  to  the  juris- 
diction of  tbe  court  sitting  in  probate  on  such 
eettlemcnt. — Estate  of  BichariU,  154  Cal.  478, 
eS  Pac.  52S. 

[e]  The  superior  eonrt,  sitting  in  probate, 
has  jurisdiction  of  an  application  to  confirm 
a  sale  of  a  partnership  interest  made  by  an 
executrix  under  a  power  given  in  the  will. — 
Estate  of  Fuller,  2  Cof.  Pro.  Dec.  467. 


S«3y,. 


-  Injunction  to   EMtnln   Oon- 


[a]  One  department  of  the  superior  court 
sitting  in  equity  cannot,  by  enjoining  parties 
to  an  executor's  sale,  prevent  another  de- 
partment of  that  court  sitting  in  probate 
from  confirming  such  sale. — Estate  of  Fuller, 
2  Cof.  Pro.  Dec.  467. 

§  434.    Objoctlons  to  Oonflrmatlra  and 

Hearing. 

[a]  The  superior  court  has  jurisdiction,  in 
the  matter  of  the  estate  of  a  deceased  person, 
under  section  473  of  the  Code  of  Civil  Pro- 
cedure, to  grant  the  motion  of  a  minor  heir 
to  set  aside  tbe  eon.lrmation  of  a  sale  of 
stock  belonging  to  tbe  estate,  made  uDon 
application  of  the  executrix,  where  the  stipu- 
lated price  was  grosaly  disproportionate  to 
the  value  of  the  property  and  has  ooereted 
to  defraud  the  heir  in  the  sum  of  over  111,000. 
I  Johnson,  7  Cal.  App.  436,  B4  Pac  592. 
'  It  is  no  answer  to  an  application  to 
' — I  a  sale  of  a  partnership  interest,  mad* 


.a; 
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t>j  an  <x«cntoT  Dnder  a  power  fn  tha  will, 
Itial  tbere  was  &  contract  between  tlie  dece- 
dent and  hia  sarviring  paitner  to  aell  tba 
decedent's  interest  to  ttie  ■arviTins  pftTtDBT. 
Eitata  of  Fnller,  2  Cof,  Pro.  Dec  Isf. 


§  136.   Fermu  WDo  nur  Oontart  Validity. 

[b]  Wlien  it  appears  that  ■  price  largely 
in  eicau  of  the  appraiaed  ralne  of  the  land 
pnichased  was  paid  in  cash  bj  the  plaintiff 
11  porcbaser,  whether  for  himaelf  or  for  the 
adminiatfator,  and  the  purchase  money  was 
applied  wholly  for  the  benefit  of  the  eatate, 
and  all  equitable  righta  under  the  porehase 
are  now  vested  in  the  plaintiff,  who  ia  in 
poueauon  of  the  propeitj,  the  executor  can- 
not avoid  the  sale  and  recover  the  possession 
of  the  property  without  returning  the  pur- 
chase money  psid,  or  withont  an  accounting 
in  which  the  purchase  price  entera  as  a  fac- 
tor.—Estate  of  Bichards,  154  Cel.  478,  S8  Paa. 
S28. 

[b]  A*  order  confirming  a  reported  aale  ia 
sot  an  adjudication  against  b,  bidder,  who 
may  not  have  made  any  bid,  or  who  may 
have,  in  proper  time,  revoked  the  same.  In 
an  action  against  him,  the  proceedings  could 
St  most  constitute  evidence  only  of  a  prima 
fide  case. — Jerrue  v.  Superior  Court,  7  Cal. 
App.  717,  93  Pae.  906. 

j  436.   Operation  and  Effect. 

[il  The  probate  sate  did  not  have  the  effect 
to  destroy  or  discharge  the  liens  against  the 
widow 'a  share,  but  merely  bad  the  effect 
to  transfer  the  liena  to  the  interest  of  the 
widow  in  the  proceeds  of  sale. — Estate  of 
Angle,  148  Cal.  102,  82  Pae.  AGS. 

[b]  A  subsequent  bolder  of  a  lien  upon  the 
interest  of  the  widow  in  the  real  estate  of 
her  deceased  husband,  which  has  been  sold 
nnder  order  of  the  probate  court,  can  claim 
DO  right  in  the  widow's  share  of  the  proceeds 
as  against  a  prior  lien  held  thereon  by  the 
administrator  for  tbe  estate,  if  there  ia  no 
residue  belonging  to  the  widow  or  her  sno- 
ressor  in  interest  after  payment  of  the  prior 
lien,— Eatata  of  Angle,  148  Cal.  102,  82  Pae 
StS. 

S  43S.  Opening  or  Vacating— Oronnda. 
[a]  Under  section  15S2  of  the  Code  of  Civil 
Pioeedure,  a  aale  of  real  eatate  belonging  to 
the  eatate  of  a  deceased  person,  made  by  the 
exeeatoi  nnder  a  power  contained  in  the 
wilt,  may  be  refused  confirmation  by  the 
eonrt,  and  a  new  aale  ordered,  in  its  diacre- 
HoD,  if  an  offer  of  ten  per  cent  more  in 
amount  than  that  named  in  the  retnrn  be 
made  to  the  eonrt,  in  writing,  by  a  reapon- 
tible  person.  At  the  time  of  the  hearing  of 
the  retuni,  the  coart  haa  power  to  accept 
sach  enhaneed  offer,  although  it  was  made  in 
consideration  of  the  waiver,  by  the  esecntor, 
of  certain  building  restrictions  imposed  by 
tbe  tenca  of  the  original  aale. — Estate  of 
Beed,  3  Cal.  App.  142,  85  Pa«.  155. 

S  444.    Appeal. 

[a]  When  the  sourt  found  that  on  a  certain 
date  the  court  refnaed  to  eouflrm  tbe  aalea. 


and  the  tpeeiflcationa  of  the  defendant  did 
not  reach  such  finding,  it  must  stand  as  un- 
challenged.—Estate  of  Bieharda,  154  Cal.  478, 
S8  Pae.  5S8. 

[b]  Wbere  a  aaloon  business  with  fiztorea 
belonging  to  tbe  estate  of  a  deceased  person 
was  sold  to  one,  who  bid  t7,000  therefor  con- 
ditionally on  the  proeuremeDt  of  a  licenae 
by  the  bidder,  and  when  the  sale  was  re- 
ported by  the  administrator  a  higher  condi- 
tional bid  was  made  for  47,025,  and  soch 
sale  was  confirmed,  but  tbe  first  conditional 
bidder  procured  the  license,  and  an  absolute 
aale  was  made  to  him  for  the  amount  of  hia 
bid,  on  which  t3,799.50  waa  paid  thereon,  and 
tbe  administrator  reported  such  sale,  and 
procured  the  vacation  of  the  order  con- 
firming the  second  bid,  and  a  confirmation 
of  the  sale  to  the  first  bidder,  it  will  be 
presumed  that  the  court  had  juriadietion  to 
set  aside  the  firat  eonfirmation  and  to  confirm 
the  prior  bid,  in  the  absence  of  a  clear  show- 
ing to  the  contrary. — Jerrue  v.  Superior 
Court,   7   GaL   App.   717,   95   Pae.   806. 

§  445.    Tltl*  and  BJgbtfl  Of  PnicluMis. 

[a]  Tbe  decree  confirming  an  execotor'a  sale 
vesta  title  in  tbe  purchaser,  and  entitles  him 
to  the  rents  of  the  property  between  the 
time  of  confirmation  and  the  delivery  of  the 
deed.— Estate  of  Johnson,  4  Cof.  Pro.  Dee. 
499. 

[b]  Wbere  an  executor  makea  a  sale  of  prop- 
erty on  which  taxes  are  a  lien,  it  is  hia 
duty  toward  the  purchaser  to  remove  the 
lien. — Eatate   of   Johnson,   4    Cof.   Pro.    Dae. 


§  447,    Proceedings  to  Perfect  Title. 

[a]  Where  en  executor  makes  a  aale  of 
property  on  which  there  ia  a  lion  (or  taxes 
and  on  which  rents  accrue  between  the  time 
of  confirmation  and  delivery  of  tbe  deed,  tbe 
superior  court  sitting  in  probate  baa  jnria- 
dietion  to  apply  equitable  principles  as  be- 
tween the  vendor  and  vendee. — Eatate  of 
Johnson,  4  Cof.  Pro.  Dec.  499. 

D.    CONVEYANCE  AND  PB0CEED8. 

§  462Vi.  Conveyance  by  Sola  HeirB  and 
DeTiseea. 
[a]  An  adminiatrator  cannot,  even  nnder  an 
order  of  court  so  authorizing  him,  relinquish 
the  title  of  his  intestate  to  land  within  tbe 
forest  reserve  and  select  other  land  in  lien 
of  it;  but  if  the  administration  haa  so  far 
advanced  as  to  be  clear  of  liabilities,  then  a 
deed  by  the  sole  heirs  and  devisees  for  this 
purpose  will  be  valid. — Estate  of  Beddy,  5 
Cof.  Fro.  Dee.  405. 

§  454.    Proceedings— A  OeneraL 

[a]  Where  property  specifically  bequeathed 
ia  sold  onder  order  of  court,  the  legatee  ia 
not  entitled  to  the  proceeds  before  distribu- 
tion, but  the  same  must  be  held  subject  to 
administration. — Estate  of  Bieaud,  1  Cof. 
Pro.  Dec  213. 
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n.    IN80LVENI  ESTATES, 
i  4S6.    In  0«nenL 

[a]  Where,  in  reBponse,  to  a  demand  for 
tbe  money  by  the  administrator,  who  drew 
&  check  therefor,  the  bank  notified  him  that 
it  had  no  funds  of  the  estate,  and  that  it 
had  applied  them  on  a  mortgage  of  the  dece- 
dent held  by  the  bank,  aod  it  was  afterward 
agreed  by  way  of  compromise  that  11,000 
Ehonld  be  bo  applied  and  the  reeidtie  paid 
to  the  estate,  which  was  insolvent,  the  rule 
that  a  voluntary  payment  by  an  adminis- 
trator of  an  inBolvent  estate  to  a  creditor 
in  exceea  of  his  share  cannot  be  recovered 
is  inapplicable  to  the  $1,000  which  was  with- 
held by  the  bank,  and  never  paid  to  it  by 
the  adminiatrator,  and  it  may  be  recovereii 
from  the  bank  with  interest. — First  National 
Bank  ».  Wakefield,  148  Cal.  558,  83  Pae. 
1078, 

Z.    AOnONS. 

BIOHT  OP  ACTION— BT  CREDITORS.  I  4SS. 
BY    C0EXECUT0B3   AND    C0ADMINI8TRAT0B3, 

|45». 
ACTIONS    BY    EXECUTORS    AND    ADUINISTBA- 
TORS,  I  461. 

DEFENSES.  J  48«. 

ACTIONS    AOAINST    EXEOtTTORS    AND    ADUIH- 

1  STB  A  TORS,  I  4B3 
■^—  IK      PERSONAL      OB      REPRESENTATIVE 
CAPACITY,  1  4flT. 

' DEFENSES,  I  469. 

TIME  TO  SUE  AND  LIMITATIONS.  |  472. 
REMOVAL     OR     DEATH     PENDING     ACTION  — 
3  PRECEDENT.  |  4TS. 
)  PROOF.  }  479. 

ALLEGATION    OP    REPRESENTATIVE    CA- 
PACITY. )  4B0. 

ANSWER,  I  481. 

AMENDMENT,  f  483, 

EVIDENCE,  i  484. 
COSTS.  MS 3. 

APPEAL   AND  ERROR,  I  494. 

§  4S8.    Btglit  of  AcUoa—Bf  Oredltoia. 

[a]  The  mere  filing  of  a  complaint  upon  a 
judgment  against  the  estate  against  the  ad- 
ministrators jnst  before  the  ei  pi  ration  of 
five  years  from  the  date  of  its  finality  is  not 
the  pursuit  of  any  remedy,  and  the  principle 
of  election  of  remedy  does  not  apply  to  estop 
the  plaintiff  from  claiming  under  tbe  jadg- 
mcDt  as  an  allowed  claim,  where  he  took  no 
further  step  in  the  action,  and  issued  no 
summons  therein,  but  practically  abandoned 
it.— Shively  v.  Harris,  5  Cal.  App,  513,  90 
Pac.  971. 
§  iSS.    By  Ooexecutors  and  OoadmlntstnitoTS. 

[a]  Where  plaintiff  as  special  administra- 
trix sued  to  cancel  a  deed  from  the  decedent 
to  the  defendant,  on  the  ground  of  undue 
influence,  and  to  recover  the  property  for 
the  estate,  and,  pending  suit,  a  will  was  pro- 
hated  making  plaintiff  and  defendant  execu- 
trix and  executor,  both  of  whom  qualified, 
and  plaintiff  was  thereupon  substituted  in  her 
capacity  as  executrix,  she  was  entitled  to 
maintain  the  action  as  executrix;  and  the 
defendant,  who  is  sued  individually,  and  as- 
aerta   that   the   property  belongs  to   him  and 


not  to  the  estate,  cannot  avoid  trial  npon 
tbe  merits  and  hold  on  to  the  property  on  the 
ground  tbat,  because  be  was  one  of  the 
executors,  be  could  not  be  sued. — Stohr  v. 
Stohr,  148  CaL  180,  82  Pae.  777. 

§  461.    Actlotu  by  ExecntOTB  mud  AdmlnH- 
traton. 

[a]  In  this  state,  an  administrator  or  ex- 
ecutor may  maintain  an  action  to  set  aside 
a  deed  made  by  his  intestate  or  testator 
on  the  ground  of  undue  influence  exercised 
by  the  grantee;  and  a  tenant  of  the  admin- 
istrator, if  sued  for  tbe  possession  by  a  mala 
fides  purchaser  from  such  grantee,  may  set 
up  as  a  defense  that  the  deed  was  obtained 
by  undue  influence. — Doherty  v.  Courtney, 
IGO  CaL  606,  89  Pac.  434. 

[b]  The  presentation  and  allowance  of  a 
contingent  claim  of  the  estate  of  the  deceased 
beneficiary  against  the  estate  of  tbe  deceased 
payee  of  the  note  cannot  be  regarded  as  a 
judgment  on  which  payment  can  be  ordered, 
and  cannot  estop  the  estate  of  the  beneficiary 
from  enforcing  proportionate  payment  from 
the  bank  out  of  the  proceeds  of  the  note 
in  its  hands. — Thompson  v.  Bank  of  Cali- 
fornia, 4  Cal.  App.  660,  88  Pac.  987. 

[c]  An  action  cannot  be  sustained  by  tbe 
administrators  to  have  it  declared  that  a 
judgment  against  the  estate  is  barred  by  tbe 
statute  and  is  not  a  claim  against  tbe  estate. 
Shively  v.  HarrU,  5  CaL  App.  513,  90  Pac. 
971. 

§  464.    Defenses. 

[a}  A  claim  presented  by  tbe  defendant 
against  tbe  estate,  allowing  a  credit  for  tbe 
account  sued  upon,  and  showing  a  balance 
due  from  the  estate  to  the  defendant,  does 
not  show  an  acknowledgment  of  any  subsist- 
ting  debt  aa  to  such  account,  but  expressly 
negatives  sucb  inference. — Visher  v.  Wilbur, 
S  CaL  App.  662,  SO  Pac.  1065,  SI  Pac.  412. 

§  466.    Actions  Against  Executors  and  Ad- 
ministrators. 

[a]  Plaintiffs  did  not  waive  their  right  to 
commence  action  against  the  administrator 
within  a  year  after  the  issuance  of  letters 
by  commencing  tbe  action  against  tbe  heirs 
before  his  appointment.— -Chu  re  hill  v.  Wood- 
worth,  148  CaL  669,  113  Am.  St.  Bep.  324, 
8*  Pac.  155. 

[b]  If  tbe  trustees  named  In  the  will  bad 
qualified,  and  upon  their  demand  tbe  execo- 
tiiz  into  whose  hands  tbe  trust  funds  bad 
come,  bad  refused  to  pay  tbe  fund  to  tbem, 
the^  could,  under  section  1666  of  the  Code  of 
Civil  Procedure,  have  maintained  an  action 
of  debt  against  her  for  the  fund.  Ferbaps, 
after  ber  death,  tbe  beueflciaries  under  tbe 
will  eonld  claim  the  same  right,  under  that 
section,  and  sue  for  tbe  fund  as  a  debt,  al- 
though not  converted  by  her  to  her  own  use. 
Burke  v.  Maguire,  154  CaL  456,  B8  Pac.  21, 


§  467. 


-  In   Personal   or  BepresentaUv* 


Sa]  An  action  by  a  di^itribotee  of  the  estate 
a  deceaaed  person,  bronght  under  section 
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1666  of  the  Code  of  CitU  ProcedoTe  againet 
sn  executor  to  recover  a  distributive  share 
ii  out  against  the  ezeeutor  individual Ij,  and 
not  in  his  representative  e&paeitj',  and  may 
be  canstrued  ai  ■□  broagbt,  notwithstanding 
in  the  title  of  the  action  the  defendant  ii  de- 
Hribed  "aa  eiecator." — St.  Mark's  Hoapital 
y.  Perry,  152   Cal.  338,  92  Pae.  864. 

§  469.    Detanses. 

[a]  Id  an  action  bj  an  ezeeatrix  who  ia 

■Die  devisee  under  a  will  of  a  testatrii,  exe- 
tutpd  several  yeara  before  her  death,  to  re- 
cover the  value  of  land  deeded  by  her  while 
of  DDBound  mind,  and  conveyed  by  the  grantee, 
the  defendant  is  estopped  by  a  jud)[nieni  in 
probate  of  the  will  pleaded  by  plaintiff,  in 
the  proceedings  upon  which  it  appears  that 
defendant  set  up  another  will  execoted  at 
Ibe  tame  time  as  the  deed,  devising  the  land 
to  him,  which  he  claimed  aa  a  revocation 
of  the  prior  will  and  also  set  ap  hia  deed 
M  evidence  of  title,  whereupon  it  waa  ad- 
judged by  the  court  that  the  first  will  was 
Tslid.  and  that  the  second  will  and  deed  were 
executed  while  the  testatrix  was  of  ncsonnd 
mind  and  nnder  the  nodue  influence  of  the 
defcDdaot,  and  was  invalid  and  void,  end  he 
rannot  assert  anything  to  tbe  contrary  of 
inch  judgment,  in  the  subsequent  action  by 
the  eiecutrix.—Clapp  t.  Vatcher,  9  Cal.  App. 
463,  69  Pac.  S49. 
§  472.    Tims  to  Sua  uid  Llndtatiana. 

[a]  Tbe  plaintiffs  were  not  obligated  to  pro- 
enre  the  earlier  appointment  of  the  adminis- 
Itator.  A  party  having  a  cause  of  action 
against  the  estate  of  a  deceased  person  is  not 
bODDd  to  cause  administration  to  be  had. 
Tbe  statute  expressly  extends  bis  time  one 
yeir  after  the  issuance  of  letters. — ChDrchill 
T.  Voodworth,  148  CaL  669,  113  Am.  St.  Bep. 
324,  S4  Pae.   155. 

[b]  A  first  coant  in  the  complaint,  seeking 
a  share  in  fnnds  of  the  deceased  husband 
slleged  to  bave  been  concealed  by  the  de- 
ceased wife  as  executrix,  and  not  included 
in  the  inventary  made  by  her  as  executrix 
fourteen  years  before  suit,  to  tbe  extent  of 
t40,00O  in  money  and  $10,000  in  notes  and 
mortgages,  alleged  not  to  have  been  discov- 
ered until  after  her  death,  bat  not  alleging 
any  facts  and  circumstances  aafficient  to  show 
that  the  means  of  knowledge  last  availed 
of  were  not  at  all  times  open  to  the  plaintiff. 
or  that  he  did  not  know  all  tbe  resoureea  of 
the  estate  or  that  the  busband's  will  dis- 
posed of  property  largely  In  excess  of  the 
amount  inventoried,  and  not  alleging  inquiry 
as  to  facts  which  plaintiff  must  be  presumed 
to  Imaw,  nor  that  plaintiff  believed  and  relied 
upon  tbe  false  inventory  and  waa  thereby 
led  to  forego  further  inquiry,  nor  that  the 
facts  might  not  have  been  discovered  with 
reasonable  diligence  within  three  yi-ais  after 
the  fraud  was  perpetrated  or  more  than  three 
years  before  suit,  is  insufiicient  to  state  a 
eanse  of  action,  and  a  general  demurrer  there- 
to was  properly  sustained. — Burke  v.  Maguire, 
154  Cal.  46S,  98  Pac.  31. 

[t]  I'nder  section  1504  of  tbe  Code  of  Civil 
Procedure,  a  final  judgment  recovered  against 


administrators  has  only  tbe  effect  of  an  al- 
lowed claim,  which  must  be  directed  to  be 
paid  in  the  course  of  adminislratioc,  and  no 
Btatate  of  limitations  can  run  against  the 
judgment,  though  more  than  Ave  years  have 
elapsed  from  the  date  when  it  became  flnal, 
while  the  administration  still  continues. — 
Shively  T.  Harris,  5  Cal.  App.  513,  90  Pac. 
971. 

[d]  Under  the  circumstances  of  tbe  ease, 
the  duly  verified  claim  presented  in  time 
afforded  sufSeient  information  to  the  execu- 
tor to  enable  him  to  act  u^'on  the  same  ad- 
visedly; and  the  claim  being  then,  on  its 
face,  a  year  within  the  limitation  of  the 
statute,  and  tbe  statute  in  fact  not  having 
run  when  the  claim  was  acted  upon  more 
than  one  year  later,  it  wonld  be  contrary  to 
the  plainest  principles  of  justice,  and  to  allow 
the  executor  to  take  advantage  of  bis  own 
delay,  and  attaching  too  mucb  importance 
to  the  face  of  tbe  claim,  to  hold  that  the 
plaintiff  cannot  maintain  this  action  because 
the  claim  did  not  then  BufHcicntly  apprise 
him  of  the  statute  of  limitations.— Scott 
Stamp  etc.  Co.,  Ltd.,  v.  Leake,  9  CaL  App. 
511,  99  Pac.  731. 

§  476.    Bamoval  or  Death  Ponding  Action — 
Condltioiu  Precedent. 

[a]  Creditors  of  an  insolvent  banking  cor- 
poration, who  became  aucb  subsequent  to  the 
settlement  of  tbe  final  accounts  of  the  execu- 
tors of  a  deceased  stockholder,  who  presented 
no  claim  against  tbe  estate,  cannot,  after 
distribution  of  the  estate,  which  closed  it  so 
far  as  any  claims  against  it  were  concerned, 
maintain  any  action  against  the  executors  to 
enforce  the  personal  liability  of  the  deceased 
stockholder.— Childa  v.  De  Laveaga,  150  Cal. 
281,  89  Pae.  82. 

[b]  The  pendency  of  appeals  from  the  de- 
cree of  distribution  which  only  involved  the 
rights  of  the  distributees  as  between  them- 
selves, cannot  affect  the  right  of  the  creditors 
of  the  corporation  to  maintain  such  action 
after  the  entry  of  the  decree  appealed  from. 
('>ii1ds  T.  De  Laveaga,  ISO  Cal.  281,  69  Pac. 
82. 

[c]  In  an  action  by  an  executrix  to  quiet 
title  (with  other  lands)  to  a  tract  of  land 
occupied  by  defendant  town  as  a  public 
street,  where  the  tonn  by  cross- com  plaint 
sought  to  enforce  specific  performance  of  a 
contract  between  the  town  and  the  testator 
to  convey  such  tract  of  land  to  tbe  town 
as  a  public  street,  for  an  adequate  considera- 


which  was  tendered  to  plaintiff  and  refused, 
such  cross-complaint  seeks  to  enforce  a  con- 
veyance of  real  property  held  in  trust  by 
the  testator,  and  no  presentation  of  the  claim 
on  tbe  part  of  the  town  was  required  to  bo 
made  to  tbe  executrix,  in  order  to  maintain 
the  cross-complaint.- Brown  r.  Town  of 
Sebastopol,  15.1  Cal.  704,  96  Pac.  303,  18  L. 
E.  A.,  N.  8.,  178. 

[d]  In  several  actions  by  distributees  who 
were  legatees  under  the  will  of  a  deceased 
husband,  against  tbe  estate  of  the  deceased 
wife  who  was  executrix  of  the  will  of  the 
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haBband,  by  tbe  termi  of  which  a  fund  wai 
dsvised  to  trasteea,  tbe  income  of  which  waa 
to  be  paid  to  tbe  wife  during  bar  Ufe,  and 
the  pnocipal  npon  her  death  to  be  distrib- 
uted among  the  legatees, — it  appearing  that 
the  truatees  had  failed  to  qaalify,  and  that 
the  whole  fund  was  held  by  the  wife  u  execu- 
trix,— when  no  attempt  is  made  in  any  of 
the  aetiona  to  follow  specific  trust  property, 
bnt  each  of  the  legatees  is  seeking  only  a 
money  judgment  against  the  estate  of  the 
deceased  wife,  a  presentation  of  the  claim  of 
each  of  tham  against  her  estate  is  essential 
to  the  cause  of  action  stated  in  second  count 
of  the  complaint,  involving  such  demand. — 
Bnrhe  v.  Maguire,  154  Cal.  456,  98  Pae.  21. 

[e]  If,  aa  matter  of  fact,  the  administratDT 
has  become  the  custodtEtn  of  a  fund  which  is 
no  part  of  the  estate  of  the  deceased  execn- 
trix,  and  which  is  not  claimed  to  be  any 
part  thereof,  no  action  will  lie  against  him, 
without  a  previons  demancl  of  the  fund  be- 
fore suit.— -Burke  ▼.  Maguire,  1S4  CaL  456, 
98  Pae.  21. 

§  479.    PleadUtg  And  Proof. 

[a]  When  the  administrator  la  not  person- 
ally sued,  and  is  only  made  a  party  in  bia 
official  capacity  as  administrator,  and  the 
judgmeut  prayed  for  is  against  the  estate  of 
tbe  deceased  ezecntrix,  to  be  paid  in  due 
course  of  administration,  and  no  facts  are 
pleaded  authorizing  a  diSerent  eause  of  ac- 
tion in  equity  to  enforce  a  trust  against  tbe 
admintstratOT  individually  in  the  interests  of 
justice,  as  successor  in  the  custody  of  the 
trust  fund,  the  eomplitint  cannot  be  held  good 
on  that  theory.— Burke  v.  Magnire,  154  Cal. 
456,  98  Pac.  SI. 


it  is  not  averred  that  the  fund,  or  any  note 
or  chose  in  action  representing  it,  or  any 
property  into  which  It  bad  been  converted, 
ever  came  into  bis  possession. — Burke  v. 
Uaguire,  154  CbI.  456,  9S  Pae.  21. 

ie]  The  failure  to  allege  tbe  preseutation 
a  elaim  to  tbe  administrator  of  an  estate 
does  not  ahow  a  ease  coming  within  tbe  rea- 
son of  the  exception  made  as  to  the  statute 
of  limitations.  Tbe  administrator  acts  in  a 
trust  capacity,  and  it  is  bis  duty  to  insist 
upon  a  compliance  with  the  plain  provision  of 
section  1500  of  the  Code  of  Civil  Procedure, 
in  order  to  protect  tbe  estate  against  nnuec- 
cssary  litigation.  Its  benefits  to  the  estate 
are   not  personal   to   him,   and   it  is   not   hia 

Krsonal  privilege  to  waive  them. — Barke  v. 
agnire,  154  Cal.  456,  98  Pec.  21. 

[d]  In  the  absence  of  averments  of  a  con- 
version, or  some  other  breach  of  trust  by 
the  executrix,  no  action  at  law  can  be 
maintained  by  tbe  beneficiaries  of  the  hus- 
band's estate  against  the  estate  of  the  de- 
eeaeed  executrix  without  averring  the  pres- 
entation of  a  claim  against  her  estate. — 
Burke  v.  Maguire,  154  Cal.  456,  98  Pac.  21. 

[e]  It  cannot  be  presamed  that  the  execu- 
trix mingled  the  trust  fuud  with  her  estate, 
or  converted  It  to  her  own  use,  when  neither 
of  these  facts  is  alleged  in  the  complaint. — 
Burke  T.  Maguire,  154  Cal.  456,  98  Pac.  21. 


[f]  The  second  count  in  the  complaint  for 
a  judgment  against  the  estate  of  the  deceased 
executrix  cannot  be  held  good  as  a  com- 
plaint in  equity  to  follow  a  trust  fund  and 
obtain  an  order  on  the  administrator  of  her 
estate  to  turn  over  to  tbe  plaintifF  the  share 
of  the  trust  fund  claimed  by  plaintiff,  when 
no  breach  of  trust  is  alleged  in  the  complaint 
either  by  the  execntrix  in  her  lifetime  or  by 
her  adminietTBtor. — Burke  v.  Maguire,  154 
Cal.  456,  98  Pac  21. 

[g]  A  complaint  against  an  estate,  stating 
a  cause  of  action  sounding  in  contract,  which 
does  not  aver  that  a  elaim  for  tbe  cause  of 
action  has  been  presented  to  the  admtnis' 
trator,  is  subject  to  a  general  demurrer  on 
the  ground  that  It  fails  to  state  a  cause  of 
action  against  the  estate. — Burke  y.  Maguire, 
154  Cal.  456,  98  Pac.  21. 

[b]  Where,  after  the  estate  was  set  apart 
to  the  widow,  who  had  been  appointed  admin- 
istratrix of  tbe  estate  of  her  deceased  hus- 
band, ■  complaint  in  an  action  thereafter 
begun  on  a  note  indorsed  by  tbe  decedent 
and  another  person  to  the  plaintiff,  making 
the  widow  a  party,  aa  administratrix,  alleg- 
ing that  tbe  property  was  set  apart  to  her, 
and  that  no  notice  to  creditors  was  ever 
published  without  alleging  tbe  existencQ  of 
any  other  property,  or  tbe  presentation  of 
any  elaim  against  tne  estate,  states  no  cause 
against  the  widow,  as  administratrix,  or  in- 
dividually.—Wills  V.  Booth,  6  Cal.  App.  197, 
91  Pae.  759. 

[i]  In  an  action  upon  a  rejected  claim 
against  the  estate  of  a  deceased  person  for 
the  balance  of  an  account  for  services  ren- 
dered to  the  deceased  as  a  clerk  for  k 
monthly  salary  at  an  agreed  rate,  the  fact 
that  only  e,  portion  of  the  salary  was  drawn, 
and  that  the  residue  was  left  unpaid,  with 
which  it  was  intended,  when  paid,  to  buy 
furniture  for  a  home  which  the  employer  bad 
agreed  to  provide,  does  not  establish  a  trust 
on  the  part  of  tbe  employer  for  the  balance 
of  the  salary  earned,  or  show  any  variance 
from  the  claim  presented  therefor. — Cheney 
T.  McOarrin,  7  CaL  App.  71,  »3  Pae.  386. 

(j]  When  decedent  bought  goods  from  plain- 
tiff at  New  York,  and  after  six  months*  ab- 
sence from  the  state  died  one  year  and 
twenty-three  days  from  the  purchase,  with- 
out payment,  and  her  executrix  received  » 
verified  claim  for  tbe  amount  dne  one  month 
later,  and  thirteen  days  before  issuance  of 
letters  testamentary,  and  retained  the  iam« 
one  year  and  twenty-eight  days  thereafter, 
and  then  rejected  the  claim,  as  barred  in  tvro 
years  from  the  purcbaee,  an  averment  in  th« 
complaint  filed  three  months  after  such  re- 
jection, setting  up  tbe  six  months'  absence 
from  tbe  state,  to  take  the  case  out  of  the 
statute  of  limitations,  did  not  show  a  ehnngtt 
of  the  cause  of  action  on  the  rejected  elaim; 
and  the  court  erred  in  applying  the  rule  that 
because  tbe  facts  pleaded  were  not  set  forth 
in  tbe  claim,  the  plaintiff  cannot  recover 
npon  any  cause  of  action  not  stated  therein, 
and  in  giving  judgment  for  tbe  estate. — 
Scott  Stamp  etc.  Co.,  Ltd.,  r.  Leake,  9  CaL 
App.  511,  SB  Pae.  73L 
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[k]  The  el&im  presented  and  rejected  is 
ii]«nticsl  with  the  claim  sued  upon;  (.nd  the 
plaintiff  had  the  right  to  show  that  his  ac- 
tion, sppareDtlj  not  commenced  in  time,  was 
in  fact  commenced  within  the  time  allowed 
V  itatnte,  after  the  canse  of  action  arose 
in  decedent'i  lifetime. — Scott  Stamp  etc.  Co., 
Ltd.,  T.  Leake,  9  CaL  App.  511,  99  Fae.  731. 

S 180.    AUsgatlon     of     B«pieaenUtlve 

Oapacitr. 

fn]  Altboagh  the  eatate  of  the  deceased 
cliiid  had  been  distribnted  prior  to  the  Sling 
of  the  cross-complaint,  yet,  wben  the  execu- 
tors havs  not  been  discharged  and  there  is 
BD  pretense  that  the  land  sued  for  has  been 
receiTed  for  the  benefit  of  the  estate,  the 
objection  that  they  eaunot  recover  goes  tt 
tbeir  capacity  to  sne,  and  must  be  deemed 
waived  when  not  presented  by  answer  to  the 
cross-complalat. — Bollinger  t.  Bollinger,  154 
Cal.  693,  99  Fae.  196. 

[b]  When  the  cause  of  action  alleged  and 
found  belonged  to  the  deceased  child  at  the 
time  of  her  death,  and  the  allegations  of  the 
tross-eom plaint  allege  her  death,  and  the  dne 
appointment  of  respondents  as  her  executors, 
and  the  issuance  to  them  of  letters  testa- 
meatary  which  have  not  been  revoked  or  dis- 
eiiarged,  and  that  they  are  still  the  duly  qual- 
ified and  acting  execntors  of  the  estate,  and 
they  are  not  denied  or  countervailed  in  the 
answer,  under  such  admitted  allegation  they 
icere  entitled  to  sue  for  any  rights  for  her 
benefit  belonging  to  the  estate, — Bollingec  v. 
BoIliDger,  154  Cal.  695,  99  Fae.  196. 

§  481.    AnBwei. 

[a]  Where  an  answer  by  an  execntor  con- 
tains a  positive  allegation  as  to  the  terms  by 
which  the  decree  of  distribution  allots  a 
ptrlicalar  distributive  share,  a  subsequent 
allegation  therein,  based  on  information  and 
belief,  that  the  decree  distributes  such  share 
on  certain  stated  conditions  will  be  construed 
ag  a  mere  conclusion  of  the  pleader  as  to  the 
legal  effect  of  the  terms  of  the  decree. — St. 
Uary's  Hospital  t.  Perry,  1S2  CaL  338,  92 
Pac  864. 

[h]  In  an  action  upon  a  judgment  against 
a  deceased  testator,  to  which  the  executors 
pleaded  in  defense  that  the  note  upon  which 
It  was  rendered  was  fraudulently  procured 
without  consideration,  about  February  1, 
13S3,  to  obtain  property  deeded  by  decedent 
in  trust,  by  taking  advantage  of  bis  in- 
capacity under  an  a^eement  that  the  judg- 
ment should  be  obtsaned  for  the  parpoae  of 
setting  aside  the  trust,  and  should  be  used 
for  no  other  parpose,  averments  in  the  an- 
swer that  decedent,  "in  the  month  of  Feb- 
nary,  1893,  and  for  a  long  time  prior  thereto, 
was  improvident,  and  addicted  to  the  con- 
stant and  excessive  use  of  intoxicating  liq- 
uors, and  was  thereby  incapable  of  transacting 
hosiness,"  sufficiently  shows  his  incapacity 
OD  the  first  day  of  February,  1893,  as  against 
a  general  demurrer,  with  no  suggestion  of 
uncertainty  as  to  the  defense  pleaded. — Mc- 
Colftan  V.  Muiiland,  2  Gal.  App.  6,  S2  Fae. 


1482.- 

[a]  The  court  properly  refused  to  allow  the 
plaintiff  to  amend  bis  complaint  by  tendering 
an  issue  utterly  inconsistent  with  the  cause 
of  action  presented,  and  with  the  claim  pre- 
sented against  the  estate,  which  is  sued  upon. 
Simpson  v.  Miller,  7  Cal.  App.  248,  94  Pac 
252. 

§  484.    Evldencn. 

[a]  In  an  action  on  a  rejected  claim  against 
the  estate  of  a  decedent,  a  letter  of  plaintiff 
to  third  persons  bearing  directly  upon  the 
transaction  in  controversy,  and  abowiog  other 
unpaid  claims  in  his  favor  against  the  estate 
amonnting  to  a  larger  sum,  was  properly  ad- 
mitted in  evidence,  as  tending  to  discredit 
plaintiff's  claim. — Sanguine tti  v.  Pelligrini, 
2  Cal.  App.  294,  83  Pac.  293. 

[b]  In  an  action  against  the  administratrix 
upon  a  rejected  claim  for  meals  furnished 
and  money  loaued  to  the  decedent,  the  plain- 
tiff's book  of  accounts  was  properly  admitted 
in  evidence  to  show  the  number  of  meals  fur- 
nished to  the  employees  o{  the  deceased  at 
his  request,  in  connection  with  evidence  tend- 
ing to  show  that  if  was  a  book  of  original 
entries,  and  wai  fairly  and  honestly  kept. 
What  credit  was  to  be  given  to  the  entries 
was  for  the  trial  court  to  determine. — Yick 
Wo  V.  Underbill,  5  Cal.  App.  519,  90  Fae. 
967. 

[c]  Held,  that  there  waa  evidence  in  the 
record  outside  of  the  book  of  account  which 
tended  to  sustain  the  finding  of  the  court  as 
to  the  valne  of  the  meals  furnished;  and  that 
the  court  properly  allowed  one  of  the  em- 
ployees of  the  deceased  to  testify  that  he 
was  paid  a  fixed  sum  and  his  board  by  the 
deceased,  and  that  this  board  was  furnished 
by  plaintiff.— Tick  Wo  v.  Underbill,  5  Cal, 
App.  519,  90  Pac.  967. 

§  493.    Oosta. 

[a]  The  costs  in  an  action  to  quiet  title 
against  an  executor,  which  was  contested  by 
him,  are  an  incident  to  a  judgment  for  the 
plaintiff;  and  it  waa  within  the  discretion  of 
the  court  to  award  the  costs  against  the  ex- 
ecutor personally,  withont  any  necessity  of 
finding  mismanagement  or  bad  faith  of  the 
executor.— Meyer  v.  O'Bonrke,  150  CaL  177, 
88  Fae.  706. 

[b]  In  the  absence  of  special  statutes  as  to 
costs  against  an  executor,  the  general  rule 
is  that  costs  should  be  imposed  upon  the 
executor  individually,  leaving  him  the  right 
to  seek  an  allowance  for  ^payment  thereof 
from  the  probate  court,  which  may  allow  it 
or  not,  according  as  his  conduct  in  the  suit 
may  appear  to  it  discreet  or  otherwise. — 
Meyer  v.  O'Eourke,  150  Cal.  177,  88  Fnc.  706. 

[c]  In  an  action  against  an  executor  to  re- 
cover a  distributive  share  of  money,  in  which 
judgment  is  rendered  for  the  distributee,  in- 
terest is  properly  allowed  from  the  time  the 
money  should  have  been  paid.  Costs  are  al- 
lowable as  in  other  cases,  and  both  such  costs 
and  interest  are  chargeable  only  against  the 
executor  individually,  and  not  against  the 
estate.    Such  judgment  need  not  declare  th* 
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tenna  and  eouditions  under  which  ihe  plain- 
tiff takes  the  money,  ai  those  matters  are 
determined  br  the  decree  ol  distribntion. — 
St.  Mary's  Hospital  t.  Perry,  152  CaL  338, 
92  Fac.  S64. 

§  494.    Appeal  and  EiTOr. 

[a]  Tbongh  no  modification  of  tlie  judgment 
can  be  allowed  to  the  detriment  of  the  eetate 
of  the  adverse  party,  the  appeals  will  be  re- 
tained for  modification  of  tne  jadgment  in 
favor  of  the  creditor  secured  In  respect  of 
ezcessive  interest  allowed,  which  will  ben- 
efit and  not  injure  the  estate  of  the  adverse 
party,  and  will  also  benefit  the  appellants  in 
the  matter  of  an  aeeonnting  between  estates 
represented  by  them,  which  are  included  in 
the  seenrit^  held  by  such  creditor. — Bell  v, 
San  Francisco  Savings  Union,  1S3  Cal.  64, 
94  Pac.  225. 

[b]  A  special  administrator,  whose  order 
of  appointment  conferred  upon  him  anthority 
to  preserve  and  protect  the  estate  of  a  de- 
ceased defendant  who  died  after  judgment, 
and  who  was  pro  perl;  substituted  for  such 
defendant  in  the  court  below,  had  authority 
to  appeal  to  the  supreme  court  in  an  equity 
ease,  and  the  appeal  eannot  be  dismissed  for 
his  want  of  capacity  to  prosecute  the  appeal. 
Davey  y.  iiulioj,  7  Cal.  App.  1,  93  Pac.  29T. 


the  adverse  order  has  tendered  his  resigna- 
tion and  that  bis  succesHor  has  been  ap- 
Kinted,  whatever  effect  that  may  have  upon 
I  appeal,  the  appeal  by  the  nonresident 
heirs  must  nevertheless  be  retained  for  de- 
termiaation  upon  tbe  merits. — Estate  of 
Graves,  8  Cal.  App.  254,  93  Pac.  7S2. 

[d]  0pDn  appeal  by  tbe  eiecutor  as  such 
from  tbe  costs  awarded  against  him,  the  es- 
tate is  not  an  aggrieved  party  antitled  to 
raise  the  question  of  tbe  constitutionality 
of  section  1509  of  the  Code  of  Civil  Proce- 
dure, lo  order  to  have  his  objection  thereto 
considered,  he  should  have  connected  faim- 
seit  Individually  with  the  proceedings  by  mo- 
tion for  relief  from  the  costs,  and  appeal  in 
bis  individual  capacity  as  a  party  aggrieved. 
Ueyec  v.  O'Bourke,  150  Cal.  177,  8S  Pac.  708. 

[e]  A  motion  by  the  respondent  to  affirm 
the  judgment  should  be  granted  upon  the 
record  showing  that  the  action  was  com- 
menced after  the  original  decree  of  distribu- 
tion, as  well  as  for  tbe  reasons  appearing 
from  a  showing  that  the  appeals  therefrom 
had  been  finally  determined,  and  the  estate 
finally  distributed,  and  the  sole  surviving  ex- 
ecutor, respondent,  at  well  as  the  estates  of 
tbe  deceased  executors,  had  been  finally  dis- 
charged from  all  liability,  so  that  no  admin- 
istration Is  ponding,  and  no  relief  asked  for 
by  the  appellants  could  be  made  applicable 
or  be  enforced. — Cbilda  v.  De  Laveaga,  150 
Cal.  2SI,  89  Fae.  82. 

XI.    AOOOUNTINa  Aim  SETTLEMENT. 

A.  Duty  to   Account,   H   495-498^. 

B.  Proceedings  for  Accounting,  H  499-504. 

C.  Charges  and  Credits,  H  505-513. 

D.  Compensation,  SS  S14-52Q, 


A.    DUTY  TO  ACCOUNT. 
S  496.    Nttnn  and  aronnda. 

[a]  Where  tbe  widow  was  the  executrix  and 
the  sole  beneficiary  of  the  estate,  and  the 
debts  were  all  paid,  and  there  was  no  real 
necessity  for  a  final  accounting,  she  was  enti- 
tled to  waive  the  rendition  and  settlement  of 
such  account,  and  to  obtain  a  decree  of 
distribution  upon  an  independent  petitioa 
therefor,  and  there  being  no  objection  or  ap- 
peal by  any  other  person,  the  decree  of  dis- 
tribntion was  rendered  valid  and  secure 
against  collateral  attack. — Uiddlecoff  v.  Su- 
perior Court,  149  Cal.  94,  84  Pac.  764. 

[b]  It  is  the  duty  of  an  exeentrix  to  make 
a  showing  to  the  court  of  tbe  disposition  of 
the  difference  between  what  tbe  estate  i> 
prima  facie  entitled  to,  and  what  it  ta  claimed 
was  tbe  whole  amount  received  by  her. — 
Estate  of  HcCongal,  1  Cot.  Pro.  Dec.  458. 

§  497.    Wlio  m^  b«  SeqnliMl  t«  Account 

[a]  A  special  administrator  is  subject  to  the 
provisions  of  sections  1622  to  1827  of  tbe 
Code  of  Civil  Procedure,  in  regard  to  "ac- 
counting and  settlement  by  executors  and 
administrators,"  and  may  exhibit  an  account 
for  settlemcDt,  pending  his  administration, 
and  prior  to  the  appointment  of  a  regular 
executor  or  administrator. — French  v.  Su- 
perior Court,  3  Cal.  App.  304,  85  Pae.  133. 

[b]  One  who  is  the  trustee  of  a  person  since 
deceased,  under  an  express  trust  voluntarily 
assumed  in  the  lifetime  of  the  decedent,  can- 
not, by  virtue  of  the  Code  of  Civil  Procedure, 
section  1461,  be  ordered  to  account  before 
the  court  wherein  the  administration  of  the 
decedent's  estate  is  pending. — Estate  of 
Cbappelle,  2  Cof.  Pro.  Dec  34. 

B.    PROCEEDINGS  FOE  ACCOUNTING. 

NATURE    OP    PROCEEDINGS,  1 199. 

PROCEEDINGS  FOB  FINAL  SETTLEMENT.  I  503. 

. ACTIONS  FOR  AOCOUNTIKQ  AND  ADUIN- 

I8TRATI0N  StnTS,  t  SOS. 

—  APPOINTMENT  OP  ATTORNEY  FOR  AB- 
SENT AND  MINOR  HEIRS.  I  G03U. 

§  499.    Hatura  of  ProcsAdUigs. 

[a]  Proceedings  for  the  settlement  of  the 
estate  of  a  decedent,  and  matters  connected 
therewith,  are  not  civil  actions  within  the 
meaning  of  the  Code  of  Civil  Procedure,  aec- 
tions  392-395,  nor  within  the  meaning  of 
section  15  of  article  1  of  the  constitution. — 
Estate  of  Harris,  3  Cof.  Pro.  Dee.  1. 
§  602.    PiocMdlnga  for  Final  Sottlomant. 

[a]  It  ia  the  duty  of  tbe  court  and  exeea- 
tor  to  close  an  administratiou  speedily,  and 
as  soon  as  the  debts  and  expenses  of  admin- 
istration are  paid  and  there  are  persons  en- 
titled to  the  possession  of  tbe  estate.— Estate 
of  Tessier,  2  Cof.  Pro.  Dee.  302. 

[b]  Tbe  term  "final  aeconnt,"  as  used  in 
Code  of  Civil   Procedure,  section    1652,    ap- 

Clies  only  to  the  cases  mentioned  in  tbe  last 
air  of  section  1651;  and  the  term  "final 
settlement,"  as  nsed  in  section  1665,  applies 
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not  gpeciallj  to  the  aettlemeat  af  s  "fiuJ 
iccooiit"  (in  tbB  seoBa  of  h  aeeond  keeonnt, 
u  oreicribed  bj  section  1652),  but  to  mj 
MtUentent  of  Bceonot  wbicb  completea  the 
payment  of  the  debts  and  determioea  the  dii- 
tiibiLlable  assets— £lBtate  of  Callaghan,  8 
Cof.  Pro.  Dee.  84. 

[e]  The  aeconnt  of  an  ezeeator  maj  be  re- 
guded  as  final,  although  it  does  not  set  forth 
tha  amount  of  his  eommlBsIons  or  the  amount 
of  the  attorney's  fees,  and  altbongh  there 
ttave  other  snmi  aeeraed  to  the  estate  since 
tlie  filing  of  the  aeeoant.— Estate  of  Cal- 
Ughan,  3  Cof.  Pro.  Dee.  84. 

[d]  The  "flnalitj"  of  the  account  of  an 
eieentor  is  to  be  determined  bj  reference  to 
its  eompleteness  and  to  the  clrcamstances  of 
the  estate,  and  not  bj  reference  to  the  title 
which  the  execntors  choose  to  applj  to  it. — 
Estate  of  Callagban,  3  Cof.  Pro.  I>ec.  84. 

[e]  The  st&tntes  do  not  require  that  an; 
particular  designation  should  be  given  by 
cieculors  to  any  account  which  thej  maj 
file;  the  code  leaves  the  nature  of  the  ac- 
count to  be  determined  bj  its  intrinsic  qual- 
ities and  contents,  and  not  by  any  title  '" 


[f]  A  final  account,  ezeept  as  the  term  is 
nsad  in  Code  of  Civil  Procedure,  sections 
1S52,  1653,  merely  means  a  complete  account 
of  all  matters  necessary  for  the  complete  ad- 
niinistratiOD  of  the  estate,  and  a  "final  set- 
tlement" means  such  a  settlement  as  com- 
pletes all  matters  which  the  eonrt  shonld  aet 
upon  to  eover  all  the  true  functions  of  admin- 
istration, namely,  which  provides  for  the  pay- 
neat  of  all  presented  debts,  which  passes 
npoD  all  receipts  and  disbursements  up  to 
the  date  of  the  payment  of  the  debts  and 
the  expiration  of  uie  normal  period  of  admin- 
istiatioD,  and  puts  the  court  in  possess 
dats  infiicient  to  determine  and  asc 
the  distributable  assets. — Estate  of  Callaghan, 
3  Cof.  Pro.  Dec.  84. 

[g]  A  "final"  or  second  account  is  not  con- 
templated by  the  cods,  except  in  the  single 
case  where  the  coart,  on  settling  the  original 
or  general  account,  determines  that  the  es- 
tate is  not  ready  for  closing,  and  fixes  a  limit 
far  the  rendering  of  another  Bceonnt. — Estate 
of  Csllagbau,  3  Cof.  Pro.  Dec.  S4. 

[h]  In  ordinary  estatea  there  is  no  neces- 
sity for  more  than  one  account,  which  is  a 
final  or  eomplete  account. — Estate  of  Cal- 
Ughan,  3  Cof.  Pro.  Dec.  S4. 

S  603.   Actions     for    Acconnting    and 

Admlnivtratton  Suits, 
[a]  A  citation  served  on  the  defendants  Sep- 
tember 3d,  and  requiring  them  to  appear 
at  ten  o'clock  A.  M.  on  September  8th,  is 
snfBcient  nnder  section  1711  of  the  Code  of 
Civil  Procedure,  which  declares  that  cita- 
tions most  be  served  at  least  five  days  before 
the  retam  day  thereof.  The  statute  does  not 
require  the  lapee  of  five  full  days  between 
the  day  of  service  and  the  day  of  appear- 
ance.—Batata  «f  CaSrey,  5  Cof.  Pro.  Dec. 
43L 
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§  SOSVi.    Appotntmont  of  Attorney  for 

AbMDt  and  Hlnoi  Hairs. 

[a]  Under  section  1718,  Code  of  Civil  Pro- 
eednre,  the  probate  eouit  has  power  to  ap- 
point an  attorney  for  absent  or  unrepre- 
sented heirs  of  a  decedent. — Estate  of  Blythe, 
1  Cof.  Pro.  Dee.  US. 

[b]  The  probate  court  (renerally  refrains 
from  appointing  an  attorney  for  unrepre- 
sented parties  when  there  are  no  known 
heirs;  not  doubting  its  power,  but  question- 
ing  the  expediency  of  its  exercise  in  such 
cases.— Estate  of  BIytbe,  1  Cof.  Pro.  Dec. 
115. 

[c]  Although  the  probate  court  has  power 
to  appoint  an  attorney  for  unrepresented 
heirs  of  a  decedent,  the  power  should  be 
prudently  and  discreetly  exercised,  in  the  in- 
terests of  the  eetate  and  of  all  concerned. 
The  rule  is,  never  to  make  such  en  appoint- 
ment unless  the  necessity  is  manifest. — Es- 
tate of  Blythe,  1  Cof.  Pro.  Dec.  115. 

[d]  The  eonrt  will  endeavor  to  conserve  the 
interests  of  minors,  and  will  at  all  times  aid 
their  attorney  in  obtaining  for  them  their 
fnll  rights;  and  any  application  in  that  be- 
half will  be  welcomed  by  the  court,  which 
regards  with  the  highest  favor,  the  clnims  of 
minor  heirs.— Estate  of  UcDougal,  1  Cof.  Pro. 
Dec.  456. 

[e]  The  eourt  is  authorized,  in  its  discre. 
tion,  nnder  Code  of  Civil  Procedure,  section 
1718,  to  appoint  n  competent  attorney  to 
represent  minor  heirs  having  no  general 
guardian  in  the  county;  heirs  and  creditors 
who  are  nonresidents  of  the  state,  and  other 
interested  parties  who  are  unrepresented. 
The  exercise  of  this  power  imports  no  censure 
upon  the  counsel  for  the  administrator;  it  is 
assistive  and  not  obstructive. — Estate  of 
Blythe,  2  Cof.  Pro.  Dec.  337. 

[f]  It  is  the  duty  of  an  attorney  appointed 
by  the  eonrt  for  minor  heirs  to  call  to  the 
court's  attention  the  failure  on  the  part  of 
an  executor  to  comply  with  any  requirement 
of  the  atatute,  and  it  is  not  for  him  to  con- 
strue or  interpret  apparently  imperative 
clauses  of  the  statute  as  merely  directory. — 
Estate  of  Fuller,  2  Cof.  Pro.  Dec.  &21. 

[gl  The  court  will  not  exercise  the  power 
conferred  upon  it  by  section  1718  of  the  Code 
of  Civil  Procedure  to  appoint  an  attorney  to 
represent  minor  heirs,  except  in  cases  wnere 
it  is  manifestly  necessary;  and  in  no  ease 
upon  the  suggestion  of  an  executor  or  ad- 
ministrator, or  other  person  in  possible  ad- 
verse interest  to  the  parties  sought  to  be 
represented.— Estate  of  Fuller,  2  Cot.  Pro. 
Dec,  G21. 

C.    CHAE0E8  AND  CBEDITa. 

CHABQES— IN  GENERAL,  |  BOO. 

INTEREBT,  ]  SOT. 

CREDITS— IH  OENEBilj,  I  SOS. 

TAXES,  gBOB>«. 

-  DISBURSEMENTS       FOR       BENEFIT       OF 
LE0ATEE3  AND  DISTRIBTTTEES,  I  EOS. 

_—  CEMETBRTEZFEN8BS.1B10U. 

EXPENSES    OP    ADMINISTRATION,  1  Bll. 

COUNSEL  FEES  AND  COSTS,  t  512. 

DEBTS  AMD  f  AZUBNT8  TO  SELF,  ]  518. 
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§  606.    ObarsM— In  0«iunL 

ta]  The  anpeiiDi  court  ha»  jurisdiction  to 
charge  tb«  adminiBtratriz,  in  the  aettlemect 
of  her  accounts,  with  tha  amount  of  monej 
or  property  of  the  estate  which  haa  come 
into  her  hands:  and  if  she  ia  impropeTlj 
eh&rged  therewith  in  her  final  aeeou^t,  her 
remedy  is  to  appeal  from  the  decree  settling 
the  same.— Sstata  of  Hall,  154  Gal.  527,  08 
Pac.  269. 

[b]  When,  instead  of  enforcing  collection 
of  the  notes  and  mortgages  belongiDg  to  the 
estate,  the  executor  renewed  them  in  his  in- 
dividual name  without  authority,  and  added 
accumulated   into  rest   to   the    principal   sums. 


new  oncH  stood  tor  the  loan  of  the  funds  of 
the  estate  In  the  amouut  due  the  estate,  and 
the  taking  of  them  in  his  individual  nama 
without  Buthoritj  of  court,  and  without  any 
assignment  to  the  estate,  was  in  effect  a 
mingling  of  the  trust  property  of  the  estate 
with  his  own,  and  he  cannot  complain  of  a 
charge  of  interest  against  him,  upon  the  new 

firineipals  from  the  date  thereof,  including 
nterest  on  the  accumulated  interest  made 
part  thereof,  on  the  settlement  of  his  final 
account.— Estate  of  Bichmond,  B  Cal.  App. 
402,  09  Pac.  554. 

[c]  In  the  face  of  objection  an  administra- 
tor will  be  held  accountable  for  the  rental 
value  of  realty  specifically  devised  by  his 
testator,  which  he  has  placed  in  tha  posees- 
sion  of  the  devisee.  But  where  the  premises 
contained  certain  articles  of  personalty,  which 
the  testator  directed  to  have  left  there  and 
which  the  administrator  claimed  ehonld  be 
cared   for,   the   court   will   take   into   aeconnt 


e  cars  bestowed  upon  the  property  by  the 
visec^Estate  of  Shillabcr,  1  Cof.  Pro.  Dec. 


the 
dev 
101. 

[d]  Where  it  appeared  that  a  ■pecial  admin- 
la  trator  had  been  a  trustee  for  the  decedent 
in  her  lifetime,  and  there  was  a  large  bal- 
ance at  the  time  of  decedent's  death,  for 
which  he  should  be  held  accountable,  and  he 
has  made  no  statement  of  his  indebtedness 
or  trust  in  his  aeconnt  rendered  as  special 
administrator,  ho  shoald  be  charged  with  the 
amount  of  such  indebtedness  upon  the  settle- 
ment of  his  account. — Estate  of  Armstrong, 
1  Cof.  Pro.  Dee.  157. 

[e]  Where  property  of  an  estate  has  been 
taken  by  the  city  for  a  park,  the  executor 
should  not  be  charged  witn  the  value  of  the 
land,  but  only  with  the  amount  received  by 
him  from  sneh  source. — Estate  of  Love,  1 
Cof.  Pro.  Dee.  537. 

[f]  Where  an  executor  allowed  judgment  to 
go  against  him  for  realty  which  bad  come 
into  his  possession,  he  having  acted  in  good 
faith,  he  sbould  not  be  charged  with  the 
value  of  the  lot,  bat  only  for  an  amoant 
which  be  received  in  consideration  of  his 
consent  to  the  judgment. — Estate  of  Love,  1 
Cof.  Pro.  Dee.  537. 

ig]  Where  an  executor  nses  money  of  the 
estate  as  his  own,  he  is  chargeable  with  in- 
terest thereon;  in  this  case,  however,  it  ap- 
pearing that  the  executor  did  not  nse  the 
money  with  any  intent  to  defraud  the  estate 


thereof,  it  is  held  that  justice  will  be  sub- 
served by  charging  him  with  simple  interest 
only.— Estate  of  Sylvaster,  3  Cof.  Pro.  Dec 
112. 


§  607.    Interest. 

ta]  An  Bxecntor  who  withdraws  funds  from 
e  capital  account  of  a  firm  of  which  the 
testator  was  a  member,  and  permits  them  to 
lie  idle  in  a  bank,  is  chargeable  with  interest 
thereon. — Estate  of  Marphy,  1  Cof.  Pro.  Dec 
12. 

§  508.    Oredita — In  0«neraL 

[a]  The  superior  court  in  settling  the  final 
account  of  an  executor  properly  disallowed 
all  items  for  payments  made  by  the  testator, 
or  made  by  the  executor  before  his  appoint- 
ment, for  which  he  intentionally  presented 
no  claim,  or  made  for  unnecessary  expend- 
itures, or  for  costs  of  a  wrongfully  aban- 
doned suit,  or  for  a  personal  debt  of  the 
executor,  or  for  a  notice  of  sate  of  real  estate 
which  was  published  in  the  wrong  county. — 
Estate  of  Pease,  140  Cal.  167,  85  Pac  149. 

[b]  An  execntot  should  not  be  allowed  in 
his  annual  account  items  of  expenditure  for 
hanitwriting  experts  employed  by  him  in  con- 
testing the  probate  of  a  holographic  will  of 
sabsequest  date  tor  forgery,  and  contesting 
a  petition  by  the  proponent  thereof  for  revo- 
cation of  tha  prior  probate,  while  the  contest 
is  still  pending  and  undetermined.  8ueh 
items  should  be  retired  from  the  secount, 
to  be  taken  up  when  the  court  shall  be  In 
full  possession  of  all  the  facts  necessary  to 
determine  tha  propriety  of  allowing  them, — 
Estate  of  Dillon,  148  Cal.  683,  87  Pac.  379. 

[c]  While  probate  courts  have  all  the  pow- 
ers of  a  court  of  equity  in  the  settlements  of 
estates,  yet  consideriDg  the  fact  that  the 
mortgage  made  by  the  decedent  stood  unre- 
leased  in  the  name  of  one  of  the  deceased 
heirs,  and  that  the  heir  of  a  deceased  brother, 
who  paid  tha  other  half  of  the  mortgage,  had 
an  equitable  interest  as  great  as  that  of 
the  respondent,  their  respective  rights  could 
not  be  adjudicated  or  preserved  in  a  proceed- 
ing for  the  settlement  of  the  administrator's 
account;  but  the  conflicting  interests  of  heirs 
or  lienors  can  only  be  determined  in  an  ap- 
propriate proceeding  under  proper  pleadings. 
Estate  of  Heeney,  3  Cal.  App.  548,  86  Pac 
842. 

[d]  Taxes  paid  by  the  administrator  on  the 
property  were  properly  allowed;  and  the  pro- 
bata court  may,  under  a  proper  petition,  ad- 
just the  rights  of  other  heirs  who  are  equi- 
tably entitled  to  be  reimbursed  for  taxes 
paid  by  them  or  those  under  whom  they  claim. 
Estate  of  Heeney,  3  Cat.  App.  548,  86  Pm. 
642. 

[e]  An  administrator  was  improperly  al- 
lowed in  the  settlement  of  his  accounts  for 
moneys  paid  before  his  appointment  for  one- 
half  of  a  mortgage  debt,  paid  by  himself  and 
another  brother,  which  was  legally  assigned 
to  a  slater,  and  became  vested  in  appellant's 
intestate,  and  for  moneys  before  expended  in 
a  suit  by  the  heirs  to  quiet  their  title,  which 
prior  expenditures  were  made  with  a   view 


DqitizedbyGoOt^le 


EXECUTOBS  AND  ADMIHISTBATOBS,  XI,  C,  K  50SU-512. 


to  prevent  probate  proeeedings,  which  all 
the  heirs  were  Heking  to  avoid,  and  for 
which  no  claim  was  presented  by  the  admin- 
tetratoT  against  the  estate.— Estate  of 
Eeenej,  3  Cal.  App.  S48,  86  Fac.  S48. 

[f]  The  expeiiaa  of  procaring  and  renewing 
the  bond  of  the  executor  incarred  prior  to 
the  act  of  March  20,  1905,  was  properly  dis- 
allowed by  the  court  in  bis  final  account 
That  atatate  cannot  "b*  eonstmed  as  retro- 
tctive  in  the  impairment  of  prior  rights 
vested  at  the  deatli  of  the  testator. — Estate 
of  Biehmond,  9  Cal.  App.  402,  99  Pac.  654. 

[g]  Expenditares  that  do  not  add  to  the 
rental  value  of  premises  to  be  leased,  and 
injndieiously  made,  should  be  disallowed. — 
EsUte  of  Murphy,  1  Cof.  Pro.  Dec  12. 

[b]  Items  in  an  executor's  account  of  ex- 
pense of  flowers  for  grave,  of  insuring  person- 
alty never  In  his  possession,  examining  tax 
lists  and  recording  a  deed  to  a  legatee,  shoatd 


I  BOSy,.    Taxes. 

[a]  An  item  of  expense  In  an  exeeutor's  ac- 
eoDst,  for  redemption  under  tax  sales,  may  be 
allowed.— Estate  of  Love,  1  Cof.  Pro.  Dee. 
537. 

§  609.    Dlabnisements    for    Benefit   of 

ZisgateM  and  Dlstilbutees. 

[i]  Where  an  administratar  in  anticipation 
of  distribution,  makes  payments  to  the  widow 
or  other  heirs  on  account  of  their  distributive 
iliarei,  such  payments  are  not  a  proper  sub- 
ject of  final  account,  and  his  only  rights  are, 
when  distribution  is  ordered,  to  have  the 
psjments  retired  therefrom,  and  to  receive 
a  credit  on  account  thereof  from  the  dis- 
tributive share  to  be  charged. — Elizalde  v. 
Uorphy,  4  Cal.  App.  114,  87  Pae.  245. 

[b]  Where  an  executor,  ss  an  inducement  to 
the  heirs  to  join  with  him  in  the  execution  of 
a  lease,  represents  to  them  that  the  expense 
of  slterations  and  fitting  np  for  the  tenant 
will  not  exceed  a  certain  sum,  he  cannot 
be  allowed  for  expenditures  beyond  that  sum. 
Ertate  of  Mnrpby,  1  Cof.  Pro.  Dec.  13. 

[t]  Upon  the  settlement  of  the  account  of 
an  executor  containing  items  of  expenditures 
in  exeenting  a  lease  under  authority  of  the 
«ill,  which  items  the  heirs  conteet  on  the 
granud  of  the  invalidity  of  the  lease,  the 
eoort  will  not  consider  the  lease  invalid. — 
Estate  of  Mnrpby,  1  Cof.  Pro.  Dec.  12. 

[d]  Until  distribution,  an  article  of  person- 
alty spectfleally  bequeathed  by  decedent  must 
be  treated  as  part  of  the  estate,  and  not  al- 
lowed to  deteriorate.  Hence,  where  the 
special  administrator  baa  made  an  expend- 
iture upon  such  article  to  prevent  its  deteri- 
oration, the  item  should  be  allowed  in   his 


[e]  Where  items  in  an  executor's  account 
■re  payments  arising  out  of  mortgages  given 
by  tbe  universal  devisee  and  legatee,  they 
ihould  nevertheless  be  allowed,  where  the 
maneya  were  devoted  to  the  maintenance  of 
the  widow  and  family,  and  paid  at  her  r«- 


Juest,  she  being  universal  devisee. — Estate  of 
lOve,  1  Cof.  Pro.  Dec.  537. 
[f]  Items  in  an  executor's  account  of  ex- 
pense for  abstracts  of  title  and  driving 
squatters  oS  really  should  be  allowed,  wbea 
paid  for  the  widow's  benefit  and  at  her 
request,  she  being  the  universal  devisee. — 
Estate  of  Love,  1  Cof.  Pro.  Dee.  S37. 


seioy*.  - 

[a]  An  expense  of  1147.50  for  a  wall  aronnd 
a  cemetery  lot  may  be  allowed  as  a  proper 
and  usual  charge  arainet  a  decedent's  estate. 
Estate  of  Love,  1  Cof.  Pro.  Dee.  S37. 

§  Ell.    Expenses  of  Administration. 

[a]  The  administrator  cannot  be  allowed  in 
the  settlement  of  his  eommlBsions  for  any 
labor  performed  in  a  contest  over  letters  of 
administration,  nor  by  reason  of  the  fact 
that  he  was  made  a  party  to  the  partition 
sale  made  in  the  Bdministration  of  the  de- 
ceased brother's  estate,  where  it  does  not 
appear  that  be  was,  by  reason  thereof,  put 
to  any  extra  trouble,  labor  or  expense. — 
Estate  of  Davis,  8  Cal.  App.  355,  97  Pae.  Sa. 


allowed  a  charge  incurred  for  having  sucii 
proofs  prepared. — Estate  of  Shillaber,  1  Cof. 
Pro.  Dec.  120. 

[d]  It  an  administrator  employs  brokers  to 
sell  property  of  the  decedent,  the  will  direct- 
ing it  to  be  sold,  and  they  procure  a  pur- 
chaser, but  a  sale  to  him  is  not  consummated 
because  another  broker,  on  his  own  respon- 
sibility, procures  an  advance  bid,  the  court 
should  approve  the  payment  hy  the  adminis- 
trator of  a  reasonable  commission  to  the 
brokers  proearing  the  first  bid  and  thus  lay- 
ing the  foundation  for  a  sale  which  they  did 
not  actually  effect. — Estate  of  Stryblng,  5 
Cof.  Pro.  Dee.  438. 

[e]  Brokers  who  are  under  no  contract,  ex- 
press or  implied,  with  an  administrator,  bat 
who,  on  their  own  responsibility,  procure  an 
advance  bid  on  the  property  which  the  tes- 
tator directs  to  be  sold,  cannot  be  allowed 
a  eommisBion  out  of  the  estate. — Estate  of 
Stryblng,  5  Cof.  Pro.  Dec.  438. 

§  512.    Oonnsel  Faet  and  Costs. 

J  a]  While  it  is  the  duty  of  an  executor, 
ter  a  will  has  been  admitted  to  probate, 
to  defend  the  will  against  attack,  he  has  no 
nnqnalified  right  to  incur  and  charge  aj^ainst 
the  estate  all  items  of  expenditure  in  re- 
sistinr  the  attack  which  be  may  see  fit.  His 
dnty  In  this  regard  is  .qualified  to  the  extent 
that  he  can  only  be  allowed  tor  such  ex- 
penditures as  are  necessary  and  are  made 
in  good  faith  in  defending  the  attack  upon 
the  original  probate. — Estate  of  Dillon,  149 
Cal.  663,  87  ^c  379. 
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[b]  It  Heenu  that  attorneja'  fees  paid  bj 
the  adnuDiBtrator  in  detendiiiK  a  aait  Drought 

Against  the  decedent  in  his  lifetime  to  fore- 
close a  lien  for  a  street  aesessment,  which 
was  successfully  defended,  were  properly  al- 
lowed to  the  administrator. — Estate  of 
Heecey,  3  Cal.  App.  348,  80  Pac.  842, 

[e]  The  act  of  Uarch  22,  1905  amending 
section  1618  of  the  Code  of  Civil  Procedure 
a«  to  the  commissions  of  executors  and  ad- 
ministrators, and  adding  section  IfllB  there- 
to, providing  that  "ax  ecu  tors  and  admioie- 
trators  shall  be  allowed  for  fees  of  their  at- 
torneys tor  oondncting  ordinary  probate  pro- 
ceedings the  same  amounts  as  are  allowed 
by  the  last  section  as  compensation  for  their 
own  services,"  etc.,  is  eonstitotional  and  valid 
and  provides  a  nniform  standard  as  to  what 
shall  be  allowed  to  executors  or  administra- 
tors for  the  service  of  an  attorney  emplojed 
and  paid  by  them. — Estate  of  uoodrich,  6 
Cal.  App.  730,  93  Pae.  121. 

[d]  The  allowance  for  the  compensation  of 
the  attorney  is  made  to  the  executors  for 
money  expended  under  the  statute,  and  not 
to  the  attorney.  If  the  sum  expended  does 
not  exceed  the  statutory  allowance,  the  eonit 
has  DO  revisory  power.  Yet  if  the  execDtora 
or  admioistratars  shoold  agree  with  the  at- 
torney for  a  less  compensation,  they  may  pay 
the  same,  and,  in  eoch  ease,  must  be  allowed 
the  sum  actually  expended. — Estate  of  Good- 
lich,  6  Cal.  App.  730,  93  Pac.  121. 


and  to  execute  the  wishes  of  the  testator,  and 
having  tbe  right  to  litigate  for  that  purpose, 
the  expense  of  counsel  necessarily  employed 
for  snecesifnl  litigation  is  a  charge  upon  the 
estate.— Estate  of  Eiviera,  8  Cal.  App.  773, 
93  Pas.  4S. 

[f]  Assuming  that  no  power  to  charge  the 
estate  by  contract  exists  in  the  executor  prior 
to  bis  doe  appointment,  nevertheless  when 
each  appointment  is  made,  the  liability  of  tbe 
estate  for  expenss  of  coansel  incurred  in 
securing  probate  of  the  will  would  relate  to 
the  initiatory  act  necessarily  performed  in 
endeavoring  to  secure  probate  of  the  will. — 
Estate  of  Biviare,  8  Cal.  App,  773,  98  Pao, 
IG. 

[g]  The  conrt  properly  allowed  compensa- 
tion for  services  rendered  to  tbe  executor  by 
his  attorney,  in  resisting  a  eoutost  of  tbe  will 
before  probate,  as  the  result  of  which  the 
will  was  established,  and  also  for  services 
rendered  to  the  executor  upon  an  appeal 
taken  by  the  contestants  which  was  dis- 
missed.— Estate  of  Biviere,  8  Cal.  App.  773, 
98  Pac.  4fl. 

[h]  The  allowaneo  made  to  the  attorney  for 
tne  administrators  on  settlement  of  the  final 
account  of  the  executor,  in  view  of  previous 
allowances,  and  of  all  the  facts  eonnected 
with  the  administration  of  the  estate,  was 
largely  in  the  discretion  of  the  trial  court 
sitting  in  probate,  who  was  in  a  position 
justly  to  measure  the  value  of  the  attorney's 


of  its  discretion  appears  from  the  to  cord 
upon  appeal. — Estate  of  Biehmond,  0  Cal. 
App.  413,  99  Pac,  55S. 

[i]  Coonsel  fees  incurred  by  an  executor 
in  applying  for  letters  are  a  proper  charge 
against  the  estate,  notnitbstanding  he  re- 
nounces his  trust  before  letters  are  issued. — 
Estate  of  Chittenden,  1  Cof.  Pro.  Dee.  1. 

[j]  The  administrator  may  be  allowed  a 
charge  for  coats  paid  in  serving  notices  re- 
quired by  law  to  oust  a  defaulting  tenant, 
and  although  paid  to  an  agent  of  the  estate. 


[k]  The  administrator  waa  allowed  counsel 
fees,  although  bis  counsel  was  his  law  part- 
ner, in  the  case  at  bar,  it  being  proved  that 
in  this  service  sucb  coudbcI  was  not  the 
business  partner  of  the  administrator. — Es- 
tate of  BhUlaber,  1  Cof.  Pro.  Dec.  101,  120. 

[1]  An  executor  is  entitled  to  the  assist- 
ance of  counsel,  even  when  be  is  himself  an 
attorney;  and  he  will  be  granted  an  allow- 
ance for  counsel  employed  by  him;  but  in 
dealing  with  the  question,  the  conrt  will  be 
mindful  of  the  fact  that  the  executor  is  an 
attorney  of  ability. — Estate  of  StiiUaber,  1 
Cof,Pro.  Dee.  101,  120. 

im]  ExecntoTB  are  entitled  to  have  the  costs 
an  appeal  allowed  them  in  their  account, 
the  prosecution  of  which  is  necessary  to 
obtain  a  final  determination  of  their  rights 
in  relation  to  commissions. — Estate  of  Bicaud, . 
1  Cof.  Fro.  Dee.  220. 

[n]  Two  items  for  expert  witnesses  were  in 
tbia  case  disallowed  in  tne  account  of  a  special 
administrator. — Estate  of  Tiffany,  2  Cof.  Pro. 
Dec.  36. 

[o]  Section  1616  of  the  Code  of  Civil  Pro- 
cedure, as  amended  in  IB05,  gives  no  ri^ht 
to  an  attorney  for  an  executor  to  fees  which 
he  did  not  possess  before.  Prior  to  the 
amendment  hla  fee  might  be  an  allowance 
to  the  executor  as  part  of  the  expenses  of 
administration;  that  is  still  the  case. — Estate 
of  Hite,  5  Cof.  Pro.  Dec,  402. 


Procedure,  attorney  fees  are  still  an  allow- 
ance to  an  executor  or  administrator  to  be 
accounted  for  him  in  bis  accounts. — Estate  of 
Hite,  5  Cof.  Pro.  Dee.   402, 

f  613.    Debts  and  Payments  to  Self, 

[a]  An  item  in  an  account  for  "executor's 
loss  of  time"  will  be  stricken  out. — Estate 
of  Shillaber,  1  Cof.  Pro.  Dec.  120. 

[b]  Where  an  executor,  shortly  after  his 
appointment,  flies  an  account  wherein  he 
charges  himself  with  certain  money  and  prop- 
erty received  as  executor,  and  ten  years 
after,  in  obedience  to  a  citation,  files  a  second 
account  not  charging  himself  with  such  money 
and  property,  but  claiming  that  they  be- 
longed to  a  partnership  composed  of  himself 
and  the  testator,  his  claim  comes  too  late.— 
Estate  of  Sylvester,  3  Cof.  Pro,  Dee.  112. 


DqitizedbyGoOt^le 


EXECUTOBS  AND  iUMINISTEATOaa,  XI,  D,  SS  514-619. 


D.    COMPENSATION, 

SIOHT   TO   OOKFBNaATIOH.  )  G14. 

ADHINianUTOB  WITH  WILL  ANNEXED, 

ISIOM. 

SPECIAL  ASUINISTBATORB.  i  BIT. 

AMODNT     AND     COUPDTATIOK     OF     COMPEN- 
SATION. (SIS. 

COUUISSIONS,  I  SIS. 

WAIVER,  iS19H. 

BZTRA  ALLOWANCE,  |  $20. 

FOKPEITURE    OK   DEPKIYATIOH    OF   COUPEN- 

SATIOX.  I  S3S. 
JDaiSDIOTIOK.      PROOEEDINOS     AND     OBOBB 

FOB  ALLOWANCE,  1  E2S. 
SITIEW,  I  bit. 

S  611.    SlgM  to  OonvflosatlotL 
[i]  Tha  fact  tliat  ui  executor  at  one  time 

entertained  and  ezpreBsed  an  intention  to 
lenoonce  hia  commiasionB  doea  not  bar  hifl 
right  to  eaim  them  if  he  has  made  no  renun- 
eiation  in  writing  nor  made   anj   agreement 

E'.or  to  appointment  to  waive  eompensation. 
Ute  of  Marphf,  1  Cof.  Pro.  Dec.  12. 


I  sie^'^ 


-  Admlniatntor  wltli  Win   Ad- 


[a]  If  a  will  provldea  a  compenution  for 
tbe  exeeutora,  ad  minis  tratori  with  the  will 
annexed  may  claim  the  eompensation  pro- 
vided by  law,  althoagb  they  invoke  no  renun- 
ciation of  the  testamentary  provieion  nntil 
the  final  settlement  of  their  account. — Estate 
of  Strybing,  5  Cof.  Pro.  Dee.  438. 

S  517.    Special    AdmlnlBtratorB. 

[a]  Special  administrators  are  entitled  to 
eompeneation  for  services  performed  in  dis- 
cbsrgiDg  the  duties  of  their  trust. — ^Estate  of 
TifTany,  2  Cof.  Pro.  Dee.  36. 


t)  When  an  estate  la  solvent,  the  compeu- 
ion  of  the  exeentor,  fixed  by  the  will  in 


lien  of  ttatntory  eommiaaions,  should  be  paid 
a*  "expeneea  of  adminiatratioa." — Estate  of 
ffibiOD,  1  Cof,  Pro.  Dee,  8. 

[b]  For  tbe  compensation  of  a  special  ad- 
miniEtiator,  the  court  can  accept  no  other 
ttandard  tban  that  furnished  by  section  161S, 
Code  of  Civil  Procedure  (for  general  admin- 
iitration).  CoromisBioDB  are  here  allowed  on 
tbe  amount  accounted  for,  including  an  addi- 
tional mm  of  one-haU  of  such  commissions 
for  extra,  service,  aa  permitted  under  such 
sfctioL.— Estate  of  Shtllaber,  1  Cof.  Pro.  Dec. 
101. 

[i]  Where  an  executor  elaima  commissions 
on  the  appraised  value  of  the  estate,  which 
viioe  is  disputed,  his  eommiseions  sbould  be 
baied  on  the  true  value  of  the  property  as 
proTcd  by  experts  on  the  hearing  of  his  ac- 
ta unt.— Estate  of  Love,  1  Cof.  Pro.  Dee.  537. 

[d]  Under  section  161S  of  the  Code  of  Civil 
meednre,  when  part  of  the  estate  over 
(20,000  comes  under  the  provision  as  to  labor 
involved,  commissions  should  be  computed  on 
il  at  the  one-half  rate,  and  on  tbe  balance 
at  fall  rates.  For  tbe  property  not  distrib- 
uted In  kind,  and  for  property  involving  more 


0831 

*QabOT  than  the  enstodjr  and  distribntlon  of 
the  same,"  full  commies  ion  a  are  allowed;  for 
that  distributed  in  kind,  and  involving  no 
labor  beyond  its  custody  and  dlstrtbntioa, 
half  commissions  on  the  exeesi  over  $20,000 
is  ample  compensation. — Estata  of  Clark,  3 
Cof.  Pro.  Dec.  214. 


8  610. 

•h ._ 

.  tbe  real  estate  broker  who  made  the 
aale  and  not  by  tbe  executor  cannot  aCTect 
the  exeeu tor's  right  to  eommiaaions.  The 
broker  was  the  asent  of  the  exeentor,  who 
properly  charged  himself  witb  tbe  purebase 
price  and  credited  bimeelf  with  payment  of 
the  mortgage  claim  allowed  against  the  es- 
tate.—Estate  of  Pease,  149  Cal.  167,  85  Pae. 
US. 

[b]  An  exeentor  la  entitled  to  be  allowed 
commiBsions  on  all  tbe  property  accounted 
for  by  him;  and  though  the  general  rule  is 
that  where  property  subjeet  to  a  mortgage 
is  sold  he  is  entitled  only  to  commissions 
on  the  net  purchase  price  in  excess  of  the 
encumbrance,  yet  this  rnls  does  not  apply 
where  the  mortgage  ii  presented  as  a  valid 
claim  against  the  estate  and  the  sale  is  made 
to  a  third  party,  in  which  case  the  executor 
Is  entitled  to  commissloti  on  the  entire  pur- 
chase price. — Estate  of  Pease,  14B  Cal.  167, 
8S  Pae.  149. 

[c]  An  administrator  can  only  be  allowed  , 
eommtsaions  on  the  value  of  tbe  estate  actu- 
ally taken  into  his  possession  and  accounted 
for  by  him. — Estate  of  Davis,  8  Cal.  App. 
8S5,  97  Pae.  86. 

[d]  Where  the  estate  of  a  deceased  elster 
consist-!  only  of  an  interest  in  the  estate  of 
a  deceased  brother,  consisting  of  real  estate, 
which  was  sold  in  the  course  of  administra- 
tion of  the  brother's  estate,  and  the  share  of 
the  deeeased  deter  was  distributed  to  her 
estate  only  in  money,  tbe  only  baeia  of  allow- 
ance of  commissions  of  the  administrator  of 
the  sister's  estate  is  the  money  received, 
which  was  distributed  in  kind,  within  the 
meaning  af  section  1618  of  the  Code  of  Civil 
Procedure,  and  the  mere  cireumstanee  that 
one-half  of  tbe  land  of  tbe  deceaeed  brother 
was  inventoried  as  part  of  the  Hieter's  es- 
tate, of  which  the    deceased  sister's  estate 


had 


the 


[e]  An  item  for  commissions  of  nn  executor, 
found  in  an  annual  account  by  bim,  will  be 
disallowed.  Allowance  of  an  executors'  statu- 
tory eommieaions  is  authorized  only  upon  set- 
tlement of  hia  final  account  in  the  adminis- 
tration,—Estate  of  Shillaber,  I  Cof.  Pro.  Dec. 

120. 

[f]  An  executor  can  be  allowed  commission* 
only  upon  the  amount  the  estate  accounted 
for  by  him;  and  he  cannot  be  said  to  have 
accounted  foi  property  a*  part  of  the  estate 
of  his  testator,  to  which  it  baa  jndiciall}^  been 
determined  that  the  estate  has  no  title.— 
Estate  of  Blcaud,  I  Cof.  Pro.  Dec.  212. 

[g]  An  executor's  right  to  commissions, 
given  by  the  statute,  is  absolute;  neglect  of 
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duty,  or  dalav  io  closing  the  administration, 
will  not  take  it  awa;. — Estate  of  Lovo,  1  Cot, 
Pro.  Dbo.  537. 

[Ii]  When  a  bank  loaned  moDejr  to  «  nni- 
versal  devisee  on  the  execatoi's  Tepresenta- 
tion  that  a  speedy  diatTibution  eould  be  bad 
and  he  wonld  obtain  it,  and  the  executor 
filed  a  worthlesB  petition  therefor,  he  is  es- 
topped fiom  claiming  commiBEions  as  against 
the  bank. — Estate  of  Love,  1  Cof.  Pro.  Dee. 
537. 

[i]  Property  eonsistlng  of  money  deposited 
In  bank  or  of  unimproved  land  "involves  no 
labor  beyond  the  custody  and  distribution  of 
the  same";  there  must  be  active  management 
and  attention  to  constitute  "more  than  mere 
custody  and  distribution." — Estate  ot  Ctarlc, 
3  Cof.  Pro.  Dec.  214. 

§  si9V».    Waiver. 

[a]  A  quitclaim  of  all  the  executor's  fntor- 
est  in  his  decedent's  property  will  not  oper- 
ate or  be  construed  as  a  waiver  of  eommis- 
•ione.— Estate  of  Love,  1  Cof.  Pro.  Doe.  537. 

§  520.    Extra  AUovanc*. 

[a]  Where  an  executor  Is  himself  an  attor- 
ney, he  cannot  claim  extra  compensation  for 
the  QM  of  his  legal  knowledge  in  administer- 
ing his  testator's  estate. — Estate  of  Love,  1 
Cof.  Pro.  Dec.  G37. 

§  623.    Foifeltnn  oz  De^Tktiw  of   Oom- 


[a]  An  executor  does  not  forfeit  his  right  to 
eommiaaions  or  allowances  by  misconduct  in 
office.— Estate  of  mte,  S  Cof.  Pro.  Dec.  40S. 

§  C25.  Jurisdiction,  Froceedlnga  and  Otdai 
for  Allowance, 
[a]  Commissions  of  executors  and  adminis- 
trators cannot  be  apportioned  until  the  eloee 
of  administration,  and  an  executor  must  close 
his  account  as  exeentor  before  being  charged 
aa  trustee. — Estata  of  Tessier,  2  Cof.  Pro. 
Dec.  362. 

§  628.    Bevlew. 

[a]  Upon  the  appeal  by  the  administrator 
from  the  order  fixing  his  commissions  a  cer- 
tificate by  the  judge  Co  tbe  etCect  that  he  has 
examined  the  transcript  on  appeal  and  finds 
"that  the  papers  and  orders  therein  set  forth 
and    contained   are   copies   of    the    original 

Eapers  and  orders  filed  and  used  upon  the 
earing,  and  in  the  various  proceedings  of 
said  estate,"  sufficiently  shows  by  tbe  use  of 
the  definite  article  "the"  that  the  judge  in- 
tended to  do  and  does  certify  that  said  papers 
and  orders  thus  used  were  in  fact  all  the 
papers  and  orders  so  used. — Estate  of  Davis, 
e  Cal.  App.  355,  97  Pae.  86. 

ib]  The  denial  of  a  former  application  for 
lowaoce  of  attorney's  fees  after  the  will 
was  established,  with  privilege  of  renewing 
the  same,  made  before  the  motion  of  the 
contestants  for  a  new  trial,  and  their  subse- 
quent appeal,  was  an  order  made  in  a  nending 
action,  the  subsequent  granting  of  which,  at 
the  end  of  the  litigation,  together  with  an 
allowanee  for  further  services  rendered,  was 


I   the   discretion   of   tbe   court,   which   must 


FOBU  Ain>  REQUISITES  OF  ACCOUNT,  t  SIT. 
TOtJOHEBB  AND  PROOF  OF  PAYUENT,  |  &3S. 
OBJECTIONS  AND   EXCKPTI0N8,  i  SSO. 

BAR,   ESTOPPEL   AND  WAIVER,  |  531. 

PARTIES  ENTITLED  TO  BE  HEARD,  t  534U. 

NOTICE   OF  HEARINO.  1  SB4a. 

BEARING  —  SCOPE    OF    INQUIBT    BT    OODRT, 


.  t  SB7- 

SPBMISaiON   OP   ISSUES  TO  JUBY,  t  S»B. 

ORDER  OR  DECREE.  )  fi4D. 

OPENING  OB  VAOATINff  AND  SETTINO  ABIDE 
— GROUNDS,  I  941. 

PROCEEDINGS  FOR.  t  S«H4. 

REVIEW— DECISIONS    REVIEWABLE,  I  S«T. 
OPERATION    AND    EFFECT    OF    SETTLEMENT, 


5  627.    Form  and  Keqidaitea  of  Account. 

[a]  Where  an  "exhibit"  and  "account"  pre- 
sented by  an  exeentor  was  merely  "expett- 
mental,"  to  raise  certain  questions  as  to  pre- 
vious acts  of  the  sd  mini  strati  on,  the  executor 
will,  nnder  instructions  as  to  hie  rights,  be 
ordered  to  render  another  account,  which 
shall  have  the  quality  of  finality. — Estate  of 
Fisher,  1  Cof,  Pro.  Dee.  97. 

[b]  A  elaim  arising  during  the  lifetime  of 
tbe  decedent  is  a  matter  which  may  be  segre- 
gated from  the  account  of  the  executors. — 
Estate  of  Traylor,  1  Cof.  Pro.  Dec.  164. 

§  6ZS,    Vouchers  and  Proof  of  Payment 


ceased  person  should  properly  appear  in  the 
Gnal  account  of  administration  of  the  estate. 
The  receipt  for  the  payment  of  such  tax, 
countersigned  by  tbe  controller  of  state, 
should  be  produced  at  the  time  of  the  settle- 
ment of  such  final  account;  and  tbe  settle- 
ment and  approval  thereof,  without  such  re- 
ceipt, is  premature. — Becker  v,  Nye,  8  CaL 
App.  129,  98  Pae.  333. 

[b]  Sections  1632  and  1833  of  the  Code  of 
Civil  Procedure,  as  to  the  settlement  of  ac- 
counts of  administrators,  do  not  apply  to  an 
exhibit  filed  pursuant  to  section  1622,  but  to 
an  account  flJed  under  section  1828.— EsUte 
of  Byrne,  3  Cof.  Pro.  Dec.  69. 

[c]  Items  of  expense  in  an  ezecntor's  ac- 
count for  printing  a  brief,  the  amonnt  or 
payees  not  being  shown;  interest  on  a  note 
made  by  a  legatee,  for  «100,  without  voucher, 
and  tax  charges  without  sufficient  vourber, 
were  dieallowed. — Estate  of  Love,  1  Cof. 
Pro.  Dec.  B37. 

g  630.    Objoctlona  and  Exceptions, 
[a]  Where  one  of  tbe  persons  filing  objec- 
tions to  tbe  account  is  sufficiently  shown  to 
be  a  legatee,  she  Is  k  "person  inteteated" 
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Fun,  149  Cal.  167,  S5  I 

S  SSL    Bmr,  B>topp«l  mi  WbItot. 

[a]  An  "Exhibit  (uid  Account"  preBCDted  bj 

u  Mccator  doe*  not  operate  u  an  estoppel 
npoa  the  heariiig  and  settlement  of  a  Bubse' 
qaent  aceonnt  bj  him;  the  items  of  the  flret 
ueoant  are  impeachable,  and  the  Bettlement 
of  meh  account  does  not  impart  a  dignity  not 
inbcreotly  belonging  to  the  account. — Estate 
of  Rsher,  1  Cof.  Pro.  Dec.  87. 

(b]  An  beir  or  legatee  who  contests  an  ex- 
tenter's  account  when  it  cornea  up  for  settle- 
ment is  not  ehargeabU  with  laches  in  not 
having  axercised  hia  right  to  compel  the 
MecDtOT  to  file  his  account  sooner  than  he 

— Eatat«  of  SrlTester,  3  Cof.  Pro.  Dec. 


112. 

[c]  When  an  executor  (ails  to  render  an 
aecaunt  and  delays  eloGing  the  administration 
for  a  number  of  years,  he  cannot,  when  he 
at  lait  files  an  account  in  obedience  to  a 
citation,  urge  that  objections  to  the  aceonnt 
come  too  late<— Estate  of  Sjlvester,  3  Cof. 
Pro.  Dae.  118. 

I  SMVt.    Partiw  Entitled  to  b«  Hwrd. 

[a]  A  mortgagee  of  land  inventoried  In  the 
(State,  ander  a  mortgage  made  by  the  uni- 
veraal  devisee  and  legatee  of  the  testator,  is 
a  part;  interested  in  the  estate,  and  entitled 
to  be  heard  upon  the  execator's  accounts, 
and  on  any  distribution  of  the  estate.  Like- 
wise, a  judgment  debtor  of  such  devisee,  who' 
has  acquired,  under  execution  upon  the  judg- 
ment, title  to  a  parcel  of  the  realty  inven- 
turied  in  the  estate,  is  also  a  partj  interested 
in  the  estate;  so,  also,  is  a  mortgagee  of 
such  Judgment  debtor. — Estate  of  Love,  1 
Cof,  Pro.  Dee.  587. 

[b]  A  trustee  in  bankruptcy  of  an  heir  has 
the  eight  to  contest  an  account  of  the  ad- 
miDifltrator  of  the  decedent. — Estate  of  Clute, 
S  Cof.  Pro.  Dec.  431. 

5  gSla,    Notice  of  Hearing. 

[a]  Three  classes  of  notices  of  the  hearing 
of  acconnts  are  provided  by  the  code:  1. 
Where  the  account  is  filed  by  itself,  notice 
mast  be  given  as  prescribed  by  Code  of  Civil 
pTDCedQre,  section  1633;  2.  Where  the  peti- 
tion for  distribution  is  filed  by  itself,  notice 
niuit  be  given  as  prescribed  in  Code  of  Civil 
Procedure,  section  1668;  3.  Where  the  ac 
count  and  distribatiou  are  filed  togetbar,  the 
notice  most  be  given  as  prescribed  in  Code 
of  Civil  Procedure  section  1634. — Estate  of 
Callaghan,  3  Cof.  Pro.  Dec.  84. 

5  636.    EeaTlng— Scope  of  InqnliT  by  Oonrt 

[a]  The  loss  on  the  sale  of  the  laud  and 
Hie  present  value  of  the  land  at  the  time  of 
the  settlement  of  the  final  account  are  im- 
niaterial.  No  deterioration  in  value  can  af- 
fect'  the  adjudication  in  the  Bettlement  of 
the  annual  acconnts. — Estate  of  Bichmond,  0 
CaL  App.  113,  69  Pae.  556. 

OsL  Dlf  ast— t2S 


[b]  The  accuracy  of  a  special  administra- 
tor's account  will  be  tested  by  strictly  legal 
methods,  under  the  rule  of  section  1415,  Code 
of  Civil  Procedure,  and  his  duty  as  therein 
found,  and  as  defined  in  the  first  and  second 
headnotes  of  .this  ease. — Estate  of  Shillaber, 
1  Cof.  Pro.  Dec.  101. 

§  637.    .^—  Evidence. 

[a]  An  administrator  was  improperly  al- 
lowed in  the  Bettlement  of  his  accounts  for 
moneys  paid  before  his  appointment  for  one- 
half  of  a  mortgage  debt,  paid  by  himself  and 
another  brother,  which  was  legally  assigned 
to  a  sister,  and  became  vested  in  appellanfi 
intestate,  and  for  moneys  before  expended  In 
a  suit  by  the  heirs  to  quiet  their  title,  which 
prior  expenditures  were  made  with  a  view 
to  prevent  probate  proceedings,  which  all 
the  heirs  were  seekijig  to  avoid,  and  for 
which  no  claim  was  presented  by  the  admin- 
istrator  against  toe  estate. — Estate  of 
Heeney,  3  Cat.  App.  548,  86  Fee.  842. 

§  639.    Sabmlasloii  of  luaea  to  Jnry. 

[a]  An  account,  as  such,  Is  a  matter  to  be 

settled  by  the  court  without  a  jury. — Es- 
tate of  Ttnylor,  1  Cof.  Pro.  Dec.  164. 

g  640.    Order  or  Decree. 

[a]  When,  upon  the  settlement  of  an  ac- 
count, the  question  whether  the  eAccutors 
had  control  of  the  property  sold  was  pre- 
sented to  the  court,  the  court  had  no  juris- 
diction upon  such  Bettlement  to  adjudge  "that 
each  of  said  deeds  of  real  estate  as  executed 
and  delivered  by  said  executors  ...  be  and 
they  ate  hereby  adjudged  and  decreed  to  have 
been  absolute  and  valid  on  the  date  when 
so  executed  and  delivered,  without  confirma- 
tion of  court." — Estate  of  Biehards,  154  Cal. 
478,  08  Pae.  S£8. 

S  641.    Opening    or  Vacating   and    Setting 


[a]  Allegations  of  fraud  give  the  superior 
conrt,  sitting  in  probate,  no  jurisdiction  to 
vacate  an  order  settling  an  account  on  mo- 
tion, but  such  charges  of  fraud  are  the  sub- 
ject  of  an  independent  proceeding  in  equity. 
Estate  of  Byrne,  3  Cof.  Pro.  Dec,  69. 

[b]  A  superior  court  has  authority  to  va- 
cate its  order  and  decree  settling  an  admin- 
iatrator's  account,  when  an  application  there- 
for Is  made  at  once,  and  it  appears  from  the 
record  that  the  order  has  been  improperly 
made  against  minors  who,  while  represented 
by  attorney,  were  improperly  represented.^ 
Estate  of  Hickey,  5  Cof,  Pro.  Dec  433. 


§  HlVs. 


-  Proceedings  for. 


[a]  An  affidavit  of  merits  is  not  indispen- 
sable upon  an  application  to  set  aside  an 
order  and  decree  settling  an  administrator's 
account,  because  taken  against  minors 
through  their  inadvertence  and  excusable 
neglect,  when  the  merits  appear  on  the  face 
of  the  record. — Estate  of  Hickey,  S  Cof. 
Pro.  Dee,  433. 
§  647.    Bevlew— Dedsto&s  Reviewable. 

[a]  Parties    Interested    in    the    estate    of    a 
deceased   person   have  the   right    to    appeal 
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from  an  order  of  th«  superior  court  making 
■n  allowanee  to  ths  attorney  for  the  executor 
of  eompenaation  for  extraorditiaiy  gervicea 
to  be  paid  out  of  the  funds  of  tbe  estate  bj 
tbe  executor. — Estate  of  Riviere,  7  CaJ.  App. 
755,  86  Pao.  15. 

S  Bi5.    OperatloB  and  Effect  of  Settlement. 

[a]  When  an  original  note  and  mortgage 
taken  in  the  executor's  name  without  author- 
ity was  reported  by  the  executor  to  the  cauit, 
and  adjudged  to  be  for  the  beat  interest  of 
the  estate,  and  was  assigned  thereto,  and  was 
foreclosed  in  the  name  of  ths  estate  with 
some  loss,  the  settlement  made  thereof  in 
the  annual  aeeoants  of  the  executor  is  eon- 
cIobIto,  and  cannot  be  assailed  in  settlement 
of  hii  Anal  account. — Estate  of  Biehmond,  9 
CaL  App.  413,  99  Pae.  ssa. 

§  567.    —  Pmaona  Oondndod. 

[a]  When,  in   the   settlement   of  an   annual 

notes  and  mortgages  taken  by  him  in  bis  own 
name,  without  an  order  of  court,  were  re- 
ported to  the  court,  and  found  to  be  for  the 
benefit  of  the  estate,  and  were  assigned  to 
the  estate,  so  long  as  they  were  treated 
as  the  property  of  the  estate,  the  settlements 
of  annual  accounts  based  thereon  are  con- 
clusive against  all  persons  interested  in  tfae 
estate  not  under  disability. — Estate  of  Bieh- 
mond, 9  Cal.  App.  102,  BO  Fac  654. 

[b]  An  administrator  who  aeeounts  for 
money  as  the  property  of  the  estate  of  his 
intestate  cannot  afterward  be  heard  to  say 
that  it  was  held  by  another  in  trust  for 
certain  of  the  heirs,  and  that  he  collected 
it  under  a  power  of  attorney  for  them. — ■ 
Estate  of  Ford,  S  Cof.  Fro.  Bee.  342. 

la 


i  and  conclusive  as  to  all  parties  in 
terest,  snbject  only  to  appeal,  and  cat 
after  the  time  for  appeal  has  passed, 
placed  again  in  a  position  for  spp(~' 
motion  to  set  it  aside. — Estate  of  By 
Cof.  Fro.  Sec  69. 


lyrne, 


§  668. 


-  Mattttn  OomclndAd, 


demand,  sue  for  and  recover  their  distribu- 
tive shares  from  the  execntor  is  not  afTeeted 
by  tbe  decree,  discharging  the  ezecntor  from 
all  liability  to  be  incurred  thereafter,  ren- 
dered under  section  1697  of  that  code. — Bry- 
ant V.  Mcintosh,  3  Cal.  App.  95,  84  Pac.  440. 


S  S70.  Appointment  and  Persona  Entitled, 
(a]  Upon  an  application,  under  section 
1667,  CTode  of  Clvu  Procedure,  for  an  order 
for  delivery  to  a  foreign  administrator  with 
the  will  annexed  of  an  estate  in  this  state 
which  is  treated  as  personalty,  the  validity 
of  the  will  is  to  be  determined  by  tbe  courts 
of  the  domicile  of  the  testatrix,  and  accord- 
ing to  tbe  laws  of  snch  domicile,  and  not  by 
the  court*  or  according  to  tbe  laws  of  this 


state.— Estate  of  Skerrett,  2  Cof.  Pro.  Dec 


NATOBE  AND  EXTENT,  IN  QENZRAIj,  |  (7(. 
PBOPXBTT  COVERED,  |  GTG. 
FDNCTI0N8  OOVEEED,  |  B7«, 
aOBROQATION  OF  anBETIBB.  {  SSltt. 

$  673.    Katnra  and  Extent,  In  OeseraL 

[a]  Whatever  right  of  contribution  nay 
exist  in  favor  of  one  execntor  against  an- 
other, there  is  no  joint  liability  or  obligation 
to  contribute  between  the  sureties  on  the 
separate  bonds  of  two  eoexeentors;  and  one 
of  two  eoexeentors,  who  with  his  sureties 
has  been  compelled  to  pay  the  deficit  of  the 
other  who  is  deceaaed,  cannot  maintain  an 
individual  aetion  for  contribntion  against  the 
.!._  ._  jjj^  bond  of  the  deceaaed  executor. 


to  the  heirs  for  their  principal's  breach  i 
duty,  and  not  to  answer  for  tbe  breach  of  the 
private  obligation  of  their  principal  to  the 
principal  coexecutor  on  a  separate  bond. — 
Hewlett  T.  Beede,  2  Cal.  App.  561,  83  Fac 
1086. 

[b]  Where  a  deceased  executor  had  received 
the  funds  of  the  estate,  and  could  not  ac- 
count for  them,  it  was  the  immediate  right 
and  duty  of  the  (urvivlnc  coexecntor  to  col 
leet  the  assets,  and  to  bring  an  action,  as 
such,  on  tbe  bond  of  tbe  deceased  coexecutor 
for  the  recovery  of  said  funds  for  the  benefit 
of  the  estate.— Hewlett  v.  Beede,  2  CaL  App. 
561,  S3  Fac.  1086. 

'§  67S.    Fropertr  Covered. 

[a]  In  an  action  on  the  bond  of  a  deceased 
administrator  he  can  only  be  charged  with 
money  in  hie  hands  belonging  to  tbe  estate, 
or  money  which  be  has  neffligently  failed  to 
collect,  and  he  is  not  entitled  to  be  credited 
with  payments  to  the  widow  as  part  of  her 
diatributive  share,  or  for  any  matters  of  ac- 
count.—EH  lalde  r.  Murphy,  4  CaL  App.  114, 
87  Fac  24S. 

§  576.    FnncHona  Oovend. 

[a]  In  no  event  eonld  the  surviving  coex- 
ecutor, in  any  action  against  the  anretiea  on 
tbe  bond  of  the  deceased  coexecntor,  recover 
tbe  costs  of  an  action  brought  by  an  heir 
On  bis  official  bond  to  recover  tbe  amount  of 
the  defleit.— Hewlett  v.  Beede,  2  Cal.  App.  ^ 
661,  83  Pae.  10S6. 

§  6SlVi.    SnlwogaUon  of  Snretlet. 

[a]  Whatever  rights  of  subrogation  the 
sureties  on  the  bond  of  a  deceased  aministra- 
tor  may  have  to  his  rights  against  distribu- 
tees, the  same  can  only  be  worked  out  upon 
the  final  decree  of  distribution. — Elicalde  t. 
Murphy,  4  Cal,  App.  114,  87  Pae.  245. 

[b]  Tfae  allowance  of  attemey's  fees,  oz- 
penaea.  and  for  extraordinary  services  of  the 
administrator  can  only  be  adjudicated  in  the 
probate  court  in  the  settlement  of  thfi  ae- 
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lighta  of  ft  deceased  principal  in  reipeet  to 
tueh  matter),  they  mnit  lie  reitricted  la  their 
enforcement  to  tne  mode  preseribed  far  their 
enforcement  hy  the  principal  in  the  probate 
coQTt,  which  has  exelniive  jnriadletion  of  all 
BUttere  of  account. — Elixalde  t,  UurpbT,  A 
CaL  App.  114,  87  Pae.  E45. 

XT.     PUBLIO    ADHIHI8T&A.T0BS. 

BIQHT  TO  ADICIHISTER— IN  OEHERAL.  |  ML 
FREFEBENOE    OVEB   NONRESIDENT   RXL- 

ATITE  AKD  HIS  HOUINEE.  |  GBT. 
PETITION  FOR  LETTERS— PRIOR  IT!   OP  COS- 

FLIOTIMG   PETITIONS.  I  80Hi. 
WAIVXB  07  BIO&T,  |  SOT. 

§  GM.    Bl^tt  to  Admlnlitei— iB  OwenJ. 

[a]  Where  a  deceaaed  person  died  in  one 
eoantr,  leaving  estate  therein,  and  a  contest 
of  the  will  was  transferred  to  another  connty, 
for  diaqnalifi cation  of  the  judge,  and  snch 
eontest  wai  determined  against  the  will,  and 
there  axe  no  resident  heirs,  the  pablie  admin- 
istrator of  the  eoanty  of  the  death  ia  enti- 
tled to  letters  of  administration,  and  tbe 
court  properly  appointed  him  administrator, 
to  the  exelnsian  of  the  public  administrator 
of  tbe  coanty  to  which  the  eaose  was  trans- 
ferred.— EsUta  of  Gntves,  8  Cal.  App.  2S4,  96 
Pae.  792. 

[e]  Where  the  public  administrators  of  two 
conntiea  each  Qle  an  application  for  letters 
of  administration,  there  being  a  doabt  as  to 
which  eountj  the  decedent  was  a  resident 
of,  and  one  applicant  contests  the  appltcation 
of  the  other,  the  adjudication  of  the  court 
that  It  has  jnrisdietion  Is  a  bar  to  tbe  con- 
testant's own  application  in  tbe  other  coonty. 
Estate  of  Seal;,  1  Cof.  Pro.  Dee.  SO. 

[d]  The  issuance  of  special  letters  of  ad- 
ministration to  the  public  administrator  in 
one  eonnt;  Is  not  a  final  determination  of 
his  light  to  general  letters  of  admlnistra- 
lion  as  against  the  public  administrator  of 
another  county, — Estate  of  Scaly,  1  Cof. 
Pro.  Dec  90. 

§  597.    FnferenM    Over     NonrealdeEt 

BeUtlve  and  His  Nominee. 
[a]  As  between  the  nominee  of  nonresident 
brothers  of  an  intestate,  and  the  public  ad- 
ministrator, the  latter  is  entitled  to  letters 
of  administration. — Estate  of  Griffiths,  3  Cof. 
Pro.  Dec  S45. 

S  BOlVt..  Petition    for    Lottan— Priority  of 
Conflicting  Petitions. 

[a]  The  eonnty  in  which  a  petition  is  first 
filed,  where  property  of  a  nonresident  dece- 
dent in  this  state  is  to  be  administered  upon, 
has  exclusive  jurisdiction  over  all  property 
of  snch  decedent  in  this  state,  wherever  sit- 
uated; and  where  a  public  administrator  of 
one  county  first  filed  bis  petition  for  admin- 
istration in  this  state,  a  public  administrator 
of  another  county,  though  first  appointed 
npon  a  subsequent  petition,  has  no  standing 
to  contest  tbe  granting  of  letters  under  the 
petition  first  filed  in  the  county  of  such  peti- 
tioner.—Estate  of  Davis,  149  Gal.  4SS,  87 
Pm.  17. 


I  807.    WatTtr  of  BlgfaL 

[a]  Where  an  executor  died  pending  admin- 
istration, and  his  executor  waited  nntil  seven 
months  after  his  death  before  applying  for 
letters  of  administration  with  the  will  an- 
nexed on  the  estate  of  the  first  testator,  and 
the  public  administrator  filed  a  conn ter- peti- 
tion four  days  later,  and  where  it  does  not 
appear  that  the  public  administrator  was 
ever  notified  of  the  death  of  the  executor  of 
the  first  testator,  the  contention  that  tbo 
public  administrator  had  waived  his  right  t 


S  619.    B«T10W. 

[a]  A  public  administrator  who  hsi  applied 
for  appointment  as  administratoT  has  a  riffbt 
to  appeal  from  an  adverse  order  appointing 
another  administrator,  and  nonresident  heirs 
also  have  the  right  to  appeal  as  parties  in- 
terested in  tbe  estate,  regardless  of  their 
right  to  nominate  a  particular  administrator. 
Estate  of  Graves,  S  CaL  App.  2S4,  96  Pao. 
792. 

EXEMPTIONS. 

Indods  •leeptton  ftom  Ilsbllltr  te  sstrate  aal 
lala,  nnda  l«g*l  rroeess  for  parmiot  of  dtbts, 
of  proparty  of  dsbtoii,  mor*  parUcalirljr  af  perwiul 
prepertj;  eoastitnUanal  ud  ststntarr  provlslDni  for 
vaeh  exsmptlsn;  nature,  ccotmdi,  and  axtani  thueot 
In  gansrsli  who  are  mtitltd  to  banoBt  of  sash  «x- 
anptlansi  what  artldta,  amaiuit,  or  vain*  ate 
•xsmpt;  asalnst  whst  Ilabilltlts  sxamptloB  la  al- 
iDwsd;  watvei  «  less  of  Tl<ht  to  WMnptlaiii  and 
proteetlan  and  anforoamant  of  the  ilsU. 

L     NATOBE    AND   EXTENT. 

$  4Va-    Hcnuetaold  FnnHtnre — Fioceedf  of  In- 


[a]  Where  household  goods  and  wearing  ap- 
parel, exempt  ftom  execution,  are  lost  by 
fire,  money  dne  therefor  npon  a  policy  of 
fire  insurance  is  also  exempt. — Langley  v. 
Finnall,  2  Cal.  App.  281,  83  Pae  291. 

S  11.    Implements  of  Hnsbandry  and  Fann- 
ing TTtenallB— Dependent  on  Use. 

[a]  In  order  to  claim  the  exemption  from 
execution  of  farming  utensils  and  implements 
of  husbandry  and  other  property  used  in 
farming  described  in  subdivision  3  of  sec- 
tion 690  of  the  Code  of  Civil  Procedure,  it 
mnst  appear  that  the  judgment  debtor  was 
engaged  in  tbe  business  of  farming  at  the 
date  of  the  levy;  and  a  judgment  debtor  who 
was  not  then  so  engaged,  but  had  left  the 
bnsinesB  of  farming,  and  was  engaged  in  other 
business  in  another  state,  prior  to  and  at 
the  time  of  tbe  levy  upon  such  property. 
cannot  claim  the  same  as  exempt. — Howell 
T.  Boyd,  2  CaL  App.  4S6,  84  Pae.  31S. 

EXPLOSIVES. 

laelade    nfntetlon   of   mannfactitrs,    daaUnf   tn, 
and  nsa  of  explailn  anbitauees.  and  IlabllltUs  for 
Injnrlas  tbelafrom  etnasd  by  ntgllMtae: 
S  1.    Neglig«nt  Handling  or  Storage. 

[a]  A  grocer  to  whom  plaintiff  applied  for 
a  can  of  coal-oil,  and  who  negligently  deliv- 
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ered  gawllne  as  coal-oH,  which,  being  placed 
Id  lamps  lighted  without  knowledge  of  tbe 
negligenee,  caused  an  exploBioD,  which  re- 
sulted in  the  deBtmction  of  plaintiff's  dwall- 
iog  and  personal  ^ropertjr  therein,  is  rea^oD- 
sible  for  the  resulting  damage,  if!  no  eontribn- 
tor/  negligence  appears  on  tbe  part  of  the 
plaintiff, — Kenny  v.  Kenaedy,  8  Cal.  App. 
350,   99   Pac.   384. 

§  2.    Injnrlea  from  BUBtlng. 

[a]  The  process  o(  blasting,  without  refer- 
ence to  tbe  partiealar  locality  in  which  it  i> 
carried  on,  is  not  go  intrinsically  dangerous 
as  to  be  ipso  facto  «  naisaDce  so  that  the 
blaster  would  be  liable  for  the  injury  caused 
by  it,  whether  or  not  he  waa  guilty  of  any 
negligence  in  the  maaner  in  which  tbe  blast- 
ing was  done.  The  question  of  his  liability 
would  depend  upon  whether  or  not  he  was 

Siilty  of  any  negligence. — Uoaghton  t.  Loma 
rteta  Lumber  Co.,  152  CaL  SUO,  93  Fac  82, 
14  L.  B.  A.,  N.  8.,  913. 

[b]  One  who  lets  a  contract  to  an  inde- 
pendent contractor  for  tbe  purpose  of  con- 
strue ting  a  wagon  road  through  an  nn in- 
habited and  substantially  untraveled,  wild, 
mountainous  region  is  not  liable  for  injury 
that  possibly  might  happen  to  somp  one  by 
reason  of  the  contractor  blasting  out  a  stump 
on  the  course  of  the  road.  The  liability  for 
such  injury  depends  upon  the  negligence  of 
the  contractor,  for  which  he  alone  would 
be  responsible. — Houghton  t.  Loma  Piieta 
Lumber  Co.,  152  Cal.  500,  S3  Pac.  82,  14  L. 
E.  A.,  N.  a.,  913. 

[c]  Where  a  road  is  being  built  in  a  wild, 
uninhabited,  and  almost  nntraveled  mountain 


I  the  line  of  the  road,  the  work  is 
not  latrinsically  and  necessarily  dangerous, 
and  if  it  was  being  done  by  an  independent 
contractor  the  person  for  whom  it  is  being 
done  is  not  liable  for  the  contractor's  negli- 

S^nce  in  setting  oft  the  blast.— Houghton  v. 
oma   Prieta   Lumber   Co.,   152   Cal.   674,   93 
Pac.  377. 

EZTOBTION. 

IndDds  obtalnlnf  or  tttamptlnc  to  ohtaln  fTDB 
anoUwr,  onlei  ealar  at  offldKl  ai  oUwr  iWA,  tanonj 
m  otlui  preperty,  mart  psiUealarlr  the  ttklns  or 
clalmlnB  by  a  public  oOlaaT,  af  lUsial  or  «ze«iilTe 
ttti  or  compsnutlon  tor  ondftt  Krvleas,  and  *eti 
ol  oppiasslcin  or  Dtber  injnrls*  to  ptrion,  property 
or  riihti,  eammlttad  by  meli  an«r  nniltr  color 
of  offldkl  kMhoiltr:  natoiB  ml  •Ismanti  of  th* 
Crimea  of  axtoitlan  undai  colai  a(  affine  or  tiibX, 
opprtisloa,  ate. ;  nature  and  extsnt  at  criminal  le- 
■ponilblllty  tbsiaforj  and  proseentlan  and  punish- 
ment of  sncb  acts  as  public  oflenaas. 


Mi. 

RVtDENOE,  I  5. 

§  2.    What  ConsUtntw  Offense. 

[a]  In  tbe  phrase  "threat  to  do  an  unlaw- 
ful injury,"  etc.,  as  used  in  section  519  of 
the  Penal  Code,  proTiding  that  "fear  such 
as  will  constitute  eXtortiun  may  be  induced 


by  a  threat  within,  (1)  to  do  an  anlawfnt 
Injury  to  the  person  or  property  of  the  is- 
dividual  threatened,"  the  word  "unlawful" 
qualifies  the  injury  and  not  the  threat,  and 
imports  an  injury  wiiieh  is  contrary  to  law 
or  prohibited  by  the  law  of  the  state.  To 
procure  money  by  threat  to  do  a  lawful  act 
IS  not  a  crime  under  the  statute,  whatever 
moral  wrong  there  may  be  in  obtaining  the 
money.— People  v.  Schmita,  7  Cal.  App.  330, 
94  Pac.  407,  419. 

g  3.    — —  Elements. 

[a]  To  constitute  the  crime  of  extortion 
committed  by  meana  of  any  threat  to  injure 
property  of  the  person  threatened,  the  injury 
threatened  must  be  in  itself  unlawful,  irra- 
apective  of  whether  or  not  the  purpose  with 
which  the  threat  is  made  is  to  obtain  money 
to  which  the  person  threatened  is  not  enti- 
tled.—People  V,  Schmitz,  7  CaL  App.  330, 
94  Pae.  407,  419. 

S  i.    Indictment  or  Znfonnstioii. 

[a]  An  indictment  for  extortion  alleged  to 
have  been  committed  by  onlawfully  and  fel- 
oniously extorting  from  the  parties  named  in 
the  indictment,  with  their  consent,  a  specified 
■um,  by  the  wrongful  use  of  fear,  induced  by 
threats  to  do  an  injury  to  the  property  of 
the  parties  named,  alleged  to  be  restaurant- 
keepers,  engaged  in  selling  at  retail  liquors 
therein,  for  which  they  were  required  to  have 
a  license  necessarj^  to  the  profitable  mainte- 
nance of  said  business,  which  the  defendants 
well  knew,  and  that  defendants  then  and 
there  unlawfully,  felouiously,  corruptly  and 
knowingly  threatened  the  said  parties  named 
that  unless  they  paid  them  tbe  said  sum,  and 
one  year  thereafter  a  further  sum,  the  said 
parties  could  not,  and  wuuld  not,  obtain  said 
license,  and  that  the  said  defendaDts  would 
prevent  them  from  carrying  on  or  conducting 
said  business  of  selling  liquors  at  retail,  is 
not  sufficient  to  state  the  crime  of  extortion, 
because  it  does  not  allege  or  show  that  the 
epecifle  injury  threatened  was  an  unlawful 
injury  to  tbe  property  of  tbe  person  threat- 
ened.—People  T.  Schmitz,  7  Cal.  App.  330,  94 
Pae.  407,  419. 

[b]  The  question  of  fact  whether  or  not 
the  restaurant- keepers  were  unfit  persons  to 
have  a  license,  or  whether  that  fact  would 
be  a  good  defense  to  the  crime  of  extortion, 
cannot  be  considered  in  determining  the 
merits  of  the  indictment.— -People  v.  Schmitz, 
7  Cal.  App.  330,  91  Pac.  407,  419. 

[c]  It  cannot  be  presumed,  in  the  absence 
of  any  averment,  that  unlawful  means  or  un- 
due influence  would  be  exercised  over  the 
police  commissioners  to  prevent  the  liquor 
licenses  necessary  to  their  business,  if  the 
money  exacted  were  not  paid.  The  court 
cannot  asaume,  in  the  absence  of  any  aver- 
ment to  that  effect,  that  defendant  Scfamitz 
was  mayor  of  the  city,  and  in  a  position  to 
exercise  power  and  undue  influence  over  the 
members  of  the  board  of  police  commission- 
ers, or  that  fiuef,  bis  eodefendant,  was  in 
piaetiaal  control  of  the  city  government  be- 
cause of  his  political  activity  and  influence, 
or  otherwise  able  to  exeit  an  undue  influence 
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om  tba  board,  or  that  the  nse  of  unlawful 
meani  or  andaa  influence  was  threatened,  or 

that  the  pnrpoie  and  ability  to  use  aueh 
means  Buceessfully  were  perfectly  nnderstood 
by  the  parties  concerned,  because  of  the  cir- 
enmstanees  known  to  them. — People  t. 
SehmitE,  7  Cal.  App,  330,  94  Pac.  407,  419. 

[d]  Tbe  absence  of  an  express  avowal  of 
a  threat  to  nse  unlawful  means  cannot  obvi- 
ate tbe  necessity  of  pleading  facta  necessary 
to  make  the  threat  eriminal.^People  t, 
Schmits,  7  Cal.  App.  330,  91  Pac.  407,  419. 

[ej  la  an  indictment  for  extortion  it  is  not 
sufficient  to  use  the  laaipiage  of  the  statute; 
and  nnder  a  charge  of  extorting  money  to  do 
an  anlawfnl  injury  to  the  basineas  of  reetan- 
rant -keepers,  by  withholding  liquor  licenees 
neeessarjr  to  the  conduct  of  their  business, 
it  is  necessary  to  show  that  unlawful  means 
would  be  used  to  prevent  the  same,  if  the 
money  exacted  were  not  paid. — People  v. 
Sehmitz,  T  Cal.  App.  330,  97  Pac.  407,  419. 

I  S.    Evidence. 

[a]  Upon  tbe  trial  of  a  charge  of  extorting 
DiODey  from  witnesses  for  the  prosecution, 
keepers  of  French  restaurants,  to  secure  liquor 
licenses  for  them,  which  bad  been  previoDsly 
withheld,  it  was  error  to  allow  such  wit- 
nesses to  testify  to  hearsay  evidence,  consist- 
ing of  conversations  between  them  in  the 
absence  of  the  defendant  and  his  codefend- 
ant,  as  to  tbe  necessity  of  employing  the 
codefendant,  and  the  amonnt  of  money  to 
be  paid  him,  and  tbe  proportion  of  eaeb. 
Hearsay  that  is  injurious  to  a  defendant  is 
ground  for  reversal. — People  v.  Sehmitz,  7 
Cat.  App.  330,  97  Pac.  407,  419. 

[b]  It  was  error  for  the  court  to  allow  the 
defendant  to  be  cross-examined  as  to  tha 
receipt  of  money  from  his  codefendant  that 
had  been  obtsined  from  the  French  restan- 
rsnt-keepers  to  secure  liquor  licenses  for 
them,  concerning  which  the  defendant  had 
not  teatiSed  in  chief,  for  tbe  purpose  of  lay- 
ing an  imptopet  foundation  for  rebutting 
evidence,  which  was  properly  part  of  the 
ease  for  the  prosecution  in  ehief. — People  v. 
achmits,  7  CtU.  App.  330,  97  Pac.  407,  419. 

EXTBADinON. 

bclnd*  dsIlTsry,  br  ons  eoontry  or  state  to  an- 
ethn,  of  psrson*  elurgsd  with  tin  cDnuDiision  e( 
crlau  vltMa  O*  JuluUctloB  Ot  inch  other  cdoutry 
ST  Mate,  tithsr  la  mitUr  of  comltr  or  oudar  pro- 
vlsiDiu  of  tnatlu.  coiutltntlans,  or  other  canliact*; 
natnn  snd  leaii*  of  the  lamady  In  gsnatal;  eouitltn- 
tlonal,  tiutr  and  itatutory  provltloni  lelatlns  Uien- 
le;  In  what  easas,  uut  as  to  lAat  psrions,  and  foi 
wliM  eSanHS,  extradition  Is  sUswsd;  Jorlidletlon 
om  and  pracaedlnft  to  obtain  eztnulltloni  liananoe, 
[•foUlMi,  and  vaUdltr  of  damandi,  ratolsitlona, 
vwTsat*.  etc.;  anen  and  dsUvsTT  of  peisonf  ac- 
eiiMd;  their  rlshti  and  UabUltlss  after  (ztisdltloni 
Tovlav  of  proeeedliifi;  and  oosM  and  expsafM  ot 
■acta  pncMdlngs. 

S  9V3.    IntamatJonal  —  Oflenag       Oonunlttod 
After  ExtiadlUotL 

[a]  Article  in  of  that  eonvention,  provid- 
ing that  "no   fenon  auneudered  by  01   to 
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either  of  the  high  contracting  parties  shall 
be  triable  or  tried  for  any  crime  or  offense, 
committed  prior  to  his  extradition,  other 
than  the  offense  for  which  be  was  surren- 
dered, until  he  shall  have  had  an  oppor- 
tunity of  returning  to  the  country  from 
which  he  was  surrendered,"  by  limiting  the 
exemption  to  crimes  committed  prior  to  ex- 
tradition, indicates  an  intent  on  the  part  of 
the  contracting  parties  that  persons  surren- 
dered should  not  be  exempt  from  prosecution 
for  crimes  subsequently  committed.  If  un- 
der tbe  treaty  of  1S42  between  the  United 
States  and  Oreat  Britain  there  was  any  ex- 
emption for  such  subsequent  crimes,  the 
exemption  was  removed  by  the  convention  of 
1869.— In  re  Collins,  151  Cal.  340,  129  Am. 
St.  Bep.  122,  BO  Pac.  827,  91  Pac.  397. 

[b]  Neither  articles  TH  nor  IV  of  the  ex- 
tradition convention  concluded  between  the 
United  States  of  America  and  Qreat  Britain 
In  tbe  year  1S89,  nor  tbe  extradition  act  of 
the  Dominion  of  Canada,  nor  section  5275  of 
tbe  Bevised  Statutes  of  the  United  States, 
exempts  a  person  extradited  from  the  prov- 
ince of  British  Columbia  to  tbe  state  of  Cali- 
fornia from  being  tried  in  that  state  for  a 
crime  there  committed  subsequent  to  bis  ex- 
tradition and  while  his  trial  on  the  charge 
for  which  be  was  extradited  remaina  unde- 
termined.—In  re  Collins,  151  Cal.  340,  129 
Am.  St.  Bep.  122,  SO  Pac.  S27,  Ql  Pac.  307. 

[e]  So  far  as  relates  to  international  as  dis- 
tinguished from  interstate  extradition,  it  is 
the  general  rule  that  a  prisoner  extradited 
from  a  foreign  country  for  a  particulor 
offense  cannot  be  tried  upon  any  other  cborge 
until  his  trial  upon  the  original  charge  has 
been  brought  to  a  flnal  conclusion,  and  he  hasi 
had  a  reasonable  time  within  which  to  return 
to  the  country  from  which  he  bad  been  extra- 
dited. Such  rale,  however,  only  applies  to 
erimei  alleged  to  have  been  committed  prior 
to  his  extradition,  and  does  oot  apply  to 
crimes  committed  after  his  extradition  in  the 
country  to  which  he  was  returned,  and  while 
his  trial  on  the  charge  for  which  be  was  ex- 
tradited remains  undetermined. — In  re  Col- 
lins, 151  Cal.  340,  129  Am.  St.  Bep.  122,  90 
Pac.  827,  91  Pac.  3S7. 

[d]  The  provision  of  the  extradition  aet  of 
the  Dominion  of  Canada  prohibiting  the  ex- 
tradition of  any  person  to  any  state  or 
conntry  "in  wbicb,  by  the  law  in  force  in 
such  state  or  country,  such  person  may  be 
tried  after  such  extradition  for  any  other 
offense  than  that  for  which  he  was  extra- 
dited, unless  an  assurance  shall  first  have 
been  given  by  the  executive  authority  of 
such  state  or  country  that  the  person  whose 
extradition  has  been  claimed  shall  not  be 
tried  for  any  other  offense,"  only  has  the 
effect  to  lay  down  a  rule  for  the  government 
of  officials  of  the  Dominion  of  Caoada.  They 
may  under  this  act  have  bad  the  right  to 
refuse  to  surrender  an  accused  person  with- 
out receiving  the  assurance  referred  to  in 
tbe  act.  If  they  did  surrender  him  without 
■ueh  assurance  the  rights  of  the  United 
States  and  of  tbe  state  of  California  after 
receiving  the  prisoner  were  limited  only  by 
tbe  pioviaioua  of  the  treaty. — In  le  Collins, 
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InoInSa  Ika  ngntetloii  uid  randnrt  «f  !&•  bnd- 
nau   ot  nealTliic  u>d   mIUiib  (codi   e(iiul(nad  or 

etlitrwlM  lntn»t*d  to  Iietari,  eommluloii  mai- 
chant*,  <tc^  tor  ul<;  rlshU,  powtn,  dntlai,  tnA  Ila- 
bllltlo  of  poiKini  ongastd  In  nch  bDilDMi  and  tbB 
prlmlpUi  01  ecinslinaci,  a*  batvaan  tliamnl*aa  and 
M  to  oUtsra.  arlilDK  fiom  ncli  canaisniueiita,  ate, 
and  Inddantal  tranaaetlena.  aneli  aa  adnucaa.  pladgai, 
Ma.,  aapadallr  aa  affactad  bj  thali  poMaailan  oi  can- 
tcsl  ol  tba  Boodj  at  el  rrldsncoi  of  titla. 

§  4.    DfllesftUon  of  Antlicrltr. 

[a]  Wbatever  aathoritj  the  flrm  eonstitnt' 
ing  plainttS'fl  factor  may  have  bad  in  refer- 
ence to  goods  ahipped  by  plaintiff  to  its  own 
order  upon  notice  to  enA  factor,  wai  not 
eonfened  on  a  loeaj  representative,  and 
could  not  be  exercised  t>y  him  nor  delegated 
to  him  by  ouch  factor. — Akron  Cereal  Co.  v. 
Fttat  National  Bank,  3  Cal.  App.  19S,  84 
Pac.  778. 

[b]  When,  In  the  first  instance,  merehaudise 
conflif^ed  to  the  order  of  the  plaintiff  was 
deposited  in  ft  ware  ho  use  in  its  name,  at 
the  instance  of  the  representative  of  its 
factor,  the  latter  had  no  authority  to  direct 
words  to  be  added  to  the  entry  indicating 
that  it  was  in  his  cere,  and  the  entry  of 
such  words  created  no  right  in  him;  nor  had 
be  authority  to  change  the  entry  to  the 
name  of  a  firm  as  plaintiff's  factor,  nor  to 
withdraw  it  by  himself  as  tbeir  tepresenta- 
tive,  for  the  purpose  of  depositing  the  same 
in  another  warehonse  in  bis  own  name,  and 
obtaining  a  receipt  which  he  might  pledge 
to  the  defendant. — Akron  Cereal  Co.  v.  First 
National  Bank,  3  Cal.  App.  198,  S4  Pae.  778. 

[e]  The  representative  of  SQch  factor  eonid 
receive  the  goods  and  place  tbem  in  the 
warehoate  for  tbe  plaintiff,  but  be  had  no 
anthority,  by  virtue  of  snch  relation,  to  store 
tbem  in  bis  own  name,  either  directly  or 
indirectly. — Akron  Cereal  Co.  v.  First  Na- 
tional Bank,  '3  Col.  App.  19S,  84  Pac.  778. 

§  15.    Blt^ta  and  LUbilltieB  of  TUid  Ver- 

MOOB. 

[a]  Mere  poBseasion  of  personal  property  Is 
only  mere  prima  facie  evidence  ot  owner- 
ship. The  owner  may  place  his  property  in 
the  custody  of  a  carrier,  werebouseman  or 
other  bailee,  withoat  in  any  respect  affecting 
his  ownership.  Whoever  deals  with  the  pos- 
sessor does  it  at  his  peril;  and  the  purchaser 
from  one  having  no  other  apparent  title  than 
possession  must  see  to  it  that  the  seller  has 
the  title;  and  if  his  title  fails,  and  he  is 
obliged  to  respond  to  the  true  owner  ot  the 
goods,  his  loss  ie  due  to  his  misplaced  con- 
fidence and  not  to  that  of  the  owner. — Akron 
Cereal  Co.  v.  First  National  Bank,  8  Cal. 
App.  198,  84  Pac.  778. 

FALSE  IMPBISONMENT. 

Inolnda  rastialiA  of  tha  paraon  of  anothar,  wltli- 
ont  BDlEelant  authority,  not  maialr  Inddant  to  a 
Bialletona   prasacntian;    Jnstlflcatlon   oi    axcnw   tor 
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DUTT  OF  OFFICES  MAKIHO  ABBEST,  1 1. 

PARTIES,  IBM. 

PLBADIHO,  I  0. 

STIDENCE,  f  7. 

TRIAL.  ITU. 

DAUA0E9,  I  S. 

APFEAI.  AND  REVIEW,  1  BM, 

%  1.    Acta  Oonstltntlng. 

[a]  A  constable,  having  in  his  bands  a  valid 
search-warrant  authorizing  him  to  search  cer- 
tain premises  for  certain  alleged  stolen  per- 
sonal prooerty,  who,  while  executing  the  writ, 
maliciously  and  with  force  imprisons  the 
owner  of  the  premises,  is  liable  for  such  false 
imprisonment,  as  are  also  the  sureties  on  bis 
official  bond. — Qomez  t.  Seanlan,  2  CaL  App. 
579,  84  Pac.  50. 

[b]  An  action  will  lie  to  recover  damages 
for  false  imprisanment  under  an  order  of 
arrest  in  a  civil  action  where  tbe  affidavit 
npon  which  tbe  order  ot  arrest  was  based  is 
insufficient  on  its  face  to  give  the  superior 
court  juriedietion  to  issue  tlie  order. — Neves 
T.  Costa,  5  C&l.  App.  Ill,  SB  Pae.  86S. 

[c]  Tbe  fact  that  the  imprisonment  of  tbe 
plaintiff  did  not  immediately  follow  tbe  ar- 
rest makes  it  none  the  less  the  result  of  tbe 
arrest  by  the  defendant's  procurement;  and 
tbe  fact  that  be  was  admined  to  bail,  and 
that  the  bail  surrendered  him  into  custody, 
without  liis  procurement,  only  goes  to  tba 
amoant  of  the  damages  suffered,  and  does  not 
show  a  variance  aa   to  tbe  cause  of  tbe   im- 

Srisonment.— Neves  v.  Costa,  S  Cal.  App.  Ill, 
»  Pac.  805. 

S  IVa.    Mallctoni  Frosacntian  DIstlngalBtaod. 

[a]  The  actions  of  "false  imprison  men  t," 
and  "malleions  proaecution"  are  quite  dia- 
tinet.  The  element  of  malice  in  the  former, 
which  is  essential  in  tbe  latter,  can  only  ba 
considered  where  exemplary  damages  are 
asked  in  the  former,  and  then  only  as  affect- 
ing the  measure  of  damages;  and  "tbe  want 
of  probable  cause,"  whieb  is  essential  in  tbe 
latter,  is  immaterial  in  the  farmer;  while 
the  necessity  of  awaiting  the  termination  of 
tbe  action  in  the  latter  is  not  required  in 
the  former.— Neves  v.  Costa,  5  Cal,  App.  Ill, 
S9  Pac.  Se^S. 

[b]  Tbe  two  canses  of  action,  false  impria- 
onmenC  and  malicious  prosecution,  are  quite 
distinct  and  different,  and  to  be  distinguished 
in  several  respects.  False  imprisonment  is 
tbe  unlawful  violation  of  the  personal  liberty 
of  another,  consisting  of  an  unlawful  arrest 
or  detention  without  warrant  or  by  an  illegal 
warrant,  or  a  warrant  illegally  executed.  If 
the  imprisonment  is  under  legal  process,  but 
the  action  has  been  commenced  and  cArried 
on  maliciously  and  without  probable  caose, 
it  is  malicious  prosecution. — Donnti  t, 
Bighetti,  B  CaL  App.  45,  87  Pac  1128. 
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S  S.    Duty  of  Offlcor  HAktog  Arraet. 

[■]  The  duty  of  the  police  officer  wan  a 
kD  end  when  he  reported  to 'the  police  sei 
geant  where  the  plaintiff  was  found,  and  hi 
rerasal  to  sntwer.  He  could  not  b«  held  re 
iponsible  for  the  action  of  the  sergeant  i: 
taking  plaintiff  into  enatody,  sod  orderiO] 
him  imprisoned  antil  further  inveatigatio: 
thoQld  be  made.  The  sergeant  waa  alone  r« 
■poniible  for  anch  impriBonment. — Qiaske  ^ 
"     '         -  "  •     ■      I.  13,  98  I 


Binders,  9  Cal.  App.  : 


i  Fac  «3. 


S5V.. 

[a]  A  haaband  and  Ua  wife  are  pToperly 
joined  as  parties  plaintiff  in  an  action  to  re- 
cover dama^ea  for  her  false  impriaonment. 
■nd  upon  his  death  pendente  lite,  bis  legal 
represent ative  is  properly  substituted  in  his 
place. — Gomel  v.  Scanlan,  Z  Cal.  App.  6T9, 
84  Pae.  50. 

§  6.    FlMdmg. 

[a]  The  manner  of  ths  defenilant'a  release 
need  not  be  abown;  nnd  the  reason  of  the 
court  for  bia  release  in  most  eases  would  be 
immaterial,  and  in  some  cases  perhaps  prejn* 
dicial.— Neves  T.  Costa,  S  Cal.  App.  Ill,  S9 
Pac  865. 

[b]  No  special  demnrrer  having  been  inter- 
posed, any  'objection  as  to  want  of  certainty 
in  the  allegation  of  special  damages  ia 
iTsived;  and  the  court  properly  admitted  evi- 
deocB  thereof,  and  proDerlv  instructed  the 
jury  as  to  the  law  of  special  damages. — Neves 
V.  Coita,  5  Cal.  App.  Ill,  89  Pae.  S6S. 

[c]  Where  the  eomplaint  for  falae  imprison- 
ment waa  Bufficient  upon  general  demurrer 
and  no  special  demarrer  was  interposed  for 
nncertainty,  all  mere  uncertainty  is  waived. 
Arerments  that  the  defendant  acted  "unlaw- 
fully and  without  probable  cause,"  is  unnec- 
essary, may  be  treated  as  surplusage  and 
meaningless. — Neves  v.  Casta,  &  Cal.  App. 
Ill,  89  Pae.  865. 

[d]  In  the  abaenee  of  contrary  allegations, 
it  moat  be  preaumed  that  the  eomplaint  nn- 
der  which  the  warrant  was  issued  stated 
facts  proper  to  give  the  justice  of  the  peace 
jniisdiction  to  issue  the  warrant  under  which 
tit  arrest  and  imprisoDment  was  made,  and 
that  they  were  made  in  the  legal  ezeentioo 
of  a  lawful  warrant.— Donati  v.  Bighetti,  9 
CaL  App.  45,  97  Pae.  1128. 

[t]  The  fact  that  a  prior  arreat  was  made 
for  the  same  offenae  in  another  township 
ander  complaint  of  a  constable,  and  that  the 
plaintifl  was  fined  therefor,  is  matter  of  de- 
fense; and  the  allegation  of  it  in  the  com- 
EUiat  does  not  establish  that  the  arreat  and 
nprisonment  upon  the  second  complaint  were 
nnlawful, — Donati  v.  Bighetti,  9  Cal.  App. 
43,  S7  Pac.   1128. 

[f]  A  eomplaint  for  falae  impriaonment 
which  shows  an  arrest  and  imprisonment  un- 
der a  complaint  filed  in  a  justice's  court  by 
the  defendant  charging  a  distnrbaDce  of  the 
peace,  which  does  not  show  that  the  warrant 
uned  by  the  jnatiee  waa  either  void,  void- 
sbte  or  irregular,  is  insufficient  to  state  a 
cause  et  action,  and  a  demnrret  thereto  waa 


properly  sustained. — Donati  ▼.  Bighetti,  9 
Cal.  App.  45,  9T  Pae.  1128. 

[g]  The  averments  in  the  complaint  for 
fuse  imprisonment  of  the  facts  concerning 
the  prior  arrest,  and  that  the  knowledge 
thereof  waa  withheld  by  the  defendant  from 
the  justice,  are  not  aUegations  material  to 
a  cause  of  action  for  false  imprisonment;  and, 
though  evidence  thereof  may  aggravate  the 
damages,  they  have  nothing  to  do  with  the 
cause  of  action.— Donati  v.  Bighetti,  9  Cal. 
App.  4S,  97  Pac.  11£8. 

[h]  The  dismissal  of  the  second  prosecution 
on  the  ground  that  the  former  arrest  and 
fine  were  for  the  same  offense  did  not  operate 
retrospectively  to  annul  or  render  unlawful 
the  arreat  upon  the  aecoad  legal  process. — 
Donati  V.  Bighetti,  9  Cal.  App.  45,  97  Pae. 
1128. 

§  7,    Evidence. 

[a]  The  fact  that  the  pUintifF  waa  dis- 
charged on  habeas  corpna  was  material  to  his 
allegation  that  he  had  been  compelled  to  pay 
•250  for  costs  and  attorneys'  fees  to  secure 
his  release,  and  the  proceedings  on  habeas 
corpus  were  admissible  for  this  purpose. — 
Neves  T.  Costa,  5  CaL  App.  Ill,  89  Pac.  SGS. 

§  TVa.    Trial. 

ia]  Held,  that  the  inatmetiona  given  tor  the 
aiutiff  properly  presented  the  law  appli- 
cable to  the  case,  and  that  instructions  re- 
quested by  the  defendant,  which  were  in- 
applicable to  the  evidence,  or  which  were 
erroneous  or  misleading,  were  properly  re- 
jected.—Naves  V.  Costa,  5  Cal.  App.  Ill,  89 
Pac.  865. 

S  8.    Damages. 

[a]  The  fact  that  a  person  aulawfully  im- 
prisoned has  been  released  and  is  no  longer 
restrained  of  his  liberty  is  material  in  ascer- 
taining the  time  he  has  lost  from  his  busi- 
ness by  the  detention. — Nevea  v.  Costa,  5  Cal. 
App.  Ill,  89  Pae.  86S. 

[b]  In  an  action  for  falae  Imprisonment, 
the  plaintiff  ma^  recover,  aa  general  dam- 
ages, compensation  for  phyaical  inconveni- 
ence, mental  suffering,  and  humiiiation  of 
mind  incident  to  the  false  arreat,  and  where 
expense  for  litigation  in  the  habeas  corpus 
proceedings  were  apeelally  pleaded  they  are 
recoverable. — Nevea  v.  Costa,  G  CaL  App. 
Ill,  89  Pac.  865. 

§  BVt.    Appeal  and  Bevlew. 

[a]  Held,  that  the  diaallowance  of  certain 
proper  questions  asked  by  defendant  on 
cross-examination  of  the  plaintiff  was  not 
such  prejudicial  error  as  to  justify  the  re- 
versal of  a  judgment  otherwise  properly  ren- 
dered.—Nevea  V.  Costa,  5  Cal.  App.  Ill,  89 
Pae.  865. 

[b]  The  introduction  in  evidence  of  the 
order  of  arrest  by  the  defendant  waa  not 
prejudicial,  where  the  court  instructed  the 
jury  that  the  affidavit  on  which  it  was  based 
was  insufficient  to  justify  it. — Nevea  V. 
Costa,  5  Cal.  App.  Ill,  89  Pac.  865. 
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[e]  Held,  npoD  appeal  in  an  astlon  aKainat 
a  police  officer  for  false  impriBonment,  in 
will  eh  the  flu  dings  and  judgment  were  for 
the  plaintiff  upon  trial  by  the  court,  that 
there  ia  no  evideaee  in  the  record  to  suataiu 
the  flnding  that  the  plaictifi  was  iu  fact  un- 
lawfully restrained  of  hit  liberty  by  the 
defendant,  but  that  the  nn contradicted  evi- 
dence BbawE,  on  the  cootrary,  that  all  that 
the  police  officer  did  was  in  the  lawful  exer- 
cise of  the  anthority  conferred  upon  him  as 
such  officer.— Gisske  v.  Sanders,  B  Cal.  App. 
13,  SS  Pac.  43. 

FALSE  FKETENBES. 

ludad*   ruDdnlantlr   aHalnlns   or  *ttenipUli(  to 
obtain  from  anothar  psiional  pToptrt;,  oi  U»  mak- 
iDg  or  ladoiBBCiBnt  br  him  of  a  n«sotl%lil«  Initm- 
ment,  or  tli*  (zscntlan  at  anr  Initnunent  in  TTltlitc. 
or   vtj   benefit   or   adTuitaia,   bjr   falu   tokana   or 
lapraiantatloiii ;   natni*  and  •lamanti  of  tha  crlmw 
«(  chaatlng,   iwlndllns,   obtalnlnc  monar   or  goodi 
br  fatia  pcatansai,  lareaDT  br  tali*  piatanui.  etc.; 
natnca  and  aitcnt  of  erlmlnal  rasponalblUtr  thar*- 
tor.    ami  STOond*   of   dafenaa;    and  proiacatlon  and 
poniibineiit  of  Baoh  acta  aa  pnbllo  oSauaaa. 
UISTINGDISHED   FROM   DECEIT,  I  2  ii. 
INDICTMENT   OR  INFORMATION,  {  22. 
PRESENTATION  OP  FRADDOLBNT  CLAIU. 


TRIAL— QUESTIONS   FOR  JCRT,  i  80. 

IS8TRDCTI0N8,  |  81. 

VERDICT.  I  SB. 

§  2ya.    Dlstlngnlflhed  fiom  Deceit. 

[a]  In  a  criminal  prosecutian  for  obtain- 
ing money  under  false  pretenses,  the  rule 
that  obtains  in  a  civil  action  for  deceit  under 
which  a  prospective  purchaser,  having  the 
opportunity,  is  required  to  inveatigata  for 
himself  the  truth  of  represent ationa  as  to 
value,  has  no  application,  for  the  reason  that 
Id  a  criminal  case  the  offense  is  committed 
against  the  public,  and  not  against  the  indi- 
vidual, and  IS  prosecuted  in  the  interest  of 
the  public  and  not  of  the  prosecuting  witness. 
People  V.  Smith,  3  Cal.  62,  84  Pac.  4*8. 

§  22.    Indictment  or  ZnfonnaUon. 

[a]  An  infarmation  for  obtaining  money 
under  false  pretenses  from  a  person  alleged 
to  be  its  owner,  with  intent  to  cheat  and 
defraud  him,  and  with  original  intent  to 
cheat  and  defraud  another  person  named,  is 
not  defective,  because  it  does  not  appear 
that  he  accomplished  his  purpose  as  to  such 
other  person,  nor  because  it  does  not  allege 
the  purpose  for  which  the  owner  paid  the 
money  to  the  defendant.  It  is  sufficient  that 
the  information  contains  every  allegation  nec- 
essary to  charge  the  defendant  with  the  com- 
mission of  the  offense  against  the  owner  of 
the  money. — People  v.  Hines,  5  Cal.  App.  ISS, 
89  Pac  858. 

[b]  An  information  for  obtaining  money  by 
false  pretenses,  which  does  not  allege  facts 
tending  to  show  that  an  actual  fraud  was 
committed,  nor  any  facta  tending   to   (how 


wherein  the  statements  and  representations 
were  false  or  fraudulent,  and  which  nowhere 
alleges  that  any  of  the  represeii  tat  ions  made 
were  untrue  and  in  fact  false,  and  which 
merely  alleges  legal  conclusions  as  to  their 
false  and  fraudulent  character,  is  insufficient, 
and  the  court  erred  in  overruling  a  demurrer 
thereto. — People  v.  Carpenter,  6  Cal.  App. 
£31,  91  Pac.  SOS. 

[c]  An  information  for  obtaining  money 
under  false  pretenses  in  regard  to  the  respon- 
sibilit^  of  a  mutual  mercantile  company,  and 
that  It  would  pay  tlOO  upon  receiving  $1 
per  week  for  sixty-five  weel^,  which  does  not 
show  any  connection  between  defendants  and 
such  company,  or  show  that  by  reason  of 
said  false  pretenses  the  prosecuting  witness 
was  inducea  to  enter  into  any  contracts  with 
said  company,  or  that  the  money  paid  to  de- 
fendants was  paid  on  or  under  .my  such  con- 
tracts or  for  said  company,  or  show  any  nat- 
ural connection  between  the  fulse  pretenses 
made  by  the  defendants  and  the  delivery  of 
the  money  to  the  defendants,  is  fatally  de- 
fective, and  a  demurrer  thereto  should  have 
been  sustained. — People  v.  White,  7  Cal.  App. 
99,  93  Pac  683. 

§  25.    Presentation       of        Frandnlant 

Olatm. 
[a]  Held,  per  Shaw,  J.,  that  ad  indictment 
against  a  coroner  under  section  72  of  tbe 
Penal  Code,  for  presenting  a  false  and  fraud- 
ulent claim  against  a  county,  with  intent  to 
defraud  the  same,  "tor  traveling  expenaes 
outside  the  county  seat  on  official  business," 
containing  the  recital,  "the  said  board  of 
supervisors  being  then  and  there  authorized 
to  allow,  pay  and  order  the  same  to  be  paid 
if  genuine,"  is  insufficient  in  the  absence  of 
any  allegation  of  fact  showing  such  author- 
ity. (Aflen  P.  J.,  and  Taggart,  J.,  dissent- 
'ng-) — People  v,  Lanterman,  9  Cal.  App.  674, 
100  Pac.  720. 

§  27.    AdmlBBlblllty  of  Evidence. 

[a]  Evidence  that  the  defendant,  prior  to 
the  transaction  in  qnestion,  had  made  aub- 
Btantially  the  same  representations  to  other 
persons  in  an  endeavor  to  sell  to  them  stock 
m  the  company  owning  the  mines,  is  admis- 
sible to  show  that  the  representations  were 
not  inadvertent,  but  were  deliberately  made, 
with  knowledge  of  the  facts,  and  with  Intent 
to  deceive.— People  v.  Whalen,  154  Cal.  472, 
98  Pac.  194. 

[b]  Where  a  witness  teatifled  that  she  w&s 
present  at  the  time  the  alleged  false  repre- 
sentations were  made  to  the  prosecuting  wit- 
ness, and  at  that  time  had  herself  paid  a. 
certain  sum  of  money  for  stock  in  the  mines, 
questions  asked  her  on  cross-examination  by 
the  defendant  to  ascertain  whether  or  not  sbe 
herself  believed  the  representations,  are  im- 
material and  properly  ex  eluded  .^People  ▼. 
Whalen,  1S4  Cat.  472,  98  Pac.  194. 

[c]  Where  the  defendant  denied  all  the 
■tatements  of  the  prosecuting  witness,  the 
court  properly  allowed  the  testimony  of  an- 
other witness,  that  on  the  day  of  the  pro- 
curement of  the  money,  and  inferentially  be- 
fore it  was  procured,  defendant  stated  to  ths 
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n-|in«93  that  lie  was  ezpeeting  %  draft  af 
t3,000,  and  also  a  Bhipment  of  tools  for  men 
be  was  employing,  which  he  wished  to  store 
with  the  witness,  bat  which  were  not  re- 
eaived,  as  being  eoTroboTative  of  the  teati- 
nonj  of  the  proseentin^  witness,  and  as  beine 
material  and  cogent  evidence  of  a  acheme  of 
defendant  to  commit  the  snbseqaent  crime, — 
People  T.  Ward,  5  Cal.  App.  36,  S9  Pae.  674. 

[d]  When  the  defendant  wai  in  charge  of 
the  Testanrant  when  the  false  pretense  was 
made,  the  court  pioperlj  ezclndod  evidence 
of  its  Talne  as  being  immaterial,  the  only  im- 
portant question  of  valae  being  that  of  the 
money  obtained  bj'  the  false  pretense  of  own- 
ership.— People  T.  Hines,  6  Cal.  App.  122, 
89  Pae.  S5S. 

[e]  Where,  to  obtain  the  money,  the  defend- 
ant falsely  represented  that  he  owned  a  res- 
taurant, and  the  person&l  property  therein, 
which  be  did  not  own,  it  is  immaterial  what 
other  person  owned  it. — People  t.  Hines,  S 
CsL  App.  1S2,  89  Pae.  858. 

[(]  When  one  of  the  items  of  the  account 
for  traveling  expenses  was  tor  railroad  fare 
between  two  points  on  a  certain  date,  and 
the  mere  reports  of  eondnctors  to  the  railroad 
conpaar,  showing  travel  by  defendant  upon 
1  pass  on  that  date,  without  showing  between 
what  points,  were  admitted,  such  reports  are 
mere  private  writings  or  memoranda,  which 
ware  cot  admissible  without  independent 
proof  of  the  truth  of  the  facts  stated,  and 
when  the  conductors  themselves  were  is 
coart,  and  merely  identified  the  reports,  with- 
out other  evidence,  the  admission  of  the  same 
was  prejudicial  error,  if  it  cannot  be  said 
that  the  jury  would  have  convicted  the  de- 
fendant withont  these  reports. — People  v. 
Lanterman,  9  Cal.  App.  674,  100  Pae.  T20. 

S  29.    Wel^t  and  Sufficiency  of  Erldenca. 

[a]  In  a  prosecution  for  obtaining  money 
□ader  false  pretenses,  the  fact  that  the  money 
was  obtained  by  the  defendant  is  auSicieDtly 
shown  to  sustain  a  conviction  by  evidence 
that  the  prosecuting  witness  gave  a  check 
therefor  to  the  defendant,  and  further  nneon- 
tradieted  evidence  indicating  that  such  check 
had  been  cashed  in  the  usual  course  of  busi- 
aeu.— People  r.  Whalen,  154  Cal.  472,  98 
Pae  194. 

[b]  In  determining  whether  the  false  rep- 
reseatation  as  to  the  draft  was  proved,  the 
jury  was  authorized  to  consider  the  acts  and 
conduct  of  the  defendant;  and  the  fact  that 
the  defendant  never  called  upon  the  firm 
after  obtaining  their  money,  nor  made  any 
inqoiry  about  the  t5,000  draft,  and  three 
tnonlhg  after  the  transaction  was  found  seven 
hnadred  miles  from  the  scene  thereof,  in  the 
abience  of  explanatory  circumstances,  is  con- 
vincing evidence  that  no  draft  had  been  or- 
dered, and  that  none  was  expected. — People 
V.  Ward,  5  Cal.  App,  36,  89  Pae.  874. 

[«]  In  a  prosecution  for  obtaining  money 
iinder  false  pretenses,  where  several  pretenses 
enter  into  the  transaction,  proof  of  one  of 
them  constituting  an  operative  cause  is  sufB- 
eitat  to  support  the  verdict  of  conviction. 
Where  the  false  pretenses  made   to  a  firm 


from  whom  the  money  was  obtained  were 
that  a  draft  for  $5,U00  had  been  mailed  to 
the  firm  for  defendant's  credit  and  that  he 
was  employing  several  men  whom  the  money 
was  needed  to  pay,  it  is  suflicient  to  support 
the  verdict  that  the  latter  representation  was 
proved,  whether  the  former  was  sufficiently 
proved  or  not. — People  v.  Ward,  S  Cal.  App. 
36,  89  Pae.  874. 

§  30.    Trial — Questlona  for  Juiy. 

[a]  The  question  as  to  how  the  false  pre- 
tense was  calculated  to  defraud  the  owner 
of  the  money,  whether  by  a  loan  of  money 
or  by  a  purported  isle,  wa^  a  matter  to  bo 
shown  by  the  evidence. — People  v,  Hines,  5 
Cal.  App.  122,  8S  Pae.  8SS. 

§  31.    Insbnctlona. 

^a]  Where  the  false  representations  con- 
sisted in  the  statement  that  certain  mines, 
in  which  the  prosecuting  witness  was  in- 
duced to  invest,  were  "tally  developed,"  it  is 
not  erroneous  for  the  court  to  instruct  the 
jury  that,  under  the  circumstances  of  the 
case,  "a  fully  developed  mine  is  a  deposit 
of  metals  or  minerals  whose  underground 
works  or  developments  are  of  such  an  extent 
and  nature  as  to  permit  of  the  extraction  of 
the  metals  and  minerals  therein  contained 
with  profit  without  further  waste  work." — ■ 
People  V.  Whalen,  154  Cal.  472,  S8  Pae.  194. 

[b]  It  is  not  necessary  for  the  prosecution 
to  prove  all  of  the  alleged  falae  representa- 
tions contained  in  the  information,  but  it  is 
sufficient  to  prove  that  the  defendant  made 
any  one  of  them,  and  that  the  prosecuting 
Witness  relied  upon  such  representation  and 
was  thereby  deceived,  and  parted  with  her 
money  on  the  strength  thereof;  and  a  par- 
ticular instruction  to  that  effect  is  not  erro- 
ueouB  merely  because  it  omits  a  direction 
that,  in  order  to  convict  the  defendant,  the 
jury  must  find  that  he  knew  the  representa- 
tion was  false  and  that  he  made  it  with  in- 
tent to  defraud,  if  previous  portions  of  the 
instructions,  correctly  defining  the  offense  of 
obtaining  money  under  false  pretenses,  stated 
that  the  intent  of  the  defendant  to  defraud 
was  a  necessary  element  of  the  crime.  It 
the  defendant  had  desired  a  more  specific 
instruction  on  that  point  be  should  have  made 
a  request  to  that  effect. — People  v.  Smith, 
3  Cal.  App.  52,  84  Pae.  449. 

[c]  An  instruction  that  "to  constitute  such 
offense  it  is  neceseary  that  the  particular  rep- 
resentation or  pretense  complained  of  should 
have  been  made  to  tbe  person  alleged  to  have 
been  defrauded,"  and  an  inatruction  that  "a 
statement  by  a  third  person  in  the  presence 
of  the  defendant  and  the  prosecuting  witness 
is  not  itself  evidence  of  the  fact  related  in 
the  statement,  but  such  statement  is  admis- 
sible primarily  for  the  purpose  of  showing, 
or  tending  to  show,  the  conduct  of  the  de- 
fendant at  the  time  of  the  alleged  false  rep- 
resentations," are  not  contradictory.  The 
conduct  of  the  defendant  whan  the  state- 
ment was  made  in  his  presence  would  be  m 
corroborating  circumstance  authorized  to  be 
shown  by  section  1110  of  the  Penal  Code. — 
People  V.  Smith,  3  Cal.  App.  B2,  84  Pae.  44B. 
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[d]  It  is  proper  to  fnstrnet  the  jury,  in  aaeb 
A  progecutioa,  that  the  dGfendaot  could  not 
escape^  the  consequence*  of  his  false  repre- 
sentations on  the  ground  of  the  weak  cred- 
ulity of  the  prosecuting  witness,  if  It  tp- 
pesred  that  the  false  representationa  were 
made  with  the  dcaiga  to  deceive  and  thereby 
obtain  money  from  her,  and  that  they  had 
that  effect. — People  t.  Smith,  3  Cat  Add.  62. 
84  Pac.  44B. 

§  32.    Verdict 

[a]  In  a  prosecution  for  obtaining  money 
under  false  and  fraudulent  pretenses  and  rep- 
resentationB,  in  which  the  defendant  was  con- 
victed, held,  that  the  verdict  of  the  jury  was 
eustaiued  by  the  evidence.— People  v.  Smith, 
3  Cal.  App.  $8,  81  Pae.  452, 

[b]  Where  the  evidence  is  conflicting  as  to 
whether  the  defendant  was  the  owner  of  the 
restaurant,  and  as  to  whether  he  was  author- 
ized by  the  owner  to  sell  it,  the  appellate 
court  will  not  disturb  the  verdict  of  the  jury 
against  the  defendant  or  the  ruling  of  the 
court  in  denying  his  motion  for  a  new  trial. — 
People  V.  Hinee,  6  Cal.  App.  122,  89  Pac.  858. 


Indnda  snlmals  InhablUnc  snl;  tha  wstar;  rafiito- 
tlons  tor  tkeli  prtMrvauaa;  and  utnr*  ud  Incidents 
of  rights  of  Bsbargr. 

5  SVt-    Bute's  Power  to  Protect  Fislieriea. 

[a]  The  legislature  has  power  to  protect 
the  propagation  of  fish  as  a  legitimate  and 
beneficial  use  of  water,  and  may  permit  the 
maintenance  of  a  pond  for  that  purpose  from 
the  flow  of  an  artesian  well.— Ex  parte  Elam, 

6  Cal.  App.  233,  91  Pa«.  811. 

§  10.    Orlsiiiul  Frosecnttona. 

[a]  Although  there  was  no  direct  evidence 
that  defendants  were  seen  setting  unlawful 
nets,  in  fishing  for  striped  bass;  yet  there 
was  sufficient  circumstantial  evidence  to  jus- 
tify the  jury  in  finding  that  they  were 
guilty  of  the  crime  charged,  knd  the  testi- 
mony to  the  contrary  only  raised  *  conflict, 
of  which  the  jury  were  the  sole  judges. — 
People  V.  RuBBo,  8  Cal.  App,  036,  97  Pac.  700. 

[b]  The  court  properly  instructed  the  jury 
that  if  striped  Dass  were  found  upon  the 
launch  of  the  defendants,  it  is  not  of  itself 
■ufReient  to  prove  their  guilt,  bnt  it  is  a  cir- 
cumstance which  may  be  talien  into  couaider- 
Btion  by  them  in  determining  gnitt  or  inno- 
cence.—People  V.  BuBso,  8  Cal.  App.  636,  97 
Pac  700. 

FIXTURES. 

loalDda  chattels  iLlllMd  or  annuad  t«  nil  prap- 
titr;   and  rlcliti  and  UaUlltlea  In  respect  ol  lUEli 
Aztnrai  Inddant  to  or  aSaetad  b;  particular  aatatai 
or  tntaiasli  in  Iha  raalt7. 
WHAT     CONSTITUTES  — DETERMINATION     Of 

THE   QUESTION,  I  3. 
PRESUMPTION    AS  TO  BDILDIN08,  1  8ti. 
BETWEEN  LANDLORD  AND  TENANT,  g  12. 
BETWEEN  TENCOB  AND  FUBOHASEB,  1  IB. 


§  2.    inimt     OonsUtataB-^tatannliutloit    of 
tlia  Qnertloii. 
[a]  The  ouestion  as  to  what  are  or  are  not 

"flztnres"  depends  for  its  determination  upon 
the  circumstances  of  the  construction  and  in- 
tended use  of  the  articles. — Estate  of  Mur- 
phy, 1  Cof.  Pro.  Dec.  12. 

§  BVi.    FrBsmnption  aa  to  Bolldtuga. 

[a]  Buildings  on  land,  such  as  a  bouse  and 
barn,  are  presumed,  as  a,  matter  of  common 
knowledge,  to  be  permanently  resting  upon 
the  land,  and  to  be  part  thereof,  under  bcc- 
tions  658  and  660  of  the  Civil  Code.— Las 
Animas  etc.  Land  Co.  v.  Fatjo,  9  CaL  App. 
318,  99  Pac.  393. 

§  12.    Between  Landlord  and  Tenant. 

[a]  Under  section  1019  of  the  Civil  Code, 


barn  erected  by  him  on  the  leased  premises 
for  the  purposes  of,  and  to  enable  him  to 
hunt  and  nsb  thereon,  provided  such  re- 
moval could  be  effected  without  injuiy  to  the 
premises. — Sbafter  Estate  Co.  v.  Alvord,  2 
Cal.  App.  602,  S4  Pac.  279. 

[b]  An  oil  lease  providing  for  a  well,  and 
that  if  oil  cannot  be  found,  the  lessee  "shall 
have  tlia  right  to  remove  all  machinery  and 
fixtures  placed  on  the  premises  at  any  time," 
is  intended  to  give,  and  docs  give,  the  fight 
of  removal  to  the  leasee  of  the  property  and 
casing  placed  thereon,  though  not  exercised 
during  the  life  of  the  lease.— Churchill  v. 
More,  4  Cal.  App.  219,  88  Pac.  290. 

§  19.    Between  Vendor  and  FurchaMr, 

[a]  The  claim  of  an  intervening  wife  of  de- 
fendant that  she  reconstructed  the  residence 
on  the  premises  after  its  destruction  by  fire, 
with  her  money,  cannot  entitle  her  to  claim 
ownership  of  the  building  erected  on  plain- 
tiff'B  land,  with  Itnowledge  of  plaintiff's  own- 
ershia  and  of  the  contract  between  plaintiff 
and  defendantj  nor  ean  a  judgment  and  exe- 
cution in  favor  of  an  intervening  daugbt«r 
of  defendant  against  that  defendant  be  of 
any  value  against  the  property  of  the  plain- 
titt  herein. — Edwards  v.  Lechleiter,  149  CaL 
677,  87  Pac  194. 

[b]  The  rule  that  chattels  attached  to  the 
freehold  by  the  owner  and  contributing  to  its 
value  and  enjoyment  pass  by  grant  applies 
between  vendor  and  vendee,  in  the  absence 
of  a  contract  to  the  contrary,  but  has  long 
ago  been  modified  as  between  landlord  and 
tenant,  and  was  never  a  proper  mle  as  to 
any  class,  when  its  enforcement  would  be 
to  impair  the  obligation  of  a  contract  as  to 
the  right  of  removal.  The  contract  givins 
the  right  of  removal  to  the  lessee  will  bind  n 
vendee  who  took  with  notice  of  the  right  of 
the  j>lain tiff  to  remove  fixtures  a"  "  "     


290. 
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FOBCISLE  ENTK7  AND  BETAmZK. 

iBclnda  TtDlauUj  taking  n  raUlnlBf  poiMuloD  of 
^epvtr,  with  Uuaatl.  foret.  or  uma.  icalnat  a» 
win  of  anottWT  eotitlad  to  Iti  poaaauloii;  and  wltt- 
OH  anUumtr  of  lav;  natoia  and  aztoit  of  UaUUtr 
aanfoi  In  genaral;  larwdloi  ten  iwa*aiT  of  po»*a- 
■Ion;  and  oilmlnal  niponalbllltr  tor  rack  fotelUa 
anby  ec  fordbU  dMaiMr;  and  pioaacotlan  and 
panlahmaiil  tbaroof  aa  •  pabllo  ottaaaa. 
ELEMKNTfl  OP,  AND  ACTS  COXSTITOTINO 
FOKCIBLE  EirrRT— FORCE.  )  «. 

BREAKING  INTO  BOtLDINOS.  |  10, 

PEACEABLE  ENTKT,  I  I*. 

COMPLETE  OK  PARTIAL  BNTHY,  |  IT. 

TEARINO    DOWN    BDILDINO    OB    FENCE, 

gie. 

GROUNDS  AND  RIGHT   OP  ACTION,  (  21. 
POSSESSION  OR  RIGHT  TO  POSSESSION  NEO- 

E8SART  TO   MAINTAIN  ACTION.  I  81. 
EVIDENCE  —  ADMISSIBILTT        AND        SDFFI- 

OIENCY.  1  87. 
DAMAGES.  1  88. 

TRIAL — VERDICT  AND  FINDINGS,  f  TB. 
JUDGMENT,  t  1*- 
KETIEW— RSSBBVATION   OF  GROUNDS,  I  TT. 

§  Bl  Elemanta  of,  and  Acta  OonrtltntliiB 
Forcible  Entry— Fores. 
[a]  The  word  "force"  used  io  the  (tcfiDition 
of  "forcible  detainer,"  eontained  in  snbdi- 
vision  1  of  tection  1160  of  the  Code  of  Civil 
Procedure,  contemplates  sctnal  force,  or  auch 
conduct  on  the  part  of  defendant  SB  teods  to 
inspire  a  just  apprehension  of  viol e nee,  hj 
one  nnlawfall;  in  poseeaBion.  Where  the  en- 
try was  lawful  and  the  poaBession  peaceable, 
that  anbdiviBlon  does  not  applj. — Amoa  t. 
Cohn,  7  CaL  App.  432,  S4  Fac.  590. 

§  10.    Breaking  into  Building. 

[a]  The  unjuatifiable  entry  by  the  defend- 
ant into  the  plaintiS'i  dwelling,  of  which  ahe 
waa  in  the  actua]  poBeeBBion,  by  means  of 
the  wrongful  an  locking  of  locked  doors,  dur- 
ing the  temporary  absence  of  plaintiff,  con- 
stitntea  a  "forcible  entry  by  "breaking  open 
doora"  within  the  meaning  of  section  1150 
of  the  Code  of  Civil  Procednre. — Winchester 
V.  Becker,  4  Cal.  App.  383,  SS  Pae.  200. 

§  14.    ■  Feaeeable  Entrj. 

[a]  Where    no    poasession    waa    ever   taken 

nnder  the  lease  granted  by  the  agents,  an 
action  of  forcible  entry  and  detainer  will  not 
lie  by  their  leiisea  against  the  owner,  who 
entered  peaceably  and  leased  to  the  third 
party,  and  placed  him  in  possession,  and  a 
nonsuit  was  properly  granted  in  such  action. 
Ooldateiu  V.  WebBter,  7  CaL  App.  705,  85  f  BC. 
677. 

§  17.    Complete  or  FarUal  Entry. 

[aj  Where  the  result  of  the  destruction  of 
plaintiff's  fences  was  to  make  the  tract  pre- 
vioosly  pOBseased  by  plaintiff  a  part  of  a 
larger  tract  in  the  possessiou  of  the  defend- 
ant, tbe  mere  fact  that  plaintiff  was  per- 
mitted to  enter  without  objection  to  remove 
some  atone  from  the  premises,  which  was  no 
detriment  to  defendant,  does  not  warrant  the 
claim  that  aneh  removal  placed  the  plaintiff 


§  19.    Tearing  Down  Bnlldlng  or  Fane*. 

[a]  Where  the  agent  of  the  defendaht  en- 
tered upon  'the  land  in  the  actual  possession 
of  the  plaintiff  during  bis  temporary  ab- 
sence, with  a  number  of  men  acting  under 
his  direction  and  control,  and  proceeded  to 
destroy  plaintiffs  fences,  witb  such  a  dis- 
play of  force  and  accompanied  by  sucb  in- 
stant acta  and  declarations  as  were  calcu- 
lated to  intimidate  the  plaintiff  npoo  his  re- 
turn t»  the  premises  from  resisting  their  in- 
trasion  and  maintaining  his  possession,  such 
conduct  constitntea  »  forcible  entry  within 
the  purview  of  the  statate. — Knowles  v. 
Crocker  Estate  Co.,  149  CaL  Z78,  66  Pac.  715. 

§  27.    Oronnda  and  Bight  of  AcUon. 

fa]  The  violation  of  an  alleged  agreement 
the  defendant  to  pay  for  the  possession  of 
the  premises,  which  was  peaceably  surren- 
dered with  plaintiff's  consent,  cannot  be  made 
the  baais  of  an  action  for  forcible  detainer. — 
Amoa  V.  Cohn,  7  Cal.  App.  432,  94  Pac.  690. 

§  31.  PoBsesslon  or  Bight  to  Posaeadon  Nk- 
flSHTy  to  Maintain  Action, 
[a]  Where  the  plaintiff,  when  putting  the 
defendant  in  possession  of  the  premises,  re- 
served only  the  right  to  let  hia  goods  re- 
main therein  for  three  days,  such  arrange- 
ment merely  made  the  defendant  a  gratuitous 
depositary  for  safety  or  bailee  of  plaintiff's 
goods  for  Che  three  days,  which  did  not 
affect  defendant'a  lawful  posseasioD  of  the 
premises. — Amos  v.  Cohn,  7  CaL  App.  432,  94 
Pac.  580. 


could  not  be  proved  by  parol,  and  the  court 
did  not  err  in  striking  out  parol  evidence  of  . 
one  of  the  plaintiffe  as  to  hia  ownership  in 
the  lots  entered  upon  by  the  defendant. — 
UontiJD  V.  Bobert  Bherer  A  Co.,  6  Cal.  App. 
558,  91  Pac.  £61. 

[b}  Held,  that  the  evidenee  is  BufTicient  to 
anpport  the  finding  of  the  court  that  the 
platutiffs  were  never  in  either  the  actual  or 
constructive  possession  o^  certain  uniaclosed 
lots  alleged  to  have  been  forcibly  entered 
upon. — Montijo  v.  Bobert  Sberer  &  Co.,  6  Cal. 
App.  SS8,  91  Pae.  261. 

§  68.    Damagea. 

[a]  Where  there  Is  no  evidence  In  the  rec- 
ord to  sustain  a  finding  of  the  court  that 
plaintiff  suffered  damages,  by  reason  of  the 
forcible  taking  and  retention  of  the  prem- 
ises by  defendant,  in  the  sum  of  tl50,  or  to 
ahow  auy  amount  in  excess  of  (45,  the  treb- 
ling of  damages  in  the  sum  of  $450  cannot 
be  permitted  to  stand;  and  plaintiff  is  en- 
titled to  recover  only  the  sum  of  «135,  and 
must  consent  to  modUy  the  judgment  to  that 
extent,  or  suffer  a  new  trial.— Winchester  v. 
Becker,  4  CaL  App.  3S2,  88  Fao.  286. 
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§  73.  Trill— V«rdlct  uUI  Flndlnss. 
[■]  Held,  that  flndings  that  the  defendant 
"nnlawfull}'  took  poiseiaion  of  the  premlBea 
described  in  the  eomplaiDt,"  at  a  certain  date, 
"and  hBB  ever  Eiace,  by  foice,  DolBwfnUy 
held  and  kept  poBseaaion  of  said  premises." 
are  against  the  evidence,  where  the  evidenca 
ahows  that  defeudant'e  entry  was  peaceable 
and  with  the  aaaeut  and  approval  of  the 
plaJDtifF,  and  there  is  no  evidence  tending  to 
show   that    the     defendant    exercised    force, 


§  74.    Judgmaat. 

[aj  In  an  action  of  forcible  entry,  where 
an  answer  is  filed  after  the  expiration  of  the 
time  limited,  the  same  rule  should  be  ap- 
plied as  in  ordinary  civil  aetiona,  which  is 
that  default  should  not  be  entered  nntil  the 
answer  ahall  have  first  been*  stricken  from 
the  files. — Lnnnon  ▼.  Morris,  T  Cal.  App.  710, 
95  Pac.  907. 

§  77.    BaTlew — Besarratlon  of  Oronnds. 

[a]  In  the  absence  of  a  bill  of  exceptions 
to  a  raling  of  the  court  in  an  action  of  for- 
cible entry,  denying  plaintiffs'  motion  to 
strike  out  the  answer,  sod  for  judgment  on 
the  pleadings,  it  must  be  presumed  upon  ap- 
peal that  the  reason  of  the  trial  court  for 
refusing  to  embody  these  matters  in  the 
"statement"  were  valid  and  snAcient. — 
Montijo  V.  Bobert  Sherer  £  Co.,  6  Cal.  App. 
5SS,  61  Pac  261. 


F0RFEITUBE8. 

Isdiula  lots  af  spseUe  praixrtr,  r»l  o: 
at  pnnltlunsnt  tot  violation  ol  lav;  oatiua  and 
scapt  at  tacb  pnnltluiitnt  In  gantral;  eootUtatloul 
and  statntorr  ptovltlOBi  nUtlns  tliarsto;  In  vbtt 
caitt,  and  as  to  wliat  partons  and  propoity.  and  for 
wliae  offtDU)  toifettui*  la  Inpattd  In  ssnaral;  Jor- 
*  liOlctlan  OTor  and  pidoasdinet  lor  eonatmcatlon  of 
pToportj  as  tortaltad;  Jndgmants  or  daerMi  tbaraln 
and  •nJotoomant  tkartoT;  rorliw  ol  proeatdlngt; 
cotti  In  pioeaadlnfi  tor  condemnstlaD; 


torlaitara;  >iid  ditposltlan  of  propartj  toiftlttd. 

§  1.    In  Qeneral.    . 

[a]  If  living  in  a  honse  of  prostitution  is  a 
crime  under  section  315  of  the  Penal  Code, 
yet  in  view  of  section  677  of  the  same  code 
a  conviction  therefor  could  not  have  the 
effect  to  work  any  forfeiture  of  property  not 
expressly  imposed  by  law. — Harlan  v.  Schulze, 
7  Cal.  App.  2B7,  M  Pac.  379. 

§  7.    EatUtable  Sellef. 

[a]  Equity  will  refuse  to  enforce  a  forfeit- 
ure at  the  instance  of  one  who  has  obtained 
the  strictly  legal  right  to  it  by  fraud,  deceit, 
or  any  other  form  of  oppressive  practice; 
and,  npon  the  other  hand,  will  relieve  the 
innocent  where  such  a  forfeiture  so  secured 
is  sought  to  be  enforced. — MeCne  ▼,  Brad- 
bury, 149  Cal.  108,  84  Pac.  993. 


rORQEBT. 

InelDda  falitly  and  frandolmtlr  ia>"tn  w  aa- 
tarlsUy  ittarlng  lustnuiiauta  fii  wrltlBX,  oUm  thu 
eirsnlatlDS  nottt  Ittnod  as  moiujr  oc  otbor  (overa- 
taonrltlot,  and  sttarlnc  tad 
natnrt  and  tlomontt  of  tho 
OTlmoi  ol  lorioTj.  nttulac  and  pnbUtblnf  forfad  Is- 
stmmtnts,  tto.,  uid  docrooi  Uiaroofi  natnr*  and  ai- 
tant  of  erlmlnal  nipoiultilUtr  Uwrafat,  and  xronndi 
of  dtfonia;  and  pcOHcntlon  and  pnnlthmant  ol  task 
acts  as  pn&lie  offanaat. 
BTATOTOEY  PKOVIBIONS,  1 1. 
ELEMENTS   OP  OFFENSE — INTENT,  i  8. 

APPARENT  LKOAL  BPPIOACT  OB  OPEBA- 

TION  OF  IKSTRCUENT.  i  6. 

OTTEBINO   OB  PUBLISHINO — ATTEMPT,  |  14. 
LIMITATION   OF   PBOSEGUTION,  i  le^. 
INDICTMENT    OB   INPORMATIOK— BEQOISITSS 
AND   8UPPICIENCT,  I  17. 

DESCRIPTION  OP  INSTHOMENT,  |  SI. 

PACTS  EXTBINSIO  OP  INaTRPMBMT.  |  33. 

ISSUES,   PROOF  AND  VABIANXE.  {  36. 

ADMISSIBILITY  OF  ETIDENCX,  I  28. 
TRIAL — IK8TRUCTI0NS,  (  81. 

APPEAL  AND  ERROR,  )  3S. 

I  1.    atatntory  Piovlaloiu. 

[a]  Although  the  proof  of  loss  to  a  fire  in- 
surance compauy  is  not  one  of  the  instru- 
ments specifically  enumerated  in  section  470 
of  the  Penal  Code,  it  is  an  instrument  recog- 
nized in  the  Penal  Code,  and  by  text-writers 
and  decisions  of  courts,  the  functions  of  which 
in  insurance  matters  are  well  known;  and 
the  eonnterfeitiu^  of  the  handwriting  of  in- 
sured persons  losing  by  Are,  in  the  proof  of 
loss  thereof,  is  forgery  nnder  the  general 
terms  of  section  470  of  the  Penal  Code. — 
People  V.  Di  Byana.  8  Cal.  App.  333,  96  Pae. 
919. 

§  a.  Elenuntf  of  Offeoae — Intent. 
[a]  Fraud  and  deceit  are  essential  elements 
of  a  crime  of  forgery;  and  unless  the  coon- 
terfeited  handwriting  be  of  such  a  nature 
that  some  one  might  possibly  be  defrauded 
by  it,  the  mere  falsity  of  the  writing  is  not 
an  offense;  but  if  it  might  possibly  deceive 
another,  and  was  prepared  with  intent  to 
deceive  and  defraud  another,  it  is  immaterial 
whether  any  person  was  actually  injured  or 
not. — People  v.  Di  Byana,  8  Cal.  App.  333, 
9Q  Pae.  91B. 

S  6.    Apparent  I«gal  Efficacy  or  Op«r- 

atton  of  Inrtniment. 

[a]  The  crime  of  uttering  and  passing  a 
forged  check  ia  eomptete  within  the  meaning 
of  section  476  of  the  Penal  Code,  though  the 
Dame  of  the  payee  was  not  inserted  therein 
when  it  was  delivered,  provided  the  check 
was  otherwise  sufficient  in  form. — People  t. 
Qorham,  9  Cal.  App.  341,  9B  Pac.  391. 

[b]  The  question  as  to  what  contracts  are 
void  "as  against  public  policy,"  or  for  other 
reasons,  relates  to  matters  wholly  foreign  to 
a  prosecution  for  forgery.  In  considering 
contracts  "void  as  against  public  policy, 
there  is  no  distinction  between  what  the 
statute  forbids  for  reasons  of  public  policy 
not  expressly  stated,  and  that  which  is  for- 
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bidden  for  leaaoat  expreuly  d«clared,  inch 
U  the  prohibition  kgainst  tlie  Ul^al  iunance 
of  bills  aa  mone^,  which  ia  prohibited  pnrelr 
(or  reasons  of  poblie  poliey. — People  v.  Col- 
liaa,  9  Cal.  App.  622,  W  Pae.  IIM. 

S  1^    Uttering  or  PabUiUng— Attempt 

[a]  The  ho]diDg  of  a  defendant  to  answer 
under  a  charge  in  a  police  coort  of  an  at* 
tempt  to  commit  a  forgBry  of  printed  cigar 
orders  is  not  sustained  b7  evidence  of  a  want 
of  authority  to  the  defendant  to  ba*e  them 
printed  in  the  names  of  certain  cigar  dealers, 
and  of  his  assumed  anthority  to  have  them 
M  printed  by  a  certain  printer  in  their  names, 
at  an  agreed  price  per  thousand,  where  it 
appears  that  said  printer  did  not  attempt  to 
print  them,  nor  intend  to  do  ao,  without  di- 
rect authority  from  the  cigar  dealers;  and 
the  defendant,  under  such  evidence,  is  enti- 
tled to  be  discharged  on  habeas  corpus. — 
Ex  parte  Floyd,  7  Cal,  App.  588,  B5  Pae.  175. 

§  16^s.    LtmiUtlon  of  ProaacnUoa. 

[a]  The  fact  that  the  defendant  antedated 
the  deed  as  of  a  date  beyond  the  statute  of 
Itmitationa  doea  not  make  the  statnte  of  limi- 
tation applicable  as  of  that  date.  The  stat- 
nte begins  to  run  only  from  the  actual  date 
of  the  forgery.  For  the  purpose  of  the  suffi- 
ciency of  the  information,  the  date  of  the 
alleged  commission  of  the  offense  can  alone 
be  consideted.- — People  v.  McPherson,  6  CaL 
App.  £ee,  91  Pae.  1098. 

§  17.    Indictment  or  bifonaatlos — It«(iiilBltea 
and  Snlllclency. 

[a]  A  cheek  payable  to  the  order  of  the 
maker  can  defraud  no  one,  and  ia  not  the 
•object  of  forgery  nntil  it  is  indorsed  in  the 
name  of  the  maker.  And  an  indictment 
charging  the  forging  and  utterance  of  such 
a  check,  without  charging  the  forgery  of  the 
indorsement  thereof,  is  insufficient  to  sup- 
port a  conviction,  and  it  is  error  not  to  sus- 
tain a  demurrer  thereto. — People  y.  Thorn- 
burgh,  4  Csl.  App.  38,  S7  Pae.  234. 

[b]  An  information  for  forgery  which 
charges  defendant  with  having  willfully  and 
feloniously  nttered  aud  passed  to  a  person 
named  a  certain  false,  forged  and  counterfeit 
check  as  the  true  and  genuine  check  of  the 
purported  maker  thereof,  knowing  the  same 
to  be  false,  forged  and  counterfeit,  with  the 
intent  to  defraud  the  said  person,  and  set- 
ting forth  the  counterfeit  eneek,  ia  not  de- 
murrable for  not  stattDg  the  particular  cir- 
cumstances of  the  offense  eharged. — People  v. 
Crane,  i  Cal.  App.  142,  87  Pae.  239. 

[e]  An  information  for  forgery,  which 
charges  all  the  essential  ingredients  of  that 
crime,  including  the  false  making  of  the  in- 
strument, the  intent  to  defraud,  and,  if  genu- 
ine, that  the  writing  might  injure  another,  is 
safficient. — People  v.  McPherson,  6  CaL  App. 
266,  91  Pae.  1098. 

[d]  Where  the  forgery  of  a  deed  is  eharged, 
the  information  is  not  defective,  because  it 
cannot  be  determined  therefrom  whether  the 
charge  is  of  forging  a  fictitious  deed,  or  of 
^gning  the  name  of  another  person  to  the 


matter  of  evidence. — People 
CaL  App.  266,  91  Pae.  1098. 

[ej  Beceipts  being  mentioned  In  the  statnte 
in  the  list  of  instruments  that  may  be  the 
subject  of  forgery,  an  information  charging 
the  defendant,  Thomas  Johnson,  with  forg- 
ing a  receipt  of  one  "Francis  A.,"  who,  for 
the  purpose  of  determining  the  gufflcieney  of 
the  information,  must  be  assumed  to  be  a  dif- 
ferent person  from  the  defendant,  with  in- 
tent to  defraud  the  United  Bailroads,  is 
sufficient  if  the  instiument  appears  upon  its 
face  to  be  one  that  might  defraud  that  cor- 
poration, and  the  information  need  not  aver 
now  the  fraud  could  be  or  was  effected.— 


loss  need  not  allege  that  a  poliey  of 
insurance  was  issued  to  the  persons  whose 
names  were  forged,  nor  that  the  property 
was  destroyed  by  Are.  When  the  instrument 
on  its  face  ia  valid,  the  indictment  need  not 
expressly  allege  every  fact  the  existence  of 
which  is  assumed  by  the  forged  document. — 
People  V.  Di  Eyana,  8  Cal.  App.  333,  96  Pae. 
9ie. 


S  21. 


-  Deictlptioii  of  iDstnunent. 


parentheses  before  the  forged 
name  of  the  maker  of  the  check  in  the  in- 
formation does  not  show,  as  matter  of  law, 
that  the  instrument  forged  was  a  mere  copy 
of  the  check,  and  could  damage  no  one,  but 
it  must  be  assumed  that  the  information 
charges  that  the  prefix  was  written  by  de- 
fendant before  detiveiy  of  the  check,  and  its 
presence  doea  not  render  the  information  de- 
murrable.— People  T.  Crane,  4  CaL  App.  142, 
87  Pae.  239. 

S  22.    Facts  Extrinsic  of  Xnstrament. 

[aj  If  the  instrument  is  valid  on  its  face, 
it  IS  not  necessary  that  the  information 
should  allege  facts  aliunde  to  show  in  what 
manner  the  person  alleged  to  have  been  in- 
jured could  nave  been  affected  by  the  for- 
gery, nor  to  show  that  he  owned  the  property 
that  would  be  affected  thereby.— People  v, 
McPherson,  6  Cal.  266,  91  Pae.  1098. 

[b]  When  a  forged  writing  is  defective  or 
unintelligible,  and  it  cannot  be  seen  in  what 
way  it  could  operate  to  defraud,  then  its 
capacity  in  that  respect  must  be  made  to 
appear  by  averment  of  extraneous  facts.  But 
when,  aa  here,  the  instrument  is  perfect  and 
inteUigible,  and  its  natore.  extent  and  ca- 
pacity can  be  seen  and  judged  by  the  court 
itself,  such  rule  does  not  apply,  and  no  such 
averments  are  "necessary. — -People  v.  Di 
Byana,  8  CaL  App.  333,  96  Pae.  919. 

§  26.    Issues,  Proof  and  Varia&c& 

[a]  The  fact  that  the  forged  check  intro* 
duccd  in  evidence  omits  the  word  "(signed)" 
before  the  signatnre  of  the  maker  thereof 
does  not  show  such  a  material  variance  from 
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:  pBBsed  hy  defendant,  would  not 
have  changed  the  character  of  the  instrameDt, 
or  have  varied  ita  legal  import,  or  the  appar- 
ent obligation  of  the  maker.— People  t. 
Crane,  4  Cal.  App.  112,  87  Pac.  £39. 

[b]  The  roqnirement  that  the  forged  Instru- 
ment offered  in  evidence  ihsU  conform  to  that 
laid  in  the  information  or  indictment  haa 
reference  to  ita  identity  and  to  the  manner 
in  which  it  is  deaeribed.  If  ita  identitr  ia 
BO  apparent  that  a  conviction  or  acquittal 
of  the  defendant  would  be  a  bar  to  a.ay 
further  prosecution  for  the  same  offenae,  a 
variance  in  description  Ytj  the  presence  or 
absence  of  unimportant  words  which  do  not 
affect  the  senEe  of  the  instrument,  or  change 
its  identity  in  any  material  respect,  will  not 
eonatitute  a  mBtertnl  variance. — People  v. 
Crane,  4  Cal.  App.  142,  87  Pac.  S39. 

[e]  If,  nnder  the  nethoi: 
company  for  payment  of 
eeipt  to  be  signed  waa  iii  me  u&turB  ui  an 
order  for  the  payment  of  money,  where  the 
instrument  alleged  to  be  forged  waa  a  mere 
receipt,  and  appeared  on  its  face  to  be  such 
as  signed  by  the  defendant,  and  it  ia  not 
alleged  to  ba  an  order  or  request  for  the 
payment  of  money,  evidence  tending  to  ahow 
the  forgery  of  the  instrument  as  an  order  for 
the  payment  of  money  shows  an  entirely 
different  offense  from  that  charged,  and 
where  the  variance  was  continuously  objected 
to,  the  verdict  cannot  be  supported  on  that 
ground. — People  v.  Johnson,  7  Cal.  App.  187, 
»3  Pac  1042. 

S  28.    AdmlBBlbUlty  of  Erldenca. 

[a]  It  waa  competent  for  the  peraon  whose 
name  was  forged  to  testify  that  he  had 
money  In  the  bank  on  which  the  check  waa 
drawn  at  Ita  date.  His  testimony  that  at  dif- 
ferent times  he  had  paid  defendant's  salary 
in  checks,  though  objectionable  as  being  im- 
material, wonld  not  prejudice  the  defendant, 
especially  where  it  appears  that  after  his 
arrest  defendant  admitted  that  the  check 
offered  in  evidence  was  forged  by  him. — 
People  T.  Crane,  4  Cat  App.  142,  87  Pao. 
238. 

[b]  Evidence  waa  admissible  to  ahow  that 
the  defendant  procured  the  return  to  himself 
of  the  forged  deed  under  the  name  of  an- 
other person.  The  fact  that  it  tended  also 
to  show  that  he  waa  guilty  of  another  crime. 
that  of  imperaonating  another,  did  not  affect 
ita  admiBBibilitv. — People  v.  McPberson,  S 
Cal.  App.  260,  Bl  Pac.  lOSS. 

§  31.    m&l— InstrnctiMU. 

[a]  The  court  properly  instructed  the  jnry 
that  it  waa  their  duty  tq  accept  the  law 
from  the  court,  and  to  read,  as  part  of  its 
charge,  the  definition  of  forgery  embodied 
In  section  470  of  the  Penal  Code  and  to  in- 
struct them  that  the  uttering  of  a  forged  in- 
strument by  the  defendant  as  true  and  genu- 
ine, with  the  knowledge  that  it  was  a  forgery 
and  with  the  intent  to  defraud,  would  eon- 
atitute tho  crime  of  forgery  ai  fully  as  would 


§  S3.    AppMl  and  Enoi. 

[a]  Where  the  evidence  shows  that  Thomaa 
Johnson  and  Francis  A.  are  one  and  the  same 
person,  and  when  he  signed  the  receipt  Fran- 
cis A.  he  signed  it  fts  his  own  name,  under 
which  he  was  known  and  working  tor  the 
United  Bailroads,  and  that  the  only  change 
was  in  the  amount  of  the  receipt,  a  verdict 
of  guilty  of  forgery  was  against  the  evidence. 
People  V.  Johnson,  7  CaL  App.  127,  63  Pac. 
1042. 

[b]  Upon  appeal  from  a  judgment  of  con- 
viction of  forgery  in  altering  and  changing 
a  clearing-house  certificate  issued  by  a  city 
clearing-house,  this  court  need  not  pass  upon 
the  question  of  the  legality  or  illegality  of 
the  issue,  or  as  to  whether  it  was  issued  as 
money,  in  violation  of  exproEa  prohibition, 
for  reasons  of  public  policy.  It  la  sutHcicnt 
that  upon  the  face  of  the  altered  certificate 
it  will  have  the  effect  to  defraud  or  injure 
thoae  who  may  act  upon  its  as  genuine;  and 
the  alteration  of  the  certificate  with  intent  to 
defraud  is  the  giat  of  the  crime  charged. — 
People  V.  CoUius,  9  Cal.  App.  622,  SU  Pac 
1100. 

[c]  When  the  information  charged  both  the 
forging  and  the  uttering  of  the  forged  in- 
strument, and  the  demurrer  to  the  informa- 
tion did  not  present  the  ground  of  duplicity, 
that  objection  cannot  be  urged  upon  appeal 
for  the  first  time,  as  against  the  verdict. — 
People  T.  CoUini,  9  CaT  App.  fi22,  99  Pac 
1109. 

TRANOHISES. 

Incind*  nattue  and  IncldauU  oT  special  ilc>ts> 
privll*f*s.  and  powars  which  cui  ba  uarelsad  lesallr 
onlj  wid*r  ■  iraut  from  tba  sovsmmsnt,  and  asu- 
sIm  and  piatacUoa  of  frsncUsei  In  gaiwiaL 

§  1.    In  Qeneral 

[a]  The  fact  that  ths  polea  and  wires  used 
for  lighting  purposea  were  also,  by  the  terms 
of  the  franchise,  to  be  used  for  the  transmis- 
sion of  electricity  for  electric  power  for 
private  uses,  does  not  affect  the  validity  of 
the  franchise  foe  lighting  the  highway. — 
Gurnaey  v.  Northern  California  etc.  Co.,  7 
Cal.  App.  534,  94  Pac  SS8. 

[b]  Within  the  spirit  and  purpose  of  the 
law,  the  lighting  of  an  urban  or  suburban 
highway  may  be  considered  Incidental  to  the 
use  contemplated  by  the  dedication,  aa  tend- 
ing to  promote  the  comfort,  convenience  and 
facility  of  travel  over  the  highway;  and  the 
determination  of  the  necessity  for  such  light- 
ing in  any  particular  ease  is  clearly  within 
the  authority  of  the  board  of  aupfrviaora  or 
other  local  legiBlative  body  charged  with  the 
duty  to  maintain,  manage  and  control  the 
highway,  and  a  franchise  granted  for  aueb 
lighting  is  for  "a  lawful  purpose." — Gurnaey 
V.  Northern  Cfllifornia  etc.  Co.,  7  CaL  App. 
534,  94  Pac.  SS8. 

§  g.    Transfer  or  Lease. 

[a]  The  law  will  not  imply  a  covenant  or 
v/arranty  that  the  franchises  purporting  to 
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b«  convefdcl  wen  valid  from  a  mere  recital 
in  tlie  instrument  of  transfer  tbat  they  liad 
been  "dnljr  giTen"  to  tlie  grantor  and  bis 
aaiignora.  A  covenant  or  warranty'  is  never 
implied  from  a  mere  recital.  Words  enffl- 
eient  to  create  an  aereemeut  are  euential. — 
(ranllivan  r.  QriffltE,  153  Cat.  502,  95  Pae. 
S73,  96  Pac.  323. 

[b]  In  tbii  state  a  street  railroad  fraDchise 
mav  be  transferred  whether  held  hj  a  corpo- 
ration or  a  natorat  person,  and  no  formal 
or  express  consent  of  the  state  is  necessary. 
And  in  tbe  absence  of  proof  to  tbe  contrary, 
the  law  of  Nevada  Is  presumed  to  be  tbe 
same.— O'Snllivan  v.  Griffith,  158  CaL  502,  95 
Pac.  S73;  96  Psc.  333. 

[c]  A  grant  whereby  the  grantor  purports 
to  convey  only  bis  right,  title  and  interest 
in  certain  street  railroad  franchises,  with  no 
covenants  of  title,  is  in  effect  a  mere  deed 
of  quitcliim,  and  in  the  absence  of  fraud 
or  mistake,  the  ^antee  is  not  relieved  from 
the  obligation  of  paying  tbe  purchase  price 
merely  beeanse  the  grantor  bad  no  title  to 
the  franchises.  The  same  rule  would  obtain 
if  the  grant  were  regarded  merely  as  a 
transfer  of  the  instrntnentg  by  which  the 
franchises  were  granted. — O'Sullivan  v.  Qrif- 
Htb,  153  Cal.  502,  95  Pae.  873,  OB  Pac.  323. 

[d]  An  instmment  whereby  the  grantor 
grants  "his  right,  title  and  interest  in  and  to 
and  under"  certain  street  railroad  franchises 
in  a  municipality,  is  a  transfer  of  the  estate 
or  property  rights  created  by  the  original 
grant  of  the  franchises  and  not  merely  of  the 
document  containing  the  grant.— O'S  nil  Evan 
V.  Griffith,  153  CaL  502,  95  Pae.  873,  96  Pac 
323. 

FRAUD. 

Ipdnde  d«e«itla»  or  perrerslon  s(  tbe  tmtb  by 
■ixenent*,  acts,  ei  omliilona,  Intendsd  or  opentinft 
to  InjDie  snotlwr  hf  depilTliig  him  at  any  pranait7 
sr  rlcht  or  obtslnlni  any  piomlM  or  snlawfnl  or 
nafilr  adrantage,  not  aonitltiitlns  or  not  rtcardsd 
u  a  tort  01  oScUM  of  any  diBttnct  clui;  avtdenee 
nittlDf  tlientD:  natnre  snd  extant  of  Uablllty  foi 
mch  frsDd  In  (anaral;  sctloni  for  daoatt  and  Uka 
actions  for  Baiuga)  for  fiaod;  and  erbnlual  laipon- 
uUHty  fai  ftand  In  ■anersl,   sad  ptoMcntlon  and 

L  ACTS  CONSTITXJTrNG,  JS  1-29. 
U.  ACTIONS,  tt  30-e6. 

f.llS. 


I.    ACTS  CONSTITUTIMO. 

ELEMENTB  OP  AND  ACTS  CONBTrrUTING  OOK- 
8TRU0TITE  FRAOS — BREACH  OF  COH- 
PIDENTIAL  KBLATIOtf,  {  13. 

KISKEPRESEHTATIOIT,  I  IS. 

—  UATEKIAL  FA0T8,  1  SOU. 

RELIAKCE  OK  BEFRESEHTATION,  I  11. 

§  12.    Elements   of    and   Acta   Oonotltatlng 
Onutrnctlvo  FrMid— Breach  of  Oonfidan- 
tUl  BeUtton. 
[a]  The   relations   of  betrothed   persons  be- 
ing of  an  extremely  eonfidential   cbaractei. 


the  law  imposes,  !n  ease  of  business  transae- 
tions  between  them,  the  utmost  circumspec- 
tion and  care  to  forefend  fraud.  If  the 
woman  is  about  to  convey  property  to  the 
man,  he  should  see  that  she  has  the  assist- 
ance of  a  eampetent  attorney. — Estate  and 
Guardianship  of  Moxey,  2  Cof.  Pro.  Dec. 
369. 

[b]  The  fact  that  a  deed  from  a  woman 
to  her  fianci  purports  to  be  based  on  a 
pecuniary  consideration,  when  in  fact  there 
13  none,  is  a  strongly  auspicious  circumstance, 
partieularly  when  she  is  suspeeted  of  mental 
weakness. — Estate  and  Guardianship  of 
Moxey,  2  Cof.  Pro.  Dee.  369. 

[c]  Mercenary  marriages  are  abhorred  in 
equity,  and  not  favored  otherwise  where  the 
surroundings  point  to  an  unworthy  motive, 
and  the  conduct  of  the  party  who  is  pecuni- 
arily benefited  suggests  insincerity  or  bad 
faith,  and  indicates  tbat  he  has  taken  an 
nodue  advantage  of  the  other's  weakness  of 
will  or  eonSdenee  in  him,  springing  from  in- 
timacy of  relation. — Estate  and  Quardianship 
of  Moxey,  2  Cof.  Pro.  Dee.  369. 

§  16.    Hlneprasentatlon. 

[a]  A  fraudulent  misrepresentation  must 
contain  these  elements:  materialilyi  falsity; 
knowledge  of  its  falsity  by  the  party  making 
it,  or  want  of  reason  by  him  for  belief  and 
lack  of  belief  in  its  truth;  intent  to  deceive; 
accomplishment  of  intent;  resnltant  act  of 
party  deceived  contrary  to  what  it  otherwise 
would  have  been.  (Instructions  XXXVI, 
XXXVn,  XXXVm,  13.)— Estate  of  Mc- 
Ginn, 3  Cof.  Pro.  Dec.  26. 

$  20Vi.    Mftterlal  Facta. 

[a]  The  materiality  essential  to  character- 
ize misrepresentation  as  fraudulent  in  law 
is  lacking  if  the  transaction  would  have 
taken  place  withont  the  representation. 
(Instruction  XXXVII.) — Estate  of  MeGinn, 
3  Cof.  Pro.  Dec  26. 

[b]  The  character  of  materiality  essential 
to  a  fraudulent  misrepresentation  must  exist 
notwithstanding  that  there  were  no  other  in- 


§  21.    Bellance  on  Eepresentatlaii. 

[a]  Conceding  that  the  dividend  was  in  (act 
declared  out  of  capital,  and  not  out  of  sorplne 
profits,  it  was  not  a  matter  which  at  tbe  time 
concerned  tbe  appellant,  where  there  is  no 
pretense  that  It  was  declared  for  the  pur- 
pose of  affecting  a  sale  of  stock  from  the 
respondent  to  tbe  appellant. — Nash  v.  Boso- 
■teel,  7  Cal.  App.  504,  94  Pae.  850. 

[b]  Plaintiff,  having  never  Been  the  inven- 
tory and  balance  sheet,  and  never  having 
been  informed  of  their  contents,  could  not 
have  relied  thereupon,  or  have  been  deceived 
or  misled  by  any  mistake  or  error  therein. — 
Nssh  V.  Bosesteel,  7  Cal.  App.  £04,  94  Pae. 
860. 
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n.    ACTIONS. 

LnHTATIONS  AND  LACHES.  |  SS. 
PLEADIKO — IS  aENERAL,  |  ST. 

PAOTB  OONSTITOTIN8  FRAUD.  |  S8. 

' FACTS    NXOATIVINO    BAR    BY     LUIITA- 

TIONB,  (  41. 

I8BUE8,   FROOr  AITD  TARIAHOB,  f  <T. 

PRESUUFTIONB  AHD  BURDEN  OF  PROOF.  |  4S. 
WEIOHT    A»t>     BCFFICIENOY    OF    KTIDENCE, 

{S3. 
TRIAI.— INSTRDCnOITS,  1  6B. 

§  35.    IilmiUtloiu  lad  LachsB. 

[a.]  The  limitation  of  an  action  in  equity 
for  relief  on  tbe  groaud  of  fraud  is  three 
jean  after  the  diseovarj'  of  the  tiaud;  and 
where  that  period  has  not  expired  from  the 
date  of  the  fraud,  the  right  to  maintain  the 
action  is  governed  not  by  the  doctrine  of  the 
laches,  but  bv  the  statute  of  limitations. — 
Estudillo  V.  Security  Loan  etc.  Co.,  149  CaL 
S56,  87  Pac.  IB. 

§  37,    Fleadlog — tn  QmtttiL 

[a]  In  a  complaint  sounding  in  trand,  alle- 
gations as  to  matters  which  are  peculiarly 
within  the  koowledga  of  the  defendant,  and 
as  to  which  the  plaintiff  could  learn  only 
front  statements  made  to  him  by  others,  may 
be  made  on  information  and  belief,  and  on 
a  demurrer  to  the  complaint,  must  be  taken 
equally  with  the  positive  allegations  as  stat- 
ing facts  confessed  by  the  defendant. — Camp- 
bdl-Kawannanakoa  t.  Campbell,  152  Cal,  201, 
92  Pac.  184. 

[b]  Tbe  complaint  fails  to  state  what  time 
elapsed  after  the  contract  was  made,  when 
the  money  was  paid  to  secure  tbe  release, 
□r  when  tbe  improvements  or  factories  were 
to  be  erected,  or  that  a  reasonable  time  for 
their  erection  bad  elapsed,  or  tliat  when  he 
paid  tbe  $1,500  for  the  release  in  order  to  be 
able  to  sell  tbe  property,  he  was  unable  prop- 
erly to  conduct  his  business  affairs. — Dickie 
V.  Steiger,  4  Cal.  App.  622,  88  Pac  814. 

[c]  A  complaint  alleging  fraud  of  tbe  de- 
fendant in  oDtaining  a  contract  for  an  exclu- 
sive right  for  twenty  years  to  tbe  output 
of  depoBitB  of  lime,  cement,  rock  and  clay 
in  plaintiif's  land,  nnder  the  false  represen- 
tation of  large  means,  and  a  promise  to  erect 
large  factories,  and  secure  to  plaintiff  a  large 
income,  made  without  any  intention  of  per- 
formance, end  with  intent  to  deceive  and  de- 
fraud the  plaintiff,  who  was  then  infirm  in 
mind  and  body  and  unable  to  manage  bis 
affairs,   tbat   the  recorded  contract   clouded 

filaintiff's  title,  and  tbat  in  order  to  sell  the 
and,  he  was  compelled  to  pay  (1,500  to  se- 
cure a  release,  and  praying  damages  for  C12,- 
000.  does  not  state  a  cause  of  action. — Dickie 
V.  Steiger,  4  Cal.  App.  622,  8S  Pac.  814. 

[d]  Courts  cannot  measure  the  mental  ca- 
p.icity  of  every  person  who  enters  into  a  busi- 
ness transaction.  There  is  not  even  an  at- 
tempt to  allege  that  at  the  time  of  the  com- 
promise, plaintiff  did  not  fully  understand 
and  know  what  he  was  doing. — Dickie  v. 
Steiger,  4  Cal.  App.  622,  SS  Pac.  814. 

[e]  Where  the  complaint  failed  to  allege 
that  the  defendant  did  not    believe  tbe  al- 


leged misrepresentationg  made  by  him  to  b« 
true,  it  failed  to  aver  actnal  fraud  as  defined 
in  section  1672  of  the  Civil  Code;  and  where 
defendant  opon  the  trial  objected  to  tbe  re- 
eeption  of  evidence  on  the  gronnd  that  there 
was  no  actionable  issue,  the  objection  shonld 
have  been  sustained,  and  the  order  denying 
a  new  trial  should  bo  sustained  on  the  further 
ground  that  the  complaint  was  insufBcient  to 
sustain  any  evidence  for  the  appellant. — Nash 
v.  Bosesteel,  7  Cal.  App.  504,  94  Pac.  650. 

S  38.    Facts  Coiutlittitlng  Fraud. 

[a]  Where  a  right  of  aetion  depends  upon 
the  existence  of  a  fraud  upon  the  rights  of 
the  wife,  the  facts  constituting  tbe  fraud 
must  be  specially  pleaded. — Dnncui  v.  Don- 
can,  G  Cal.  App.  404,  92  Pac  310. 

§  41.    Facts  NagatlTlng  Bar  br  Limita. 

Uona. 
[a]  In  order  to  take  fraud  oeenrring  more 
than  three  years  before  the  commencement  of 
the  action  out  of  the  bar  of  the  statute,  tbe 
complaint  must  show  that  the  acts  of  fraud 
were  committed  onder  sneh  circnmstauGCS 
that  the  plaintiff  would  not  be  presumed  to 
have  any  knowledge  of  them,  as  that  they 
were  done  in  secret,  or  were  kept  concealed, 
and  must  also  show  the  times  and  circnm- 
stances  under  which  the  facts  constituting 
the  fraud  were  brought  to  hie  knowledge, 
so  that  the  court  may  determine  whether  tbe 
discovery  of  these  facts  was  within  tbe  time 
alleged. — Denike  v.  Santa  Clara  Valley  Agr. 
Soc,  9  CaL  App.  228,  98  Pac  687. 

§  47.    lasnea.  Proof   and  Vorianca, 

(a]  Fraudulent  misrepresentations  must  bs 
proved  as  they  are  alleged;  and  only  tbe  acts 


5  48.    PrestiQvtloiiB  and  Btuden  of  Proof. 

[a]  Fraud  is  never  presnmed,  but  must  al- 
ways be  proved.  (Instruction  XL.) — Estate 
•of  McGinn,   3   Cof,   Pro.   Deo.  26. 

S  62.    Weight  and  SnfBdency  of  Evidence. 

[a]  Held,  that  tbe  evidence  clearly  estab- 
lishes tbat  tbe  board  of  directors,  including 
the  defendant,  declared  and  paid  the  dividend, 
in  good  faith,  in  tbe  honest  belief  that  they 
bad,  during  the  previous  six  months,  made  a 
sufficient  profit  out  of  which  to  pay  it,  based 
upon  an  inventory  and  balance  sheet  fur- 
nished by  trusted  employees,  whose  duty  it 
was  to  prepare  the  same,  though  by  mistake 
it  showed  an  erroneous  condition  of  the  busi- 
ness, which  was  undiscovered  until  nearly  six 
months  thereafter, — Nash  v.  Bosesteel,  7  Cal. 
App.  504,  04  Pac  S50. 

{b]  Where  a  woman,  suspected  of  mental 
veakness,  gratuitously  conveys  property  to 
the  man  to  whom  she  is  betrothed,  the  fact 
that  tbe  deed  is  prejiared  and  ezecnted  in 
haste;  that  the  gift  is  excessive;  tbat  there 
is  tack  of  opportunity  for  calm  consideration 
and  reflection;  that  the  deed  recites  a  money 
consideration,  and  a  covenant  of  warranty 
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ud  ta  igreement  to  fumiih  an  abatraet  up 
to  date;  that  the  grantee  TirtDslly  dictated 
or  nperrised  the  making  of  the  deed,  while 
his  intimate  friend  and  auoeiate  prepared 
the  instmmenti  and  that  the  grantee  is  ad- 
mitted to  have  inflaesee  over  the  grantor, 
thiOQgh  her  fatuous  fondsesB  for  him — all 
thMe  are  eireumstancM  strongly  aoggeftivo 
of  frand. — Estate  and  QnaTdisnuIp  of 
lioxej,  i  Cof.  Pro.  Dee.  369. 

§  66.  Trial— laetzncttoiu. 
[a]  In  an  action  to  recover  damages  for 
fnad  in  misTepresenting  the  value  of  a  busi- 
ness and  goodwill  sold  by  defendant  to  plain- 
till,  it  was  erroi  to  instract  the  jury  to  find 
for  the  plaintiffs,  if  tbej  fouud  that  the  mii- 
lepresentatioDS  were  made,  witbont  stating 
tke  element  essential  to  the  cause  of  action, 
that  plaintiffs  relied  upon  the  representations 
msde,  and  were  tbsrebj  induced  to  enter  into 
the  eontraet. — Hntchason  t.  Spinks,  3  Cai. 
£91,  85  Pae.  132. 

FRAUDS,  STATUTE  07. 

Inclade  rtatntoir  prarlilinu  T""g  ■  wlltln( 
matmzj  to  tba  ersatlon,  aulfiiment,  oi  Murandar 
•f  MlatM  In  land,  tlia  'brlnctnc  af  aetlani  on  piom- 
1«N,  ifiMnailb.  01  Tcprasutatlou,  or  the  TaHUtr 
al  eoMneti,  and  the  opaistlon  and  affaat  of  nob 
■  In  ganaial;   raqnliitM  and  toMdanor  ot 


•faat  ot  part  parfoimanes  In  fenaial;  and  plMdlng 
tb*  ftatot*  and  arldaaoa  lalatlnc  tharato. 
PROHISE  TO   FAT  DEBT  OC  ANOTHER.  |  2. 
PROMISE  TO  INDEMNIPT.  J  4. 
PSOUtSE  HOT  TO  BE  PEBFOBXRD  WITHIN  A 

TEAR,  111. 
TBAHSFER  OF,  AND  AOBEEUBNTS  AFFEOTINO 

LAND  OB   INTEREST   THEBSIH— IN   SEH- 

ERAL.  1  12. 
FIXING  BOCNDABtza.  f  19. 

CONPERBINO    ADTHOBITY    TO    815LL    OB 

LEASE,  f  32. 

PASTNEBSHIF  TO  DEAL  IN  LAND.  |  3S. 
SALE  OP  OOODS— OORFOBATE  STOCE,  I  S9. 

ADTHORIZINO      BROKER      TO      BlIT      OB 

SELL,  i  85. 

BEQinSITES    AND    BUETICIENOT   OP  WRITIN8 

ON  MEHOBANDDH.  t  BB. 
PERPOBUANOB  OR  PART  PERFORMANCE.  1  *^. 

%  2.    Promlso  to  Faj  Debt  of  Anotlier. 

[a]  Where  a  purchaser  of  lumber  received 
it  tinder  an  understanding  with  the  seller  that 
the  latter  held  it  for  a  tbiid  person  in  whose 
fivor  certain  atniupage  charges  existed,  and 
apeed  at  the  time  of  delivery  to  pay  such 
charges,  aaeb  agreement  is  not  within  the 
provision  of  the  statute  of  frauds  requiring 
in  agreement  to  answer  for  the  debt  or  de- 
fanlt  of  another  to  be  in  writing. — IfcNeill 
v.  Stitt,  2  Cal.  App.  13,  82  Pao.  1121. 

f  L    PranlM  to  Indemnify, 
[a]  An  oral  promise  by  plaintiff  In  an  at- 
tachment suit  to  secure  the  appointment  by 
the  sheriff  of  his  employee  as  keeper  of  the 
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attached  property,  tbat  be  will  save  the 
sheriff  harmless  from  all  damages  through 
neglect  or  misconduct  of  such  employee,  is 
not  void  under  subdivision  2  of  section  1624 
of  the  Civil  Code,  but  is  an  original  promise 
for  bis  own  benefit,  npon  a  sufficient  con- 
sideration moving  to  him,  and  he  is  to  be 
regarded  as  "the  principal  debtor"  within  the 
meaning  of  subdivision  2  of  section  2794  of 
that  code. — Burr  v.  Cross,  3  Cal.  App.  414, 
86  Pae.  824. 

S  11.    FromlM  not  to  be  Performed  Wltlilii  * 
Tear. 

[a]  An  oral  promise  made  Uay  1,  1902,  that 
if  plaintiff  would  subscribe  for  and  purchase 
stock  in  a  corporation,  and  should  not  be 
satisfied  with  his  investment  at  the  end  of 
a  year,  defendant  would  repurchase  the  same 
and  pay  to  plaintiff  all  moneys  expended 
by  him,  on  demand,  one  year  from  the  date 
of  purchase,  was  a  mere  pollicitation,  not 
amounting  to  a  contract,  until  the  purchase 
was  made  June  16,  1902,  and  such  contract 
was  to  be  performed  on  June  16,  1903,  within 
one  year  from  its  date,  and  was  not  within 
the  statute  of  frauds,  as  not  to  be  performed 
within  one  year  from  the  making  thereof. — 
Qurwell  v.  Uorris,  2  Cal.  App.  451,  83  Pae. 
378. 

[b]  Where    the    contract    was    not   by    its 
terms  not  to  be  performed  within  one  year, 
the    statute    of    frande,   in    that    regard,    is   . 
inapplicable.    It  is  sufficient  that  it  may  by 
its  terms  be  performed  within  a  year,  even  ■ 
though  it  may  not  be  performed  within  that 
time. — Stewart  v.  Smith,  6  Cal.  App.  152,  91    ' 
Pae.  667. 

[c]  A  eontraet  for  a  lease  by  agents  of  the 
owner  to  commence  in  future  and  to  continue 
for  one  year,  without  written  authority  from 
the  owner  to  make  such  lease,  is  void. — Gold- 
stein V.  Webster,  7  Cal.  App.  70S,  95  Pae. 
677. 

§  12.    Transfer  of,  and  Agreements  Affecting 
Land  or  Interest  Tberein — In  OeneraL 

[a]  Water  rights  are  classed  as  real  prop- 
erty, and  under  the  general  rule  any  agree- 
ment relating  thereto  must  be  in  writing, 
unless  an  executed  oral  agreement  is  shown 
transferring  an  equity  therein  by  poBBcasion. 
Bree  v.  Wheeler,  i  Cal.  App.  lOB,  87  Pae.  255. 

[b]  The  statute  does  not  require  a  formal 
written  contract,  but  merely  some  note  or 
memorandum  thereon  signed  by  the  party 
to  be  charged;  and  such  memorandum  is  not 
required  to  contain  a  full  description  of  the 
land  to  be  sold.  The  description  thereof  by 
name  as  the  "Torba  Ranch"  BufflcientLj  fur- 
nishes the  means  of  identifying  the  property. 
Sanchez  v.  Torba,  8  CaL  App.  490,  97  Pae. 
205. 


[a]  An  oral  agreement  upon  a  division  line, 
which  is  established  by  actual  occupation  of 


thereby  transferredj   but  the    division  line, 
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when  establlehed,  attaches  it«elf  to  the  deeds 
of  the  respective  parties,  and  aimplT  defines 
the  lands  described  in  each  deed,  and  if  more 
Und  is  given  to  one  than  the  calls  of  Ms 
deed  actually  require,  be  holds  the  excess 
by  the  same  tenara  that  he  holds  the  main 
bodj  of  his  lands. — Young  t.  Blakeman,  1S3 
Cal.  147,  BS  Pac.  SS8. 

g  22.    Oonforlag  Antborlty  to  SeQ  or 

Lease. 

[a]  Under  nbdivision  6  of  section  16E4  of 
the  Civil  Code  an  agreement  extending  tha 

time  originally  limited  by  a  written  contract 
within  which  real  estate  brokera  'were  au- 
thorized to  make  sales  of  land  must  also  be 
in  writing,  and  evidence  of  a  parol  agree- 
ment for  such  extension  is  inadmissible  In. 
an  action  hj  the  principal  against  the  ageat 
to  cjniet  his  title  to  the  land  which  was  tho 
subject  matter  of  the  agency. — Hicks  v.  Post, 
154  Cal.  22,  96  Pac.  878. 

[b]  The  tact  that  the  agent,  aeting  nnder 
the  invalid  parol  agreement  for  an  extension, 
made  efforts  to  find  purchasers  for  the  land 
would  not  estop  the  principal  from  asserting 
the  invalidity  of  the  agreement.  To  hold  the 
contrary  would  be  to  abrogate  the  statute 
of  frauds.— Hicks  v.  Post,  1S4  Cal.  82,  96 
Pac.  878. 

[c]  Under  sabdivision  6  of  section  1621  of 
the  Civil  Code,  though  the  employment  of  a 
real  estate  broker  to  effect  a  sale  or  exchange 
of  real  estate  must  be  under  written  an- 
tbority  to  act  as  such;  yet  no  formal  contract 
is  required,  beyond  the  terms  of  such  written 


78,  07  Pac  81. 

[d]  Under  the  statute  of  frauds  embodied  in 
section  1624  of  the  Civil  Code,  there  is  no 
reason  why  A  should  not,  by  a  memorandum 
of  contract,  charge  himself  with  the  duty 
of  paying  C  a  commission  for  selling  the  lands 
of  B.  It  is  purely  a  matter  of  contract;  and 
it  is  immaterial,  so  far  as  concerns  the  right 
of  the  real  estate  agent  to  recover,  whether 
the  party  to  be  charged  nnder  the  contract  is 
or  is  not  the  owner  of  the  land  to  be  sold. — 
SancbeE  t.  Yorba,  8  Cat.  App.  490,  97  Pac. 
205. 

[e]  The  statute  of  frauds  relating  to  the 
employment  of  a  broker  to  sell  land  only 
requires  that  the  authorization  to  Bell  shall 
be  in  writing  signed  by  the  owner,  and  a 
memorandum  connected  therewith  not  con- 
taining all  of  the  terms  of  the  contract  does 
not  render  the  employment  invalid. — Baird 
V.  Looseher,  9  Cal.  App.  6S,  98  Pac.  49. 

[f]  In  the  concluding  lanf^age  of  section 
1741  of  the  Civil  Code,  requiring  an  agree- 
ment for  the  sale  of  real  property  .to  "be  in 
writing  and  subscribed  by  the  party  to  be 
charged,  or  his  agent,  thereunto  authorized, 
in  writing,"  the  word  "thereunto"  hag  the 
ordinary  meaning  of  "to  that,"  which  is  an 
elliptical  expression  for  the  phrase  "to  do 
that,"  and,  so  far  as  the  agent  is  concerned. 


the  language  imparts  that  he  must  be  sn- 
thorized  in  writing  "to  do  that,"  viz.,  to 
execate  an  aneement  of  sale  which  shall  bind 
the  owner.-^aeon  v.  Davis,  6  Cal.  App.  S3, 
08  Pac  7L 

[g]  Conceding  that  a  real  estate  broker  aa- 
thorized  in  writing  to  effect  a  sale  of  real 
estate  may  make  an  oral  contract  to  pay  a 
commission  to  another  broker,  who  finally  se- 
eured  a  purchaser  thereof,  yet  a  complaint 
to  recover  under  said  oral  contract  with  de- 
fendant, which  does  not  aver  that  the  de- 
fendant was  aQthorised  In  writing  by  the 
owner  to  effect  a  sale  of  the  property,  states 
no  cause  of  action,  and  a  general  demurrer 
thereto  was  properly  sustained. -^Aldis  v. 
Schleicher,  S  Cal.  App.  372,  99  Pac.  526. 

[h^  The  provision  in  section  1621  of  the 
Civil  Code  that  "an  agreement  authorizing 
or  employing  an  agent  or  broker  to  purchase 
or  sell  real  estate  for  a  compensation  or  a 
commission"  is  "invalid,  unless  the  some  or 
some  note  or  memorandum  thereof  is  in  writ- 
ing and  subscribed  by  the  party  to  be 
charged,"  while  designed  to  protect  owners  of 
real  estate  against  unfounded  claims  of 
brokers,  is  nevertheless  equally  applicable  t>> 
any  contract  whereby  one,  whether  an  owner 
or  not,  employs  another  to  effect  a  sale  oC 
real  estate  and  agrees  nneonditionally  to  pay 
a  stipulated  sum  for  the  performance  of  such 
services.— Aldis  v.  Schleicher,  9  CaL  App. 
372,   99   Pac   626. 


§  23.    Fartaersblp  to  Deal  In  Land. 

[a]  A  partnership  for  the  purpose  of  baying, 
holding  and  selling  lands  may  be  formed 
by  an  agreement  resting  in  parol,  and  such 
parol  agreement  is  valid. — Eoyer  v,  Willmon. 
150  Cal.  785,  90  Pac  135. 

§  32.    Sale  of  Ooods — Corporate  Stock. 

[a]  The  oral  contract  was  not  to  purchase 
stock  of  greater  value  than  $200  within  the 
statute  of  frauds.  The  consideration  of  the 
defendant's  promiEO  to  repurchase  the  stock 
was  not  the  sale  of  it,  but  its  purchase  by 
the  plaintiff,  which  was  carried  into  execu- 
tion, and  the  transfer  of  the  stock  was  a 
mere  condition  of  defendant's  promise,  and 
merely  incidental  thereto;  and  the  contract 
was  an  original  contract,  not  within  the  stat- 
ute of  frauds. — Gurwell  v.  Uorris,  8  CaL  App. 
451,   83   Pac   S78. 

§  SS.    Authorizing  Broker  to   Bar    or 

SelL 
[a^  An  oral  agreement  by  one  who  holds  an 
option  to  purchase  a  mice,  and  who  has  ao 
interest  therein,  to  divide  with  another,  for 
his  services  in  procaring  a  sale  of  the  mine, 
the  sam  paid  for  the  option,  and  a  lar^e  sum 
which  was  intended  to  pay  for  the  interest 
of  the  holder  of  the  option,  one-half  of  which 
was  to  be  paid  to  such  other  person  a*  com- 
pensation  or  commission  on  such  sale,  falls 
within  subdivision  6  of  section  1624  of  the 
Civil  Code,  and  is  invalid.— Cto well  v.  Ewing, 
4  Cal.  App.  358,  68  Pac  285. 


DqitizedbyGoOt^le 


PBAUD8,  STATUTE  OP,  ||  88,  47— PEAUDDLBNT  CONVEYANCES,  I,  A,  IS  1,6.    8831 


§  38.    BaqtililtM  ud  SnlBelencT  of  WrlUag 


[a]  A  letter  froin  defenduit  to  plaintiff  eoa- 
ecming  parties  who  vers  DegotiAting  for  the 
pnTchsM  of  the  mioe,  which  contains  no 
■greement    or   proiniM    to    paj    commiiBiont, 

.  ind  it  ritnply  a  notice  to  plaintiff  to  nego- 
tiate with  them  concerning  his  connuissiona, 
is  not  a  enffleient  memorandum  is  writing 
to  take  the  eaae  oat  of  the  statute. — Crowel! 
T.  Eving,  4  Cal.  App.  358,  B8  Pac.  285. 

(b]  The  code  provision  dees  not  require 
that  the  icriting  shall  either  state  the  amount 
of  the  commissions  to  he  received  by  the 
broker,  nor  that  the  employment  is  for  a  eom- 
pensation. — Kennedy  y.  Merickel,  8  CaL  App. 
378,  97  Pac  81. 

[t]  A  letter  written  and  signed  by  the  de- 
fandant,  addressed  to  plaintiff's  assignor,  who 
was  a  real  estate  broker,  in  which  it  is  said: 
"With  regard  to  the  price  on  the  Yorba 
Binch,  toO  per  acre  is  all  right,  and  wa 
aUo  agree  to  pajr  regular  commission  fees 
la  case  of  sate,"  sufficiently  complies  with 
the  statote  of  frauds,  and  shows  an  employ- 
ment of  plaintiff's  assignor  by  defendant  to 
effect  a  sale;  and  where  a  purchaser  was 
fonnd  by  the  real  estate  broker  to  whom  « 
tale  was  effected,  and  title  obtained  from 
defendant  and  bis  sister,  who  were  the  own- 
ers of  the  land,  plaintiff  is  entitled  to  re- 
coyer  from  defendant  regnlar  broker's  com- 
missions therefor. — Sanchez  r.  "iorba,  8  Cal. 
App.  490,  97  Pac.  205. 

S  47.    Ferfonnuice  or  Fart  Ferfonnaaee. 

[a]  The  oral  contract  of  sale  of  a  aaloon 
basiness  and  license  for  the  price  of  tl,300, 
by  the  president  of  the  corporation,  was  not 
iavalid,  under  anbdivision  4  of  -section  1624 
of  the  Civil  Code,  where  the  buyer  accepted 
the  salaoD  license  as  part  delivery,  and  after- 
ward took  poBsession  of  the  saloon,  which 
was  acquiesced  in  by  the  corporation  plain- 
tiff.— Freyberg  v.  Los  Angeles  Brewing  Co., 
4  Cal.  App.  403,  88  Pac.  378. 

PRAUDULENT  CONVEYANCES. 


»•  t»  rnbsetoeM  pmehaaars  for  Ib- 
MtfOET  of  conMdBntlaii,   »Hrntlon  Of  power  to 
tnA*  thm,  ate.;  avUuice  reUtins  theroto;  rlsbts. 
UibUlUai.  and  issisdlM  In  lansial  ol  the  putt«>  and 
tkoet  elalnlnf  nndar  tlum,  and  of  srsdltois  and  >at>- 
nnant  parclisssrs,  mora  psrtlcDisilT  aettoni  to  sat 
ulte  Rutt  ttaairers;  and  erlmlnsl  responalbllltT'  for 
nek  traodnlsnt  transfor*. 
L  PHAUDTJLENT      TEANSPEE8      AND 
TBANSACTI0N8,  H  1-95. 
A.  Grounds  of  Invalidity  in  General, 
H  l-». 

D.  Indebtedness,  Insolvency  or  Intent 

of  Grantor,  H  23-30. 

E.  Consideration,  i(  31-3T. 
H.  Preferences,   H  45-60. 

L  Betention  of  Possession,  H  61-90. 
m.  BEMEDIES      OP      CREDITOE3      AND 
PUECHA8EBS,  91  103-154. 


A.  Persons  Entitled  to  Assert  Invalid- 
ity, IS  103-114. 

C  Actions  to  Set  Aiide  or  Aona], 
It  1SS-1S4. 


§  1.    StatntoiT  FrOTlaloiu. 

[a]  Under  section  3442  of  the  Civil  Code, 
any  transfer  made  or  given  voluntarily  or 
without  valnable  consideration,  by  a  party 
while  insolvent,  or  in  contemplation  of  in- 
solvency, is  fraudulent  and  void  as  to  ex- 
istln|;  creditors,  and  a  conveyance  so  made 
is  prima  facie  evidence  of  fraud  against  snb- 
sequent  creditors;  and  in  an  action  involv- 
ing the  bona  Odes  of  such  a  conveyance,  it 
is  for  the  trial  court  to  determine  whether 
the  prima  facie  ease  of  fraud  has  been  over- 
come by  other  testimony. — Hemenway  v. 
Thaitor,  150  Cal.  737,  90  Pac.  116. 

[b]  Under  section  3442  of  the  Civil  Code, 
as  It  existed  prior  to  the  amendment  of 
1895,  a  conveyance  of  part  of  the  grantor's 
property,  made  in  the  year  1885  in  consid- 
eration of  love  and  affection,  could  not  be 
declared  void  as  to  the  existing  creditors 
of  the  grantor  solely  on  the  ground  that  it 
was  not  made  for  a  valuable  consideration, 
and  could  not  be  rendered  void  by  that 
amendment — Ekwley  v.  Harrington,  1G2  Cal. 
18S,  92  Pac.  177. 

[e]  Under  section  3440  of  the  Civil  Code, 
a  sale  or  transfer  of  stock  in  trade  in  bulk 
or  in  any  manner  otherwise  than  in  the 
ordinary  courae  of  trade,  and  in  the  regular 
and  usual  method  of  the  vendor,  is  conclu- 
sively presumed  to  be  fraudulent  and  void 
against  existing  creditors  of  the  vendor,  un- 
less the  notice  therein  provided  for  is  re- 
corded at  least  five  days  before  the  consum- 
mation of  the  sale. — Calkins  ▼.  Howard,  2 
Cal.   App.  233,  83   Pac.  230. 

[d]  A  deed  by  an  insolvent  foreign  mining 
eorporation  of  all  of  its  mining  property  in 
this  state  to  a  creditor  who  was  a  director 
and  president  of  the  company,  and  who  re- 
signed for  the  purpose  of  taking  sucii  dted 
to  prefer  his  debt,  with  knowledge  of  its 
insolvency,  and  with  intent  to  hinder,  de- 
lay and  defraud  other  existing  creditors  of 
the  eorporation,  which  had  no  other  prop- 
erty with  which  to  pay  them,  was  void  as 
to  such  creditors,  and  as  to  the  assignee 
in  insolvency  of  such  corporation,  by  the 
provisions  of  section  3489  oi  the  Civil  Code; 
and  such  assignee  may  maintain  an  action  to 
set  the  deed  aside  as  fraudntent,  notwith- 
standing it  was  executed  more  than  thirty 
days  before  the  filing  of  the  petition  in  in- 
solvency.— Nixon  r.  Goodwin,  3  Cal.  App. 
358,  85  Pac.  169. 

§  6.    aemmita  of  Fraud— Int«iit. 

[a]  An  intent  of  the  seller  of  land  to  de- 
frand  creditors  is  not  to  be  presumed. — Aus- 
tin V.  Union  Paving  ote.  Co.,  4  Cal.  App.  610, 
88  Pac.  731. 
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PBAUDULBNT  CONVEYANCES,  I,  D-I,  tS  25-64. 


n]  Whna  fraadolent  intent  is  foond  npon 
anfficient  evidence,  the  coDTeysnce  is  void 
aa  to  exiBting  creditor*,  and  the  question 
whether  the  debtor  has  other  property  is  im- 
material.— Bekius  V.  Sieterle,  S  Cal.  App.  flSO, 
91  Pae.  173. 


§  2S>    InsalTsncT  of  OrantOT. 

[a]  Whera  it  does  not  appear  that  the  hai- 
bana  was  indebted  to  anjone  when  he  made 
the  ftle  to  tbe  predecesBon  of  piaintiff,  the 
provision  of  section  3440  and  3442  of  the 
Civil  Code  bave  no  application  to  the  hna- 
band's  sale  of  the  pmne  crop. — Boeenlierg 
Bros,  ft  Co.  V.  Boss,  6  Cftl.  App.  7S5,  93  Pac. 
S84. 


not  of  law,  and  tbe  burden  of  proof  la  upon 
tbe  complaining  creditor  to  show  that  the 
conveyances  was  made  with  sneb  intent.— 
Schell  v.  Qamble,  153  Cal.  44S,  95  Fac.  870. 


defraud  future  creditors,  but  to  be  so,  it 
must  be  fraudulent  in  its  inception,  made 
with  the  epeciBe  intent  to  defraod  fntnre 
creditors.— SeheU  v.  Gamble,  153  Cal.  44S, 
95  Pae.  870. 

[c]  Where  the  evidence  is  conflicting  as  to 
whether  a  deed  of  gift  was  executed  in  fraud 
of  future  creditors,  a  finding  npholding  tbe 
deed  will  not  be  disturbed. — Schell  v.  Qamble, 
153  Cal.  448,  90  Pac.  870. 

E.    CONSIDERATION. 
§  31.    Want  of  Oonslderaticn,  in  OonetaL 
[a]  The  labor  and  expense  incurred  and  to 

be  incurred  by  the  husband  in  cultivating 
and  caring  for  the  premises  was  a  valnable 
consideration  for  tbe  transfer  to  him  of  the 
interest  of  the  wife  in  the  pmnes  to  be 
grown  npon  the  homestead  premiees.  The 
transfer  was  not,  therefore,  frandulent  as 
matter  of  law,  as  one  made  bj  an  insolvent 
without  valuable  consideration,  under  sec- 
tion 3442  of  the  Civil  Code. — Kosenberg  Bros. 
A  Co.  V.  Boss,  fl  Cal.  App.  755,  93  Fac.  £84. 

H.    PEEFBBBNCES. 
S  46.    Bight  to  Profar  Ondlton. 

[a]  Debtor  in  failing  circumstances,  may 
bona  flde  prefer  one  creditor  to  another. — 
Brewster  v.  Boars,  8  Cal.  501. 

[b]  A  debtor  has  the  right  to  prefer  one 
creditor  over  another,  when  such  preference 
is  not  founded  in  or  induced  by  motives 
wbieh  would  amount  to  a  fraud  of  tbe  rights 
nf  other  persons  or  creditors. — Crane  Co.  v. 
Dryer,  9  (M.  App.  290,  98  Fac.  1072. 

%  47.    Cnporatlona  and  Partnenblps. 

[a]  A  director  of  an  insolvent  corporation 
eannot  receive  to  himself  any  pref erenee  or 


advantage 

of  his  debt;  and  the  same  rule  i 
ply  with  equal  force  to  one  who  ia  a  Ici^ 
creditor  of  the  corporation  of  which  be  is 
director  and  the  president,  and  who  re- 
signs to-day  that  ho  may  tu-morrow  (secretly 
as  to  all  other  creditors),  accept  a  convey- 
ance to  himself  of  tbe  corporation  property, 
to  prevent  a  ratable  distribution  of  the  in. 
solvent's  assets  among  its  creditot*.  Such 
a  transfer  does  not  come  within  tbe  provi- 
sions of  section  3452  of  the  Civil  Code  al- 
lowing a  debtor  to  prefer  one  creditor. — 
Nixon  V.  Goodwin,  3  Cal.  App.  396,  85  Pac. 
169. 
[b]  Such  de«d  is  not  constrnetively  frandn- 
lent  as  to  firm  creditors,  who  bave  no  lien 
Upon  nor  independent  interest  in  the  prop- 
erty of  the  firm,  and  cannot  insist  absolutely, 
against  tbe  agreement  of  the  partners  to 
the  contrary,  that  all  partnership  property 
shall  be  applied  to  partnership  debts. — Crane 
Co.  V.  Dryer,  9  Cal.  App.  290,  98  Pac  107E. 


I.    BETENTION  OF  POSSESSION. 

KECEBSITT  FOB  CHAXOS.  |  Sa. 
NATUSE  OF  PB0FEBT7  TRAKSFEBRED.  I  04. 
SUBSTITUTEB  FOB  OHANGB— BEOOBD,  |  TO. 
SDFFIOIEIIOT  OF  OHAtnn:,  I  BO. 

ACTUAL,  OONTINUBD  AITD  SUBSTANTIAL 

OHANOE,  i  83. 

§  62.    NecMBlty  for  Obanga^ 

[a]  An  action  far  tbe  eonvaraioD  of  bricks 
attached  by  the  sheriff  at  suit  of  a  former 
owner  of  the  property  on  which  tbe  bricks 
were  bnmed,  for  unpaid  purchase  mouey. 
cannot  be  maintained,  nhete  plaintiff  was 
not  tbe  owner  of  the  bricks  attached,  and 
did  not  have  possession  thereof  when  de- 
mand was  made  opou  the  Bberiff  for  return 
thereof,  but  merely  held  a  tranafer  of  the 
owner's  interest,  and  of  bricks  made  and 
to  he  made,  as  security  for  advancefl,  and 
for  an  interest  in  the  bricks  when  sold,  which 
woa  in  effect  a  contract  for  a  pledge  not 
consummated  by  delivery  end  actual  change 
of  possession  of  the  bricks  made,  ae  required 
by  section  3440  of  the  Civil  Code. — Seqaeira 
V.  Collins,  153  CaL  426,  95  Fac.  876. 

i;b1  Section  3440  of  tbe  Civil  Code  does  not 
apply  to  a  transfer  of  property  not  in  ex- 
istence as  secnrity;  but  when  the  property 
comes  into  existence,  under  a  contract  for 
a  pledge  thereof,  that  section  applies  and 
the  delivery  and  actual  and  continoed  and 
open  change  of  possession  of  the  pledged 
property,  must  be  the  same  as  is  required 
in  eases  of  sales  thereof. — Seqneira  v.  Collins, 
153  Cal.  426,  95  Pac  876. 

§  64.    Haton  of  FTOpeny  Trsasferred. 

[a]  Though  it  is  not  essential  that  bulky 
property  should  be  removed  from  the  prem- 
ises in  order  to  make  a  change  of  posses- 
sion, yet  it  is  essential  that  there  shall  be 
an  expression  of  the  intention  of  the  trans- 
ferrer to  pass  tbe  posBcssion  and  dominion 
thereof  to  the  transferee. — Seqneira  v.  Col- 
lins, 1S3  Cal.  426,  9S  Fae.  876. 
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S  70.  Snlwtltiitflt  roT  Otumg*— Bttccrd. 
[t]  Tba  fact  that  the  deed  wat  left  nnrs- 
eorded  nntil  the  ijebt  was  incurred,  and  tor 
more  than  two  jears  after  its  exeeutiou,  ia 
a  eircDnutanee  tending  to  east  anepieion  an 
the  good  faith  of  the  tranaaction;  though  it 
it  BOt  Bnffieient  of  itself  to  show  that  the 
deed  was  made  with  fraaduleiit  intent. — T07 
T.  Helbing,  7  Cat  App.  519,  94  Pae.  863. 

S  80.    Snffidency  of  CliMigo. 

[a]  Where  horaea,  after  sale,  remained  in 
tl>a  aame  bam  and  in  charge  of  the  same 
drivars,  the  change  of  poaaeagiau  waa  inauffi- 
eient  at  againat  attaching  ereditora. — Qnj  v. 
Corej,  48  Cal.  208. 

[b]  Tha  teatimon^  of  the  pledgee  to  gen- 
eral ttatements  that  he  had  poaseasioD  of 
the  bricka  and  viiited  the  preiniaea,  and 
|ave  direetiona  to  the  men  engaged  in  bnrn- 
ing  the  aame,  ia  inaufficicEt  to  show  a  change 
of  posaeaaion,  his  general  statement  being 
his  mere  eooclusions  aa  to  pOESesaion  and  it 
appearing  that  the  pledgor  maintained  the 
control  and  dominion  over  the  bricha  with- 
ont  words  indicating  an  intention  to  change 
it.— Seqneira  v.  Collins,  153  Cal.  426,  95  Pae. 
87fl. 

[e]  The  retention  of  the  joaaession  and 
eoDlrol  hj  the  tranaferrer  or  pledgor  of  pei- 
Bonal  property,  after  the  transfer  and  pledge, 
without  doing  anything  to  indicate  an  in- 
tention to  pass  that  control  and  dominion  to 
the  tianaferee  or  pledgee,  is  incousiatent  with 
an  actual  possession  In  the  transferee  or 
pledgee,  and  cannot  jnatify  a  finding  thereof, 
at  Bgsinst  an  attaching  creditor.— Sequelra 
7.  Collina,  1S3  Cal.  42B,  95  Pae.  876. 

S  82.    Actoal,  Oontinned  and  Snbstan^ 

tlttl  Oliatige. 
[a]  Whether  a  tranafer  of  personalty  haa 
been  accompanied  by  an  immediate  delivery 
tnd  followed  by  an  actual  and  continued 
change  of  poaseasion,  must  be  determined  on 
the  particolai  facts  which  snTronnd  the  given 
traaiaetion  or  transfer. — Byrnes  v.  Moore,  93 
Cal  393,  29  Pae.  70. 

m,     REMEDIES     OF     OSESITOBS     AND 


S  lOa    Secmvd  Ondltora. 

[a]  The  word  "creditor"  is  given  a  very 
broad  aignifleance  in  determining  the  right 
to  asaail  a  frandnlent  transfer  of  property; 
and  lection  3410  of  the  Civil  Code  includes 
an  exiating  mortgage  creditor,  whose  secur- 
ity it  BQbsequently  exhausted  upon  fore- 
dosare,  and  who  obtains  a  defieiency  judg- 
ment. The  mortgagee  it  none  the  leas  a  cred- 
itor becauae  of  the  mortgage  aecnrity. — Cal- 
kina  V.  Howard,  2  Cal.  App,  233,  83  Pae 
£80. 

S  114.    Estoppel  and  Waiver. 
[a]  Held,  that  there   was  no  anfficient   evl- 

deuce  of  the  intent  of  the  plaintiff  to  de- 
fraad   any    creditor,   and    that  no   ereditora 


fraudulently   procured  the   conveyance   i 
the  ctrcnmstancei  appearing,  was  estopped  to 
take   advantage   of   any   intended    wrong   of 


C.    ACTIONS  TO  SET  ABIDE  OE  ANNUL. 

PBESUMPTJONB  AND  BURDEN  OP  PROOF— D(. 

SOLVENCY,  I  16 G. 
AD1II83IBII.ITT  OF  EVIDENCE,  1  ISS. 

CONSIDBEATIOK,  1 1*2. 

WEIGHT    AND     SUFFICIENOT    OF    BTIDBK08, 

II**. 


5  135.  FresTunpUonB  and  Bmden  of  Froof-^ 
IiuolTencr. 
[a]  A  llnding  that  there  wae  no  proof  of 
the  inaolvency  of  the  judgment  debtor  ii 
againat  evidence  where  it  appeara  that  an 
ezecotion  had  been  issued  and  retarned  nulla 
bona,  which  ia  autSeient  prima  facie  to  show 
that  no  other  property  is  available  to  aatlafy 
the  judgment. — Calkina  v.  Howard,  2  Cat 
App.  233,  33  Pae.  280. 

§  139.    AdmlMibUltjr  of  Evidence. 

[a]  Evidence  as  to  the  value  of  certain 
stocK  in  another  corporation  held  by  the 
insotvent  corporation  one  year  prior  to  the 
deed  waa  immaterial. — Nixon  t.  Ooodwin,  3 
Cal.  App.  358,  85  Pae.  109. 

[b]  A  deed  made  by  the  defendant  of  all 
tbe  property  to  a  bank,  which  was  alto  a 
creditor  of  the  insolvent  corporation,  and  a 
subsequent  reconveyance  by  the  bank,  and 
a  mortgage  taken  by  it  to  eecnre  its  debt, 
and  another  mortgage  executed  subsequently 
by  defendant  to  anotber  creditor,  were  ad- 
missible for  the  plaintiff  as  tending  to  show 
that  the  original  deed  to  defendant  was  not 
made  to  aecure  all  creditors  of  the  corpora- 
tion, aa  claimed  by  defendant,  bnt  was  in« 
tended  to  hinder  and  delay  all  other  ereditora 
thereof. — Nizon  v.  Goodwin,  3  Cal.  App.  358, 
85  Pae.  169. 

[c]  The  claims  of  creditors  proved  in  in- 
solvency, the  larger  part  of  which  was  shown 
to  be  due  before  the  date  of  the  deed,  were 
admissible  in  evidence. — Nixon  v.  Goodwin, 
3  Cal.  App.  358,  85  Pae.  169. 


5  142. 


-  Oonslderatlon. 


to  defendant  waa  not  admissible  where 
no  record  evidenee  waa  shown  to  prove  the 
consideration. — Nixon  v.  Goodwin,  3  Cal. 
App.  S53,  85  Pae.  169. 

§  144.  Welgbt  and  Snffldencjr  of  Evldonce. 
[a]  In  tnch  a  case  the  question  of  fraudu- 
lent intent  it  one  of  faet  and  not  of  law; 
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the  purpose  of  hindering,  delaying  or  de- 
fraading  eredltoiB,  or  to  prevent  them  from 
reesiving  their  equal  pro  rata  on  their  claims. 
Held,  that,  under  the  evidenre,  the  burden 
of  proof  waB  sufficiently  snatained,  and  sup- 
ported the  findings  and  judgment  for  the 
plaintiff. — Nixon  t.  Goodwin,  8  Cal.  App. 
3SS,  85  Pac.  169. 

§  146.    Frandnlent  Intoit. 

[a]  In  an  action  by  a  anbaequent  ereditor 
of  the  husband  upon  a  note  upon  which  he 
had  become  surety  for  another  person  to 
set  aside  a  tranafer  made  three  years  pre- 
vioutly  by  the  huaband  to  his  wife  when 
he  was  not  indebted  nor  contemplating  in- 
dabtednesa,  and  when  the  circumstances  then 
existing  tended  strongly  to  establish  the  good 
faith  of  the  transaction,  and  it  appears  that 
the  wife  advanced  out  of  her  separate  funds 
more  than  three-fourths  of  the  purchase 
price  of  the  land,  the  mere  suspicious  cir- 
cumstances arising  from  long  delay  in  the 
record  of  the  deed,  the  assessment  of  the 
property  in  the  husband's  name  for  several 
years,  and  that  inauranee  on  the  improve- 
ments remained  in  his  name,  are  not  suffi- 
cient to  ahow  that  when  the  deed  was  ex- 
ecuted, it  was  made  with  intent  to  defraud 
any  eriating  or  future  creditors  of  the  hus- 
band; and  a  judgment  for  the  defendants 
cannot  be  disturbed. — Lynch  v.  Sweetland, 
8  Cal.  App.  582,  97  Pac.  413. 

§  149.  Trial — QuMtlrau  for  Oonrt  and  I'my. 
[a]  In  an  action  by  the  assignee  of  a  sub- 
sequent creditor  to  avoid  a  deed  of  gift 
by  a  husband  to  his  wife,  executed  at  a 
time  when  he  waa  solvent,  but  which  re- 
mained anrecorded  when  the  subsequent  debt 
was  incurred  by  the  husband  on  the  faith 
of  his  apparent  ownership  and  control  of 
the  property,  there  being,  however,  no  evi- 
dence to  connect  the  wife  with  knowledge 
of  the  acta  or  intent  of  the  husband  toward 
such  creditor,  the  question  as  to  the  intent 
of  the  husband  toward  creditors,  existing  or 
future,  when  the  deed  was  ezecnted  is  one 
for  the  trial  court  to  determine  in  view  of 
all  the  facts  and  circumstances  of  the  caae. 
Jov  V.  Helbing,  T  Cal.  App.  519,  94  Pac. 
863. 

§  IGl.    Ffndlnga  of  Coort  Mid  Jury. 

[a]  In  an  action  to  set  aside  an  assignment 
tnd  deed  executed  by  the  plaintiff  to  the 
defendant  as  having  been  fraudulently  pro- 
cured, and  to  recover  from  the  defendant 
a  large  sum  of  money  and  property  obtained 
by  tne  defendant  under  the  same,  it  is 
held,  upon  a  review  of  the  evidence,  that 
the  findings  exonerating  the  defendant  from 
the  charges  and  imputations  of  fraud  were 
fully  sustained. — Mosa  v.  Jack,  151  Cal.  190, 
90  Pac.  5C2. 

[b]  A  finding  that  there  was  an  absence  of 
fraudulent  intent  cannot  neutralize  the  ef- 
fect of  the  failure  to  record  the  statutory . 
notice  of  the  sale  of  the  stock  in  trade  in 
bulk.     The   conclusive   presumption   of   fraud 


and  invalidity  declared  by  the  statute  Is 
incontrovertible,  and  such  finding  must  fall 
before  it. — Calkins  v.  Howard,  8  Cal.  App. 
233,  83  Pac.  280. 

te]  The  burden  was  upon  the  plaintiff  to 
ow  that  the  deed  was  executed  with  the 
intent  of  the  husband  to  defraud  bis  credi- 
tors; and  the  court,  in  the  absence  of  testi- 
mony showing  sach  fraudulent  intent  when 
the  deed  was  made,  was  in  dnty  bound  to 
find  that  the  deed  was  executed  with  no 
such  intent.'-Joy  v.  Helbing,  7  CaL  App. 
619,   94   Pac.   S63. 

[d]  The  case  presented  a  question  of  fact 
for  the  trial  court,  and  it  appears  to  havs 
been  the  duty  of  the  conrt,  under  all  the 
circumstances  of  the  case,  to  find  ai  it  did 
for  the  defendants. — Lynch  v,  Sweetland,  S 
Cal.   App.   &S2,  97   Pae.  413. 

§  154.    BoTleir. 

[a]  The  exclusion  bj  the  court  of  testi- 
mony offered  by  the  plaintiff  to  show  the 
concealment  of  goods  purchased  by  the  hus- 
band from  the  subsequent  creditor  under  the 
house  deeded  by  the  husband  to  the  wife, 
and  of  her  sworn  claim  of  ownership  thereof 
to  the  sheriff,  who  sold  the  same  under  ex- 
ecution, having  reference  to  events  eoa- 
eerning  personilf  property  occurring  more  than 
four  years  after  the  deed  was  made,  and 
which  could  have  no  connection  with  its 
execution,  even  if  held  erroneous,  as  afford- 
ing a  remote  inference  of  fraud  at  the  time 
when  the  deed  was  made  (which  is  ques- 
tionable), is  not  of  safflcient  importance  to 
justify  a  reversal, — Joy  v.  Helbing,  7  CaL 
App.  510,  94  Pac.  863. 


GAMINO. 


'    agrMmenta    to   risk 


InolDd*  mgtri  and  o1 
muBBj  or  athar  propartr  o 
er  Uia  iLappinlDc  at  mj  tumrtaJn  onDt;  natan, 
rsqalJlUa,  vKtldltj-,  Indduu.  Gonitmctloii,  aptrs- 
tlon.  and  aSiet  of  meh  igrHmant*  Is  (aiuisl; 
riflita,  llabllitits,  and  lemsdlii  at  tlu  pirtias;  and 
nnUvfUlr  bettlnf ,  playlnc  lamss,  keaplnc  or  In- 
foentlns  honws  or  other  plaeu  lor  famine,  ac  paUla 
offana**,  and  liabUltr  tharefor,  dvll  and  criminal. 

§  7.  Sale  of  Stock  on  Margin  and  for  Fators 
DoUvery. 
[a]  Upon  a  review  of  the  evidence  in  the 
record,  it  is  held  sufficient  to  warrant  an 
inference  and  to  support  findings  by  the 
trial  court  that  purchases  and  sales  of  atoek, 
advancea  upon  which  were  sought  to  be  re- 
ceived by  plaintiffs,  were  purchased  and  sold 
by  plaintiffs  upon  margin  to  be  delivered  at 
a  future  day,  as  alleged  in  defendant's  cross- 
corn  plaint  .—Poll  itz  V.  Wickersbam,  150  CaL 
23S,  88  Pac.  911. 

OAKNISHMENT. 

Inalnda  inb]ietlon  of  propartr  ol  detandanta  !■ 
dvtl  actions,  In  possasflon  of  tUrd  panoni.  or  g( 
ds1>ti  owlns  to  sndi  datendants.  to  psrmant  of  Jndl- 
mants  racovarad  ifalnrt  tham  tharaln,  bj  procaa*  vC 
Samiahmuit,  trnitaa  pioaeu.  fictoiiiliif,  ate.;  natan 
and  leapa  of  U*  anaij  in  lanaral;  In  wkat  oaaa 
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sol  to  kud  M>lii>t  whom  It  Ii  kUowid,  who  nor 
f  ebuftd  M  funlibMi,  tnwtau.  rietoii.  Me., 
■Dd  wbM  prapartr  oi  eradtti  mar  >>•  luelitd: 
gioandi  of  ■anlihmnit  and  lulidlotloD  am  and 
frocMdlnci  to  obtals  lanilabmanti;  liinaaoa,  nqnl- 
■Itw,  and  TaUdltjr  at  wilti  oi  ibbuboiu*)  ai  notloai 
tt  lamliliBaBt,  tnitM  pioean,  Mo.,  and  amnutmut 
timnot;  MTTleo  of  vilta,  fammonita.  «M.,  and  rvtora 
tlMtcof .  and  baa  aeqiiltM  by  landakmant ;  qnaaliliic, 
r  aatUnc  ailda  w(lt«,  ato.,  and  dlaaolnUan 
hatafram  on  glTlna  aaenrltr; 
to  anblact  matt«i  ef  caiulah- 
1  triali  ot  anch  olilmi.  llabll- 
ttlaa  ot  landibMa,  tnutoai,  ata.,  piDOMiUnci  to  da- 
Mmlna  audi  IlablllUvi,  Jiidfrnant  tbaiatn,  and  «d- 
foie«m«tt  of  jDdcmantai  appUeatlon  of  procMdj; 
UibUltlaa  on  and  anfoicamant  of  aaenrltlai  flTan  to 
obtain.  dlaaolTB.  dlacbui*,  ate,  fainlilunaDta;  and 
llabOltlea  ot  pariona  otbor  than  ofioara  for  wrongtol 
piocDTiDX.  iaaoaDea,  aartlca,  ato.,  ot  lanilihiBeuta. 
KECESSITY  FOB  EIGHT  OF  ACTIOS  BY  DE- 
FENDANT AGAINST  GARNISHEE,  I  B, 
PROPERTY      SUBJECT      TO      GARNISHMENT  — 

HONEYS  OWING  FROM  CITY,  I  Sa. 
KOnCE    OF   OARNIBHUENT,  I  17. 
PRIORITY      BETWEEN      OABNISHUEHT      AND 

OTHER  LIENS.  )  31. 
LIABILITY    OP    GARNISHEE,  |  Sa. 
PAYMENT   INTO    COUKT    AND   PROPRIETY    OP 

ORDER  THEREFOR,  |  38. 
ACTIONS  BY  PluUNTUTP  AGAINST  GARNISHEE, 
IBS. 

§  3.    Neeeastty  for  Bight  of  Action  ty  Do- 
fendaat  Against  OamlaliM. 

[a]  Where  tbs  debt  to  each  defendant  wu 
barred  hj  the  statnte  of  limitations  prior 
to  a  garniahment  thereof  under  execution  in 
favor  of  the  attachiag  creditor  ae  a  judg- 
ment creditor  of  inch  defendant,  anch  gar- 
nishment under  ezecntion  eould  create  no 
liabilit;  of  the  garniehee  to  such  judgment 
ereditor. — Clyne  v.  Easton,  Eldridge  &  Co., 
143  Col.  287,  113  Am.  Bt.  Sep.  253,  83  Pao. 
30. 

i  S«.  Tnpvcly  Snb]«ct  to  Ounlshment — 
Monera  Owing  ftom  Oltr. 
[a]  Under  •action  710  of  the  Code  of  Ciril 
Proeedore,  enacted  March  SO,  1B03,  it  la 
the  official  dnty  of  the  anditor  of  the  eitj 
and  eonntj  of  San  Francisco  to  draw  his 
warrant,  upon  compliance  with  the  condi- 
tions tpeeified  in  sneh  section,  for  the  bene- 
fit of  a  jadgoient  creditor  of  a  perton  to 
whom  the  city  and  eonnty  owes  money,  and 
for  the  failure  to  perform  such  duty  the 
auditor  is  liable  In  damagee  to  such  jndg- 


[b]  Under  that  section,  the  judgment  cred- 
itor can  obtain  only  such  money  as  "ia  owing 
to  the  judgment  debtor"  at  the  time  of  the 

filing    of    the     authenticated     transcript    of 


ready  for  poyment,  the  transcript  of  judg- 
ment previousl;^  filed  ie  sufficient  to  cover 
the  aadited  claim  to  the  extent  that  it  had 
accrued  at  the  time  of  such  filing. — Payne 
T.  Baehr,  153  CaL  441,  95  Pse.  895. 

§  17.    Notice  Df  Ounlahmast. 

fa]  A  notice  of  gArnishment  under  b  writ 
attachment  describing  only  "moneys, 
credit!,  and  effects  of  said  defendants,  or 
either  of  them,"  as  being  attached  does  not 
include  any  "indebtednesa"  doe  from  the  gar- 
nishee to  one  of  the  defendants  resulting 
from  a  sale  of  lands  for  soch  defendant,  nor 
create  any  liability  therefor  to  the  attach- 
ing creditor. — Clyne  v.  Easton,  Eldridge  4 
Co.,  148  Cal.  287,  113  Am.  St.  Bep.  253,  83 
Pac.  36. 

§  21.  Priority  Between  Oamlahmeut  and 
Other  IJens. 
[a]  A  creditor  of  the  lessee,  who  by  gar- 
nishment attached  all  ot  the  lessee's  inter- 
est on  the  residue  of  the  proceeds  of  sale  of 
the  crop  after  the  crop  mortgagee  had  lost 
its  lien,  and  was  nothing  more  than  a  gen- 
eral creditor  of  the  lessee,  has  a  lien  thereon 
which  must  preTail  over  any  claim  of  an 
interest  in  the  reaidne  of  such  proceeds  in 
favor  of  anch  mortgagee  as  against  the  lessor 
as  a  prior  mortgagee. — Oates  v.  Tom  Quong, 
3  Cal.  App.  413,  85  Pac,  662. 

§  22.    LUUUtr  of  Ounlsltea. 


changed  into  a  statutory  liability  by  the 
garnishment.  The  sole  effect  of  the  garnish- 
ment is  to  work  a  contingent  transfer  of  the 
alleged  indebtedness  from  the  creditor  to 
the  garnisher  without  any  change  in  the  na- 
ture of  the  liability.— Clyne  v.  Eaaton,  El- 
dridge ft  Co.,  148  Cal.  £87,  113  Am.  St.  Bep- 
253,  83  Pac  30. 


with  the  garnishment,  delivers  to  the  sheriff 
the  monev  in  his  hands  which  he  owed  to 
the  attachment  debtor,  thereby  relieves  him- 
self from  any  further  liability  to  the  At- 
taching creditor  by  virtue  of  the  writ  ot 
attachment. — Eruse  r.  Wilson,  3  Cal.  App. 
SI,  84  Pac.  442. 

§  33.  Actions  by  FlatntUI  Against  OamlShee. 
[a]  In  an  action  against  the  garnishee  upon 
the  notice  of  attachment  an  admission  of 
the  defendant,  consisting  of  a  pencil  entry 
after  service  of  the  notice  made  in  defend- 
ant's ledger  by  a  bookkeeper  on  the  margin 
of  defendant's  account  with  an  attachment 
debtor,  showing  that  it  was  "attached"  on 
the  day  of  service,  and  the  statement  of 
the  president  of  defendant  corporation  to 
snch  debtor  that  the  debt  was  attached  as 
lents, 

scrnsive,  and  may  have  been  nothing  mora 
than  the  expression  ot  an  erroneous  opin- 
ion as   to  the   effect   ot   the    notice   ot    at- 
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taehment  served  by  the  iheriff. — ClyM  t. 
Esiton,  Eldridge  &  Co.,  14S  CaL  S8T,  lis 
Am.  St.  Kep.  233,  B3  Pftc.  36. 

[b]  Any  eatoppel  which  may  exist  against 
the  garnithee  in  favor  of  the  attachment 
debtor,  by  refasal  of  further  paymenta  there- 
to  on  the  ground  that  the  debt  bad  been 
attached,  to  deny  the  efficaev  of  the  notice 
of  garnishment,  cannot  avail  the  plaintiff 
as  attaching  creditor  who  relies  upon  an  at- 
tachment in  his  favor  which  did  not  in- 
clude the  debt. — Clyne  v.  EastoD,  Eldridge 
k  Co.,  14S  Cal.  SST,  118  Am.  St.  Bep.  253, 
83  Pae.  39. 

[e]  The  defendant's  failure  to  object  to  the 
sheriff's  return  of  service  of  the  writ  of 
attachment  showing  that  the  debt  was  not 
attached  before  it  was  introduced  in  evi- 
dence was  immaterial;  and  where  issue  was 
joined  upon  the  alleged  attachment  of  the 
debt,  an  objection  that  the  return  was  ir- 
relevant was  BQlDctent. — Clyne  v.  Eaaton, 
Eldridge  ft  Co.,  14S  Cal.  28T,  113  Am.  St 
Bep.  253,  83  Pae.  36. 

[d]  The  attaching  creditor  has  a  remedy 
before  judgment  in  the  attachment  suit  to 
enforce  the  lien  of  the  attachment  asainat 
the  garnishee,  making  the  attachment  debtor 
a  necessary  party;  and  th«  judgment  therein 
would  afford  the  garniehee  complete  protec- 
tion.—Clyne  T.  Easton,  Eldridge  &  Co.,  148 
Cal.  287,  113  Am.  St.  Bep.  233,  83  Pae.  38. 

GAS. 

&idnd*  resnlstlon  of  th<  piodnetton,  topply  and 
Ds*  of  fsi  for  lllDmlnatlnc,  luatlni  and  Ilk*  par- 
peui,  ebtaUud  alther  fron  natnral  wrioh  or  117 
any  proou  of  mumfMtnr*,  wlutluT  uUlar  fnn- 
cUhi  granttd  therafor  01  dlisctlr  br  mimldv>l- 
Utn;  ud  ilgfati,  pDwai*,  daUas  Ud  llabultiai  at 
(U  eamputlsi  and  of  BtinlelpsI  coipaiatloiu  rMpuit- 
tuf  the  snpplf  of  fsi. 

§  3.  Permit  to  La?  Pipos— Naton  and  He- 
cessltf. 
[a]  A  gas  company  having  the  right  and 
franchise  to  lay  pipes  in  the  streets  for  the 
purpOBC  of  supplying  illuminating  ^as  to  the 
inhabitants  of  a  city,  under  section  19  of 
article  XI  of  the  constitution,  does  not  for- 
feit i 

cookl:  _  „ 

purposes  which  does  not  subject  the  street^ 
to  any  additional  burden. — People  v.  Los 
Angeles  ete.  Oaa  Co.,  150  Cal.  SS7,  89  Pae. 
109. 

GIFTS. 

Inelnds  voIODtarr  trautsn  of  propertj  wltbont 
•oDildaraUaD,  wbatliai  ancntcd  or  to  taka  alTaet  an 
the  dsstta  of  tiia  tiTar;  ud  ucaptuiee  and  ta*oa- 
Uon  tliarMt;  natara,  raqnlsltai,  validity,  Inddants, 
operation,  and  aSact  of  sacli  tranitari;  evldanc*  r»- 
latllic  therato;  and  rlsbta  and  UabUltlaa  of  parttaa 
tbneto 
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I.    INTEB  TIVOB. 

IMSTEUUENTa      AKD      kOIB      COKSTITDTIIIO, 

IS. 
GIFT  OF  BBAL  ESTATE,  I  S. 
TIUE  OF  TAKING  XmOT,  |  «. 
INTENT,  t  7. 
DBLIVERT.  t  8. 
VALIDITT,  I  1*. 

BETOCATION  AND  BEBOTSSION,  f  IS. 
ACTIONS  COSCEBSINO  GIFTS — ADMIS8IBILITT 

AND  8CFFI0IENOT  OF  BVIDENOK,  I  17, 

ntmiNoa,  1  isu. 

5  2.    InatninuBiB  uid  Acts  Oonstitatlng. 

[a]  Where  a  decedent  before  his  death  de- 
livered to  his  sistar  in  law  a  passbook,  rep- 
resenting a  deposit  in  a  aavings  bank,  with 
written  authority  to  the  bank  to  pay  the 
money  to  her,  accompanied  by  verbal  dec- 
larations proved  that  he  wished  her  to  have 
as  her  own  all  tbe  fnnds  belonging  to  him 
before  he  died,  and  the  pnesbook  and  or- 
der were  deposited  with  the  bank  and  ac- 
cepted by  it,  before  he  died,  every  element 
of  a  gift  appears,  whether  it  be  construed 
as  a  verbal  gift,  with  means  of  poaaession, 
under  section  1147  of  the  Civil  Code,  or 
as  one  effectuated  by  a  written  instmment 
passing  title,  under  section  1140  of  that 
code,  construed  with  sections  10S3,  1051,  and 
1083  thereof,  and  explained  by  oral  testi- 
mony.— Fisher  t.  Ludwig,  0  Cal.  App.  IH, 
91  Pae.  ess. 

6  6.    Gift  of  Baal  Eftate. 

[a]  An  absolute  gift  of  land  made  hj  a 
mother  to  her  son  freely  and  voluntarily 
in  the  execution  of  a  purpose  conceived  by 
her  so  to  dispose  of  the  property,  without 
the  exercise  of  any  fraud  on  the  part  of 
the  son,  and  with  full  understanding  on  her 
part  of  all  tbe  facts  and  the  effect  of  eneh 
a  transfer,  eannot  afterward  be  set  asida 
at  tbe  instance  of  tbe  donor. — De  Arellanes  v. 
Arellanea,  151  CaL  443,  90  Pae  1059. 

I  S.    Time  of  Taking  Effect. 

[a]  Where  a  woman  eighty  years  old  and 
totally  blind  requested  one  who  had  at- 
tended to  her  business  to  open  an  aecoant 
in  a  savings  bank  of  her  money  in  their 
alternative  names,  so  that  she  eonid  draw 
money  to  her  use  as  depositor,  stating  to 
her  that  when  she  was  gone  she  could  have 
what  wsB  left,  and  sabaequently  other  moneys 
belong^n^  to  tbe  depositor  were  deposited, 
aggregating  a  large  sum,  from  which  drafta 
were  made  in  various  auma  for  her  nae,  and 
the  bankbook  was  left  in  tbe  custody  of  the 
bank  for  her,  and  never  delivered  to  the 
agent,  the  principal  retaining  the  dominion 
of  the  fund  during  ber  lifetime,  no  tenancy 
in  common  of  the  fund  with  a  right  of  sur- 
vivorship nor  any  gift  in  praesenti  of  the 
whole  fund  was  shown,  nor  did  the  bank 
become  a  trustee  of  the  fund  for  the  agent ; 
but  the  executor*  of  tbe  depositor  may  claim 
BO   ranch   of   the   fund   as   was   not   given   in 

?raesentt. — Bobinson  v.  Mutual  Savings  Bank, 
Cal.  App.  642,  90  Pae  533. 
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[b]  A  valid  gift  goet  into  immediate  ef' 
fKt,  and  baa  no  reference  to  the  future. 
It  divests  the  donor  of  his  title,  and  re- 
quTea  a  rennnciation  on  the  part  of  all  elaim 


App.  642,  05  Pae.  533. 

$7.    Ditent. 

[a]  If  the  present  right  or  control  over 
the  thing  given  ia  relinqulBhed,  the  gift  may 
be  complete  thoogh  it  is  not  taiten  or  in- 
lcnde<]  to  be  talien  until  some  future  time. 
Eitate  of  Hall,  151  Cal.  527,  96  Pae.  269. 

[b]  What  the  intention  of  the  donor  was, 
is  a  qneltion  of  fact  to  be  determined  in 
tbe  trial  court,  upon  all  the  Gvidence  in  the 
ciBe.— £aUt«  of  HaU,  1S4  Cal.  527,  OH  Pac. 


$  S.   Deliver?. 

[t]  A  gift  is  a  transfer  of  personal  prop- 
erly made  volnntarily  and  without  consid- 
eration, and  a  verbal  gift  is  not  valid  nn- 
Ina  the  means  of  obtaining  posseeeion  and 
<ODtTol  of  the  thing  are  given,  nor,  if  it 
is  capable  of  delivery,  unleaa  there  ia  an 
actual  or  aymbolieal  delivery.  The  delivery 
mast  be  abaolnte,  that  is,  the  donor  must 
not  only  part  with  the  posseEeian  of  the 
property,  but  must  relinquiah  to  the  donee 
all  dominion  and  control  over  it.  These  re- 
quirements hold  tme  of  all  gifta,  whether 
they  Ije  gifts  inter  vivo*  or  gifts  eauea  mor- 
tis. If  the  tranafer  of  such  dominion  and 
coDtrol  is  postponed  to  some  future  date,  a* 
nntil  the  date  of  the  death  of  the  donor,  it 
becomes  thereby  no  more  than  an  unexecuted 
and  unenforceable  promise  to  make  a  future 
gift.— Beebe  v.  Coffin,  153  Cal.  174,  91  Pac. 
768, 

[b]  A  deed  of  gift  which  Is  in  the  posses- 
siou  of  the   grantees   ia  presumed   to    have 

been  delivered,  and  the  our  den  ia  on  the 
grantor,  seeking  to  invalidate  aucb  deed  for 
want  of  delivery,  to  rebut  this  presumption. 
Zibn  V.  Zihn,  153  Cal.  405,  85  Pac.  888. 

[c]  A  written  gift  inter  vivos  need  not  be 
actually  delivered,  but  no  gift  of  personal 
property,  whether  written  or  verbal  (ex- 
cept a  donatio  canaa  mortia),  ia  complete  and 
effectual  unless  the  donor  intends  to  divest 
himself  completely  of  control  or  dominion 
over  the  property  given. — Eatate  of  Hall,  154 
Cil.  527,  9S  Pae.  2Q9. 

[d]  It  is  sufficient  that  the  title  to  tho 
money,  and  the  means  of  control  thereof, 
were  passed  to  the  donee.  The  actual  de- 
livery of  the  money  in  bank,  which  wss  not 
in  tba  immediate  posaeaaion  of  the  donor, 
was  not  essential;  nor  was  it  eaaential,  after 
acceptance  of  the  paasbook  and  order  by 
the  bank,  that  the  deposit  should  be  actually 
passfd  to  the  credit  of  the  donee,  on  the 
books  of  the  bank,  before  the  death  of  the 
donor.  The  validity  of  the  gift  between 
the  donor  and  donee  could  not  be  affected 
bv  any  action  of  the  bank. — Fisher  v.  Lad- 
wig,  S  Cal.  App.  144,  91  Pae.  058. 


§  14.    VaUdltr. 

[a]  The  administrator  of  the  deceased  donor 
ia  in  no  better  position  to  question  the  gift 
than  the  donor  would  be  if  alive,— Fisher  r. 
Lndwig,  Q  Cal.  App.  144,  91  Pac  658. 

§  15.    BevocatloD  uid  BesclsBlon. 

[a]  A  gift  of  money  made  inter  vivos,  and 
nhich  was  completed  by  a  transfer  and  de- 
livery by  the  donor  to  the  donee,  passes 
the  title  and  is  not  revocable;  and  a  subse- 
quent loan  of  the  same  amount  of  money  by 
the  donee  to  the  donor  is  based  upon  a  suf- 
ficient consideration. — Stewart  v,  Whitte- 
mor«,  3  Cal.  App.  213,  84  Pae.  S41. 

§  17.    AcUona   Ooncarning   OlRa  —  Admlaal- 
bUity  and  SnflLdenc}'  of  Evidence. 

[a]  In  determining  the  intention  of  the 
donor,  his  declarations',  made  before  and  af- 
ter the  transactions,  are  admissible. — Estate 
of  Hall,  154  Cal.  527,  SS  Pac.  269. 

[b]  'Evidence  of  the  declared  intention  of 
the  intestate's  snrety  to  make  the  principal 
debtor,  a  gift  of  the  money  and  to  assume 
payment  of  tho  debt  as  principal  was  prop- 
erly excluded,  both  as  being  inconsistent  with 
the  admissions  in  the  pleadings  and  also  aa 
being  an  attempt  to  vary  the  clear  and  pre- 
cise tenor  of  a  written  contract  by  parol 
evidence. — Townsend  v.  Sullivan,  3  Cal,  App. 
115,  84  Pae.  435. 

[c]  In  an  action  against  the  estate  of  a 
deceased  person,  in  which  the  question  in- 
volved   was    as    to    whether    or   not    certain 

Sifta  of  his  separate  property  made  by  the 
eeeased  to  the  plaintiff  were  valid,  it  is 
not  error  to  exclude  evidence  as  to  who  were 
the  relatives  of  the  deceased,  and  the  amount 
of  the  estate  he  left.—Stewart  v.  Whitte- 
more,  3  Cal.  App.  S13,  84  Pae.  841. 


A  gift  of  valnable  property  by  a  prin- 
,  I  to  an  agent  under  eirenniBtances  in 
which  undue  inliaence  of  the  agent  over  the 
principal  may  be  easily  exetcised,  is  by  pre- 
sumption of  law  tainted  with  fraud,  and 
the  burden  of  showing  the  good  faith  of 
the  same  is  on  the  donee,  and  when  be  fails 
to  sustain  such  burden,  the  transaction  must 
be  avoided.— Noblea  v.  Button,  7  Cal.  App. 
14,  93  Pae.  289. 

[e]  When  the  claim  of  a  gift  !■  not  as- 
serted nntil  after  the  death  of  the  alleged 
donor,  it  should  be  sustained  by  clear  and 
satisfactory  proof  of  every  element  which 
is  requisite  to  constitute  a  gift. — Bobinaon 
V.  Uutual  Savinga  Bank,  7  CaL  App.  642, 
95  Pae.  533. 

g  isy,.    Findings. 

[a]  Where  the  flndinga  of  the  court  that  the 

agent  waa  entitled  to  the  whole  of  the  fund 
as  against  the  executors  of  the  depositor 
were  against  the  evidence,  ag  being  baaed 
npon  a  wrong  theory  of  the  law  applicable 
to  tho  facts  of  the  case,  even  if  a  part  of 
the  fund  became  the  property  of  the  plain- 
tiff by  an  executed  gift  from  the  donor  dur- 
ing her  life,  concerning  which  there  was  a 
■barn    eonflict    '"    *'■"    "'••^•'^"'     *t>"    in,ta. 


fd)  J 


the    eTidenee,   the   juilg- 
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meat  roast  be  reversed  on  the  ground  that 
the  executors  of  the  depositor  were  entitled 
to  all  of  the  residue  of  the  fuoda. — Robinson 
▼.  Mutual  Savings  Bank,  7  Cal.  App.  642,  95 
Pui.  533. 

n.    CAUSA  HOSTI& 

KATDBE  OP  OIPT,  1  IB. 

IKSTRUMENTfl  AND  ACTS  OONaTITUTIlie.  I  SO. 

FROPERTT  SI7BJE0T  TO  GIFT,  1  22. 

DELIVEB7,  i  as. 

VALIDITY,  g  as. 

§  19.    NMnn  of  Gift. 

[b]  The  single  vital  distinetien  between  a 
gift  causa  mortis  and  a  gift  inter  vivos  is 
that  the  former,  being  in  its  nature  testa- 
mentary, fa  subject  to  the  donor's  revocstiou 
while  he  lives.— Beebe  v.  Coffin,  1S3  Cal.  Hi, 
94  Prc.  766. 


§  20.    Inatmments  and  Acta  OoiuUtntliig. 

[a]  Id  an  action  by  an  adminiBttator  to 
eaueal  shares  of,  stock  in  defendant  eoipoia- 
tion,  which  were  indorsed,  assigned  by  the 
intestftte,  in  the  name  of  the  decoased  wife 
of  appellant,  and  delivered  to  the '  latter 
in  her  lifetime,  by  order  of  such  Intestate, 
after  ber  death,  by  a  third  person  who  held 
the  ssme  for  the  Intestate, — hold,  that   the 


vidsnce  establishes  a  trust  in  favor  of  such 
wife  sufficient  to  overcome  a  finding  to  the 
contrary. — Noble  v.  Learned,  163  Cal.  21S, 
94  Pae.  1047. 

§  22.    Property  Subject  to  Gift 

id  of  land  executed  b; 

r  of  impeoding  death,  and 
ered  to  the  grantee,  is  of  itself  conclusive 
as  to  the  intention  of  the  grantor.  The  doc- 
trine of  donatio  causa  mortis  applies  only  to 
person  si  property,  and  where  no  facts  are 
pleaded,  proved  or  found  tending  to  raise 
a  trust  in.  favor  of  the  grantor,  the  title 
passed  absolutely  to  the  grantee  by  delivery 
of  the  deed  as  against  the  heirs  of  the  de- 
ceased grantor. — Mascarel  v.  Mascarel's  Ex- 
ecutors, 3  Cal.  App.  501,  86  Pae.  617. 

§  26.    Delivery. 

[a]  A  mortgagee  inclosed  a  release  and, 
satisfaction  of  the  mortgage  in  t,  sealed  en- 
velope, and  delivered  the  aaroe  to  the  mort- 
Sgor,  who  had  no  actual  knowledge  of  what 
i  envelope  eontained,  with  instructions 
which  limited  its  taking  effect  until  after 
the  death  of  the  mortgagee.  During  the  life 
of  the  mortgagee,  the   envelope   remained   in 


94  Pae.  766. 

[b]  In  order  to  complete  a  gift  causa  mor- 
tis, the  delivery  of  the  property  to  the 
donee,  actual  or  sywbolic,  before  the  death 
of  the  donor,  is  essential.  There  must  be 
something  to  distinguish  it  from  an  ordinary 


§  28.    Validity. 

[a]  Where  the  evidence  shows  that  a  gift 
by  a  dying  person  of  horses,  harness  and  a 
buggy  was  understood  by  the  donee  not  to 
become  effective,  or  to  confer  any  right  of 
possession  before  the  death  of  the  donor, 
the  gift  is  ineffective,  and  the  property  be- 
longs to  the  estate  of  the  donor.— Bte  t. 
Ferry,  B  Cal.  App.  8S,  96  Pae.   102. 

oooDwnji. 

InelnOa  nstim  and  tnddents  ef  il(Mi  of  piopsitf 
In  tha  cnitem  oi  pationa(<  of  an  establlsbsd  but- 
luM  or  tisds  In  isnenl,  and  sales  and  ethn  ooD- 
tnuu  KUttni  tlKTato. 

§  S.    SU«  or  Othw  Transfer. 

[a]  The  contract  not  to  engage  in  the  oc- 
cupation of  a  second-hand  dealer,  so  long  si 
the  purchaser  continues  in  such  bnsineat, 
mithout  restricting  it  to  "simUar  bnsinesa' 
as  provided  in  section  1S71  of  the  Civil  Code, 
is  not  wholly  void,  on  that  account,  but 
only  to  the  extent  to  which  it  attempted  to 
enlarge  the  rights  of  the  purchaser  beyond 
the  statute. — Shafer  v.  Sloan,  3  Cal.  App.  333, 
85  Psc.  102. 

[b]  A  written  contract  to  sell  "all  my  right, 
title  and  interest  in  and  to  the  goods,  ware* 
and  merchandise  in  my  storeroom,"  etc.,  ex- 
cepting certain  articles,  and  agreeing  that 
the  seller  should  not  eater  into  or  engage 
in  the  occupation  of  keeping  a  second-hand 
store  in  the  town,  so  long  as  the  pnrchasei 
should  continue  in  such  Dusiness,  upon  de- 
fault of  which  the  seller  would  pay  to  the 
purchaser  the  sum  of  (500,  indicates  npon 
its  face  the  sale  of  a  business,  and  is  to  be 
construed  ai  carrying  with  it  the  goodwill 
of  the  business, — Shafer  v.  Sloan,  3  Cal.  App. 
335,  SS  Pae.  162. 

§  3.    Actions   for  Breach   or   BesdsBlon  H 
Contract  of  Sole. 

[a]  The  damages  for  the  breach  of  a  eon- 
tract  for  the  parchsse  of  the  goodwill  of  an 
established  trade  or  business  are  so  abso- 
lutely uncertsin  that  the  courts  lecognixo 
the  fullest  liberty  of  the  parties  to  fix  be- 
forehand the  amount  of  damages  in  this 
class  of  cases;  and  the  contract,  in  such 
case,  being  for  liquidated  damages,  and  not 
evidently  intended  as  security  for  actual 
damages,  it  was  not  necessary  for  the  plain- 
tiff to  plead  or  prove  the  impracticability  of 
fixing  the  damages. — Shafer  v.  Sloan,  3  CaL 
App.    333,    85    Pae    16S. 

[b]  In  an  action  by  the  pnrehaser  to  re- 
cover the  sum  of  t500  for  alleged  hreaeh 
of  such  contract,  where  the  complaint  al- 
leged a  oale  of  a  stock  of  second-hand  fur- 
niture with  the  goodwill,  oral  evidence  was 
admissible,  under  section  1647  of  the  Civil 
Code,  which  provides  that  "a  contract  may  bo 
explained  by  reference  to  tha  circnmstances 
under  which  it  was  made,  and  the  matter 
to  which  it  relates,"  to  show  that  the  de- 
fendant was  seeking  to  sell  an  established 
second-hand  store  business  in  the  town,  thus 
indicating  the  obvious  intention  of  the  con- 
tract to  sell  the  goodwill  of   the  business. 
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Such  evldenee  dii  not  tend  to  create  a  d«w 
contract,  or  to  enlarge  the  terms  of  the 
original  written  contract. — Shafer  t.  Sloan, 
3  Cal.  App.  335,  S5  Pac.  162. 

GRAND  JURY. 
Inclnde  l>odl«i  ol  pntoiu  nroin  to  tngnln  late 
and  saki  preMatmnit  of  pnblio  oSuiHii  aUni*  and 
eoaitltntlan  at  niea  Jarlti;  qniJUoatlDn*,  mImUmi. 
taauaoBinf,  and  o«mp«niatlon  of  ciuut  Jutoti:  eli»l> 
ltac*i  and  objoctloni;  orfanlxatliui,  powail  and 
AUl«i,  and  gouant  condnet  of  hiulncH  af  giaad 
IdiIm;  mencf  u  to  tboir  pioe**dlii«i ;  lliblUtlti  of 
fnnd  Jnroti  for  ralicondnct,  ate;  and  llablUtUl  of 
Mhmn  foi  Intarfnaun  with  frand  Iniiii. 
S  i.    Oompetency  and  Qnallllcatloiia. 

[a]  Under  subdivision  3  of  iectioa  1B9  of 
the  Code  of  Civil  Procedure,  a  trial  juror 
who   baa    been    discharged   within   a   3'ear 


not  rendered  iuoompetent  to  Bit  upon  a  grand 
jury.— People  v.  Quijada,  154  Cal.  243,  97 
Pac.  6S9. 


[b]  Objectiona  to  grand  jarors  that  they 
were  aliens  may  be  overcome  by  proof  of 
their  naturalization  and  citizenship,  which 
■nay  be  established  by  the  admisBion  in  evi- 
dence of  the  judgments  of  naturalization  and 
by  a  showing  of  their  exercise  of  the  rights 
and  duties  of  citizenship. — People  v.  Quijada, 
151  Cat   243,  S7  Pac.   6S9. 

§  20Vt.    Da  Facto  OraaA  Jmor. 


ing  been  regularly  anmrnoned  and 
paneled  as  a  grand  juror,  and  who  ezei 
the  duties  thereof,  though  thereafter  itiseov- 
ered  to  be  disqualified  by  some  provieion  of 
law,  aervea  under  color  of  right;  and  "upon 
ptineiples  of  policy  and  justice,"  his  acts 
in  such  capacity  should  not  be  held  to  in- 
validate the  whole  jury  or  any  proceedings 
had  by  it  in  which  be  participated. — Eitts 
V.  Superior  Conrt,  S  Cal.  App.  462,  90  Pac. 
877. 

S  21.    Tami  ctf  Serrlce  and  Sestdoni. 

[a]  Under  section  210  of  the  Code  of  Civil 
Procedore,  a  grand  jury  whose  names  were 
regularly  and  legally  drawn  from  the  namea 
in  the  grand  jury  box  for  a  particular  year, 
and  who  were  regularly  impaneled  and  or- 
ganized as  a  grand  jury  during  such  year, 
and  who  had  never  been  discharged  by  any 
order  of  the  eonrt,  does  not  become  dis- 
charged by  operation  of  law,  or  rendered  in- 
capable of  performing  the  functions  of  a 
grand  jury,  by  the  mere  selectioD,  listing,  and 
returning  of  the  grand  jurors  for  the  suc- 
ceeding year. — Hateey  v.  Superior  Court.  153 
CaL  71,  91  Pae.  987. 

GUARANTY. 

luclada  collatersl  promitn  to  answer  for  the  par- 
BKBt  of  a  debt  or  peiformanca  of  a  dnt7  or  contiaol 
or  otkoi  obUcaUoa  by  anothar,  UabU  thersfoi  In  tbo 
am  Instance,  in  tb*  wont  of  bis  faUnn  to  par  or 
pntoi*  tbe  tanu;  natoro,  ra^nlsltas,  *aUdlt7,  In- 
rtdentt,  eouttmction.  opsratlon,  and  affect  of  incb 
pnsilssi  in  leaaralj  and  rlcbts,  Uabtllttas,  and  r«B- 
•dlea  at  tnatantori^  principal  dsbton^  and  ctodltors. 


S  i.    Vbnt  Oonatltntei  Onaranty. 

[a]  The  fact  that  the  plaintiff  made  a 
charge  on  ita  books  against  the  guarantor 
who  had  agreed  to  guarantee  the  payment 
of  the  debt  did  not  change  his  contractual 
relation  to  the  plaintiff  as  a  mere  guaran- 
tor of  the  principal  obligation  of  the  own- 
ers to  the  plaintiff.  The  obligation  of  a 
guarantor  only  arises  when  there  is  a  prin- 
cipal debtor.—'Barrett -Hicks  Co.  v.  Glas,  9 
Cal.  App.  491,  99  Pac.  858. 

GUARDIAN  AND  WARD. 

Jnclnd*  Banaral  snardlanaMp,  partlcolarlr  of  tAo 
paraoni  and  aatatas  of  Infants,  by  natnra  or  nndst 
parental  or  Jndlclal  apoolntment;  rlgbts,  poweri, 
dntlas,  and  Uabllltlas  of  taardlans  In  reipact  of  tbe 
persons  and  ptopertr  of  thsir  wards;  and  lecal  pro- 
oeadlngs  rolatln(  tberrto. 
I.  OUABDIANSHIP  IN  OENEBAL,  ftS  1- 
8. 
n.  APPOINTMENT,  QUALIFICATION 

AND  TENURE,  U  9-32. 
m.  CUSTODY    AND    CABE    OP    WAED'3 
PERSON  AND  ESTATE,  t}  33-6B. 
T.  ACTIONS,  Sg  78-84. 
VI.  ACCOUNTING     AND    SETTLEMENT, 
iS  85-103. 

L    QUAKDIANSHXP  IN  aENESAZb 

§  S.    Kinds  of  Onaidlans. 

[a]  Guardians  are  either  general  or  special; 
a  gnardian  of  the  person,  or  of  all  the  prop- 
erty of  the  ward  within  tbe  state,  being  a 
general  gnardian,  and  all  others  being  special 
guardiana. — Estate  of  Earris,  3  Cof.  Pro. 
Dec.  1. 

§  4.    Ghutidiatuhlp  by  Natore. 

[a]  The  father  of  a  child  aged  three  years, 
wliose  mother  is  dead.  If  a  fit  and  competent 
person,  is  entitled  to  its  guardianship  in  pref- 
erence to  any  other  person,  including  a 
maternal  aunt  of  tbe  child  to  whom  the 
father  had  given  its  cnatody. — Matter  of  Gal- 
leher,  2  Cal.  App.  361,  S4  Pae.  852. 


jtmiSWOTION.  1 1. 

INTEREST  OF  THE  STATB,  1 10(1. 

POWER  OF  PARENTS,  i  II. 

WHO  MAT  BE  APPOINTED,  AND  PEBaONS  EK- 
TITIiED,  I  IS, 

DI80KETI0N  OF  CODBT  IN  APPOIKTINQ,  (  ISH- 

CHOICE  OP  UINOR  AS  APFECTINO  APPOINT- 
UENT,  I  12a. 

WELFARE  OF  CHILD  Afi  APPECTTINa  AFPOINT- 
UENT,  I  I3b. 

TAIU0U9  CONSIDER  ATIONa  AFFEQTIHa  AP- 
POINTMENT. I  12o. 

APPOINTMENT     FOB    NONRESIDENT    MINORS, 

lad. 

APPOINTMENT  BT  WILL,  |  18, 

FB0CEEDIN08  FOB  JUDICIAL  APPOINTMENT— 

APPLIOATIONB  IN  DIFFERENT  COONTIES, 

I15a. 
CONSENT,  I  leii. 
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QUABDIAN  AND  WABD,  n,  SB  0-12a. 


CHANGE  OP  PLACE  OP  TOIAL,  |  IB4. 

'  PINDINOS  AMD  DECHEE,  |  SO, 

BOND,  I  22. 

BBVOCATIOK  OE  SETTINO  ASIDE.  1  28. 

§  g.     JnrlfldlCtlOtl. 

[b]  The  probate  eonrt  has  do  juriadletlon 
to  appoint  a  gnardian  for  a  child  who  has 
been  awarded  to  a  parent  in  divorce  pro- 
enedinga,  while  the  divorce  eoort  retains  the 
right  to  control  the  castod^  of  the  child. — 
Ouardianabip  of  Mnrphy,  1  Cof.  Fro.  Dec. 
lOT. 

[b]  The  statute  presciibes  two  jnriadie- 
tional  requiaites  is  the  appointment  of 
guardians  for  minors:  First,  the  minor  must 
have  no  gaardian  at  the  time  application  is 
made;  and  second,  he  must  be  an  iohabitaut 
or  resident  of  the  countrf  in  which  the  court 
ia  held. — Onardianahip  of  Deisen,  2  Cof.  Pro. 
Dec.  463. 


der  to  confer  juriadictlan  in  guardianship 
proceedings,  but  mere  inbabltance  is  snffi- 
cient.— Quardianahip  of  Treadwell,  3  Cof. 
Pro.  Dec.  309. 

[d]  The  residence  necessary  to  confer  juris- 
diction in  matters  of  guardianship  is  the 
actual  resideni^e  or  abode  of  the  ward,  not 
his  legal  residence  or  domicile. — Ouardian- 
ahip  of  Treadwell,  3  Cof.  Pro.  Dec.  300. 

§  lOVi.    Interest  of  the  State. 

[a1  In  the  matter  of  the  guardianship  of 
minors,  the  state  i»  interested  in  having  bene- 
ficial influences  surround  and  impress  its 
future  citizens. — Onardianship  of  Hansen,  1 
Cof.  Pro.  Dec.  182. 
§  11.    Power  Of  FuentB. 

[a]  In  this  case  the  court  found  that  tba 
best  interests  of  the  child  required  that  it 
ahonld  remain  with  the  aunt,  with  the  right 
of  the  father  to  viwt  and  enjoy  the  society 
of  the  child  at  all  reasonable  times;  and,  in 
awarding  the  minor's  custody  to  the  aunt, 
the  court  said  that  the  parties  ought  to 
reach  an  amicable  understanding  whereby 
the  child  should  spend  part  of  her  time  with 
her  father,  and  so  allow  opportunities  for 
mutual  affections  and  interests  to  grow  up 
between  her  and  her  paternal  relatives. — 
Estate  of  Smith,  1  Cof.  Pro.  Dec.  169. 

[b]  The  father  is  prima  facie  entitled  to  the 
custody  of  hia  child.  But  this  is  not  an 
absolute  right;  it  may  be  controlled  by  other 
considerations;  and  if  the  father  is  unable 
or  unfit  to  take  charge  of  the  child  and  tdn- 
cate  it  suitably,  the  court  will  not  interfere 
to  take  the  child  from  thoae  who  are  fit  and 
able  to  BO  maintain  and  educate  it. — Estate 
of  Smith,  1  Cof.  Pro.  Dec.  169. 

§  12.  Who  may  ba  Appointed  and  Persons 
Entitled, 
[a]  In  this  case  an  application  for  gnardian- 
ship  of  a  minor  was  flled  by  its  aunt,  and  a 
counter-application  and  opposition  presented 
by    its    father,    the    mother    being   deceased. 


The  minor  was  aged  thirteen  years  and  eight 
months,  and  held  to  have  proven  herself  fally 
capable  of  ezpreseing  an  "intelligent  prefer- 
ence" in  the  matter,  which  sbs  did  in  favci 
of  her  aunt,  after  nndergoing  a  thorough 
examination.  The  child  was  born  in  the 
dwelling  of  her  aunt  while  her  parents  were 
members  of  the  aunt's  domestic  circle;  and 
the  mother  and  child  ever  afterward  con- 
tinued to  live  with  the  aunt  until  the  mother's 
decease,  when  these  proceedings  were  insti- 
tuted. The  child's  mother  had,  some  yean 
before  her  death,  obtained  a  divorce  from 
the  father,  by  default,  and  with  it  the  cus- 
tody of  the  child;  and  it  was  her  last  wisk 
that  her  ctiild  should  remain  with  the  aunt. — 
Estate  of  Smith,  1  Cof.  Pro.  Dec.  166. 

[b]  Where  the  mother  of  a  minor  is  a 
married  woman,  she  is  ineligible  to  beconta 

Kardian. — Ouardianahip    of    Hansen,    1    Cof. 
o.  Dec.  182. 

[c]  Where  application  is  made  for  gnardisn- 
■hip  of  a  minor,  if  tbere  is  no  person  before 
the  court  who  is  legally  entitled  to  the 
guardianship,  it  must  be  shown,  to  justify 
a  resistance  of  the  application,  even  by  the 
nonresident  mother,  tbat  no  guardian  is 
needed  for  the  child,  or  that  the  applicant 
is  an  unfit  person. — Quardiansbip  of  Hansen, 
1  Cof.  Pro.  Deo,  182. 

[d]  Where  the  mother  of  a  minor  is  «  non- 
resident, she  is  legally  incapable  of  obtain- 
ing letters  of  guardianship  over  the  child  in 
thin  state. — Oaordlanahip  of  Hansen,  1  Cof. 
Pro.  Deo.  182. 

[e]  After  the  mother  the  next  of  kin  of  an 
infant  under  fourteen  years  is  entitled  to  be 
appointed  guardian. — Guardianship  of  Taylor, 
3  Cof.  Pro.  Dec.  105. 

[f]  When  two  persons,  one  a  relative  and 
the  other  not,  apply  for  guardianship  of  a 
person,  all  other  things  t>eing  equal,  the 
relative  should  be  appointed.—Quardianship 
of  Taylor,  3  Cof.  Pro.  Dec.  105. 

§  IZVf    Dlacretloii  of  Conit  In  Appointing. 

[a]  The  custody  of  minors  is  always  within 
the  discretion  of  the  court;  and  this  discre- 
tion is  to  be  exerciaed  in  the  light  of  the 
particular  and  peculiar  circumstances  of 
each  case.  The  court  is  not  bound  to  deliver 
the   ct 

Pro.  Dec.  169. 

§  12a.    Choice    of    Minor  u  Affecting  Ap- 
pointment. 

[a]  In  this  ease  the  court,  in  determining 
as  application  for  goardianahip  upon  the 
nomination  of  the  minor  over  fourteen  years 
of  age — involving  the  minor's  competency  and 
the  applicant's  rights,  with  the  court's  duty 
in  the  premises — considered  and  construed 
sections  1748,  1749,  Code  of  Civil  Procedure. 
and  sections  246,  253  (subdivision  6),  Civil 
Code.— Eetate  of  Zimmer,  1  Cof.  Pro.  Dee. 
142. 

[b]  In  this  ease  it  was  held  that  an  ap- 
plication for  guardianship  by  the  minor's 
nominee  should  be  denied,  although  the  ap- 
plicant and  minor  were  closely  related  and 
affectionately    disposed    toward    each    other. 
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baling  lived  and  lUTCd  bi  if  mother  and  ebild 
f»r  yean;  it  appearing  that,  from  the  eir- 
eninstaneeH  of  the  applicant,  a  grant  of  guard- 
ianship woald  not  be  for  the  best  intareBti 
of  the  child  aa  to  its  temporal  welfare. — 
Eetata  of  Zimmer,  1  Gof.  Pro.  Deo.   14Z. 

[e]  Where  an  applicant  for  guardiaesbip  of 
a  minor,  claiming  ai  the  minor'a  nominee,  it 
a  nonresident  of  the  itate,  and  only  awaits 
the  determination  of  the  application  to  return 
home,  the  court  wiU  not  be  jostified  in  con- 
firming  the  minor's  choice,  even  if  legally 
permitted  to  do  so. — Estate  of  Zimmer,  1 
Cof.  Pro.  Dec.  142. 

[d]  Tbe  nomination  and  preference  of  the 
minor  in  this  eaee  of  her  aant  for  guard i an 
aa  against  the  child's  mother,  who  had  re- 
married  after  divorce  from  the  child's  father 
to  one  who  was  tbe  object  of  the  child's 
aTorsian — disc  ass  ed,  bat  not  decided. — Es- 
tate of  Zimmer,  1  Cof.  Pro.  Dec.  142. 

[e]  Although  an  intelligent  minor  over  four- 
teen jears  of  age  is  competent  to  nominate 
its  own  guardian,  and  its  intelligent  prefer- 
ence for  a  guardian  must  be  considered,  jet 
the  eonrt  must  be  guided  in  its  determination 
b;  what  appears  to  be  for  the  child's  best 
intereste,  aa  to  its  temporal,  mental  and 
moral  welfare. — Estate  of  Zimmer,  1  Cof. 
Pro.   Dec   142. 

[f  ]  A  minor,  aged  sixteen  ^ears,  who  is  in- 
teUigent  and  of  fair  edncntian,  is  legally 
competent  to  nominate  her  own  guardiaa, 
subject  to  the  court's  approval. — Estate  of 
Zimmer,  1  Cof.  Pro.  Dec.  142. 

[g]  In  detennining  what  is  for  the  best  in- 
teiesta  of  a  child,  in  adjudging  its  eustodj 
or  gnardianship,  the  court  may  consider  the 
eiiild's  preference,  if  it  is  of  sufBcient  ago 
to  form  an  intelligent  ptefereuco. — Estate  of 
Smith,  1  Cof.  Pro.  Dec.  168. 

[h]  Mere  mental  precocity  is  not  the  test  of 
a  child's  capacity  to  express  a  e  ho  ice  of 
eostodian;  acuteness  of  apprehension,  sharp- 
ness of  intellect  on  the  part  of  the  child, 
will  not  alone  be  aulSetent  for  the  judge. 
Tbe  minor  must  be  capable  of  exercising  « 
discretion  in  tbe  premtses;  its  mere  impulses 
will  not  weigh.  In  this  case,  a  child  thir- 
teen years  and  eight  months  old  was  held 
"of  a  eafficient  age  to  form  an  intelligent 
preference,"  within  the  meaning  and  intent 
of  section  24fl,  Civil  Code,  relating  to  the 
eastody  and  guardianship  of  minors. — Estate 
of  Smith,  1  Cof.  Pro.  Dee.  1S9. 

[i]  It  has  become  the  rule,  in  awarding 
the  euatodj  of  a  minor,  to  give  the  ehild,  if 
of  proper  age,  the  right  of  election  in  the 
ma^er.  In  California,  fourteen  years  is  the 
age  fixed,  when  the  minor  has  a  right  of 
nomination,  subject  to  the  court's  approval; 
and  the  law  also  permits  a  minor,  "if  of 
eafficient  age  to  form  an  intelligent  prefer- 
ence," to  express  such  preference,  whieb  may 
be  considered  by  the  court. — Estate  of  Smith, 
1  Cof.  Pro.  Dec.  168. 

[i]  A  child  ten  years  of  age  who  ha«  been 


«renee"  for  a  gnardis 


,  which  tbe  eonrt  will 


consider.— Guardianship  of  Hansen,  1  Cof. 
Pro.  Dec.  1S2. 

[h]  A  minor  over  the  age  of  foarteen  years 
has  an  exclusive  right  to  petition  for  the  ap' 
pointment  of  his  guardian  until  he  has  been 
cited  and  has  neglected  for  ten  days  to 
nominate  a  suitable  person  as  his  guardian. 
Quardianship  of  Treadwell,  3  Cof.  Pro.  Dec 
309. 

§  12b.    Welfare  of  Ulnor  aa  AHectlng  Ap- 
pointment. 

[a]  In  appointing  a  guardian  and  awarding 
tbe  custody  of  a  child,  the  court  is  bound  to 
do  what  in  its  judgment  appears  to  be  for 
the  best  interest  of  tbe  child  in  respect  to  its 
temporal,  its  mental  and  moral  welfare. — 
Ouardiansiiip  of  Danneker,  1  Cof.  Pro.  Dec 
*. 

[b]  It  is  the  doty  of  the  court  to  inquire 
into  the  social  relations  and  private  life 
of  a  person  seeking  to  be  appointed  guardian 
of  a  child,  to  far  as  they  may  aSect  the 
child's  welfare. — Guardianship  of  Danneker, 
1  Cof.  Pro.  Dee.  4. 

[e]  Assuming  that  a  father's  right  to  the 
custody  of  his  child  revives  upon  the  death 
of  the  mother,  who  had  been  awarded  the 
custody  under  a  divorce  decree,  yet  it  most 
be  shown  that  the  minor's  interest  will  be 
conserved  by  recognizing  the  father's  right. 
Estate  of  White,  1  Cof.  Pro.  Dec.  128. 

[d]  Beluctant  as  the  court  always  is  to 
interfere  with  a  father's  natural  right  to 
his  child's  custody,  it  will  do  so  where  the 
child's  interest  demands. — Estate  of  White, 
I  Cof.  Pro.  Dee.  128. 


well  aa  the  safety  of  the  social  struc- 
ture, require  that  the  father  should  have 
tbe  custody  of  his  child.  Bat  this  is  not  im- 
perative upon  the  court;  it  bends  to  the  in- 
terests of  the  child.— Estate  of  Smith,  1  Cof. 
Pro.  Dec.  169. 

[f]  Where  the  best  interests  of  a  child  re- 
quire that  it  should  remain  in  the  home  where 
it  has  been  fostered  from  infancy,  that  con- 
sideration will  be  deemed  paramount  to  the 
father's  natural  right,  although  the  father  is 
.in  every  way  competent  and  suitable. — Es- 
tate of  Smith,  1  Cof.  Pro.  Dec.  16S. 

[g]  The  first  point  to  be  considered,  in  ad- 
judging the  custody  or  guardianship  of  a 
minor,  is  the  best  interests  of  the  child  with 
respect  to  its  temporal,  mental  and  moral 
welfare.— Estate  of  Smith,  1  Cof,  Pro.  Dec. 
1G9. 

[h]  The  welfare  of  a  minor  means  its  per- 
manent, not  temporary,  welfare.  The  court 
is  governed  by  that  which,  looking  to  the 
previous  condition,  and  the  future  continued 
residence  of  the  chUd,  will  contribute  to  its 
permanent  happiness  and  welfare. — Estate  of 
Smith,  1  Cof.  Pro.  Dec  169. 

[i]  In  guardianship  matters  the  eonrt  acts 
for  and  on  behalf  of  the  child,  and  must 
regard,  as  the  paramonst  consideration,  the 
interest  and  welfare  of  the  child.  To  this 
every  other  consideration  must  yield. — Estate 
of  Smith,  1  Cof.  Pro.  Dec  169. 
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[j]  Iq  awaTding  tl>e  custody  of  a  minor,  or 
appointing  a  general   gaardian,  the  court   il 

S aided  bj  what  appeara  to  be  for  the  child's 
est  intereBts  as  to  its  temporal,  mental  and 
moral  welfare. — Ouardianahtp  of  Hauien,  1 
Cof.  Pro.  Dee.  I8£. 

S  12c.    Tarions  Ooiuidorattoni  ASecting  Ap- 
pointment, 
[a]  The  affection  of  a  child  for  the  person 
seeking   ita    eastod;   re    guardian   is    uways 


[b]  Where  a  hasband  deserts  his  wife,  who 
la  left  to  ears  and  provide  for  their  infant 
child,  this  will  be  considered  as  an  abandon- 
ment of  the  child,  upon  the  father's  applica- 
tion for  guardianship  after  the  mother's  death. 
Estate  of  White,  1  Cof.  Pro.  Dee.  128. 

[e]  It  is  within  the  eoart'i  sound  discretion 
wnether  the  custodj  of  a  child  will  be  given 
to  the  father.  The  court  should  consider  not 
only  the  father's  fitness,  but  the  condition 
of  the  child  with  its  present  custodians,  its 
relation  to  them,  the  present  and  prospective 
provision  for  ita  support  and  welfare;  the 
facts  as  to  its  present  home — ita  duration, 
and  whether  with  the  father's  consent,  and 
upon  undentanding  of  permanency;  the 
strength  of  the  ties  formed,  and  the  child's 
wishes  if  it  is  of  an  age  of  discretion. — Estate 
of  Smith,  1  Cof.  Pro.  Deo.  169. 

[d1  In  the  appointment  of  a  guardian  for 
a  minor,  the  eonrt  must  regard  the  dying  dee- 
laration  of  the  mother  as  to  her  wiabea  in 
the  premises,  when  not  inconalstent  with  the 
welfare  of  the  child.— Ouardiaoshlp  of  Ife- 
Qarrity,  1  Cof.  Pro.  Dee.  200. 

^e]  In  the  appointment  of  guardians  of 
minOTB  the  conrt  is  to  be  galded  by  the  con- 
aideratioes  specifled  in  section  246  of  the 
Civil  Code.— guardianship  of  Taylor,  3  Cof. 
Pro.  Dec.  105. 

§  12.  Ajvolntmoit  for  Nonresident  Ifflnon. 
[a]  Where  minors  of  tender  years  are 
brought  into  this  state  for  the  purpose  of 
being  exhibited  before  the  public  in  aong  and 
dance  perfoTmaneea,  and  tnen  taken  to  an- 
other state  for  the  same  purpose,  the  superior 
court,  by  virtue  of  its  equity  powers,  haS' 
jurisdiction,  although  the  minors  are  not 
strictly  inhabitants  or  residents  of  this  state, 
to  guard  their  welfare  by  appointing  a  suit- 
able person  aa  their  guardian. — Quardianship 
of  Deisen,  2  Cof.  Pro.  Dec.  163. 

§  13.    Appointment  by  WllL 

[a]  If  a  father  provides  in  hla  will,  In  ref- 
erence to  a  minor  son,  that  the  trustees  there- 
in are  to  "take  full  charge  of  him  and  see 
to  his  welfare,"  be  thereby  appoints  them 
guardians  of  the  person  of  the  minor,  and  the 
court  has  no  juriedictiou  to  entertain  a  peti- 


§  lEft.    ProcMdlngi  for  Judicial  Appointment 

— AppUcattona  In  DUteient  Conntlee. 

[a]  Where  applications  for  letters  of  guard- 

lanahip  are  made  by  different  persons  in  sev- 


eral   counties,    each   applicant    claiming   hie 

county  to  be  the  residence  of  the  minors,  and 
the  second  application  is  filed  before  notice 
is  given  of  the  first,  and  is  first  heard  and 
determined,  the  order  granting  the  aama  and 
determining  that  the  minors  are  residents  of 
the  eounty  of  the  second  applicant  is  rea 
judicata  and  a  bar  to  the  application  first 
filed. — Quardianship  of  Treadweil,  3  Cof.  Pro. 
Dec.  300. 

[b]  Where  au  application  for  letters  of 
guardianship  is  granted  by  the  superior  court 
of  one  county,  and  an  application  is  there- 
after made  to  vacate  the  order  on  the  ground 
that  the  minors  are  not  residents  of  that 
eounty,  which  application  is  denied,  the  order 
denying  it  is  conclusive  upon  an  application 
for  letters  in  the  superior  court  of  another 
county,  although  that  application  was  first 
filed. — Guardianship  of  Treadweil,  3  Cof.  PrOu 
Dee.  309. 


0  leVs.    - 

[a]  TTnder  seedou  241  of  the  Civfl  Code 
providing  that  "A  guardian  of  the  person 
or  estate,  or  of  both,  of  a  ehild  born,  or 
likely  to  be  bom,  may  be  appointed  by  will 


legitimate,  by  the  father,  with  the  written 
consent  of  the  mother," — the  consent  of  the 
mother  to  a  guardian  appointed  by  the  will 
of  the  father  may  be  given  after  the  death 
of  the  father.— Matter  of  Baker,  153  Cal. 
537,  96  Pae.  12. 

§  nVa-    Examination  of  Minor. 

[a]  One  of  the  objects  of  the  eoort's  pri- 
vate  examination  of  the  minor,  in  guardian- 
ship   matters,    ia    to    discover    the    child 'a 

capacity;  ita  appreciation  of  the  object  of 
the  proceedings;  the  strength  of  the  natural 
affections,  and  its  idea  of  filial  duty  and 
parental  right;  and  the  child's  freedom  of 
expreaaion,  that  la,  abaence  of  Influence  or 
teachings  adverse  to  parents.  The  court 
looks  with  distrust  upon  any  choice  of  the 
minor  contrary  to  the  natural  affeetiona  in 
favor  of  a  parent. — Estate  of  Smith,  1  Cof. 
Pro.  Dec.  169. 

[h]  In  this  ease,  in  accordance  with  the 
practice  of  the  court  in  matters  of  guardian' 
ablp,  the  minor  was  examined,  separate  and 
apart,  at  length,  first  by  the  rt^spective  coun- 
sel and  the  judge,  with  the  ofScial  reporter; 
then  by  the  judge  alone,  counsel  being  ab- 
sent; and  finally  was  requested  to  express 
her  own  wishes  in  writing,  ahe  being  alone 
and  without  any  infiuence  whatever.  Her 
written  views,  with  her  tranaeribed  testi- 
mony, were  then  filed  as  part  of  the  record. 
Estate  of  Smith,  1  Cof.  Pro.  Dec  169. 

§  19.    DetermlnstlDn  of  Onardianahlp. 

[a]  In  the  case  at  bar  the  court  refused 
guardianship  of  a  minor  of  divorced  parents 
to  its  father,  applying  after  the  death  of  the 
mother,  and  granted  letters  to  the  maternal 
grandmother  of  the  minor,  for  the  following 
reasons:  The  child  had  been  awarded  to  the 
mother    by    a    divorce    decree    against    tb* 
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fatber;    th«  fatkei  i 

proeen;  he  never  ahow^  «ny  intereat  in 
the  child  from  the  time  of  hie  deaertion  of 
the  mother,  and  br  hie  eoDtinned  coarse  of 
condnet  manifested  a  lack  of  paternal  in- 
Etinet;  the  maternal  graDdmother  had  re- 
ceived the  mother  and  etuld  when  deserted 
bj  the  father,  and  bad  ever  afterward  eiven 
them  abetter  and  aasiatanoe,  and  she  was 
the  nominee  ef  the  mother,  b;  the  latter's 
dyiBg  reqaoet.— Estate  of  White,  1  Cof.  Pro. 
Dee.  128. 

[b]  Where  a  mother,  after  desertion  bj 
her  hasband,  committed  ber  ebild  to  the  care 
of  tbe  petitioner,  agreeing  that  he  shoald 
adopt  it  (which  he  never  legally  did),  and 
afterward,  under  jadgment  in  an  action  for 
divorce  bj*  the  motber,  tbe  ebild  was  awarded 
to  petitioner;  and  tbe  petitioner  kept  the 
eliild  for  nearly  six  jeara,  nntil  the  mother 
wanted  to  get  the  child  again,  when  he  ap- 
plied for  gnardianshlp  of  her,  the  mother 
opposing  it,  and  the  divorce  decree  being 
modified  pending  tbe  guardianship  proceed- 
ings, ao  as  to  remit  the  qaestion  of  eastodj 
to  the  guardianship  department;  and  daring 
all  the  period  aforesaid  petitioner  and  his 
wife  treated  and  educated  tbe  child  as  if 
she  were  their  own^  and  the  mother  is  legallj 
incapable  and  ineligible  to  become  guardian, 
being  a  nonresident  and  married;  and  the 
child  has  expressed  a  preference  for  peti- 
tioner, and  it  would  not  be  for  tbe  ebild's 
best  interests  to  place  her  anywhere  but 
with  petitioner,  guardianship  should  be 
granted  to  petitioner;  but  so  restricted  that 
the  mother  may  communicate  with  and  visit 
the  child. — Guardianship  of  Hansen,  1  Cof. 
Pro.  Dec  182. 

§  10ft.    Ohangv  of  FUm  of  TrlaL 

[a]  The  probate  court  has  power  to  order 
toe  place  of  trial  of  guardianship  proceed- 
ings to  be  changed,  notwithstaaaing  there 
is  no  express  authority  therefor  in  the  stat- 
Dte. — Onardianship  of  Murpby,  3  Cof.  Pro. 
Dee.  103. 


5  20.     - 

[a]  Held,  upon  a  review  of  the  evidence, 
that  findings  that  tbe  father  had  failed  and 
refused  properly  to  care  for  his  child,  that 
be  had  deserted  and  abandoned  it,  and  that 
he  was  profligate,  indolent,  intemperate,  and 
an  improper  person  to  be  awarded  the  cos- 
tody  of  the  child,  are  nnsustaJned  by  the 
evidence.— Uatter  of  Qalleher,  2  Cal.  App. 
364,  84  Pac.  352. 

[b]  In  a  proceeding  for  tbe  appointment 
of  the  guardian  of  a  minor,  a  finding  that 
the  minor  was  a  resident  of  the  county  in 
which  the  proceeding  was  instltated  is  of  a 
jurisdictional  fact,  and  is  conclusive,  in  tbe 
absence  of  fraud  or  mistake. — Matter  of 
Baker,  153  Cal.  637,  96  Pae.  12. 

§  22.    Bond, 
[a]  Tbe  application  of  the  guardian  tn  this 
esse  for  a  reduction  of  his  bond  was  granted 
by  tbe  eourt.— Estate  of  Diesel,  2  Cof.  Pro. 
Dee.  457. 


§  28.    B«ToeatIoii  or  Setting  Asldo. 

[a]  Tbe  appointment  of  a  stranger  aa 
gnardian  of  a  minor  doea  not  estop  a  rela- 
tive, who  had  no  notice,  to  petition  for  a 
revocation  of  the  stranger's  letters  and  for 
his  own  appointment. — Goardiansliip  of  Tay- 
lor, 3  Cof.  Pro,  Dec.  105. 

[b]  Where  a  atranger  baa  been  appointed 
guardian  of  a  minor,  tbe  father  being  de- 
ceased and  tbe  motber  unfit,  and  thereafter 
the  mother  die*  having  indicated  a  wish  that 
a  relative  be  appointed  guardian,  the  appoint- 
ment of  the  stranger  may  be  revoked  and  the 
relative  appointed  if  it  appears  for  the  best 
interests  of  the  child. — Quardianship  of  Tay- 
lor, 3  Cof.  Pro,  Dee.   105. 

[c]  Section  253  of  tbe  Civil  Code,  which 
specifies  the  caases  for  which  a  guardian  may 
be  removed,  mnst  be  read  in  connection  witn 
tbe  other  provisions  of  the  codes  on  tbe  sub- 
ject of  guardianship. — Ouardianship  of  Tay- 
lor, a  Cof.  Pro.  Dec.  105. 

TTT.     0U8TODT    A»I>   CABE    OF    WABSV 

FEBSON   AND   ESTATE. 
OUBTODT  AND  0ONTBOI<  OF  PEB80K,  i  Si. 
8UFP0BT  AND  KDUOATION.  (  SS. 
POSSEaSION  AND  USE  OT  PROPEBTT,  |  8T, 
LIABILITT    FOB    INTEREST    OH   FUNDS   BSIJ> 
OB  IKTESTSD,  |  «7. 

§  34.    Oiutod7  and  Control  of  PenoD. 

[a]  Where   the  grandfather  of  a  child  to  - 
whom   its    custody    bad   been   abandoned   by 
its  father,   the  mother  being  insane   and   in-  ■ 
competent,  had  been  appointed  its  guardian, 
and   the   guardian    had    petitioned   the    court    ' 
to  compel  the  fatber  to  contribute  for  the  ' 
child's  support,  the  court  had  jurisdiction  to 
refuse  tbe   application,   and   also   to   permit 
the   child   to   visit   its   fatber   at   certain   in- 
tervals, where  the  court  found  that  he  was 

a  proper  person  to  have  its  custody. — Matter 
of  Boss,  e  Cal.  App.  597,  92  Pac.  671. 

[b]  It  is  the  duty  of  a  guardian  to  supply 
tbe  place  of  a  judicious  parent.  He  standa 
in  the  place  of  a  parent,  and  supplies  that 
watcbfulDese,  eare  and  discipline  which  are 
essential  to  the  young  in  the  formation  of 
their  habits. — Ouardianship  of  Taylor,  3  Cof. 
Pro.  Dee.  105. 

§  SS.    Support  and  Education, 

[a]  Where  a  child  is  baptized  In  a  par- 
ticular faith  to  which  its  mother  belonged, 
the  guardian  of  the  child  shoald  secure  to 
her  instruction  in  the  faith  of  the  mother, 
until  the  child  arrives  at  an  age  when  she 
is  presumptively  competent  to  determine  her 
own  doctrine  of  religion, — Guardianship  of 
McQarrity,  1  Cof,  Pro.  Dee.  200. 

§  37.    Poraenlon  and  Vw  of  Fropaitr* 

[a]  Any  miaappropriatian  of  the  ward's 
money  received  from  otlier  mortgagee  in  enn- 
sidaration  of  the  release  of  the  first  mort- 
gage made  to  the  ward  for  money  embezzled 
was  oul7  a  second  embezilement  of  the 
ward's  money. — Cummings  v.  Stronbridge 
Land  Syndicate,  150  Cal,  809,  119  Am.  St. 
Eep,  189,  88  Pac.  901. 
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[b]  Wlier«  the  releaae  of  the  mortgage  by 
the  guHTdiao  nitbont  au  order  of  court  waa 
made  te  induce  another  mortgagee  to  ad- 
vance money  to  the  guardian  in  tbe  same 
amount,  his  iDtention  not  to  make  it  the 
ward's  money  is  immaterial.  Equity  makes 
Bucb  money  the  profierty  of  tbe  ward,  in 
pursuance  of  its  maxim  that  it  will  regard 
as  done  that  which  ought  to  be  done. — Cum- 
mings  V.  Btrowbridge  Land  Syndicate,  150 
Cal.  209,  119  Am.  St.  Bep.  189,  SS  Fae.  SOL 

§  17.  Liability  for  Interest  en  Fonda  Held 
01  Invetted. 
[a]  Where  there  is  anreasonable  delay  by 
the  guardian  in  making  final  settlement  after 
the  ward  is  of  age,  tbe  court,  in  settling  the 
account,  should  charge  the  gnardian  at  least 
seven  per  eent  interest  annually  en  any  bal- 
ani^e  be  may  have  bad  on  band  when  the 
ward  arrived  at  age,  unless  there  are  cir- 
cumstances absolving  bim  from  such  charge. 
In  the  present  case  a  charge  of  eight  per 
eent  volnntaril^  made  by  the  guardian 
against  himself  is  deemed  sufficient,  there  be- 
ing no  claim  asserted  that  he  had  received 
more. — Estate  of  Boyes,  151  CaL  113,  90  Pae. 
454. 

V.    AOTIOHS. 

§  B4.    Endenc*. 

[a]  In  an  action  to  foreclose  such  lien 
againet  the  estate  of  the  deceased  ward, 
where  the  recitals  in  tbe  record  settling  the 
account  of  the  guardian  show  that  notice 
thereof  was  given  by  posting,  It  will  not  be 
presumed  that  jnrisdiction  was  acquired  by 
appearance;  and  evidence  is  admissible  tD 
show  that  the  legal  representative  of  tha 
ward's  estate  waa  not  in  enatence  to  -—■i— 


458,   89   Pac.   327. 

TI.    AOOOUKTINO  AKS  SETTLEMENT. 

ADJUSTING  BALANCE  AGAINST  WABD  AITIB 

UAJOKITX  OB  DEATH.  )  SS. 
PROOEEDINQB     FOR    ACOODNTIHO — JUBIBDIO- 

TION,  f  Bl. 

PROCESS  OB  NOTICE.  I  99. 

OBBDITS  TO  QOABDtAN.  I  e«. 

70RUAL    REQUISITES    OF    AOCOTniT — STATB- 

UENT  OP  ITEllB  OP  EXPENSE,  I  ST. 
EVIDENCE  IN  CONTEST  OP  ACCODHT,  |  08. 
HEARTNS  AND  REFERENCE.  |  «». 
JUDGMENT  OB  ORDER,  1 100. 

{  66.  Adjnitlng  Balance  Agftlnst  Ward  Af- 
ter Minority  or  Death. 
[a]  Upon  the  death  of  a  ward,  before  settle- 
ment of  the  final  account  of  tbe  gnardian, 
tbe  gnardian  is  required,  under  section  1754 
of  the  Code  of  Civil  Procedure,  to  settle  bis 
aeconnts  with  the  legal  representative  of  tbe 
ward,  who  must  have  actual  or  constructive 
notice  of  the  hearing  for  the  period  of  ten 
full  days  in  his  representative  capacity  to 
make  It  at  all  effective. — Livermore  t.  Batti, 
150  Cal.  458,  89  Pae.  327. 


§  91.  Froceedings  for  Accounting— JnrUdle- 
tlon. 
[a]  Where  a  guardian  delayed  settlement 
with  tbe  ward  after  becoming  of  age,  and 
presented  the  final  aecoont  after  her  death, 
while  petition  for  letters  upon  the  ward's  es- 
tate was  pending,  and  the  administrator 
thereof  was  appointed  seven  days  before  tiie 
hearing,  and  did  not  appear  thereat,  or  have 
oonstructive  or  actual  notice  as  sdminiatrs- 
tor  for  the  required  period,  the  eoart  had  ne 
jurisdiction  to  settle  the  account,  or  to  im- 
pose a  lien  for  the  balance  of  aceount  upon 
the  real  estate  of  the  deceased  ward,  and 
the  order  settling  the  account  and  Imiiesing 
such  lien  was  void. — Livermore  t.  Batti,  15ft 
Cal.  458,  89  Pac.  327. 

§  93.    —  Process  or  Notice. 

[a]  Under  aection  1789  of  tbe  Code  of  Civil 
Procedure,  providing  that  the  proceedings 
for  the  settlement  oi  tbe  aeeount  of  a  guard- 
ian, and  the  notice  required  thereof,  are  the 
same  as  these  required  upon  the  settlement 
of  the  accounts  of  an  executor  or  adminia- 
trator,  section  1634  of  that  code,  providing 
for  a  final  settlement  of  the  accounts  of  an 
administrator  or  execntor  upon  petition  for 
distribution,  is  applicable  as  to  the  notice 
required  for  the  aettiement  of  the  final  ae- 
eount of  a  guardian,  and  notice  moat  be  given 
for  the  fnll  period  of  tan  days  before  the 
hearing. — Livermore  r.  Batti,  150  CaL  458, 
89  Pae.  327. 

§  94.    Crftdlts  to  OnardlaiL 

J  a]  If  the  guardian,  after  the  ward  becomes 
age,  has  continued  as  before  with  bia 
knowledge  and  eonsent  to  support  him  or 
pay  money  for  bim  out  of  the  estate  re- 
ceived by  the  guardian  daring  the  minority 
of  tbe  ward,  and  there  is  nothing  unfair  or 
onjuat  to  tbe  ward  in  tbe  transactions,  the 
gnardian  should  be  allowed  credit  in  his 
account  with  the  estate  thus  applied  to  the 
ward's  use.  If  he  has  overpaid  the  money 
in  his  hands  and  other  estate  remains,  ha 
may  be  allowed  a  lien  on  the  estate  for  the- 
overpayment,  but  he  cannot  be  given  a  per- 
sonal claim  against  the  ward  for  sneh  over- 
payment in  any  case. — Estates  of  Boyes,  151 
Cal.   143,   90   Pac.   454. 

[b]  Where  a  guardian  claims  eredit  for  enp- 
pllea  furnished  both  to  his  wards  and  to  their 
mother,  who  were  living  together  &a  one 
family,  circumatances  may  exist  which  would 
make  it  proper,  natwithatanding  the  ordinary 
doty  of  the  mother  to  care  for  her  children 
without  compensation,  to  pay  her  for  her 
services  oat  of  the  ward's  estate.  In  tha- 
absence  of  such  circumstances,  the  credits 
claimed  as  payments  to  tbe  mother  should 
be  disallowed. — Estates  cf  Boyes,  151  Cal, 
143,  90  Pac  454. 

[cj  Where  the  ineome  of  the  ward's  estat» 
is  insnfficient  for  his  support,  expenditure* 
out  of  the  principal  whieh  are  necessary  and 
reasonable,  and  made  in  good  faith,  shoald 
be  allowed  to  the  guardian,  although  no  au- 
thority waa  obtained  from  the  court  in  ad- 
vance.—Eatatei  of  Boyea,  161  CaL  149.  9fr 
Pae.  454. 
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[d]  Tbe  qoestlan  whether  or  not  th«  gnard- 
Un  of  minors,  whose  father  had  died  leav- 
ing an  estate  pr&cticaJIj  ineoIveDt,  ahoald 
bive  eompeltad  the  estate  to  support  them, 
or  ibould  have  supported  them  out  of  the 
guardianship  funds,  was  a  matter  committed 
to  hia  sound  discretion  as  guardian.  His 
duty  was  to  porsue  th&t  eoune  which  would 
best  rabserre  the  interest  of  the  children, 
but  he  was  not  bound  as  an  insurer  of  the 
wisdom  of  the  course  adopted.  He  was  onlf 
bound  to  nse  such  care,  diligence,  and  sonud 
jodgment  as  a  man  of  ordinary  pmdence 
would  exercise  in  matter  of  similar  importance 
to  himself.  And  the  conrt  should  be  liberal 
in  judging  of  tbe  coudnet  of  a  guardian  who, 
when  confronted  with  snch  a  problem,  uses 
hia  best  judgment  and  acts  with  ordinary  dili- 
gence and  pmdenes,  in  good  faith  and  with 


to  hii   wards. 

tbe  present  case,  held,  that  the  disallowance 

of  credits   to   the   guardian   for   the   support 


Pac  454. 

§  97.    Fonnal  Beqnlaltaa  of  Account— Stat«- 
mant  of  Items  of  Expanse. 

Is]  Although  it  ie  the  better  method  to  ap- 
.  y  to  the  conrt  for  an  order  fixing  a  lump 
sum  by  the  week,  mouth,  or  year  which  is 
to  be  allowed  and  paid  for  the  support  ot 
a  family  of  minor  children,  still  such  pre- 
vious order  is  not  necessary,  and  their  guard- 
ian may  make  a  contract  for  their  support 
without  tbe  sanction  of  the  court,  and  if 
it  is  for  a  reasonable  a  mount,  the  court 
should  allow  him  credit  therefor  in  his  ae- 
connt  In  cases  where  snch  contract  is  made 
without  the  order  of  the  court,  it  is  a  euf- 
fieieut  itemization  to  state  in  the  report  ac- 
companying the  account,  or  elsewhere  in  the 
account,  tbe  particulars  of  the  contract,  and 
to  state  in  the  account  proper  the  sums  paid 
in  pursuance  thereof.  If  the  guardian  acted 
in  good  faith,  and  the  contract  was  fair  and 
jusl,  the  fact  that  the  precise  expense  for 
each  child  was  not  separately  provided  for 
by  tbe  arrangement  made,  or  was  not  shown 
in  the  account,  would  not  of  itself  deprive 
the  guardian  of  the  right  to  credit  for  money 
actually  paid  or  applied  to  tbe  support  of 
the  wards,  even  though  he  may  not  be  able 
to  tiace  every  item  oi  expenditure  to  a  par- 
titular  child.— Estates  of  Bojes,  151  Cal.  143, 
90  Pae.  454. 

§  98.    Eridmce  Is  Contest  of  Accoont. 

[a]  In  a  proceeding  for  the  settlement  of 
tbe  accounts  of  the  guardian  of  a  minor,  to 
which  tbe  latter  has  filed  exceptions  in  writ- 
ing, tbe  right  of  the  minor  to  surcharge  tbe 
account  is  limited  to  those  matters  set  up 
ai  grounds  of  contest  in  his  exceptions,  and 
to  the  matters  appearing  on  the  face  of  the 
account  and  report,  and  the  evidence  admis- 
sible on  snch  proceedlug  to  fix  the  guardian's 
liability  should  also  be  so  limited.  Accord- 
ingly, where  the  guardian  of  minor  children, 
who  had  also  been  the  administrator  of  their 
father's  estate,  files  his  account  as  guardian, 
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claiming  credits  for  money  expended  Vor 
their  support  during  their  minority,  and  the 
minors  nted  written  exceptions  thereto,  with- 
out rais-ng  any  issue  as  to  the  guardian's 
duty  to  have  secured  for  them  an  allowance 
from  their  father's  estate,  aud  his  neglect 
in  fsiling  so  to   do,   it  is  error  to   admit   in 


sole  purpose  of  proving  the  solvency  of  that 
estate,  and  thus  establishing  the  fact  that 
they  were  entitled  to  an  allowance  there- 
from, aud  that  the  guardian  was  not  entitled 
to  any  credits  for  money  of  tbe  wards  re- 
ceived by  him  as  guardian  and  applied  by 
bim  to  their  maintenance. — Estates  of  Boyes, 
151  Cal.  143,  SO  Fac.  454. 
[b]  The  fact  that  some  of  tbe  papers  in 
the  father's  estate  might  have  been  admissi- 
ble and  could  bavs  been  considered  for  some 
other  purpose,  in  the  proceeding  to  settle 
the  guardian's  account,  would  not  canstitoto 
a  waiver  of  an  objection  to  their  admission 
for  the  purpose  for  which  they  were  offered 
nor  preclude  the  guardian  from  asserting  er- 
ror in  their  admission  aud  consideration  for 
that  purpose.  Nor  did  the  guardian  waive 
such  objection  by  subsequently  introdueiug 
evidence  to  rebut  the  fact  of  the  solvency  of 
the  father's  estate,  or  to  counteract  the  ef- 
fect of  tbe  papers  in  any  other  respect. — Es- 
tates of  Boyes,  161  Cat.  143,  90  Pac.  ioi. 

§  99.    Hrailng  and  Baference. 

[a]  Conceding  that  it  is  the  duty  of  an  ad- 
ministrator of  an  estate  to  obtain  for  minor 
children  a  family  allowance  for  them,  for 
a  failure  to  perform  such  duty  as  adminis- 
trator the  remedy  of  the  children  must  be 
sought  in  the  proceeding  for  tbe  adminis- 
tration of  the  estate,  or  by  a  suit  against 
him  for  a  breach  of  that  duty,  and  cannot 
be  bad  by  exceptions  to  tbe  account  of  their 
guardian,  he  being  the  same  person  who  was 
the  administrator. — Estates  of  Boyes,  151  Cal. 
143,  90  Pac.  454. 

§  100.    Jndgmoit  or  Order. 

[a]  An  order  settling  the  accounts  of  a 
guardian  of  minors  who  have  not  yet  arrived 
at  age  is  erroneous,  in  so  far  as  it  directs 
bim  to  be  discharged  upon  payment  of  the 
estate  to  another  person  deaignated  as  their 
guardian,  in  the  absence  of  a  showing  that 
any  order  has  been  made  removiug  him  as 
guardian   or  appointing  sncb  third  person   as 

fuardian  in  bis  place  or  as  an  associate  with 
im.— Estates  of  Boyes,  151  CaL  143,  90  Fac. 
4S4. 

HABEAS  OOKPUS. 
tnelods  writs  ot  hslxas  eoipas  commaniUni  tha 
prodDction  at  ■  ponon  detdned  br  anotlut,  with 
the  cause  of  inch  dstantlon,  far  datormlmtUon  tbais- 
of;  nature  and  scope  of  tbs  ramsdr  In  fensial; 
ETonndj  at  laeh  writs;  to  and  asalnst  whom  and  for 
what  nrtnlnt  the;  ug  allowed  i  Jnrtsdlctlon  to 
giant  and  procHdin^i  to  obtain  tlis  writ;  lunauc*, 
ra«nlsttu,  and  valldltjr  of  writs;  service  thweot. 
ntaxn  tliueto,  and  procMdlnfa  tberwuii  wilts  ot 
certiorari  In  aid  ot  witts  ot  bah«as  eorpns.  and 
other   Inetduital   rsllati   JodfiaMits   or   oidsis   and 
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•nforcMBOrt  thuM>f;   kvUw  iif  proMftdliici;    eoita 
In  kibaM  coTpiu  ptooMdlngfi  dlwbcdloua  to  neh 
WTIM;  Bud  mupMslon  of  tb*  lanvdr. 
L  NATUBE    AND    OEODNDS    OP    SEW- 

EDY,  SS  1-15. 
H.  JURISDICTION,    PROCEEDINGS    AND 

BEUEF,  S)  le-BO. 

L  KATUBB  ANV  QBOUITOS  OF  BBHBDT. 

IN  QBNESAL.  |  1. 

BXISTEHOE   OF  OTHBB  BBUBDT— UOTIOK  TO 
SET  ASIDS,  t  3. 

APPEAL  OB  ERROB.  I  8. 

HATDRB    Oy    RESTRAINT— TOLtnn-AKT    SDB- 

RENDEB,  I  4. 
PBOCEEDINaS  BITIZWABLE,  |  S. 

PINAL  JUDOUEKT,  SENTENOB  iSD  OOM- 

MITUENT,  I  a. 

GROUNDS  FOR  BELIBF,  1  B. 

• ■  WANT  OP  JtnUSDICTION,  1 10. 

INVALIDITT  OP  PROCEEDIKOa,  |  18, 

. .  EBBOBS  AND  mBEODLARITlxa  1  H. 

S  !•    In  QflneraL 

[b]  a  defendant  eonvleted  in  1000  of  ft 
miBdemesDOr  "in  tbe  recorder'!  court  of  the 
eitj  of  San  BemaTdino."  and  eommitted  b^ 
the  mnnicipal  jndge  aa  "cit^  recorder"  to  ttio 
sheriff  of  the  conDtjr,  is  held  under  antborit7 
of  law,  and  will  not  be  diseharged  on  habeat 
torpna.— In  re  Baxter,  3  Cai.  App.  716,  88 
Pac.  SOS. 

[b]  The  proper  fanetlon  of  habeas  «orpnB 
is  to  determine  the  legality  of  one's  deten- 
tion bj  an  inqniry  into  the  question  of  Juris- 
diction, and  th«  vsliditj  of  the  proeess  upon 
its  face,  and  vhethei  anything  has  tran- 
spired since  it  was  issaed  to  render  it  in- 
valid. It  is  not  designed  to  retry  issnoi  of 
fact,  OT  to  answer  the  purpose  of  an  appeal, 
or  of  reviewing  errors  eommitted  in  the 
eonrse  of  a  legal  trial,  or  to  determine 
whether  the  defendant  is  gniltj  or  not  gnilty 
of  a  crime  with  which  he  ia  charged.— ^n  rft 
Leonardino,  9  Cal.  App.  600,  100  Pac.  70S. 

§  2.  Ezlsteiice  of  Oth«T  Banudy— Hotlon  to 
Set  Aside. 
[a]  A  defendant,  after  being  convicted  of 
the  offense  of  praetioing  denCietry  in  this 
■tate  without  a  license,  cannot,  in  proceed- 
ings on  habeas  eorpns,  be  diJKh&rged  bj 
showing  that  he  had  the  legal  right  lo  piae- 
ties  dentistry  nnder  the  laws  of  this  stats 
at  the  time  of  -  the  passage  of  the  act  of 
1001.  Such  a  defense  should  have  been  made 
on  the  trial.— Ex  parte  Hoinef,  1S4  Cal.  3S5, 
07  Pac  801. 

S  3.    Ano*1  01  EnoT. 

[a]  Where  a  defendant  in  a  criminal  ease 
has  appealed  from  a  judgment  of  conviction 
and  also  from  an  order  denying  his  motion 
for  a  new  trial,  and  the  appellate  court  has 
reversed  the  judgment  without  ordering  a 
new  trial,  he  Is  not  entitled  to  be  diacharged 
on  habeas  corpus,  under  section  1202  of  the 
Fenai  Code,  without  a  showing  as  to  the 
disposition  made  by  the  appellate  court  of 
the  appeal  from  the  aider  refusing  a  new 


charge  from  imprisonment  for  contempt  in 
refusing  to  obey  an  order  directing  htm  to 
pay  alimony  in  an  action  for  divorce,  in 
which  the  court  had  jurigdietion,  and  in 
which  he  had  been  served  with  summons 
and  had  appeared,  the  objection  cannot  be 
raised  that  an  existing  marriage  relation  be- 
tween himself  and  the  person  claiming  to  be 
his  wife  was  not  shown  to  the  court  in  that 
action  at  the  time  of  the  making  of  the  or- 
der for  alimony.  If  the  conrt  made  the 
order  without  sneh  evidence,  it  was  an  er- 
ror made  in  the  exercise  of  its  jurisdiction, 
which  can  only  be  reviewed  on  appeal. — Ex 
parte  Jontssn,  154  Cal.  S40,  OS  Pac.  SOI. 

§  A.  Natmo  of  Bwtralnt— Volnntaiy  SnrroB. 
der. 
[a]  A  proceeding  by  •  prisoner  nnder  In- 
dictment to  be  discharged  on  habeas  corpus 
from  the  custody  of  the  sheriff  will  be  dis- 
missed if  it  appears  upon  the  hearing  that 
the  alleged  custody  from  which  he  seeks  to 
be  discharged  waa  self-invoked  and  volun- 
tary and  submitted  to  only  for  the  purpose 
of  making  a  case  on  habe.  i  eorpus. — Ex  ports 
SehmiU,  150  CaL  663,  SO  Pae.  43S. 

S  6.    PiocMdlngi  BevlewaMs. 

[a]  Where  a  decree  of  divorce  In  Kanaas 
awarded  to  the  wife  the  custody  of  a  minor 
child,  without  restriction  as  to  residence,  and 
she  removed  therewith  to  California,  and 
subsequently  the  Kansas  court,  upon  recital 
of  notice  to  plaintiff's  attorney,  modified  the 
decree  by  awarding  the  custody  of  the  child 
to  its  grandfather  residing  in  that  state, 
upon  petition  by  him  for  a  writ  of  habeas 
corpus  to  recover  the  custody  of  the  eliild 
from  its  mother  In  this  state,  she  may  at- 
tack the  modification  of  the  decree  for  want 
of  jurisdiction,  by  proof  that  no  notice  there- 
of was  in  fact  given. — In  re  Colp,  2  CaL  App. 
70,  S3  Pac  80. 

[b]  Only  minors  between  the  a^es  of  eight 
and  eighteen,  when  found  to  be  incorrigible, 
can  be  eommitted  to  the  Whittier  State  B«> 
form  School.  Where  an  adult  female  haa 
been  committed  thereto,  as  being  incorrigible, 
she  must  be  discharged  upon  writ  of  habeas 
corpus.— Ex  parte  Wood,  5  Cal.  App.  171,  00 
Pac.  »ai. 

[c]  A  defendant  convicted  in  the  jnstiea's 
court  having  jurisdiction  of  the  offenM 
charged  for  selling  liquors  without  the  li- 
cense required  by  a  county  ordinance,  which 
conviction  has  been  affirmed  upon  appeal  to 
the  superior  court,  on  a  statement  of  the 
case,  cannot  be  released  on  habeaa  corpus 
on  the  ground  that  ha  is  a  wholesaler,  and 
cannot  be  convicted  nnder  the  ordinance,  and 
ia  not  guilty  of  the  offense  charged. — In  n 
Leonardino,  0  Cal.  App.  690,  100  Pac.  703. 

§  6.    Final   Judgment,    Sentence,   and 

Oommltment. 
[a]  The  writ  of  habeas  eorpus  cannot  be  In- 
voked to  review  a  judgment  for  any  error 
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eomniitted  In  tli»  «xerelM  of  Jariwtietioii, 
nor  to  rsview  anTthing  which  i*  nutter  01 
defeaie;  knd  It  is  only  where  a  Toid  eoin- 
plaint  or  infoniistion  U  alleged  u  the  bull 
of  a  eommitineiit,  wUeh  of  itself  leenu  sof- 
fleient,  that  taeh  complaint  or  informatioa 
and  ail  the  record  proeeedingi  npon  which 
the  commitment  depend*  will  be  examined 
into  far  the  purpose  of  determining  whether 
there    ii   any   leg&l   eronnd    for   holding   the 

Etitioner.— In  re  Myrtle,  2  CaL  App.  883, 
Pac.  33B. 
[b]  Where  two  enmnlative  commitmentB  of 
■iz  months  each  on  two  Judgmenti  were 
made  in  the  justice's  court  on  what  appears 
to  be  bat  one  ciiarge  of  petit  larceny,  there 
being  nothing  in  the  record  to  show  the  i  ~~ 


tical  in  their  averments,  but  eonstUnting 
two  distinct  crimes,  to  support  the  second 
CO  mm  it  men  t.  It  must  be  deemed  void;  and 
at  the  expiration  of  the  first  sentence  of  six 
months,  the  defendant  is  entitled  to  be  dis- 
charged on  habese  corpus. — In  re  Nairaez, 
5  Cal.  App.  103,  89  Pac.  857. 

[c]  Upon  a  petition  for  habeas  corpus  the 
attack  npon  a  judgment  of  conviction  in  the 
superior  court  upon  a  plea  of  guilty  of  bur- 
glary in  the  first  degree  is  collateral,  and 
every  intendment  is  in  favor  of  the  judg- 
ment. Though  it  seems  that,  in  such  esse, 
no  substantial  right  of  the  defendant  would 
be  invaded  by  failure  of  the  court  to  deter- 
mine the  degree,  yet,  the  only  question  npon 
habeas  corpus  is  as  to  the  jurisdiction;  and 
if  it  be  supposed  necessary  that  the  court 
should  determine  the  degree,  it  must  be  pre- 
samed,  where  the  record  does  not  affirma- 
tively show  the  contrary,  that  the  court  de- 
termined the  degree  npon  sufficient  evidence 
notwithstanding  the  plea. — Ex  parte  Baase, 
S  Cal.  App.  S41,  00  Pac.  910. 

g  9.    Orounds  for  Bdlef . 

[a]  A  prisoner  who  is  held  to  answer  Upon 
a  criminal  charge  of  embezzlement,  which  is 
barred  by  the  statute  of  limitations  of  three 
years  after  the  commission  of  the  ofFense,  is 
unlawfully  imprisoned  without  reasonable  or 
probable  cause,  and  is  entitled  to  be  dis- 
charged upon  a  writ  of  habeas  corpus. — Ex 
parte  Vice,  S  Cal.  App.  153,  89  Pac.  983. 

[b]  Though  it  is  made  by  statute  a  ground 
for  the  discharge  of  a  prisoner  if  be  is  com- 
mitted without  probable  cause;  yet  if  it 
cannot  be  ssid,  in  case  of  a  defendant  who 
is  held  to  answer  on  a  charge  of  murder, 
that  the  evidence  taken  before  the  magis- 
trate failed   to  establish   probable   cause,  a 

.  of   habeas   corpus   applied   for  by   hii 


97  Pac.  77. 

[e]  Where  the  petitioner  for  a  writ  of 
habeas  corpus  brings  himself  within  no  ex- 
cepted ease,  he  cannot  be  affected  thereby, 
and  being  only  within  the  porview  of  the 
prohibitory  provision  of  the  ordinance,  the 
eonatitationality   of  which  moat  be  upheld, 


hia  petition  for  the  writ  must  be  denied.— 
Ex  parte  Uorphy,  8  Cal.  App.  440,  97  Fao. 
199. 


§10. 


-  Want  of  JnlBdlctlOB. 


of  i>erjury  alleged  to  have  been  committed  as 
a  witness  in  his  own  behalf  on  his  trial  under 
an  indictment  for  a  prior  charge  of  perjury, 
and  which  trial  resulted  in  a  disagreement 
of  the  jnry,  is  not  entitled  to  be  discharged 
on  habeas  corpus  on  the  ground  that  the  per- 
jury with  which  he  was  charged  in  the  sec- 
ond indictment  consisted  in  swearing  to  some 
of  the  same  matters  which  formed  the  basis 
of  perjury  in  the  first  indictment.  Whatever 
might  be  the  effect  of  an  acquittal  or  con- 
viction in  one  trial  is  matter  of  defense  to 
be  relied  on  in  the  other.  It  does  not  go  to 
the  jurisdiction  and  affords  no  ground  for  re- 
lease on  habeas  corpus, — In  re  Collins,  151 
Cal.  340,  129  Am.  St.  Bep.  122,  90  Pac.  827, 
91  Pac.  397. 

[b]  Proceedings  on  habeas  corpus  go  only 
to  the  question  of  the  jurisdiction  of  the 
lower  court,  and  if  such  jurisdiction  has  not 
been  exceeded,  the  petitioner  can  obtain  no 
relief  therein. — Ez  parts  Joutsen,  154  Cal. 
540,  98  Pac.  391. 

[c]  Where  a  complaint  filed  In  the  racoider'j 
court  of  one  city  charges  an  offense  com- 
mitted within  its  limits,  in  violation  of  its 
ordinance,  and  jurisdiction  of  the  defendant's 
person  has  been  acquired  by  that  court,  under 
a  warrant  of  arrest  which  is  regular  on  its 
face,  it  appears  that  the  defendant  is  legally 
held;  and  it  is  not  competent,  upon  his  ap- 
plication for  a  writ  of  habeas  corpus,  to  de- 


§  12,    Invalidity  of  Fioceedlngs. 

[a]  A  prisoner  will  not  be  discharged  on 
habeas  corpus  merely  because  the  judgment 
against  him  and  the  commitment  are  void, 
when  it  appears  from  the  return  to  the  writ 
that  on  the  filing  of  the  information  charginK 
him  with  the  crime  of  which  he  was  found 
guilty  a  bench-warrant  was  issusd  in  the 
usual  form  under  which  he  may  be  lawfully 
detained  until  it  is  superseded. — Matter  of 
Smith,  152  Cal.  566,  93  Pac.  191. 

j^b]  Any  error  in  the  exercise  of  the  juris- 
diction of  the  superior  court  in  allowing  a 
new  information  to  be  filed,  based  upon  a 
correction  by  the  magistrate  of  hie  order  of 
commitment,  without  a  re-examination,  after 
a  first  information  has  been  set  aside  as  not 
warranted  by  the  commitment,  or  any  irreg- 
ularity in  the  action  of  the  magistrate,  affect- 
ing the  substantial  rights  of  the  defendant, 
is  not  reviewable  upou  habeas  corpus,  and 
can  furnish  no  ground  for  his  discharge. — 
Ex  parte  Fowler,  5  Cal.  App.  549,  90  Pac.  958. 

[c]  The  writ  of  habeas  corpus  cannot  be 
used  to  try  a  ease  in  the  police  court  in  the 
first  instance.  The  fact  that  the  petition  for 
the  writ  shows  a  full  defense  to  the  charge 
made  in  the  complaint  in  such  court,  against 
the  keeper  of  a  oilliard  and  pool  room,  for 
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allowing  a  minor  to  be  and  remain  therein, 
that  Huch  minor  was  a  law  clerk  in  the  office 
of  an  attorney,  who  aent  him  there  solely 
to  procure  a  signature  by  the  keeper  to  a 
legal  document,  who  merely  allowej  the 
minor  to  remain  therein  while  he  read  and 
■igned  the  same,  does  not  constitute  a  ground 
for  discharge  of  the  keeper  upon  habeas  cor- 
pus; but  such  defense  must  be  tried  in  the 
police  court,  which  is  expected  to,  and  it 
must  be  presumed  will,  enforce  the  law  only 
against  toose  who  have  broken  it  in  spirit. — 
Ex  parte  Ueyera,  T  Cal.  App.  528,  94  Pac. 
870. 

[d]  Where  it  appears  that  a  defendant 
charged  with  crime  by  information  waa  com- 
mitted without  the  taking  of  any  deposition 
by  the  magistrate  as  required  by  section  702 
of  the  Penal  Code,  and  nothing  appearing 
from  the  record  to  warrant  the  issuance  of 
the  commitment,  the  defendant  is  entitled  to 
be  discharged  upon  habeas  corpus. — Ex  parte 
WatW,  9  Cal.  App.  311,  101  Pac.  418. 

5  13.    EiTon  and  Iiregulailtlea. 

[a]  Under  Penal  Code,  section  220,  prorid- 
iug  that  an  assault  with  intent  to  rob  is 
punishable  in  the  state  prison  "not  less  than 
one  year  nor  more  than  fourteen  years,"  and 
section  QSEI,  providing  that  when  a  person, 
having  been  previously  convicted  of  petit  lar- 
ceny, Bubuequently  commits  a  crime  punish- 
able by  imprisonment  for  a  term  exceeding 
ten  years,  such  person  is  punishable  by  im- 
prisonment in  the  state  prison  not  less  than 
ten  years,  a  sentence  for  less  than  ten  years 
on  coDvictioo  for  an  assault  with  intent  to 
rob,  of  a  person  who  has  been  formerly  con- 
victed of  petit  larceny,  though  perhaps  erro- 
neous, does  not  render  the  judgment  void, 
and  hence  habeas  corpus  will  not  tie  to  re- 
lease the  person  so  sentenced. — In  re  Beed, 
143  Cal.  634,  101  Am.  St.  Eep.  136,  77  Pac. 
660. 

[b]  The  inquiry  on  habeas  corpus  extends 
only  to  the  jurisdictional  qnestion  whether 
the  complaint  charges  an  offense  known  to 
the  law:  and  the  proceeding  cannot  serve  the 
office  of  a  demurrer  or  appeal.  If  an  offense 
is  charged,  any  defects  or  an  artificiality  in 
statement  or  nnnecessary  averments,  or  mis- 
joinder of  offenses,  will  not  warrant  a  dis- 
charge on  habeas  corpus. — In  ro  Johnson,  6 
Cal.  App.   731,  93  Pac.  1B9. 

[e]  The  writ  of  habeas  corpns  will  not  lie 
to  release  a  defendant  from  imprisonment 
under  a  judgment  of  conviction  for  misde- 
meanor, by  reason  of  long  delay  in  the  exe- 
cution of  the  judgment.  If  it  be  conceded 
that  such  delay,  even  by  consent  of  the  de- 
fendant, is  invalid,  it  could  not,  however  long- 
continued,  avoid  the  original  judgment,  which 
is  valid  and  lubsistiDg,  and  the  execution 
thereof  by  impriaonment  dates  only  from  its 
actual  commencement,  and  is  legal  and  valid 
until  the  full  sentence  is  served. — In  re  Col- 
Una,  8  Cal.  App.  367,  97  Pac.  188. 

n.    JURISDICTIOK,   PBOOEEDmOB   AND 
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IBSUEB  HADE  BT  SETUBM.  I  21. 
SCOPE  OF  INQUIRY  AND  POWERS  OF  OOnST^— 
IN  GENERAL,  1  BB. 

CUSTODY  OF  INSANE  PERSONS,  I  SS. 

COMMITMENT  BEFORE  INDICTMENT,  |  tt. 

COMMITMENT  FOR  OONTEMPT,  1  8S. 

FINDINHB  OF  COURT,  (  40. 

FINAL  JUDGMENT.  |  43. 

JUDGMENT  OR  ORDER— VACATIKO,  |  4714. 
SECOND  APPLICATION,  |  60. 

§  23.    Petition. 

[a]  Under  section  112D  of  the  Penal  Code 
the  trial  court  has  discretion  to  grant  or  re- 
fuse baO  to  a  defendant  who  has  appeared 
for  trial,  and  may  commit  bim  lo  custody  to 
abide  the  judgment  or  further  order  of  tfao 
court;  and  on  an  application  on  habeas  eor- 

£  us  for  admission  to  bail  by  a  defendant  nn- 
er  indictment  the  petition  must  aCQrmatively 
show  that  be  has  not  appeareil  for  trial. — 
Matter  of  Bnef,  ISO  Cal.  665,  89  Pae.  605. 

S  2eVt.    BaU  Pending  Proceedings. 

ia]  Since  the  amendment  of  1903  to  section 
76  of  the  Penal  Code  (Stats.  1903,  p.  476), 
empowering  the  court  or  judge  who  directs 
the  issuance  of  a  writ  of  habeas  corpus  to 
admit  the  prisoner  to  bail  pending  the  deter- 
mination of  the  proceedings,  it  is  unneces- 
sary, on  the  return  to  the  writ,  in  the  ease 
of  a  prisoner  so  admitted  to  bail,  for  the 
officer  who  had  the  prisoner  in  custody  to 
produce  hia  body  in  court,  or  for  the  officer 
to  attend  court  in  person;  nor  is  it  necessary 
to  confer  jurisdiction   on  the  conrt,  that  the 

Sisoner  should  attend  io  person. — Matter  of 
urphy,  154  Cal.  168,  97  Pae.  188. 

g  27.  Eetnm. 
[a]  Where  the  retorn  of  the  sherifl  sets 
forth  that  he  holds  the  defendant  under  ar- 
rest and  commitment  for  a  different  offense, 
and  annexes  copies  of  the  new  order  of  arrest 
and  commitment,  and  does  not  produce  the 
originals,  or  prove  that  they  exist,  and  no 
application  has  been  made  for  an  amendment 
of  the  return  or  for  a  continuance  for  proof 
of  the  originals,  the  return  is  insufficient,  and 
the  petitioner  is  entitled  to  his  discharge. — 
Ex  parte  Baker,  4  Col.  App.  25,  86  Pac.  915. 

g  28.    laniM  Hade  by  Betom. 

[a]  The  function  of  a  petition  for  a  writ 
of  habeas  corpus  is  to  secure  the  issuance 
of  the  writ,  and  when  the  writ  is  issued,  the 
petition  has  accomplished  its  purpose.  The 
writ  requires  a  return  by  the  Officer  or  other 
person  having  the  custody  of  the  prisoner. 
To  such  return  the  petitioner  may  present 
exceptions,  raising  questions  of  law,  or  a 
trsverae,  raising  issues  of  fact,  or  both. 
Where  the  return  is  not  subject  to  exception 
— that  is,  where  it  sets  forth  process  which 
on  its  face  shows  good  ground  for  holding 
the  prisoner,  such  process  being  produced 
at  the  hearing,  and  the  traverse  allegea  mat- 
ter tending  to  invalidate  the  apparent  effect 
of  such  process — the  burden  of  proving  sneh 
new  matter  is  on  the  petitioner.  Adoptinf 
the  analogy  of  pleadings  in  civil  actions,  th« 
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return  is  the  complaint,  the  traveiie  ia  tho 
■nawer;  new  matter  aat  np  In  the  traverse 
is  deemed  denied,  and  must  be  proved  by  the 
part7  alleging  it.— In  re  Collina,  151  Cat.  340, 
129  Am.  St.  Bep.  122,  90  Pae.  827,  91  Pac. 
397. 

S  33-    8cop«  of  InqnliT  uid  Powers  of  Ooort 
— In  Ctansnd. 

[a]  On  habeas  corpus  the  inquiry  into  the 
sufficiency  of  an  indictment  is  limited,  and 
where  an  indictment  purports  or  attempts 
to  state  an  offense  of  a  kind  of  which  the 
court  saanming  to  proceed  has  jurisdiction, 
tho  qneation  whether  the  facta  charged  are 
sufficient  to  constitnte  an  offense  of  that  kind 
will  not  be  examined  into  on  babeaa  corpus. 
Uatter  of  Bnef,  150  Cal.  665,  89  Pac.  605. 

[b]  Whether  the  evidence  is  auScient  to 
convict  bejond  a  reasonable  doubt,  it  is  the 
province  of  the  jary  to  taj,  and  ought  not 
to  be  determined  in  advance  on  habeas  cor- 
pus.— In  re  Vandiveer,  4  CaL  App.  650,  83 
Pac.  993. 

[e]  A  complaint  charging  conjnnetivelj  tn 
the  tankage  of  the  ordinance  all  of  tho 
alternative  prohibitions  therein  contained,  as 
having  been  anlawfullj  and  wltlfullj'  done  on 
a  date  specified  must  be  deemed,  npon  habeas 
corpus,  to  be  certainlj  a  snffieient  statement 
of  the  offense  intended  to  be  charged. — Ex 
parte  Mogeusen,  S  Cal.  App.  596,  91  Pac.  334. 

[d]  Though  a  sentence  by  a  jastice  of  the 
peace  in  a  particular  countj  for  a  misde- 
meanor  to  the  countj'  jail  ought  to  doBcribe 
the  county  jail  of  such  county,  jet  where 
the  certiGed  copy  of  the  commitment  "to  the 
county  jail"  ia  delivered  to  the  sheriff  of 
tbe  proper  county,  it  may  be  assumed,  upon 
habeas  corpus,  that  the  impriaonment  will  be 
in  the  only  county  jail  in  which  the  justice 
has  authority  to  imprison  a  person  convicted 
in  hia  county,  and  the  prisoner  will  not  be 
discharged  fiom  the  custody  of  the  sheriff  of 
such  county. — Ex  parte  Bargagliotti,  6  Cal. 
App.  333,  92  Pae.  96. 

[e]  The  ordinance  being  a  valid  enactment 
by  the  board  of  supervisors,  one  properly 
charged  with  a  violation  of  it  cannot  be  dis- 
charged on  habeas  corpus. — Ex  parte  Yung, 
7  Cat  App.  440,  94  Pac.  594. 

[f]  Where  a  defendant  charged  with  libel 
in  the  police  court  pleaded  guilty,  without 
testing  the  aufficiency  of  the  statement  of 
facts  in  the  complaint  by  demurrer,  or  by 
appeal  in  the  ordinary  way,  this  court  will 
not,  apon  habeaa  corpua,  after  nudgment  ex- 
amine the  question  of  the  sufficiency  of  the 
statement  of  facte  in  lilte  manner  as  if  it 
had  been  so  directly  tested.  It  is  sufficient 
upon  application  for  nich  writ  that  the  com- 
plaint purported  to,  and  attempted  to,  state 
■D  offense  of  which  the  police  court  had 
inrisdiction. — Ex  parte  Upson,  7  Cal.  App. 
£31,  94  Pac.  855. 

[g]  On  habeas  corpus  it  is  snfficient  that 
the  defendant  is  charged  with  the  kind  of  an 
otFease  of  which  the  court  haa  Jurisdiction; 
and  the  question  whether  the  facts  charged 
are  sufficient  to  constitute  an  offense  of  that 
kind  will   not   be  examined    into  on  habeaa 


[hj  The  writ  of  habeas  corpus  ii  always 
available  to  one  convicted  without  legal  war- 
rant; and  in  criminal  proceedings  instituted 
before  an  inferior  court,  the  sufficiency  of  the 
complaint  can  bo  considered  upon  an  aupli- 
cation  for  Buch  writ. — Keith  v.  Beeorder's 
Court,  9  Cal.  App.  380,  99  Pac  416. 

S  3S.  — ~-  Onstodjr  of  Uuaae  Penons. 
[a]  A  iwtient  committed  to  a  stale  boepital 
tor  the  insane  is  entitled  to  be  discharged 
from  further  custody  after  examination  on 
habeaa  corpua  proceedings,  and  a  determina- 
tion of  his  sanity.  Upon  a  petition  posi- 
tively alleging  that  he  has  recovered  or  is 
not  insane,  he  is  entitled  to  a  preliminary 
writ,  in  order  to  inquire  into  the  truth  of 
the  allegation  and  discharge  him  if  be  is 
found  to  be  sane.  Under  section  HI 5  of 
the  Penal  Code,  as  amended  in  1905,  the  su- 
preme court  has  power  to   make  t 


Pac.  580. 

§  36.    Oommltment  Beforo   Indictment. 

[a]  A  prisoner  who  had  been  arrested  un- 
der a  warrant  issued  by  a  justice  of  the 
peace,  on  an  information  that  he  had  threat- 
ened to  commit  an  offense  against  the  person 
of  another,  and  on  being  brought  before  the 
jualice  was  ordered  to  give  a  bond  to  keep 
the  peace,  and  in  case  of  failure,  to  be  im. 
priaoned  m  the  county  jaU  for  a  period  not 
to  exceed  aix  montha,  and  who  was  committed 
to  tbe  custody  of  the  sheriff  upon  his  failure 
to  give  such  bond,  is  entitled  to  be  discharged 
on  habeaa  corpua.  If  the  deposition  of  the 
informer  was  not  taken  by  the  justice  before 
iaauing  the  warrant,  and  the  information  fails 
to  abow  facta  justifying  its  issuance. — Ex 
parte  Conner,  3  CaL  App.  241,  84  Pac.  999. 

[b]  It  is  both  the  right  and  the  duty  of  a 
court  on  habeas  corpus  to  go  behind  the  com- 
mitment of  the  petitioner  upon  a  charge  of 
felony,  and  inquire  into  the  question  of  rea- 
sonable or  probable  cause  for  hia  commitment 
upon  Buch  charge. — In  re  Vandiveer,  4  Cal. 
App.  650,  88  Pae.  993. 

[c]  The  office  of  the  writ  of  habeas  corpus 
does  not  go  to  the  extent  of  warranting  this 
court  to  pasa  upon  the  credibility  of  wit- 
nessea,  where  there  ia  a  conflict  in  tbe  testi- 
mony, or  to  apeculate  as  to  bow  a  jury  may 
regard  the  evidence.  The  committing  mag- 
iatrate  has  the  asme  right  to  judge  of  tbe 
credibility  of  the  witneeaes  and  of  the  truth 
and  falsity  of  their  testimony  aa  a  jury  would 
have  at  the  trial,  though  not  bound  to  tbe 
rule  of  reasonable  doubt. — In  re  Vandiveer,  4 
Cal.  App.  650,  88  Pac.  993. 

[d]  It  ia  only  when  the  testimony  of  the 
material  witneasea  for  the  prosecution  taken 
before  a  committing  magistrate  is  clearly 
shown  to  be  false  that  a  petitioner  should  be 
discharged  on  habeaa  corpus. — In  re  Vandi- 
veer, 4  Cal.  App.  650,  88  Pae.  993. 

[e]  It  is  snfficient  that  there  ia  evidence  of 
facts  and  circumstances  surrounding  the  oe- 
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earrence  which  have  probative  force  enough 
to  iaatity  the  magistrate  in  boldiag  the  de- 
feadant  to  ananer  to  tha  charge  made  agatnet 
him.— Ex  parte  Heacosk,  S  Cal.  App.  4§0,  97 
Pae.  77, 

[1]  The  meaning  of  the  term  "probable 
eauee"  is  that  there  is  a  probability  that  tha 
crime  charged  has  been  committed  b^  the 
aeeased.  The  facts  stated  npon  oath  before 
the  committing  magistrate  mast  induce  a 
reasonable  probability  that  the  acts  have 
been  done  which  eonatitute  the  oHenee 
charged. — Ex  parte  Heacock,  8  Cal.  App.  420, 
97  Pac.  77. 

[g]  There  is  a  clear  distinction  between  a 
commitment  bj  an  examining  magiBtrate,  and 
a  commitment  after  trial.  In  the  one  ease, 
by  statutory  regulation  it  may  be  inquired 
upon  habeas  corpus  whether  the  eridence 
adduced  on  a  prelimiDary  examination  shows 
probable  cause;  while  upon  commitment  after 
trial  the  writ  of  habeas  eorpas  is  powerless 
to  grant  any  relief. — In  re  Leonaidiuo,  9  Cal. 
App.  890,  100  Pac.  708. 

§  38.    Conunltmemt  toi  Oontampt. 

[a]  Upon  an  application  for  a  writ  of 
habeas  corpus  to  review  the  validity  of  the 
commitment  of  an  attorney  for  contempt  of 
the  superior  court,  though  the  law  does  not 
permit  the  petitioner  to  contradict  tbe  recitals 
of  facts  set  forth  in  the  order  of  commitment, 
^et  DO  presumption  or  intendments  can  be 
indulged  in  against  the  petitioner.  The  of- 
fense being  criminal  in  its  nature,  both  the 
charge  and  the  finding  of  the  court  are  to  be 
strictly  construed  in  favor  of  the  aceused; 
and  tbe  facts  set  forth  in  the  commitment 
must  be  sufficient  to  show  contempt  within 
the  meaning  of  the  law,  without  the  aid  of 
intendments  and  presumptions. — In  re  Short- 
Tidge,  5  Cat.  App.  871,  SO  Pac.  17S. 

§  40.    —  nndlnjs  (tf  Oonrt. 

[a]  Where  a  prisoner  nnder  indictment  and 
awaiting  trial  in  the  superior  court  applied 
to  another  department  of  tbe  same  court  for 
a  writ  of  habeas  corpus,  which  was  granted. 
and  upon  a  hearing  thereon  he  was  remanded 
to  enitody,  and  thereupon  applied  for  and 
obtained  from  tbe  judge  or  court  issuing  the 
writ  of  habeas  corpus  a  writ  of  error  to  the 
supreme  court  of  the  United  States  on  the 
ground  that  the  order  of  remand  was  in 
contravention  of  his  rights  under  the  consti- 
tution of  the  United  States,  the  writ  of 
error,  if  properly  issued,  did  not  operate  to 
stay  proceeding  in  the  court  having  jurisdic- 
tion of  the  indictment, — Euef  v.  Superior 
Court,  150  Cal.  057,  89  Pac.  604. 

§  42.    Final  Jtidgmeat. 

Sa]  When  the  judgment  follows  the  terma 
the  ordinance  and  provides  for  imprison- 
ment, and  a  fine  less  than  the  maximum  pro- 
vided for,  with  an  alternative  of  imprison- 
ment for  nonpayment  of  tbe  fine,  at  the  rate 
of  t2  per  day,  it  is  suEScient  for  the  denial 
of  the  writ  of  habeas  corpus  that  the  prisoner 
is  held  under  the  first  provision  for  imprison- 
ment, without  inquiring  ai  to  the  effect  of 
the  alternative  imprisonment  for  nonpayment 


[b]  Where  the  defendant  in  two  criminal 
eases  was  sentenced  at  the  same  time  to  suc- 
cessive terms  of  imprisonment,  the  fact  that 
the  form  of  tbe  judgment  recited  in  each 
ease  that  defendant  had  been  eoovieted  of 
"felony,"  without  designating  tbe  particular 
felony,  cannot  render  them  insnfficient  upon 
habeas  corpus. — Ex  parte  Monckros  Von 
Vetsera,  7  Cal.  App.  136,  S3  Pae,  1036. 

[e]  Where  an  inferior  court  has  jurisdic- 
tion of  the  person  of  the  defendant  and  of 
the  subject  matter  of  the  offense  attempted 
to  be  cburged,  the  same  rule  applies  on 
habeas  corpus  after  judgment  as  If  the  writ 
ran  in  like  manner  to  a  superior  court.  Bi 
parte  Boynton,  1  Cat.  App.  S94,  82  Pae.  90, 
not  followed. — Ex  parte  Upson,  7  Cal.  App, 
S31,  94  Pac.  8S5. 

§  471/1.    Jndgment  or  Ordor— Tacattng. 

[a]  Where,  upon  a  hearing  upon  a  former 
writ  of  habeas  corpus  in  the  superior  court, 
an  oral  order  was  made  discharging  tbe  pris- 
oner, which  was  not  reduced  to  writing  nor 
entered  in  the  minutes  of  tbe  court,  tbe  court 
bad  plenary  power,  while  its  action  remained 
within  its  breast,  to  vacate  the  order,  and 
to  reserve  tbe  application  for  further  action. 
Ex  parte  Honckroi  Ton  Vetsera,  7  Cal,  App. 
136,  93  Pac  1086. 

§  SO,    Second  Application, 
[a]  An  order  directing  the  discharge  of  sneb 

Erisoner,  made  in  babeas  corpus  proceedings, 
efore  the  second  indictment  bad  been  re- 
tnrned,  does  not  amount  to  a  formal  dis- 
missal of  the  charge,  nor  is  it  a  bar  to  the 
second  indictment;  and,  moreover,  the  direc- 
tion  that  the  ease   be   submitted   to   another 


land  jury  prevented  an  order  of  dismissal 
from  operatijig  as  a  final  judgment  and  bar 
to   further   prosecution. — People    v.   Quijada, 


164  Cal.  243,  97  Pac.  689. 

[b]  Where  the  first  complaint  npon  which 
the  warrant  was  based  was  before  this  coart 
upon  ft  former  application  for  a  writ  of 
babeas  corpus,  and  was  than  betd  insufficient 
to  support  a  commitment,  it  will  be  held  in- 
sufficient for  the  reasons  stated  in  that  opin- 
ion.—In  re  Lewis,  3  Cal.  App.  738,  80  Pac 
996. 

[c]  Where  a  prior  writ  was  beard  In  this 
court,  and  the  petitioner  remanded,  it  is  im- 
proper practice  for  tbe  petitioner  to  renew 
the  application,  without  having  first  obtained 
p«rmiBsioD  so  to  do. — Ex  parte  Upson,  7  Cal. 
App.  531,  94  Pac.  SS5. 

HEALTH. 

Ineind*  preteeUen  of  pnbUe  from  dlstsss  or  dan- 
ler  to  life  in  goutral;  and  vielstlons  of  hulth  laws 

§  6.    Sanitary  Dlstrlcta. 

[a]  The  purpose  of  the  taw  of  1S91  estab- 
lishine  sanitary  districts  is  to  enable  com- 
■"""'>"■•  having  a  small  number  of  inbabi- 
3,  nnder  corporate  authority. 
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U  pablie  eorporatioDi,  to  such  limited  extent 
ti  th«  legislature  bas  preeeribed,  aaeb  por- 
llans  of  the  police  power  of  the  state  u 
Till  enable  them  efTeetuall;  to  promote  and 
maintain  healthful  sanitary  eonditioni  within 
tbe  bonndariea  of  sneh  districts. — Quptill  v. 
Eelae;,  6  Cal.  App.  35,  91  Pac.  409. 

i  11.    BinlAl  Peimlts. 

[a]  The  interment  of  the  bodies  of  dead 
persons,  being  likely  to  prove  a  danger  to  the 
■Drrounding  population,  may  be  prohibited 
by  a  mnnicipality,  bnt  eaniiot  be  prohibited 
in  Boeh  places  therein  where  no  possible  dan- 
ger to  human  life  or  health  eonld  Tesnlt. — 
Linrel  Hill  Cemetery  t.  City  and  County  of 
Sin  Franeiseo,  152  Cal.  464,  93  Pae.  70. 

HIQECWAY8. 

iDBlnd*  nad(  open  for  free  p>su«a  to  tbe  pnbUo, 
MtablUhed  for  public  Iwnaflt,  natnia  and  scope  of 
pmr  to  eitatllik  and  natittaln  sncb  roaOs  In  laD- 
ml;  eonatltntleiul  and  statatei?  prcrlslani  r*lat> 
ln(  thereto ;  appalntnant  ud  renOTiJ,  rights, 
vovara,  duties,  and  llabUltlea  et  hlsbmy  liasids, 
vScers,  ste.;  establlslunent  af  sncli  loads  'bf  stat. 
Etorr  procMdinfs,  constmetlon,  repair,  and  InpraTS- 
Bot  thareof,  and  altaratlsn,  vacatlen,  and  alsin. 
itswaunt  tlMreof;  tssat  for  hlfliwar  pnrpoiee  and 
tool  asaassnants  for  parUoolu  roads;  tltU  to  and 
rifUs  In  tba  land  occnpUd;  and  ranoTsl  of  and 
UsblUtieB  for  obstmetlona.  eneraaeluaants.  etc;  and 
IN  of  sncb  reads,  and  Uabllltlaa  for  Injoila*  from 
dafacts,  obstmctlons,  ate.,  tbareln.  and  for  Injorlat 
I  of  the  law  of  th«  toad  eansliig 


L  ESTABLISHMENT,  ALTERATION  AND 
DISCONTINUANCE,  »  1-64. 

B.  Establiabment    by  Preaeription,   Jj 

8-19. 

C.  Establishment  by  Statute  or  Statu- 

tory Provisions,  |}  80-18. 
E.  Title  and  Bights  of  Abntting  Own* 
ors.  If  &3,  S4. 
T.  BEOITLATION       AND        USB       POB 
TRAVEL,  ES  73-91. 
A.  Obstnietions  and  Eneioachmenta,  ff 
73-82. 


8  8.    In  OwienL 

[a]  Where  the  elaima  of  tbe  pablie  rest  npon 
long-eontinaed  adverse  nee  of  a  roadway,  that 
use  establisbea  against  the  owner  the  eoncln- 
sive  presumption  of  consent,  and  so  of  dedi- 
cation, and  may  establish  title  to  the  ease- 
ment in  the  public  by  prescription. — Baraes 
V.  Dareek,  7  CaL  App.  487,  B4  Pac  779. 

§  11.    Uoda  and  Extent  of  Vb9. 


the  right  ia  asserted  as  flowing  from  long 
usage  with  the  knowledge  and  aci^uiescence 
of  the  owner   of   the  land;   nor  is  it  always 


be  adverse  to  the  owner.  The  claim  of 
right,  the  adverse  character  of  the  user,  and 
the  knowledge  and  acqaiescence  of  the  owner 
of  the  land  may  be  presumed  from  the  facta 
and  circumstances  attending  the  nse. — Barnes 
V.  Daveck,  7  CaL  App.  487,  94  Pae.  779. 


S  19.    Erldenea  of  Ezlstenc«  of  Hlgbway. 

[a]  Evidence  showing  that  a  strip  of  land 
lying  between  the  lands  of  the  plaintiffs  as 
they  have  been  fenced  for  upward  of  fortv 
years  by  thorn  and  their  prodeoessors,  snu 
which  had  been  previously  used  aa  a  general 
roadway,  and  with  the  consent  and  acquies- 
cence of  the  parties  had  been  continuously 
used  by  the  public  at  all  times  as  a  connect- 
ing link  between  other  public  highways,  is 
sufficient  to  establish  s  dedication  of  the 
strip  as  a  public  road  or  highway,  and  the 
plaintiffs  cannot  enjoin  the  defendant  from 
using  the  same. — Barnes  v.  Daveck,  7  Cal. 
App.  487,  84  Pae.  779. 


S  SI.    OonsUttttloiul    ProTlsloiui    and    BomI 

[a]  Section  2690  of  the  Political  Code,  pro- 
viding for  the  opening  of  highways,  con- 
strued and  upheld. — Los  Angeles  County  ▼. 
San  Jose  etc.  Co.,  90  Cal.  03,  30  Pae.  989. 


§  63.    In  OenenO. 

[a]  One  who  grants  to  the  public  the  right 
to  use  a  strip  of  land  as  a  highway,  retain- 
ing in  htmaelf  the  ownership  of  the  soil, 
parts  with  an  easement  merely,  and  may  use 
the  property  over  which  the  right  of  way 
exists  in  any  manner  and  for  any  purpose 
not  inconsistent  with  the  full  and  free  en- 
joyment of  the  easement.  This  rule  applies 
to  land  devoted  to  use  as  a  public  road  or 
street  as  well  ae  to  land  subject  to  private 
use  only.  Id  the  ease  of  a  public  road  or 
street  this  right  of  the  owner  may  grow 
less  and  less  as  the  public  needs  increase,  but 
at  all  times  he  retains  all  that  is  not  needed 
for  public  uses,  subject,  however,  to  munici- 
pal or  police  regulations. — Colegrove  Water 
Co.  V.  City  of  Hollywood,  ISl  Cal.  425,  90 
Pae.  1053,  13  L,  B.  A,,  N.  8.,  901. 

[b]  While  the  rights  of  individuals  to  their 
property  should  be  carefnlly  conserved,  the 
title  which  the  owner  in  fee  holds  in  the 
land  of  B  highway  during  the  existence  of 
the  easement  of  the  public  therein  should  be 
declared  subject  to  all  legitimate  uses  of  a 
highway  in  harmony  with  the  s'lvanced  meth- 
ods and  growing  demands  of  modern  society. 
Ournsey  v.  Northern  California  ete.  Co.,  7 
Cal.  App.  S34,  94  Pae.  858. 
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USE        FOR 


T.    SEaULATION       AND 

TRAVIX. 

A.    OBSTEUCnONS    AND       BNCBOACH- 

MBNT8. 

§  73.    ObBtrnctlosi  In  OvneraL 

[a]  An  individual  who  erecta  an  unlawful 
obstruetioD  to  the  free  use  of  a  highway,  in 
its  natare  a  nuiBanee,  by  reaBon  of  his  wrang- 
ful  act,  is  charged  in  law  as  an  insurer 
againit  accident  to  a  person  properly  travel- 
ing the  highway  and  meeting  injury  by  rea- 
■on  of  such  nnlawfnl  obstruction.— -Stockton 
Antomobile  Co.  T.  Confer  154  CbI.  402,  97 
Pae.  SSI. 

§  73yj.    —  Under  LIcenaa. 

[a]  Where  the  highway  is  obatrneted  under 
license  and  by  authority,  the  person  respon- 
sible for  the  obstraetion  is  chargeable  only 
with  ordinary  care  to  see  that  the  obstruc- 
tion does  not  become  a  cause  of  injury  to 
any  person  lawfnlly  traveling  the  higunay. — 
Stockton  Automobile  Co.  v.  Confer,  1S4  CaL 
402,  97  Pac.  SSI. 

§  80.    Action!  for  Inlnrlos  for  Nagllgent  Usa 
of  Boad. 

[a]  It  was  proper  to  instruct  the  jury  in  the 
language  of  part  of  section  2931  of  the  Pol- 
itical Code  "that  where  vehicles  meet  the 
driver  of  each  must  turn  seasonably  to  the 
right  of  the  center  of  the  highway  so  as  to 

fiass  without  interffrence." — Wistrom  v.  Hed- 
Lck  Bros.,  6  Cal.  App.  071,  92  Pac.  1048. 

[b]  The  jury  eonld  not  misapply  the  gen- 
eral rule  to  the  contingency  which  was  cov- 
ered by  another  instmction  that  "a  parson 
may  lawfully  paas  on  the  left  side  of  a  high- 
way or  across  it  for  the  purpose  of  turning 
tu  the  house  or  store,  but  it  is  hia  duty  in 
passing  from  one  side  of  the  road  to  the 
other  to  use  reasonable  care  to  avoid  in- 
juries to  other  travelers  upon  the  highway." 
Wistrom  v.  Bedlick  Bros.,  6  Cal.  App.  671,  82 
Pac  1013. 

HOLIDATS. 

Inclndt  etyt  ittitoMM  by  law,  otb*r  than  Sim- 
d>7,  for  luiptnilou  of  aTdlnary  bniinaii  er  JaiUclal 
01  oUur  offldil  practcdlDfi;  and  altaet  of  vlDlatloni 
et  meli  laws  oa  validity  of  acta,  transaotlant,  and 
piocMdlnci  aSactad  and  on  Iha  rlfliti  and  i*m*dl<s 
of  person*  (ngagad  tberaUi. 

§  1.    Nonjadldal  Dayt. 

[a]  Section  6  of  article  YI  of  the  eonstito- 
tioc,  declaring  that  the  superior  courts  of  the 
state  "shall  be  always  open  (legal  holidays 
and  nonjudicial  days  excepted),"  but  "in- 
junctiona  and  wilts  of  prohibition  may  be  is- 
sued and  served  on  legal  holidays  and  non- 
judicial days" — authorizes  the  legislature  to 
allow  or  disallow  the  transaction  of  all  or  any 
class  of  judicial  business  upon  legal  holidays, 
by  an  act  not  in  itself  obnoxious  to  other 
rH^trictions  of  the  constitution. — Diepenbrock 
T.  buperior  Court,  153  Cal.  597,  95  Pac.  1121. 

S  4.    Special  Holidays. 

[a]  As  the  act  of  June  3,  1906,  which,  ex- 
tending to  July  10,  1806,  the  time  for  doing 


acts  required  to  be  done  In  June,  190S,  caused 
much  uncertainty  as  to  the  right  to  take  an 
appeal,  and  courts  should  not  be  insistent 
upon  technicalities  arising  therefrom. — Estate 
of  Butro,  152  Cal.  248,  82  Pae.  486,  1027. 

[b]  If  the  act  of  November  23,  1907,  amend- 
ing sections  10  and  135  of  the  Code  of  Civil 
Procedure,  and  authorizing  the  governor  to 
declare  special  holidays  is  void,  the  effect 
would  not  be  to  make  days  so  designated  full 
general  holidays.  In  that  case  the  proclama- 
tion declaring  them  special  holidays  would 
be  without  effect,  and  such  days  would  not 
be  holidays  at  all.  Whether,  therefore,  the 
act  be  valid  or  not,  the  superior  court  has 
jurisdictian  on  a  day  declared  to  be  a  special 
holiday  to  proceed  with  the  trial  of  a  cnarge 
of  felony. — Bisser  v.  Superior  Court,  IS2  Cal. 
631,  83  Pac.  85. 

[c]  The  provisions  of  tection  5  of  article 
VT  of  the  constitution,  that  the  superior 
courts  "shall  be  always  open  (legal  holidays 
and  nonjudicial  days  excepted),  .  .  "  and 
that  "Injunctions  and  writs  of  prohibition 
mav  be  issued  and  served  on  legal  holidays 
and  nonjudicial  days,"  gives  full  authority  to 
the  legislature  to  allow  or  disallow  the  trans- 
action of  all  or  any  class  of  judicial  business 
upon  legal  holidavs. — Matter  of  Smith,  132 
Cal.  5S6,  93  Pae.  181. 

[d]  Where  a  trial  was  had  under  k  firit 
count  of  the  complaint  alleging  that  the  time 
for  procuring  a  certificate  of  title  within 
thirty  days  after  April  4,  1906,  was  extended 
by  act  of  Ood  until  July  3,  1906,  the  court 
will  take  judicial  notice  that  by  the  earth- 
quake and  conflagration  of  April  ISth,  and 
the  succeeding  holidays  declared  by  the  gov- 
ernor the  time  for  procuring  socb  certificate 
was  extended  to  and  including  the  fourth 
day  of  June,  1806.  and  no  longer. — Poheim 
V.  Meyers,  9  Cal.  App.  31,  88  Pac.  6S. 

§  6.    Criminal  Froceedlngs. 

[a]  The  presentatiou  of  an  information  by 
the  district  attorney  for  filing  and  its  re- 
ception and  the  placing  of  its  file-mark  there- 
on by  the  clerk  of  the  court  are  purely  min- 
isterial acts  and  may  be  performed  on  a 
legal  holiday.— People  v.  Helm,  152  Cal.  532, 
93  Pac.  99. 

[b]  Under  section  134  of  the  Code  of  CivU 
Procedure  as  amended  March  19,  1907 — pro- 
viding that  "no  court,  other  than  the  su- 
preme court,  must  be  open  for  the  transac- 
tion of  judicial  business  on  any  of  the  holi- 
days mentioned  in  section  10,  except  for  the 
following  purposes:  1.  To  give,  upon  their 
request,  instructions  to  juries  when  deliber- 
ating on  their  verdict;  2.  To  receive  a  ver- 
dict or  discharge  a  jury;  3.  For  the  exercise 
of  the  powers  of  a  magistrate  in  a  criminal 
action,  or  in  a  proceeding  of  a  erirainal  na- 
ture. Injunctions  and  writs  of  prohibition 
may  be  issued  and  served  on  any  day," — the 
superior  courts  cannot  upon  a  legal  holiday 
transact  any  jndicial  business  outside  of  the 
constitutional  and  statutory  exceptions,  and 
a  prisoner  who  has  been  convicted  of  a  fel- 
ony cannot  then  be  sentenced.  A  judgment 
so  pronounced  is  void. — Matter  of  Smith,  152 
CaL  566,  93  Pae.  181. 
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HOHEBTEAD. 


tf  tmttM,  of  mil  propcrtr  of  d«bt«i«.  u 
tk*  umlly  iMfdtnca;  smutltoUeokl  uid  tuntoiy 
T  neb  •maption;  iwnm,  (nnndi.  ani 
T  In  lanukl;  who  ua  CBtltltd  to 
Di;  acqoliltlon,  MlMtlon, 
~  omaitsad ;  quiltr 
ot  TftlDB  of  propttty  oxompt;  ■■  to  whftt  litbllltlM 
bomitaftdi  ara  ozempt ;  valvoi  or  forfottnn  of  ilf U 
af  «xomptloii.  abuidoiiDioirt,  illoaatlon,  dorlM  or 
doKnrt  ot  homMtaad,  ilsht*  of  OstImo*,  twlra  or 
nnMng  manbait  «f  tunllj,  ud  dnntlon  and 
1  of  axoBptloii; 


I.  natube,    acquisition   and   ex- 
tent, tS  1-76. 

A.  Nature,   Creation    aod   Daration   of 
Estate  or  Kight,  il  1-10. 

C.  Acquisition   and   EstsbliahmeDt,   1! 

J6-JB. 

D.  Prapertv    Conatituting    Homestead, 

Si  43-fl5. 

E.  Liabilities      Eoforeeable      Against 

Homestead,  H  66-76. 


m.  BIGHTS  OP  SUEVTVINO  SPOUSE 
AND  PHOBATB  HOMESTEADS,  » 
105-164. 


§  1.    Naton  ot  Bight. 

[a]  Ibe  right  to  a  homsstead  is  wholly  st&t- 
viotji  it  cannot  be  asserted  as  a  nataral 
right.  The  laW'making  power  is  competent 
to  repeal  tbe  provisions  of  the  atatnte  regu- 
Utine  the  right,  and  thereafter  homesteads 
Tonld  be  nnbiown. — Estate  of  Green,  1  Col. 
Fro.  Dee.  144. 

[b]  Intended  use,  adaptation  for  use,  and 
Mtnal  residence,  are  essentials  of  &  statu- 
torj'  homestead. — Estate  of  Noah,  S  Cof.  Pro. 
Dec  277, 

[e]  The  object  of  the  taw  creating  a  bom»- 
ttead  is  of  a  bamane  character,  and  should 
be  heM  to  apply  fairly  to  all  aach  esses  as 
are  within  the  equity  and  spirit  of  the  act, 
but  not  beyond  thia. — Estate  of  Noah,  5 
Cof.  Pro.  Dee.  277. 
g  6.    Oonstmction  of  Homestead  Laws. 


preservation  of  homes  and  familieB,  yet  there 
it  B  limit  beyond  which  this  policy  should  not 
be  allowed  to  control;  and  it  should  not  be 
inToked  to  eBtablish  a  new  application  and 
intorpietation  of  a  statnte,  contrary  to  its 
true  meaning. — Weber  v.  UeCleverty,  149 
CsL  316,  86  Tac  706. 


[b]  The  homestead  act  prescribes  no  per- 
sonal qnalifleations  touching  the  mora]  char- 
acter nf  tbe  eUimantj  and  does  not  under- 
take to  ezclnde  tbe  vicious,  tbe  criminal  or 
the  immoral  from  the  protection  given  by  it. 
Harlan  t.  ScbnlM,  7  Cal.  App.  287,  94  Fac. 


BTATUTEa  CONSTBUED,  1  IT. 

ABSENCE  OF  HOSBAND,  gsiH. 

PUKPOSES  OP  OCCCPANCT  AND  USE— USE  FOB 

PROSTITUTION,  t  2*%. 
DECLARATION    OB    CERTIFICATE  —  DESCKIP- 

TIOH  OP  PBOPEBTT.  1  28. 

ESTIMATE  OP  VALUE,  t  SO. 

WIFE'S  DEOLABATION,  t  SI. 

S  17.    Statutes  Oonstruod. 

[a]  The  defective  declaration  by  the  wife 
cannot  have  the  effect  to  create  a  thousand 
dollar  homestead  under  sections  1266-1269  of 
the  Civil  Code,  the  provisions  of  which  relate 
solely  to  persons  other  than  a  husband,  or 
wife,  or  head  of  a  family. — Hansen  v.  Union 
Savings  Bank,  148  Cal.  157,  82  Pae.  768. 


§  2iy,. 

[a]  Where  a  homestead,  comprising  a  dwell- 
ing of  four  rooms  on  a  city,  lot,  with  usual 
outbuildings,  porehased  by  the  buaband  in 
tbe  wife's  name,  was  declared  by  her,  in 
valid  form,  for  their  joint  benefit,  it  inured 
to  the  benefit  of  the  husband  as  well  as  the 
wife;  and  its  validity  is  neither  affected  by 
the  fact  that  the  husband,  who  is  not  shown 
to  have  any  other  place  of  residence,  was 
absent  part  of  the  time  Id  tbe  course  of  his 
employment,  nor  by  the  fact  that,  during  his 
absence,  without  any  showing  of  knowledge 
□n  his  part,  the  home  was  used  by  the  wife 
for  purposes  ot  prostitation.  and  was  so  ased 
by  her  when  the  homestead  was  declared. — 
Harlan  t.  Sehulse,  7  Cal.  App.  2S7,  91  Pac. 
379. 


S  24>/i.  PurpoBas  of  Ocenpanoy  and  ITse— 
trsa  foe  PioBtltntloiL 
[a]  Where  the  claim  of  the  homestead  is 
valid  on  its  face,  and  there  is  nothing  therein 
to  indicate  that  it  is  to  be  used  for  any 
other  purpose  than  as  a  residence  for  hus- 
band and  wife,  the  incidental  use  by  the 
wife  of  the  homo  for  purposes  of  prostitution 
does  not  destroy  the  right  to  the  homestead. 
Harlan  v.  Schulze,  7  Cal.  App.  287,  94  Pac. 
879. 

§  29.    DeclaraUon     or     OerUflcat*— Descrip- 
tion of  Property. 

[a]  Where  the  description  is  dependent  for 
its  sufficiency  upon  some  other  instrument, 
such  as  a  map,  the  map,  property  identified, 
must  be  produced,  or  in  some  manner  estab- 
lished, or  the  description  will  fail.  To  make 
a  sufficient  description,  however,  it  is  not  nec- 
essary that  the  deed  should  refer  to  a  map 
actnally  of  record. — Donnelly  v.  Tragaskis, 
154  Cal.  861,  97  Pac.  421. 

[b]  A  description  of  the  premises  such  as 
will  servo  to  identify  tha  property  is  essen- 
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tial  to  a  valid  deeliratioo  of  homestead.— 
Donnelly  r.  Tragaskia,  ISi  CaL  261,  ST  Fan. 


§  30.    Estlmato  of  Valno. 

[a]  A  homestead  claim  of  a  wife  which  do- 
icribcB  eortain  land,  and  dainiB  also  '■otlier 
lands,"  and  "all  landa  owned  bj  her  hnsband 
in  said  townahip"  referred  to  in  the  descrip- 
tion given,  without  any  other  description,  ia 
iosufficient  in  the  description  of  other  lands, 
and  ao  estimate  of  the  actual  cash  veins  "of 
said  property"  includes  the  other  lands  not 
properly  described;  and  there  being  no  sepa- 
rate estimate  of  the  cash  value  of  the  lands 
specifically  described,  the  other  I&nds  cannot 
be  rejected  as  surplusage,  but  the  claim  must 
be  declared  invaltd  for  noncompliance  with 
the  homestead  law. — Jonea  v.  Qunn,  149  CaL 
687,  87  Pac.  577. 


§  31,    Wife's  Dedantlaii. 

[a]  A  declaration  of  homestead  by  the  wife 
alone  upon  the  community  property,  which 
fails  to  state,  as  required  in  section  1263 
of  the  Civil  Code,  "that  her  husband  has  not 
made   such   declaration,   and   that   she   there- 

I  fore  makes  the  declaration  for  tbeir  joint 
benefit,"  is  fatally  defective  and  invalid. — ■ 
Hansen  v.  Union  Savings  Bank,  148  Cal.  1S7, 
82  Pae.  768. 

[b]  The  personal  character  or  conduct  of 
the  wife  as  claimant  of  the  homestead,  how- 
ever immoral,  cannot  be  inquired  into  and 
mads  the  test  of  her  right  to  claim  a  home- 
stead for  the  joint  benefit  of  herself  and 
husband.— Harlan  v.  Schulie,  7  Cal.  App.  287, 
fi4  Pac.  379. 


HARVESTED  CROPS.  I  SI. 

POBSESSIOH  DNDEB  TROST  DEED,  t  SaU. 

JOINT  AND  OOtlUON  TENANCY.  I  flO. 

COMMUNITY  PROPERTY,  t  91, 

WIFE'S  SEPARATE  PROPERTY,  I  M. 

§  64.    Harvested  Crops. 

[a]  Where,  by  agreement  between  the  hns- 
band  and  wife,  the  husband  was  to  do  all  the 
work  and  bear  all  the  expense  of  cultivating 
and  caring  for  the  homestead  premises,  and 
I  the  crops  grown  thereon  were  to  belong  to 
him,  and  be  sold  the  growing  crop  of  prunes 
thereon  for  value  to  a  partnership,  to  whose 
rights  plaintiEF  succeeded,  and  the  crops  were 
gathered  bv  the  husband  for  delivery  to  bis 
vendee,  and  were  in  the  husband's  possession, 
a  levy  thereon  on  execution  against  the  wife 
was  inefFeetive  as  against  the  husband  and 
his  vendees, — Ifosenberg  Bros,  t  Co.  v.  Boss, 
6  Cal.  App.  7SS,  93  Pac.  284. 

§  69Vi.    Possession  Under  Trust  Deed. 

[a]  A  trustor  in  posBession  may  select  as  a 
homestead  property  covered  by  a  deed  of 
trust  to  secnre  his  debt. — McLeod  T.  Uotan, 
153  Cal.  97,  94  Pac  601. 

§  60.    Joint  and  Common  Tenancy, 

[a]  Under  the  settled  decision  of  this  coart, 
no    homestead    can    be    selected    or   claimed 


upon  lands  owned  by  the  claimant  as  a  ten- 
ant tn  common  or  joint  tenant;  and  this  mast 
be  regarded  as  the  settled  law  of  this  stats, 
under  the  rule  of  stare  decisis,  until  changed 
hy  the  legislature. — Schoonover  v.  Birubaum, 
148  Cal.  548,  S3  Pac.  999. 

[b]  In  this  state,  land  held  by  tenancy  ia 
common  or  joint  tenancy  cannot  be  selected 
or  claimed  as  a  homestead. — United  States 
Oil  &  Land  Co.  v.  BeU,  153  CaL  781,  96  Pac 
901. 

§  01.    Oommtinltr  Tiapntr- 

[a]  Where  there  was  no  snffleient  evidence 
to  overcome  the  presumption  arising  from 
deli ve IT  of  a  deed  to  the  husband  as  grantee, 
the  title  so  acquired  by  him  fed  a  homestead 
previousiy  declared  by  the  plaintiff  thereupon 
as  bis  wife,  while  they  were  residing  npoa 
the  property,  under  a  contract  of  purchase. — 
Tnwne  v.  Towne,  6  Cal.  App.  697,  92  Pae. 
lOoO. 

§  64.    ^nfe's  Sepants  Property. 

[s]  Where  a  homestead  was  selected  and 
properly  declared  by  the  wife  upon  her  sepa- 
rate property,  for  the  benefit  of  herself  and 
husband,  they  became  vested  with  a  joint 
title,  which,  upon  the  death  of  either,  will 
vest  absolutely  in  the  survivor, — Bosenberg 
Bros.  A  Co.  V.  Boss,  6  Cal.  App.  755,  93  Pae. 


§  09.  ExMptlan  of  Frft^zistlng  lOabUltlei 
and  Liens — Existing  Before  EstataUsh- 
ment  of  Homestead. 

[a]  A  homestead  taken  for  the  benefit  of 
the  trustor  and  his  wife  is  subject  to  the  deed 
of  trust  and  those  balding  thereunder. — BoV 
erts  v.  True,  7  Cal.  App.  379,  94  Pae.  392. 

IL    TBAMSFEB  OB  EHODUBRAITCR 

JUDOUEHTa.  t  74. 
PEOCEEDINOa  TO  ENFORCE.  | Tfl. 
CONVEYANOEB      BEl'TCEEN       UUSBAItO      AND 

WIPE,  1  SO. 
TRANSFER  TO  CHILDREN,  1  BOM. 
SALS  BY  WIFE  ALONE.  |  em. 
MORTOAOB— VALIDITY  AND  EB3BNTIAL8,  I  SS. 
FORECLOSURE,  |  91. 

§  74.    Jndgmenta. 

[al  Where  a  homestead  has  been  lawfully 
declared  upon  property  purchased  principally 
with  community  funds,  it  is  immateri^ 
whether  the  commingling  of  the  wife's  sepa- 
rate funds  in  the  purchase  of  it  would  leave 
her  holding  a  separate  interest  or  not.  A 
valid  homestead  npon  community  property  de- 
stroys its  effect  as  such,  and  takes  away  the 
husband's  power  of  disposition  thereof;  and 
any  judgment  token  against  him  thereafter 
cannot  become  a  lien  npon  the  homestead,  or 
any  part  of  it. — ^Tardley  v.  San  Joaquin  Val- 
ley Bank,  3  CaL  App,  651,  86  Pac.  97S. 

§  7S.    Proc««dlngB  to  Enforc*. 

[a]  A  jndement  debtor,  whose  homestead 
has  been  snojeeted  to  azeention  in  proeeed- 
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ings  had  under  Mctions  1245  et  aeq.  of  the 
Ciril  Code,  and  who,  pending  hia  appeal  from 
the  jndgmetit  Bub  jetting  the  homestead  to 
execution,  accepts  from  the  iheriS  the  tS,O0O 
to  which  he  irae  entitled  as  the  amoant  of 
hia  homestead  exemption,  thereby  elects  to 
abide  by  the  judgment,  and  is  estopped  from 
the  furtbei  prosecntion  of  bis  appeal. — 
Tnnier  v.  Markham,  162  Cal.  246,  92  Pac.  ISS. 


[a]  The  husband  could  not  affect  th»  wife's 
right  of  BurTivorshlp  bj  conveying  the  home- 
stead to  her  upon  her  promise  that  after  she 
was  through  with  it  it  sbould  be  given  to  his 
brother.  Upon  the  death  of  the  husband  such 
deed  added  nothing  to  her  title  by  survivor- 
ship, and  she  held  nothing  under  the  deed. — 
Loomis  V.  Loomis,  148  Cal.  I4B  B2  Pac.  679, 
1  L.   E.  A.,  N.  B.,  312. 

[b]  The  homestead  not  being  liable  for  any 
debts  of  the  husband,  any  gift,  sale  or  pledge 
of  the  whole,  or  any  part  thereof,  to  the  wife, 
OT  to  anyone,  could  not,  under  any  eireum- 
stances,  be  held,  as  matter  of  fact,  to  be  with 
intent  to  defraud  any  creditor  of  the  hua- 
baad. — Yardley  v.  San  Joaquin  Valley  Bank, 
3  C«L  App.  651,  86  Fao.  978. 

S  SOVi-    Tnuufet  to  ChUdnn. 

[a]  The  homestead  property  declared  being 
exempt  from  execution  of  the  suit  of  any 
creditors  of  the  husband,  the  transfer  thereof 
to  the  daughter  could  not  operate  as  a  fraud 
upon  his  creditors.  They  could  not  reach  it, 
if  not  conveyed,  and  the  motives  for  the 
conveyance  do  not  eoneern  them. — Nichold- 
aon  T.  Nesbitt,  1  CaL  App.  G85,  86  Pac.  72S. 

§  81>/s-    BalB  1>7  Wifa  Alone. 


moral  character  cannot  effect  that  question 
The  homestead  can  only  be  transferred  by  the 
joint  deed  of  husband  and  wife. — Harlan  v. 
Sehulu,  7  Cal.  App.  287,  94  Pac.  379. 

%  86.    Hortgage— Validity  and  Essentlala. 

[a]  Where  a  homestead  is  mortgaged,  or  is 
declared  upon  laud  subjeet  to  a  mortgage,  it 
is  not  the  exemption  which  is  mortgaged, 
but  the  whole  property;  the  homestead  ex- 
emption still  exists  and  is  to  be  reeo^niEed, 
subject  always  and  only  to  reduction  in 
amoant  to  satisfy  the  just  demands  of  the 
mortgagee. — White  v.  Morton,  IS4  Cal.  103, 
97  Pac  70,  IS  L.  B.  A.,  N.  8.,  490. 

[b]  A  deed  of  trust  is  not  a  lien  or  eneum- 
brance  on  the  homestead  within  the  meaning 
of  those  terms  as  used  in  section  1475  of 
the  Code  of  Civil  Procedure,  which  requires 
a  presentation  of  a  claim  against  the  estate 
ai  a  condition  precedent  to  the  enforcement 
of  a  lien  or  encnmbrance  on  the  homestead.— 
Atheara  v.  Byan,  1G4  Cal.  554,  08  Pac.  390. 


§91. 


-  ForedosDie. 


of  the  latter  who  kad  taken  steps  under 
sections  1245-1259  of  the  Civil  Code  to  secure 
an  appraisal  of  the  homestead,  1.  To  satisfy 
the  mortgage  debt;  S.  To  the  payment  of  the 
value  of  the  homestead  exemption;  and,  3.  To 
the  payment  of  the  claim  of  the  judgment 
creditor.— White  v.  Horton,  154  Cal,  103,  97 
Pac.  70,  18  L.  B.  A.,  N.  8.,  490. 

[b]  Where  community  property  on  which  a 
valid  homestead  has  been  declared  by  the 
wife  is  afterward  conveyed  to  third  parties 
by  a  deed  of  trust,  in  which  both  the  hus- 
band and  wife  join,  in  order  to  secure  an 
indebtedness,  and  subsequently  the  husband 
dies,  it  ia  unnecessary  to  present  a  claim  for 
the  debt  secured  by  the  deed  of  trust  to  the 
administrator  of  the  estate  of  the  deceased 
husband,  and  a  deed  by  the  trustees  In  the 
execution  of  the  power  contained  in  the  deed 
of  trust,  made  upon  a  failure  to  pay  the  debt, 
is  valid  and  eCtectual  to  couvey  the  title  to 
the  homestead  property. — At  beam  v.  Byan, 
1S4  Cal.  SS4,  98  Pac.  390. 


NATIVES  OF  BIQHT  IN  PROBSTS  HOMESTEAD, 

gios. 

DESOENT.    BUKTIVOBBHIF   OB  TBAKSUISSIOK 

OF  RIGHT,  t  lOT. 
TBAHSFEB  OB  ENCDUBRANCE  BY  BDBVIVOS, 

tII8. 
BIOBTS  OF  StntTtVIKQ  HDSBAND,  I  114. 
BIGHTS  OF  8DBV1VIN0  WIFE.  I IIS. 

NECESSITY    FOB    EXISTENCE    OF    UltTOB 

CHILDREN.  I  lia. 

AGREEMENT  OF  BEPABATION,  |  IIT. 

EFFEC7T  OF  BEMABBIAOE.  I  118, 

RIGHTS  OF  CHILDREN  OB  HEIBB,  {  12S 
DUKATION.  1180. 

PBOPEBTY    SOBJEOT  TO   APPBOPRIATIOS— IS 
GENERAL.  |  1E2. 

SEPARATE  TRACTS,  1 184. 

PROPERTY  NOT  CLAIMED  BY  DECEDENT. 

iiss. 

HnSBAND-a         SEPARATE         PBOPEBTY. 

1187H. 

VALUE  AND  AHOONT.  1 141- 

DUTY  AND  POWER  OF  OOUBT  TO  SET  APABT, 
1142. 

EFFECT  OF  DEVISE,  t  145. 

FBOCEEDINOS  FOB  ALLOTMENT,  |  140. 

JURISDICTION    AND    QOESTIOKS    DETEB- 

HINABLE,  1 14S. 

NOTICE,  t  14a. 

~—  WHO  MAY  PETITION,  |  ISl. 

-  DETERMINATION  OF  RIGHT,  1 1B4. 
EFFECT  OF  ORDER  SETTING- APABT.  1 1S8. 

COLLATERAL  ATTACK,  t  180. 

ACTION  TO  ANNUL  ALLOTMENT.  |  ISl. 


[a]  The  purpose  of  the  statnta  in  giving  a 
homestead  right  to  the  surviving  spouse  out 
of  the  decedent's  separate  estate  is  to  pro- 
vide a  home  for  the  survivor,  which  no  one 
can  touch;  merely  depriving  the  survivor  of 
the  power  of  alienation.— Estate  of  Tate,  1 
Cof.  Pro.  Dec  217, 
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flciarUa. — Estate  of  Hayes,  1  Cot.  Pro.  Dee. 
631. 

[e]  There  ia  a  distinetlon  between  a  home- 
Btead  Diider  section  1262,  Civil  Code,  and  the 
homestead  (elected  bv  the  eonft  in  the  ad- 
miniatratiou  of  a  deeedeofa  estate.  The 
latter  is  governed  wholly  bj  the  provisious 
of  section  1465,  Code  of  Civil  Procedure. 
In  the  eaae  of  a  homestead  selected  in  the 
decedent's  lifetime,  the  claimant's  title  ae- 
cmes  bj  sarviTorship^  as  to  a  homestead 
selected  in  the  adraiuutratieD  of  decedent's 
estate,  the  claimant's  title  accrues  onlj  upon 


[si  The  right  to  a  probate  homestead  maj 
be  lost,  and  there  can  be  no  Buceessor  to 
that  right. — EsUte  of  Hayes,  1  Cof.  Pro. 
Dec.  5S1. 

S  113.    Tnnafn  or    Eneombtanca    by  8ni- 

TiVOt. 

[a]  A  homestead  declared  upon  eammnnity 
property,  upon  the  death  of  the  hneband, 
vests  absolutely  in  the  widow,  and  retnios  its 
homestead  character,  unaffected  by  her  sub- 
sequent mortgage  thereupon. — Hibemia  Sav- 
ings A  Loan  Society  v.  Laidlaw,  4  Cal.  App. 
626,  86  Pae.  730. 

S  111.    Bi^its  of  SnrrlTlBg  Husband. 

Sa]  The  probate  sale  cannot  have  the  effect 
an  adjudication  that  no  valid  homestead 
existed  npon  the  property,  nor  can  the  sar- 
Ttving  husband  be  estopped  by  his  neglect 
or  refusal  to  administer  upon  the  estate  of 
his  deceased  wife  from  claimicg  that  the 
title  to  the  homestead  vested  in  him  at  her 
death. — Fisher  v.  Barthlonew,  4  Cal.  App. 
581,  83  Pac.  608. 

[b]  The  title  to  a  homestead  declared  by  n 
wife  upon  her  separate  property,  though  sub- 
ject to  the  lien  of  a  prior  mortgage,  upon 
the  death  of  the  wife  vested  in  the  surviving 
husband  by  operation  of  law,  no  order  or 
coart  being  required  to  perfect  his  title;  and 
the  title  thus  acquired  mast  prevail  over  a 
title  acquired  by  the  prior  mortgagee  merely 
through  a  probate  sale  had  under  a  mortgage 
claim  presented  to  the  administratrix  of  the 
deceased  wife,  there  being  no  title  remaining 
in  her  estate  and  no  property  reqnlring  ad- 
ministration.— Fisher  r.  Barthlomew,  4  Cal. 
App.  581,  B8  Pac.  60B. 

[c]  Where  a  wife  declares  a  homestead 
upon  the  community  property,  and  after  her 
death  the  surviving  husband  sells  such  prop- 
erty, he  has  no  right  to  have  a  probate  home- 
stead set  apart  to  him  from  her  separata 
estate. — Estate  of  Ackerman,  2  Cof.  Pro.  Dee. 

36a. 


§  116.    Bisftta  of  Snnrlvliif  WUo. 

[a]  Where  both  husband  and  wife  declared 
a  homestead,  whether  npon  community  or 
separate  property,  if  it  is  not  abandoned  by 
the  concurrent  act  of  both  parties  in  conform- 
ity to  law,  the  homestead  vests  absolutely 
in  the  surviving  wife  npon  the  death  of  her 
husband. — ^Loomis  v.  Loomis,  148  Cal.  149,  88 
Pac.  67B,  1  I,.  B.  A.,  N,  S.,  SI2. 

[b]  Where  a  homestead  was  declared  by  the 
husband  in  his  lifetime,  whether  npon  com- 
munity property  or  npon  hie  separata  prop- 
erty, upon  his  death  the  title  vested  abso- 
lutely in  tife  wife  as  survivor,  and  theii 
children  took  no  title  or  interest  therein. — 
Stockton  Savings  &  Loan  Society  v.  Saddle- 
mire,  S  Cal.  App.  525,  83  Pac.  723. 

[e]  A  widow  is  entitled  to  have  a  home- 
stead set  apart  from  the  eatate  of  her  de- 
ceased husband,  even  if  the  entire  estBta  is 
thereby  consumed,  irrespective  of  the  claims 
of  creditors,  and  notwithstanding  there  are 
no  minor  children.— Estate  of  Wella,  3  Cof. 
Pro,  Doe.  229, 

[d]  The  right  of  a  widow  to  have  a  home- 
stead set  apart  to  her  is  snperior  to  any 
attempt  at  testamentary  disposition.  Heirs 
and  devisees  occnpy  no  better  position  as 
against  her  right  than  do  creditors. — Estate 
of  Wells,  3  Cof.  Pro.  Dec.  229. 

[e]  It  is  becaase  of  her  status  that  a  widow 
becomes  the  object  of  the  law's  beneficence. 
Estate  of  Goodale,  5  Cof.  Pro.  Dec.  238. 

[f  J  A  homestead  selected  by  the  husband  in 
his  lifetime  from  the  community  estate  vests 
absolutely  in  his  surviving  wife  under  the 
provisions  of  section  1474'  of  the  Code  of 
Civil  Procednrs.~£sUte  of  Collins,  6  Cof. 
Pro.  Dee.  29L 

S  116.    Heceasl^     for     Exlst«tic»     of 

Ulnor  OhlldretL 

5b]  It  does  not  impair  or  diminish  the  right 
the  widow  to  have  a  homestead  set  apart 
that  there  are  no  minor  children. — Estate  of 
Maxwell,  1  Cof.  Fro.  Dec  126. 

S  117.    Agreement  of  Separation. 

[a]  An  agreement  amounting  to  a  waiver, 
upon  valuable  consideration,  of  every  right 
a  wife  could  have  in  her  deceased  husbatid'a 
estate,  fs  conclusive  against  all  her  preten- 
sions, snd  estops  her  from  claiming  a  probata 
homestead  as  well  as  any  other  property 
right.— Estate  of  Noah,  6  Cof.  Pro.  Dec  277. 

§  119.    Effect  of  Banurrlage. 

[a]  The  sole  privilege  of  exemption  of  the 
homestead  from  forced  sale  enjoyed  by  the 
hosband  after  the  death  of  the  former  wife 
could  not  inure  to  the  benefit  of  hie  second 
wife,  and  it  was  proper  that  a  new  declara- 
tion of  homestead  should  be  made  by  them, 
and  in  case  of  her  survivorship,  she  is  en- 
titled to  have  the  new  homestead  set  apart 
to  her  absolutely  ont  of  the  estate  of  tho 
deceased  husband. — Estate  of  Clavo,  6  CaL 
App.  774,  93  Pac.  295. 

[b]  Where  a  homestead  was  declared  by  m 
husband  and  his  former  wife  npon  his  aepa- 
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inity,  for  bia  aole  benefit,  of  ezemp- 
tian  from  forced  sale,  which  immniiit;  af- 
fected not  the  title,  bat  merely  the  enjoy- 
ment  of  it,  and  in  all  other  reepeets  the  home- 
stead eeaeed  to  exist. — Estate  of  Clavo,  0 
CaL  App.  771,  SS  Fae.  293. 

[e}  A  widow  failing  to  applj  for  &  pro- 
bate homestead  before  remarrying  loses  her 
right  to  a  homestead  oat  of  her  first  hus- 
band's estate  apon  marrying  a  second  time. — ' 
BstMta  of  Goodale,  5  Cof.  Pro.  Dee.  298. 

§  123.    BUbu  of  ObUdrra  or  Heln. 

[a]  Under  section  1474  of  the  Code  of  Civil 
Proeedore,  as  amended  April  18,  18S0,  pro- 
viding in  effect  that  when  a  homestead  is 
declared  by  a  wife  apon  the  separate  prop- 
erty of  the  husband,  without  his  consent,  it 
vests  upon  his  death  in  his  heirs,  the  word 
"beira"  cannot  be  construed  to  include  "devi- 
EecB-"  Upon  the  death  of  the  husband,  the 
title  to  the  homestead  so  eeleeted  vests  in 
bis  heirs  at  law,  and  is  withdrawn  from  the 
dispositions  made  by  his  will. — Estate  of  Ma- 
Qee,  154  Cal.  204,  97  Pae.  2S9. 

[b]  Upon  the  death  of  the  widow,  the  home- 
stead is  preserved  for  her  family,  it  she  has 
any,  and  where  the  record  upon  appeal  does 
not  show  that  she  did  not  leave  a  family, 
the  cessation  of  the  homestead  does  not  ap- 
pear therefrom. — Hibernia  Savings  and  Loan 
SoeietT  v.  Laidlaw,  4  CaL  App.  620,  88  Pao. 
730. 

[e]  Where  a  hnaband  dies  after  his  wife 
has  flled  a  declaration  of  homestead  on  com- 
munity property,  and  subsequently  she  mar- 
ries again  and  then  dies  without  petitioning 
to  have  the  homestead  set  apart  to  her  in 
probate,  a  minor  son  tram  of  the  first  mar- 
riage ia  entitled  to  have  the  homestead  set 
apart  to  him. — Estate  of  Schade,  4  Cof,  Pro. 
Dee.  440. 

[d]  The  homestead,  apon  vesting  in  the 
survivor,  becomes  her  separate  estate,  sub- 
ject to  the  homestead  protections,  and  she 
having  died  intestate,  the  homestead  ceased 
and  the  title  to  the  property  passed  to  her 
hein  under  the  provision  of  subdivision  3 
of  section  1386  of  the  Civil  Code,  and  not 
under  the  provisioDS  of  subdivision  S  of  said 
section  of  the  Civil  Code  as  it  was  in  exist- 
eoee  at  the  time  of  the  death  of  the  survivor. 
Estate  of  Collins,  6  Cof.  Pro.  Dee.  291. 

$  130.    Duration. 

[a]  If  a  homestead  Is  selected  from  the 
separate  j>roperty  of  the  decedent,  the  court 
can  set  it  apart  only  for  a  limited  period, 
to  be  designated  in  the  order. — Estate  of 
MaxweU,  1  Cof.  Pre.  Dec.  ISS. 

[b]  The  right  of  the  surviving  spouse  to  a 
homestead  in  separate  estate  of  the  decedent 
ia  limited  to  an  estate  for  years,  for  life, 
or  nntil  the  happening  of  some  event,  aa  the 
marriage  of  the  sarvivot,  as  may  be  decreed 
by  the  coort.  Bnt  the  exercise  of  the  court's 
power  is  limited  by  4  aonnd  discretion  aeting 


npon  the  eiicnmatancM  of  the  particular 
case;  if  the  sorvivor  is  young  and  likely  to 
remarry,  a  limitation  for  life  might  be  In- 
disereet,  otberwise  where  she  is  of  an  ad- 
vanced age. — Estate  of  Tate,  I  Cot  Pro. 
Dec.  217. 

[c]  It  is  only  when  a  homestead  is  set  apart 
from  the  separate  property  of  the  decedent 
that  it  is  required  to  be  for  a  limited  period. 
Estate  of  Hayes,  1  Cof.  Pro.  Dee.  SSI. 

[d]  In  this  ease  the  eontt  ordered  that  the 
property,  being  decedent's  separate  estate, 
be  set  apart  only  during  the  applicant's 
widowhood. — Estate  of  Green,  1  Cof.  Pro. 
Dee.   444. 

[e}  In  tbii  ease  the  eonrt  ordered  that  the 
property,  being  decedent's  separate  estate,  be 
set  apart  only  during  the  applicant's  widow- 
hood.—EsUte  of  Qreen,  1  Col.  Pro.  Dee.  444. 

[f]  If  a  bemeatead  is  selected  from  the 
common  property,  it  cannot  be  set  apart  for 
a  limited  period  only.  It  is  of  no  conse- 
quence that  the  widow  ia  old  and  will  not 
require  the  homestead  for  many  years,  or 
that  she  will  receive  three -fourths  of  the 
estate  upon  distribution.  It  is  plainly  the 
duty  of  the  court,  under  the  statute,  to 
award  a  homestead  to  her,  and  it  is  then 
taken  out  of  the  estate  and  becomes  her 
property,  with  absolute  power  of  disposition. 
EsUte  of  Hessler,  2  Cof.  Pro.  Dee.  354. 

[g]  When  no  homestead  baa  been  selected 
daring  the  lifetime  of  decedent,  a  homestead 
for  the  QSe  of  the  widow  and  minor  children 
can  be  set  apart  absolately  only  ont  of  the 
common  property;  if  there  is  no  common 
property,  then  a  homestead  may  be  set  apart 
out  of  the  separate  estate  of  the  decedent, 
but  only  for  a  limited  period,  to  be  desig- 
nated in  the  order,  and  the  title  vesta  in  the 
heirs  of  the  deceased,  subject  to  such  order. 
Estate  of  Leahy,  3  Cof.  Pro.  Dec  364. 

[h]  On  the  application  of  the  widow  in  tbia 
ease  for  a  probate  homestead,  it  waa  held 
that  the  property  of  the  decedent  was  hia 
separata  estate,  and  therefore  that  a  borne- 
stead  eonld  be  awarded  her  for  life  only. — 
Estate  of  Foster,  4  Cof.  Fro.  Dec.  33. 

[1]  The  homestead  as  selected  by  the  hna- 
band continned  so  long  as  it  remained  a 
homestead.  It  ceased  to  exist  npon  the  death 
of  the  widow,  leaving  no  issne,  and  became 
subject  to  her  testamentary  diaposition,  and 
she  having  died  intestate,  pAsaed  to  her  heirs, 
under  the  laws  of  eaceeseioo. — Estate  of  Col- 
lins, 5  Cof.  Pro.  Dee.  i»L 

%  132.  Property  Bnbject  to  AppropiUtloii— 
In  OeneraL 
[a]  A  probate  homestead  cannot  be  set 
apart  ont  of  property  that  conld  not  have 
been  dedicated  as  a  homestead  by  the  par- 
ties while  living. — Estate  of  Noah,  S  Cof. 
Pro.  Dec  277. 

§  134.    Separat*  Tracts. 

[a]  Premises  consisting  of  detached  tracts 
Will  not  be  set  aside  a*  a  probate  homestead, 
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but  only  tie  one  traet  on  wblch  a  dweUins* 
bona«  is  situated,  notwithttkndiug  the  valne 
of  tlie  trscta  in  the  asgiegata  does  not  ex- 
ceed (5,000.-'EBt&ta  of  Gri^el,  S  Cof.  Pio. 
Dee.  229. 


[a]  Under  section  1465  of  tlie  Code  of  Civil 
Proeedaie,  the  superior  court,  liaving  joris- 
ilictioD  of  tbe  estate  of  a  deceased  persau, 
hag  anthoritir  to  aet  apart  a  bomeBtcud  for 
th«  Die  of  nuDor  ehildren  of  tbe  decedent 
who  have  no  living  parent. — Estate  of  Pohl- 
mann,  2  Cal.  App.  360,  84  Pac  354. 

[b]  The  court  was  anthorized  to  set  apart 
any  portion  of  the  estate  which  is  aaitabls 
as  a  homestead,  although  the  deceased  had 
never  resided  upon  it,  and  could  not  have 
filed  a  declaration  of  homestead  thereon. — 
Estate  of  PoUmanD,  2  Cal.  App.  360,  84  Fae. 
354. 

§  137Va-    ^—  Biuband'B  Separata  Piopertjr. 

[a]  A  widow  without  minor  children  is  en- 
titled to  have  a  homestead  selected  and  set 
apart  by  the  eonrt  out  of  decedent's  sep- 
arate estate,  there  being  no  community  prop- 
erty.— Estate  of  Tate,  1  Cof.  Pro.  Dec.  E17. 

[b]  In  detennining  an  application  for  & 
homestead,  all  the  circumsUncee  must  be 
considered,  and  where  the  real  property 
sought  to  be  aet  apart  waa  purchased  mainly 
with  separate  funds  of  the  decedent,  and  was 
all  the  real  property  of  and  constituted  the 
major  portion  of  the  estate,  and  there  are 
adult  hairs,  such  real  property  should  not  be 
set  apart  to  the  widow  and  minor  child  abso- 
lutely.— Estate  of  Leahy,  3  Cof.  Pro.  Doc. 
384. 

[c]  Where  the  property  out  of  which  It 
was  asiied  to  select  a  homestead  was  a  build- 
ing entirely  devoted  to  business  purposes,  not 
susceptible  of  partition,  of  the  appraised 
value  of  $25,000,  and  the  separate  property 
of  the  deceased  husband,  it  waa  held  that 
the  property  not  being  capable  of  diviaion 
would  have  to  be  sold,  and  $5,000  of  the  pro- 
ceeds set  apart  for  the  use  of  tbe  widow; 
that  tbe  property,  being  separate  estate, 
eoald  be  let  apart  only  for  a  limited  period, 
the  title  vesting  in  the  heirs,  subject  to  the 
order;  that  it  does  not  appear  what  security 
the  heirs  would  have  for  the  return  of  the 
amount  upon  tbe  expiration  of  the  period  lim- 
ited, and  that  for  these  reasons  tbe  applica- 
tion should  be  denied. — Estate  of  Noah,  6 
Cof.  Pro.  Dec  277. 

§  141.    Value  and  Amoimt. 

[a]  Where  a  deceased  husband  in  Us  life- 
time selected  a  homestead  from  community 
property  which  was  not  then  of  the  value  of 
<5,000,  the  homestead,  whatever  ita  value,  at 
the  death  of  tbe  husband  vested  absolutely 
in  his  widow,  as  survivor,  free  from  any  gen- 
eral debts  of  the  husband;  and  any  subse- 
quent excess  in  the  value  of  tbe  homestead 
above  the  sum  of  $5,000  is  not  liable  for  any 
debts  of  the  husbaud's  estate  to  his  creditors, 


though  his  estate  Is  otherwise  Ineolvent.— 
Estate  of  McCarthy,  7  CaL  App.  IH,  03  Pae. 
1047. 

[b]  In  this  ease  the  eonrt  held  that  the 
value  of  the  premises  ordered  set  apart  as 
a  homestead  should  be  taken  as  of  the  date 
of  the  application;  any  subsequent  increase 
In  value  being  immaterial. — Estate  of  Qreen, 
1  Cof.  Pro.  Dec  444. 


Estate  of  Hessler,  2  Cof.  Pro.  Dec.  3S4. 

[d]  Where  the  only  premises  of  a  decedent 
suitable  for  a  homestead  are  indivisible,  they 
may  be  set  apart  to  the  widow  although  ap- 
praised at  $30,000. — Estate  of  Wells,  8  Cof. 
Pro.  Dec.  E20. 

[e]  Under  section  1469  of  the  Code  of  Civil 
Procedure,  as  amended  in  1SU7,  the  court 
cannot  set  apart  an  estate  under  $1,500  for 
the  joint  benefit  of  the  widow  and  children; 
the  whole  of  the  estate  must  be  assigned 
"to  the  widow."— Estate  of  Stuart,  3  Cof. 
Pro.  Dec.  231. 

[f]  Where  a  statutory  homestead  from  com- 
munity property  baa  been  aet  apart  in  pro- 
bate to  the  widow,  its  value  is  not  consid- 
ered in  determining  whether  the  estate  ex- 
ceeds $1,500.  Hence,  tbe  petition  of  the 
widow  to  assign  to  her  personal  property 
valued  at  $500,  should  be  granted,  although 
the  homestead  is  valued  at  over  $3,000. — 
EsUte  of  Adamson,  6  Cof.  Pro.  Dec  397. 

S  1<2.  Doty  and  Power  of  Osnrt  to  Set 
Apart, 
[al  The  probate  court  must,  upon  proper 
application,  set  apart  to  the  widow  a  home- 
stead, if  none  has  been  selected  during  the 
lifetime  of  the   decedent.      It  has   no   discre- 


[b]  Tbe  court  must  set  apart  a  homestead 
upon  tbe  application  of  a  widow,  if  none 
baa  been  selected  in  tbe  lifetime  of  the  de- 
ceased spouse.  There  is  no  discretion  in  the 
matter.— Estate  of  Tate,  1  Cof.  Pro.  Dec 
217. 

[c]  The  probate  court  has  no  discretion  to 
deny  an  application  for  a  homestead  by  the 
family  of  a  decedent,  presented  under  sec- 
tion 1465,  Code  ot  Civil  Procedure. — Estate 
of  Green,   1  Cof.  Pro.  Dee.  444. 


apart  from  community  property,  the  surviv- 
ing widow  having  died,  and  the  other  ehil- 
dren having  attained  majority,  without  ap- 
plying for  a  homestead,  tbe  court  moat  grant 
the  application  and  set  aside  the  homestead 
absolutely,  not  limiting  it  to  tbe  period  of 
minority  or  otherwise. — Estate  of  Hayes,  1 
Cof.  Pro.  Dec  651. 
[e]  The  requirement  of  Code  of  Civil  Pro- 
cedure, section  1466,  that  a  homestead  be 
set  apart  for  the  use  of  the  surviving  hus- 
band or  wife  and  tbe  minor  children  out  of 
the  common  property,  is  mandatory,  and  if 
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time  ia  suitable  propertj  In  the  utate  for 
the  purpose  it  must  be  let  aaide. — £(tate  of 
Hessler,  2  Cof.  Pro.  Dee.  854. 

[fl  In  ft  proper  eaie  the  eonrt  mnit,  on  tlie 
application  of  a  snrTiTing  hoBband,  set  apart 
a  probate  homeetead;  there  ia  do  diBCretion. 
Estate  of  Syke*,  5  Cof.  Pro.  Dm.  435. 

S  115.    Effect  of  I>«TlM. 

[a]  Even  if  the  testator  devises  his  entire 
estate,  which  ww  separate  property,  hi* 
widow  will  still  be  eDtitted  to  a  homestead. — 
Estate  of  MaxweU,  1  Cof.  Pro.  Dee.  126. 

[b]  The  power  or  duty  of  the  «cnirt  to  set 
apart  a  homestead  for  the  familj  of  a  de- 
cadent ia  not  limited  bj  the  fact  that  the 
decedent  disposed  of  his  property  by  will. — 
Estate  of  Qreen,  1  Cof.  Pro.  Dec  444. 

§  146.    Ptocsedlngt  for  AUotment 

[a]  Section  1723  of  the  Code  of  Civil  Pro- 
eedore  la  only  intended  to  have  it  deter- 
mined that  a  partf  is  dead,  npon  whose  death 
the  asserted  right  depends,  and  not  to  have 
the  validity  of  the  right  eonctasively  adjudi- 
cated.— Hansen  v.  ITnion  Savings  Bank,  148 
Cal.  157,  82  Pae.  768. 

§  148.    Jmladlctlon  and  Qnestloiu  D» 

temUaalile. 

[a]  The  superior  court,  Bitting  in  probate, 
has  power  to  examine  into  the  title  to  real 
estate,  ao  far  as  to  enable  it  to  determine 
whether  property  soaght  to  be  Bet  aside  as 
a  homestead  ia  community  «i  sepaiate  prop- 
erty.— Estate  of  Noah,  6  Cof.  Pro.  Doc  277. 

S  U9.    Notle*. 
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he  died  and  left  a  homestead,  which  he 
devised  to  bia  wife  and  daughters.  The  court 
found  on  the  probate  of  the  will  here  that 
the  decedent  bad  a  domicile  and  legal  resi- 
dence in  California,  and  was  only  tempo- 
rarily in  England  for  hie  health;  and  bald 
that  the  applieant,  being  the  decedent's 
widow  at  the  date  of  the  application,  and 
■  resident  of  the  state,  and  there  being 
property  suitable  for  a  homestead,  all  the 
conditions  required  by  the  statute  existed  to 
entitle  her  to  a  homestead. — Estate  of  Qreen, 
1  Cof.  Pro.  Dee.  444. 

[bl  The  executor's  answer  to  the  widow's 
application  for  a  homestead  alleged  that  two 
adult  daughters  (one  being  married),  re- 
ferred to  in  the  widow's  petition,  were  al- 
ways considered  and  treated  as  part  of  the 
decedent's  honsehold  and  family.  The  eourt 
Ignored  this  claim  for  the  daughters,  and 
set  apart  the  homestead  to  the  widow  alone. 
Estate  of  Green,  1  Cof.  Pro.  Deo.  444. 

[e]  The  right  of  a  widow  to  have  a  home- 
stead set  apart  to  her  from  the  estate  of 
her  former  husband  mast  be  determined  from 
the  facta  as  they  exist  at  the  date  of  the 
action  of  the  court. — Estate  of  Green,  1  Cof. 
Pro.  Dec.  444. 

[d]  Where  there  are  no  children,  the  widow 
constitutes  the  family  of  the  decedent. — Es- 
tate of  Hessler,  2  Cof.  Fro.  Dec.  354. 

[e]  While  the  homes  lead  law  should  be 
lioerallv  construed,  and  the  widow  and  minor 
child  snould  not  be  deprived  of  any  of  the 
rights  which  the  law  gives  them,  yet  nothing 
not  equitable  and  jnat  should  be  done  as  be- 
tween the  widow  and  minor  child  on  the 
one  hand  and  the  adnlt  children  on  the 
other.— Eatate  of   Leahy,   S    Cot.  Pro.   Dec 


for  a  decree  determining  that  the  alleged 
homestead  vested  in  her  npon  the  death  of 
her  husband,  the  mere  posting  of  a  copy_  of 
an  order  fixing  the  time  and  place  of  hearing, 
without  notice  addressed  to  any  person  or 
class  of  persons,  was  insufficient  to  give  the 
court  jarisdiction  to  bear  the  proceeding  or 
render  a  decree  therein. — Hansen  v.  Union 
Saving*  Bank,  148  Cal.  157,  82  Pac  768. 

g  151.  —  Wlio  majr  PotitloiL 
[a]  The  gnardian  of  the  minors  had  author- 
i^  to  present  the  petition  to, have  a  home- 
stead set  apart  to  tnem.  The  conrt  was  au- 
thorised to  set  the  homestead  apart  on  its 
own  motion  or  on  petition  of  any  friend  of 
the  minors;  and  the  fact  that  the  minors  were 
temporarily  absent  from  the  state  when  the 
petition  was  heard  did  not  deprive  them  of 
the  right  to  have  a  homeetead  set  apart,  nor 
did  it  take  from  the  eourt  the  power  to  make 
the  order. — Estate  of  Pohlmann,  2  Cal.  App, 
360,  S4  Pac  3S4. 

§  164.    D«tannliMtlon  of  Blgtat. 

[a]  In  this  ease  the  widow  applied  to  have 
a  homestead  aet  apart  to  her,  and  the  ex- 
ecutor answered,  setting  up  that  decedent's 
residence  and  home  was  is  England,  where 


§  168.    Effect  of  Order  SetUiig  Apart 

[a]  When  property  is  Bet  apart  as  a  pro- 
bate homestead,  the  property  is  then  taken 
out  of  tbe  jurisdiction  of  the  court. — Estate 
of  Hayes,  1  Cof.  Pro.  Dec  561. 

I  160.    Collateral  Attack. 

[a]  An  order  in  probate  setting  apart  a 
homestead    cannot    be    collaterally    attacked 


§  102.    Action  to  Annnl  Allotment. 

{a]  Where  a  homestead  Is  procured  to  be 
set  apart  by  fraud,  a  court  of  equity  has 
jarisdiction  to  grant  relief  against  the  order. 
Hanlej  v.  Hanley,  4  Cof.  Pro.  Dec.  473. 


§  180.    Mode  of,  and  AcU  Cnutltnting  Aban- 
donment or  Waiver — Adverse  PosBenlon. 

[a]  Adverse  possesaion  for  the  requisite  time 
and  character  will  extinguish  a  homestead.— 
DonneUy  v.  Tregaskis,  154  CaL  Sei,  S7  Pac 


421. 
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§  181.  Declaration  of  Abuidoiunent— C>n» 
calUUoB  f  01  UlsUke  of  I^w. 
[a]  Wliere  the  eomplBint  of  the  plaintiff 
seeke  relief  on  the  ^aund  of  i^orance  of 
her  legal  rights,  the  gist  of  the  whole  ease 
beins  that  the  did  not  know  the  law  that 
the  bomeBtead  declared  tir  her  hneband  vested 
in  her  hy  his  death,  and  doea  not  show  that 
the  •5,000  paid  to  her  was  not  the  TSlne  of 
the  homestead  or  a  good  compromise  thereof, 
and  does  not  offer  to  restore  it,  and  alleges 
no  frand  or  other  ineqaitable  conduct,  and 
states  no  facts  taking  the  ease  out  of  the 
general  role  that  conrts  wiU  not  grant  relief 
on  the  simple  gronnd  of  mistake  of  law,  tt 
shows  no  ground  for  equitable  relief. — Dan- 
iels T.  Dean,  2  Cal.  App.  421,  Si  Pae.  332. 

§  186.    Salo  01  OouTeTanco— D«ed  Oi-na  to 
Secure  Dabt, 

[a]  Where  a  homestead  has  besu  regnlarlj 
■elected  the  subsequent  execution  of  a  deed 
of  trust  bj  the  hasbaud  and  wife  to  seoure 
the  payment  of  a  debt,  though  in  the  form 
of  a  grant,  is  not  a  "grant"  within  the  meaii- 
ing  of  section  1248  of  the  Civil  Code  provid- 
ing the  manner  for  the  abandonment  of  the 
homestead,  but  is  practically  and  substanti- 
ally a  mortgage  with  a  power  of  sale,  and 
does  not  constitute  an  abandonment  of  the 
homestead.— McLeod  v.  Moran,  153  Cal.  07, 
01  Pae.  004. 

[b]  A  clause  in  a  deed  of  trust  to  Beeure 
a  debt  purporting  to  abandon  all  right  of 
homestead  is  to  ba  construed  only  as  an 
abandonment  to  the  trustees  for  the  purposes 
of  the  trust,  and  not  as  devesting  the  home- 
stead right  absolutely.  Ko  such  express 
abandonment  to  the  trustees  was  necessary 
to  enable  them  to  convey  the  whole  prop- 
erty free  of  claim  of  homestead  to  a  por- 
chaser  at  a  trusteea'  sale  had  in  execution  of 
the  trust,  and  the  express  aban'lonment  can 
have  no  further  effect. — McLeod  v.  Mocan, 
153  Cal.  97,  04  Pae.  SOI. 

HOMICIDE. 

tnelDda  klDliiE  a  human  beUii.  ildinf  b 
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muutenibtai,  and  of  d*cr«<i  tbtrMf,  and  of  stMmpu 
and  Msanlts  wlUi  InMtt  M  eoBUBlt  meta  offeiwM; 
DstiiT*  kBd  (Stent  at  orlmlnal  reipoulbUltj  thanfor, 
and  CTCtuuIs  of  lafanie,  more  paTtlcnUrlr  JnMlfloa- 
tlan  or  ascnM,  sod  pioHcntfon  and  panishweat  tf 
sneli  sets  u  pnlillo  effenMS. 
I.  MUBDEB,  a  1-26. 
n.  MANSLAUOHTEB,  II  2T-3T. 
in.  ASSAULT  WITH  INTENT  TO  KILL, 

91  38-12. 
IV.  EZCITSABLE     AND     JUSTIFIABLE 
HOMICIDE,  }g  43-61. 
V.  INDICTMENT  AND  INFOBMATION, 
tf  62-74. 
VI.  EVIDENCE,  Si  7S-153. 

B.  Admissibility  in  General,  fS  81- 

115. 
0.  Dying  Declarations,  |1  116-131, 


Vn.  TEIAL,  {{   154-1B8. 

A.  Conduct  of  Trial,  f3  154-150. 

B.  Questions  for  Court  and  Jury,  It 

160-166. 

C.  Instruetions,   jf  167-194. 
Vin.  IfEW  TBIAl,  a  109-203. 

IX.  APPEAL  AND  EBBOB,  !i  204-210. 
X  PUNISHMENT,  DEATH  SENTENCB 
Ami     EXECUTION    THEBEOF,     ff 
220-230. 


ELEHENra  AND  A0T8  OONSTrTUTIMO,  |  1. 
STATUTES  OONSTBHED.  I  2. 
UALICB— UALICB  AFOBETHOUOHT,  1 10. 
KILLIHO    OITE    WITH    INTENT    TO    KILL    AX- 

OTHER.  1 15. 
HOUICIDE   IN   COHHIBSION  Of   OB   ATTBUPT 

TO  COUHIT  OTHEB  OFFENSE,  |  IT. 

§  1.    Elmanta  uid  Acts  Oonstitiitlntc. 

[a]  Neither  the  fact  that  the  defendant  had 
hoped  to  receive  a  life  aeotenee,  if  be  pleaded 

Sllty,  in  which  he  was  disappointed,  nor  the 
:t  that  he  was  young,  and  had  borne  a 
prior  good  character,  could  mitigate  &  cold- 
blooded, deliberate,  and  atrocious  marder.— 
People  V.  Dabner,  153  Cal.  398,  95  Pae.  SSa 

§  2.    Statntoa  Oonatinad. 

[a]  Under  section  189  of  the  Penal  Code, 
murder  by  poison,  lying  in  wait  or  torture 
must  be  willful,  deliberate  and  premeditated 
to  constitute  murder  in  the  first  degree,  but 
murder  committed  in  the  commission  or  at- 
tempt to  commit  felony,  whether  intentional 
or  accidental,  is  murder  in  the  first  degree. — 
People  V.  Milton,  14S  Cal.  169,  78  Pae.  S4B. 

§  to.    HaUco— Malice  Afoiethon^t. 

[a]  Where  the  court  properly  instructed  the 
jury  upon  the  different  degrees  of  murder 
and  upon  the  subject  of  "malice  afore- 
thought," express  or  implied,  as  defined  by 
the  code,  the  court  properly  added:  'Olaliee 
aforethought  of  either  kind  is  manifested  hy 
the  doing  of  an  unlawful  or  felonious  act  in- 
tentionally and  without  legal  cause  or  excuse. 
It  does  not  imply  a  pre-existing  hatred  or 
enmity  towards  the  individual  injored." — 
People  V.  Fallon,  119  Cal.  28T,  86  Pae.  089. 

§  16.  EHUng  One  wltb  Intent  to  Kill  An- 
other. 
[a]  A  requested  Instruction  that  it  his  wife 
intervened  between  the  defendant  and  an- 
other  person  whom  he  Intended  to  kill  th« 
kilting  of  his  wife  would  only  be  man- 
slaughter was  properly  refused,  both  on  the 
5 round  that  there  was  no  evidence  that  the 
omicide  occurred  under  those  circumstanees 
and  that  the  killing  of  hie  wife  under  those 
circumstances  would  be  murder  in  the  fint 
degree  and  not  manslaogbter. — People  t. 
TrebUcox,  149  CaL  307,  86  Pae.  884. 
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S  17.  HomldOa  In  Ocnnmlsdon  of  or  AV 
t«mpt  to  Oommlt  OtluT  OCcosa. 
[a]  Where  homicide  is  committed  in  the 
perpetrstion  of,  or  attempt  to  perpetrMa,  ar- 
son, rape,  bnTfjlary  or  majhem,  the  kiUing,' 
whether  intentional  or  aeeidenta],  eonatitutea 
mordei  in  tbe  flist  deffree. — Paopla  -y,  Miitos, 
145  C&L  ISS,  78  Pae.  619. 

n.    MANSI^UaHTEB. 
§  30.    Suddan  PsJHloa  or  Heat  of  PaasloiL 

[a]  When  the  aceaaed  embarka  in  a  qnar- 
rel  with  no  feloniona  intent  or  maliee  or 
premeditated  pnrpoie  of  doing  bodilj  harm, 
and  onder  a  reaaanable  belief  of  imminent 
danger  he  inflicta  a  fatal  wound,  it  ia  not 
murder,  but  may  bo  manslaughter. — People  t. 
Hayea,  9  Cal.  App.  301,  99  Fae.  386. 

HL  ASSAULT  VTTTB  DTTEIIT  TO  SILL. 
{  41.    SefenMs— FroTocaUao. 

[»]  If  it  be  conceded  that  a  eonatable  who 
attempted  to  arrest  the  defendant  in  a  peace- 
able manner,  aud  informed  blm  that  he  waa 
a  constable  and  showed  turn  bis  badge  of 
aathoritj,  without  any  violent  aisanlt  or  at- 
tempt to  injure  him,  had  no  warrant  or  legal 
antbority  to  make  the  arrest,  that  tact  wotild 
not  in  any  way  excuse  the  defendant  from 
shooting  at  and  wounding  the  constable. — 
People  V.  Price,  9  CaL  App.  £18,  S8  Pac.  547. 

tV.    EXOnSABLE     AND      JUSTIFIABLB 


S  BSVt.    Sfllf-dafsnaA— Apprataensloti   or  Inw 


[a]  Where  the  court  had  taOj  iDstrueted 
the  jury  aa  to  the  law  of  self-defense  in  view 
of  apparent  danger  of  great  bodily  harm, 
it  waa  proper  for  the  court,  in  view  of  such 
instrnetion,  and  also  of  the  evidence  tending 
to  show  manslaughter,  to  instruct  them  in 
effect  that  if  they  were  in  doubt  as  to  the 
precise  eircnmstances  under  which  the  homi- 
cide waa  committed,  or  aa  to  whether  the 
deceased  at  the  time  of  it  waa  in  fact  abont 
to  inOjet  upon  defendant  great  bodily  harm, 
then  they  Bhonld  take  into  conaid oration  tbs 
previous  relations  between  the  parties,  and 
their  previous  conduct  toward  each  other,  in- 
eluding  their  words  and  acta,  and  every  fact 
and  circumstance  bearing  upon  tbat  point  of 
which  evidence  had  been  received. — People 
T.  GalUner,  3  Cal.  App.  431,  86  Pae.  814. 

[b]  Where  the  court  fully  instructed  the 
jury  as  to  the  law  of  apparent  danger,  aa 
favorably  to  the  defendant  as  the  law  would 
justify,  it  waa  not  error  to  state  that  such 
danger,  "if  any,  must  have  existed  at  the 
very  time  the  defendant  fired  the  fatal  shot." 
A  defendant  cannot  justify  the  taking  of 
haman  life  upon  the  belief  that  danger  ia 
about  to  become  imminent,  or  tbat  it  will  in 
the  future  become  imminent. — People  v. 
Taylor,  4  Cal.  App.  81,  87  Pae.  215. 

V.    HTDIOTHEKT    AND    INFOBBIAIIOH. 
§  87.    Tlma  of  OSenM. 
[a]  An  Infomiation  charging  the  unlawful 


infant  unnamed  female  child"  of  defendant 
and  his  wife,  "the  said  infant  child  being 
the  child  bom"  to  them  "on  or  about"  the 
date  of  the  alleged  murder,  ia  not  uncertain 
as  to  the  offense  charged. — People  v.  Eldridge, 
3  CaL  App.  643,  86  Pae.  832. 

§  TS.    AManlt  with  Intant  to  KllL 

[a]  A  charge  of  an  assault  with  &  deadly 
weapon  with  intent  to  eonunit  murder  does 
not  charge  more  than  one  offense,  and  a  de- 
murrer thereto  was  properly  overruled.— 
People  V.  Izlar,  8  Cal.  App.  flOO,  97  Pac  6S5. 

TI.    EVIDENOB. 

B.   admissibilit;  in  OEHEBAI.. 

IN  GENERAL,  I  SI. 

INTENT.    UALICE.    DELIBEBATIOH    AND    PBE- 

IIEDITATION,  I  SI. 
FRKVIOUB  QDABSELS  AND  ILL-FEBLtNO, 

ISS. 
FEESONAL  RELATIONS  OF  FASTIEEI,  I  SI. 
IIOTITE,  1  63. 

IDENTITX  or  AOOUBED,  |  94. 
DECLARATIONS  AND  BES  OESTAX.  |  SB. 
PBEOEDINS  CIR0UH8TAN0ES  AKD  A0T3,  |  9t. 
SUBSBgDENT  OntCIIMSTANCEB  AND  A0T3,  t  9S. 
OOUUISBION  OB  ATTEUFT  TO  OOUlilT  OTHER 

OPPENBE,  I  99. 
CAUSE  0?  DEATH,  1 100. 
WEAPON  USED.  I  101. 
INBANITT,  i  lOB. 
SELr-DEFENSE — CHARACTER  AND  HABITS  OF    ■ 

PERSON  KILLED,  1 108. 
■^—  PHYSIQUE  OF  DECEASED,  I  lOBW. 
— .  POSSESBION   AtO)   UBS  OF  WSAFOHS  BT 

DECEASED,  )  111. 

§  SI.    In  OaneraL 

[a]  On  a  trial  for  murder  photographs  of 
the  locality  of  the  homcide,  which  disclosed 
upon  their  face  the  presence  of  certain  ob- 
jects placed  on  the  grouud  by  one  of  the  wit- 
nesses at  the  time  the  photographs  were  being 
taken  to  indicate  where  the  body  of  tbe  de- 
ceased and  other  physical  objects  were  located 
when  the  scene  of  the  homicide  waa  flrst 
visited  by  him,  after  being  properly  identi- 
fied as  being  correct,  are  admissible  in  evi- 
dence as  diagrama  of  tbe  locality. — People 
T.  Hahatch,  148  Cal.  £00,  82  Pae.  779. 

[b]  Intercepted  letters  of  defendant  to  his 
daughter  were  properly  admitted  in  evidence. 
People  T.  Cook,  14S  Cal.  334,  83  Pac.  43. 

[c]  It  was  error  to  admit  aa  an  exhibit  a 
wood-cut  taken  from  a  photograph  of  the 
porchj  with  a  man  lying  in  the  assumed  posi- 
tion m  which  the  body  of  the  deceased  was 
found,  which  was  not  a  photograph  of  the 
deceased  or  of  one  who  saw  the  dead  man  on 
the  porch.— People  v.  Uaughs,  149  Cal.  253, 
86  Pac.  187. 

[d]  On  K  trial  for  murder,  a  photograph  of 
the  room  in  which  the  homicide  was  com- 
mitted, taken  six  days  after  Its  occurrence, 
is  admissible  in  evidence  as  a  diagram  or 
illustration  of  the  articles  shown  therein, 
npon  sufficient  proof  being  made  that  at  the 
time  the  photograph  was  taken  such  articles 
were  in  substantially  the  same  position  aa 
they  were  in  when  the  body  of  tha  deceased 
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was  flrit  toaai  in  the  ronm. — People  v.  Orill, 
151  Cal.  592,  91  Pae.  515. 

[e]  In  a  proseention  for  murder,  a  medieal 
expert  testifying  for  the  prosecution  maj  be 
asksd  a  hypothetical  question  based  upon  the 
evideuee  fai  the  proBecution.  It  was  not 
Decessarj  that  it  should  include  all  of  the 
erideDce  in  the  case. — People  v.  Jamea,  5  Cal. 
App.  427,  90  Pac.  561. 

[f]  Evidence  of  experiments  with  a  pistol 
were  inadmissible,  wbere  the  evidence  is  eon- 
Hi  cting  as  to  the  relation  between  the  de- 
fendant and  deceased  when  the  fatal  shot 
was  fired,  and  where  the  experiments  do  not 
appear  to  have  been  made  under  the  same 
conditions,  and  the  caliber  of  the  revolver 
and  cartridges  nsed  were  not  shown  to  have 
been  the  same  as  that  used  by  the  defendant. 
People  V.  Solani,  6  Cal.  App.  103,  SI  Pac.  654. 

[g]  A  correct  model  of  the  porch  where  the 
shooting  occurred  conceded  as  not  represent- 
ing hindrance  to  view  bj  growing  vines  about 
tbe  trellie-work  or  otherwise,  bat  faithfully 
representing  the  porcb  itself,  was  properly  re- 
ceived for  the  purpose  of  illustrating  the  tes- 
timony cJ  witneBses  as  to  the  place  of  the 
shooting,  where  tbe  conditions  surrounding 
and  obstmcting  the  view  were  fully  explained 
by  witnesses. — People  v.  Maughs,  S  Cal.  App. 
107,  96  Pac  407. 

[b1  Tbe  testimony  of  a  witness  as  to  a 
decfaratioD  of  the  defendant.  "He  said,  "I 
have  shot  UcCluug,'  or  'McClung  is  shot,'  I 
don't  know  which'' — is  admisaibie  notwith- 
standing the  uncertainty  thereof,  which  af- 
fects only  the  weight  of  the  testimony.— 
People  T.  Qarnett,  9  Cal.  App.  191,  SS  Pac 
24T. 

[i]  It  was  error  for  the  court  to  allow  the 

Jrosecution  on  cross-examination  of  the  de- 
endant  to  prove  that  he  was  in  tbe  habit  of 
having  women  in  bis  rooms  at  all  hours  of 
the  night  drinking  liqaors,  for  tbe  purpose  of 
showing  that  he  was  an  immoral  end  dis- 
solute person,  and  of  exciting  in  the  minds 
of  the  jury  a  prejudice  against  him  for  mat- 
ters in  DO  nay  connected  with  the  homicide 
for  which  he  was  being  tried. — People  t. 
Smith,  9  Cal.  App.  644,  99  Pac.  1111. 

S  SZ.  Intont,  Uallca,  DeUberation  and  Ft«- 
meditation. 
[a]  Evidence  is  admissible  to  show  that 
sbortly  after  the  shooting  of  the  deceased, 
the  defendant  disabled  tbe  telephone  con- 
necting the  apartments  of  tbe  witness  where 
deceased  waa  ly'^K  ^^"  ^'^^  witness  had  at- 
tempted to  telephone  for  a  doctor,  but  was 
prevented  by  the  defendant.  Such  evidence 
tended  to  show  that  the  shooting  was  not  ac- 
cidental, as  claimed  by  tbe  defendant,  but 
was  prompted  by  malice. — People  v.  Garnetl, 
9  Cal.  App.  194,  9S  Pac.  247. 

§  S3.    PteTliHis  Quanels  and  Hl-fesllng. 

[a]  Upon  a  trial  for  murder,  evidence  of  a 
previous  quarrel  with  an  employee  of  the  de- 
ceased several  hours  previous  to  the  killing 
is  admissible,  when  it  clearly  appears  that 
but  for  the  animosity  thereby  engendered 
toward  deceased  tbe  difficnlty  between  the 


defendant  and  tha  deceased  wonld  not  bav» 
occurred.— People  v.  Smith,  9  Cal.  App.  644, 
99  Pac  1111. 

§  91.    Peraoual  Belatlons  of  Parttea. 


with  his  daughter,  he  offered  to  connect  it 
with  proof  that  defendant  was  extremely 
jealous  of  the  attentions  of  anyone  to  ber, 
and  that  the  deceased  bad  been  paying  her 
attentions.  This  offer  made  the  admission  of 
the  proof  correct,  and  though  the  offer  waa 
not  made  good,  in  the  absence  of  any  mo- 
tion to  strHce  ont  the  evidence,  it  cannot  be 
said  that  there  was  any  error  in  the  ruling 
of  the  court. — People  v.  Cook,  143  Cal.  334, 
S3  Fa«.  43. 

S  92.    MoUts. 

[a]  Upon  a  prosecution  .  for  murder  com- 
mitted in  a  honse  of  prostitution,  where  it 
was  proved  without  objection  that  defendant 
was  a  freqaenter  of  the  honse,  an  associate 
of  the  woman  keeping  it,  had  been  ordered 
out  of  the  house  for  distorbance  therein,  wav 
jealous  of  other  male  associates  of  aneb 
woman,  including  the  deceased,  and  bad  made 
threats  against  them,  and  had  killed  the  de- 
ceased through  jealousy,  he  could  not  be 
prejndieed  by  evidence  of  the  nomber  of 
times  he  had  visited  the  house  within  the 
year  preceding  the  trial.  Such  evidence  was 
admissible,  in  view  of  the  facts  shown,  ns 
bearing  upon  tbe  motive  for  the  crime,  re- 
gardless of  the  fact  that  it  incidentally  and 
Indirectly  touched  upon  the  chastity  of  tbe 
defendant. — People  v.  Easton,  14S  Cal.  50, 
S2  Pac.  840. 

[b]  Where  the  actual  circnmstances  anr- 
Tonnding  and  immediately  preceding  the 
shooting,  including  a  statement  to  defendant 
by  his  daughter  that  deceased  bad  made  im- 
proper advances  to  her,  and  had  threatened 
the  defendant,  wonld  have  warranted  the  .iurv 
in  lessening  tbe  offense,  if  not  in  finding  self- 
defense,  it  was  proper  to  allow  the  proseca- 
tion  to  prove  in  chief  that  ineestaona  rela- 
tions existed  between  tbe  defendant  and  his 
daughter,  as  tending  to  show  a  motive  on  his- 
part  to  murder  the  deceased. — People  r.  Cookr 
148  Cal.  334,  83  Pac.  43. 

[c]  Where  the  evidence  tended  to  show  that 
defendant  had  murdered  his  family  and  set 
fire  to  the  house,  and  that  he  had  lived  ta 
the  family  and  was  of  age,  and  was  inferen- 
tially  familiar  with  his  father's  property,  it 
was  proper  to  allow  the  prosecution,  upon 
the  question  of  motive,  to  prove  tha  value  of 
his  deceased  father's  property  and  the  amonnt 
of  insurance  upon  the  honse. — People  t, 
Weber,  1  i9  Cal.  335,  86  Pac.  671. 

[d]  It  was  improper  to  adm't  as  evidence  of 
motive  tha  destmction  of  defendant's  rented 

J  remises  by  Are,  where  there  is  no  proof  that 
efendant  committed  arson  or  that  his  wife 
knew  about  the  fire.- People  v.  Staples,  149- 
Cal.  405,  86  Pac.  886. 

[e]  Tbe  existence  of  a  motive  for  the  anp- 
posed  crime  In  meretricious  relatione,  anbse 
quently  aasumed  with  another  woman  by  th» 
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defendant,  tliciiigh  a  etrcnmstanee  to  be  con- 
ddered  b^  the  jury,  is  not  alone  BufBcient  to 
convict,  in  the  abssoce  of  evidence  ■bowing 
the  fact  of  death  of  bis  wife  from  poison 
administered  by  him  to  her.— People  t.  Sta- 
ples, 149  C&L  405,  86  Pae.  SS6. 
[f]  It  was  not  misconduct  for  the  district 
attorney  to  prove  in  rebuttal,  with  permission 
of  the  court,  a  conversation  between  de- 
fendant and  his  wife  in  presence  of  a  wit- 
ness, in  whieb  he  made  threats  against  the 
wife,  about  two  months  before  the  homicide, 
as  to  what  he  would  do  before  be  wonld  give 
her  anj  money.  Sach  evidence  was  admii- 
lible,  as  tending  to  show  the  motive  of  the 
defendant  in  visiting  the  house  at  the  time 
of  the  homicide.— People  v.  Feld,  149  Cal. 
464,  8S  Pac.  1100. 

[f]  The  fact  that  the  defendant  had  taken 
only  an  accident  policy  in  his  own  name  upon 
the  life  of  the  deceased  and  had  taken  a 
life  policy  thereapon  in  the  name  of  a  sister 
of  the  defendant,  who,  according  to  defend- 
ant's statement,  was  the  wife  of  the  deceased, 
does  not  prevent  the  insurance  policy  taken 
in  her  name  from  being  evidence  of  motive, 
where  it  is  apparent  that  be  expected  to 
handle  the  proceeds  thereof. — People  v. 
SoEder,  150  Cal.  12,  ST  Pae.  1016. 

[h]  When  the  evidence  is  sufficient  to  show 
that  the  homicide  was  committed  by  defend- 
ant for  the  parpose  of  eollectiuK  insurance 
money  obtained  by  him  on  the  life  of  the 
deceased,  with  the  desire  to  commend  him- 
self aa  eligible  for  marriage  with  a  young 
woman  to  whom  he  bad  represented  that  he 
was  heir  to  an  estate  in  an  amount  equal  to 
the  amonnt  of  such  insurance,  tetters  ad- 
drested  to  her  stating  t  at  he  wonld  shortly 
eome  into  sneb  estate,  and  would  be  a 
wealthy  man,  were  admissible  uoon  the  qtieg- 
tion  of  motive  for  the  defendant  for  the 
crime  committed. — People  v.  Soeder,  150  Cal. 
12,  87    Pac.  1016. 


betw  'en  his  brother  and  the  deceased,  which 
the  defendant,  in  the  quarrel  leading  np  to 
the  boDiicide,  refers  to  and  demands  to  have 
repeated  to  him,  is  admissible  in  evidence  as 
throwing  light  upon  the  purpose  and  motive 
of  the  defendant  in  making  the  demand.— 
People  T.  Smith,  131  Cal.  61B,  91  Pac.  511. 

[j]  Where  the  evidence  connecting  the  de- 
fendant with  the  killing  of  the  wife  of  her 
friend  was  circumstantial  only,  it  was  most 
important  for  the  proseention  to  show  that 
defendant  had  a  motive  for  desiring  her 
death,  and  the  evidence  admitted  tended  to 
prove  the  existence  of  such  motive,  and  its 
admi«eion  is  amply  sustained  by  authority. — 
People  T.  Botkin,  9  Cal.  App.  E44,  98  Pac. 
861. 

(k]  Evidence  was  admissible,  upon  the 
question  of  motive,  to  show  that  the  hneband 
of  the  deceased  had  lived  with  the  defendant 
in  illicit  relations;  that  he  left  San  Fran- 
cisco as  a  war  correspondent  for  the  scene  of 
the  Spanish- American  war  with  the  avowed 


defendant  corresponded  with  him  sifter  his 
departure,  and  after  the  death  of  his  wife 
from  the  poisoned  candy  need  oipresaions  in- 
dicating she  hoped  that  she  and  he  might 
yet  eome  together  and  be  married. — People 
V.  Botkin,  9  Cal.  App.  244,  98  Pae.  861. 

§  94.    Identdty  of  Acciuwd. 

[a]  Upon  the  trial  of  a  person  charged  with 
murder,  where  there  is  bo  claim  of  insuffi- 
ciency of  the  evidence  to  justify  the  verdict, 
evidence  that  upon  a  vague  description  of  his 
aEsailant  given  by  the  deceased  another  per- 
son was  arrested  on  suspicion  of  the  murder 
prior  to  defendant's  arrest,  was  properly  re- 
jected where  there  was  no  pretense  that  such 
other  person  did  not  answer  such  vague  de- 
scription as  well  as  the  defendant. — People 
V.  Gray,  148  Cal.  507,  83  Pac.  707. 

[b]  Where  it  was  proved  that  defendant 
was  in  Sm  Francisco  at  the  time  when  he 
was  identified  by  «  witness  as  having  pur- 
chased from  him  the  32-ca1iber  pistol  oifered 
in  evidence,  and  who  describeu  the  clothes 
worn  by  him  at  that  time,  tho  prosecutinn 
was  properly  allowed  to  prjve  by  other  wit- 
nesses, in  corroboration  of  sncb  witness,  the 
style  of  clothes  which  the  defendant  wore 
when  in  that  city  about  that  time. — People 
V.  Weber,  149  Cal.  325,  86  Pac  071. 

[e]  Where  the  defendant  was  charged  with 
manslaughter  in  the  killing  of  one  Patrick 
Connolly,  and  there  is  evidence  showing  that 
tie  deceased's  death  resulted  from  a  blow  on 
the  head,  delivered  by  the  defendant,  and 
that  defendant  was  seen  at  the  inquest  over 
the  body  of  Patrick  Connolly,  at  which  the 
cause  of  his  death  was  found  to  be  a  frac- 
ture through  the  temporal  bone,  it  must  be 
presumed  from  the  identity  of  name,  in  the 
absence  of  evidence  to  the  contrary,  that  the 
person  on  whom  the  Inqaeet  was  held  wa> 
the  same  person  whom  the  defendant  was 
charged  with  killing. — People  v.  Mullen,  7 
Cal.  App.  547,  94  Pae.  867. 

[d]  When  the  evidence  tended  strongly  to 
show  that  the  candy  mailed  was  obtained 
from  the  store  of  Haas  t  Son,  San  Francisco, 
evidence  of  one  of  their  employees  was  ad- 
missible to  prove  that  defendant  reminded 
ber  of  a  person  to  whom  she  sold  eandy  at 
that  store  on  a  Sunday  afternoon  last  pre- 
ceding the  date  on  which  the  candy  was 
mailed,  and  that  she  believed  her  to  be  the 
same    person,   though    not   sure.     Any   i 


§  90.    Dedaratlone  and  Bm  Gestae. 

[a}  On  a  trial  for  murder,  claimed  to  have 
been  perpetrated  in  pursuance  of  a  con- 
spiracy between  the  defendant  and  another, 
a  declaration  of  the  co-conspirator,  made 
after  be  had  fled  from  the  scene  of  the  kill- 
ing, and  white  the  conflict  between  the  de> 
ceased  and  the  defendant  was  practically  on, 
to  the  effect  that  he  knew  that  the  deceased 
was  "going  to  get  it,"  is  inadmissible,  as  it 
was  not  made  at  a  time  when  he  was  aiding 
in  furthering  the  object  of  the  conspiracy, 
nor  waa  it  in  any  manner  in  aid  or  further- 
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[b]  The  mrmaDti  fouud  on  the  bod;  of  ths 

Senon  killed,  although  oot  in  the  same  con- 
itlon  AB  when  taken  from  the  body,  are  ad- 
mi  ssible  in  evidence,  when  each  ehangee  at 
may  have  taken  place  are  fnlly  expiulDed. 
The  lame  lule  applips  to  tbe  admiaaion  Is 
Aridenee  of  the  skull  of  the  deceased. — People 
T.  Beiold,  154  Cal.  363,  97  Pae.  871. 

[e]  Upon  a  trial  for  murder,  where  the 
corpus  delicti,  conaisting  of  all  the  el e meats 
of  crime,  had  been  established  by  independ- 
ent evidence  clearly  showing  that  the  death 
of  the  deceased  was  produced  by  criminal 
means  only  used  by  one  other  person,  which 
evidence  pointed  strongly  to  the  guilt  of  the 
defendant,  the  admissioas,  acts  and  declara- 
tion of  the  defendant  were  properly  admitted 
against  him,  and  he  was  not  entitled  to  an 
instruction  to  acquit. — People  v.  Grill,  3  Cal. 
App.  614,  86  Fae.  213. 

[d]  Upon  a  trial  for  murder,  where  tbe  kill- 
ing arose  from  a  dispute  about  the  use  of  a 
water  ditch,  and  defendant  had  testified  that 
b«  fired  the  first  shot  into  tbe  water  ditch, 
and  there  was  no  pretense  on  the  part  of  the 
prosecution  that  such  evidence  was  fabri- 
cated, or  foundation  laid  to  impeach  it,  and 
another  witness  had  testified  that  after  being 
informed  by  defendant  of  such  shot,  be  found 
tbe  bullet  in  tbe  ditch,  it  was  not  error  to 
refuse  to  allow  him  to  be  questioned  as  to  a 
statement  made  by  defendant  to  him  at  the 
time  he  told  him  of  such  shot.  It  was  not 
part  of  the  res  gestae,  and  was  purely  hear- 
say, and  a  self-serving  declaration,  which 
was  not  admissible  under  any  exceptional 
role  in  support  of  credibility  assailed. — Peo- 
ple V.  Taylor,  i  Cal.  App.  31,  87  Pae.  215. 

[e]  Tbe  court  did  not  err  in  refusing  to 
admit  evidence  for  the  defendant  to  show 
declarations  of  tbe  deceased,  made  some  time 

Srior  to  the  homicide,  that  he  "expected  to 
ie  with  his  boots  on,"  where  the  name  of 
the  defendant  was  not  nsed  in  connection 
therewith,  and  the  defendant  was  not  pres- 
ent, and  it  docs  not  appear  that  snch  decla- 
ration was  brought  to  hii  knowledge. — People 
T.  Quimby,  Q  Cal.  App.  482,  92  Pae.  493. 

[fi  It  waa  not  prejudicial  error  to  admit  a 
declaration  of  the  deceased  of  a  nega'.lve 
character,  that  she  had  no  thought  who  sent 
the  candy  received.  Her  declaration  to  her 
physician  as  to  her  symptoms  were  properl]' 
admitted.— People  r.  Botkin,  9  CaL  App.  244, 
98  Pae.  861. 


of  the  res  gestae,  since  It  was  the  natural 

and  spontaneous  ontgrowth  of  tbe  main  oe> 

cnrrenee. — ^People  v.  Hayes,  9  Cal.  App.  301, 

09  Pae.  388.  *■•--• 

[I]  Evidence  waa  admissible  to  show  a  dec- 
laration b^  the  defendant  to  tbe  effect  that 
the  nonunion  men  were  earrying  revolvers, 
and  that  he  was  liable  to  use  tue  oni>  seen 
in  his  hand  before  night. — People  v.  Hayes, 
9  CaL  App.  301,  99  Pae  386. 

§  96.    Preceding  Clrcnmstaneet  and  Acta. 

[a]  Where  it  was  the  theory  of  the  defenst 
that  deceased,  after  having  fired  one  shot, 
had  stooped  to  pick  up  a  cap  which  dropped 
off  the  nipple  of  the  second  barrel  of  his 
gun,  when  be  received  defendant's  ahot  ia 
the  back  of  the  neck,  an  offer  by  defendant 
to  prove  that  about  one  mcnth  before  the 
homicide  a  witness  was  handling  tbe  aame 
gun,  and  that  when  he  raiEcd  the  bammeT 
the  cap  fell  off,  waa  inadmissible  as  beiog 
too  remote,  and  casting  no  light  on  the  kind 
of  caps  used  by  deceased  when  killed. — Peo- 
ple V.  Wright,  4  Cal.  App.  704,  89  Pae.  364. 

[bj  One  who  intends  to  perform  a  criminal 
act  cannot  make  declarationa  as  to  a  lawful 
purpose  wholly  prior  to  tbe  act,  and  intro- 
duce the  aame  to  justify  himself;  and  the 
■elf -serving  declarations  of  the  defendant 
irade  the  day  before  the  offense,  when  bor- 
rowing curetting  Instrument  s  from  another 
physician,  made  to  such  phyeician,  as  to  his 
purpose  in  obtaining  them,  were  properly  ez- 
eluaed  as  inadmissible. — People  v.  iiuniing- 
ton,  8  Cal.  App.  612,  97  Pae.  760. 

S  08.    SnbMgneitt  Olnnunstaaces  and  Acts. 

[a]  Evidence  was  admissib'e  as  tending  to 

show  a  conspiracy  that  one  of  the  iissociates 
with  defendant  waa  seen  immediately  after 
the  shooting  mnning  from  the  scene  thereof 
with  a  pistol  which  he  was  unloading,  there- 
by showins  that  it  had  been  loaded  at  the 
plECB  of  the  homicide. — Pejple  v.  Eaves,  9 
Cal.  App.  301,  99  Pae.  386. 

[b]  Though  flight  from  a  mob  raises  no  pre- 
sumption of  giiut,  yet  the  defendant  cannot, 
by  a  self-serving  declaration,  establish  that 
he  fled  because  he  feared  mob  violence,  where 
no  mob  in  fact  existed,  end  it  does  not  ap- 
pear that  he  was  fleeing  from  tbe  vengeance 
of  a  mob.— People  v.  Easton,  148  Cal.  50,  iZ 
Pae.  840. 


ing  made  after  the  shooting  was  over  and 
the  crowd  had  dispersed,  and  which  was  but 
a  narrative  conceraing  a  past  and  completed 
act,  were  not  admissible  against  tbe  defend- 
ant as  part  of  the  res  gestae,  nor  as  having 
been  made  in  puranarce  of  the  conspiraev. — 
People  v.  Sidelmger,  9  Cal.  App.  298,  99  Pae. 
300. 

[b]  Evidence  waa  admissible  to  show  tbat 
immediately  after  the  shooting  the  crowd  of 
persons  associated  with  tbe  defendant  imme- 
diately scattered  and  ran  away,  u  being  part 


bruises  to  a  witness,  it  was  improper  to  ex- 
clude tbe  evidence  of  such  witness  in  cor- 
roboration of  defendant's  testimony  that  IM 
saw  said  bruises,  and  that  afterward  he  s*« 
deceased,  shortly  before  the  shooting,  follow- 
ing tbe  defendant  through  the  hallways  snd 
rooms  when  she  was  abont  her  work,  snd 
making  indecent  proposals  to  her. — People  r. 
WiUiamaon,  6  Cal.  App.  336,  92  Pae.  311 
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S  B9.     OoTtimlBrion    oi    Attonpt    to    Oommlt 

[b]  Whera  a  defendant  aeeaaed  of  tha 
mordeT  of  one  penon  alao  ghot  and  killed  an- 
other person  first,  as  part  of  the  same  trans- 
action and  from  the  same  motive,  so  that 
there  eonld  not  well  ba  an  intelligent  state- 
ment of  the  one  murder  which  did  not  al]ud« 
to  the  other,  the  court  did  not  «rr  in  allow- 
ing evidence  that  the  defendant  shot  and 
killed  an  eh  other  person  in  addition  to  kiJIiug 
the  one  he  was  acenaed  of  mnrdering. — Peo- 
ple V.  UeClnre,  148  Cal.  41S,  83  Pac.  437. 

[b]  The  right  of  a  person  to  leaist  an  un- 
lawful arrest  eannot  be  denied;  but  the  pros- 
eentioD,  in  view  of  the  circumstances  of  the 
ease,  was  jnitiAed  in  introducing  evidence  to 
ahow  that  at  the  time  of  the  aneged  atiault 
upon  the  officer  he  was  attempting  to  make 
a  lawful  arreet  if  the  defendant  and  his  co- 
defendant  for  vagrancy. — People  v.  Craig, 
1S2  Cal.  42,  SI  Pac.  997. 

[e]  The  fact  that  such  evidence  shows  the 
defendant  guiltv  of  a  distinct  offense,  for 
which  the  attempteii  arrest  was  made,  is  no 
objection  to  the  evidence  that  at  the  time 
of  the  assault  on  the  officer,  the  latter  was 
in  the  act  of  attempting  to  arrest  the  defend- 
ant for  vagrancy. — People  v.  Craig,  152  Cal. 
42,  91  Pac.  997. 

[d]  Where  the  defendant  charged  with  mur- 
der relied  upon  feif-defense,  and  it  appeared 
that  be  kilted  the  deceased  while  lying  in 
bed,  sajring  when  shooting,  "Tou  are  the  first 
man,"  and  then  immediately  turned  toward 
another  person  laying,  "You  are  the  next 
man."  who  nnsuceessfuUy  tr'ed  to  seize  the 
gnu,  and  was  shot  in  the  back  while  running 
away,  evidence  of  such  co tempo raneo us  shoot- 
ing was  admis  ibte  and  relevant,  as  tending 
to  show  an  inten'ian  to  kilt  tliem  both,  and 
to  disprove  the  claim  of  self-defense.  Such 
evidence  was  cot  rendered  inadmissible 
merely  because  showing  the  commission  of 
another  crime  than  the  onp  for  which  he 
was  being  tried.— People  v,  Uanasse,  153  Cal, 
10,  94  Pac.  92. 

[e]  The  shirts  worn  by  the  second  person 
shot  at,  at  the  time  of  tae  sliooting,  were  ad- 
miasible  in  oorroboration  of  h'S  testimony,  if 
they  w€rs  in  a  condition  to  do  so,  and  if  not, 
their  admission  was  harmless. — People  v. 
Uanasse,  153  Cal.  10,  SI  Pac.  SS. 

[f]  Where  it  appears  that  the  murder  was 
committed  npon  a  bank  ofBcer,  in  pursuance 
of  a  eonspirae;  bv  the  defendants  to  rob 
the  bank,  which  robbery  was  EUCceBsfully  ae- 
eomplisbed,  evidence  of  the  sudden  possession 
by  the  defeodauls  of  large  sums  of  money, 
and  expenditures  made  therefrom,  correspond- 
ing to  the  facts  stated  in  the  confessions 
made  by  the  defendants,  was  admissible  in 
corroboration  of  such  confessions,  without 
necessary  preliminary  proof  that  they  were 
impMunious  before  the  robbery. — People  v. 
Biemaen,  153  Cal.  3S7,  05  Pae.  663. 

[g]  The  charge  of  manslaughter  is  not  in- 
cluded in  the  charge  of  death  procured  by 
abortion,  and  cannot  be  proved  by  evidence 
ot  that  offense.    It  eau  only  be  proved  by 


evidence  of  facte  included  In  the  legal  defini- 
tion of  manslaughter. — Hunt'ngton  v.  Supe- 
rior Court,  6  CaL  App.  288,  flO  Pac  14L 

S  100.    CanM  of  Deatb. 

[a]  Conceding  that  the  place  of  entrance 
and  exit  of  a  bullet  found  in  the  body  ot 
the  deceased  was  not  matter  of  expert  evi- 
dence, yet,  when  the  jury  bad  do  opportun- 
ity to  see  the  body,  the  physician  who  per- 
formed the  autopsy  thereupon  was  properly 
allowed  to  give  direct  testimony  to  the  pnysi- 
eal  fact  which  had  come  under  his  observa- 
tion, and  to  illustrate  by  a  diagram  the  place 
of  such  entrance  and  exit  seen  by  him. — Peo- 
ple  Y.   Weber,  149   CaL  325,  88  Pac.  671. 

[b]  It  was  proper  to  allow  a  physician  who 
had  examined  the  wound  and  had  extracted 
the  bullet  from  the  deceased  to  testify  to 
the  facts  to  show  its  position,  the  course 
taken  by  the  bullet,  and  the  place  of  en- 
trance and  exit.— People  v.  Fossatti,  7  Cal. 
App.  629,  95  Pac.  384. 

[c]  Evidence  was  admissible  to  show  that 
the  deceased  died  from  arsenical  poisoning, 
and  that  all  who  partook  of  the  poisoned 
candy  showed  symptoms  of  arsanical  poison- 
ing, which  tended  to  prove  that  the  candy 
contained  arsenic. — People  v.  Botkin,  9  Cal. 
App.  244,  98  Pac.  861. 

[d]  Since  the  evidence  showed  that  the 
candy  mailed  and  received  was  strongly  im- 
pregnated with  arsenic,  the  testimony  of  the 
candy-makers  at  the  factory  of  Haas  ft  Son 
was  admissible  to  show  that  no  arsenic  or 
other  poison  was  used  in  making  the  same 
at  that  factory. — People  v.  Botkin,  9  Cal.  App. 
244,  S3  Pac.  861. 

§  101.    Weapon  Used. 

[a]  Evidence  was  properly  admitted  of  tho 
bullets  fired  by  the  expert  from  the  pistol  in 
evidence,  and  an  objection  that  they  were 
not  fired  "under  the  same  conditions  as  those 
existing  at  the  time  of  the  homicide"  was 
properly  overruled,  where  it  was  shown  that 
the  pistol  was  in  the  same  condition,  except 
as  to  exterior  blood-marks  upon  its  surface, 
as  when  found  concealed  in  the  Weber  barn. 
The  similarity  of  the  bullets  fired  from  it 
to  those  found  in  the  bodiea  was  pertinent 
and  important  evidence,  as  tending  to  fix  the 
identity  of  the  weapon  from  which  the  fatal 
sbota  were  fired.— People  t.  Weber,  149  Cal. 
3^3,  86  Pac.  671. 

S  103.    Insanity. 

[a]  Upon  a  trial  fcr  murder,  where  tho  de- 
fense was  insanity,  and  it  appeared  that  de- 
feDdaut  had  been  twice,  prior  to  the  day  of 
the  homicide,  committed  to  a  state  hospital 
for  the  insane  on  account  of  alcoholism,  and, 
after  brief  detention,  had  been  discharged 
therefrom,  the  affidavits^  reports  of  examin- 
ing physicians  and  their  certificates,  upon 
those  commitments,  offered  in  evidence  by 
the  defendant,  were  properly  rejected.  The 
certificates  were  purely  hearsay,  and  not  ad- 
missible for  any  purpose. — People  v.  WiUard, 
150  Cal.  543,  89  Pne.  124. 
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§  lOB.    Self-d0fenB»— Ohancter   and   HaUU 
of  Feraon  KlUWL 

[a]  Where  &  defendant  charged  with  mar- 
der  pleaded  self-defense,  and  the  evidence 
left  tt  in  doubt  whether  deceaied  whb  not 
the  aggressor,  and  whether  defendant  was 
not  warranted  in  believing  himBelf  in  ap- 
parent periJ  of  bodilj  harm  from  deceased 
while  intoxicated,  to  defendant's  knowledge, 
who  also  knew,  and  from  long  acquaintance 
with  the  habita  of  deceased,  which  were  mat- 
ter of  public  notoriety  in  the  place  where 
deceaeed  was  killed/  was  presumed  to  koow, 
whether  deceased  was  dangerous  when  in- 
toxicated, a  sufficient  foundation  was  laid 
for  proof  that  defendant  was  repnted  to  be 
violent,  quarrelsome,  and  dangerous  when  in- 
toxicated, and  it  was  error  to  disallow  anch 
evidence. — People  v.  Lamar,  118  Gal.  564,  83 
Pac.  093. 

[b]  The  rule  shonld  be  that,  whenever  the 
circumstances  are  such  that  evidence  of  un- 
cummunicated  threats  made  by  the  deceased 
ia  admissible,  evidence  of  the  reputation  of 
the  deceased  aa  being  a  quarrelsome,  violent, 
and  dangerous  man,  though  uncommunicated 
to  the  defendant,  is  also  admissible,  the  con- 
sideration of  the  jury  to  be  limited  in  such 
case  to  the  question  solely  as  to  who  was 
the  flrst  assailant  in  the  fatal  encounter. — 
People  V.  Lamar,  148  Cal.  504,  83  Pae.  993. 

§  lOBVa,    Physlqae  of  Daceased. 

[a]  On  a  trial  for  murder,  where  the  defense 
is  Eelf-<lefense,  it  is  always  competent  to 
show  the  relative  physical  strength  of  the 
deceased  and  the  defendant,  as  bearing  upon 
the  question  whether  the  defendant  acted 
under  a  reasonable  apprehension  of  the  in- 
fliction upon  him  by  the  deceased  of  great 
bodily  injury  or  death  at  the  time  he  kilted 
bim;  and  as  an  aid  in  determining  that  ques- 
tion, the  defendant  is  (Qtitled  to  introduce 
in  evidence  the  testimony  of  a  physiciau  to 
show  that  he  bad  him  under  nia  medical 
treatment  for  a  particular  disease  for  two 
and  a  half  years  prior  to  the  homicide,  and 
the  effect  that  disease  had  in  impairing  his 
strength.  Error  tn  rejecting  the  testimony 
of  such  physician  is  not  rendered  harmless  by 
the  fact  that  the  defendant  himself  testified 
on  the  subject  of  the  disease. — People  v. 
Smith,  151  Cal.  619,  91  Pac.  51L 

[b]  Testimony  to  show  the  crippled  eondi- 
tioD  of  the  left  arm  of  the  deceased,  in  the 
trend  of  which  defendant  testified  that  ho 
advanced  upon  him  with  a  knife,  when  he 
shot  him,  was  clearly  admissible  in  rebuttal; 
but  the  production  of  such  evidence  out  of 
its  proper  order  would  not  warrant  a  re- 
versal of  the  case. — People  v.  Uaughs,  8  Cal. 
App.  107,  96  Pac.  407. 

§  111.    PoneMlon  and  Um  of  Wespona 

Iqr  Deceased, 
[a]  It  was  error  to  exclude  evidence  that  de- 
ceased was  armed  with  a  lar^e  knife  as  well  as 
a  rifle  on  the  day  of  the  homicide  on  the  ground 
of  incompetency,  irrelevBDcy,  aud  immaterial- 
ity, notwithstanding  the  offer  of  defendant  to 
show  that  the  fact  wu  eommnnieated  to  the 


.  Cook,  148  Cal.  334,  St 


C.     DTINQ  DECLARATIONS. 
S  lie.    Admlaslbllit7  in  OeneiaL 

[n]  The  deposition  of  a  physician  was  prop- 
erly read  to  show  the  character  and  fatal  na- 
ture of  the  woands  sustained  by  the  deceased, 
though  a  dying  declaration  therein  was  held 
inadmissible,  and  waa  not  read  to  the  jury.— 
People  T.  Garnett,  9  CaL  App.  194,  08  Pae. 
247. 


by  the  deceased  that  he  flred  tha 
first  shot  at  the  defendant,  when  there  wii 
no  sufficient  proof  that  he  made  it  under  a 
sense  of  impending  death. — People  T.  Hayei, 
9  Cal.  App.  301,  99  Pac.  386. 


§  133.    TestUnonj  of  Wltaesses. 

[a]  The  evidence  given  by  the  absent  wit- 
ness at  the  coroner's  inouest  is  not  admisii- 
ble  without  foundation  laid,  to  show  a  dis- 
crepancy therein  from  the  testimony  at  the 
preliminary  examination. — People  v.  Oamett, 
8  Cal.  App.  194,  98  Pac.  247. 

E.    WEIGHT  AND  SUITICIENCY. 

OraCUMSTANTIAL  EVIDENCE,  1 18B. 

CORPDS  DELICTI.  |  IBT. 

DELIBERATION  AND  PHEMEDITATIOM,  I  141. 

COMMISSION  OR  ATTEMPT  TO  COMMIT  OTHER 

OFFENSE.  1  144. 
INSAHITT,  1  14SU. 
ACCIDENTAL  KILLING,  )  140. 
DEQREB8  —  MDRDEB      OB       MANSLAnGHTEB, 

MURDER  IN  FIRST  DEGREK,  (  ISl. 

MURDER  IN  SECOND  DEGREE.  }  ISS. 

ASSAULT  WITH  INTENT  TO  KILL,  I  153. 

§  136.    OiimmstantUl  Evidence. 

[a]  Held,  on  trial  for  murder  that  the  evi- 
dence, though  circumstantial,  is  very  con- 
vincing aa  to  the  guilt  of  the  defendant,  and 
quite  sufficient  to  justify  the  verdict— Peo- 
ple T.  Botkin,  0  Cat.  App.  244,  93  Pac.  861. 

§  137.    Oorpiu  DelictL 
[a]  Where  defendant  was  charged  with  the 
murder  of  his  wife,  evidence  that  she  had 
sued  him  for  divorce  and  was  liting  apart 
from  him,  that  he  entered  her  room  with  ber 


ing  pistol  in  his  band  which  waa  found  to 
contain  four  exploded  cartridge  shells,  that 
bis  wife  was  immediately  thereafter  found 
with  four  bnllet  wounds  in  her  body,  from 
the  effects  of  which  she  immediately  died,  is 
safficient  proof  of  the  corpus  delicti  to  war- 
rant evidence  of  the  admission  of  defendant 
that  he  killed  her.— People  t.  Fallon,  149  CaL 
287,  86  Pac.  680. 


DqitizedbyGoOt^le 


HOMICIDE,  VI,  E,  !!  141-151. 


[b]  Id  k  proMcution  for  murder,  it  ia  held, 
npon  a  review  of  the  evidence,  that  tbere  was 
•ulGcienl  proof  of  the  corpus  delicti  withont 
aid  from  the  defendanfa  admiaaiooa. — People 
T.  Grill,  131  CaL  592,  91   Pae.  515. 

[e]  On  ft  trial  for  murder,  the  proaecutloa 
must  ofFer  evidence  tending  to  prove  the  cor- 
pna  delicti,  and  the  want  of  such  evidence 
cannot  be  supplied  by  proof  of  extrajudicial 
confeaaijiiB  or  admissiona  of  the  defeodaut. 
In  the  present  case,  the  evidence  li  held  suf- 
ficient to  fully  establish  the  corpus  delicti, 
without  considering  any  statement  of  the  de- 
fendant—People V.  Besold,  154  Cal.  363,  97 
Pac.  871. 

[d]  WhetB,  BO  far  as  the  evidence  shows, 
deceased  may  have  been  accidentally  shot 
by  some  one  hunting  in  the  vicinity,  and  no 
independent  fact  or  eircnmstance  appears  that 
abows  the  crime  of  murder  committed,  or 
lends  in  any  way  to  connect  the  defendant 
with  the  deceased,  apart  from  his  atatement 
that  he  shot  the  deceased  in  self-defense,  there 
is  no  proof  of  the  corpus  delicti,  and  a  ver- 
dict of  guilty  of  muraer  in  the  first  degree 
«annot  be  sustained. — People  v.  Frank,  2  Cal. 
App.  2S3,  S3  Pac.  578. 

[e]  Upon  a  charge  of  mnrder,  the  corpus 
delicti  mnat  be  proved  by  evidence  inde- 
pendent of  the  extrajudicial  admissions  of  the 
defendant;  and  no  conviction  can  be  sui- 
laincd  open  snch  admissiona  alone. — People 
V.  Frank,  Z  Cal.  App.  2S3,  83  Pae.  573. 

[f]  The  corpus  delicti  in  mnrder  has  two 
components:  Death  as  the  result,  and  the 
criminal  agency  of  another  as  the  means,  and 
both  components  must  be  eatablisbed  by  in- 
•iependent  proof,  to  sustain  a  conviction  for 
mnrder. — People  T.  Frank,  2  Cal.  App.  283, 
83  Pae.  578. 

fg]  Where  the  onlv  proof  of  guilt  consisted 
a  confession  or  aamission  of  the  defeni'ant, 
and  there  waa  no  independent  proof  of  the 
existence  of  a  corpus  delicti  in  connectioD 
with  the  birth  and  death  of  the  child,  a  con- 
viction of  manslaughter  cannot  be  sustained. 
People  V.  Eldridge,  3  Cal.  App.  S4S,  86  Pas. 


5  141.    Deliberation  and  Premeditation. 

[a]  In  order  to  sustain  a  verdict  of  murder 
in  the  firet  degree,  it  is  not  necessary,  where 
the  killing  is  not  denied,  that  there  should 
be  express  evidence  of  a  deliberate  purpose 
on  the  part  of  the  defendant  to  kill.  Such 
deliberate  purpose  may  be  inferred  by  the 
jury  from  proof  of  aucb  facts  and  circnm- 
stances  in  the  case  as  would  reasonably  war- 
rant an  inference  of  its  existence;  and  the 
making  of  such  inference  is  exelusively  within 
the  province  of  the  jury. — People  r,  Mahatch, 


148  Cal.  SOO,  82  Pac.  779. 


[a]  Where  six  persons  enter  into  a  con- 
spiracy to  burglarize  a  particular  place,  but 
desist  from  their  ultimate  purpose  upon  find- 
ing the  place  guarded,  and  on  returning  there- 
from, and  while  resisting  arrest,  one  of  them 
shoota  and  kills  a  policeman,  the  facts  that 


five  of  the  conspirstora  were  armed  and  the 
other  had  endeavored  to  secure  a  pistol  be- 
fore starting  on  the  journey,  that  several  of 
them  had  bnrglara'  tools  on  their  persons, 
and  that  on  their  return  they  divided  into 
two  parties  in  order  to  escape  suspicion,  are 
sufficient  to  warrant  the  jury  in  finding  that 
the  conspiracy  embraced  the  purpose  of  re- 
sisting arrest  in  going  to  ana  in  returoing 
from  the  scene  of  the  proposed  burglary,  even 
t}  the  extent  of  taking  numau  life. — People 
V.  EanfFman,  152  Cal.  331,  92  Pae.  SGI. 

§  liSVt.    Iiuanlt7. 
[a]   Where  the  ilefense  waa  insanity,  and  a 

witness  had  testified  without  objection  on 
cross-examination  that  he  thought  defendant, 
as  he  sat  in  the  courtroom,  capable  nC  dis- 
tinguishing right  from  wrong,  and  gave  hl9 
reasons  therefor,  his  whole  testimony  is  to 
be  taken  together,  and  the  reasons  remaining 
in  evidence  are  equally  applicable  to  his  fur- 
ther testimony  on  cross -examination  that  be 
thought  defendant  then  capable  of  distin- 
guishing right  from  wrong,  and  the  court 
properly  refused  to  strike  it  out,  over  an  ob- 
jection thereto,  as  not  being  proper  crosa-ex- 
amination.— People  v.  Easton,  143  Cal.  50,  82 
Pac,   84Q. 

g  149.    Accidental  Killing. 

[a]  Where  there  was  evidence  tending  to 
show  that  the  defendant  had  knocked   down 

another  man  and  waa  engaged  in  kicking 
him,  whereupon  the  deceased  remonstrated 
with  him  for  kicking  a  man  while  he  was 
down,  and  was  trying  to  help  the  man  to  bis 
feet,  whereupon  the  defendant  made  a  swing- 
ing kick,  which  struck  decedent  upon  the 
head,  from  which  he  died  as  the  result  of  a 
fractured  temporal  bone,  the  jury  was  justi- 
fied in  finding  a  verdict  of  guilty  of  involun- 
tary manslaughter. — People  v.  Mullen,  7  Cal. 
App.  547,  94  Pae.  867. 

§  ISO.    DegreM— Unxdei  or  ManElanghter. 

[a]  Where  there  was  aome  evidence  tend- 
ing to  show  the  killing  to  be  manslaughter, 
from  which  the  jury  might  have  been  in- 
duced to  convict  tbe  defendant  thereof,  it 
was  proper  to  instruct  the  jury  in  relation  to 
that  offense,  and  where  the  defendant  was 
convicted  of  manslaughter,  inatead  of  the 
higher  oSenae  charged  which  there  was  also 
evidence  tending  to  sustain,  he  waa  not  preju- 
diced by  such  instruction. — People  v,  Gallaner, 
3  Cal.  App.  431,  80  Pac.  814. 

[b]  Held,  upon  review  of  the  evidence,  that 
the  verdict  tor  manslaughter  was  supported 
by  the  evidence,  and  that  the  testimony  of 
tbe  defendant  that  he  shot  the  deceased  be- 
cause he  was  afraid  he  would  kill  or  injure 
him  was  not  conclusive  that  such  fear  was 
genuine  or  well-founded,  in  view  of  the  cir- 
cnmstances  proved. — People  v.  Gallaner,  3  Cal. 
App.  431,  8Q  Pae.  814. 

§  161.    — —  Unrdor  In  First  Degrea. 

[a]  Upon  review  of  the  evidence,  it  is  hold, 
that,  though  it  is  circumstantial  and  conflict- 
ing, it  is  safHcient  to  support  the  verdict  of 
the  jury,  finding  the  appellant  guilty  of  mur- 
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[b]  Upon  review  of  circamstantial  evidence, 
lield  that  s  verdict  fioding  the  defeadont 
goiltj  of  marder  in  the  first  decree  by  ad- 
min istericg  poiaoo  to  hie  deceased  wife  wu 
not  SQBtained  bv  evidence  suffieieDt  to  justify 
it.— People  V.  StapleB,  149  Cal.  405,  86  Pac. 
886. 

[e]  The  fact  that  defendant  repeatedly 
changed  his  residence  while  earrjing  on  his 
profession  as  s  physician  under  his  own  name, 
and  living  in  meretricious  relations  with  such 
other  woman,  while  proper  for  consideration 
bv  the  jurj,  jet  in  the  absence  of  anj  proof 
of  knowledge  that  he  was  suspected  of  eans- 
infF  bis  wife's  death  and,  in  the  absence  of 
nfficient  proof  of  his  gnilt,  cannot  jmtitj 
the  verdict  of  guilty. — People  v.  Staples,  149 
Cal.  405,  36  Pac.  866. 


for  a  divorce  by  his  wife,  and  had  been  __ 
dered  to  pay  alimony  and  counsel  fees,  that 
■he  was  living  with  her  father,  that  defendant 
went  to  her  father's  house  harboring  bitter 
feelings  against  his  wife  and  her  relatives, 
and  with  a  deliberate  intent  to  obtain  entry 
by  force  and  violence,  if  necessary,  and  that 
when  her  father  impeded  his  entrance  ha  de- 
liberately shot  him  fatally  with  intent  to 
kill  him,  he  was  properly  found  guilty  of 
murder  in  the  first  degree. — Peopla  t.  Feld, 
I4B  Cal.  464,  66  Pac.  1100. 


§  162. 


-  Uoider  In  Second  Degree. 


had  been  drinking,  but  had  exhibited  no 
weapon  and  made  no  threat  against  the  de- 
fendant, defendant  deliberately  left  the  room, 
saying    that    he    would   "fljc"    deceased,    and 

Sresestly  retarned,  and,  without  warning, 
red  the  fatal  shot,  the  jnry  had  the  right 
to  Infer  that  he  left  the  room  with  the  de- 
liberate and  willfnl  intention  of  killing  the 
deceased,  and  its  verdict  of  murder  in  the 
second  degree  la  snffleiently  supported.  It 
eannot  be  said,  as  matter  of  law,  that  the 
shot  was  fired  npon  a  sudden  heat  of  pas- 
sion, and  constituted  only  the  crime  of  man- 
■laugbter.— People  v.  Possatti,  7  Cal.  App.  629, 
95  Pac.  3S4. 

[bl  Notwithstanding  the  claim  of  the  de- 
fendant that  the  kiUing  was  accidental,  there 
was  sufficient  evidence  to  show  that  the  kill- 
ing was  intentional,  without  any  considerable 
provocation,  from  which  malice  would  be  im- 
plied sufficient  to  support  a  conviction  for 
murder  in  the  second  degree. — People  t.  Oar- 
nett,  9  Cal.  App.  194,  BS  Pac.  247. 

S  153.    Assanlt  with  Intent  to  ElU. 

[a]  Where  ttie  defendant  was  convicted  of 
an  assault  with  a  deadly  weapon  with  intent 
to  commit  murder,  and  the  evidence  showed 
that  the  defendant  had  previously  threatened 
to  kill  the  prosecuting  witness,  and  went  to 
his  shop  with  a  pistol,  and  stated  that  he 
came  to  kill  him  and  was  ^oing  to  do  it, 
and  was  prevented  from  doing  so  by  hav- 
ing the  pistol  knocked  from  his  hands,  the 


qaestioD  of  the  intention  of  the  defendant  to 
murder  the  witness  was  one  of  fact  for  the 
jury,  and  their  verdict  on  that  question  will 
not  be  disturbed  for  insufficiency  of  the  evi- 
dence.— People  V.  Owens,  S  Cal.  App.  750,  86 
Pac.  980. 

VIL    IBIAI.. 
A.    CONDUCT  OP  TKIAL. 
f  154.    Conduct  of  Trial  In  OeneraL 

[a]  It  was  error  prejudicial  to  the  defendant 
for  the  court  to  permit  certain  members  of 
the  jury  to  go  to  their  homes  after  the  jury 
had  been  impaneled  and  sworn  and  placed  in 
the  charge  of  the  sheriff,  who  had  been  sworn 
to  take  charge  of  them  nnder  section  1121 
of  the  Penal  Code,  and  who  retained  the  cus- 
tody of  the  remainder  of  the  jurors. — People 
V.  Maughs,  149  Cal.  253,-88  Pac.  187. 

[bj  Though  the  trial  judge  is  rigorously  prO' 
hibited  from  action  or  word  having  the  ef- 
fect to  convey  to  the  jury  his  personal  opin- 
ion as  to  the  truth  or  falsity  of  any  evi- 
dence, yet  where  a  cellmate  of  the  defendant 
had  testified  for  the  prosecution  to  a  con- 
fession of  the  murder  made  to  him  by  de- 
fendant, for  the  purpose  of  obtaining  the  in- 
snrance,  it  was  not  error  for  the  court  to 
elicit  from  the  witness  that  tie  understood 
that  the  defendant  was  charged  with  mur- 
der, the  penalty  for  which  might  be  death, 
and  tc  inform  him,  without  intimating  either 
way  that  his  testimony  was  true  or  false, 
that  "any  person  who  by  willful  perjury  se- 
cures the  conviction  and  execution  of  any  in- 
nocent person  is  punishable  by  death,"  and 
to  elicit  from  him  that,  with  that  knowledge, 
he  had  no  desire  to  change  or  correct  hia 
testimony. — People  v.  Boeder,  ISO  Cal,  12,  87 
Pac.  lOlfl. 

[c]  Where  the  defendant  charged  with  an 
atrocious  murder  in  pursuance  of  robbery,  bad, 
contrary  to  the  advice  of  several  attorneys, 
and  under  the  advice  of  his  father,  pleaded 
guilty  of  the  crime  charged,  it  was  within 
the  discretion  of  the  court,  when  the  defend- 
ant was  called  for  sentence  to  be  hanged, 
to  refuse  leave  at  that  time  to  withdraw  the 
plea  of  guilty  and  to  substitute  the  plea  of 
not  guilty,  where  there  is  nothing  in  the  evi- 
dence to  mitigate  the  atrocity  of  the  crime.— 
People  V.  Dabner,  153  Cal.  398,  95  Pac.  880. 

§  I5S.    Aignmant  of  OonnseL 

[a]  It  was  misconduct  of  ths  district  at- 
torney calling  for  the  rebuke  of  the  court, 
to  atate  an  incriminating  fact  not  in  evi- 
dence in  order  to  found  upon  it  an  argument 
that  defendant  had  sent  one  man  to  the  peni- 
tentiary from  the  motive  of  jealousy,  and  was 
therefore  capable  of  killing  another  upon 
the  same  incitement;  and  it  was  no  ezens* 
for  the  misconduct  that  the  counsel  for  de- 
fendant had  referred  to  the  former  trial  ia 
his  argument. — People  v.  Cook,  148  Cal.  33*. 
83  Pac.  43. 

[b]  A  prosecuting  officer  has  the  right  in  his 
argument  to  state  his  views,  beliefs,  and  con- 
victions from  the  evidence;  and  it  was  not 
error  to  overrule  an  objection  of  the  defend- 
ant to  a  statement  by  the  attorney  general 
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in  his  ftrgament  as  to  his  belief  that  the  evi- 
d«Dee  pointed  Dnerrinelj  to  the  detendant 
as  the  murderer  of  hiB  mother. — People  y, 
Weber,  149  Cal.  325,  86  Pac.  671. 
^c]  The  attorney  general  wM  properly  per- 
mitted to  arrange  the  ballets  taken  from  the 
bodies  of  defendant's  deceased  mother  and 
cUter,  and  other  bullets  fired  from  the  pistol 
irhicb  was  in  evidence,  some  by  the  proseea* 
tion  »Dd  soma  by  the  defense,  in  such  order 
as  he  saw  fit  for  the  purposes  of  his  aren- 
ment,  the  jury  being  properly  informed  oy 
the  court  that  they  might  arrange  them  in 
any  other  order  wliieh  they  saw  fit. — People 
V.  Weber,  149  Cal.  325,  86  Pae.  671. 

[d]  It  was  not  misconduct  of  the  district 
attorney  to  offer  evidence  to  show  the  inten- 
tion of  defendant  in  going  to  the  house  of 
4leceased,  that  he  had  previously  brutally  mis- 
treated his  wife,  and  did  so  after  the  shoot- 
ing; and  it  was  not  prejudicial  misconduct, 
after  tbe  diaallowing  of  the  evidence,  to  re> 
peat  such  offer  before  closing  his  case,  where 
the  court  specially  charged  the  jury  to  con- 
sider only  the  admitted  evidence,  and  to  dis- 
regard any  impression  or  idea  otherwise  sug- 
gested by  questions  or  statements  of  eonnsel. 
People   v.  Feld,  149  Cal.  iU,  66  Pas.  IIOO. 

[e]  On  a  trial  for  murder  it  is  improper  for 
the  district  attorney  in  his  argument  to  the 
jury  to  refer  to  another  murder  of  which  the 
defendant  was  suspected,  as  to  which  no  evi- 
dence was  introduced  .^-People  v.  Helm,  152 
Cal.  532,  93  Pac.  99. 

[f]  Held,  that  tbe  district  attorney  in  this 
ease  was  guilty  of  improper  conduct  in  bol- 
stering np  the  denial  of  a  witness  sought  to 
be  impeached,  and  improperly  referring  to 
meretricious  relations  between  the  wife  of 
deceased  and  defendant  having  an  insuffi- 
cient basis  in  defendant's  evidence;  yet  that, 
under  the  facts  shown  by  the  record  such 
misconduct  was  not  ground  for  reversal  of 
the  judgment  of  conviction. — People  y. 
Wright,  4  Cal.  App.  704,  89  Pac.  364. 

B.  QUESTIONS  FOB  COUET  AND  JUKT. 


[a]  When  the  evi donee  of  poisoning  is 
purely  circa matantial,  the  burden  rests  upon 
the  prosecntion  to  show  that  it  is  not  only 
consistent  with  the  hypothesis  of  guilt,  but 
is  inconsistent  with  any  other  reasonable 
hypothesis;  and  where  every  circumstance 
relied  upon  as  incriminating  is  equally  com- 
pstible  with  the  presumption  of  innocence, 
there  is  a  failure  of  proof,  and  the  qnestion 
is  one  of  law  for  the  court. — People  t. 
Staples,  149  Cal.  405,  86  Pac.  886. 

fb]  The  right  of  a  jury  to  return  a  verdict 
of  guilty  is  not  an  arbitrary  right;  and  no  jury 
have  a  right  to  declare  forfeited  the  life  of 
a  defendant  upon  mere  suspicion,  especially 
when  the  facts  upon  which  the  suspicion 
might  be  generated  are  entirely  consistent 
with  hie  innocence.— People  v.  Staples,  149 
CaL  405,  86  Pac.  886. 


being  danf^erous  and  laboring  onder  an  in- 
sane delusion  is  not  conclusive,  where  there 
is  counter  evidence  that  he  was  rational  on 
that  day  and  prior  and  subsequent  thereto, 
and  also  evidence  to  show  that  when  last 
previously  discharged  he  had  threatened  to 
hill  anyone  who  would  send  him  there  again. 
Under  such  evidence,  it  was  a  question  of 
fact  for  the  jury  to  determine  whether  at 
the  time  of  the  homicide  defendant  was  in- 
sane, and  to  what  extent;  and  their  verdict 
that  he  was  then  sufficiently  sane  to  be  re- 
sponsible therefor  will  not  be  disturbed. — 
People  V.  Willard,  150  CaL  643,  8»  Pac. 
124. 

[d]  It  is  for  tbe  jury  to  determine,  under 
the  instructions  of  the  court,  whether  or  not 
the  defendant  was  insane  at  the  time  ot 
the  homicide,  when  the  evidence  on  that  is- 
sue is  conflicting. — People  T.  Buck,  151  Cal. 
667,  91  Pac.  529. 

[e]  Whether  or  not  defendant  had  a  right 
to  order  deceased  from  her  house,  and  rea- 
sonably enforce  such  exclusion,  was  a  ques- 
tion of  law,  dependent  ou  the  facts  found 
by  the  Jury. — People  v.  Williamson,  0  Cal. 
App.  336,  92  Pae.  313. 

C.    INSTEUCTIONa 

JS  fiENERAL,  i  let. 

IKTENT.  [ITl. 

DELIBERATION  AND  PREMEDITATION,  I  1T>. 

MOTIVE,  g  n*. 
PLIGHT,  I  mii. 

JUSTIFICATION  OR  MITIGATION,  1  179. 

INSANITY  OR  INTOXICATION,  1  180. 

EXEEOISB  OF  AUTSORITY  OB  DDTY,  t  1B3. 

SELF-DEFENSE,  I  183. 

ACCIDENTAL  KILLING,  |  IBS, 

DEGREE   OF  OFFENSE— MUBDEB,  1  ISO. 

FORM  07  TEBDICT,  ]  ISa. 

§  167.    In  OMtataL 

[a]  Where  there  was  no  evidence  of  any 
pursuit  by  the  defendant  to  kill  the  deceased, 
or  of  any  struggle  or  combat  in  which  either 
party  sought  to  retreat,  it  was  misleading  to 
give  abstractly  correct  instructions  relating 
to  those  subjects. — People  v.  Hanghs,  149  Cal. 
253,  86  Pae.  187. 

[b]  Where  a  defendant  charged  with  mur- 
der, and  convicted  of  manslaughter,  claimed 
that  the  shot  which  killed  the  deceased  was 
flred  in  self-defense,  and  the  court  correctly 
instructed  the  jury  upon  the  subject  of  proof 
of  an  intention  to  kill,  and  that  if  defend- 
ant shot  and  killed  the  deceased,  the  law 
presumes  that  he  intended  to  kill  him,  it 
was  prejudicially  erroneous  further  to  in- 
Btruet  them  that  "unless  it  is  shown  by  the 
evidence  that  his  intention  was  otherwise 
than  hie  acts  indicated,  the  law  will  not 
hold  him  guiltless."  One  might  intend  to 
kill,  and  yet  be  entirely  guiltless. — People  v. 
Bolani,  2  Cai.  App.  225,  83  Pao.  281. 

[c]  In  a  prosecution  for  murder,  the  refusal 
of  the  court,  at  tbe  request  of  the  defendant, 
to  instmet  the  jury  as  to  its  duty  in  the 
event  it  should  determine  that  the  death 
resulted  from  an  accidental  fall,  or  as  to 
the  evidence  required  to  justify  a  verdict  of 
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tnanslan^bter,  is  not  error,  when  there  ii 
notbiag  in  the  reeord  rendering  such  instruc- 
tions appIieabU. — People  t.  Brown,  3  Cal. 
App.  176,  84  Pae.  S70. 

[d]  Held,  that  the  instructions  embodied  In 
tbs  eharge  of  the  court,  as  a  whole,  gave  a 
full  and  fair  statement  of  the  law  peitaiuing 
to  each  and  ever;  phase  of  the  ease. — People 
T.  Ye  Foo,  4  CaL  App.  730,  89  Pac.  450. 

[e]  Held,  that  a  requested  Inatmetion  ae 
to  "accidental  injury"  to  the  constable  was 
not  justified  by  the  testimony  of  defendant 
himself,  who  admitted  that  be  willfully  tired 
the  first  shot,  which  did  not  hit  the  con- 
stable; that  he  did  not  think  anyone  had 
hold  of  his  hand  when  tbe  second  shot  was 
firedj  that  he  had  tbe  pistol  in  his  hand 
when  tbe  officer  attempted  to  make  the  ar- 
rest peaceably,  and  that  when  tbe  officer  was 
wounded  tbe  defendant  ran  away. — People 
T.  Price,  9  Cal.  App.  218,  98  Pac.  547. 

[f]  No  matter  bow  conflicting  tbe  evidence, 
if  there  is  any  evidence  tending  to  show  that 
the  crime  might  be  manslaughter,  it  is  the 
duty  of  the  court  to  submit  the  question  to 
the  jury  for  ita  decision. — People  v,  Hayes, 
9  Cal.  App.  301,  99  Pac.  386. 

§  171.    Intent. 

[a]  In  a  prosecution  for  murder,  where  tbe 
charge  to  the  jury,  taken  as  a  whole,  re- 
peatedly and  correctly  instructed  them  ae 
to  every  element  of  the  crime  necessary  to 
be  proved  beyond  a  reasonable  doubt  in  or- 
der to  warrant  tbe  conviction  of  the  de- 
fendant, an  isolated  instruction  that  "in  de- 
termining tbe  intention  of  the  defendant  at 
the  time  of  the  transaction  complained  of, 
it  is  important  to  consider  the  means  nsed 
to  accomplish  tbe  killing,"  and  "the  intent 
or  intention  Is  manifested  by  tbe  circum- 
stances connected  with  the  offense,  and  tbe 
sound  mind  and  discretion  of  the  accnsed," 
cannot  be  construed  as  containing  an  inti- 
mation that  if  there  bad  been  a  killing,  it 
bad  been  done  by  the  defendant. — Pecple  ▼. 
Besold,   154  Cal.   863,  97   Pae.   871. 

[b]  In  a  prosecation  for  mnrder.  In  which 
tbe  evidence  tended  to  show  that  the  de- 
ceased was  killed  tbrongh  the  instrumental- 
ity of  a  pistol  fired  by  tbe  defendant,  it  is 
proper  to  instruct  the  jury  as  follows:  "A 
person  must  be  presumed  to  intend  to  do 
that  wbicb  be  voluntarily  and  willfully  does 
in  fact  do,  and  mast  also  be  presumed  to 
intend  all  the  natural,  probable  and  usual 
consequences  of  his  own  acts.  Therefore, 
when  one  person  assails  another  violently 
with  a  dangeroas  weapon,  likely  to  kill  and 
which  does  in  fact  destroy  the  life  of  tbe 
party  assailed,  the  natural  presamption  ia 
that  such  assailant  intended  death,  or  other 
great  bodily  barm,  and  in  the  absence  of 
evidence  to  tbe  contrary,  the  presumption 
must  prevail.  Tbe  willful  use  of  a  deadly 
weapon  without  ezcnse  or  provocation,  in 
such  a  manner  as  to  imperil  life,  generally 
indicates  a  felonious  intent." — People  v. 
Besold,  lfi4  Cal.  363,  97  Pac.  871. 

[e]  Where  the  defendant  had  testified  that 
tne  killing  of  the  deceased  was  accidental. 


it  was  prejudicial  error,  in  eonnectloD  with 
proper  instructions  in  relation  to  the  pre- 
Eumptlon  of  unlawful  Intent  from  tbe  kill- 
ing of  the  deceased  by  the  defendant,  to 
charge  the  jnry  that  "luiless  it  is  shown  by 
the  evidence  that  hie  intention  was  other 
than  bis  acts  Indicated,  the  law  will  not 
bold  him  guiltless."  The  last  clause  of  tbe 
instruction  improperly  took  from  the  jury 
the  question  of  accidental  killing. — People 
V.  Grill,  3  CaL  App.  514,  86  Pac.  613. 

id]  The  court  properly  instructed  the  jury 
at  a  malicious  and  guilty  intent  is  eon- 
elusively  presumed  from  tbe  deliberate  com- 
mission of  an  unlawful  act  for  tbe  purpose 
of  injuring  another. — People  v.  Botkin,  9 
Cal.  App.  244,  98  Pac.  861. 

§  173.    Dellberatios  and  PremedltatloD. 

[a]  In  a  proseention  for  mnrder,  an  instruc- 
tion to  the  effect  that  there  need  be  no  ap- 
preciable space  of  time  between  tbe  forma- 
tion of  the  intent  to  kill  and  the  act  of 
killing,  should  be  given  in  the  language  in- 
dicated in  People  v.  Manghs,  149  Cal.  2.'>3, 
86  Pac.  187. — People  v.  Helm,  152  Cal,  532, 
93  Pae.  99. 

[b]  Where  the  evidence  tended  to  show  that 
there  was  a  quarrel,  it  was  not  improper 
to  instruct  the  jury  that  "while  the  purpose 
of  intent  and  Its  eieoution  may  follow  rapidly 
upon  each  other,  it  is  proper  for  the  jury 
to  take  into  consideration  the  shortness  of 
the  interval,  in  considering  whether  such  sud- 
den and  speedy  execution  may  not  be  at- 
tributed to  sudden  passion  and  anger,  rather 
than  to  deliberation  and  premeditation,  which 
must  characterize  the  higher  offense." — Peo- 
ple V.  Gallaner,  3  Cal.  App.  431,  86  Pac.  814. 

[o]  Held,  that  a  requested  Instruction  as  to 
threats,  as  modified  by  the  court,  waa  oa 
favorable  to  the  defendant  as  be  was  en- 
titled to. — People  V.  BimuKfns,  7  Cal,  App. 
559,  95  Pac.  48. 

S  174.     Motlvo. 

[a]  Where  the  whole  theory  of  the  prosecu- 
tion wae  that  larceny  was  tbe  motive  of  the 
mnrder  the  court  should  not  have  Instructed 
tbe  jury  that  the  "prosecutiou  did  not  claim 
that  tbe  homicide  charged  was  committed  in 
the  perpetration  or  attempt  to  perpetrate  an- 
other felony." — People  v.  Helm,  152  Cal.  532, 
93  Pac.  99. 

[b]  In  a  proseention  for  murder,  it  is  not 
error  to  instruct  the  jury  that  "proof  of 
motive  Is  not  indispensable  to  a  eouvii ' ' 
People  V.  Besold,  154  Cal.  363,  97  Pac. 


tween  defendant  and  the  husband  of  the 
deceased  by  Its  Instruction  to  the  jury  to 
consider  It  only  on  the  question  of  motive. 
People  T.  Botkin,  0  Cal,  App.  244,  98  Pae. 
861. 

§  177%.    Pllgbt. 

[a]  Where  defendant  in  fact  fled  from  the 
scene  of  the  homicide,  it  was  proper  to  in- 
struct the  jury  "that  the  flight  of  a  person 
■uspeoted  of  crime  ia  ■  eircnmstanee  to  b* 
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welded  tiy  tbe  Jury,  a*  tending  in  lome 
degree  to  prove  a  conseiouraeBB  of  ffoilt,  and 
ia  entitled  to  more  or  leaa  weight  aeeoTding 
to  the  eircmngtaDeeB  ot  the  partienlar  case." 
Baeh  instruction  is  not  rendered  inapplica- 
ble beeanse  of  the  defenae  of  inunitj,  or 
beeanse  of  defendant's  declaration  that  he 
fled  for  feai  of  mob  violence;  it  being  for 
the  jiuy  to  determine  whether  he  w&s  in- 
sane, and  wh&t  was  tbe  motive  of  Iiii  fligbL 
People  V.  Easton,  148  Cal.  50,  82  Pas.  SIO. 

9  179.    JdftUlcatloii  or  Hlttgatloa. 

[a]  Id  view  of  tbe  evidence  in  tbe  case  tbe 
eonrt  properly  instmcted  the  jury  as  to  the 
rule  embodied  in  aeetion  llOS  at  the  Penal 
Code  respectine  the  burden  of  proof  rest- 
ing upon  the  defendant,  where  the  eammis- 
aion  of  tbe  homicide  is  proved,  to  ahow  eir- 
esmstanees  in  mitigation,  instification,  or  ex- 
cuse, etc.— Peaple  v.  UcQure,  148  Cal.  418, 
83  Pae.  437. 

Jb]  The  a^plicabUity  of  aueh  an  instmc- 
tion  ia  not  limited  to  cases  where  the  jnstid- 
CBtion  offered  is  that  the  killing  was  in  self- 
defense.  It  applies  in  any  case  where  the 
defend  act  offers  evidence  in  mitigation  of 
the  offenae — that  ia,  to  rednee  the  degree  of 
the  crime;  or  in  justiflcation,  bi  that  it  was 
in  self-defense  or  in  the  lawful  eiecntion  of 
a  death  sentence;  or  in  excuse,  as  that  it 
occurred  bv  accident  and  not  design. — Peo- 
ple V.  Orill,  151  Cal.  592,  01  Pac.  BIS. 

9  180.    Inianlt?  or  Intoxication. 

[a]  It  ii  the  provinea  of  the  jury  to  con- 
Bider  tbe  declarations  of  the  defendant  in 
determining  the  question  of  his  aaaity  or 
insanity  at  the  time  of  the  homicide.  An 
inatruetion  which  even  inferentially  limits 
or  restrains  the  right  of  the  jury  in  that 
respect  is  improper. — People  v.  Fallon,  149 
Cal.  28T,  8S  Pae.  689. 

[b]  Upon  a  prosecution  for  mnrder  an  in- 
struction upon  the  subject  of  voluntanr  in- 
toxication of  the  defendant  before  the  homi- 
cide should  not  have  omitted  the  qualify- 
ing words,  "when  safe  and  responsible,"  but 
such  omission  was  not  prejudicial  when  it 
waa  covered  by  other  qualifying  instructions. 
People  T.  Trebilcox,  14S  Cal.  307,  86  Pac. 
684. 

[e]  In  ■  prosecution  for  mnrder  in  which 
the  defense  is  insanity  the  court  may  prop- 
erly inatruet  the  ;|Qrv  as  to  the  dlatinctioa 
between  the  diseased  and  deranged  condi- 
tion of  the  mental  faculties  rendering  a  per- 
son incapable  of  distinguishing  between  ri^ht 
and  wrong  in  relation  to  the  act  with  which 
he  is  charged,  eonatitnting  the  insanity  which 
the  law  recognizes  aa  a  defense,  and  mere 
moral  insensibility,  passion,  hatred,  anger, 
etc.,  which  do  not  constitute  a  defense,  and 
caution  them  to  observe  the  distinction.  Such 
an  instruction,  if  correct  in  matter  of  law, 
is   not   objectionable   as  showing  a  partisan- 


151  Cal.  200,  90  Pac.  549. 

[d]  On  a  trial  for  an  assault  with  a  deadly 
weapon  with  intent  to  commit  mnrder,  an 
instnietion    to    the   Jorjr,    given    at    the    re- 


lieved "that  in  consequence  of  long  intem- 
perance tbe  defendant  has  arrived  at  that 
stage  whenever  be  is  under  the  influence  of 
liquor  that  he  is  nnable  to  tell  what  he  ia 
doing,  that  be  ia  unable  to  diatlnguish  right 
from  wrong,  and  that  at  the  time  he  com- 
mitted the  alleged  assault  he  was  under  the 
influence  of  liquor,"  is  erroneous  and  too 
favorable  to  the  defendant  in  ignoring  all 
distinction  between  voluntary  and  involun- 
tary intoxication;  and  tbe  fact  that  there 
is  a  conflict  between  such  iuatruction  and 
the  other  instructions  given  by  the  court  of 
its  own  motion,  which  correctly  state  the 
law  on  the  subject  of  intemperance  as  an 
excuse  for  crime,  is  without  prejudice  to 
the  defendant. — People  t.  Hower,  ISl  Cal. 
638,  91  Pae.  607. 

[e]  Where  the  defense  of  inaanity  ia  inter* 
posed  to  a  charge  of  murder,  the  court  may 
instruct  the  jury  as  to  the  law  of  insanity 
fully  and  with  all  its  special  limitations  and 
qnaliflcationa,  and  in  that  connection  may 
point  out  that  "irresistible  impulse"  to  do 
an  act  known  by  the  perpetrator  to  be  wrong 
does  not  relieve  him  of  its  legal  consequencea. 
People  V.  Buck,  151  Cal.  667,  91  Pac.  529. 

[f]  Where  tbe  defense  of  insanity  is  in- 
terposed to  a  charge  of  murder,  it  is  not  er- 
ror to  refuse  to  instruct  the  jury  that  "The 
abstract  opinion  of  any  witness,  medical  or 
of  any  other  profession,  is  not  of  any  im- 
portance. ...  No  judicial  tribunal  would  be 
justified  in  deciding  for  or  against  the  le- 
gal responsibility  of  one  charged  with  ia- 
asnity  upon  the  mere  opinion  of  witnesses, 
however  numeroua  or  respectable."  There  is 
DO  rule  of  law  such  aa  that  embodied  in  the 
inatmction.— People  v.  Buck,  ISl  Cal,  667, 
91  Pae.  529. 

§  182.    Bxetdae  of  AotborltT  oi  Duty. 

[a]  Where  the  defendant  was  arrested  for 
vagrancy  on  instruction  of  the  sergeant  of 

Eolice,  or  upon  knowledge  of  his  vagrancy 
y  the  arresting  officer,  an  instraction  re- 
quested by  defendant,  that  the  misdemeanor 
of  the  codefendant  for  vagrancy  was  not  in 
the  presence  of  the  arresting  officer  and  that 
the  assault  for  an  unlawful  arrest  of  tbe 
codefendant  was  juatiQed  was  erroneous,  aa 
assuming  a  disputed  tact,  and  was  properly 
refused.— People  v.  Craig,  152  Cal.  42,  91 
Pac.  997. 

[b]  On  trial  of  defendant  for  resisting  ar- 
rest with  a  deadly  weapon  on  a  charge  of 
vagrancy,  there  being  evidence  of  every  ele- 
ment of  that  species  of  vagrancy  defined  by 
subdivision  6  of  section  647  of  the  Penal 
Code,  the  court  properly  refused  an  inatrue- 
tion that  as  matter  of  law  appellant  at  the 
time  of  the  asaault  waa  not  a  vagrant. — Peo- 
ple V.  Craig,  152  Cal.  42,  91  Pac.  997. 

[c]  Where  an  officer  was  charged  with  mnr- 
der, the  court  properly  refused  to  instruct 
the  jury  "that  the  law  presumes  that,  if 
tbe  defendant  was  an  officer  and  acting  as 
such  at  the  time  of  the  alleged  homicide, 
he  was  doing  his  duty,"  as  it  conveys  the 
misleading  suggestion  that  if  the  defendant 
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was  an  o&icsT  b«  had  the  right  to  kill  the 
deceased. — People  v.  Jamee,  S  Cat.  App.  1S7, 

00  Pae.  5fll.     , 

[d]  An  iDttruction  U  to  the  right  of  the 
constable  to  make  an  arrest,  if  the  jur;  find 
that,  at  the  time,  in  the  etieeta  of  the  town, 
in  the  presence  of  the  constable  and  of  two 
or  more  persons,  defendant  drew  and  ex- 
hibited a  deadly  weapon  "in  a  mde  or  aagrj 
and  threatening  manner,"  not  drawn  or  ex- 
hibited in  self-defense,  the  use  of  the  dis- 
junctiTo  "or"  instead  of  the  form  used  in 
the  statute,  "in  a  rude,  angrj  and  threaten- 
ing manner,"  will  not  be  preiumed  to  have 
misled  the  jury,  or  to  have  injured  the  de- 
fendant, under  the  eireumstancos  of  the  ease. 
People  V.  Price,  9  Cal.  App.  218,  08  Pao. 
647. 

[e]  In  view  of  the  facts  In  evidence,  the 
conrt  properly  refused  a  requested  instruc- 
tion as  to  the  law  pertaining  to  an  officer 
niahing  an  arrest  without  warrant,  and  as 
to  the  right  of  the  defeodnnt  to  resist  an 
unlawful  arrest. — People  v.  Price,  9  Cal.  App. 
218,  OS  Pae.  647. 

1  183.    8«V-defonM. 

[a]  The  court  should  have  given  the  fol- 
lowing requested  instraction;  "Evidence  has 
been  introdaeed  by  tbe  prosecution  in  this 
ease  to  show  that  defendant  prior  to  the 
shooting  had  had  illicit  intercourse  with  his 
daughter.  I  charge  you  that  although  it 
should  appear  to  you  from  the  evidence  that 
such  a  state  of  affairs  exists,  nevertheless 
the  defendant  would  not  for  that  reason  be 
deprived  of  the  right  of  self-defense,  either 
in  protection  of  his  life  or  the  prevention  of 
great  bodily  injury,  nor  would  he  be  de- 
prived of  the  right  to  the  indulgence  the  law 
allows  for  a  killing  upon  a  sudden  quarrel 
or  in  the  hest  of  passion.  Whether  or  not 
tbe  defendant  had  at  some  previons  time 
committed  another  crime  different  from  that 
for  which  he  is  being  tried  cannot  be  taken 
into  consideration  by  you  as  a  reason  for 
convicting  him  of  the  crime  with  which  he 
is  charged."— People  v.  Cook,  148  Cal.  334, 
83  Pae.  43. 

[b]  Where  the  teatimony  of  a  defendant 
charged  with  mnrder  showed  a  clear  case  of 
self-defense  against  an  attack  upon  him  by 
iteceased  with  ■  knife  with  threat  to  cut 
his  throat,  defendant  was  entitled  to  cor- 
rect instructions  as  to  his  right  to  stand  his 
ground  against  such  an  attack;  and  it  was 
reversible  error  to  instruct  the  jury  that  "be- 
fore a  person  can  be  justified  in  killing  a 
human  being  on  the  ground  of  self-defense, 
he  must,  when  attacked,  employ  all  reason- 
able means  within  his  power  consistent  with 
safety  to  avoid  the  danger  and  avert  the 
necessity  for  the  killing,"  The  fact  that  the 
jury  were  elsewhere  correctly  instructed  on 
the  sabjeet  does  not  answer  tbe  objection, 
as  the  result  served  but  to  confuse  the  jury, 
and  to  render  it  impossible  to  determine 
whether  they  followed  the  law  as  correctly 
or  as  incorrectly  given. — People  v.  Uaughs, 
149  Cal.  E53,  8fl  Pae.  187. 

[c]  A  request  for  an  instruction  as  to  the 
right  of  tbe   defendant   to   visit  his   minor 


child  wherever  it  might  be,  which  under  the 
evidence  might  imply  his  right  to  enter  tha 
house  of  another  by  force  for  that  purpose, 
was  properly  refused,  as  tending  to  mislead 
tbe  jury.  It  is  sufficient  that  bis  right  peace- 
ably to  visit  his  child  waa  recognized  in  the 
charge  of  tbe  court.— People  v.  Feld,  140  CaL 
464,  86  Pae.  1100. 

[d]  The  court  properly  instnictod  tha  jury 
that  if  they  believed,  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  defendant 
wrongfully  and  unnecessarily  brought  on  the 
struggle,  and  became  and  was  the  aggressor, 
and  did  not  attempt  to  abandon  or  withdraw 
from  the  altercation,  and  during  the  alter- 
cation killed  tbe  deceased,  the  defendant 
could  not  avail  himself  of  the  plea  of  self- 
defense,  in  esse  he  so  created  a  real  or  ap- 
parent necessity  for  the  killing  by  bis  own 
unlawful  acts;  and  that  the  jury  are  the 
judges  of  the  facts  in  the  case. — People  v. 
Taylor,  4  Cal.  App.  31,  87  Pae.  215. 

[f]  Upon  a  prosecution  for  murder,  in  which 
defendant  testified  that  deceased  occupied 
a  room  in  a  lodging-house  kept  by  her,  and 
had  attempted  to  commit  rape  upon  her,  and 
shortly  prior  to  the  sbooting  he  had  made 
an  indecent  proposal,  which  led  her  to  be- 
lieve that  he  intended  to  force  her  to  have 
sexual  intercourse  with  him  against  her  will, 
and  armed  herself  with  a  revolver  to  pro- 
tect herself,  which  she  exhibiUd  to  him,  and 
ordered  him  to  leave  the  house,  when  the 
revolver  was  accidentally  discharged,  result- 
ing in  his  death,  she  had  a  right  to  an  in- 
struction based  upon  ber  testimony,  declar- 
ing that  she  had  a  legal  right,  under  the 
circumstances,  to  arm  herself  for  ber  own 
protection,  and  to  demand  that  he  leave  the 
house,  and  that  if  the  pistol  was  accidentally 
and  unintentionally  discharged,  resulting  in 
bis  death,  the  jury  should  acquit  tbe  defend- 
ant.— People  V.  Williamson,  6  Cal.  App.  336, 
02  Pae.  S13. 

[g]  A  requested  instruction  as  to  self-de- 
fense, based  upon  defendant's  mere  belief 
that  he  was  In  danger  of  suffering  bodily 
harm  and  injury  from  the  prosecuting  wit- 
cess,  which  eliminated  all  elements  of  the 
character  of  the  injury  threatened,  and  the 
resBonablenesB  of  the  belief  upon  defendant's 
part,  was  properly  refused. — People  v.  Islar, 
8  Cal.  App.  600,  07  Pae.  685. 

§  186.    Accidettt4l  ElUlug, 

[a]  On  a  trial  for  murder  in  which  the  de- 
fense was  that  the  killing  was  accidental,  it 
is  proper  for  the  court  in  its  instrnctions 
to  reaa  to  the  jury  section  1105  of  the  Penal 
Code,  as  fallows:  "Upon  a  trial  for  murder, 
the  coDimission  of  the  homicide  by  the  de- 
fendant being  proved,  the  burden  of  prov- 
ing circumstances  of  mitigation,  or  that  jus- 
tify or  excuse  it,  devolves  upon  him,  nnless 
the  proof  on  the  psrt  of  the  prosecution  tends 
to  show  that  the  crime  committed  only 
amounts  to  manslaughter,  or  that  the  de- 
fendant was  justifiable  or  exooBabte."  The 
phrase  "the  commission  of  the  homicide  by 
the  defendant  being  proved,"  is  properly  con. 
stmed  as  an  expression  of  a  condition  or 
event  upon  which  the  succeeding  part  of  tbe 
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tBitmetioD  would  become  applicable,  and,  «■- 
peciallj  in  view  of  th«  other  iDStraetioiiB, 
eeold  not  have  been  interpreted  by  the  jury 
as  an  intimation  by  the  court  that  the  eom- 
misaion  of  the  homicide  by  the  defendant 
bad  been  proved. — People  t.  OriU,  151  CaL 
592,  91  Pae.  615. 

$  180.    DegTM  of  OCsiiM— Mnrdsr. 

[a]  iDBtmctiona  defining  murder  in  the 
aeeond  degree  and  manslaaghter  ought 
■trietly  to  follow  the  language  of  the  Penal 
Cade  defining  them. — People  v.  Maushs,  149 
Cal.  253,  80  Pae.  187. 

[b]  An  inatrnction  that  "it  is  only  neeea- 
aary  that  the  act  of  killing  be  preceded  by 
a  eoDcuTTence  of  the  will,  deliberation  and 
premeditation  on  the  part  of  the  ilayer,  and 
if  nteh  is  the  case  the  killing  is  murder  in 
the  first  degree,"  is  erroneouB  in  not  being 
qualified  by  stating  that  the  act  of  killing 
moat  be  "the  resalt  of"  such  eoncnrience  as 
well  as  preceded  by  it. — People  t,  Maoghs, 
149  Cal.  253,  86  Pae.  187. 

[c]  Wheio  the  evidence  disclosed  no  self- 
defense  or  facts  justifying  a  verdict  of  man- 
alaughter  or  murder  in  the  aeeond  degree,  an 
instraetiou  relating  to  murder  in  the  first  de- 
gree that  "it  is  only  necessary  that  the  act 
of  killing  be  preceded  by  a  concurrence  of 
will,  deliberation  and  premeditation  on  the 
part  of  the  slayer;  and  if  such  is  the  case, 
the  killing  is  murder  of  the  first  degree,  no 
matter  how  rapidly  these  acta  of  the  mind 
may  suceecd  each  other,  or  how  quickly  they 
may  be  followed  by  the  act  of  killing,"  is 
not  erroneous  as  omitting  the  words  "and 
the  result  of"  after  "preceded  b^,"  where  in 
a  preceding  part  of  the  instructions  the  jury 
had  been  expressly  told  that  "the  intent  to 
kill  must  be  the  result  of  deliberate  premedi- 
taUon."— People  v.  Ye  Foo,  4  Cal.  App.  730, 
Ii9  Pae.  450. 

[d]  Wbere  a  defendant,  charged  with  mur- 
der in  the  first  degree,  was  convicted  of  mur- 
der in  the  eecond  degree,  which  is  snataiued 
by  the  evidence,  any  criticised  instmctiona 
as  t«  murder  in  the  first  degree  could  not 
be  prejudicial,  and  an  instruction  as  to  mur- 
der in  the  first  degree  which  omits  an  ac- 
curate atatement  of  the  law  on  that  sob- 
jeet  is  to  be  considered  in  connection  with 
the  entire  charge  relating  thereto,  and  if,  as 
a  whole,  it  correctly  states  the  law  as  to 
miirder  in  the  first  degree,  it  is  free  from 
error.— People  v.  Quimby,  6  Cal.  App.  482, 
92  Pae.  493. 

te]  Every  charge  of  murder  includes  a 
arge  of  manslaughter;  and  the  jury  were 
properly  instructed  to  that  effect. — People  T. 
Borrego,  7  Cal.  App.  813,  95  Pae.  381. 

S  192.    F«nn  of  Verdict. 

[a]  Where  the  verdict  was  for  manslaughter, 
and  at  first  improperly  fixed  the  term  of 
imprisonment  of  the  defendant,  the  court 
properly  i  net  meted  them  to  eliminate  the 
portion  fixing  the  punishment,  that  the  pun- 
ishment was  entirely  for  the  court,  but  it 
iras  not  a  matter  so  arbitrary  as  to  preclude 
a  reeommendation.  The  jury  then  properly 
retired   and   complied  with   the   instruction, 


and  the  verdict  was  properly  rendered  after 
it  was  returned  in  due  form,  with  a  recom- 
mendation of  defendant  to  the  mercy  of 
the  court.— People  v.  Taylor,  i  Cal.  App.  31, 
87  Pae.  E15. 

VnL    HEW  TBIAIh 


aociate  for  manslaughter  and  hia  acquittal 
for  murder,  the  associate  might  have  been 
protected  from  testifying  for  defendant  that 
he  fired  the  fatal  shot  on  the  ground  that  it 
would  tend  to  convict  himself,  and  that  he 
eonid  give  such  testimony  with  impunity 
upon  a  new  trial  of  the  defendant,  does  not 
conclusively  entitle  the  defendant  to  a  new 
trial.- People  v.  Sullivan,  3  Cal.  App.  S02, 
86  Pae.  834. 

§  202.    Newly  DlscoTared  Erldenc*. 

[a1  Held,  that  affidavits  of  newly  diseov- 
erea  evidence  tending  to  impeach  the  teeti- 
mony  of  the  pawnbroker  as  to  the  identity 
of  the  pistol  sold  by  him  to  defendant,  one 
of  which,  if  believed  to  be  true,  would  have 
justified  a  new  trial,  but  which  was  meager 
in  detail  and  open  to  grave  suspicion  from 
the  statements  which  it  contained  as  well  aa 
from  the  absence  of  statements  it  should 
contain,  were  addressed  to  the  discretion  of 
the  court,  and  that  It  cannot  be  said  that  it 
abused  its  discretion  in  distrusting  the  affida- 
vits and  in  denying  the  new  trial  for  the 
alleged  newly  discovered  evidence.  (Beattv, 
C.  J.,  disaenti  ng.)— People  v.  Weber,  149  Cal. 
325,  86  Pae.  671. 

[b]  Where  a  bread-knife,  claimed  to  have 
been  in  the  hands  of  the  deceased,  had  been 
described  at'  the  trial  saffieiently  for  all  pur- 
poses of  the  defense,  its  discovery  after  the 
trial  beneath  the  hooae  of  deceased  is  not 
ground  for  a  new  trial  merely  for  the  par- 

Sose  of  enabling  it  to  be  introduced  in  evt- 
ence.— People  v.  Peld,  149  Cal.  461,  86  F&e. 
1100. 
[cl  An  affidavit  made  by  the  associate,  who 
had  been  convicted  of  manslaughter,  that  he 
would  testify  upon  a  new  trial,  if  granted 
to  the  defendant,  that  he  bad  fired  the  fatal 
shots  in  self-defense,  when  there  can  be  no 
doubt,  from  the  evidence,  that  each  of  the 
men  knew  every  fact  and  circumBtanee  known 
by  the  other,  cannot  be  said  to  constitute 
newly  diBCovered  evidence.  The  motion  for 
a  new  trial,  on  that  ground,  was  addressed 
to  the  discretion  of  the  court,  and  it  can- 
not be  said,  in  view  of  the  record  upon  ap- 
peal, that  it  was  BD  abuse  of  discretion  to 
refuse  to  grant  a  new  trial  based  upon  such 
affidavit.-^eople  v.  Sullivan,  8  Cal.  App.  502, 
86  Pae.  834. 

§  203.  Proceedings  U  Naw  TrIaL 
[a]  Where  a  defendant  charged  with  mni^ 
der  of  the  first  degree  is  convicted  of  murder 
of  the  first  degree  with  the  penalty  of  im- 
prisonment for  life,  such  judgment  of  con- 
viction is  not  a  bar  to  the  InQiction  of  the 
death   penalty  upon  a  retrial   of   the  aame 
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b;  abortion,  and  conTieted  of  manalanghte 
DEder  BO  improper  ins^ctioD  on  that  ques- 
tion, for  wbich  error  the  eause  was  remanded 
'  for  a  new  trial  bj  the  snpreme  court,  tbo 
conviction  for  manalaugbter,  thongh  held  er- 
roueooa,  was  an  acquittal  of  tbe  charge  of 
murder,  and  the  new  trial  mnnt  be  limited 
to  the  charge  of  manBlanghter. — Huntington 
V.  Supsrior  Court,  5  Cal.  App.  288,  90  Pae. 

(cj  Where  the  defendant  charged  with  mur- 
der was  convicted  of  manelaughter,  and  on 
bia  appeal  a  new  trial  waa  granted,  if  -e 
fail!  before  the  new  trial  to  plead  the  former 
conviction,  or  once  in  Jeopard}',  he  may  be 
retired  for  murder  and  convicted  of  murder 
in  the  second  degree. — People  t.  Solani,  0  Cal. 
App.  103,  01  Fac.  6S4. 

[dj  Where  the  defendant,  withont  inter- 
posing anj  plea  of  former  conviction  or  jeo- 
pardy at  the  second  trial,  availed  himself 
of  ail  the  ehalleoges  allowed  npon  a  charge 
of  murder,  and  onl^  after  argument  to  the 
jnrj  was  allowed  npon  request  to  interpose 
a  plea  of  former  conviction,  whicb  waa  de- 
fective in  not  stating  where  tbe  jndgment 
was  rendered,  as  required  bj  subdivision  3 
of  section  1017  of  the  Penal  Code,  and  after 
instructioDB  were  given,  and  when  tbe  jury 
were  returning,  to  bring  In  their  verdict, 
defendant  asked  leave  to  correct  tbe  plea, 
tbe  court  did  not  abuse  its  discretion  in  re- 
ceiving the  verdict  of  conviction  of  murder 
In  the  second  degree,  without  granting  de- 
fendant's request. — People  v.  Solani,  S  Cal. 
App.  103,  91  Pao.  654. 

[e]  Tbe  defendant  was  not  prejudiced  by 
the  refusal  of  the  court  to  allow  a  correc- 
tion of  hii  plea,  where  it  appears  that  the 
sentence  imposed  npon  him,  upon  the  con- 
viction of  murder  in  the  second  de^ee,  was 
identical  with  that  imposed  upon  him  under 
the  former  conviction  for  manslaughter. — 
People  V.  Solani,  S  Cal.  App.  103,  91  Pac. 
654. 

[f]  Under  a  charge  of  murder,  though  it  be 
a  chaise  of  murder  in  procuring  a  death  by 
abortion,  and  evidence  tending  to  show  mur- 
der, a  verdict  of  manslaughter  may  be  sup- 
ported. Such  verdict  constitutes  an  acquit- 
tal of  any  higher  ofTense;  and,  notwitlistand- 
ing  the  reversal  of  the  judgment  for  man- 
slaughter upon  appeal,  the  defendant  cannot, 
upon  a  second  trial,  be  convicted  of  any  other 
or  greater  charge  than  menelaughter. — Peo- 
ple V.  Huntington,  8  Cal.  App.  Q12,  07  Pae. 
760. 

[g]  On  a  second  trial  for  manslaughter,  tbe 
facts  of  the  case  may  be  proved  to  support 
a  verdict  for  manslaughter,  though  tbey  may 
tend  to  prove  a  higher  offense;  and  where 
a  verdict  only  of  roanslauehter  ia  claimed 
on  a  second  trial  nnder  a  charge  of  murder 
in  causing  death  by  an  abortion,  and  the 
court  properly  instmcta  the  jarr  upon  the 
supposition  that  if  they  believed  the  facts, 
they    ahoold    And    &   verdict    only    of    raan- 


slaughter,  in  view  of  the  former  verdict  of 
manslaughter,  it  ia  not  a  tenable  ground  of 
objection  that  ft  charge  of  murder  waa  proved. 
People  T.  Huntington,  8  CaL  App.  S12,  07 
Pac  760. 

IZ.     APPEAZ.  Aim  EEEOB. 
BILL   OP   EXCEPTIONB — STAT    OP   EXECtJTION 
OR    SENTENCE    FENDINO    FBEFAKATIOM. 

laio. 

DESTRUCTION  OF  FAST  OF  BEOOKD — ^EFFEOT, 

REVIEW  OF  QUESTIONS  OP  PACT.  1 113. 
HABULEBS    AND    PREJDDICIAL    ERROR — KIS- 
CONDDCTF  OP  JOROR,  )  314K- 

EXHIBITS  LEFT  WITH  JUB?,  t  31554- 

ADUIBSION  OF  EVIDENOB,  1  ZIT. 

EXCLUSION  OP  EVIDENOE,  I  SIB. 

.  INBTRDOnOKS     GIVES     AMD     BEPDSBD, 

(SIB. 

§  210.    Bin  Of  Exceptloiu — Stay  of  Bxec» 

tlon  ox  SttiteuM  Pendlns  Frvparatloa. 
[a]   Defendant    convicted    of    murder,    and 

sentenced  to  state  prison  for  life,  is  entitled 
to  a  stay  of  proceedings  for  ten  days  after 
judgment,  and  for  such  further  time  aa  the 
court  may  grant  for  preparing  and  present- 
ing a  dr^Ft  of  his  bill  of  exceptions,  and  for 
its  settlement,  provided  tbe  defendant  exer- 
cises proper  diligence  in  its  preparation. — 
People  V.  QaUanar,  144  Cal.  6S6,  79  Pac  378. 

§  2iiyi.  Destrnctioa  of  Fart  of  BocoiO— 
Effect 
[^a]  Upon  appeal  from  a  judgment  of  con- 
viction of  murder  committed  by  poisoned 
candy  mailed  to  the  deceased,  the  mere  fact 
that  photographic  exhibits  of  handwriting  of 
defendant  made  by  experts  and  forming  part 
of  the  record  on  appeal  were  destroyed  by 
the  fire  of  April  IS,  1906,  without  the  fault 
of  any  person,  cannot  require  this  court  to 
presume  that  the  defendant  did  not  have 
a  fair  trial,  or  to  reverse  the  judgment  based 
on  the  verdict  of  the  jury  which  heard  all 
of  the  testimony  and  saw   the  exhibits  of 


Pac.  861. 

§  212.    BoTlflw  of  Qnestioiii  of  Fact. 

[a]  Where  there  was  evidence  tending  to 
support  a  verdict  of  guUty  of  murder  in  the 
first  degree  against  the  defendant,  it  must 
be  assumed  in  support  of  the  verdict  that 
tbe  evidence  given  for  the  prosecution  was 
true,  notwithstanding  eonSicting  evidence  to 
the  contrary  on  behalf  of  the  defendant,  and 
this  conrt  is  powerless  to  interfere  with  the 
verdict  of  the  jury  under  each  circumstances. 
People  r.  Feld,  149  Cal.  464,  86  Pac.  1100. 

[b]  Where  the  homicide  was  admitted,  and 
the  evidence  was  conflicting  as  to  the  in- 
sanity of  the  defendant  being  ancb  as  would 
excuse  him  from  crime,  the  verdict  Is  suf- 
ficiently supported, — People  v.  Willard,  150 
Cal.  543,  89  Pac.  124. 

[cl  In  a  prosecution  for  murder,  where  the 
evidence  as  to  tbe  insanity  of  the  defendant 
is  substantially  conflicting,  the  finding  of  the 
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joij  OB  that  dsfenae  If  eooeluBiTA  on  ■ppeal. 
People  V.  Cl&ik,  161  CtO.  200,  90  Pbc.  549. 
[d]  UpciD    «    conTietion    of    manslangliter, 
wbera  there   was  Home   avidencB   from  which 


bodily  injury  when  he  fired  the  fatal  ahot, 
thoD^h  there  was  other  evidence  from  which 
the  jury  might  have  inferred  that  the  claim 
of  lelf-defenae  was  supported,  *nd  wfaieb 
would  have  justified  them  in  so  finding,  the 
qaestion  -was  one  for  the  jurr  to  determine, 
and  with  their  conclusion  this  court  eannot 
interfere, — People  v.  Wright,  4  Cal.  App,  704, 
89  Pae.  364. 

[e]  Wbere  the  defendant  waa  charged  with 
murder  and  convicted  of  manslaughter  he 
cannot  be  heard  to  complain  of  tlist  veidict 
on  the  gronnd  that  the  evidence  would  have 
joatifled  a  conviction  for  murder.  He  can- 
not thus  complain  of  the  more  favorsble  ver- 
diet  on  that  ground. — People  T.  Borrego,  7 
Cal.  App.  613,  95  Pac.  381. 

i  214^1-     Haimlem  and  Prajndldal  Bnrar  — 
Mlacondnct  of  Juror. 

Sa]  Where  a  juror  violated  the  admonition 
the  eanrt  in  asking  the  deputy  sheril  hav- 
ing charge  of  the  jury  ai  to  the  punishment 
for  manslanghteii  to  which  the  answer  was 
"I  don't  know,"  it  does  not  appear  that  the 
mlacondnct  of  the  juror  whs  bo  prejudicial 
as  to  demand  a  reversal. — People  v.  Qnlmby, 
i  CaL  App.  4S2,  9S  Pae.  493. 

I  2I&V'i.    Exhibit!  Left  vith  Jvxj. 

[a]  The  meia  fact  that  the  garments  worn 
by  the  person  assaulted,  which  were  re- 
ceived in  evidence  on  the  trial  and  then 
examined  and  iuspected  by  the  jury,  were 
on  the  floor  of  the  courtroom  and  in  the 
sight  of  the  jury  while  they  were  deliberat- 
ing in  that  room  on  their  verdict,  does  not 
compel  tlie  conclusion  that  such  garments 
were  examined  by  the  jury  during  their  de- 
liberation. Even  if  inch  examination  had 
been  made,  it  would  have  been  without  preju- 
dice to  the  dpfendsnt. — People  v.  Hower,  161 
Cal.   638,  91  Pac.  507. 

§  217.    ~—  Admlnlon  of  Evidence. 

[a]  It  was  not  prejudicial  error  for  the 
court  to  permit  a  model  of  the  porch  where 
the  deceased  waa  atanding  when  shot  by  the 
defendant  to  be  erected  in  the  courtroom,  and 
to  be  introduced  in  evidence. — People  Y. 
ManghB,  149  Cal.  £53,  S6  Pac.  1S7. 

[b]  Though  it  was  error  not  to  strike  out 
hearaay  evidence  of  complaint  by  defend- 
snt'a  mother  about  his  manners,  made  prior 
to  the  homicide,  in  his  presence,  without  evi- 
dence as  to  bis  conduct  at  that  time;  ;et  the 
error  is  not  so  material  as  to  require  a  re- 
versal.—People  v.  Weber,  140  Cal.  325,  88 
Pac.  671. 

[e]  Where  an  expert  had  testified  that  the 
bttlleta  taken  from  the  bodies  of  defendant's 
deceased  mother  and  sister  had,  in  his  opin- 
ion, been  fired  from  the  pistol  in  evidence, 
basins  it  upon  similarity  of  bullets  fired  by 
hiniselt  from  the  same  pistol,  and  the  court 


had  stricken  out  his  testimony  at  to  the  bul- 
lets on  the  ground  that  the  question  was  oua 
for  the  jury,  and  the  whole  testimony  of 
the  expert  was  treated  as  stricken  out,  the 
fact  that  in  reciting  the  exhibits  referred  to, 
the  exhibit  of  the  bullet  takt>n  from  the  body 
of  the  sister  was  omitted,  could  not  have  re- 
sulted in  injuri 
V.  Weber,  149  ( 

id]  The  refusal  to  atrike  out  the  testimony 
the  physician,  that  he  believed  the  bullet- 
wound  to  have  been  produced  by  a  3 2 -caliber 
bullet,  was  harmless,  when  the  bullet  which 
inflicted  the  wound  was  recovered  and  was 
proved  without  dispute  to  have  been  a  32'Cali- 
ber  pistol  bullet.— People  v.  Weber,  1*9  CaL 
32S,  86  Pac.  S71. 

[e]  la  a  prosecution  for  murder,  where  in 
the  evidence  offered  by  the  defense  there  waa 
BO  substantial  proof  that  at  the  time  of  the 
killing  the  deceased  had  any  feeling  of  jeal- 
ousy toward  the  defendant  on  account  of  the 
latter's  relations  with  the  wife  of  tlie  de- 
e eased,  and  no  proof  at  all  that  the  defendant 
then  supposed  that  the  deceased  was  moved 
by  jealous  rage,  the  admission  in  rebuttal  of 
the  evidence  of  the  wife  of  the  deceased  to 
the  effect  that,  so  far  as  she- knew,  the  de- 
ceased never  had  or  pretended  to  Ikave  any 
jealousy  of  the  defendant,  was  a  mere  tech- 
nical error  and  waa  without  prejudice. — Peo- 
ple V.  Byan,  152  Cal.  304,  02  Pac.  853. 

[f]  Where  a  witness  for  the  prosecution  haa  . 
testified  that  he  met  the  deceased  on  the 
dsy  of  the  murder  it  is  not  prejudicial  to  the 
defendant  to  permit  him  to  further  state  that 
the  deceased  told  him  he  was  unwell  and  waa 
going  to  a  certain  place  to  see  a  doctor.— 
Peo^e  T.  Helm,  152  Cal.  532,  03  Pae.  90. 

[g]  Upon  a  trial  for  murder  of  a  policeman, 
statements  made  by  the  deceased,  in  the  pres- 
ence and  hearing  of  defendant  and  his  as- 
sociate after  their  arrest  for  the  murder, 
that  the  associate  had  first  attacked  him, 
and  that  he  grappled  with  him,  whereupon 
defendant  took  something  from  his  pocket, 
and  shot  him  twice,  were  admissible,  not  as 
independent  proof,  but  as  calling  for  a  re- 
ply  in  connection  with  proof  that  they  were 
not  prevented  from  making  a  reply,  and  that 
neither  of  them  made  anv  response  to  such 
statements.— People  v,  Sullivan,  3  Cal.  App. 
502,  86  Pac.  834. 

[h]  When,  upon  a  trial  for  murder,  a  wit- 
ness for  the  prosecution  stated  that  he  saw 
defendant  on  the  evening  of  the  homicide, 
and  that  defendant  then  asked  the  witness 
whether  he  was  "a  union  man  or  a  scab," 
and  that  he  told  him  he  was  neither,  and  that 
he  could  not  remember  what  repl}|  defend- 
ant made,  whereupon  he  was  asked  if  he  had 
not  stated  on  a  designated  occasion  to  per- 
sons named,  that  defendant  replied  that  ha 
would  be  "an  interested  spectator,"  the  over- 
ruling of  an  objection  thereto  was  harmless, 
where  the  witness  replied  that  he  was  rattled, 
and  did  not  know  exactly  what  he  said  to 
them,  and  there  was  no  subsequert  attempt 
to  show  what  he  did  say  to  the  person  named. 
People  T.  Duncan,  8  CaL  App.  186,  86  Pae. 
414. 
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&  witness,  and  aBked  if  she  wsa  the  defend- 
snt's  wife  at  the  time  of  the  assault,  when, 
upon  her  stating  that  the  eonld  not  remem- 
ber, no  fnrtber  questions  were  asked. — People 
V.  Johnson,  9  Cal.  App.  233,  BS  Pac  682. 

[j]  It  was  piejudicial  error  upon  croBS-ex- 
amination  of  the  defendant  to  compel  him  to 
state   that   he   hid   a  loaded   revolver   on   his 

E remises,  beside  the  pUtol  and  shotgun  which 
ad  been  used  by  the  defendant  and  Identi- 
fied, and  with  relation  to  which  loaded  re- 
volver he  had  not  testified  in  ehief,  and  which 
was  not  in  evidence,  and  to  the  posseegion 
of  which  the  district  attornev  alluded  in  argu- 
ment.— People  v.  Smith,  9  Cal.  App.  G44,  99 
Pac  1111. 

§  21B.    Ezclnaion  of  BTtdone«. 

[^a]  Where  the  son  of  deceased  bad  testified 
witsoat  objection  to  the  apparent  alarm  of 
the  inmates  of  the  ho  nee  upon  learning  that 
defendant  was  seeking  to  gain  admission, 
there  was  no  prejudicial  error  in  refusal  of 
the  court  to  strike  out  further  evidence  hf 
bim  that  when  his  father  started  from  the 
kitchen   to   the    door   he    handed   witness   a 


.  Feld,  149  CaL  464^  SS 


-  Instmctlon*  Oiren  and  Kef  tiMd. 


first  and  second  degree,  and  directs  it  to  ac- 
quit the  defendant  altogether  unless  it  found 
him  gniltj  of  one  of  such  offenses,  the  re- 
fusal to  in  struct  as  to  what  evidence  would 
justifv  a  verdict  of  manslaughter  is  without 
prejudice  to  the  defendant,  as  it  will  be  pre- 
sumed that  unless  the  jurors  are  satisfied 
beyond  s  reasonable  doubt  of  the  defendant's 
Kuilt  of  the  higher  ofTonees,  tbey  will  per- 
form their  duty  and  acquit,  even  though  tney 
be  satisfied  that  he  is  guilty  of  the  lesser 
ofFense. — People  v.  Brawn,  3  CaL  App.  178, 
84  Pac.  670. 

[b]  Where,  npon  a  former  trial,  there  had 
been  an  acquittal  of  murder,  by  a  verdict 
for  manslaughter,  and  upon  the  second  trial 
the  jury  were  instructed  that  if  they  be- 
lieved, beyond  a  reasonable  doubt,  that  the 
defendant  is  guilty  of  murder  in  the  first  or 
second  degrees  or  of  mauBlaughter,  they  must 
find  the  defendant  guilty  of  manslaughter, 
an  instruction  as  to  what  constituted  murder 
in  the  first  decree  is  not  prejudicial  where 
there  was  nothing  mialeading  in  the  instruc- 
tions taken  as  a  whole. — People  t.  Wright,  4 
Cal.  App.  704,  89  Pac.  364. 

[e]  It  was  prejudicial  error  to  refuse  the 
requested    instruction,    and    to    give    an    im- 

E roper  substitute  submitting  the  question  of 
iw  to  the  jury  to  determine  whether  she  had 
the  right  to  order  the  defendant  to  leave  his 
room,  at  the  time  of  the  shooting,  though 
giving  the  remainder  of  the  instruction  sub- 
stantially as  requested,  with  reference  to  the 
right  to  carry  the  revolver  for  the  purpose  of 
self-defense,  and  to  an  acquittal  if  the  kill- 


ing was  accidental  and  aniDtentlonal. — Peo^e 
V.  Williamson,  6  Cal.  App.  336,  92  Pac.  313. 

[d]  The  fact  that  eorreet  instructions  ap- 
plicable to  murder  in  the  first  degree  and 
Justifiable  homicide  stated  the  law  more 
iroadly  than  the  facts  of  the  ease  raqnired 
'    render   them   prejudicial.     The  jurors 


omprehend  and  understand  the  pertinency  of 
the  evidence  before  them  to  the  court's  dec- 
laration of  the  law. — People  v.  Quimby,  6  Cal. 
App.  482,  92  Pae.  493. 

[e]  Upon  the  trial  of  a  defendant  charged 
with  murder,  where  the  sole  defense  was  in- 
sanity at  the  time  of  the  homicide,  render- 
ing bim  without  volition  or  responsibility, 
and  powerless  to  know  or  appreciate  the 
wrongfulness  or  criminality  of  his  act,  and 
there  was  evidence  strongly  tending  to  sus- 
tain such  defense,  an  instruction  to  the  effect 
if  defendant  was  insane  he  could  not  be 
found  guilty  of  murder  in  the  first  degree, 
because  incapable  of-  forming  that  wiUful, 
deliberate  and  premeditated  malice  afore- 
thought which  constitutes  such  crime,  stand- 
ing alone,  without  any  other  qualification  in 
the  charge  as  to  the  law  of  insanity  as  a 
defense  to  crime,  is  highly  prejudicial,  and 
is  ground  for  reversal  of  a  judgment  of  con- 
viction of  murder  in  the  second  degree. — Peo- 
ple V.  EeUey,  7  Cal.  App.  654,  95  Pac.  43. 

[f]  Upon  the  trial  of  a  defendant  charged 
with  murder^  where  there  was  evidence  for 
the  prosecution  tending  to  show  murder,  and 
for  the  defendant  tending  to  show  that  he 
acted  in  self-defense,  it  was  prejudicial  error 
to  instruct  the  jury  that  they  should  consider 
the  situation  of  the  defendant  and  the  manner 
in  which  he  would  be  affected  by  the  verdict 
in  determining  the  weight  of  his  testimony,  as 
being  in  effect  an  argument  against  the  de- 
fendant upon  a  matter  of  fact. — People  v. 
Borrego,  7  Cal.  App.  613,  95  Pac.  381. 

tg]  Where  the  convietion  was  of  tho  minor 
ense,  included  in  the  eharge,  of  an  assault 
with  a  deadly  weapon,  requested  instructions 
relating  solely  to  what  was  necessary  to  es- 
tablish the  intent  to  commit  murder,  and  as 
to  the  definition  of  murder  and  manslaughter,. 
became  immaterial,  and  their  refusal  was  ren- 
dered harmless  and  no opre judicial. — People  V. 
Itlar,  8  Cal.  App.  600,  97  Pae.  685. 

[h]  A  vague  and  inaccurate  instruction  ■■  to 
the  responsibility  of  the  defendant  for  an  ac- 
cidental killing  while  engaged  in  an  unlawful 
act,  which  ignores  the  question  whether  or  not 
the  accidental  discbarge  of  the  pistol  was 
caused  by  an  unlawful  act,  should  not  have 
been  given,  but  the  giving  thereof  waa  with- 
out prejudice  to  the  defendant^  when  the  io- 
Btructions  as  a  whole  eoncerntng  accidental 
killing  given  at  defendant's  request  were- 
qnite  as  favorable  to  the  defendant  as  the 
law  would  permit,  and  require  the  jury  to  find 
for  the  defendant,  if  they  believe  from  the- 
evidence  that  deceased  was  killed  from  the 
accidental  discharge  of  the  revolver,  or  if  they 
have  a  reasonable  doubt  upon  that  subject^ 
and  when  the  court  in  other  parts  of  the 
charge  gave  full  and  complete  instruetiona  a» 
to  the  degrees  of  murder,  and  as  to  what  eon- 
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(titntei  man  slaughter,  both  voluntary  and 
involuntary.— People  ».  Qarnett,  9  C*l,  App. 
194,  Q3  Pac.  247. 

[i]  Upon  the  trial  of  a  charge  for  murder, 
where  there  is  no  pretense  that  the  defendant 
fired  the  fatal  ihot,  and  he  ie  charged  ai 
principal  on  the  theory  that  he  aided  and 
abetted  the  crime,  and  was  a  eo-con  spiral  or 
with  the  person  who  fired  it,  if  the  circum- 
Etances  of  the  ease  were  such  that  it  waa 
prejudicial  error  to  refuse  a  requested  in- 
Etroetion  as  to  manslaaghter,  as  to  the  one 
who  filed  the  shot,  it  was  equally  prejudicial 
error  to  refuse  such  instruction  as  to  the  de- 
fendant, who  as  aider  and  abettor  can  be 
guilty  of  no  higher  offense  than  the  principal 
who  committed  the  homicide, — People  t.  Bide- 
linger,  9  Cal.  App.  2BS,  99  Pac.  39Cr. 

[j]  Upon  a  trial  for  murder,  apparently 
growing  out  of  labor  tronbles,  it  being  proved 
that  both  parties  were  armed  and  that  the 
defendant  was  wounded,  bat  it  is  not  shown 
with  certainty  who  fired  the  fatal  shot,  and 
defendant  waa  eonvicted  of  marder  in  the 
second  degree,  it  was  prejudicial  error,  re- 
quiring a  reversal,  to  refuse  to  instruct  the 
jury  aa  to  the  law  of  manslaughter  at  defend- 
ant's request. — People  v.  Hayes,  9  Cal.  App. 
301,  99  Pae.  886. 

[k]  An  instruction  that  the  only  relation  or 
object  in  considering  the  teatimony  as  to  the 
shooting  of  the  other  person  was  to  illustrate 
or  establish  the  intent  or  motive  with  which 
the  homicide  charged  was  done,  and  that  be- 
fore the  jury  could  consider  such  shooting 
they  must  be  satisfied  beyond  a  reasonable 
doubt  that  defendant  shot  such  other  person 
willfully,  unlawfully,  and  intentionally,  other- 
wise the  teetimoDy  on  that  question  shonld 
be  disregarded,  conld  not  be  prejudicial  to 
the  appellant.— People  v.  McCIure,  148  Cal. 
41S,  S3  Pac.  437. 

[Ij  Where  the  defense  waa  the  Insanity  of 
the  defendant,  and  the  court  at  instance  of 
the  defendant  and  of  its  own  motion  had  fully 
instructed  the  jn^  npOD  the  subject  of  in- 
sanity, and  that  if  they  found  him  unable 
at  the  time  of  the  homicide  to  distinguish  be- 
tween right  and  wrong  aa  to  the  act  charged 
they  should  acquit  him,  he  was  not  prejudiced 
by  the  refusal  of  a  requested  instruction  that 
if  the  jury  found  him  then  insane  they  should 
disregard  his  declaration  and  statements  then 
made. — People  v.  FaUon,  149  Cal.  2ST,  S6  Pao. 
«89. 

[m]  The  offense  of  an  aisanlt  with  a  deadly 
weapon  with  intent  to  commit  murder  em- 
braces the  lesser  offenses  of  assault  with  a 
deadly  weapon  and  simple  assault,  to  consti- 
tote  either  of  which  the  specifle  intent  which 
is  an  easential  element  of  the  higher  crime  is 
not  necessary;  and  on  a  trial  under  an  in- 
formation charging  such  higher  offense,  in 
which  the  court  correctly  iustracted  the  jury 
BB  to  the  various  kinds  or  grades  of  offense 
included  in  tbe  information,  a  further  instruc- 
tion on  the  subject  of  intoxication,  to  the 
effect  that  "evidence  of  drunkennese  can  only 
be  eonsidered  by  the  jury  for  the  purpose  of 
determining  the  degree  of  crime,"  must  bo 
eonatmed  as  authorising  them  to  take  the  fact 
of  intoxication  into  eonaideration  in  detet- 
Cal.  DiSMl — m 


mining  as  to  which  of  the  various  kinds  or 
grades  of  offense  included  iu  the  information 
the  defendant  was  guilty.  So  construed,  the 
instruction  was  not  prejudicial. — People  v. 
Hower,  ISl  Cal.  63B,  91  Pae.  507. 

[nj  A  verdict  of  murder  in  the  second  de- 
gree necessarily  implies  a  finding  by  the  jury 
that  tbe  killing  was  without  deliberation  and 
premeditation,  and  hence  an  erroneous  instruc- 
tion on  these  subjects  would  be  harmless  if  it 
was  declared  to  be  applicable  only  to  murder 
of  tbe  first  degree. — People  v.  Byan,  152  Cal. 
364,  92  Pac.  853. 

[o]  An  erroneous  instruction  as  to  the  defini- 
tion of  murder  of  the  first  degree  is  without 
prejudice  when  the  defendant  was  convicted 
of  murder  of  the  second  degree. — People  v. 
Besold,  151  Cal.  3S3,  97  Pac.  871. 


§  220.    Extent  Of  Pnnlshment. 

[a]  Section  246  of  the  Penal  Code,  imposing 
the  death  penalty  upon  a  person  guilty  of  an 
assault  with  a  deadly  weapon  while  under- 
going a  life  sentence  in  the  state  prison,  is 
constitutional.— People  v.  Quijada,  154  Cal. 
213,  97  Pac.  GS9. 

[b]  It  is  immaterial  whether  the  man- 
slaughter claimed  was  voluntary  or  involun- 
tary. The  statute  does  not  distinguish  tbe 
kinds  of  manslaughter  in  prescribing  the  pun- 
ishment therefor. — People  v.  Huntington,  8 
Cal.  App.  612,  97  Pae.  760. 

HnSBAMS  AND  WIFE. 

Inelnds  Ui*  multal  nlatlan;  rlglits,  powers, 
dattn.  and  UalilliUii  of  muilsd  parsons,  u  twtwMtt 
tlmns«lv»s  ind  u  to  Dtheii,  Inddant  to  the  «t- 
in«DC*  ot  the  rilxtloa  or  arlflns  from  eonvoraneas 
or  ■(Toamonts  la  oonalilacatloa  or  In  oonugniiuM  of 
murlsco;  dlublUtiu  and  prlvlleCfs  ol  rauried 
vamin  bj  tmiou  ot  tlialr  cavartnia,  Uid  protoctlaii 
of  thalr  parsons  and  propaity;  and  lelal  procaadings 
affacttnf  hnibands  and  wlvai  and  Uialr  piopartr. 
L  MUTUAL    EIGHTS,    DUTIES    AND 

LIABILITIES,  Si  1-12. 
n.  MARRIAGE   SETTLEMENTS,   Ji   13- 
16. 
in.  CONVEYANCES,    CONTRACTS  AND 
OTHER        TRANSACTIONS        BE- 
TWEEN HUSBAND  AND  WIFE,  SB 
17-27. 
y.  WIFE'S  SEPAKATE  ESTATE,  H  S3- 
99. 

A.  What  Constitutes,  fj  63-70. 

B.  Bights  and  Liabilities  of  Husband, 

S3  71-78. 
D.  Conveyances     and     Contracts     to 
Convey,  H  90-99. 
TI.  ACTIONS,  iJ  100-123. 
Vn.  COMMUNITY    PHOPEETT,    H    124- 
172. 
Vin.  SEPARATION       AND       SEPABATE 
MAINTENANCE,  SJ  173-189. 
VS.  ENTICING    AND    ALIENATING,  II 
190-190. 
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$  4.    Snpport  of  FunllT. 

[a]  Where  the  wife  hu  abandoned  the  hna- 
band  without  JQBtiftcatian,  it  ia  her  dntj  to 
return  and  conform  to  his  reaaoDable  place 
and  mode  of  living  as  the  head  of  the  family. 
It  is  not  the  dutj  of  the  hnsband  M  aban- 
doned bj  the  wife  to  solicit  her  return,  aod 
until  her  offer  to  return,  no  obligation  of 
support  reetB  upon  him. — Eeaaler  v.  Keaaler, 
2  Cal.  App.  S09,  83  Pac.  £57. 

[b]  A  huaband,  whose  wife  is  living  sepa- 
rate and  apart  from  him  by  agreement,  is 
not  liable  for  necesaaries  supplied  to  her. — 
McEee  r.  Cunningbam,  2  CaL  App.  esi,  84 
Pac.  £60. 

§  ID.  NecsssarlM  and  Famllj  Expanses, 
[s]  Under  section  174  of  the  Civil  Code, 
to  render  the  husband  liable  for  goods  fur- 
nished to  the  wife,  the  articles  mnat  be  necaa- 
aary  for  her  support,  and  the  hnaband  mnat 
have  neglected  to  make  adequate  proTiaion 
for  her  aupport.  Soth  are  essential. — Hoey 
V.  Hechtman,  2  Cal,  App.  180,  83  Pae.  85, 

[b]  It  cannot  be  truthfully  taid  that  the 
hnsband,  who  ia  able  to  earn  wagea  and  carry 
on  business,  hss  pnt  it  out  of  bis  power  to 
perform  the  obligation  to  support  ois  wife, 
by  making  a  eouveyanca  of  his  separate  prop- 
erty to  Ua  daughter. — K easier  v.  Kessler,  8 
Cal.  App.  609,  83  Pae.  257. 

[c]  A  husband  is  bound  to  support  hia  wife, 
and  where  be  has  deserted  her  without  just 
cause,  and  provides  her  with  no  means  of 
support,  she  is  entitled  to  nae  the  money 
of  the  huaband,  which  comes  lawfully  in  her 
ban  da,  with  which  to  provide  herself  with 
the  necesgariea  of  life,  and  in  such  ease  equity 
and  good  conscience  will  not  permit  the  hus- 
band to  recover  the  money  from  her  as  had 
and  received  to  bia  use.— WhitUe  v.  WhittU, 
5  Cal.  App.  ess,  91  Pac  170. 

[d]  The  enrviving  hnsband  is  liable  for 
the  funeral  expenses  of  hia  wife,  where  hs 
haa  reaources  sufficient  to  respond. — Estate 
of  Filzpatrick,  1  Cof.  Pro.  Dec,  117. 

n,    UABJtIAOE  BETTT.EMENTa, 

§  16.    OtMiatlon  and  Effect. 

[a]  Where  a  woman,  in  an  antenuptial  con- 
tract, has  released  all  rights  in  the  property 
of  her  intended  husband  as  his  heir,  in  con- 
sideration of  his  agreed  action,  if  )ie  fails  to 
perform  material  covenants  on  his  part,  she 
may  show  this  and  still  claim  her  rights  as 
his  heir. — Estate  of  Warner,  S  Cal.  App.  861, 
02  Pac,  IBl. 

[bj  The  payment  of  the  (1,000  agreed  upon 
in  the  antenuptial  contract,  if  the  wife  re- 
ceives it  at  all,  will  be  not  because  the  law 
of  descent  casts  it  upon  her,  but  under  the 
terms  of  the  contract.— Estate  of  Warner,  6 
Cal.  App.  361,  98  Pac,  191, 

[g]  Whatever  interest  the  wife  acquires  in 
nity  property,  or  the  husband's  sep- 


arate property,  she  acquires  m  heir;  and  an 
antenuptial  agreement,  under  which  the  pro- 
posed husband  agrees  to  support  the  proposed 
wife  and  her  daughter,  to  pay  her  (100  per 
year,  and  (1,000  at  his  death,  in  considera- 
tion of  which  she  relinquishes  and  disclaims 
any  right  or  Interest  in  or  to  bis  property 
as  heir  or  otberwiae,  cannot  be  construed  as 


of  the  community  proper^  or  separate  prop- 
erty of  the  husband  thereafter  acquired, 
neither  of  which  could  vest  in  her  as  heir 
until  his  death. — Estate  of  Warner,  6  Cal, 
App.  361,  92  Pac,  191. 

m.  CONVSTANCES,  COKTIU.0T8  AND 
OTHEB  TBANSACnONB  BETWEEN 
HUSBAND  AND  WIFE. 

§  17.  Validity  of  TianaactlonB  In  Owiend. 
[a]  A  huaband  ia  bound  by  sections  158  and 
2228  of  the  Civil  Code  to  act  in  the  highest 
good  faith  toward  his  wife,  and  may  not 
obtain  any  advantage  over  her  by  the  slight- 
est misrepresentation,  concealment,  threat  or 
adverse  pressure  of  any  kind.  There  must  be 
no  constrsint  upon  her  or  against  her  free 
will  of  what  she  is  unable  to  refuse.  He 
must  deal  with  her  at  arm's-length. — Tordi 
V.  Yordi,  6  Cal.  App.  20,  01  Pac.  348. 

§  21.  Salea  and  Tianofers  of  Personal  Prop- 
erty. 

[a]  A  deed  by  a  husband  to  his  wife  of  all 
bis  personal  property  to  become  operative 
at  his  death,  is  not  effective  to  carry  a  bank 
deposit  left  by  him,  when  he  made  no  assign- 
ment of  the  passbook  to  ber,  nor  any  check 
or  order  relating  thereto,  bnt  retained  the 
passbook,  made  deposits,  and  drew  therefrom 
at  bis  will  until  hie  death,  upon  which  event, 
the  whole  residue  of  tbe  bank  deposit  be- 
came assets  of  his  estate,  properly  chargeable 
to  tbe  wife  as  administratrix. — Estate  of 
Hall,  154  CaL  527,  9S  Pac.  269. 

g  2S.  OmTsyancea  by  Wife  to  or  for  Hns- 
band. 
[a]  Undue  influence  will  not  be  presnmed 
In  any  transaction  between  husband  and  wife 
from  the  mere  existence  of  tbe  marital  rela- 
tion; nor  will  tbe  want  of  consideration  of  a 
conveyance  of  the  wife  to  the  buaband  raise 
a   presumption   of   undue   influence   from    tbe 


V.    WIFE'S  SEPABATB  ESTATE. 
A.    WHAT  CONBTITUTEa, 

CREATION  AND  NATUBB  OF  SEPASATB  ES- 
TATE IN  OENEBAL,  |  fiS. 

0IFT8,  i  SB. 

PBOPEETY  OONVBYED  TO  OB  FOB  UHK  0» 
WIFE,  1  ei. 

PBOPEBTT  FUBOHASED  WITH  WIFE-B  UONET, 

gas. 

BYIDBIIOB    AS    TO    OWNERSHIP  —  FRE3niIP> 

TIONB  AND  BtJRDEN  OP  PBOOP.  }  eS. 
WEIGHT  AND  SUFFICIENCY,  t  TO. 
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S  6S.    OT«atIon  and  NUim  of  B«p«nt«  B^ 
tftt«  In  GeneiaL 
[a]  AH  propertj  of  b  nurried  womui  owned 
b;-    her    before    marriage,    and    all    property 
which  Bhe  acquire*  during  marriage  dj  way 


I  S8.     Olfti. 

[a]  Where  the  haeband  on  the  day  of  the 
marriage  ezeented  and  delivered  to  the  wife 
property  of  the  valne  of  $4,000,  in  considera- 
tion of  love  and  affection,  the  title  thereto 
became  absotntely  Tested  in  her. — Yordi  v. 
Yordi,  S  Cal.  App.  £0,  91  Pac.  US. 

S  SI.  Prop«rtr  OonTsyad  to  or  for  Um  of 
Wlfv. 
[a]  Where  title  stands  of  record  in  the  name 
of  the  wife  in  order  to  constitute  the  prop- 
erty 10  taken  in  her  name  the  separate  prop- 
erty of  the  wife,  it  mult  be  soown  either 
that  it  was  purchased  with  her  leparato 
funds,  or  that  it  was  given  to  her  by  the 
husband. — Nils  an  v.  Sarment,  153  Cal.  S24, 
126  Am.  St.  Bep.  91,  96  Pac.  315. 

§  63.    Prop«r^     FucbaMd      irtOi     Wlfa't 
Money. 

[a]  An  agreement,  in  consideration  of  the 
joining  by  the  wife  in  a  mortgage  npon  the 
homestead,  that  part  of  the  money  borrowed 
should  be  nsed  Dy  her  In  the  purchase  of 
stock  in  ■  corporation,  and  that  such  stock 
■bonld  be  her  separate  property,  and  be 
pledged  to  secure  the  mortgage  debt,  made 
such  stock  her  separate  property,  and  it  could 
not  be  attached  or  sold  under  execution  for 
the  bosband'a  debt. — Yardley  v.  San  Joaqnin 
Talley  Bank,  3  Cal.  App.  651,  86  Pae.  978. 
S  es.  ETldenc«  ai  to  Ownonhlp — Premimp- 
Uoju  and  Bnrdon  of  Proof. 

[a]  The  presumption  arising  under  the 
amendment  of  18S9  to  section  164  of  the  Civil 
Code,  that  property  conveyed  to  the  wife  is 
her  separate  property,  cannot  be  deemed  con- 
clnsive,  and  may  be  overcome  by  proof  that 
the  porchase  was  made  with  community 
funds.  In  such  ease  the  propertj^  remains  the 
property  of  the  husband,  and  is  liable  for 
the  community  debts.'~Bekins  t,  Dieterle,  5 
Cal.  App.  690,  91  Pac.  173. 

[b]  The  amendment  of  Msreh  IS,  1S89,  to 
seetion  164  of  the  Civil  Code,  changing  this 
presumption  bv  adding  to  the  section  the 
words  "but  wnenever  any  property  is  eon- 
Tcyed  to  a  married  woman  b^  an  iuitrument 
in  writing,  the  presumption  is  that  the  title 
is  thereby  vested  in  her  as  her  separate  prop- 
erly," nnd  providing  that  such  presumption 
should  be  concloeive  in  favor  of  a  purchaser 
or  enenmbraneer  in  good  faith  and  for  a  vatu- 
abla  consideration,  ii  not  retroactive,  and  haa 
no  application  to  property  acquired  by  hus- 
band or  wife  before  its  enactment. — Booker 
T.  Castillo,  154  Cal.  672,  98  Pac.  1067. 

§  70.    Wel|[ht  and  Snflleiencr. 

[a]  The  claim  by  the  wife  that  the  property 
waa  hen,  and  that  she  was  about  to  sell  it. 


«nd  the  objection  of  the  husband  that  she 
could  not  sell  it  unless  he  signed  the  deed, 
cannot  be  eanstrued  as  an  admission  on  his 
part  that  the  land  was  her  separate  property, 
or  that  she  had  the  right  to  sell  it. — Nilson 
T.  Sarment,  153  Cat  624,  126  Am.  St.  Bep. 
91,  96  Pae.  810. 

[b]  Where  H  appears  that  the  purchase 
price  of  real  estate  waa  paid  from  the  sep- 
arate property  of  a  married  woman,  and  the 
deed  was  taken  in  her  name,  and  the  hus- 
band, upon  her  death,  avers  in  his  petition 
for  letters  of  administration  that  such  pro[)- 
erty  waa  the  separate  property  of  the  de- 
cedent, and  swears  to  the  same  effect  on  the 
hearing  of  the  petition,  and  also  in  the  in- 
ventory and  appraisement,  his  admissions  are, 
when  unexplained,  conclusive  of  the  char- 
acter of  the  property. — Estate  of  Clancv,  S 
Gof.  Pro.  Dee.  430. 


§  75.    Aottaorlty  as  Wife's  Agsnt  or  Attorney. 

[a]  A  contract  for  the  exchange  of  lands  , 
belonging  to  a  wife,  executed  by  her  husband 
as  her  agent,  without  her  presence,  and  with- 
out her  written  authority  or  her  written  rati- 
fication of  the  exchange,  is  not  binding  upon 
her;  and  her  oral  consent  to  the  exchange  is 
not  the  equivalent  of  such  written  authority 
or  written  ratification  thereof, — Shanks  & 
Uarcb  T.  Uichael,  4  Cal  App.  553,  88  Pac. 
596. 

§  78.    Improvomonts   by   Hnstand. 

[a]  A  husband  cannot  recover  payments 
voluntarily  made  by  him  for  repairs,  im- 
provements, and  the  like  on  the  separate 
property  of  his  wife,  nor  can  he,  by  making 
advances  for  the  benefit  of  such  property, 
acquire  any  interest  therein. — Estate  of 
Clancy,  S  Cof.  Pro.  Deo.  430. 


§  90.  Oonveyancsa  by  AgmXa  or  Attorneys, 
[al  A  written  agreement  by  the  owner  of 
lana  to  pay  a  broker's  commigaion  for  effect- 


eration,  where  no  written  consent  of  the  wife 
to  the  exchange  was  procured,  and  no  ex- 
change was  accomplished.  The  broker's  com- 
missions are  not  earned  by  secuTinr  her  oral 
consent,  in  the  absence  of  a  special  contract 
to  that  effect.— Shanks  ft  March  T.  Michael, 
4  Cal.  App.  553,  es  Pac.  696. 

TL    ACTIONS. 

§  lOS.  Bigbta  of  Action  by  Ensbaad  or  Wife, 
or  Both — In  Boq^ect  to  Community  Frop- 
orty. 
fa]  The  fact  that  the  note  and  mortgage 
were  made  payable  to  the  wife  did  not  divest 
her  husband  of  his  ownership  thereof  as  com- 
munity property,  in  the  abeeuee  of  evidence 
that  he  intended  to  make  her  a  gift  cf  the 
same.    The    husband   hat   the    right   to   sue 
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therefor  and  reeover  it  U  eommunitj  prop- 
ert7,  SB  a  neceuary  incident  to  hii  right  to 
the  control  and  disposition  of  such  pTopert7. 
Brenneke  t.  Smallman,  2  Cal.  App.  300,  83 
Pae.  302. 

[b]  Where  the  complaint  was  joined  in  by 
husband  and  wife  ss  coplaintiffa,  and  alleged 
a  loan  from  the  husband  to  the  defendant 
front  their  joint  earnings,  and  that  tiie  note 
and  mortgage  nere  executed  to  the  husband 
thraugb  the  wife,  and  that  the  husband  was 
the  owner  and  holder  thereof,  there  was  no 
need  at  litigation  bj  the  husband  against 
the  wife  beifare  .enforcing  his  rights  against 
the  defendant,  and  tbe  wife  is  estopped  from 
claiming  anything  in  her  own  right  against 
tbe  defendant. — Brenneke  t.  Smallman,  2  Cal. 
App.  306,  83  Pac.  302. 

§  104.    In  Bespect  to  Wlfet  Bepatat* 

Ptoper^. 
[a]  A  wife  who  is  living  Beparste  and  apart 
from  her  husband  can  sue  alone  to  recover 
her  separate  property  without  joining  lier 
husband  as  a  party, — Duncan  v,  Duncan,  6 
Cal.  App.  404,  92  Pac.  310. 

I  113.    FUadlDg. 

[a]  In  an  action  by  a  husband  to  recover 
damages  (or  tbe  death  of  bis  wife,  alleged 
to  have  been  caused  by  the  negligent  mal- 
practice of  the  defendant  as  hpr  physician, 
ttie  complaint  need  not  expressly  aver  that 
the  husband  is  tbe  heir  of  his  deceased  wife, 
where  it  is  alleged  that  she  was  his  wife  at 
the  time  of  her  death. — Qroom  v.  Bangs,  1S3 
Cal.  456,  96  Fac.  503. 

[b]  If  a  wife  is  authorized,  by  reason  of 
her  relation  to  her  husband,  the  nature  and 
character  of  the  goods  purchased,  and  tba 
husband's  circumstances,  to  purchase  them, 
the  goods  were  in  law  sold  to  the  husband, 
and  the  averment  should  have  been  to  that 
effect.~Haey  v.  Eecbtman,  S  Cal.  App.  ISO, 
83  Fac.  65. 

[c]  A  complaint  against  a  hnsbsnd  for  nec- 
essaries furnished  to  the  wife,  which  neither 
alleges  a  sale  to  the  husband  nor  that  the 
husband  had  neglected  to  make  adequate  pro- 
viaion  for  the  support  of  his  wife,  states  no 
cause  of  action. — Hoey  y.  Hecbtman,  i  Cal. 
App.  120,  83  Pae.  85. 

§  118.    TrlaL 


wife,  that  tbe  husband  authorized  the  pur- 
chase and  agreed  to  pay  tbe  [)Tice,  and  that 
he  alone  is  liable,  is  not  outside  tbe  issues, 
and  is  sufficient  to  sustain  a  judgment  against 
tbe  husband. — UcKee  v.  Conningham,  2  CaL 
App.  681,  84  Pac.  260. 

I  120.    Judgmont— Against  Wlf«  Fersonallx. 

[a]  A  judgment  quieting  title  to  land,  ren- 
dered against  a  married  woman  in  an  action 
brought  against  her  alone,  in  which  she  was 
sued  by  the  maiden  name  under  which  she 
acquired  the  interest  claimed  by  her  in  tbe 
property,  is  not  void,  either  because  of  tba 
nonjoinder   of   her    husband   as   a   party   d«- 


fendant,  or  because  she  was  not  sued  by  her 
then  married  name.  And  it  makes  no  differ- 
ence, in  such  a  case,  whether  the  judgment 
was  rendered  by  default,  upon  a  substituted 


a  personal  service.— Emery  v.  Kipp,  154  Cal. 
83,  129  Am.  St.  Bep.  141,  97  Pae.  17,  19  L. 
B.  A.,  N.  8.,  983. 
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[a]  Neither  the  amendment  of  Uareb  3, 
1893,  nor  tbe  amendment  of  Uarcb  4,  1897, 
has  any  application  to  a  case  where  the  mar- 
ried woman  has  simply  purported  to  mortgage 
property  as  security  for  a  debt.  A  mortgage 
IS  not  a  convey ance  within  the  meaning  of 
section  164  of  the  Civil  Code  as  so  amended. 
Booker  v.  Castillo,  154  Cal.  072,  98  Fac.  1067. 

[b]  Neither  the  amendment  of  March  3, 
1893,  to  section  164  of  tbe  Civil  Code,  eon- 
aisting  of  the  addition  of  the  following  words: 
"And  in  eases  where  married  women  have 
conveyed  real  property,  which  they  acquired 

trior  to  Ma^  19,  1689,  tbe  husbands,  or  their 
eirs  or  assigns,  of  said  married  women  aball 
be  barred  from  commencing  any  action  to 
show  that  said  real  property  was  community, 
or  to  recover  said  reij  property  from  and 
after  July  1,  1804";  nor  the  amendment  of 
March  4,  ISST,  which  made  the  amendment 
of  March  3,  1893,  applicable  to  future  as 
well  as  past  conveyances,  and  provided  tbat 
as  to  future  "conveyances"  tbe  action  must  be 
commenced  within  "one  year  from  the  filing 
for  record  in  tbe  recorder's  office  of  such  con- 
veyances," purport  to  change  the  presumption 
arising  out  of  a  conveyance  made  to  a  mar- 
ried woman  prior  to  May  19,  1889,  when  th« 
amendment  of  March  19,  1S89,  took  effect. 
Both  of  snch  Bmendments  are  simply  statute* 
of  limitation.— Booker  v.  CastiUo,  154  CaL 
672,  98  Pac.  1067. 

§  126.    Uazlcan  Lftw. 

[al  The  rents  and  profits  of  Mexican  land 
held  by  a  reddest  of  California  are  mbjeet 
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to  the  laws  of  Uexico,  and  b^  those  tawi 
they  are  eommunity  property, — Estate  of 
Hale,  2  Cof.  Pro.  Dec.  191. 

$  127.    \niat  Law  Oovonia. 

[a]  Where    a    married    man    picka    orchiUa 

in  Uexico  from  land  owned  by  himaelf  and 
his  copartners  and  ahipa  the  product  to  mar- 
ket in  England,  and  the  returns  are  re- 
mitted to  him  at  a  point  over  one  thoueand 
miles  from  the  place  ot  production,  these 
products  together  with  real  estate  purchased 
with  tbeir  proceeds  in  California  are  com- 
munity property.-— Estate  of  Hale,  2  Cot. 
Pro.  Dee.  191, 

[b]  Lands  purchased  in  a  community  prop- 
erty state  with  funds  derived  from  real 
property  acquired  in  a  common-law  etate 
become  the  separate  property  of  the  bus- 
baud,  even  if  the  funds  were  acquired  in 
the  other  state  under  circumstances  which 
would  have  made  the  land  from  which  it 
was  derived  community  property, — Estate  of 
Hale,  2  Cof.  Pro.  Dee.  ISl. 

§  12S.    Piopert;  Held  at  Time  of  Muilage. 

[a]  AU  property  of  a  married  man  owned 
by  him  before  marriage,  and  all  property 
which  he  acquires  during  marriage  by  way 
of  gift,  bequest,  devise  or  descent,  together 
with  the  rents,  issues  and  profits  of  all  snob 
property,  is  bis  separBts  estate,  (Instruc- 
tion I.)— Estate  of  McGinn,  3  Cof.  Pro.  Dec 
28. 

[b]  Separate  property  intenningled  with 
community  property  so  that  its  identity  is 
lost  becomes  itself  a  part  of  the  community 
estate,— Eetate  of  Fay,  3  Cof.  Pro.  Dec 
270. 

[e]  Separate  property  does  not  lose  its  qual- 
ity as  such  by  passing  through  various  muta- 
tions, so  long  as  it  can  be  identified,  and 
profit*  therefrom  take  on  the  same  charac- 
ter; but  when  profits  aeerae  from  separate 
funds  ao  commingled  with  the  common  prop- 
erty that  their  identity  is  lost,  such  profits 
are  community  property,  if  it  does  not  ap- 
pear what  proportion  thereof  pertains  to  the 
separate  and  what  to  the  common  property. 
Estate  of  Foster,  4  Cof.  Pro.  Dec.  33. 


§  129.    Frop«rt7  AcanlrMI  DnilJig  OoTBTtare. 

[a]  Prior  to  the  adoption  of  the  amendment 
of  March  19,  1S89,  to  section  164  of  the 
Civil  Code,  the  presumption  was  that  property 
conveyed  to  either  husband  or  wife  after 
their  marriage  by  a  conveyance  other  than  a 
deed  of  gift  was  community  property,  and 
this  presamntion  could  be  overcome  only  by 
a  showing  tnat  the  property  was  in  fact  ac- 
qaired  by  the  sponse  in  such  a  way  as  to 
make  it  separate  property  under  the  provisions 
of  sections  162  and  les  of  the  Civil  Code,  In 
the  absence  of  sncb  a  showing  the  presump- 
tion was  controlling. — Booker  v.  Castillo,  154 
CaL  672,  98  Pae.  1067. 

[b]  All  property  acquired  dnring  the  mar- 
riage by  either  husband  or  wife,  which  is 
not  acquired  by  way  of  gift,  bequest,  de- 
Tise  cr  descent,  or  as  the  rents,  issues  or 
prafita   of   property   so   acquired,   or  as   the 


rents,  itsaca  or  profits  of  property  ewned  by 
such  ipoQse  at  the  time  of  marriage,  i- 


tate  0 


I,  3  Cof,  Pro.  Dec.  26. 


§  131.  ProcoedB  of  Insurance. 
[a]  Where  the  house  and  lot  standing  in 
the  wife's  name  was  not  her  separate  prop- 
erty, the  assuinption  that  the  insurance  money 
wqs  payable  to  her  in  the  event  of  loss  by 
fire,  would  not  make  the  money  her  separate 
property,  any  more  than  the  burnt  bouse  was 
sncb,~-Nilion  v.  Sarment,  153  Cal.  521,  126 
Am.  St.  Bep.  91,  96  Pac.  315. 

§  1341/1.    Money  Bonewed. 
[a]  Money  borrowed  by  a  married  n 


§  13S.    Property  Pnicbsaod. 

[a]  Where  property  is  aeqaired  by  funds 
belonging  partly  to  the  separate  property 
of  one  sponse  and  partly  to  the  common  prop- 
erty, the  property  so  acquired  becomes  in  part 
the  separate  property  of  the  spouse  who 
furnishes  the  funds  from  his  or  her  separate 


and   community  funds  invested   in   it. — 
Estate  of  Leahy,  3  Cof.  Pro.  Dec.  384. 

[b]  The  changing  of  the  form  does  not  de- 
stroy the  identity  of  separate  property, — Es- 
tate of  Leahy,  3  Cof.  Pro.  Dec.  364. 

§  137.    Property  PtircbaMd  by  Wlf*  or 

Conveyed  to  Her. 
[a]  Where  part  of  the  purchase  price  of 
real  property  was  obtained  by  the  decedent 
by  the  pledge  of  his  separate  property,  and 
there  is  not  monev  enough  on  hand  in  the 
estate  to  redeem  tue  pledge,  the  remote  con- 
tingency that  the  estate  of  decedeut,  might, 
at  some  time,  be  able  to  redeem  it,  cannot 
change  the  character  of  the  transaction  so  as 
to  make  the  real  estate  common  property  for 
the  pnrpose  of  a  bomestead  application. — Es- 
tate of  Leahy,  3  Cof.  Pro.  Dec.  364. 

S  139,    Benta  and  Froflta  of  Separata  Prop- 

[a]  The  rule  that  property  purchased  *ith 
the  rents  and  profits  of  laud  which  is  the 
separate  estate  of  the  husband  becomes  like- 
wise bis  separate  property  is  restricted  to 
cases  where  the  purchase  money  is  the  pro- 
ceeds of  land  used  in  the  ordinary  manner, 
and  does  not  extend  to  eases  where  the 
products  are  shipped  to  a  distant  country 
and  used  in  a  business  venture. — Estate  of 
Hale,  2  Cof.  Pro.  Dec.  191, 

[b]  The  sums  gained  by  two  investments 
in  this  case  of  a  portion  of  the  testator's 
separate  property  in  Pacific  Mail  stock  were 
held  not  "earnings,"  but  belonged  to  the 
category  of  "rents,  issues  and  profits,"  and 
formed  a  part  of  his  separate  property. — Es- 
tate of  OrannU,  3  Cof.  Pro,  Dec,  429. 

§  141.    Eanlnga  of  Hutand  and  Wife. 

[a]  The  earnings  of  the  wife  are  as  much 
pert  of  the  community  property  as  are  the 
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§  144.    Erldance  u  to  OhuMtM  of  Piop- 

orty. 
[a]  Tha  character  of  aa  eitste  as  aeparate 
OT    eommnnit^    property    ii    not    affected    hf 
any  declaratioD  of  the  testator,  but  U  de- 


Dec.  33. 

§  145.    Frenunpttoiit    and    Bordon    of 

Proof. 

[a]  The  amendment  to  section  1S4  of  tbe 
Civil  Code  in  ISSB,  ereating  a  presumption  in 
favor  of  separate  property  where  title  is 
taiien  in  tbe  wife's  name,  is  not  retroactive; 
and  where  the  deed  was  taken  in  the  wife's 
name  prior  to  that  amendment  the  presump- 
tion is  that  she  held  it  as  community  prop- 
erty, and  the  deed  alone  cannot  show  the 
contrary. — Nilson  v.  Sarment,  153  Cal.  &24, 
12S  Am.  St.  Rep.  SI,  96  Pac.  315. 

ib]  Where  tbe  only  earnings  of  the  testator, 
ter  bis  second  marriage,  were  $90U  dur- 
ing a  period  of  eisht  years,  while  the  ap- 
praised value  of  his  estate  was  over  $86,000, 
it  was  in  this  case  held,  following  the  rule 
that  there  is  no  presumption  that  the  testa- 
tor supported  the  family  out  of  his  sepa- 
rate estate  and  preserved  tbe  comnnnity 
funds  intact,  and  considering  the  small ness 
of  the  sum  earned  as  compared  with  the  value 
of  tbe  whole  estate,  that  tbe  entire  estate 
was  separate  property. — Estate  of  Qranois,  S 
Cof.  Pro.  Dec.  429. 

[o]  Bea)  estate  acqaired  by  parcbase  by  a 
married  man  is  prima  facie  community  prop- 
erty, and  the  burden  rests  apon  one  who 
asserts  the  contrary  to  establish  his  con- 
tention by  clear  and  certain  proof. — Estate 
of  Foster,  4  Cof.  Pro.  Dec.  83. 

§  146.    AdmlsalUIl^. 

[a]  In  an  action  by  the  husband  BKain^t 
tbe  administrator  of  his  deceased  wife,  to 
establish  that  real  property  standing  in  the 
deceased  wife's  name  was  paid  for  with 
commQDity  fund*,  and  was  community  prop- 
erty, where  tbe  court  found  that  one  lot 
was  held  in  trust  for  the  community,  but 
that  another  lot  was  conveyed  by  the  hus- 
band to  tbe  wife  as  a  gift,  and  ail  the  evi- 
dence tending  to  rebut  that  of  plaintiff  was 
in  the  nature  of  admissions  by  him  against 
interest,  and  tbe  oral  evidence  of  such  ad- 
missions was  conflicting,  it  was  prejudicial 
error  to  admit  a  waiver  of  letters  by  the 
huBband,  and  request  for  defendant's  appoint- 
ment, appended  to  a  petition  for  letters,  Btat- 
ing  that  such  other  lot  was  th:  propeTty  of 
the  deceased  at  the  time  of  her  death,  with- 
out preliminary  proof  that  the  husband  had 
read  the  netition  and  knew  its  contents  when 
he  aignea  the  waiver. — Denting  v.  Gamble,  S 
Cal.  App.  771,  91  Pac.  408. 

[b]  Tbe  declarationa  of  a  person  since  do- 
ceased  are  admissible  to  show  that  bis  es- 
tate is  community  property. — Estate  of  Fay, 
3  Cof.  Pro.  Dec.  270. 


[e]  Books  of  account  kept  by  a  man  and 
by  %  corporation  of  which  he  was  the  con- 
trolling owner  are  admissible  after  his  death 
to  show  that  real  estate  acouired  by  him 
during  coverture  came  from  the  proceeds  or 
income  of  property  owned  by  nim  before 
marriage. — Estate  of  Foster,  4  Cof.  Pro.  Dec 
33. 


§  147. 


-  Weight  and  Snffldencj. 


the  money  derived  from  sales  of 
tbe  wife's  separata  property,  was  deposited 
bv  the  wife  to  the  credit  of  tbe  aeeount  of 
tne  husband  in  a  local  bank,  where  be  kept 
his  money,  and  that  he  drew  from  the  same 
in  payment  of  all  general  expenses  of  him- 
self and  wife,  and  for  purposes  of  invest- 
ment of  property  in  his  own  name,  and  that 
it  was  generally  understood  between  tbem, 
without  express  words,  that  this  waa  a  com- 
mon fund,  to  be  used  indiscriminately  for  the 
benefit  of  the  community,  and  that  it  was  so 
treated  for  fifteen  years,  without  objection 
by  her  or  demand  for  an  aecounting,  is  suf- 
ficient, notwithstanding  opposing  circum- 
stances, to  sustain  the  finding  in  favor  of  the 
husband. — Title  Ins.  &  Trust  Co.  v.  Ingeraoll. 
163  Cal.  1,  94  Pac.  94. 

[b]  It  is  not  essential,  in  order  to  support 
flodiD^B  for  tbe  husband,  that  the  under- 
standing between  the  husband  and  wife  waa 
that  her  separate  money  delivered  to  him 
should  be  treated  as  community  property,  and 
that  the  wife  converted  it  into  community 
property,  that  the  husband  should  show  an 
express  agreement  to  that  effect  on  the  part 
of  the  wife.  The  change  in  tbe  status  of 
the  property  may  be  shown  by  the  nature  of 
the  transaction,  or  appear  from  surrounding 
circumstances,  if  clearly  evincing  tbe  inten- 
tion of  the  wife  to  change  such  statna. — Title 
Ina.  &  Tmst  Co.  t,  Ingersoll,  1S3  Cal.  1,  H 
Pac.  94. 

[el  Where  the  court  foand  apon  eofflcient 
evidence  that  the  property  lived  upon  by 
hosband  and  family  and  taken  in  the  wife's 
name,  was  acquired  with  community  funds 
paid  for  by  the  husband;  but  further  finds 
that  the  property  was  ^iven  to  her  by  the 
husband,  the  latter  finding  must  be  deemed 
against  tbe  evidence  where  the  husband,  with- 
out conflict,  testified  that  ha  bought  It  for  a 
home,  and  did  not  intend  to  make  a  gift 
thereof  to  the  wife,  and  no  eireumstance* 
appear  sufficient  to  justify  the  Inference  that 
it  was  her  separate  property,  or  to  overcome 
the  presumption  that  it  was  eommunity  prop- 
erty.—Nilson  V.  Sarment,  153  Cat  524,  I2S 
Am.  8t  Bep.  91,  96  Pae.  316. 

[d]  The  circumstaneea  that  the  deed  de- 
scribed the  land  as  encumbered  by  a  mort- 
gage, to  be  paid  by  the  grantee,  where  It  was 
in  fact  fnlly  paid  by  the  husband  with  eom- 
munity funds,  and  that  the  property  was  in- 
sured in  the  wife's  name,  and  the  loss  was 
made  payable  to  her,  and  that  deeds  of  trust 
were  executed  by  husband  and  wife  to  secure 
loans,  with  a  proviso  for  reconveyance  to  the 
wife,  were  none  of  them  sufficient  to  over- 
come tbe  presumption  that  the  record  title 
left  in  the  wife's  name,  was  community  prop- 
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erty.— Nllson  ▼.  Sanoent,  153  Cal.  S24,  128 
Am.  St.  Bep.  SI,  96  Pae.  313. 

[e]  Th«  proviBion  for  leeoDvejmnte,  or  any 
reeonvajance  actaally  made  in  a  vife'i  tmat 
deed  to  a  third  party,  eonid  have  no  legal 
effect  otherwise  than  to  make  the  record 
title  clear,  ainee  npon  payment  of  the  debt, 
the  puTpossB  of  tbs  triut  ceased  and  the 
property  at  once,  without  ■  reconveyance, 
revested  in  the  party  or  parties  who  had 
owned  it  before.  The  record  title  left  in  the 
wife  is  no  evidence  that  she  held  it  other- 
wise than  as  community  property. — Nilson 
V.  Sarment,  153  Cal.  524,  126  Am.  St.  Rep. 
01,  96  Fae.  315. 

S  148.    Bl^ts  of  Eoabaad  and  Wlf«  Dmlng 


[a]  A  busband  and  wife  may  by  contract 
transmute  the  separate  property  of  either  into 
community  property. — Title  Ins.  ft  Tinst  Co. 
T.  Ingeraoll,  193  Cal.  1,  94  Fac  94. 

$  149.    Sales,  OoSTOyances  and  Encamtaaacw 
— By  Husband. 

[a]  Under  the  amendment  of  1901  to  lee- 
tion  172  of  tbe  Civil  Code,  honsehold  goods 
acquired  aa  community  property  since  its 
passage  cannot  be  transferred  without  the 
written  consent  of  the  wife;  and  a  transfer 
thereof  since  that  date  by  the  husband  with- 
out BDch  consent  cannot  affect  the  right  of 
the  wife  to  recover  tbe  same  or  the  valae 
thereof. — Duncan  t.  Duncan,  S  Cal.  App.  404, 
92  Pae.  310. 

[b]  Household  goods  acquired  prior  to  the 
passage  of  that  amendment  are  not  snbject 
to  its  provisions,  and  the  wife  cannot  re- 
cover the  same  or  their  value,  unlexB  she  is 
in  a  position  to  assert  the  transfer  as  a  fraud 
upon  her  right,  in  contemplation  of  a  suit 
for  divorce  or  maintenance. -^Duncan  v.  Dun- 
can, e  Cal.  App.  404,  92  Pae.  310. 

[e]  Where  the  eommunity  property  is  subject 
to  a  homestead,  a  deed  executed  thereof  by 
the  husband  alone  to  a  third  party  is  void 
and  of  DO  effect. — Towne  v.  Towne,  6  Cal. 
App.  «87,  92  Pae.  1050. 

S  160.    By  WifB. 

[&]  Tbe  husband  is  not  estopped  as  ae;ainst 
the  grantee  of  the  wife  by  a  mere  provision 
in  tbe  deeds  of  trust  that  in  case  of  sale  by 
the  trustees,  the  surplus,  if  any,  sbould  be 
paid  to  the  wife,  from  elaiming  the  prop- 
erty as  community  property  against  sneb 
grantee,  where  the  latter  iuiew  that  his  gran- 
tor was  a  married  woman  and  was  bound  to 
ascertain,  at  his  peril,  whether  tbe  property 
was  community  property,  and  he  did  not  rely 
upon  any  statement  made  by  the  husband, 
but  relied  upon  the  wife's  warranty  of  title 
in  ber  deed,  it  being  matter  of  common  knowl- 
edge that  such  deeds  are  unusual  in  this  state. 
NilBon  v.  Sarment,  153  Cal.  524,  126  Am.  St. 
Bep.  91,  96  Pae.  315. 

S  167.    Ei^ta  and  LiabllltiM  of  SnrrlTor. 

[a]  Upon  tbe  death  of  the  husband  the 
wife  tikst  one-half  of  the  community  prop- 
erty as  beir.— Estate  of  Moffitt,  153  Cal.  359, 
95  Pae.  653,  1025,  20  L.  E.  A.,  N,  S.,  207. 


[b]  The  widow  can  claim  to  own  an  undi- 
vided half  only  of  such  property  as  is  dis- 
tributed in  Icind.  If  she  receive  one -half 
of  tbe  community  property,  ber  right  as 
■urvivor  is  satisfied. — Estate  of  Bicand,  1 
Cof.  Pro.  Dee.  220. 

[c]  Tbe  admission  of  a  wilt  to  probate  does 
not  affect  the  surviving  wife's  statutory  right 
to  one-balf  of  the  community  property.  (In- 
structioD  60.}— Estate  of  McGinn,  3  Cof.  Pro. 
Dec.  26. 

§  164.    Blgbts  and  UabnitlM  of  Eein. 

[a]  Upon  the  death  of  a  married  man,  the 
community  property  devolves  one-half  to  the 
surviving  wife,  and  the  other  half  as  fol- 
lows: First,  subject  to  the  husband's  testa- 
mentary disposition;  and,  second,  in  tbe  ab- 
sence of  such  disposition  by  him,  to  bis 
descendants,  equally  if  in  the  same  degree 
of  Icindred.  (Instructions  II.  60.) — Estate  of 
McGinn,  3  Cof.  Pro.  Dee.  26. 


SEFAR&TION  AGREEMENTS— BEODISITES  AND 
VALIDITY,  t  118. 

CONaTBOCTlON  AND  OPERATION,  |  174. 

BIOHT  TO  ALLOWANCE  POK  SEPABATE  MAIN- 
TENANCE—OP WIFE,  1 I7S- 

A0TI0N3  FOR  SEPARATE  MAINTENANCE.  1  180. 

JDDOMENT  AND   ENFOECEMENT   THERE- 
OF, I  187. 

§  173.  Separation  Agreements  —  Bequlsltes 
and  Validity. 
[a]  Deeds  for  the  separation  of  husband 
and  wife  are  valid  and  effectual,  both  at 
law  and  in  equity^  providing  their  ob.icct  be 
actual  and  immedtate,  and  not  a  contingent 
or  future  separation. — Estate  of  Noab,  5  Cof- 
Pro.  Dec  277. 

§  174.    OonrtnictiOD  and  Operation. 

[a]  The  stipulation  in  this  ease,  signed  by 
a  wife  in  her  divorce  proceeding,  is  held  not 
to  constitute  a  waiver  of  her  right  to  in- 
heritance in  her  bnsband's  estate. — Estate  of 
O'Keeffe,  3  Cof.  Pro.  Dec.  455. 

[b]  Articles  of  separation  having  been  car- 
ried into  effect  in  Kood  faith  by  the  husband, 
and  they  having  been  freelv  entered  into, 
and  there  being  nothing  oTijectionable  in 
them,  the  wife  has  no  right,  upon  the  hus- 
band's death,  to  claim  in  character  of  bis 
widow,  it  being  against  equity  and  good 
conscience  to  set  up  such  a  claim. — Estate 
of  Noah,  5  Cof.  Pro.  Dec.  277. 


§  178.    Blgbt    to    Allowance    for    Separate 
Maintenance — Of  Wife. 

[a]  Under  section  137  of  the  Civil  Code,  a 
nonresident  wife  may  maintain  an  action 
in  this  state  against  a  resident  husband  for 
permanent  support  and  maintenance  when 
she  has  cause  for  a  divorce  against  him  under 
section  92  of  that  code.— Hiner  v.  Hiner,  153 
Cal.  254,  94  Pae.  1044. 

[b]  In  an  action  by  a  wife  for  divorce  for 
extreme  cruelty,  findings  that  there  was  no 
extreme  cruelty;  that  bei  condition  was  not 
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H  Intolerable  that  she  wss  foreed  to  leave 
ber  haabuid;  that  before  separation  thej  were 
nervoni  «nd  irritable,  caused  by  ill-bealtb; 
that  during  a  controverBj'  aver  a  payment  by 
him  to  his  daughter,  oat  of  his  separate  prop- 
erty, defendant  said  plaintiff  would  get  oniy 
what  she  helped  to  earn;  that  shortly  after- 
ward they  were  reconciled,  and  each  forgave 
UDkindDess  toward  the  other—do  not  war- 
rant the  eoDclusion  that  ahe  was  jnatiSed  in 
leaving  him,  nor  aupport  a  decree  in  ber 
favor  for  maintenance. — Eesaler  v.  Kesalec, 
2  Cal.  App.  609,  83  Pae.  257. 

§  180.    Actlona  for  Separate  Maintenance. 

[a]  Mere  judementa  for  alimony  pendente 
lite,  each  of  wliich  is  a  final  judgment  and 
appealable,  there  being  no  poasibility  of  a 
final  judgment  for  alimony  or  maintenance 
under  the  facts,  eannot  of  themselves  be 
ground  for  setting  aside  a  transfer  of  the 
husband's  separate  property  before  snit  whea 
the  wife  was  in  no  respect  a  ereditor  of  the 
husband. — Kessler  v.  Keasler,  2  Cal.  App. 
509,  83  Pac.  257. 

[b]  While  an  existing  right  of  maiatenance 
of  the  wife  is  ao  far  within  the  protection  of 
section  3459  of  the  CtvU  Code  that  it  avoids 
transfers  made  with  .intent  to  defeat  it,  yet 
where  do  anch  right  eiiats,  and  there  is  DO 
violation  of  the  husband's  obligation  of  sup- 
port, the  wife  is  not  interested  in  her  hus- 
band'a  estate,  and  she  cannot  avoid  a  transfer 
thereof  to  his  daughter.-~KeB8lcT  v.  Eesaler, 
2  Cal.  App.  509,  83  Pac.  257. 

§  187.    Jndgmeiit      and      Enforcemant 

Thoreof. 

[a]  The  fact  that  when  the  fraudulent  trans- 
fer waa  made  the  title  of  tbe  divorced  hus- 
band was  that  of  heirship  to  an  interest  in 
tbe  real  estate  of  a  deceased  siater,  and  that 
auch  interest  was  distributed  to  the  hnaband's 
transferee,  cannot  affect  the  lien  of  the  di- 
vorced wife's  judgment  upon  the  property 
transferred,  or  her  right  to  aaaail  the  fraudu- 
lent transfer.  The  decree  of  distribution 
merely  fed  tbe  deed,  and  made  definite  ths 
property  that  paased  by  it. — Jenner  t.  Mur- 
pby,  6  Cal.  App.  434,  92  Pae.  405. 

[b]  A  divorced  wife  having  a  judgment  re- 
covered against  tbe  husband  for  unpaid  ali- 
mony, upon  which  ahe  is  entitled  to  eieco- 

a  frandntent  conveyance  made  by  the  di- 
vorced husband  to  another  defendant  who 
took  with  knowledge  of  tbe  divorce,  and  to 
have  the  jndgment  declared  a  lien  upon  the 
property  nntil  the  transferee  shall  pay  and 
satisfy  the  judgment. — Jenner  v.  Murphy,  6 
Cal.  App.  434,  92  Pae.  405. 

[c]  The  pendency  of  an  appeal  from  tbe 
judgment  for  alimony,  upon  which  execution 
waa  not  stayed  when  the  suit  waa  brought 
by  the  divorced  wife  to  assail  the  fraudulent 
conveyance,  eannot  affect  her  rights  in  snch 
suit,  where  auch  judgment  was  finally  af- 
firmed upon  apoeal.— Jenner  v.  Murphy,  6  Cal, 
App.  434,  92  Pae.  405. 

[d]  The  law  presumes  that  k  jndgment  until 
reversed  is  a  correct  judicial  determination 
of  the  rigbta  of  tbe  parties,  and  the  plain- 


tiff, being  entitled  to  a  writ  of  exeeatioiL 
thereon,  tbe  judgment,  though  not  final,  was 

admissible  in  evidence  for  tbe  purposes  of 
the  suit  to  assail  the  fraudulent  conveyance. 
Jenner  v.  Murphy,  S  Cal.  App,  434,  92  Paft, 
40S, 

IX.    EHTIOINO  AMD  ALIENATIHa, 
§  193.    ETldsnce. 

[a]  Where  the  evidence  in  an  action  by  th« 
wife  for  damages,  by  reaaon  of  defendant 
having  alienated  from  plaintiff  tbe  affections 
of  her  husband,  where  the  evidence  discloaes 
only  an  unsneceesfnl  attempt  to  ^ienate  the 
husband's  affections,  and  there  is  no  evidence 
from  which  it  may  be  inferred  that  the  bns- 
band  ever  intended  to  abandon  his  wife,  or 
that  he  had  lost  his  affection  for  her,  the  evi- 
dence is  inaufScient  to  sustain  a  vardiet  for 
the  plaintiff  and  a  new  trial  mnst  be  granted. 
Codoni  v.  Donati,  6  Cal.  App.  S3,  91  Pae.  4S3. 

INCEST. 

Inelnd*  SMcnal  iDtereanrie  b«twMn  pctmb*  t«- 
Iat«d  to  (wch  other  wltbln  mob  dacreei  tbat  mar* 
lUt*  iivmtu  l]MB  If  prohibited  by  law;  Baton 
and  extent  of  criminal  nsponilbllltr  tharafar.  and 
cronndi  of  d*fania;  and  proiaenUoa  and  pnnUbmuit 
ot  inch  ads  as  pnbUo  offtniei. 

§  2.    Elemanta  of  Oflansa. 

[a]  Evidence  reviewed  and  held  eutScient 
to  sustain  a  conviction  for  an  attempt  to 
commit  incest  though  there  was  no  aetnal 
penetration  and  the  daughter  of  the  accused 
reaiated  tbe  act. — People  v.  Gleason,  99  Cal. 
359,  37  Am.  St.  Bep.  56,  33  Pac.  1111. 

DTOIOTMENT  AND  INPOBMATION. 

Indada  formal  written  aoeniatlons  ot  pnblia 
ollanses,  prasenMd  by  frand  Joriaa  or  preferrad  b; 
proMcnUnf  oflleera,  whathar  In  form  of  indictment, 
piawntmant,  Information,  or  complaint;  necasittj 
for  praMntmont  cr  Indlctmant  by  cnnd  Jniy;  flnd- 
Inc  IndOTilni,  ftllpg,  and  leqoliltaa  of  snob  afflim 
Uoni,  oblaetlona  thereto,  and  motleni  to  qnash.  etc, 
dannrrai*  thereto,  and  amaadmant  thereof;  varUncB 
between  avetmants  and  proof;  and  cobvIcUob  of 
oflaneo  Included  In  that  eharsed. 
n.  riNDING  AND  PILING  OP  INDICT- 
MENT, ii  8-16. 

IV.  PILING  AND  FORMAL  HEQUTSITE8 

OF  INPOBMATION,  J!  25-36. 

T.  EEQUraiTES  AND  SUPFICIENCT  OP 

ACCUSATION,  El  37-98. 

Vn.  OBJECTIONS,  MOTIONS   TO   QUASH 

AND  DEMUBEEBS,  H  113-IS4. 


§  11.    Finding    or    Fresentmant    by    Oiand 
Joiy. 

[a]  The  silence  of  the  statute  in  regard  to 
the  nnmber  of  grand  jurora  required  to  vote 
for  an  accusation  of  misconduct  in  olBce.  as 
compared  with  tbe  provision  that  twelve 
grand  juron  may  find  ta  indictment,   doea 


DqitizedbyGoOt^le 


INDICTMENT  AND  INFOEMATION,  H,  IV,  » 14-32. 


6905 


not  reqnire  A  ananimoas  agreement  of  the 
grand  jur7  to  the  aeeaaation.  It  seems  that, 
onder  the  provision  of  lubdiTisiou  7  of  lec- 
tion 17  of  the  Penal  Code,  reeogniced  in  other 
eodea,  that  where  it  ia  not  otherwiee  ez- 
presied  in  the  act  civing  a  joint  antboritj 
to  aeveral  peraonii,  a  maioritj  ma^  act,  sneh 
aeensation  might  be  presented  b^  a  majority 
of  the  grand  jnrors;  bnt  deeiBian  is  retted 
on  the  gioand  that  by  the  eommon-taw  rale, 
which  should  be  applied  to  the  ease,  upon 
the  eoacarrenee  of  twelve  or  more  of  the 
grand  jaiy  legally  formed,  a  valid  accusation 
may  be  presented. — CofTey  v.  Superior  Court, 
2  Cal.  App.  153,  83  Pac.  SSO. 

§  14.    By  D*  Facto  Gfamd  Jury. 

[a]  An  indictment  by  a  de  facto  grand  jury, 
acting  under  color  of  lawfnl  authority,  is  as 
regular  and  valid  as  one  found  by  a  de  jure 
grand  jury. — In  re  Hatch,  9  CaL  App.  333, 
99  Pae.  398. 

§  14'/,.    Jnrot  DiisqtiaUfled. 

[a]  Under  seetions  86S  and  995  of  the 
Penal  Code  the  fact  that  one  of  the  memben 
of  a  nand  jary  had  served  and  been  dis- 
charged 83  a  juror  by  a  court  of  record  of 
this  state  within  a  year  of  the  time  that  he 
waa  sammoned  and  impaneled  to  act  as  a 
grand  jnror  does  not  affect  the  validity  of  : 


[b]  The  validity  of  an  indictment  is  not 
affected  by  the  fact  that  one  of  the  grand 
jurors  was  disqnalifled  because  he  had  served 
as  and  been  discharged  as  a  juror  in  the 
■DperiOT  conrt  within  one  year,  nor  by  the 
fact  that  two  others  were  disqualified  because 
they  were  not  assessed  upon  the  last  assess- 
ment-roll of  the  county.— Kitts  v.  Superior 
Court,  5  Cal.  App.  462,  90  Pae,  977, 


PBELTUIirABT  PBOCEEDINQ8,  {  20. 

ACTHORITT  TO  FILE,  f  ZB. 

DESTBUCTION  OF  ORIOIHAL,  I  2BM. 

TIME  OF  PUJSO,  I  39. 

BUCCESSIVE    INFORMATIONS    FOB    SAME    OP- 

FEN8B,  I  80. 
rOBMAL  REQUISITES  OF  INFORMATION,  i  SI. 
CAPTION  OB  TITLE,  i  Si. 

§  26.     PreUmluary  Proceedings. 

[a]  Where  no  ground  of  variance  in  the 
description  of  the  offense  was  nrged  epon 
the  motion,  it  cannot  be  eonsidered  as  a 
ground  thereof.  But  where  it  appears  that 
only  one  offense  waa  committed,  a  mere  vari- 
ance in  the  date  thereof  between  the  com- 
flaint  and  iaformation  is  unimportant. — 
eople  V.  Biancbino,  5  Cal.  App.  633,  91 
Pae.  112. 

S  28.    Anthorl^  to  Fll*. 

[a]  An  Information  apon  a  commitment 
which  held  the  petitioner  for  an  offense  dif- 
fereot  from  that  charged  in  the  information 
has  BO  proper  basis  on  which  to  rest.  The 
district  attorney  waa  not  authorized  to  file 


It,  and  It  waa  properly  set  aside.— Ex  parte 
Fowler,  5  Cal.  App.  549,  90  Pae.  956. 

[b]  An  information  based  upon  a  prelim- 
iuiary  examination  and  commitment  by  a 
magistrate  may  be  filed  during  the  session  of 
the  grand  jury,  without  any  duty  on  the 
part  of  the  district  attomw  to  lay  the  mat- 
ter before  the  pand  jury  for  the  purpose  of 
securing  an  indictment  for  the  offense 
charged.— People  v.  Lewis,  9  CaL  App.  279, 
93  Pae.  1078. 

S  28yi.    Deetnictlon  of  OrlglnaL 

[a]  When  it  appears  that  the  original  in- 
formation waa  destroyed  by  the  fire  of  April 
IS,  1906,  the  court  properly  allowed  a  true 
copy  of  the  original  to  be  snbstituted- there- 
for,—People  V.  Smith,  9  Cal.  App.  224,  98 
Pac  546. 

S  29.    Time  of  FUlng. 

[a]  It  seems  that  section  809  of  the  Penal 
Code  requiring  an  information  to  be  filed 
within  tnirty  days  after  tbe  order  of  com- 
mitment has  no  reference  to  a  new  informa- 
tion filed,  upon  a  corrected  order,  after  the 
original  has  been  set  aside;  but  if  that  sec- 
tion should  be  deemed  applicable  the  condi- 
tions which  gave  rise  to  the  necessity  for 
the  filing  of  the  new  information  more  than 
thirty  days  after  the  original  order  constitute 
"good  cause"  for  the  delay  contemplated  by 
section  1382  of  the  Penal  Code.- Ex  parte 
Fowler,  5  Cal.  App.  649,  90  Pac.  95S. 

§  30.    Snecesslve  Infomiations  for  Sanu  Of- 

[a]  The  superior  court  has  power,  upon  set- 
ting aside  an  information  because  not  charg- 
ing the  oCFense  for  wbich  the  prisoner  has 
been  committed,  or  because  of  any  irregu- 
larity in  the  order  of  commitment,  to  order 
a  new  information  to  be  filed,  or  to  direct 
any  irregularity  in  the  order  of  eommitment 
to  be  rectified  by  the  magistrate,  and  a  new 
information  based  thereon  to  be  file-], — Ex 
parte  Fowler,  S  CaL  App,  549,  90  Pae.  958. 

§  31.    Formal  SeqniilteB  of  Information. 

[a]  Defects  or  imperfections  in  form  in  in- 
formations or  indictments,  having  no  ten- 
dency to  prejudice  the  accused  or  to  deprive 
him  of  his  substantial  rights,  onght  to  be 
disregarded.— People  t.  Thompson,  7  Cal. 
App.  616,  95  Pac.  386. 

§  32.    Oaptloa  or  Title. 

[a]  Since  an  information  is  required  by  law 
to  contain  the  title  of  tSe  cause  and  the 
court  in  which  it  is  filed,  and  must  show  the 
name  of  the  superior  court  of  the  proper 
county,  an  information  charging  the  com- 
mission of  the   offense   by   the   defendant   on 

a   specified    date    "at   said   county   of   ," 

shows  a  clerical  misprision  in  omitting  to  re- 
peat the  name  of  the  county  in  such  blank, 
which  may  be  disregarded,  and  in  the  use 
of  the  words  in  the  charging  part,  "at  said 
eonnty,"  reference  may  be  bad  to  the  name 
of  the  county  in  the  title  in  construing  the 
'  venue,  which  may  be  deemed 
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SUBJECT  MATTER  OP  ALLEGATIONS — DESIO- 
MATION  OP  OFFENSE.  I  41. 

DIRECTNESS  AND  P08ITIVENBS3.  {  49. 

STATUTORY  OFFENSES — SUFFICIENCY  OF  IN- 
DICTMENT IN  LAHOUAOE  OF  STATUTE, 
188. 

EXCEPTIONS  AND  PROVISO S—NECESaiTY  FOE 
NEdATIVlNO,  I  »1. 

CONSTRUCTION,  f  S8. 

§  41.  SnDjACt  MkUot  Of  AllegaUons— Dm- 
Ignatlon  of  Offeiua. 

[a]  The  name  given  to  an  oSeoae  ii  not 
material  if  the  facts  charging  an  otFenee  be 
clearly  stated, — People  v.  Izlar,  8  Cal.  App. 
600,  97  Pac.  685. 

[b]  Where  the  Jaformation  eonformii  to  the 
requirementa  of  Bectlon  950  of  the  Penal 
Code,  and  contains  a  statement  of  the  acta 
constituting  the  offense  in  saeh  a  manner  kb 
to  enable  a  person  of  oommon  on ders landing 
to  know  Trhat  is  intended,  it  is  sufficient. — 
ppople  V.  O'Brian,  8  Cal.  App.  641,  07  Pao, 
679. 

§  49.    DirectDesB  and  PoeltlveiiaEfl. 

[a]  An  indictment  most  sbow  on  ft»  face 
that  a  crime  has  been  committed,  and  in  no 
case  can  the  indictment  ba  aided  bv  infer- 
ence or  presumption.  The  presumptions  are 
all  in  favor  of  innocence,  and  if  the  facts 
stated  may  or  may  not  constitute  a  crime, 
the  presumption  is  that  no  crime  is  charged. 
People  V.  ScbmitE,  7  Cal.  App.  330,  94  Pac 
407,  419. 

§  88.    Statntory  OSensee — SoSdency  of  la* 
dlctment  in  Iiangnage  of  Statut*. 
[a]  Where   the   words   used   in   the   statnte 
have  no  technical  or  precise  meaning,  whicb 

of  themselves  imply  the  offense,  or  the  par- 
ticular facts  or  acts  constituting  it  are  not 
specified,  but  from  the  general  language  used 
many  tbin^  may  be  done  to  constitute  the 
offense,  it  is  then  necessary,  in  charging  the 
offense  to  set  forth  the  particular  things  or 
acts  charged  with  reasonable  certainty  and 
distinctDesB,  to  show  to  the  court  an  offense 
within  the  statute  of  which  it  has  jurisdic- 
tion, and  to  advise  the  defendant  of  the  par- 
ticular nature  of  the  offense  charged  for  the 
pnrposes  of  his  defense,  and  to  secure  his 
rights.— People  t.  SUva,  B  CaL  App.  349,  97 
Pac.  202. 

Sb]  It  ia  ordinarily  enffieient  to  charge  an 
'ense  in  the  language  of  the  statute  de- 
fining it,  or  describing  the  acts  constituting 
the  offense,  especially  where  the  words  used 
have  a  well -recognized  or  technical  meaning. 
People  V.  Silva,  8  Cal.  App.  349,  97  Pae.  202. 

§  91.    Exceptions     and    Provlaos — Necessity 
for  Negativing. 
fa]   In  a  complaint,  indictment,  or  informa- 
tion it  is  only  necessary  to  allege  facta  show- 
ing that  an  accused  doe)  not  come  witbin 


exceptions  or  provisos  contained  In  the  stat- 
ute upon  which  the  prosecution  is  baaed  wbes 
the  exception  ia  so  incorporated  with  and 
becomes  a  part  of  the  enactment  aa  to  con- 
stitute a  part  of  the  definition  or  description 
of  the  offense, — Ex  parte  Hornef,  154  Cal. 
3S5,  97  Pac.  891. 

[b]  An  information  founded  upon  a  statute 
must  cover  every  element  included  in  the 
statutory  definition  of  the  crime;  and  excep- 
tions contained  tberein  must  be  negatived,  in 
order  that  the  description  of  the  crime  may 
in  all  respects  correspond  with  the  statute. — 
People  V.  Miles,  9  Cal.  App.  312,  101  Pae. 


g  93,    Constnctlon. 

[a]  The  law  does  not  presume  any  material 
fact  not  stated  in  the  information,  as  all  pre- 
sumptions are  in  favor  of  innocence  unlese 
expressly  negatived.  An  essential  fact  that 
it  is  necessary  to  prove  must  be  alleged. — 
People  T.  Uilea,  9  Cal.  App,  312,  101  Pac. 


VIL     OBJECTIONS,  MOTIONS  TO  QVASH 


UODE   AND   TIUE   OF   llAKINQ  OBJECTIONS— 

MISJOINDER  OP  PARTIES,  OFFENSES  OB 
COUNTS,  I  lie. 
MOTION  TO  qUASH  OR  SET  ASIDE— HE ARINO 
AND  DETERMINATION,  t  138. 

OR0UKD8,  i  124. 

RENBWAL  OP  MOTION,  i  127ii, 

DEMURRER  OR  EXOBPTION,  {  138. 
OPERATION  AND  EFFECT  OF  OBDEB  SDSTAIH- 

INO  DEMURRER,  1  ISS. 


[a]  Without  determining  whether  the  in- 
dictment for  perjury  committed  in  ewearing 
falsely  to  the  place  where  such  two  telegrams 
were  written,  and  also  for  perjury  committed 
in  swearing  fateely  that  they  were  delivered 
to  a  person  named  at  the  same  place,  is  or  is 
not  objectionable  as  charging  two  offenses, 
an  objection  on  that  gronnd  appearing  upon 
the  face  of  the  indictment  is  waived  by  fail- 
ure to  make  it  by  demurrer. — People  v.  Chad- 
wick,  4  Cal.  App.  63,  87  Pae.  384,  389. 

S  123.  Motion  to  Qnaali  or  Set  Aside — Hear- 
ing and  Determination. 
[a]  Though  an  order  holding  the  defendant 
to  answer  upon  a  charge  of  murder  is  pre- 
requisite to  the  filing  of  the  information 
against  him,  yet  the  date  of  such  order  is 
a  question  of  fact  to  be  determined  by  the 
trial  court,  upon  a  motion  to  set  aside  the 
information;  and  notwithstanding  defendant's 
counsel  teatifled  that  the  order  was  not  signed 
when  the  information  was  filed,  but  it  pur- 
ports on  Its  face  to  be  indorsed  on  the  com- 
plaint two  days  prior  to  the  information,  the 
S resumptions  that  official  duty  was  regularly 
one  and  that  the  order  was  truly  dated,  con- 
stitutes substantially  conflicting  evidence  to 
the  contrary,  and  the  finding  of  the  trial 
court  to  the  contrary,  in  denying  the  motion. 
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is  coneluHive  npoa  appea]. — ^People  t.  Biemsen, 
163  Cat.  3S7,  9S  P&c.  863. 

[b]  AlthoDgh  a  defendant  not  h^Id  to  an- 
swer for  B  telojij  ia  not  entitled  as  of  light 
to  examine  the  panel  of  the  grand  jury;  yet 
where  he  was  accorded  aach  privilege,  and 
had  an  opportunit7  before  the  grand  jury 
waa  organized  to  chailenge  grand  jurors  of 
the  panel,  it  was  oat  error  for  the  court,  upon 
motion  to  set  aside  the  indictment,  to  decline 
to  allow  the  defendant  to  go  over  the  aama 
groand  previously  explored. — Borello  v.  Su- 
perior Coutt,  S  Cal.  App,  215,  SQ  Pac.  404. 

§  12^    arannds. 

[a]  A  showing  of  inexperience  of  counsel  in 
not  moving  to  set  aside  the  iadietment,  not 
supplemented  by  a  showing  of  ground  for 
such  motion,  is  insufficient— People  v.  Staples, 
149  CaJ.  405,  66  Pac.  886. 

[b]  If  the  requisite  number  of  grand  jurors 
have  been  regularly  summoned  and  impaneled 
in  the  first  instance,  no  objection  to  number 
can  therenfteT  be  urged  to  question  the  valid- 
ity of  an  indictment,  except  where  it  may 
appear  that  twelve  of  such  jurors  have  not 
concurred  in  finding  it. — Eitts  v.  Superior 
Court,  S  Cal.  App.  462,  90  Pac.  977. 

[e]  The  disqualifications  of  individual  grand 
jurors  are  those  prescribed  in  section  896  of 
the  Penal  Code,  and  do  not  include  the  dis- 
qualifications of  jurors  gen er ally  urged  in 
this  case,  and  prescribed  in  the  Code  of  Civil 
Procedure;  and  under  the  maxim  "Expressio 
unius  est  eiclasio  alterius,"  it  seems  the  con- 
clusion ia  warranted  that  a  motion  to  set  aside 
an  indictment  under  section  995  of  the  Penal 
Code  for  disqualification  of  individual  grand 
jurora  is  limited  to  the  grounds  specified  in 
section  896  of  that  code. — Kitts  v.  Superior 
Court,  S  Cal.  App.  462,  90  Pac.  977. 

[d]  Where  the  only  ^ound  of  S  motion  to 
set  aside  an  information  for  rape  was  that 
the  defendant  was  not  legally  committed  by 
a  magistrate,  evidence  of  a  commitment  in- 
dorsed on  the  complaint  and  signed  by  the 
committing  magistrate,  stating  that  "it  ap- 
peariug  to  me  the  oftense,  to  wit,  felony  rape, 
in  the  within  complaint  mentioned  has  been 
committed  and  there  is  sufficient  cause  to 
believe  the  within  Amadeo  Bianchino  guilty 
thereof,  I  order  that  he  be  held  to  answer 
the  same,"  etc.,  shows  an  order  in  strict  ac- 
cord with  the  requirement  of  section  872 
of  the  Penal  Code. — People  v.  Bianchino,  5 
Cal.  App.  633,  91  Pac.  112. 

[e]  Section  995  of  tbe  Penal  Code  does  not 
inclode  illegal  evidence  taken  before  the 
grand  jury,  as  a  ground  of  a  motion  to  set 
aside  the  indictment;  and  such  ground  must 
ba  deemed  excluded  therefrom  by  intention 
of  the  legislature. — ^Borello  v.  Superior  Court, 
8  Cal.  App.  215,  96  Pac.  404. 

[f]  The  excerpt  from  the  transcript  of  evi- 
dence shows  on  its  face  that  it  is  not  all  of 
the  proceedings  before  tbe  magistrate,  and 
if  a  stipulation  in  the  record  that  the  tran- 
script of  the  proceedings  shows  nothing  else 
except  the  takina  of  the  testimony  as  to  the 
holding  of  tbe  defendant  to  answer  to  the 
superior  court,  takes  tbe  place  of  a  certificate 


by  tbe  reporter,  such  certificate  is  only  prims 
facie  evidence,  and  It  doea  not  negative  the 
fact  (independently  of  the  docket  inserted) 
that  the  court  fully  informed  the  defendant 
Bs  to  sU  of  his  rights,  including  his  right  to 
counsel,  and  the  court  was  justified  in  deny- 
ing the  motion  on  that  ground. — People  v. 
Izlar,  8  Cal.  App.  600,  97  Pac.  685. 

[g]  The  information  in  a  criminal  action  Is 
based  upon  the  commitmeDt  for  tbe  offense 
charged,  after  preliminary  examination  by 
the  magistrate,  and  not  upon  the  complaint 
before  the  magistrate,  which  is  functus  officio 
after  tbe  commitment,  and  cannot  be  re- 
viewed or  considered  upon  a  motion  to  set 
aside  the  Information;  however  defective  or 
invalid  it  may  be,  and  notwithstanding  it 
should  have  been  set  aside  had  motion  been 
made  to  that  effect,  before  the  preliminary 
examination  and  commitment. — People  v. 
Gregory,  8  Cal.  App.  738,  97  Pac.  912. 

§  I27yi. Benewsl  of  Hotlon. 

[a]  A  motion  for  leave  to  withdraw  the  plea 
and  to  move  to  set  aside  the  indictment  hav- 
ing been  refused,  the  defendant  had  no  right, 
without  leave  of  the  court  to  do  so,  to  renew 
the  motion  for  such  permission  upon  a  show- 
ing by  affidavits  of  grounds  for  a  motion  to 
set  aside  the  indictment;  and  such  showing 
is  insufficient  to  entitle  them  to  leave  to  re- 
new the  motion  where  there  ia  no  showing 
that  the  grounds  stated  were  not  known  when 
the  first  motion  was  made.  Id  the  absence  of 
any  showing  of  ignorance,  it  is  reasonable  to 
infer  that  they  were  then  known,  and  were 
waived  bj  failure  to  present  them  at  that 
time.— People  v.  Staples,  149  CaL  405,  86  Pac. 


§  128.    Demtmer  or  ExcepUon. 

[a]  There  is  no  material  distinction  between 
a  demurrer  for  insufficiency  of  the  informa- 
tion and  a  motion  in  arrest  of  judgment  on 
tbe  same  ground,  except  as  to  the  time  at 
which  the  objection  is  taken.— People  v.  Core- 
nado,  144  CaL  207,  79  Pac.  418. 


[a]  Section  1382  of  the  Penal  Code,  provid- 
ing, in  effect,  that  tbe  court,  unless  good  canso 
to  tbe  contrary  Is  ehown,  most  order  a  prose- 
cution to  be  dismissed  wben  a  person  has 
been  held  to  answer  for  a  public  oftense,  if  an 
indictment  is  not  found  or  information  filed 
against  him  within  thirty  days  thereafter,  has 
DO  application  to  a  case  where  a  demurrer  to 
an  indictment  has  been  sustained  and  the 
prisoner  remanded  to  custody  to  uwait  tbe 
action  of  a  subsequent  grand  jury. — People  v. 
Quijada,  151  Csl-  243,  B7  Pac.  889. 

INFANTS. 
IsclDda  peisow  not  ef  toll  •«•;  their  rights  and 
dlsablllUM  Id  ssnatsl;  Judldd  'control  and  p<at«o- 
tlou  of  th*lr  ptrioni  and  proptrtr;  uid  leial  pro- 
eaedlncs  sffaetlni  them. 
1.  IN  GENERAL,  %%  1-6. 
n.  CUSTODY  AND  PEOTECTION,  jfi  7-914. 
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V.  ACTIQN8  BY  OB  AGAINST,  It  S6-5T. 

Z.    IN  OENTSAL. 
§  6V,.    Chm  LalMr. 

[a]  The  proviso  of  the  statute  containing  kl 
exception  aa  to  children  over  twelve  jann  of 
aga  nhose  parenta  are  unable  to  labor  from 
Bickness,  who  ma^  be  permitted  to  labor  b^ 
the  judge  of  the  jnvenile  coart,  does  not  con- 
tain anj  discrimination  against  orphans  and 
abandoned  children.  The  proviso  la  for  the 
benefit  of  the  sick  parent;  and  if  there  ara 
no  parents  whose  necessities  require  the  ex- 
ception, the  reason  for  the  exception  is  want- 
ing.—In  re  Spencer,  149  CaL  396,  117  Am.  St. 
B«p.  137,  86  Pac.  896. 

[b]  The  specifications  are  broad  and  con- 
prehenaive.  A  saloon  is  a  "mercantile  insti- 
tution," a  barber-ahop  la  a  "workahop,"  and 
ferriea  and  railroads  are  engaged  "in  the 
transmisaion  or  distributioD  of  merehandiBe." 
In  re  Spencer.  149  Cal.  396,  117  Am.  St.  Bep. 
137,  86  Pac.  896, 

n.     OnSTODT  AND  FBOTEOnON. 
PR00EEDIN08  FOR  CUSTODY,  I  T. 
COMMITMENT    OF    DELINQUENTS    TO    BTATB 

SCHOOL— COMPLAINT    IN    FB0CEBDINO8 

TO  FROCURE,  1  8. 
SFFEOT    OF    UASBIAQB   OF    FEMALE   IN- 

TANT,  I  e. 
PBOHIBITED  EUFLOTMENTS,  1  9U. 

§  7.    Frocaedingi  for  Onstodj. 

[a]  A  superior  court,  sitting  in  special  ses- 
sion as  a  juvenile  court,  under  the  act  of 
Febraarj[  20,  1903,  acted  withoat  jnriadietion 
la  committing  a  female  child  fifteen  years  of 
age   to   apeetal  castodj',  under  an  insufficient 

Setition,  merely  alle^ng  that  the  child  was 
ependent  under  said  act  in  this,  "that  said 
child  ia  without  proper  guardianship,  end  her 
home  ia  an  unfit  place  for  aaid  child,"  without 
alleging  any  acts  "of  neglect,  cmelty  or  de- 
pravity," on  the  part  of  the  parents,  guardian 
or  other  person  in  whose  care  it  may  be. 
The  father  of  aaid  child  ia  entitled  to  its 
release  from  such  custody  upon  habeas  cor- 
pua.— In  re  MundeU,  8  CaL  App.  478,  S6  Pac 
S33. 

§  8.  Oommltmant  of  Dellnqnonts  to  8ta,tB 
School — Complaint  in  Proceedings  to  Pio- 
enre. 

[a]  The  third  complaint  introduced  at  the 
hearing  is  fatally  defective  in  alleging  that 
the  pnaoner  ia  over  the  age  of  aiiteen  and 
under  eighteen  years  of  age,  since  the  depend- 
ent child  act,  under  which  it  ia  drawn,  affects 
children  nnder  sixteen  years  only, — In  x« 
Lewis,  3  Cal.  App,  738,  86  Pac.  996. 

[b]  When  a  warrant  of  commitment  of  a 
minor  to  the  Wbittier  State  School  for  juve- 
nile offenders  is  by  iti  terms  based  upon  a 
first  complaint  filed  in  the  superior  court,  a 
copy  of  a  second  complaint  £ed  at  a  later 


date,  appended  to  the  warrant,  and  of  a  third 
complaint,  filed  still  later,  introduced  at  the 
hearing  upon  habeas  corpus,  can  neither  of 
them  be  treated  as  aupporltng  the  warrant,— 
In  TO  Lewis,  3  Cal.  App.  738,  86  Pac.  996. 

[c]  The  Bseond  complaint  appended  to  the 
warrant,  which  fail*  to  aver  that  the  home  of 
the  prisoner  is  an  unfit  jilace  for  her  for  any 
reason,  or  that  she  la  incorrigible,  or  ■ 
vagrant,  or  to  aver  any  fact,  bringing  the 
minor  within  the  terms  of  the  statutes  (dtata. 
1905,  pp.  81,  806),  is  insnfllcient.  The  fact 
that  in  the  prayer  of  the  complaint  the  pris- 
oner is  described  as  "an  incorrigible  minor" 
is  immaterial,  such  description  not  being  suffi- 
cient to  support  a  charge  of  perjury  against 
the  person  swearing  to  the  complaint. — In  ra 
Lewis,  3  Cal.  App.  738,  86  Pac.  998, 

§  6.    Effect  of  Mairlage  of  rsnulo  In- 

faat. 
[a]  Where  it  appears  from  the  sworn  peti- 
tion for  the  writ  of  habeas  corpus  that,  since 
the  filing  of  all  the  complsints,  the  minor 
prisoner  has  been  married  and  is  the  wife 
of  the  petitioner,  and  such  allegation  is  not 
denied,  it  must  be  taken  as  true,  and  makes 
her  an  adult  person,  not  within  the  Whit  tier 
act,  and  the  act  concerning  dependent  chil- 
dren, and  is  sufficient  ground  for  her  dis- 
charge.— In  re  Lewis,  3  Cal,  App.  738,  86 
Pac.  996. 

§  9Vi.    ProMbltod  Employmonta. 

[a]  It  is  competent  for  the  legislature  to 
provide  regulations  for  the  protection  of  chil- 
dren of  immature  years,  and  the  legislative 
judgment  in  regard  to  the  proper  age  at  which 
such  regulations  shall  became  applicable  to  the 
child  is  eoncluaive,  and  ita  discretion  in  per- 
mitting the  exceptional  employment  of  chil- 
dren nnder  aixteen  yeara  aa  singers  or  musi- 
cians in  churches,  schools,  or  academiea  will 
not  be  interfered  with  by  the  conrt, — In  re 
Weber,  149  Cal.  392,  86  Pac  809. 

rV.  OONTKAOTS,  TOBTS  AND  CHIMES. 
§  2Sy,.    Uortgagea. 

[a]  There  must  be  two  parties  to  every  eon- 
tract;  and  a  note  and  mortgage  to  be  of  any 
validity  must  be  legal  contracta.  An  infant 
one  year  of  age,  being  plainly  incapable  of 
contracting,  it  may  be  seriously  donbted 
whether  any  contract  could  be  said  to  exist 
at  all  between  the  guardian  and  his  infant 
ward,  where  the  guardian,  without  order  of 
court,  mortgaged  the  ward's  property, — Cum- 
minga  v.  Strowbrtdge  Land  Syndicate,  150 
Cal.  209,  119  Am.  St.  Bep.  1S9,  8S  Pac  901, 

V.    ACTIONS  BT  OB  AGAXKBT. 

5  S7.  Guardian  Ad  Iiltem  or  Next  Friend— 
Neceaalty  for  Appointment. 
[a]  Where  the  mother  of  minora  who  ia  their 
general  guardian  haa  no  interest  adverse  to 
them,  there  is  no  occasion  for  appointing 
a  guardian  ad  litem  to  represent  them  In  a 
will  contest.— Estate  of  Harris,  S  Cof.  Pro. 
Dec  1. 
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§  11.    OtiudiMi  Ad  Ut«in— ProcMdliifi  tot 


[a]  In  an  action  bj  a  minor  aged  ilztMn 
year*  for  injoriea  from  alleged  negligence  of 
tha  defendant  the  appointment  of  s  guardian 
ad  litem  bj  the  mperior  court,  not  made  aa 
required  by  leetion  873  of  the  Cods  of  Civil 
Procedare,  upon  application  or  nomination  of 
the  minor,  but  made  lolelj  on  the  application 
of  the  person  appointed,  is  erroneons.  It  can- 
not be  presumed  upon  appeal,  agatuit  the 
record,  toat  the  consent  of  the  minor  waa 
given  to  the  appointment;  and  the  error 
shown  by  the  record,  being  jurisdictional, 
would,  if  not  cured,  necessitate  a  reversal  of 
the  judgment. — Johnston  v.  Southern  Paeifia 
Co.,  150  Cal.  S35,  89  Fae.  343. 

[b]  The  appointment  of  a  guardian  ad  litem 
for  minor  defendants  in  an  action  to  quiet 
title,  waa  bated  presumptively  upon  a  suffi- 
cient showing  tbat  they  were  minors,  asd  that 
they  had  been  served  with  process,  but  if  the 
showing  in  that  regard  was  insufficient,  the 
order  of  appointtnent  did  not  go  to  the  jarla- 
diction  of  the  court,  and  it  remained  valid 
if  not  set  aside  by  the  eonrt,  or  reverted  on 
appeal,  and  cannot  be  attacked  directly  or 
collaterally  in  any  other  mode, — Welsh  v. 
Eoch,  4  CaL  App.  STl,  88  Pac.  601. 

S  66.    Judgmant— Setting  Aaida. 

[a]  A  minor  has  no  further  time  than  an 
adult  within  which  to  take  the  necessary 
steps  for  the  correction  of  errors  in  the  pro- 
ceedings or  judgment;  and  after  the  lapse  of 
time  for  the  correction  of  errors  all  parties, 
ioeluding  infants,  are  as  absolutely  bonnd  by 
tbe  judgment  as  if  no  errors  had  been  com- 
mitted.—Welsh  T.  Koch,  4  Cal.  App.  E71,  88 
Pae.  604. 

[b]  The  alleged  misconduct  of  tbe  guardian 
ad  litem  as  failing  to  preient  a  defense  to  the 
action  on  behalf  of  t^e  minors,  there  being 
no  allegation  of  oolluaion  between  such 
guardian  and  the  plaintiff,  is  in  legal  effect 
of  no  different  quality  and  effect  than  that 
of  neglect  or  misconduct  of  counsel  for 
either  party  to  the  action,  wbieh  is  not 
ground  for  assailing  the  judgment,  after  the 
lapse  of  the  time  for  motion  for  new  trial 
and  appeal  from  the  judgment. — Welsh  t. 
Koch,  4  Cal.  App.  571,  88  Pac.  604. 

[e]  The  jurisdiction  of  the  court  over  minor 
defendants  became  complete  upon  the  service 
of  snmmoua  upon  them;  and,  without  decidios 
whether  tbe  appointment  of  a  guardian  ad 
litem  the  day  after  the  service  of  sammons 
npon  them  waa  premature  and  erroneous,  the 
attack  upon  the  absolutely  final  judgment  on 
that  ground,  whether  it  be  direct  or  collat- 
eral, cannot  be  sustained. — Welsh  v.  Eoch, 
«  CaL  App.  G71,  SS  Pae.  604. 

INJXTNCTION. 

Inelnla  Jndlelal  prohlMUMU  to  paitles  In  civil  ae> 
Uona,  by  writ,  radar,  or  Jndcnaut  thuala,  igalnM 
ditllif  or  relndnlDX  trom  doing  psitlcalsr  scti  or 
tUBSS,  ■ranted  s*  piorlilansl,  Intetlaentorj,  or  flnal 
raUet;  nstaie  and  •cop*  at  the  lauedr  In  itnecal; 
!■  what  cuu  and  tat  what  pnrpoMS  it  Is  allowed; 
prsonds  of  inloaeUoB  and  Jailsdlctlon  ovai  and  pio> 


reqnldtes, 
or  Umporaiy  IdJiuw- 
■na  DotlM  there- 
ulds  nich  wilts, 
ordMS,  etc..  and  dluoIntlDn  or  dlichuga  tlureof.  on 
■ivlnf  McnrltT  or  bonds  for  Indomuitr  or  othsi- 
vlf*:  Snal  m  penaanant  Injanetlani;  sward  of  dam- 
ages,  etc.,  Inddant  to  relief  bf  Injnnetioai  violation 
of  Injnactlans  and  pooliluamt  tbereot;  liabllltiai  on 
end  onfracement  of  Mooritlas  flvan  to  obtain,  dii- 
soIto,  dlscbuge,  etc,  lalnnction*;  and  llabUltr  at 
porseiu  ottasr  than  oBoort  for  wrongful  pioeoctng, 
iunaaaa,  onforoeneBt,  oto.,  et  InJoDotloiu. 

I.  NATUEE  AND  GROUNDS,  H  l-!3. 
B.  Oronnds  for  Belief,  H  8-23. 
n.  SUBJECTS  OP  PROTECTION,  ||  Bi-flB. 

A.  Actions   and   Other   Legal   Proceed- 

ings, a  E4-3I. 

B.  Property,  Conveyances  and  Encum- 

brances, a   32-52. 
D.  Public  OfBcers,  Boards  and  Mnniei- 

palitiea,  H  57-66. 
K  Personal  Bights  and  Criminal  Proee- 
eution,  19  67-69. 
m.  ACTIONS  FOR  INJUNCTION,  |)  70-89. 
IV.  PRELIMINABY      AND      INTERLOCU- 
TORY INJUNCTIONS,  it  90-116. 

A.  Grounds  for  Proceedings  to  Procure, 

SS  SO-IOS. 

B.  Continoing,  Modifying,  Vacating  or 

Dissolving,  S!  103-115. 
V.  PERMANENT      INJUNCTION      AND 
OTHER  BELIEF,  !!  118-124. 

Z.    MATDBB  AND  CtBOnXTDa 

B.    GROUNDS  FOR  RELIEF. 

5  16.    Past  or  Completed  Injuy- 

[a]  Notices  sent  to  the  contractors  employ- 
ing union  men  who  were  dealing  with  plain- 
till,  that  plaintiff  had  been  declared  unfair, 
which  had  been  completely  delivered  to  them 
before  suit,  even  if  supposed  to  be  without 
Justification,  cannot  sustain  the  injunction 
which  only  applies  to  threatened  injury,  and 
has  no  application  to  wrongs  which  have  been 
completed,  and  for  which  the  injured  party 
may  obtain  redress  by  action  at  law. — Parkin- 
son Co.  V.  Bidg.  Trades  ConncU,  154  Cal  581, 
98  Pac.  1027,  21  L.  R.  A.,  N.  8.,  550. 

[b1  The  office  of  the  writ  of  injunction  is- 
sued pending  suit  is  preventive  and  not  re- 
medial, to  reetraiu  the  wrongdoer,  and  not  to 
punish  him  after  tbe  wrong  has  been  done,  or 
to  compel  him  to  undo  it.  Hatch  v.  Baney,  9 
CaL  App.  716,  100  Pac.  886. 

§  18.  Ezigteoce  of  Adequate  Legal  Bvmedy. 
[a]  It  is  clear  that  the  remedy  at  law  in 
ease  of  an  unlawful  boycott  is  inadequate, 
both  in  respect  to  tbe  recovery  of  damages 
and  in  respect  to  tbe  eon  tinning  and  irrep- 
arable nature  of  the  injury  which  is  not 
capable  of  admeasurement  according  to  legal 
prin ci plea .^>old berg  etc.  Co.  v.  Stablemen's 
Union,  119  Cal.  429,  117  Am.  St.  Rep.  145,  86 
Pac.  806,  8  L.  B.  A.,  N.  S.,  460. 

§  22.  Frerantlan  of  UnltipUdty  of  Suits, 
[a]  One  who  holds  a  lease  for  years  of 
tulo  lauds  for  hunting  purposes  may  enjoiii 
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a  persistent  nnlawtal  iDtruaton  thereapon 
by  the  defendants  for  hunting  purposes,  with 
knowledge  of  plaintifF's  rights,  which,  if  con- 
tinued, would  render  the  same  valuelesa  to 
plaintiff,  and  produce  irreparable  injur;  and 
iubject  the  plaintiff  to  a  multiplicity  of  iuits 
if  not  restrained. — Dunker  v.  Field  &  Tule 
Qub,  6  Cal  App.  524,  B2  Fac.  S02. 

n.    BDBJECT8  OF  FBOIEcnOH. 

A.     ACTIONS  AND  OTHEB   LEQAL   PBO- 

CEEDINQS. 

§  24.    PiocMdlagB  WMch  maj  la  Enjoiiud. 

fa]  A  niit  for  an  injunction  lias  in  behalf 
one  specially  interested  to  prevent  tba 
attempted  execution  of  a  roid  statnte  and 
the  exercise  of  an  office  claimed  to  have  been 
created  thereby,  but  which  in  fact  and  in 
law  ia  nonexistent.  Ic  such  a  case  subdi- 
visions 4  and  fl  of  section  3423  of  the  Civil 
Code,  declaring  that  an  injunction  cannot 
be  granted  "to  prevent  the  execution  of  a 
public  etatote  by  the  officers  of  the  law,  for 
the  public  benefit"  or  "to  prevent  the  exer- 
cise of  ■  public  or  private  office,  in  a  law- 
ful manner  b^  the  person  in  possession," 
have  no  application. — Wheeler  v,  Herbert, 
15&  Cal.  224,  92  Pae.  3S3. 

§  30.  Actlona  ot  ProcewUngB  lo  Otlier  Oonrta. 
[aj  Courts  have  no  power  to  interfere  with 
the  judgments  and  decrees  of  other  courts 
of  concurrent  jurisdiction. — Dhlf elder  v.  Levy, 
9  Cal.  607;  Hockstecker  V.  Levy,  11  Cal.  78. 


PBOPBRTT   AKS    BIQHTa    PBOTBI?rEI>— EA8E- 

UEHTS.  {  B8. 
TBE8FASB  OB  OTHEB  INJURY  TO  LAND,  i  4A. 

( UAIHTEKANOE  OF  DITCH,  I  47. 

OONBTEDOTION   OF   PIPELINE,  |  *TH. 

TRESPASS  ON  OAHB  FBESERVS,  I  48. 

§  S3.    Propart7  and  Blgbts  Piotactod— Eaae- 
ments. 

[a]  Where  the  city,  without  the  consent  of 
the  grantor  of  the  easemeut,  is  undertaking 
Co  lay  an  additional  fourteen-inch  pipe,  for 
the  increase  of  its  water  supply,  injunction 
ia  the  proper  remedy  to  prevent  it,  irrespec- 
tive 01  any  other  damage  than  that  it  ob- 
Ktnicts  the  plaintiff  in  the  free  use  and  en- 
joyment of  nis  land,  and  that,  if  continued, 
the  wrongful  action  will  ripen  into  an  ease- 
ment.— Winslow  V.  City  of  Vallejo,  148  Cal. 
723,  113  Am.  St.  Bep.  349,  84  Pae.  191,  5 
L.  E.  A.,  N.  a,  861. 

[b]  The  owner  of  a  pipeline  for  the  trans- 
portation of  oil,  a  part  of  which  crosses  a 
tract  of  land  through  which  he  elaims  an 
easement  for  his  pipes,  is  entitled  to  a  tem- 
porary injunction  pendente  lite  to  restrain 
a  defendant  who  had  torn  vp  the  pipe  from 
such  land  and  rendered  the  line  useless  from 
interfering  with  the  relaying  and  re-eetab- 
lishment  of  the  pipe-line.  And  the  fact  that 
the  defendant  by  his  answer  lets  np  the 
right  to  the  possession  of  the  land  by  a 
paraiqoont  title   will  not  «f  itself  warrant 


the  dissolution  of  the  temporary  Injunction, 
when  it  appears  that,  even  if  the  defendant 
should  finally  prevail,  the  continuance  of  Che 
use  o£  the  pipe-line  pendente  lite  would  not 
materially  interfere  with  the  defendant's  use 
of  the  land. — Brookshire  Oil  Co.  v.  Caamalia 
etc.  Co.,  151  CaL  577,  91  Pac.  383. 

[c]  In  a  suit  to  enjoin  the  mayor,  super- 
visors, chief  of  police,  and  health  depart- 
ment of  Ban  Francisco  from  interfering  with 
plaiBtifTa  carpet -beating  and  cleaning  works, 
and  to  avoid  an  ordinance  nnder  which  de- 
fendants claimed  the  right  to  abate  the  same 
as  a  public  nuisance,  where  issue  was  tendered 
and  tried  as  to  the  fact  of  public  nuisance,  find- 
inga  thereupon  for  defendants  must  be 
deemed  conclusive  upon  an  appeal  taken  by 
plaintiff  upon  the  judgment -roll.  The  effect 
ot  the  judgment  for  defendants  la  onlv  to 
deny  the  injunction  sought;  and  even  if  It 
be  conceded  that  the  ordinance  is  void,  the 

{'edgment  must  be  affirmed. — McQaeen  t. 
■helan,  4  Cal.  App.  005,  88  Pac  1099. 

§  44.    Trespass  oi  Other  mjniy  to  Land. 

[a]  An   Injunction   will   not   lie   to   restrain 

threatened  repeated  trespasses  to  real  prop- 
erty and  the  use  of  offensive  and  insulting 
language  in  connection  therewith,  where  it 
does  not  appear  that  any  irreparable  injury 
would  reautt  from  the  commission  of  the 
threatened  sets,  nor  that,  if  they  were  com- 
mitted, the  party  aggrieved  would  not  have 
a  complete  and  adequate  remedy  at  law.  And 
this  is  so,  although  such  threatened  act* 
might  constitute  a  nuisance. — Bandall  v. 
Freed,  154  Cal.  299,  97  Pac  669. 

[b]  A  technical  trespass  committed  by  the 
business  agent  of  the  labor  council  in  en- 
tering upon  the  premiees  of  the  plaintiff,  for 


F  the   I 


I   law- 


the  absence  of  any  threatened 
repetition  of  the  act,  is  not  a  ground  for 
an  injunction. — Parkinson  Co,  v.  Building 
Trades  Council,  164  Cal.  581,  98  Pac  lOSf, 
21  L.  B.  A.,  N.  S.,  550. 

[c]  The  fact  that  the  intruilers  with  a 
strong  tend  have  unlawfully  ousted  the  plain- 
tiff from  possession  of  the  land  for  banting 
purposes  cannot  preclude  his  right  to  relief 
in  equity  to  prevent  the  deetruotion  of  plain- 
tiff's estato.— Danker  v.  Field  &  Tale  Club, 
6  Cal.  App.  624,  92  Pac  502. 

§  47.    . Maintenance  of  Dltcli. 

[a]  In  an  action  to  enjoin  the  defendant 
from  maintaining  and  operating  a  ditch 
across  lands  of  the  plaintiff,  the  plaintiff  es- 
tablishes a  prima  facie  case  entitling  him 
to  an  injunction  upon  proving  his  ownership 
of  the  land  and  the  construction  of  the  ditch 
by  the  defendant;  and  the  defendant,  if  he 
reliee  upon  a  license  to  defeat  such  relief, 
must  establish  it.  A  finding  for  the  plaintiff 
is  supported  by  evidence  of  his  ownership 
of  the  land,  and  an  admiHsion  by  the  de- 
fendant that  he  constructed  the  ditch. — Me- 
Bee  V.  Blekeley,  3  Cal.  App.  171,  84  Pae.  679. 

[b]  A  ditch,  from  one  hundred  and  ten  to 
one  hundred  and  twenty-two  feet  wide,  and 
from  fonr  to  five  feet  deep,  eonstructed  by 
the  defendant  aeroaa  the  land  of  the  plainti^ 
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wlD  ba  piemme3  tft  damage  thi  plaintUTi 
land,  and  to  be  intended  for  the  pnrpoie  of 
eonTejing  water,  and  &  judgment  enjoining 
ths  WTongfni  maintenance  of  auch  ditch  may 
command  the  defendant  to  fill  it  up,  and 
restore   the  premise!  to  tbeii   original   condi- 

linn M^RsA    v      RT>lrii1ai>      fl    l'>l       Ann      IT). 


§  47Vi.    OonttTDCtlon  of  Flpo-Une. 

[a]  A  treapasB  committed  by  one  of  two 
iodividnal  aefeodantB,  as  agent  of  the  de- 
fendant water  company,  nnder  lesalntion  of 
its  board  of  direetora,  in  constmctine  a  pipe- 
line of  a  Bnbstantially  defective  charBCter, 
and  likely  to  produce  unDaceBEary  damage 
to  plaintiff,  cannot  be  jastified  under  a  mere 
Hcenie  given  by  plaintiff  to  the  two  indi- 
vidual defendants  to  eomtruct  a  pipe-Hoe 
"of  good  eubstantial  material  and  worVman- 
ihip,"  at  their  own  expense  and  for  their 
own  nae,  "for  the  conveyance  of  domestie 
watera  to  their  piemises,"  to  be  owned  by 
them  for  tbe  purpose  of  such  conveyance, 
and  the  trespasa  by  the  water  company  de- 
fendant in  the  coustraetion  of  aach  defective 
pipe-line  was  properly  enjoined. — Qraham  v. 
Kedland  Heights  Water  Co.,  3  Cal.  App.  732, 
S6  Pac.  9S9. 

§  4S.    Kespaaa  on  Gama  Presarva. 

1a]  An  injunction  will  lie,  at  tbe  instance 
the  owners  of  an  inclosed  tract  of  land 
used  as  a  game  preserve,  to  restrain  a  large 
number  of  persons  who  were  acting  under 
an  agreement  and  eonepiracy  between  them- 
selves from  entering  upon  the  land  and  eom- 
mittiog  continuous  trespass  thereon. — Bolaa 
Land   Co.  T.  Burdiek,   ISl   Cal.   254,  CO   Pac. 


g  B2.    Slapositloa  «f  Pobltc  Uoney. 

[a]  An  order  of  the  board  of  supervisors 
directing  the  payment  of  a  warrant  drawn 
to  settle  indebtedness  aeeming  in  the  pre- 
ceding fiscal  year,  is  an  order  for  tbe  pay- 
ment of  money  made  "without  authority  of 
law"  within  the  meaning  of  section  8  of  the 
County  Oovernment  Act,  and  the  district  at- 
torney is  authorized  by  that  section  to  bring 
an  action  in  the  name  of  the  county  to  en- 
join its  payment  without  an  order  of  the 
board  of  supervisora  authorizing  him  to  bring 
it.  In  such  action,  In  addition  to  the  county 
treasurer,  all  persona  who  have  an  interest 
in  the  subject  matter  of  the  litigation  may 
be  joined  BS  defendants. — County  of  Tehama 
T.  Siason,  152  Cal.  167,  92  Pac.  64. 


9  S7.  lataiferanca  witli  Bnslnen  or  Occupa- 
tion. 
[b]  Equity  has  no  jurisdiction  to  enjoin 
men  from  not  working  either  for  the  defend- 
ant or  for  those  dealing  with  him,  when  they 
have  the  legal  right  to  qnit  work;  and  their 
threat  not  to  work  (or  any  patrons  or  cus- 


tomers dealing  with  the  plaintiff,  afford*  no 
ground  for  equitable  relief. — Parkinaon  Co. 
V.  Building  Trades  Council,  1G4  CaL  661,  9S 
Pae.  1027,  21  L.  B.  A.,  N.  a,  5S0. 

S  68.    Boycon  and  Picketing  Boycottad  Boai- 
BMB  Place. 

[a]  A  eonrt  of  equity  will  enjoin  ft  combina- 
tion and  conspiracy  of  a  local  union  to  boy- 
cott plaintiff's  business,  which  has  had  the 
purpose  and  effect,  by  means  of  pickets  and 
placards  maintained  in  front  of  plaintiff's 
place  of  boainess,  to  intimidate  other  em- 
ployees  and  the  patrons  and  customers-  of 
plaintiff  who  ma^  desire  or  attempt  to  do 
business  with  plaintiff. — Goldberg  etc.  Co.  v. 
Stablemen's  Union,  149  CaL  429,  117  Am.  St. 
Bep.  146,  86  Pae.  S06,  6  L.  B.  A.,  N.  &, 
460. 

[b]  An  Injunction  la  too  broad  which  re- 
strains the  defendant  from  tbe  mere  expres- 
sion of  opinion  at  any  time  and  place  as 
to  plaintiff  and  its  business,  and  which  would 
at  the  worst  only  consist  of  slander,  which 
could  not  be  reached  in  this  form  of  action, 
and  which  restrains  acts  not  connected  with 
or  incidental  to  the  main  acta  properly  en- 
joined; and  tbe  injunction  will  be  modified  in 
those  rcBpects.^ — Goldberg  etc.  Co.  v.  Stable- 
men's Union,  149  Cal.  426,  117  Am.  St.  Eep. 
145,  86  Pac.  806,  8  L.  E.  A.,  N.  8.,  460. 

[c]  In  an  setion  brought  by  a  manufactur- 
ing eorporattun  against  a  labor  union  and 
some  of  its  officers  and  members  to  obtain 
an  injunction  restraining  tbe  defendants  from 
interfering  with  the  plaintiff  in  the  conduct 
of  its  buBiness  by  stationing  pickets   i" 


any  person  or  persons  transacting  business 
with  the  plaintiff,  where  the  evidence  en- 
tirely fails  to  show  that  the  pickets  had 
ever  come  in  contact  with  or  influenced  any- 
one desiring  to  deal  with  the  plaintiff  as  a 
cuatomer,  and  had  not  been  stationed  at  or 
near  tbe  plaintiffi  place  of  business  for  a 
week  piior  to  the  commencement  of  the  ac- 
tion, a  finding  that  such  pickets  "are  still 
engaged  in  the  acts  complained  of"  is  not 
sustained  by  the  evidence,  and  an  order  re- 
fusing tbe  defendants  a  new  trial  asked  for 
on  that  ground  will  be  reversed.— Crescent 
Feather  Co.  v.  United  Upholsterers'  Union, 
153  Cal.  433,  95  Pac.  871. 

§  69.    Orimlnal  Piosecntions. 

[a]  FersoDe  engaged  in  the  business  of 
house-movers  in  a  city  under  permits  from 
the  municipal  authorities  to  move  houses  over 
and  upon  its  public  streets  cannot  obtain  an 
injunction  against  the  owners  of  electric  light 
or  power  lines  properly  maintained  on  euch 
streets,  and  which  ore  interfered  with  by 
them  in  the  eonrae  of  their  business,  nor 
against  the  police  ofccers  or  courts  of  the 
municipality  restraining  them  from  institut- 
ing or  maintaining  criminal  proceedings 
against  the  plaintiffs  on  account  of  such  in- 
terference, under  section  593  of  the  Penal 
Code,  notwithstanding  the  plaintiffs  allege 
that  their  acts  are  neither  nnlawful  nor  mali- 
cious.— Sullivan  T.  San  Fianeiaee  Gas  etc.  Co., 
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148  Cal.  368,  88  Pae.  156,  3  U  B.  A.,  N.  a, 
40L 
[b]  Court!  of  equity  bave  no  jarisdictioii, 

either  on  the  ground  that  it  will  prevent  a 
mnltipIiGitj  of  actions  or  that  it  will  pro- 
Tent  an  injnrioaa  interference  with  plaintiff'* 
boaineM,  to  proceed  to  investigate  aa  to  the 
truth  of  criminal  charges  that  have  been  or 
ma 7  be  preferred  agamat  him,  to  hear  the 
evidence  in  regard  to  hie  guilt  or  innocence, 
to  determine  in  advance  of  the  decision  of 
the  lawfully  constituted  criminal  courts  the 
question  of  hiB  guilt  or  innocence  of  pending 
charges  and  his  probable  guilt  or  innocence 
of  future  charges,  and,  if  found  in  his  favor, 
to  forestall  the  action  of  the  law  courts  and 
enjoin  the  enforcement  of  a  constitutional 
and  valid  law  against  him  on  the  sole  ground 
that  there  is  not,  and  never  will  be,  suffi- 
cient evidence  of  his  guilt. — Sallivan  v,  San 
Francisco  Oas  eu.  Co.,  148  CaL  308,  83  Pac. 
156,  8  L.  E.  A.,  N.  S.,  401. 

nL    ACTIONS  FOB  INJUNCTION. 
§  78.    Plradlng— Bill,  Oompumt  or  PatiUon. 

[a]  The  allegations  in  the  complaint  of  ir- 
reparable injury  in  general,  and  of  the  par- 
ticular Bpecifications  relative  to  it,  amonnt  to 
nothing  more  than  the  expression  of  an  opin- 
ion or  conclusion  of  the  pleader,  and  do  oot 
constitute  a  statement  of  facts  from  which 
the  court  could  determine  whether  the  plain- 
tiff's apprehensions  of  special  injury  are  well 
founded  or  not. — City  Store  v.  San  Jose-Los 
Gates  etc  By.  Co.,  150  Cal.  277,  88  Pac.  977. 

[b]  In  an  action  to  enjoin  a  continuous 
trespass  on  and  invasion  of  a  right  of  wajf 
for  a  water  ditch  across  the  lands  of  the 
defendant,  to  which  th«  plaintiff  bas  suc- 
ceeded. It  is  not  necessary  to  allege  in  the 
complaint   that   the   plaintiff  was   the   owner 


Lux  V.  Eern  County  etc.  Co.,  1S4  Cal.  789, 
99  Pac.  179. 

[c]  In  such  an  actios,  the  complaint  will  be 
held  to  state  a  canse  of  action,  as  against  a 
general  demurrer,  if  by  fair  intendment  it  Is 
capable  of  a  construction  which  shows  that  the 
right  of  way  for  the  ditch  was  acquired  with 
the  assent  of  the  defendant,  nnder  circum- 
stances amounting  to  a  parol  license. — Miller 
&  Lax  V.  Kern  County  etc.  Co.,  154  Cal.  785,  99 
Pac.  179. 

[d]  In  an  action  by  tbe  company  to  en- 
join the  carrying  out  of  a  resolution  of  the 
city  trustees  requiring  it  to  remove  its  pole* 
to  other  locations,  the  complaint  must  show 
that  the  regulation  is  unreasonable,  arbitrary, 
confiscating  or  prohibitory,  or  tbat  its  sole 
parpose  is  to  harass  or  annoy  the  company 
in  the  enjoyment  of  its  franchise.  A  mers 
allegation  that  the  proposed  change  would 
work  irreparable  injury  to  the  company  is 
not  snfficieut  to  warrant  an  injunction,  nor 
is  an  allegation  that  the  change  would  work 
inconvenience  and  deprival  of  use  in  the 
manner  theretofore  enjoyed  by  the  inhabi- 
tants of  the  city  sufficient  to  show  an  arbi- 
trary or  unreasonablB  exercise  of  power  on 
the    part    of    the    city    anthonties. — Merced 


Falls  Oas  etc.  Co.  v.  Tnmer,  2  Cal.  App.  720, 
84  Pae.  239. 

[e]  A  complaint  for  an  injunction  which 
does  not  state  facta  sufficient  to  determine 
how  plaintiff's  property  will  be  peripaneutly 
injured  by  the  acts  complained  of,  and  which 
states  merely  general  conclusions  as  to  mul- 
tiplicity of  suits  and  irreparable  injury,  not 
warranted  by  any  pleaded  facts,  doea  not 
stats  facts  sufficient  to  constitute  a  cause  of 
action  for  equitable  relief  to  enjoin  the  acta 
complained  of. — Bishop  v.  Owens,  5  Cal.  App. 
83,  89  Pac.  844. 

[f]  When  the  acts  complained  of  consist  in 
the  suspension  of  ladders  and  falls  with  ropes 
attached  from  an  adjoining  bailding,  over  and 
above  plaintiff's  roof,  and  the  complaint  fails 
to  state  the  purpose  thereof  or  to  show  how 
the  continuation  thereof  would  injure  plain- 
tiff's property,  the  mere  averments  that  the 
continued  trespass  "will  ripen  into  a  right 
and  casement  on  plaintiff's  property"  and  will 
"constitute  and  create  an  obstruction  to  the 
free  and  peaceable  use  of  the  aforesaid  prop- 
erty" are  only  the  conclusions  of  the  pleader. 
Bishop  T.  Owens,  G  Gal.  App.  83,  89  Pae.  844. 

[gj  Where  it  cannot  be  determined  from 
the  complaint  whether  or  not  the  slleged 
acta  are  excusable  under  the  rule  of  dam- 
nnm  absque  injuria,  applied  by  the  court 
below,  and  the  facts  pleaded  do  not  amount 
to  a  conjecture  as  to  the  purpose  of  the 
acts,  we  are  not  concerned  with  that  par- 
ticular reason  assigned  by  the  court  for  its 
ruling.  It  is  sufficient  that  the  mling  sns- 
taining  the  demurrer  was  correct. — Bishop  v. 
Owens,  S  Cal.  App.  83,  89  Pae.  844, 

§  87.    Trial— Bl^it  to  Jniy. 

[a]  In  an  action  for  damages  for  trespass, 
the  fact  tbat  plaintiff  also  asks  for  an  in- 
junction does  not  deprive  liim  of  his  right 
to  have  the  issues  of  fact  tried  by  B  jurv. — 
Hughes  v.  Dunlap,  91  CaL  38S,  27  Pae.  642. 

§  88.    —  Verdict  and  Flndlnga. 

[a]  In  an  action  to  restrain  threatened 
trespass  and  to  recover  damages  for  past  tres- 
passes, where  the  issue  of  damages  ia  tried  by 
a  jury,  the  court  cannot  disregard  the  verdict 
and  make  findings  contrary  to  it  without  a 
motion  for  new  trial. — Hughes  t.  Dunlap,  91 
Cal.  3S5,  27  Pac.  642. 

[b]  Where  the  findings  for  the  plaintiff  are 
sufficient  to  support  the  judgment  restrain- 
ing threatened  waste,  and  it  was  proved  with-  ' 
out  contradiction  that  the  acts  upon  which 
the  action  was  predicated  were  committed 
within  three  months  before  the  action  was 
commenced,  the  failure  to  And  upon  a  plea 
of  the  statute  of  limitations  under  snbdi vi- 
sion 2  of  section  338  and  section  343  of  the 
Code  of  Civil  Procedure  was  immaterial,  and 
cannot  constitute  eroond  for  reversal. — Hat- 
ton  V.  Oregg,  4  Cal.  App.  642,  88  Pac.  594. 

[e]  It  ia  a  proper  exercise  of  the  eonrfa 
jurisdiction  to  ascertain  and  find  the  facta 
as  to  the  conditions;  and  declare  b^  ita  or- 
der that  the  injunction  is  no  longer  in  force, 
if  the  facts  warrant  such  deJnction.  The 
only  thing  before  the  court  is  tlw  ascertaia* 
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m«iit  of  iht  fact!  apoo  which  tb«  risht  do- 
pendt. — German  Bavinga  ft  Loan  Society  t. 
Aldrteh,  S  C&l.  App.  21E,  80  Fae.  1063. 

[d]  In  ■&  action  to  enjoin  inteiferenpe  with 
an  easement  of  the  plaintifF  for  >  pipe-line 
over  the  land  of  tbe  defendanti,  where  the 
CMC  was  Bnbmitted  npon  an  agreed  state- 
ment of  facta,  no  findings  are  neceisary,  and 
the  only  qaestion  is,  What  ia  the  taw  applica- 
ble to  the  faotat— Knight  t.  Cohen,  7  CaL 
App.  43,  93  Pae.  396. 

IV.     PRKT.rMTWABT     AHB     IHTEBLOOU- 

TOET  DMiraoTIONS. 

A.     GEODNDS    FOB    PROCEEDINaS    TO 

PEOCTJKE. 

S  M.    N«tim  and  Scope  of  Frovlslotul  S«m- 

[a]  A  prellminarr  injunction  is  granted  be- 
fore ■  bearing  on  the  merits  baa  been  had,  and 
its  pnrpose  and  aole  object  it  to  preaerve  the 
(object  in  controvergy  in  its  then  existing 
'Condition,  and,  without  determining  anj  ques- 
tion of  right,  merelj  to  prevent  a  further 
perpetration  of  wrong  or  the  doing  of  any 
act  whereby  the  right  in  controversy  may  be 
materially  injured  or  endangered  nntil  a  full 
and  deliberate  iDvestigation  of  the  ease  ia 
afforded  to  the  party.  Cases  are  not  tried  on 
their  merits  on  pleadings  and  affidavits.— 
Knight  T.  Cohen,  S  Cat.  App.  296,  93  Fae. 
390. 

§  91.    Diacntlon  of  Oonrt. 

[a]  The  question  as  to  tbe  extent  or  slight- 
neas  of  the  damage  caused  by  the  obstruction, 
or  whether  it  ought  to  justify  an  injunction 
pendente  lite,  was  a  matter  for  the  deter- 
mination of  the  trial  court;  and  the  <)ueatioa 
of  granting  or  refnaing  an  application  for 
a  temporary  injonctioa  was  addressed  to  the 
discretion  of  the  lower  conrt,  and  ita  action 
in  refnaing  it  will  not  be  disturbed  on  ap- 
peal, where  there  appears  to  be  no  dear  abuse 
of  discretion. — Wilhaou  t.  Lob  Angeles  By. 
Co.,  150  Cal.  592,  89  Pae.  330. 

[b]  If  the  damage  or  injury  threatened  Is 
of  a  character  vbieh  may  be  easily  remedied, 
if  the  injunction  is  refased,  as  where  it  is 
chiefly  monetary  damage,  and  the  defendant 
ia  solvent,  tbe  conrt,  in  ita  discretion,  may 
rcfose  to  issue  a  temporary  injunction,  leav- 
ing the  question  for  the  final  bearing,  at 
which  the  coort  eonld  allow  compenaation  in 
the  action,  nndet  the  prayer  for  general  re- 
lief, and  could  in  the  final  judgment  restrain 
the  use  of  the  tower,  or  command  its  re- 
moval, unless  the  damage  was  paid  within  a 
time  fixed. — Williams  t.  Los  Angeles  By.  Co., 
150  Cal.  S92,  S9  Pac  330. 

%  9Z.    Oronnda  for  Temponry  Injnnctlon. 

[a]  Where  the  verified  complaint  states  suf- 
fleient  ground  entitling  plaintiff  to  an  in- 
junction pendente  lite,  restraining  the  defend- 
ants from  interfering  with  or  dispaaing  of 
the  selections  involving  the  land  purchased, 
and  to  have  the  same  continued  in  force  un- 
til jodgment  to  prevent  the  relief  sought 
from  being  abortive,  and  a  temporary  in- 
Ol.  Diteit— «8S 


JuDctioD  was  granted,  it  was  error  fot  tho 
conrt  to  diaaolve  it. — Famum  v.  Clarke,  14S 
Cal.  610,  81  Pae.  100. 

B.    CONTINUTNQ,    MODIPTINO,   TACAT- 
ING  OB  DISSOLTINQ. 

LIMIT  OP  CONnNTJANCB,  I  lOBli. 
DISORETION  OF  OOORT,  |  104. 
POWER  OF  COUBT  OB  COMHISSIONZR,  |  lOB. 
GBOUNDS    FOB    OONTINUlNa,    VACATINQ     OB 

DISSOLTINQ,  HOB. 
DISSOLUTION    FOB    CADBES    ABISINS    BUB3E- 

QDENT  TO  OBANT,  1  llS. 

§  losy,.    Limit  of  OoBtlniuuica. 

[a]  The  amendment  of  1699  to  section  527 
of  the  Code  of  Civil  Frocednre,  fixing  the  limit 
of  twelve  months  beyond  which  a  preliminary 
injonction  will  eeaae  to  operate  if  certain 
conditions  do  not  exist,  applies  equally, 
whether  the  injunction  ia  granted  after  no- 
tice or  ex  parte,  and  invotves  no  question 
of  remedy  by  appeal,  or  of  res  adjudicata.  At 
the  expiration  of  the  twelve  months,  if  the 
conditiona  atated  do  not  apply,  the  injone- 
tion  becomes  inoperative  and  the  parties  bene- 
ficially interested  are  entitled  to  have  the 
court  so  declare. — German  Savings  ft  Loan 
Society  v.  Aldrich,  5  Cal.  App.  21S,  69  Pae. 
1063. 

§  104.    DlBCietlon  of  Courts 

[a]  It  seems,  on  principle  and  authority,  that 
the   court   which   has   granted   a   preliminary    . 
injunction  ex  parte  which  by  ita  terms  is  to   - 
continue    until    further   order    of    the    conrt, 
may  diasolve  or  modify  it  of  its  own  motion    • 
whenever  it  becomes  satisfied  that  the  order 
was    improvideutly    or    erroneously    made.— 
Wolf  V.  Board  of  Supervisors,  ISO  CaL  285, 
89  Pae.  85. 

[b]  It  is  within  the  discretion  of  the  court 
to  permit  tbe  Cling  of  an  amended  complaint 
to  support  a  preliminary  injunction  already 
issued,  and  if  it  shows  good  ground  for  the 
injunction  it  is  not  error  to  refuse  to  dis- 
solve the  writ  for  the  mere  reason  that  the 
original  complaint  may  have  been  defective. 
County  of  Tehama  v.  Sisson,  152  Cal.  167,  92 
Pae.  64. 

§  105.    Power  of  Court  or  OommlBstoner. 

[a]  The  question  raised  whether  aection  S32 
of  tbe  Code  of  Civil  Procedure,  providing  for 
dissolution  or  modification  of  an  ex  parte 
injunction  npon  notice  before  trial,  exclude* 
th?  power  of  tbe  court  to  act  npon  its  mo- 
tion, ia  not  definitely  determined,  it  being 
the  clear  effect  of  a  stipulation  upon  the  bear- 
ing of  the  caae  that  "the  entire  matter  should 
be  submitted  as  a  whole,  pleadings,  motions, 
orders,  and  the  evidence/'  Thus  the  court 
has  power  to  modify  the  injunction  order 
after  such  submission  before  the  final  deci* 
aion  of  the  ease.— Wolf  v.  Board  of  Super- 
visors, ISO  Cal.  285,  89  Pae.  85. 

§  106.    Oroiinds  tat  Oonttnnlng,  Vacating  or 
Dissolving, 
[a]  A  preliminary  injunction  panted  upon 
notice  and  hearing  cannot  be  dissolved  arbi- 
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tiiiUj  wittiont  good  eanse  appearing  tliere- 
toz,  merely  because  tbe  words  "until  the  fur- 
tber  order  of  the  eonrt"  are  inserted  therein; 
and  th«  anpreme  court  has  recognized  the 
tale  that  an  injunction  bo  granted  cannot  be 
disBoIved  or  interfered  with  except  npon  ap- 
peal, DQtil  the  trial  of  tbe  cause  is  deter- 
mined upon  its  merits.  (Per  Allen,  J.,  and 
Gray,  P.  J.) — Humphry  v.  Bue&a  Tiata  Water 
Co.,  2  Cal.  App.  540,  M  Pae.  290. 

§  lis.  IMsMlatlon  tor  Oaosea  AriBlng  Bubs*- 
qnent  to  Grant. 
[a]  A  notice  of  appeal  from  an  order  deny- 
ing plaintiff'a  motion  for  a  temporary  injunc- 
tion, where  tbe  record  shows  that  the  tem- 
porary ln]nnetlon  was  granted,  is  abortive 
as  an  appeal  from  an  order  dissolving  tbe 
same;  bnt  where  a  general  demurrer  to  tbe 
complaint  was  anstained,  and  final  judgment 
was  rendered  thereon,  from  which  an  appeal 
ia  taken,  it  la  immaterial  whether  or  not 
an  appeal  was  Intended  to  be  taken  from  the 
order  disaolving  the  temporary  injunction, 
because,  if  the  facta  atated  are  iniufficient 
under  the  general  demurrer  to  warrant  final 
relief,  they  are  insufficient  to  warrant  the 
continuance  of  the  temporary  restraining  or- 
der.—Bishop  T.  Owens,  S  Cal.  App.  63,  89 
Pao.  844. 


§  121.  Becorery  of  Damages  Inateod  of  In- 
juncUoii. 
[a]  Where  a  temporary  injnnction  was 
granted  upon  notice  and  hearing  restraining 
the  sale  of  corporate  stock  for  nonpayment 
of  an  assessment  by  less  than  a  qaorum  of 
directors,  and  the  ori^nal  complaint  was  in- 
sufficient in  not  averring  that  the  corporation 
was  organized  for  profit,  and  conid  not  dimin- 
ish its  directors  without  an  amendment  of 
its  articles,  and  a  demurrer  thereto  was  prop- 
erly sustained  with  leave  to  amend,  and  be- 
fore tbe  bearing  of  a  motion  to  dissolve  the 
injunction  on  the  ground  of  the  sustaining 
of  the  demurrer,  an  amended  complaint  was 
filed  showioa  the  invalidity  of  the  assessment, 
the  amended  complaint  related  to  the  date  of 
the  original,  and  it  was  error  to  dissolve  the 
injunction  on  tbe  ground  of  the  insuffieiency 
of  the  original  complaint,  and  to  refuse  to 
consider  the  amended  complaint. — Humphry 
T.  Buena  Vista  Water  Co.,  2  Cal.  App.  510, 
81  Pao.  290. 

IN  MEMOBIABL 

Bm  Vu  Dyke,  Hon.   Waltar. 

nisAin:  persons. 

Inelnds  ptrioni  afltetad  hj  msntkl  incipscjtr  of 
any  Und  uM  meialr  ttrnporary  In  Iti  natonj  •*!- 
danoe  of  ineli  Ineapaeltj;  rlshti  and  dlubtllttai  ol 
■ocb  pnioni  in  ganeial;  enatodr  and  prateetloa 
o(.  thsir  panoB*  and  propartr;  and  legal  proeaad- 
Ingi  aSactlns  ttaam. 

L  INSANITT  AND  EVIDENCE  THERE- 
OF, SE  1-3. 


n.  INQUISITIONS,  gg  4-e. 

III.  GUAEDIANSHIP,  fj  7-18. 

IV.  CUSTODX  AND  SUPPORT,  gg  19-28. 

L    INSAKITT  AND  ETIDENOE  THESE- 

or. 

§  1.    Insamlty  In  General. 

[a]  "Insane"  and  "incompetent"  are  not 
necessarily  convertible  terms;  a  person  mar 
be  incompetent  by  reason  of  insanity,  or 
from  some  other  cause  incapable  of  earing 
for  bis  property. — Estate  and  Guardianship 
of  iLoiej,  2  Cof.  Pro.  Dec.  368. 

§  Z.    Insane  Delnaions. 

[a]  Suspicion  is  the  imagination  of  the  ex- 
istence of  something,  especially  somethiog 
wrong,    without    proof,    or    with    but    slight 

eroof;  it  is  an  impression  in  tbe  mind  which 
aa  not  resulted  in  a  conviction.  It  it 
synonymous  with  doubt,  distrust,  or  mis- 
trust-—tbe  mind  is  in  an  unsettled  eoDdi- 
tioD.  Snapieion  existing,  slight  evidence 
might  proance  a  rational  conviction  or  ton. 
elusion;  this  without  evidence,  however 
Blight,  would  be  a  delusion.  Is  there  evi- 
dence, however  slightT  This  is  the  test.  Tbe 
suspicion  may  be  illogical  or  prepostetona, 
bnt  it  is  not,  therefore,  evidence  of  insanitf- 
Estate  of  Scott,  1  Cot.  Pro.  Dec.  271. 

§  8.    ETldence  of  Insanity. 

[a]  Although  a  person  is  subject  to  certain 
delusions,  where  the  eonrt  is  not  satisfied 
that  he  is  "so  far  disordered  in  mind  as  to 
endanger  health,  person  or  property,"  or  "un- 
fit to  be  at  large,"  it  is  bound  to  give  him 
the  benefit  of  such  reasonable  donbt  as  it 
entertains  npon  the  whole  charge. — Matter 
of   Ingram,   1   Cof.   Pro.   Dec   137. 

[b]  Unfounded  and  unreasonable  suspicions 
are  not  insanity. — Estate  of  Scott,  1  Cof.  Fio. 
Dec.  271. 

[c]  Where  the  vulgarity  tn  behavior  and 
speech  of  a  testatrix  is  relied  upon  to  estab- 
lish the  presence  of  insane  delusions,  btr 
whole  conduct,  at  home  and  abroad,  sbonld 
be  considered,  and  not  merely  her  conduct 
within  her  own  house,  the  alleged  acts  of 
immodesty  in  this  case  being  confined  to  the 
home  premises  of  the  testatrix,  while  ber 
behavior  abroad  was  not  subject  to  adverse 
criticism. — Estate  of  Scott,  1  Cof,  Pro.  Dec 
271. 

[d]  Where  there  was  at  least  one  instsnee- 
in  the  conduct  of  a  husband  which  migbt 
arouse  in  the  mind  of  the  wife  a  suspicion 
as  to  his  constancy,  tbe  fact  tbat  bet  sus- 
picions may  have  been  unjust  and  her  in- 
ferences too  general,  is  merely  an  error  of 
logic,  and  not  an  evidence  of  insanity  or 
of  an  insane  delnsioa.  She  has  a  right  to  in- 
fer, however  erroneouBly,  or  from  iuadeqoate 
premises,  to  a  universal  conclusion. — Estate 
of  Scott,  1  Cof.  Pro.  Dec.  271. 

[el  Eccentric  habits  of  speech,  if  not  md- 
denly  acquired,  are  not  evidence  of  insanitj. 
Estate  of  Scott,  1  Cof.  Pro.  Dec.  271. 

[f]  The  value  of  the  teatimony  of  business 
men  and  acquaintances,  acquired  in  eommer- 
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da)  dealinn  with  a  person  alleged  to  be  tbe 
victim  of  insane  delaaions,  is  favorably  r»- 

Erded  by  tbe  courts,  on  tbe  iasne  of  insanitT, 
Ute  of  Scott,  1  Co*.  Pro.  Dec.  E71. 

[g]  If  a  wife  baa  evidence,  though  ilight, 
on  whicb  to  bise  a  Buapicion  of  her  has- 
band's  anfaith fulness,  and  has  no  settled 
eoDvietioD  od  the  mbject,  her  snapicion  do^s 
not  amouDt  to  an  insane  delusion. — Estate  of 
Scott,   1   Cof.  Pro,  Dee.  E71. 

[h]  Tb«  contention  in  this  csso  that  the 
testatrix  was  afflicted  with  an  insane  delu- 
sion in  that  she  believed  her  husband  con- 
spired to  confine  her  in  an  inaaue  esjlam, 
was  found  by  the  court  to  be  unsupported 
by  tbe  evidence,  especially  in  view  of  the 
fact  that  the  hnsband  hsd  twitted  her  of 
being  era^  and  threatened  to  break  her 
will.— Estate  of  Scott,  1  Cof.  Pro.  Dec  £71. 

[I]  FaUe  logic  or  faulty  ratioeinetion  is 
far  from  the  manifestation  of  insanity,  so 
long  as  the  process  is  formallv  correct,  not 
incoherent  or  inconsequential. — Estate  of 
Scott,  i  Cof.  Pro.  Dee.  27L 

[i1  A  atatemeut  that  a  person  may  have 
had  reasoning  power  and  yet  have  been 
nnsoond  in  mind  imports  a  contradiction  in 
terms,  an  does  the  statement  that  a  person 
bad  strong  will  power  and  yet  was  unsonnd 
in  mind. — Estate  of  Kershow,  2  Cof.  Pro. 
Dee.   213. 

[k]  A  Ineid  Interval  is  a  period  of  mental 
eleamesB  enjoyed  by  an  insane  peisan;  it 
is  an  interval  daring  which  the  patient  is 
restored  so  far  as  to  be  able  beyond  doubt  - 
to  understand  and  to  do  the  act  with  such 
reason,  memory  and  judgment  as  to  make  it 
legal.— Estate  of  Kershow,  2  Cof.  Pro.  Deo. 
213. 

[1]  Sudden  and  'groundless  aospicions  of 
the  affection  aud  fidelity  of  tried  aud  trusted 
relatives  and  friends  are  common  symptom! 
of  unsoundness  of  mind,  and  so  are  hastily 
conceived  affections  for  and  confidences  in 
mere  strangers  and  newly  made  acquaintances. 
Estate  and  Ooardianship  of  Uoxey,  2  Cof. 
Pro.  Dec.  36i>. 


put  ander  guardianship  as  an  incompetent 
are  not  entitled  to  so  much  weight  as  facta, 
espoeiallv  when  conflicting;  for  when  a  fact 
is  established,  it  is  a  fact  and  cannot  be 
overcome,  while  an  opinion  is  but  an  opin- 
ion, and  it  may  be  true  or  false  in  its  infer- 
ence.— Estate  and  Guardianship  of  Uozey, 
2  Cof.  Pro.  Dee.  369. 

[n]  It  is  presumed  that  a  person  is  sane, 
and  proof  of  insanity  at  one  time  carries  no 
presumption  of  its  past  existence. — Estate  of 
Dolbeer,  3  Cof.  Pro.  Dee.  249. 

n.  iNQtnsinoNS. 

S  e.    Seatoiatlon  to  Saatty. 

la]  The  provisions  of  section  1766  of  the 
Code  of  Civil  Procedure,  repecting  the  restor- 
ation  of  an  insane  person  to  capacity,  are 
not  applicable  to  one  who  has  been  confined 
is  an  insane  asylum  without  having  been  put 


under  guardianship. — Aldrieh  r.  Barton,  153 
CaL  483,  95  Pao.  900. 

nL  auABDUNsaip, 

FOWtB  TO  APPOINT,  I  7. 

KATtJRE  OP  PB0CEEDIN08.  ilM. 

WHEN   OUARDIAN   UAT  BE   APPOINTED,  I  IM. 

WHO  MAT  BE  APPOINTED,  |  9. 

PBOCEEDINOS   FOB   APPOINTMENT— PABTlXa, 

iio». 

FA1UL7   ALLOWASOX.  1 1«H. 

5  7.    Forer  to  Appoint 

[a]  Whatever  doubt  existed  in  former  times 
as  to  the  authority  of  courts  to  ap^int  guard- 
iani  for  incompetent  persons,  as  distinguished 
from  persons  actually  insane,  is  now  removed 
in  this  state  by  the  explicit  language  of  the 
statute,  conferring  jurisdiction  in  this  elasa 
of  eases,  and  making  it  the  peculiar  province 
of  this  tribunal  to  protect  any  person  proved 
to  be  within  the  purview  or  the  statute. — 
Estate  and  Guardianship  of  Moxey,  S  Cof. 
Pro.   Dec.  36fl. 

§  71/1.    Nature  of  Proceedings. 

[a]  A  proceeding  for  the  appointment  of  a 
guardian  tor  an  incompetent  person  and  tor 
bia  estate,  as  jvovided  by  section  1703  of 
tbe  Code  of  CtvU  Procedure,  is  not  an  in- 
quisition in  lunacy,  but  an  inquiry  as  to 
mental  incompetency  to  manage  one'a  prop- 
erty.— Estate  and  Ouardianshtp  of  llozey,  2 
Cof.  Pro.  Dec.  360. 

§  S'/i.  Vhen  Onaidlan  may  be  Appointed. 
[a]  The  claim  of  the  petitioner  in  this  ease 
that  the  respondent  is  incompetent,  that  she 
is  iucapabls  of  taking  care  of  herself  and 
her  property,  and  that  she  is  likely  to  be 
imposed  upon  by  designing  and  artful  per- 
sons, is  held  bjr  the  court  upon  an  examina- 
tion of  the  evidence,  to  be  fully  made  out, 
and  the  petition  for  the  appointment  of  a 
guardian  of  her  person  and  estate  ia  granted. 
Estate  and  Guardianship  of  Mozey,  2  Cof. 
Pro.  Dtc.  869, 

§  9.    Wbo  may  be  Appointed. 

[a]  Where  an  insane  person,  while  sone, 
has  selected  a  conservator  of  her  property, 
the  court  should  regard  such  selection  aa  the 
expression  of  the  wishes  of  a  competent  per- 
son, and,  where  the  management  of  anch 
agent  has  beeu  prudent  and  judicious,  tbe 
best  interests  of  her  estate  will  be  promoted 
by  continuing  it  in  bis  bands. — Estate  of 
Tobelmann,  2  Cof.  Pro.  Dec.  18. 

[b]  In  determining  whether  a  guardian 
should  be  appointed  for  an  alleged  incompe- 
tent woman,  it  is  important  to  consider  the 
value  and  character  of  her  property,  the  per- 
sons by  whom  she  is  aud  has  been  surrounded, 
and  whether  they  are  not  seeking  to  profit  by 
her  mental  weakness  and  to  obtain  ad- 
vantages which  In  other  circnmslances  she 
might  resist,  and  also  whether  she  has  in 
fact  been  overreached  and  imposed  npon,  and 
is  in  the  exclusive  control  and  keeping  of 
persons  who  have  acquired  absolute  dominion 
ever  her  and  deceived  her  to  their  own  gaiik. 
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[e]  Id  proceedingg  for  tlie  appointment  of 
a  gnardiaa  for  an  alleged  incompetent  and 
for  ber  estate,  the  opinion  of  an  BlieniBt  aa 
to  her  mental  condition  over  sixteen  years 
before,  when  he  visited  her  in  a  social  waj 
and  conversed  with  her,  is  not  too  remote 
for  eousi deration,  because  in  snch  cases  the 

E arson al  history  of  the  subject  and  her 
sreditj,  temperament  and  diathesis,  are 
taken  Into  account  to  enable  an  intelligent 
appreciation  to  be  bad  by  the  investigator, 
wbose  judgment  must  be  Instructed  aa  to 
effect  or  defect  by  aearebing  for  canse,  how- 
ever far  back  it  may  seem  necesiary  to 
trace  it.  The  concern  of  the  court,  how- 
ever, is  not  with  the  condition  of  the  al- 
leged Ineompetent  at  mch  previous  time, 
bat  with  her  Btatna  aa  to  competency  of 
mind  at  the  date  of  the  application  for  guard- 
ianship and  at  the  time  of  transactions  there- 
in referred  to  as  conceived  in  fraud  with  a 
view  to  impose  upon  her  and  obtain  her 
property  through  her  mental  weakness. — Es- 
tate and  Qnarmanshlp  of  Mozey,  2  Cof.  Pro. 
Dee.  360. 

S  lOVs-  Procaedlnga  for  Appointmont— -Far- 
tiea. 
[a]  A  divorced  husband  is  B  stranger  to  a 
proceeding  for  the  appointment  of  a  guard- 
ian of  bis  former  wife,  an  insane  person,  ex- 
cept so  far  as  he  is  concerned  in  the  suc- 
cession of  the  ebildten  of  the  marriage  to 
her  estate.— Estate  of  Tobelmsnn,  2  Cof.  Pro. 
Dee.  IS. 

§  leVf    Famllr  AUowaoce. 

[a]  It  is  competent  for  the  superior  court 
sitting  in  probate  to  grant  an  allowance  from 
the  estate  of  an  incompetent  person  for  the 

»dult  I  " '  '  — ■" 

t.  Pro.  Dee.  279. 

IT.    OUBTODT  Aim  SOFPOST. 

8TATDTE  COSBTBUED,  f  19, 
COMMITMENT  TO  ASTLDM,  |  20. 
DISCHARGE  FROM  ASYLUM,  |  31, 
LIABILITT  OP  PARENT.  I  M. 

LiABiLiry  or  relatives.  1 2*M. 

LIABILITY  OF  ESTATE  OP  INCOMPETENT,  |  !S. 
LIABILITY  OP  COUNTY,  I  28. 

S  19.    Statute  Oonstraed. 

[a]  Where  tbe  action  was  brought  under  the 
act  of  1897  it  was  unaffected  by  tbe  repeal 
of  that  act  pending  suit,  there  being  an  ex- 
press reservation  of  pendiog  actions  pre- 
viously commenced,  which  must  be  prosecuted 
to  final  determination  in  the  manner  and 
form  in  which  it  was  brought. — Napa  State 
Hospital  V.  Dasso,  153  C&L  698,  96  Pac.  355, 
IS  L.  B.  A.,  N.  S.,  643. 

[b]  The  Insanity  act  of  IS97  is  constitu- 
tional and  valid.  The  right  conferred  therein 
npon  state  hospitals  to  recover  for  the  care 
and  maintenance  of  insane  persons  conflncd 
therein,  is  not  special  or  class  legiBlation. — 
Napa  State  Hospital  v.  Dasso,  153  CaL  698, 
96  Fae.  855,  IS  L.  B.  A.,  N.  S.,  643. 


§  20.    Commitment  to  Asylnin. 

[a]  Tbe  finding  that  Clary  waa  'Inaane  snd 

a  proper  subject  for  custody  and  treatment 
in  an  institution  for  tbe  insane  within  tbe 
meaning  of  the  statute,"  was  sufficient  with- 
out expressly  stating  the  particular  stataU 
referred  to,  and  is  sufficient  to  include  the 
findings  required  by  section  2217  of  tbe  Polit- 
ical Code  as  amended  in  1S81,  that  he  wu 
"so  far  disordered  in  his  mind  aa  to  en- 
danger health,  person,  or  property." — Matter 
of  Application  of  Qary,  149  CaL  732,  67  Fsc 
680. 

[b]  A  commitment  to  tbe  Uendoeino  state 
hospital  of  "Dennis  O.  Clary"  as  an  insan* 
person,  upon  petition  of  "Faol  Clary,"  and 
upon  a  certificate  of  lunacy  by  two  qualified 
medical  examiners,  annexed  thereto,  "and 
upon  such  other  facts  and  information  ai 
were  produced"  before  the  jndge  signing  tbe 
commitment,  "at  a  bearing  in  open  court  in 
tbe  presence  of  said  Clary  duty  bad,  and 
being  satisfied  that  the  above  alleged  insane 
person  is  insane  and  a  proper  subject  for 
custody  and  treatment  in  an  institntion  for 
tbe  insane  within  the  meaning  of  tbe  itat- 
nte,"  and  ordering  "that  the  said  Dennis  G. 
Clary  be  and  hereby  is  adjudged  insane," 
etc,  is  to  be  construed  as  showing  that  the 
hearing  was  had  in  tbe  presence  of  "Dencii 
O.  Clary,"  the  alleged  insane  person,  and  its 
recitals  affirmatively  show  jurisdiction  to 
make  the  commitment. — Matter  of  Appliea- 
Uon  ot  Clary,  149  CaL  732,  87  Pae.  SSO. 

[e]  The  recital  that  the  bearing  was  "duly 
had*'  in  open  conrt  in  tbe  presence  of  the 
pereon  alleged  to  be  insane,  implies  th*t 
everything  was  done  which  tbe  law  requires 
OS  essential  to  give  jurisdiction  to  bear  and 
determine  tbe  matter;  end  implies  that  doe 
and  lawful  notice  was  given  thereof  to  the 
alleged  insane  person,  and  that  such  pving 
of  notice  was  proved  to  the  satiafaetioa  of 
tba  court,  and  is  eqaivalent  to  a  finding  to 
that  effect. — Matter  of  Application  of  Clary, 
149  Cal.  732,  S7  Pac.  580. 

[d]  Where  the  commitment  was  of  ■^man- 
net  Tasso,"  and  tbe  person  sned  was  "Emsn' 
nello  Dasso,"  and  it  appears  tbat  tba  differ- 
ence in  the  given  name  waa  merely  the 
difference  between  the  English  and  Italian 
method  of  spelling,  the  court  properly  treated 
tbe  surnames  as  idem  souans. — Napa  Stat* 
Hospital  V.  Dasso,  153  Cal.  G9S,  90  Pac  3S5, 
18  L.  E.  A.,  N.  8.,  643. 

fe]  Upon  a  collateral  attack  npon  the  order 
commitment,  in  snch  action,  made  many 
yean  snbsequent  to  the  order,  which  sboot 
upon  its  face  that  the  examination  was  bad 
while  the  insane  person  was  before  the 
judge  at  the  hearing,  it  is  unnecessary  to 
prove  the  requisite  preliminary  steps,  but  it 
will  be  presumed  in  tbe  absence  of  eontrarj 

5 roof  that  such  steps  were  regularly  had.— 
rapa  State  Hospital  t.  Dasso,  153  CaL  69S, 
96  Pac.  355,  18  L.  B.  A.,  K.  a,  643. 

[f]  As  against  a  collateral  attack  npon  the 
commitment,  it  will  be  presumed,  where  the 
contrary  does  not  appear  upon  tbe  face  at 
tbe  proceedings,  that  the  court  having  juris- 
diction of  tlie  person  adjudged  Insane,  in  the 
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•xcTelso  of  Ita  stafntotj  power,  did  a)I  that 
the  atstute  reqniree  to  give  it  jariidietion  to 
act. — State  CommiMion  in  Lunacy  t.  Eld- 
ridge,  7  CaL  App.  208,  94  Pac.  597,  BOO. 


fled,  upon  examination,  pnianant  to  aection 
£58,  CiTil  Code,  that  sucli  peraou  it  of  un- 
■ouad  mind,  and  unfit  to  be  at  large.  The 
[iTOTisions  of  the  codes  as  to  inch  examina- 
tion Hummarized. — Uattor  of  Ingram,  1  Cof. 
Pro.  Dee.  137. 

[b]  There  ore  no  "eommissioDen  of  io- 
•anitjr."  Physicians  are  merely  summoaed  to 
hear  the  teatimony,  and  to  make  a  personal 
examination  of  tha  alleged  insane  person; 
and,  if  they  believe  him  to  be  dangerously 
insane,  they  make  ■  certificate  of  certain 
facts,  whereupon  it  is  regeivad  to  the  judge, 
npoB  whom  tests  the  reBponsibility,  to  ad- 
judicate apoD  the  charge.— Matter  of  Ingram, 
1  Cof.  Pro.  Dec.  137. 

$  21.    Dlacharge  from  Asylum. 

[a]  A  certificate  of  discharge  from  a  state 
hospital  by  an  official  having  jurisdiction  to 
make  it,  nnder  section  £189  of  the  Political 
Code,  is  made  by  that  section  evidence  of  an 
adjudication  that  the  person  discharged  bad 
recovered;  but  it  ia  open  to  collateral  attack 
for  want  of  authority  to  make  it,  and  it  may 
be  shown  that  when  it  was  made  the  ap- 
parently discharged  person  waa  cot  an  inmate 
of  the  hospital,  nor  within  the  control  of  the 
superintendent  when  the  certificate  was 
made;  and  upon  sach  showing,  the  certificate 
is  ineffectual  for  any  purpose. — Aldrich  t. 
Barton,  153  Cal.  4SS,  95  Pac.  900. 

[b]  A  certificate  of  discharge  granted  un- 
der the  act  of  189T  {Stats.  1897,  p.  331),  or 
under  the  act  of  1901  (Stats.  1901,  p.  639), 
is  merely  prima  fade  evidence  of  sanity,  and 
may  be  overcame  by  proof  to  the  contrary. 
Aldrich  t.  Barton,  153  Cal.  488,  96  Pac.  900. 

§  23.     IdabUlty  of  Parent. 

[a]  In  an  action  by  the  atate  commission 
in  lanaey  to  compel  a  father  to  support  an 
adnlt  indigent  insane  ton  committed  to  a 
state  hospital  for  the  Insane,  where  the  com- 
nitment  ahowed  that  it  was, made  upon  an 
affidavit  alleging  his  insanity,  and  after  a 
medical  examination,  and  that  he  waa 
brought  before  the  judge  of  the  superior 
eoiiTt  having  jurisdiction  of  bis  person  for 
examination  «n  a  charge  of  insanity,  and  that 
npoa  testimony  beard  he  was  adjudged  in- 
sane, and  ordered  confined  in  such  state  hos- 
pital, it  was  error  to  exclude  such  commit- 
ment from  evidence,  upon  a  collateral  attack 
thereupon  by  the  defendant,  because  it  did 
not  show  afflrmatively  that  be  was  served 
with  a  warrant  of  arrest,  or  with  notice  of 
the  charge  upon  which  he  was  to  be  exam- 
ined.— State  Commission  in  Lnnacy  v.  Eld- 
ridge,  7  Cal.  App.  S98,  94  Pac  S97,  600. 

{  MVt.    Uabllity  of  SeUUvea. 

[a]  Section  217S  of  the  Political  Code,  re- 
qniring  certain  relatives,  having  the  financial 
ability  to  do  ao,  to  support  indigent  insane 
kindred  committed  to  a  atate  hospital,  is  not 


nneonstitutional,    aa   being   special    or    class 

legislation,  or  as  an  attempt  to  take  private 
property  for  public  use  without  compensa- 
tion, or  as  imposing  an  unequal  burden  upon 
one  class  and  discriminating  in  favor  of 
another  upon  wham  the  burden  is  not  cast, 
-     1  imposing  double  taxation.     The  liability 


§  2B.    IdabOity  of  Estate  at  Incompetent. 

[a]  Under  aection  2176  of  the  Political 
Code,  to  the  effect  that  the  estate  of  an  in- 
sane person  committed  to  a  state  hospital 
for  the  insane  shall  be  liable  for  hi*  care, 
support,  and  maintenance  "to  the  extent  it 
is  aufficient  for  the  purpoae,"  neither  the  state 
nor  the  atate  hospital  has  any  claim  against 
the  estate  of  an  insane  persoa  who  is  iasol- 
vent,  and  who  was  so  at  the  time  of  bia 
commitment.— Estate  of  Callen,  US  Cal.  769, 
93  Pac.  ion. 

[b]  An  action  may  be  maintained  by  a  state 
hospital  by  its  treasurer,  against  an  insane 
person  confined  therein  under  a  regalar  order 
of  commitment,  who  owns  property,  to  re- 
cover judgment  for  his  care,  support,  and 
maintenance,  under  the  act  of  the  legisla- 
ture, known  as  the  "Insanity  Law,"  approved 
March  31,  1897.— Napa  State  Hoepital  v. 
Dasso,  153  Cal.  6QS,  96  Pac.  355,  IS  L.  B. 
A.,  N.  8.,  643. 

§  26.    Liability  of  County. 

[a]  It  la  only  when  sn  insane  person 
charged  with  a  felony  is  committed  to  a  state 
hospital  when  or  after  the  action  is  called 
for  trial,  under  section  1368  of  the  Penal 
Code,  that  the  county  in  which  the  indict- 
ment was  found  or  information  filed  ia  charge- 
able with  the  expenses  of  his  commitment, 
keeping  and  return,  under  section  13T3  of 
the  same  code.  Where  the  criminal  was  ad- 
judged insane  before  arraignment,  and  com- 
mitted to  a  state  taospital,  the  state  alone 
is  chargeable  with  the  ezpenseB,  and  the 
county  is  not  liable  therefor. — Napa  State 
Hospital  V.  County  of  Bolano,  4  CaL  App. 
610,  es  Pac  SOI. 

mSOLVENOY. 


nndsT  local  laws  for  the  poipoM  at  distribution  ot 
tbs  asMts  Unonc  ciedltori,  and  dlielius*  of  th* 
Iniolvnits  Horn  UablUty  tor  tluU  daliu;  eonsUtn- 
Uanal  and  ttitntary  piovisloos  relatlni  Uierato; 
what  eonitltatii  Imalvsner;  attori.  siaonda,  limits, 
and  mbjacts  of  Juilsdlctloa  la  Icsotvaticy  cssas;  and 
piocsdnta  theraln. 

§  106.  Orounda  for  Opposition  to  or  Befnsal 
of  Discharge, 
[a]  A  mistake  in  the  schedule  and  inven- 
tory in  understating  an  indebtedness  and 
omitting  a  credit  will  not  prevent  a  dis- 
charge, when  the  full  amonnt  due  was  al- 
lowed the  creditor  and  the  omitted  debt  due 
the  insolvent  was  promptly  turned  over  to 
the  assignee. — Demartin  T.  Demartin,  S5  Cal. 
76,  24  Pas.  596. 
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§  112. 


-  Dtf  oeti  In  ScbBdtil*. 
[a^  The  proTiuon  of  the  iniolvent  set  pro- 
hibiting discharge  if  debtoi  a  wear  falselj  in 
affldaTit  to  Bchedule  does  not  applj'  to  an 
unintentional  and  innocent  miBtaks  Id  the 
affidavit. — Demartin  t.  Demartin,  85  CaL  7S, 
S4  Pac.  S96. 

INSURAKCE. 

Indndi  t^  ntolatlon  and  oondact  of  tha  bnsl- 
ntii  of  lunuuic*,  In  ntty  toim,  bj  IndlTlduU 
naderwrltni  or  oorpoiitloiii,  mutual  di  co-ap*iatl*> 
■■(odatJoni,  and  lanrwoe  *santi  sc  braksri;  ot- 
(uHtatton,  powaii,  ind  llablUtlBl  of  Inntance  eon- 
panlii  and  aiiodatimia,  and  rigkti  uut  lUbUltlsi 
of  tbMr  Bcniben,  ofle«ri,  and  acanti ;  and  eontracM 
of  Innnnca,   and  xigif,   UabUttloi,   ind  ronodloi 

I.  CONTROL  AND  REGULATION,   » 
1-4. 
IL  1N8DRANCE  COMPANIES,  El  5-9. 
HL  IN8TJRANCE  AGENTS  AND  BROK- 
ERS, gs  10-16. 
V.  CONTRACTS  OR  POUCIES,  SS  21- 
43. 
TL  PREMIUMS,  DUES  AND  ASSESS- 
MENTS, ji  44-54. 
VII.  ASSIGNMENT  OR  OTHER  TRANS- 
FER OF  POLICY,  £S  55-63. 
12.  AVOIDANCE  OB  FORFEITURE  OP 
POLICY  FOR  MISBEPBESENTA- 
TION,  FRAUD   OR  BRE.^CH   OP 
CONDITION     OB     WARRANTY, 
f{    75-108. 

A.  Oroundi  in  Oeoeral,  !!  75-92. 

B.  Matters  Relating  to  Property  or 

Parson  Insured,   H  83-100. 
X  ESTOPPEL  OB  WAIVER  OF  RIGHT 
TO  FORFEIT   POUCY,   H    109- 
131. 
ZI.  BISCS  AND  CAUSES  OF  LOSS,  ii 
132-140  ^i. 
Xn.  EXTENT   OP  LOSS   AND   LIABIL- 
ITY OF  INSURER,  !}  141-14614. 
Xin.  NOTICE  AND  PROOF  OP  LOSr,. 
XVL  PAYMENT  OE   DISCHARGE    VND 
SUBROGATION,  »  173-1751,;. 
XVII.  ACTIONS    ON    POLICIES,    H    177- 

208. 
XVIII.  REINSURANCE,    !G   209-215. 
XIX  MUTUAL    BENEFIT     INSURANCE, 

ii  2ie-255. 

A.  CorporatioDj    and  Associations, 

!S  216-219. 

B.  Contraets  and  AsEesameotB,  J} 

220-229. 

D.  Beneflciariei    and    Benefits,    SS 

236-246. 

E.  Artions    for    Benefits,  !}  247- 


L    CONTROL  AMD  BEOULATION. 
S  4.    Foreign  OonpaaleB. 

[a]  Under  the  terua  of  the  act  of  March  8, 
1907,  providing  that,  if  a  foreign  insurance 
rompanj  shall  remove  to  the  federal  eonrt  an 
action  brought  against  it  b;  a  citizen  of  this 
state,  the  insDrance  commits  ioners  must,  upon 
receipt  of  a  certified  copj  of  the  record  shon- 


ing  the  facta,  revoke  its  eertiflcate  of  au- 
thority to  transact  business  in  this  state;  in 
the  absence  of  such  copy,  the  eertiflcate  can- 
not  be  revoked;  and  where  no  revocation  ii 
attempted,  the  authority  under  the  certificate 
continues, — Commercial  Union  Assur,  Co.  v. 
Wolf,  8  Cal.  App.  413,  97  Pae.  79. 

[b]  Under  tbe  act  of  1907,  providing  for 
the  annual  renewal  of  the  certificate  of  aa- 
thority  of  a  foreign  insnrance  company,  to 
transact  business  in  this  state,  the  only  rStct 
of  a  supposed  revocation  of  the  certificate  b» 
the  insurance  commissioner,  if  properly  ei- 
ercised,  would  be  merely  to  revoke  the  eer. 
tificate  previously  issued  by  him  to  the  eai 
of  the  certificate  year,  which  could  not  affect 
the  right  of  tbe  iuau ranee  company  to  obtain 
a  renewal  certificate  for  the  ensuing  year, 
upon  compliance  with  the  terms  provided  by 
law  to  entitle  it  thereto. — Commercial  Union 
Assur,  Co.  T.  Wolt,  S  Cal.  App.  413,  97  Pae. 
79. 

[c]  When  a  foreign  insurance  company  was 
transacting  business  in  this  ttatc  at  the  time 
of  the  passage  of  the  act  of  March  S,  1907, 

ipealed    all    prior   statutes    imposing 
""  ■"  for  its  prior  acta  or  de- 

then  pending 


penalties  thereupon 


against  it  on  aceoont  of  any  past  i 
dtlinquency,  the  effect  of  such  repeal  wu 
to  preclude  the  enforcement  of  any  penalty 
thtrefor,  ander  the  terms  of  any  prior  slai- 
ute,  and  if  none  is  enforced  after  the  passage 
of  that  act,  under  its  terms,  it  has  the  rigbt 
to  transact  businesa  on  the  conditions  pre- 
scribed by  law. — Commercial  Union  Assur. 
Co.  T.  Wolf,  8  Cal.  App.  413,  97  Pac.  79. 

[d]  Forfeitures  and  penalties  are  not  fa- 
vored; and,  in  the  absence  of  the  plain  man- 
date of  the  existing  statute,  a  foreign  insur- 
ance company  will  not  be  refustd  permission 
forever  to  do  business  in  this  utate,  merely 
because,  under  a  prior  statute,  it  committed 
the  lawful  act  of  removing  actions  against  it 
to  the  federal  courts,  which  at  the  time 
would  have  justified  the  revocation  of  lis 
license,  under  the  terms  of  such  prior  statute. 
Commercial  Union  Assur.  Co.  v.  Wolf,  8  CaL 
App.  413,  97  Pac  79. 

n.    INSTTOANOE  COMPAKIES. 
S  9.    lasolTsncT  mi  Dlftolntlon. 

[a]  All  holders  of  contracts  of  inturasce 
are  entitled  to  share  ratably  in  the  tniit 
funds;  anil  they  are  all  necessary  parties  to 
a  distribution  thereof,  which  cannot  be  had 
except  upon  a  bill  in  equity  in  the  nature  of 
a  creditor's  bill.  One  of  them  may  invoke 
the  aid  of  equity  in  enforcing  his  demand, 
but  the  court,  with  tbe  corporation  defend- 
ant and  its  books  before  it,  should  determine 
what  other  persons  sre  entitled  to  share  ia 
the  trust  fund,  and  invite  or  compel  their 
presence  and  participation  by  interpleader.— 
Engwieht  v.  Pacific  States  Life  Asaor.  Co-, 
153  Cal.  183,  96  Pae.  7. 

in.  INBUBAHOE  AGENTS  AND  BBOERBfl. 
S  10.    Extent  and  Exercise  of  Powen. 

[a]  Where  a  policy  of  life  insurance  pro- 
vided that   the  failure  to  pay  any  premium 
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when  da«  would  render  th«  policy  void,  and 
tbftt  none  ot  its  terms  can  be  varied  or  modi- 
fied, nor  anj  forteitnre  waived,  or  premiumi 
in  arrears  received,  except  hj  agreement  in 
writing,  signed  by  either  the  president,  vice- 
president,  secretary,  or  aetnarj',  whose  au- 
thority for  this  purpose  will  not  be  dele- 
gated, and  that  no  other  person  has  or  will 
be  given  snch  aathority,  sneh  limitstion  of 
authority  is  valid,  and  the  assured  is  charge- 
able with  knowledge  of  its  terms. — Cayford 
V.  Hetropolitan  L&e  Ins.  Co.,  6  Cat.  App. 
715,  M  Pac  266. 

$  llVi.     Coutnwt  of  Agent  with  Company. 

[a]  The  agents  are  responsible  for  tbe  pay- 
ment of  Bubagenta,  and  the  commissions  of 
the  Bubagent  is  a  matter  between  the  agents 
and  tbe  subagents,  with  which  the  company 
had  no  concern,  and  this  item  should  not 
be  taken  into  account  at  all  in  the  accounts 
between  the  company  and  its  agents.  But 
where  in  closing  up  business  written  by  the 
ageuts,  the  premiums  for  which  had  not  been 
collected  prior  to  the  termination  of  the 
agency,  the  company  did  not  collect  tbe  full 
premiums,  but  so  much  of  them  as  remained 
after  deducting  the  commisMons  of  the  sub- 
agents  da«  from  the  agents,  sueb  commis- 
sions were  properly  chargeable  to  the  agents 
as  an  item  of  expense  required  to  be  paid 
bv  them. — Uilwaukee  Mechanics'  Ins.  Co.  v. 
Warren,  150  Cal.  346,  89  Pac.  US. 

[b]  In  an  action  by 
on  tbe  bond  of  its  agents  for 
eys  collected  and  not  paid  over,  where  the 
judgment  was  for  the  defendants,  held,  upon 
review  of  the  evidence,  on  motion  for  new 
trial,  that  the  findings  that  the  insurance 
agents  had  accounted  for  and  paid  over  all 
moneys  belonging  to  tbe  plaintifF,  had  no  sub- 
stantial support  in  the  evidence,  which  clearly 
showed,  without  conflict,  that  they  were  in- 
debted to  the  plaiutiO  in  a  considerable  sum 
for  moneys  actually  received  and  not  ac- 
conated  for;  and  the  new  trial  most  be 
granted. — Milwaukee  Mechanics'  Ins.  Co.  v. 
Warren,  150  Cal.  346,  S9  Pac.  93. 

[e]  Where,  nnder  the  contracts  with  tbe 
agents,  they  were  to  bave  tbirty-flve  per  cent 
of  tbe  gross  premiums  received  by  the  com- 
pany in  their  territory  "after  deducting  all 
return  preminma,  rebates  and  insurance,"  they 
were  properly  chargeable  in  their  accounts 
with  all  "return  premiums"  on  surrendered 
policies  after  they  had  been  credited  with 
thirty-five  per  cent  of  the  full  amount  of 
the  premiums  on  insurance  written  by  them, 
and  these  commissions  on  the  "return  premi- 
um*" are  chargeable  against  the  luroties  on 
their  bonds  as  well  as  against  tbe  oriucipal. 
Thia  contemplates  a  continnance  of  tbe  ac- 
counts after  the  termination  of  the  agency 
for  tbe  purpose  of  charging  commissions  on 
Tetam  premiums  and  rebates. — Milwankea 
Mechanics'  Ins.  Co.  v.  Warren,  150  CaL  346, 
89  Pac.  93. 

[d]  When  a  contract  for  the  employment  ot 
a  special  agent  provided  for  a  percentage 
on  renewal  premiums,  bnt  expressly  to- 
Btricted  such  percentage  to  renewals  paid 
duriug   the  continuance  of  the   contract  of 


tal  I 

be  for 


employment,  which  provided  for  a  termina- 
tion tnereol,  upon  notice  by  either  party,  if 
It  appears  that  at  the  time  of  tbe  termina- 
tion of  the  contract  no  renewal  premiums  bad 
been  paid,  none  can  be  recovered  by  tbe 
agent  after  such  termination. — Nelles  v.  Uae- 
Farland,  B  Cal.  App.  534,  99  Pac.  080. 


§16. 

Dednctions  for  reinsurances  should  only 
]r  those  effected  during  the  existence  of 
the   agency. — Milwaukee   Mechanics'   Ins.   Co. 
V.  Warren,  150  Cal.  346,  S9  Pac.  93. 

[b]  Notwithstanding  a  clause  of  the  con- 
tract provided  for  nine  renewal  premiums  on 
obtaining  112,000  insurance,  if  paid  and  ac- 
cepted during  the  continuance  of  tbe  contract, 
the  obtaining  of  snch  insurance  will  not  en- 
title the  agent  to  renewal  premiums  paid 
after  the  termination  of  the  contract,  though 
no  premium  on  that  insurance  had  been  pre- 
viously paid. — Nelles  v.  MacFatland,  9  CaL 
App.  534,  00  Pac.  flSO. 

V.     OONTBACTS  OR  POLI0IE& 
VALIDITY  OF  OOMDITIONS,  I  34U. 
D£I.r7EBY  AND  ACOBPTAHCB,  t  31. 
MODI  PI  CATION.  I  S8. 
OOXSTHUOTION— IN  OENEBAL,  I  80. 

FAVOBIKO  INSUBED,  I  B2. 

LEANIKO  A0AIN8T  FORFEITOREa,  |  B4. 

FASTICULAB  TEBUS,  1  S6. 

INDORSE  ME  NTS.  |  ST. 

BENEP10IABIB8.  CHANOE  OP,  |41H. 

PEOPBBTT  OOVEBED.  I  42. 

e  2iyf    Validity  of  Oondittona. 

[a]  The  insurance  company  bad  tbe  right 
to  make  its  liability  depend  upon  the  fact 
as  to  whether  or  not  the  plaintiff  was  imme- 
diately disabled  by  the  injury  from  perform- 
ing every  duty  pertaining  to  bis  occupation, 
and  to  take  the  case  out  of  the  category  of 
such  uncertainties  as  might  be  raised  by  ex- 
perts, or  oral  teetimony  as  to  whether  or 
not  the  final  total  disability  wks  caused  by 
the  injury,  or  by  other  complications  or  con- 
ditions,—Laventbal  V.  Fidelity  ete.  Co.  of 
N.  Y.,  9  Cal.  App.  275,  BS  Pac.  1075. 

§  27.    Dellrery  and  Acceptance. 

[a]  Tbe  insured  assented  to  the  conditions 
of  liability  fixed  by  the  insurance  company, 
when  be  accepted  the  policy  containing  them. 
Laventbal  v.  Fidelity  ete.  Co.  of  N.  Y.,  9 
CaL  App.  875,  98  Pac.  107S. 

S  28.    UodUlcaUon. 

[a]  Where  the  "first  Item"  of  the  policy 
related  exclusively  to  tbe  insurance  on  the 
dwelling,  and  tbe  "second  item"  related  ex- 
clusively to  personal  property  therein,  and 
tbe  modifying  slip  began  with  the  written 
words:  "Tbe  second  item  of  this  policy  i» 
hereby  made  to  read  as  follows,"  and  its 
sole  object  was  to  allow  it  to  remain  insured 
while  m  another  dwelling  described  in  an- 
other eity,  to  which  it  Bad  been  removed, 
the  mere  use  of  a  blank  form  containing 
inapplicable  printed  words,  as  a  part  of  snch 
second   item,   including    tlie    printed    words. 
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"alto  TBcaney  during  cliange  of  tenant!,  If 
the  SDbjeet  of  insurance  be  a  dwelling  lo- 
cated in  a  town,"  does  not  indicate  an  in- 
tended modiBeation  of  the  first  item  of  the 
policy. — Alvej  y.  Continental  Ins,  Co.,  2  CaL 
App.  253,  83  Pae.  285. 

§  30.    ConstTDcUon — In  Qtoeral, 

[a]  Where  the  policy  provided  that  "If, 
with  ths  consent  of  this  compaDj,  an  inter* 
eit  under  this  policy  shall  cxitt  in  favor  of 
a  mortgagee  or  of  any  peraon  or  corporation 
having  an  interest  in  the  subject  of  insur- 
ance other  thsji  the  interest  of  the  iniored 
as  described  heroin,  the  conditions  herein- 
before contained  shall  apply  in  such  eondl- 
tioue  of  insurance  relatiog  to  such  interest 
as  shall  be  written  upon,  attached,  or  ap- 
pended beieto,"  such  provision  was  intended 
to  have  the  e£Fect  of  preventing  the  condi- 
tions previously  mentioned  in  ths  policy  from 
applying  to  such  interest  aniess  the  condi- 
tions should  be  again  written  upon,  attached, 
or  appended  to  the  policy,  as  applicable  to 
•neb  interest,  and  the  interest  of  the  mort- 
gagee is  free  from  all  conditions  not  so  at- 
tached.— Welch  V.  British -American  etc.  Co., 
148  CaL  223,  113  Am.  St.  Bep.  223,  82  Pae. 
B64. 

[bj  Whetber  a  contract  of  fire  insurance  ia 
entire  or  severable  is  a  question  of  inten- 
tion, to  be  determined  from  the  language 
employed  by  the  parties,  viewed  in  the  light 
of  the  cireumBtances  surrounding  them  at 
the  time  they  contracted. — Qoorbcrg  v.  West- 
ern Assnr.  Co.,  150  Cal.  SIO,  11&  Am.  St. 
Bep.  246,  89  Pae.  130. 

[c]  Tbe  insurance  policy  is  but  a  contract 
to  oe  construed  from  the  language  used; 
and  when  the  terms  are  plain  and  unam- 
biguous, it  is  the  duty  of  courts  to  bald  the 
parties  to  eneb  contract. — Laventhal  v.  Tidel- 
ity  etc.  Co.  of  N.  Y.,  9  CaL  App.  S76,  98 
Pae.  1075. 

§  32.    FaToiIng  Inanred. 

[a]  The  change  of  interest  referred  to  In 
the  policy,  in  view  of  the  well-known  rule 
of  construction,  tbat  policies  are  to  be  con- 
strued most  strongly  against  the  insurer, 
refers  to  some  change  of  interest,  which 
would  make  tbe  loss  in  ease  of  destruction 
fall  upon  the  bnyer,  and  cause  the  insurer 
to  lose  his  interest  in  protecting  the  prop- 
erty from  fire,  and  not  as  referring  to  a 
mere  option  to  purchase,  which  does  not 
change  the  risk  in  case  of  loss. — Mackintosh 
V,  Agricultural  Fire  Ins,  Co.,  150  Cal.  440, 
119  Am.  St.  Bep.  234,  89  Pae.  102. 

Jb]  Where  the  policy  insuring  several  classes 
property  provides  that  it  shall  be  void 
in  certain  events  in  view  of  the  settled 
rule  that  any  uncertainty  or  ambiguity  in  a 
contract  of  insurance  is  to  be  interpreted 
most  strongly  against  the  insurer,  this  lan- 
guage sbontd  not  be  given  the  effect  of 
avoiding  the  contract  as  to  every  item  in- 
sured in  all  cases. — Goorberg  v.  Western 
Assur.  Co.,  160  Cal.  SIO,  119  Am.  St.  Bep. 
240,  89  Pae.  130. 
[c]  The  general  rule  that  policies  of  in- 
9  are  to  bo  construed  strictly  against 


feet  the  rule  of  law  that  the  insured  must 
be  held  to  a  substantial  eompliance  with  th« 
terms  of  the  policy. — Finkijohner  v.  Gleoi 
PaUe  In*.  Co.,  d  Cal.  App.  379,  92  Pae.  318. 

§  34.    Loaning  Againit  Forfeltarea. 

[a]  Conditions  in  a  policy  of  fire  insurance 
whieb  provide  for  a  forfeiture  of  tbe  inter- 
est of  tbe  assured  or  those  claiming  under 
the  policy  are  to  be  strictly  construed  againtt 
the  insurance  company;  and  if  there  is  any 
ambiguity  in  tbe  policy  whieb  may  be  reS' 
•onably  solved  by  either  one  of  two  con- 
structions, that  interpretation  is  to  be  adopted 
which  is  most  favorable  to  the  assured,  oi 
to  a  mortgagee  or  beoeficiary  nnder  a  deed 
of  trust,  to  whom  the  loss  is  payable  as  his 
interest  may  appear. — Welch  v.  Britisb*Amer- 
ican  etc.  Co.,  148  CaL  223,  113  Am.  St.  Bep. 
223,  82   Pae.   964. 

§  36.    PartlcQloi  Tenna. 

[a]  It  b  the  duty  of  the  court,  nnder  see- 
tion  1641  of  tbe  Civil  Code,  in  the  interpreta- 
tion of  contracts,  to  give  effect  to  every  part 
thereof,  if  reasonably  practicable;  and,  un- 
der the  contract  here  involved,  effect  must 
be  given  to  the  words  "during  the  continu- 
ance of  this  contract,"  which  constitutes  an 
express  condition,  upon  which  the  right  of 
tbe  agent  to  recover  nine  renewal  premiums 
en  $12,000  insurance  is  limited  to  such  re- 
newal preminms  only  as  may  fall  due  while 
the  contract  continues. — Nellcs  v.  UacFar- 
land,  9  Cal.  App.  534,  98  Pae  980. 

§  37.    ludoraementa. 
[a]  Where    an    increased    hazard    from    ■ 

smelting  furnace  was  permitted  by  the  gen- 
eral agents  of  the  insurance  company,  with 
full  knowledge  of  tbe  facts,  for  an  increased 
premium,  who  agreed  to  indorse  the  same 
upon  the  policy,  but  made  an  insufficieat  in- 
dorsement, owing  to  an  erroneoae  descrip- 
tion of  the  smelter  as  being  in  the  policy, 
the  case  must  be  considered  as  if  the  agree- 
ment wa*  not  indorsed  upon  the  policy  under 
the  law  aa  to  waiver  and  estoppel  created  by 
the  conduct  of  general  agents  authorized  to 
make  contracts. — Mackintosh  v.  Agricallural 
Fire  Ins.  Co.,  150  Cal.  440,  119  Am.  St.  Bep. 
234,  89  Pae.  102. 

§  41>/i.    Benaflciarles,  Ctuuga  of. 

[a]  The  fact  that  the  policy  bad  been  origi- 
nally delivered  to  the  mother  as  bene&ci&ry, 
and  that  she  had  surrendered  its  possession 
nnder  the  belief  that  the  new  beneficiary  was 
actually  the  wife  of  her  son,  is  of  no  im- 
portance in  determining  the  intention  of  tbe 
insnred  in  substituting  tfae  appellant  as  the 
beneficiary  of  the  policy. — Waring  v.  Wilcox, 
8  Cal.  App.  317,  9B  Pae.  910. 

[b]  Where,  under  such  power  of  substitu- 
tion of  beneficiary,  a  change  was  made  upon 
the  written  request  of  the  insured  from  his 
mother  as  beneficiary,  to  "Carrie  M.  Wilcoi, 
Wife,"  and  tbe  custody  of  tbe  jjolicy  was 
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{iTGO  to  the  appellant,  who  was  then  known 
u  "Carrie  M.  Wilcox,"  though  not  in  fact 
the  wife  of  the  inBured,  but  then  living  with 
him  «s  his  mistresa,  there  being  an  doubt 
of  hii  intention  to  designate  hei  as  the  bene- 
fleiary,  and  the  poliej  was  held  b;  her  at 
his  death,  she  is  entitled  to  ita  proceeds  aa 
againat  the  motheij  whose  eipeetancjr  had 
been  revoked. — Waring  t,  Wilcox,  S  Cat  App, 
317,  S6  Pae.  910. 

[e]  Where  m  ^liey  of  life  insarance  re- 
terrea  to  tbe  insared  the  right  to  change 
the  beneficiary,  upon  written  request  there- 
for, the  iutereat  of  k  designated  beneficiary 
prior  to  the  death  of  the  insured  is  that  of 
a  mere  expectancy  of  an  incompleted  gift, 
sabjeet  to  revocation  at  the  will  of  the  in- 
sured,— Waring  r.  Wilcox,  8  Cal.  App.  317,  90 
Pae.  910. 

[d]  The  substitution  having  been  lawfully 
eBfccted,  where  nothing  appears  in  tbe  record 
to  indicate  that  the  change  of  the  beneficiary 
was  induced  or  procured  through  any  prom- 
ise to  continue  illicit  relations,  the  actual 
continnance  thereof  until  death  would  not 
make  void  a  gift  by  the  insured,  the  right 
to  which  became  vested  at  his  death, — War- 
ing V.  WUcox,  8  Cal.  App.  317,  96  Pae  910. 

§  42.    Property  Covered. 

[a]  Where  several  items  are  insnied  In  a 
policy  of  insurance  against  loss  by  fire,  the 
question  of  the  entirety  or  severability  of  the 
contract  depends  upon  the  nature  of  the  risk. 
Where  tbe  property  is  so  situated  that  the 
risk  on  one  item  cannot  be  affected  without 
affecting  the  risk  on  another  item,  the  policy 
must  be  regarded  as  entire;  but  where  the 
property  is  so  situated  that  the  risk  on  each 
Item  is  separate  and  distinct  from  tbe  risk 
on  the  others,  the  policy  must  be  regarded  as 
severable. — Goorberg  v.  Western  Aasur.  Co., 
ISO  Cal.  510,  119  Am.  St.  £ep.  246,  89  Pae. 


§  48.    Extension  of  Time. 

[a]  The  delivery  of  a  receipt  to  a  local 
aolicitoT  to  collect  the  premium  when  due 
confers  apon  him  no  power  to  extend  the 
time  for  payment  of  the  premium  when  due, 
or  to  waive  a  forfeiture  resulting  from  non- 
payment thereof  when  due. —  Cayford  v. 
Metropolitan  Life  Ins.  Co.,  6  Cal.  App.  715, 
91  Pae.  266. 


[a.}  Tbe  wife  having  anigned  all  her  rights 
iu  the  policy  to  the  bank,  as  security  for  an 
existing  debt  and  future  advances  to  her 
husband,  she  would  tiave  no  right  to  the 
policy  or  ita  proceeds,  after  fais  death,  until 
she  had  first  tendered  the  debt  for  which  the 
policy  was  assigned. — Du  Brutz  v.  Bank  of 
Visalia,  4  Cal.  App.  201,  37  Pae.  467,  469. 


IX  AVOmANOE  OB  FOBFEITUBB  OF 
POUOT  FOB  mSBEPBESEKTATIOH. 
FBAUD  OB  BBEAOH  OF  OONDITIOH 
OB  WABBANTT. 

A.    GBOUiniS  IN  OENEBAIi. 

§  77.  Hlarepreflentatton,  Fnnd  or  False 
Swearing. 

[a]  Where  there  were  separate  items  of  fur- 
niture in  a  house  also  insured,  and  there  was 
a  misrepresentation  as  to  title  to  tbe  land, 
by  reason  of  the  house  being  on  a  mere 
"squatter's"  possession  of  government  land, 
the  risk  of  insurance  on  tbe  furniture  is  af- 
fected by  the  risk  on  the  house  coupled  with 
it,  which  tatter  risk  is  greater  than  it  would 
have  been  If  he  owned  the  land,  and  tbe 
contract  of  insurance  of  the  house  and  fur- 
niture must,  BO  far  as  concerns  the  represen- 
tation as  to  title,  be  treated  as  entire.-— Goor- 
berg V.  Western  Assur.  Co.,  150  Cal.  610,  119 
Am.  St.  Eep.  246,  S9  Pae.  130. 

§  79.    Brea«li  of  Oonditious. 

[a]  Where  the  nature  of  the  risk  makes 
the  contract  severable,  the  mere  fact  that 
the  premium  is  entire  should  not  affect  the 
conclusion  of  severability,  because  of  a  breach 
of  conditions  as  to  one  item.  On  the  other 
hand,  where  the  breach  of  conditions,  al- 
though in  terms  affecting  only  one  item,  la 
such  aa  to  increase  the  hazard  to  which  other 
items  are  subjected,  the  avoiding  of  the  pol- 
icy as  to  all  such  items  is  the  very  thing 
which  is  requisite  to  protect  tbe  insurer  from 
having  to  assume  a  greater  risk  than  he 
contracted  for. — Goorberg  v.  Western  Assur. 
Co.,  150  Cal.  510,  119  Am.  St.  Sep.  246,  89 
Pae  130. 

§  82.  PeiBons  Affected  by  Avoidance  or  For- 
feltaie. 

[a]  The  forfeiture  of  the  policy  by  the 
owner,  by  reason  of  tbe  assignment  of  his 
interest  without  the  consent  of  the  insur- 
ance company,  cannot  affect  tbe  interest  of 
the  mortgagee  or  bolder  of  a  deed  of  trust 
when  not  expressly  made  applicable  to  such 
interest  by  conditions  of  the  policy  attached 
thereto. — Welch  v.  British-American  etc.  Co., 
148  Cal.  223,  113  Am.  St.  Bep.  £23,  82  Pae. 
964. 

[b]  The  rule  declared  in  section  2541  of 
the  Civil  Code,  as  respects  the  avoiding  of 
the  policy  as  against  the  mortgagee  or  cred- 
itor by  the  act  of  the  owner  avoiding  it  as 
to  himself,  was  not  intended  to  and  does  not 
apply  to  policies  which  are  not  silent  on  tbe 
subject,  but  themselves  provide  to  what  ex- 
tent their  conditions  shall  apply  to  the  in- 
terest of  the  mortgagee  when  created. — Welch 
V.  British -American  etc.  Co.,  148  Cal.  223, 
113  Am.  St.  Eep.  223,  62  Pae.  964. 

B.    MATTEES  EELATING  TO  PEOPEETT 

OE  PERSON  INSUEBD. 
CHANGE  OP  TITLE,  |  88. 
CHANGE  OF  POSSESSION.  I  SS. 
SUSPENSION    OV    BD6INE8S    CARRIED    ON    III 

BUILDINO,  I  90. 
EEEPINQ    EXPLOSIVES    ON    INSURED    FBEU- 

I8BS,  i  S3. 
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TAILURE  TO  KEEP  WATOHUAH  OW  IMSUBBO 
PBEUI8ES.  g  es. 

DI8ABIIJTY  OF  INSUBED.  |  SSU, 
HEALTH  or  IHSUBED,  1 100. 

§  86.    Otamn^  of  T1U«, 

fa]  A  mere  option  givtn  to  ft  third  party 
to  puTcbaae  which  is  not  exerciaed  bj  pay- 
ment of  the  purchase  money  does  not  cr»- 
ate  a  change  of  interest  !□  the  property  ia- 
tured  againut  fire  within  the  meaning  of  the 
fire  ineurance  policy,  avoiding  it  for  a  change 
of  interest. — Mackintosh  t,  Agricoltaral  Fiie 
Ing.  Co.,  ISO  CaL  440,  119  Am.  St.  Bep.  234, 
89  Pac.  102. 

[b]  Where  a  policy  of  fire  iniarance  pro- 
vides that  the  policy  ahall  be  void,  upon  a 
change  of  the  title,  interest  or  pOsseBsion  of 
the  insured  property  (except  change  of  oc- 
cupants withoot  increase  of  hazard),  noless 
an  agreement  thereto  is  made  npon  or  added 
to  the  policy,  a  contract  by  the  insured  to 
sell  the  property,  giving  to  the  purchaser 
the  poaseasion  and  control  of  all  income,  and 
conferring  npon  him  the  equitable  owner- 
■bip  in  fee,  without  any  agreement  thereto 
affixed  to  the  policy,  ia  a  breach  of  condi- 
tion avoiding  the  policy,  where  the  fire  oo- 
enrs  after  such  change  of  interest  and  pos* 
session.— Finkbohner  v.  Qlens  Falla  Ina.  Co., 
6  CaL  App.  379,  92  Fae.  316. 

§  88.    Ohaaca  of  Poueudon, 

[a]  Where  the  person  holding  the  option 
to  purchaae  mining  property  insured  had 
only  a  qualified  possession,  for  the  purpose 
of  operating  a  smelter  thereon  to  test  slag 
and  ore,  under  an  agreement  that  during 
snch  testing  the  insured  giver  of  the  option 
or  his  agent  "shall  have  full  access  to  said 
property  and  its  management,  in  every  re- 
spect the  same  as  though  to  all  intents  and 
porpoioB  the  work  naa  being  done  by  him," 
and  it  appear*  that  the  insured  kept  a  watch- 
man on  the  premiees,  who  was  holding  for 
him,  snch  common  possession  did  not  work 
.  the  change  of  passeBsion  which  would  avoid 
the  policy. — Mackintosh  v.  Agricultural  Fire 
Ins.  Co.,  150  Cal.  440,  119  Am.  St.  Hep.  234, 
89  Pac  102. 

§  SO.  Snspenaloii  of  Btudnen  Oairied  on  in 
Building, 
[a]  Farftituree  are  not  favored  In  law.  It 
was  not  necessary  that  the  whole  works  should 
be  kept  in  operation  or  that  all  of  the 
furnaces  should  be  kept  going  every  day. 
A  substantial  operation  of  the  works  Is  all 
that  is  required. — Mackintosh  v.  Agricultural 
Fire  Ins.  Co.,  150  Cal.  440,  119  Am.  St.  Sep. 
234,  89  Pac.  102. 

§  92.  Koeptng  BzpIoslTea  on  Insnied  Prem- 
ises, 
[a]  A  policy  prohibiting  the  keeping  of  gas- 
oline on  the  premises  is  not  substantially 
violated  by  the  temporary  use  of  a  small 
quantity  of  gasoline  for  cleansing  purposes, 
in  a  bottle  aeeurely  corked,  which  had  no 
relation  to  the  fire,  and  which  was  removed 
entirely  from  the  house. — Arnold  v,  Ameri- 
can Ins.  Co.,  148  CaL  660,  84  P«e.  182. 


i  96.  Fallora  to  Keep  WatCbnun  cax  Innnl 
PremliM. 
[a]  A  clanie  In  the  policy  making  it  th» 
duty  to  keep  a  watchman  day  and  night  Thei 
the  works  are  idle  does  not  apply  where  tbe 
works  are  operated  daily  during  uaaal  and 
customary  hours.  There  is  no  evidence  tlut 
it  waa  usual  or  customary  to  operate  nuh 
works  at  night,  and  the  presumption  is  te 
the  contrary,  and  in  the  abaencs  of  such  cri- 
dence  on  the  part  of  the  defendant  it  mart 
be  concluded  that  the  policy  did  not  require 
a  watchman  at  night  when  the  works  were 
in  operation  during  the  day:  and  the  fact 
that  one  was  employed  and  failed  to  watch 
did  not  afifect  the  validity  of  the  policy.— 
Mackintosh  v.  Agricultural  Fire  Ins.  Co.,  190 
CaL  440,  119  Am.  St.  Bep.  234,  8»  Pac.  10£. 


S  99yi.  Disability  of  I 
[al  Under  an  accident  insurance  [Mllcy  pro- 
Tiding  tor  payment  in  ease  of  injuries,  "if 
said  injuries  shall  immediately,  eontinnoQBly 
and  wholly  disable  and  prevent  the  insnrcd 
from  performing  every  and  any  kind  tt 
dnty  iKrtaining  to  hla  occupation,"  when,  in 
an  action  for  alleged  total  diaability  resulting 
from  an  injury  preventing  any  work  for  a 
period  of  over  aix  months,  the  evidence  shorn 
that  such  total  disability  did  not  result  un- 
til twenty-two  days  after  the  injury,  during 
which  period  the  insured  attended  to  his 
naual  duties,  no  recovery  can  be  had  for  such 
remote  effect  ot  the  injury,  under  the  term* 
of  the  policy. — Laventhal  v.  Fidelity  etc.  Co. 
of  N.  Y.,  9  Cal.  App.  275,  98  Pac  1075. 


§  IDO.    Healtb  of  I 

[a]  Where  the  written  application  for  life 
insurance  is  made  part  of  the  policy,  and 
the  statements  therein  are  warranted  to  be 
true,  the  written  answer  of  the  insured  made 
in  response  to  a  question  asked  him  relative 
to  whether  he  had  ever  had  a  specified  dis- 
ease ia  material  to  the  risk  assumed  by  the 
insurer;  and  where  the  policy  contains  a 
provision  to  that  effect  a  false  answer  to 
snch  question  avoids  the  policy,  unless  the 
breach  of  the  warranty  has  been  waived  by 
the  insurer. — Iverson  v.  Metropolitan  Life 
Ins.  Co.,  151  Cal.  746,  91  Pae.  609,  13  L.  fi- 
A.,  N.  S.,  866. 


ESTOPPEL  AHD  WAIYEB  IN  CEM&BAL.  I  IN. 
FOWEB   OF   AQENT8   TO  VilVS   PROVISIONS, 

Ills. 
EHOWLEDOB   OK  NOTICE   OF  PAOTS  TO  COV- 

PANY  OB  ITS  AGGNT3,  1 115. 
PORU  AND  BBQUI9ITE8  OF  EXPBBB3  WAI7EB 

— OBAL  WAIVEB,  I  119. 
FAILUBB  TO  CANCEL  OB  SESCIKD,  1 130. 

§  109.    Estoppel  and  WMtbi  In  OenertL 

[a]  The  failure  of  the  general  agents  of 
the  company  to  accurately  describe  the 
smelter  in  the  slip  attached  to  the  policy 
setting  forth  the  permiesion  for  the  addi- 
tional premium,  was  the  fault  of  the  eom- 
paoy,  and  any  attempt  on  its  part  to  avoid 
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th«  poller  lieeuiBe  of  neh  failare  would  at 
once  create  an  «atopp«l  -which  would  prevent 
the  eompany  from  taking  advantage  of  it.— 
Uaekintosh  v.  Agricnltnral  Fire  Ina.  Co.,  150 
Cal.  440,  lis  Am.  St.  Bep.  234,  69  Pae.  102. 

[b]  Stipnlatioua  in  a  policy  againit  waivei 
or  pernuBsion  not  indorsed  do  not  preclude 
a  waiver  hj  the  conduct  of  aotborized  agents 
in  regard  to  fnture  operatione  of  the  com- 
pany, nor  prevent  the  ineured  from  reljing 
on  an  oral  eontract  hj  luch  agents  to  make 
an  indorsement  not  effectively  made. — Mack- 
intosh v.  AgricDltural  Fire  Ins.  Co.,  150  CaL 
HO,  119  Am.  St.  Bep.  ZZi,  SB  Pae.  102. 

[e]  To  constitute  a  waiver  or  estoppel  hy 
the  action  or  nonaction  of  tho  insurer  after 
the  loaa,  it  is  essential  that  the  insured  party 
should  have  relied  upon  the  eooduct  of  the 
insurer,  aod  been  induced  by  it  to  put  bim- 
self  in  auGh  a  position  that  he  would  be  in- 
ured if  the  insurer  were  allowed  to  repudiate 
Its  aetion. — Qoorberg  v.  Western  Assur.  Co., 
150  CaL  510,  110  Am.  Bt.  Bep.  216,  68  Pae. 
130. 

§  lis.  Power  of  Agents  to  Waive  Provlslona. 
[a]  The  soliciting  agent  of  the  company 
cannot  be  deemed  to  have  either  aetusl  or 
ostensible  authority  to  waive  such  breach 
of  warranty  where  the  application  for  in- 
■nranee  made  and  signed  oy  the  iuBured, 
and  agreed  to  by  him,  provided  that  only 
the  officers  at  the  home  office  had  authority 
to  determine  whether  a  policy  should  issne 
on  the  application,  and  that  they  acted  on 
the  written  Statements,  answers,  warranties, 
and  agreements  contained  in  it  in  deter- 
mining that  matter,  and  that  no  statements, 
promises,  or  information  given  to  tlie  solicit- 
ing agent  should  be  binding  on  the  company, 
or  in  any  manner  affect  its  rights,  nnleae  re- 
duced to  writing  and  presented  to  the  offi- 
eeru  of  the  company  at  its  home  office.  The 
company  had  a  right  to  thus  limit  the  au- 
thority of  its  soliciting  agents,  and  the  in- 
sured eannot,  after  the  issuance  of  the  pol- 
icy, assert  that  the  compauy  was  bound  by 
information  possessed  liy  such  agent  and  un- 
diselosed  to  it. — Iverion  r.  Uetropolitau  Life 
Ina.  Co.,  151  CaL  716,  01  Pae.  809,  13  L.  B. 
A.,  N.  a,  666. 

§  115.    Knowledge  or  Notice  of  Facts  to  Ooio- 
pany  or  Its  Agents. 

[a]  Notwithstanding  a  printed  stipulation 
that  any  waiver  must  be  made  iu  writing  and 
attached  to  the  policy,  such  stipulation  eoold 
not  prevent  the  eondoct  of  the  officers  of 
the  company  from  constituting  a  waiver  or 
e«toppel  of  the  company,  based  upon  its  pre- 
snmed  knowledge,  when  its  proper  officer 
had  knowledge,  where  sneh  conduct  )ed  tbe 
insured  to  rely  upon  his  poli<;y  as  a  valid 
policy,  although  there  was  a  breach  of  con- 
dition of  which  the  company  knew,  in  wbieh 
ease  it  will  not  be  heard  to  allege  such  breach 
against  a  claim  for  a  subsequent  loss. — Ar- 
nold v.  American  Ins.  Co.,  IIS  Cal.  660,  84 
Pae.  182. 

[b]  In  tbe  absence  of  any  fraud  practiced 
on  the  Insured,  or  fraudulent  representations 
made  to  him  by  tho  soliciting  agent  of  the 


insurance  company  at  the  time  of  the  ap- 
plication, the  mere  knowledge  of  such  agent 
of  the  falsity  of  such  answer,  which  is  not 
communicated  to  it  or  to  any  of  its  gen- 
eral agents,  cannot  be  imputed  to  the  com- 
pany so  as  to  create  a  waiver  by  it  of  the 
breach  of  warranty,  where  such  agent  had 
neither  actual  nor  osteusible  authority  to 
waive  the  truthfulness  of  statements  or  tbe 
warrant  iPB  accompanying  them. — I  vers  on  v. 
Metropolitan  Life  Ins.  Co.,  ISl  Cal.  746,  91 
Pae.  6U9,  13  L.  B.  A.,  N.  S.,  666. 

§  119.  Form  and  Xequlsltoa  of  Express 
Waiver — Oral  Waiver, 
[a]  Oeneral  agents  authorized  to  issue  and 
deliver  new  policies  are  regarded  as  having 
the  same  power  to  waive  eonditioes  and  for- 
feitures B«  the  companies  themselves.  Tbe 
limitations  embodied  in  the  stipulation  do  not 
prevent  them  from  making  new  contracts; 
and  waivers  constituting  a  new  contract  upon 
sufficient  consideration  need  not  be  evidenced 
by  writing  nor  indorsed  Upon  the  policy,  if 
made  by  a  gener^  agent  having  power  to 
make  the  contract,  no  matter  what  limita- 
tians  or  conditions  may  be  expressed  in  the 
J. — Mackintosh  v.  Agricultural  Fire  Ins. 
ISO  Cal.  440,  119  Am.  St.  Bep.  234,  89 
Pae.  lOS. 

§  120.    Fallnie  to  Oaueel  or  BoBdnd. 

[a]  Tbe  fact  that  the  insurance  company 
discovered  the  troe  state  of  the  title  shortly 
after  the  fire,  and  afterward  retained  the 
premium,  cannot  affect  its  ri^bt  to  defend 
on  the  misrepresentation  as  to  title.  The  com- 
pauy was  not  bound  to  rescind  the  contract 
in  order  to  defend  under  its  terms  against 
its  liability  thereupon  for  such  misrepresen- 
tation;  nor  could  the  retention  of  the  pre- 
mium after  the  loss  constitute  soy  wavier 
or  estoppel  on  the  part  of  the  insurance  com- 
pany against  such  defense.— Qoorberg  r. 
Western  Assur.  Co.,  ISO  CaL  510,  119  Am.  St. 
Bep.  846,  89  Pae  130. 

XL    BISES  AXTD  CAUSES  OF  LOSS. 


C5i; 


§  UOVt.    Title  I 

[a]  Where  a  policy  of  Utle  insurance,  by 
Its  terms,  only  insured  the  record  title  to  the 
property,  and  expreasly  excepted  the  "tenure 
of  the  present  occupants,"  a  title  to  a  por- 
tion of  the  property  acquired  by  adverse 
possession.  Is  not  insured  against,  and  con- 
stitutes no  breach  of  tbe  covenant  of  title 
set  forth  in  the  policy. — Botbiu  v.  California 
Title  Ins.  t  Trust  Co.,  153  CaL  718,  96  Pae. 
500. 

yrr,    EXTENT  OF  LOSS  AKS  LIABILITT 


§  llSVi.    Title  Inraianca. 

J  a]  In  an  action  to  recover  damnges  for 
leged  breaches  of  the  covenants  in  such  pol- 
icy of  title  insurance,  for  specified  defects 
in  the  title,  there  can  be  no  recovery  either 
for  the  expense  of  defending  an  action  to 
quiet  title  in  which  adverse  occupants  of  a  por- 
tion of   the  property  prevailed,  nor  can   a 
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deed  of  trust  execated  bj  a  Btranger  to  tha 
record  title,  constitute  a  defect  in  the  rscord 
title  ittsured  against. — Botbin  t.  California 
TiUe  Ins.  &  Trust  Co.,  153  Cal.  718,  dB  Pac 


written  notice  required  hj  tbe  terms  of  the 
poliey  from  tbe  plaintiSs. — Aronson  y.  Frsnt 
fort  etc.  Ins.  Co.,  9  CaL  Apv-  473,  M  Fae. 


TTTTT.  NOTICE  ASm  PROOF  OF  LOSS. 
S  lilVf    Neceaaity  for  Notice. 

[a]  When  a  policy  of  accident  insurance 
given  to  the  owners  of  an  elevator,  iomrtng 
tbem  against  liability  for  accident!  in  its 
operation  to  persons  injured  thereby,  by  its 
terms  required  immediate  written  notice  of 
t  from  wbieb  a  claim  may  arise. 


and    further 
claimant    fo 


injuries  sustained,  and  gave 
tne  insurance  company  the  right  to  settle 
any  claim,  and  to  defend  at  its  own  costs 
any  action  to  enforce  the  same,  the  insured 
owners  cannot,  in  tbe  absence  of  such  nO' 
tiees,  recover  from  the  insurance  company 
the  costs  of  defecding  any  action  brought 
against  them  to  recover  damages. — Aronson 
V.  Frankfort  etc.  Ina.  Co.,  9  Cal.  App.  473, 
gg  Fac.  537. 

[b]  When  suit  is  not  immediately  brought 
upon  the  claims,  there  must,  in  addition  to 
the  written  notice  of  the  aectdent,  be  a  sec- 
ond Qotico  immediately  given  of  the  com- 
mencement of  the  action,  which  is  not  by 
the  terms  of  the  policy  required  to  be  in 
writing.  The  written  notice  of  a  sait  brought 
nine  months  after  the  accident  cannot  con- 
stitute or  dispense  with  the  requirement  of 
immediate  written  notice  of  the  accident. — 
Aronson  v.  Frankfort  etc.  Ina.  Co.,  9  Cal. 
App.  473,  09  Pac.  537. 

[ej  The  very  moment  when  an  accident  oe- 
cnrred  in  the  operation  of  an  elevator,  by 
which  injuries  were  inflicted  upon  a  pas- 
senger, the  event  bad  taken  plane  which  made 
immediate  written  notice  of  the  accident  to 
the  accident  insurance  company  essential. 
The  patties  bad  the  right  to  stipulate  for 
such  notice,  and  the  insurance  company  bad 
the  right  to  rely  therenpon,  and  to  seek  an 
immediate  settlement  of  the  claim  for  in- 
juries sustained. — Aronson  v.  Frankfort  etc. 
Ins.  Co.,  9  Cal.  App.  473,  99  Pac.  537. 

§  1S3.    Waiver  of  Defects  In  or  Fallore  to 
(Hto  Notice  or  Make  Proof. 

[a]  When  the  only  oral  notice  of  the  acci- 
dent given  to  the  insurance  company  con- 
sisted of  a  voluntary  statement  made  thereto 
by  their  own  agent  who  effected  for  tbem  the 
accident  insurance,  without  in  any  manner 
representing  the  insured  owners  of  the  eleva- 
tor,  as  their  agent,  in  making  tbe  statement, 
the  same  cannot  constitute,  nor  evidence 
any  waiver  of  tbe  written  notice  of  the  acci- 
dent by  them. — Aronson  v.  Frankfort  etc  Ins. 
Co.,  9  Cal.  App.  473,  99  Pac.  537. 

[b]  A  waiver  in  law  is  the  intentional  re- 
linquishment of  a  known  right;  and  tbe  bur- 
den is  upon  the  party  relying  thereupon  to 
prove  snch  waiver  by  evidence  which  does 
not  leave  the  matter  doubtful  or  uncertain. 
Held,  that  tbe  evidence  does  not  show  any 
condition  of  facts  inconsistent  with  the  right 
or   intention   of   the   defendant   10   claim   tbe 


§  176Vf    Ooncnirent  Inranuicai. 

[a]  Under  the  terms  of  the  agreement,  thi 
plaintiff  companies  when  required  to  pay  to 

the  insured  tbe  whole  amount  of  tbe 
insurance  on  the  type-setting  machine)  si 
the  result  of  tbe  agreed  adjustment,  wonld 
have  no  defense  to  an  action  against  them 
by  tbe  insured  based  upon  the  adjuatmenl 
and  apportionment  made  which  tbe  insured 
bad  the  right  to  accept  acd  rely  upon  as  a 
new  agreement;  and  the  plaintiff  companies 
were  therefore  compelled  to  make  such  pay- 
ment to  tbe  insured. — Firemen's  Fund  Ini. 
Co.  V.  Palatine  Ins.  Co.,  150  CaL  252,  88 
Pac.  907. 

[b]  Although  in  tbe  absence  of  eontnet 
between  several  fire  insurance  companies 
whose  policies  require  a  pro  rata,  payment  ol 
lass,  tbe  contracts  are  independent,  and  there 
is  no  contribution  between  tbem  in  case  of 
pavnient  of  any  excess  by  one  or  more,  ^et 
where  several  companies  entered  into  an 
agreement  to  determine  the  amount  of  Iheir 
loss,  and  to  apportion  it  smong  themselves 
as  their  policies  may  require,  and  solely  by 
reason  of  such  agreement,  in  co]iise  of  com- 
mon adjustment,  plaintiff  companies  nera 
compelled,  by  mutual  mistake  of  all  the  in- 
surers, through  their  adjuster  to  pay  all  of 
the  loss  on  specified  machines  insuicd  by 
tbem,  for  which  defendant  companies,  by  tbs 
general  terms  of  their  policies,  were  liable 
pro  rata,  plaintiffs,  upon  discovery  of  the 
mistake,  after  such  payment,  were  entitled, 
as  patties  to  the  contract,  to  be  relieved  in 
equity  from  tbe  unjust  and  inequitable  bur- 
den imposed  upon  them  through  such  mis- 
take.—Firemen's  Fund  Ins.  Co.  ▼.  Palatins 
Ins.  Co.,  150  Cal.  252,  8S  Pac.  907. 

[c]  Tbe  several  independent  contracts  of 
the  plaintiff  and  defendant  ei'mpanies  must 
be  separately  construed.  The  mere  fact  that 
the  policies  of  plaintiffs  were  specially  lim- 
ited to  "five  type-setting  machines  with  fix- 
tures and  appurtenances"  contained  in  the 
building  of  the  insured  publishing  companr, 
and  that  they  were  not  specifioolly  mentioned 
in  tbe  policies  of  defendants,  which  covered 
"printing  piesscs,  stereotyping  maebiDery,  snd 
other  flxed  and  movable  machinery,  imple- 
ments, tools,  furniture,  and  fixtures,"  con- 
tained in  tbe  same  building,  does  not  anthor- 
ize  the  exclusion  from  defendants'  policies 
of  the  type-setting  machines,  coming  clearly 
within  their  general  provisions  concurrently 
with  plaintiffs'  policies,  though  covering  other 

Kiperty  not  insured  by  plaintiffs. — Firemen's 
nd  Ins.  Co.   T.  Palatine  Ins.  Co.,  150  CaL 
252,  88  Pac.  B07. 

fd]  Under  the  pro  rata  clause  contained  in 
all  tbe  policies,  each  of  tbe  insurers.  plain- 
tiSs and  defendants,  was  originally  liable  to 
the  insured  for  such  proportion  of  the  loss 
on  the  type-setting  maclunet  as  the  amount 
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of  the  iiisnraiie«  tIi«reoa  bore  to  the  wbo)e 
of  the  inanrance  covtring  the  lame.  Plain- 
tiffs, therefore,  in  paying  to  the  tneured  the 
whole  amoant  of  tee  lasa  on  snch  maehlDea 
paid  not  onlj  the  amoimti  for  which  the? 
wcrs  liable  under  their  policies  bnt  olio  the 
amoanta  for  which  defendants  weie  liable 
andei  their  policiea. — Firemen's  Fund  Ins, 
Co.  T.  Palatins  Ins.  Co.,  150  Cal.  E52,  88  Pae. 
SOT. 

ZVTL     ACnONB  OK  FOLIOIES. 
DEPEHSES,  I  180. 
FLSADINO — COMPLAINT,  t  ISO. 

ISSUES,  PROOF  AND  VABIANCE,  |  IBO. 

PRESDllPTIONS  AND  BURDEN  OP  PROOF,  t  1»1. 
ADHISSIBILITT  OF  EVIDENCE.  |  1B2. 
WEIGHT     AND    BUFFIOIENOT    OF    XTIDENCB, 

laoi. 

QCESTIONS  FOB  COUBT  AKD  /OUT.  1 108. 
INSTBUOTIONS.  I  20t. 
VERDICT  AND  FINDINGS,  1  SOS. 
APPEAL  AND  EBBOB,  |  30S. 

%  ISO.    Dafemei. 

[a]  The  faUe  representation  made  by  the 
insured  to  bis  mother  and  to  the  insurance 
companj'  that  the  substituted  beneficiary  was 
his  wife  cannot  afFect  the  rights  of  the  ap- 
pellant as  against  the  mother  in  an  action 
of  interpleader  in  which  the  iusuraDoe  com- 
pany is  not  contesting  the  right  of  either 
party.— Waring  v.  WilcoJt,  S  CaL  App.  317, 
9S  Pac  BIO. 

§  186.    Ple&dlng— OompUInt. 

[a]  In  an  action  upon  fire-ininranee  policies 
on  frame  buildings,  "while  occupied  as  a 
dwelling- bouse,"  and  on  furniture  'while  con- 
tained in  the  above  dwelling-house,"  it  is 
essential  to  a  canse  of  action  that  the  com- 
plaint should  aver  that  the  houses  were  oc- 
enpieil  as  dwellings  at  the  time  of  the  fire, 
and  that  the  furniture  was  contained  in  the 


is  not  cured  by  verdict  and  jndgment,  but 
may  be  taken  advantage  of  upon  appeal  for 
the  first  time. — Arnold  v.  American  Ins,  Co., 
US  Cal.  660,  84  Pac.  182. 
I^b]  It  is  not  necessary  for  plaintiff  in  his 
complaint  to  allege  the  facts  eonstitnting  a 
waiver  or  estoppel  of  the  insorance  company; 
bat  when  a  breach  of  condittoD  is  set  np  in 
the   answer,   plaintiff   may   prove   the   —  •"— 


log  it. — Arnold  v.  American  Ins.  Co.,  148 
Cal.  660,  84  Fac.  ISS. 

[c]  Where  the  complaint  showed  affirma- 
tively the  breach  of  warranty  as  to  title, 
and,  to  overcome  this,  alleged  the  iasaance 
of  the  policy  by  the  (tefcDdant  after  notice 
of  the  defect  of  title,  but  did  put  in  issue 
the  retention  of  premium  after  knowledge 
of  the  defect,  he  cannot  rely  thereupon.  If 
the  plaintiff  relies  npon  any  facts  constitut- 
ing a  waiver  or  estoppel  as  to  any  defense 
which  would  otherwise  be  available  nnder 
the  facta  stated  In  the  complaint,  the  facts 
constituting  such  waiver  or  estoppel  must 
be  pleaded  in  the  first  instanee.-— Goorberg  t. 


§  IBO.    IssttOB,  Ftoof  and  Vulanca. 

[a]  In  an  action  on  a  fire  insurance  policy 
to  recover  for  loss  of  a  dwelling,  where  there 
was  an  admitted  breach  of  a  condition  of  the 
policy  by  vacancy  of  the  dwelling  for  mora 
than  ten  days,  during  which  the  loss  occurred, 
unless  the  policy  npon  the  building  was  modi- 
fied, where  it  appears  that,  u;ioq  a  proper 
eonstrnetion  of  a  slip  modifying  tbe  policy, 
it  applied  only  to  insured  persunal  property 
removed  to  another  dwelling,  such  modifica- 
tion was  inadmissible  in  evidence,  and  the 
Insurance  company  waa  entitled  to  a  judg- 
ment of  nonsuit. — Alvey  v.  Continental  Ins. 
Co.,  2  Cal.  App.  £53,  S3  Pac.  285. 

[bl  When  the  plaintifEs  rely  upon  an  im- 
mediate oral  notice  of  the  accident,  and  the 
absence  of  any  objection  that  tbe  notice  was 
not  in  writing  as  constituting  a  waiver  of 
written  notice,  he  must  have  pleaded  such 
waiver,  and  when  plaintiBs  neither  pleaded 
the  waiver  nor  asked  leave  to  amend  by 
pleading  the  aame,  evidence  thereof  was  in- 
admissible under  the  pleadines. — Aronsoa  v. 
Frankfort  etc  Ins.  Co.,  9  Cat.  App.  4T3,  9B 
Pac.  537. 

§  191.  Pr«fliunpttMis  and  Bnrden  of  Proof. 
[al  If  snch  a  statement  of  facts  is  presented 
as  leaves  a  reasonable  presumption  of  mis- 
take or  mEsapprehension  on  tbe  part  of  per- 
son swearing  to  the  proofs  of  loss,  such  pre- 
sumption should  be  indulged  in  preference 
to  that  of  willfully  false  swearing.  A  mere 
discrepancy  does  not  create  a  presumption, 
as  matter  of  law,  that  the  insured  contem- 
plated fraud  when  the  statements  were  made. 
Miller  V.  Firemen's  Fund  Ins.  Co.,  6  Cal. 
App.  395,  92  Fao.  332. 

S  192.    AdmlnibiUtT  of  Evidence. 

[a]  The  court  properly  allowed  plaintiff  to 
prove  that  after  a  small  fire  tbe  agent  of 
the  company,  who  bad  procured  the  insur- 
ance, and  who  adjusted  the  loss,  was  in- 
formed of  the  circumstances  as  to  tbe  gaso- 
line, that  he  made  no  objection,  and  pro- 
ceeded to  adjust  tbe  loss,  and  the  policy  was 
allowed  *l>  continue  as  to  the  unearned  pre- 
mium without  notice  of  claim  of  forfeiture 
on  account  of  the  incident  as  to  the  gasoline; 
and  such  evidence  proved  a  waiver  of  any 
breach  of  the  policy  on  account  thereof. — 
Arnold  V.  American  Ins.  Co.,  14S  Cal.  660, 
84  Pae.  182. 

§  201.    Welgbt  and  SnJBeleiicy  of  Evidence. 

[a]  Where  there  is  evidence  that  mistakes 
in  the  proofs  of  loss  were  chargeable  to  the 
adjuster  who  prepared  the  proofs  and  were 
unknown  to  the  insured  when  the  proofs 
were  sworn  to,  and  there  was  no  reason  why 
tbe  insured  should  make  a  false  statement 
about  a  mortgage  on  the  property,  the  pol- 
icy being  Datable  to  the  mortgagee,  and  the 
mortgage  oeing  a  matter  of  record,  which 
was  known  to  the  agent  of  the  company  who 
secured  the  insurance,  the  jury's  finding  for 
the  insured  is  sufficiently  supported. — Miller 
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S  203.    Qnutloiu  for  Oonrt  and  Jutj. 


iHBb  euHCbi  must  aaTS  oeec  jcnuwingij  luiu 
intentionally  made  bj  the  imnred  with  knowl- 
edge of  its  faleitf,  and  with  the  intention 
of  defrauding  the  companj.  'Whether  a  false 
Btatement  was  so  made  is  a  qneition  of  faot 
for  the  jmy. — Miller  t.  Firemen's  Fund  Ins. 
Co.,  6  Cal.  App.  895,  92  Pac.   832. 

{\t]  Where  nnmerous  special  isBiieg  were  mb- 
mitted  to  the  jury  eovering  all  of  the  is- 
sues  railed  bj  the  pleadings,  the  court  had 
discretion  to  change  a  question  submitted  bj 
defendant  as  to  whether  the  insured  presented 
"aatisfactory  proofs  of  loss,"  so  as  to  make 
it  read,  "sneli  proofs  of  loss  as  wers  required 
bj  said  policy  of  insurance."  What  was  re- 
quired by  the  policy  is  all  that  the  company 
had  the  right  to  demand. — Miller  t.  Fire- 
men's Fund  Ina.  Co.,  S  Cal.  App.  395,  92  Pac. 


§  204.    InstmctloDfl, 

[a]  It  was  proper  to  instruct  th«  Jnry  that 
any  misstatementB  in  the  proofs  of  loss  of 
which  tba  iDsnred  was  ignotant  do  not  work 
a  forfeiture  of  the  policy  of  insurance  or 
deprive  the  plaintiffs  of  a  right  of  recovery 
thereunder.— Uiller  t.  Firemen's  Fund  Ins. 
Co.,  6  CaL  App.  395,  92  Pac.  332. 

[bJ  It  was  proper  to  instruct  the  jury  that 
a  discrepancy   between  the  statement  in  the 

C roofs  of  loss  by  the  insured,  and  the  actnal 
iss  proven  at  the  trial,  if  it  can  b«  reason- 
ably accounted  for  on  the  score  of  opinion 
or  judgment  honestly  given,  will  not  make 
the  policy  void. — Miller  v.  Firemen's  Fond 
Ina.  Co.,  6  CaL  App.  395,  SZ  Pac.  332, 

S  206.    Vwdlct  and  Findings. 

[a1  In  view  of  the  facta  of  this  ease,  a 
finding  that  there  was  no  increase  of  the 
risk  la  luisupported.  Sneh  finding  could  only 
apply  when  there  is  a  mere  cbaoga  of  ten- 
ancy, and  not  to  a  change  in  the  interest 
of  the  insured  by  sale  to  a  vendee  in  possea- 
aion.  In  the  latter  case,  where  there  is  no 
consent  of  the  insurer,  any  loss  by  fire  will 
fall  npon  the  vendee,  who  will  atill  be  lia- 
ble to  pay  the  full  purchase  price  to  the  in- 
sured, thus  giving  to  the  insured  the  in- 
ducement of  temptation  to  be  indifCereut 
concerning  the  care  of  the  property. — Fink- 
bohner  v.  Glens  Falls  Ina.  Co.,  6  Cal.  App. 
379,  92  Pac  318. 

[b]  In  an  action  npon  a  fire  Insurance  pol- 
icy where  the  insurance  company  pleaded  a 
willfully  false  and  fraudulent  statement  of 
the  value  of  the  property  insnred,  and  there 
was  evidence  that  the  property  was  a*  valu- 
able as  it  was  represented  to  be,  that  the 
agent  of  the  insurance  company  was  famil- 
iar with  the  property  and  prepared  the  ap- 
plication fixing  its  insurable  value,  and  that 
the  company  afterward  requested  the  in- 
lured  to  hav«  tho  amount  of  insurance  in- 


895,  92  Pac.  ; 

[c]  Held,  that  a  finding  that  the  insnred  did 
not  request  in  writing  the  change  of  the 
beneficiary  to  the  appellant  is  against  the 
evidence. — Waring  v.  Wilcox,  8  CaL  App.  317, 
96  Pae.  910. 

§  208.    Appeal  and  Ercor. 

[a]  In  an  action  by  the  insured  to  reeover 
S  loss  under  a  policy  of  fire  insurance  in  the 
sum  of  tl,000,  brought  against  the  insurer 
and  a  mortgagee  of  the  insured  propertj 
holding  a  mortgage  to  secure  an  indebted- 
ness of  tiOQ  owing  from  the  plaint iB,  in 
which  the  complaint  prayed  for  judgment 
for  the  full  smonnt  of  the  policy  and  that 
out  of  such  judgment  the  amount  due  the 
mortgagee  be  paid,  s  verdict  for  the  plal-- 


and  the  case  made  by  the  complaint  and 
as  giving  the  mortgagee  a  beneficial  interest 
therein  to  the  extent  of  the  mortgage  indebt- 
edness. So  construed  the  mortgagee  waa  an 
adverse  party  to  a  motion  by  the  inaurer  for 
a  new  trial,  and  should  have  been  served 
with  notice  of  the  motion. — Johnson  v.  Phe- 
six  Ins.  Co.,  152   CaL   196,   92  Pac    18& 

XVIIL     REINBITKANOE, 


OOHTBACTS  IN  GENERAL.  |  200. 
RESCiaSION  AKD  OANOELLATIOK,  |  310U. 
LOSa  OOVEBED  BY  KEINSUBANOE,  i  ail. 
AVOIDANCE    OP    OONTBACT    FOB    lUaKBFBS- 
SENTATION,  |  a  IS. 

§  200.    Oontrscti  In  avDeral, 

[a]  AUhou^b  the  liability  of  reinsurer  of 
wneat  described  from  loss  by  fire  does  not 
exist  if  there  is  no  legal  liability  of  the 
original  insurer  to  the  person  insured  against 
such  loss,  yet,  whether  or  not  the  reinsurer 
is  liable  to  the  original  insurer,  in  any  event, 
depends  upon  tba  terms  of  the  contract  of 
reinsurance;  and  if  the  location  of  the  in- 
sured wheat  is  mis  described  therein,  as  lo- 
cated in  a  specified  "warehouse,"  in  which 
the  rate  and  hazard  wer«  less  than  in  an 
"elevator"  located  elsewhere,  in  which  tlie 
wheat  was  in  fact  situated,  tha  reinsurer 
is  not  liable  on  the  contract  of  reinsurance 
notwithstanding  the  liability  of  the  originai 
insurer  to  the  insured  person. — Firemen's 
Fund  Ids.  Co.  v.  Aachen  etc  Ins.  Co.,  8  CsL 
App.  690,  81  Pac  253. 

§  210yi.    BesdBStoti  and  Oancenatlon. 

[a]  An  insurance  company  which  bad  rein- 
sured againat  part  of  the  risk  on  one  of  its 
policies,  and  after  loss,  at  the  request  of  the 
rainsuiing  company,  and  under  mistake  of 
fact  as  to  the  loss,  surrendered  the  covering 
note  of  the  company,  is  entitled  to  rescind 
the  aaneellation  thereof  on  account  if  such 
mistake,  and  to  recover  against  the  reinsur- 
ing company  the  amount  which  was  actually 
due   therefrom  when  its  covering  not«  waa 
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canedled. — Tiadert'  Ins.  Co.  t.  Akebin  eU, 
Ins.  Co.,  150  CaL  370,  89  Pae.  109. 

[b]  It  is  Immaterial  to  tbe  nature  of  the 
mirtake  of  fact,  under  •eetione  1676  and  1677 
of  the  CiTil  Code,  whether  it  be  eonsidered 
an  "unaonHcione  ignorance"  of  the  fact  of 
loM  or  a  "belief"  in  the  present  exlBtanee 
of  tbe  propertT'  insured. — Traders'  Ins.  Co.  t. 
Aachen  etc.  iu.  Co.,  150  CaL  370,  89  Pao. 
109. 

[ej  An  Intent  to  rarrender  an  aceraed  claim, 
the  existenee  of  which  was  not  known,  should 
not  be  imputed  to  the  plaintiff  in  the  ab- 
sence of  oTidence  of  an  expresH  understand- 
ing to  that  effect. — Traders'  Ins.  Co.  t.  Aachen 
etc.  Iiu.  Co.,  150  Cal.  370,  89  Pac  109. 

[d]  Where  the  traniactians  between  plain- 
tiff and  defendant  company  had  been  closed 
b7  the  log*  and  the  mistaken  inrrender  of 
ita  covering  note  before  the  second  reinsur- 
ance was  effected  in  another  companj,  the 
■ubeeqaent  dealing  hj  plaintiff  with  sucb 
other  eompanj,  wliatever  maj  be  its  legal 
effect,  eoold  not  destroy  the  riEbts  thus 
vested  in  plaintiff  against  the  defendant. — 
Traders'  Ins.  Co.  r.  Aaeben  etc.  Ina.  Co.,  ISO 
CaL  370,  69  Pae.  109. 

j  211.    LoM  Oorersd  by  BeJnnraiue. 

[a]  A  clause  in  the  policy  of  reineniaDCe 
stating  that  "this  policy  is  subject  to  the 
same  risks,  valoation,  condition  and  adjust- 
ments as  are  or  may  be  taken  by  the  rein* 
sured,"  etc.,  does  not  show  that  the  eubject 
matter  of  toe  policy  was  merely  the  risk  as- 
sumed by  the  original  insurer  and  not  tha 


Co.,  Z  CaL  App.  690,  84  Pac.  253. 

§  213.    AvDidanca  of  Oontract  for  lUarflpift- 


[a1  The  use  of  the  word  "Warehouse"  In  the 
application  for  the  policy  of  reinsurance  was 
intended  to  mean  by  plaintiff,  sod  was  un- 
derstood to  mean  by  defendant,  the  build- 
ing designated  as  such  on  the  rate-book*  and 
mapa,  and  not  the  building  known  to  them 
as  the  "elevator,"  where  the  rate  and  hazard 
were  greater,  and  the  use  of  the  word  "ware- 
house" to  describe  wheat  situated  in  the  "ele- 
vator" was  a  misrepresentation  as  to  a  ma- 
terial matter,  which  avoided  the  policy,^— 
Firemen's  Fund  Ins.  Co.  v.  Aachen  etc.  Ins. 
Co.,  2  Cal.  App.  690,  84  Pac.  253. 

SIX.  MUTUAL  BENEFIT  HTSUSAHOE. 
A,  COEPOBATION8  AND  ASSOCIATIONS. 
§  216.    Statntory  ProvlslonE, 

[a]  TToder  the  provisions  of  the  laws  of 
1891  (Stats.  1891,  p.  126),  regulating  life  in- 
surance by  corporations  formed  to  carry  on 
the  bnainesa  of  "mutual  in sn ranee  on  tbe 
Basessment  plan,"  and  requiring  the  deposit 
of  a  secured  trust  fund,  the  securities  for 
which  were  to  be  deposited  with  tbe  state 
treasurer,  and  the  principal  snm  was  to  be 
"held  in  trust  for  tba  contract  holders  of 
(QCh  corporation,"  the  term  "eontract  hold- 
ers" imports  holders  of  contracts  of  life  in- 


snranee,  sod  does  not  include  general  ered- 
itora,  or  holders  of  "debenture  contract*," 
who  have  loaned  money  thereto,  with  mere 
options  at  maturity  to  take  a  life  annuity, 
or,  if  in  health,  a  paid  up  policy,  and  who 
have  no  interest  in  tbe  trust  fond,  until  all 
holders  of  insurance  have  been  paid  there- 
from.— Engwicfat  V.  Pacific  States  liife  Asaur, 
Co.,  153  Cal.  183,  90  Pac  7. 

§  218.    Poweia. 

[a]  The  general  power  having  been  con- 
ferred upon  the  corporation  by  its  charter  to 
contract  for  a  sum  to  be  paid  in  case  of 
"total  and  permanent  disability,"  the  cor- 
poration is  estopped  to  claim  ultra  vires, 
when  only  the  manner  of  the  eiercise  of  such 

ewer  is  involved. — Quthrie  v.  Supreme  Tent 
of  U.,  4  Cat.  App.  184,  87  Pac  405. 

[b]  Where  the  articles  of  aasoeiation  of  a 
mutual  benefit  corporation  provided  for  a 
benefit  fund  for  each  of  its  members  pay- 
able to  beneficiaries  at  death,  and  in  ease 
of  total  and  permanent  disability,  snch  aa 
may  be  deeignated  in  Its  endowment  laws, 
which  provided  that  "a  total  and  perDianent 
disability  to  perform  any  kind  of  labor  or 
business,  or  upon  reaching  the  age  of  seventy 
years  shall  entitle  a  member  holding  a  certi- 
ficate of  endowment,  so  disabled  or  aged,  to 
the  payment  of  one-balf  of  the  endowment  to 
which  he  would  be  entitled  at  death,"  the 
eontraet  to  pay  snch  half  to  a  member  so 
aged  is  not  void  as  being  ultra  vires. —  ' 
Guthrie  V.  Snpreme  Tent  K.  of  U-  4  Cal. 
App.  164^  87  Pae.  406. 

§  219.    Chiaxsnty  rnnda. 

[a]  A  note  given  to  a  mutual  life  insar- 
ance  company  incorporated  under  the  act 
of  April  2,  1866,  as  part  of  the  guarantee 
fund  required  by  that  act,  and  which  by  the 
statute  was  not  intended  to  be  renewed  every 
four  years,  and  by  its  terms  was  payable 
to  the  order  of  the  insurance  company  "with- 
in five  days  after  actual  demand,  with  in- 
terest at  the  then  legal  rate  from  and  after 
sucb  demand,"  the  obligation  of  which  has 
never  been  discharged,  is  not  subjeet  to  tha 
operation  of  tbe  statute  of  limitations  prior 
to  the  making  of  actual  demand  for  payment 
by  tbe  lawful  bolder  thereof. — Neale  v.  Uot- 
row,  150  Cal.  414,  SS  Pac.  615. 

[b]  Every  word  used  in  the  note  is  to  b« 
given  its  full  meaning  and  effect;  and  in 
ascertaining  its  meaning  the  object  In  view 
and  the  circumstances  attending  its  execution 
are  to  be  considered.  The  note  having  been 
f;iven  pursuant  to  the  act  under  which  the 
insurance  company  was  organized,  its  provi- 
sions, in  BO  far  as  they  bear  upon  sueh  note, 
must  be  considered  as  written  into  the  note 
itself.— Neale  v.  Morrow,  150  CaL  414,  88 
Pac.  815. 

[c]  Tbe  act  of  Incorporation,  which  is  equal 
in  dignity  with  tbe  statute  of  limitations, 
limits  the  time  within  which  a  demand  may 
be  made  for  the  payment  of  a  guarantee 
note  to  the  period  before  a  fixed  capital  is 
obtained  by  tbe  company,  it  being  intended 
that  snch  notes  shall  constitute  a  continuing 
guarantee  fund,  which  was  to  remain  intact 
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for  the  protection  of  policy- hold  era  and  other 
ereditora  of  the  companj  uotil  a  flied  capi- 
tal ihould  be  acquired,  when  the  guarantee 
notes  were  to  be  surrendered. — Neale  V.  Mor- 
row, ISO  Cal.  414,  88  Fac.  SIS. 

[d]  Sineo  the  insurance  act  required  the 
notes  to  be  payable  at  the  option  oi  the  com- 
pany, and  to  be  negotiable,  it  was  prop«r, 
and  in  accordance  with  the  intent  of  the 
act,  that  the  notes  should  negative  any  pre- 
sumption of  a  demand  against  the  company 
or  its  indorsee  by  making  each  payable  only 
after  an  actnal  demand. — Neale  v.  Uorrow, 
150  Cal.  <14,  S8  Psc.  815. 

B.    CONTRACTS  AND  ASSESSMENTS. 

KATUBE,  I  220. 

CONSTRDCTIOH,  1  331. 

00N8TITUT10N  AMD  BY-LAWS  AS  FAKT  OV 
POLIOT,  i  233. 

EFFECT  OP  AMENDUENT  OR  CHANOE  OF 
OONBTITUTIOS  OB  BY-LAW  ON  EXIST- 
ING CONTRACTS,  I  328. 

APPLICATION,  t  22t. 

WARRANTIES,  )  226. 

E8T0PFSL  OB  WAIVER  A8  TO  CBRTIFIOATI 
OR  APPLICATION,  |  227. 

f  220.    Katore. 

[a]  A  beneficiary  certificate  iaaaed  by  ft 
beneficial  esEociatJon  to  one  of  its  members, 
by  which  it  agreed  that,  upon  condition  that 
the  member  should  comply  with  the  laws, 
rules  and  regulations  then  governing  the  as- 
sociation, "oi  that  thereafter  might  be  en- 
acted for  its  government,"  it  would  pay  to 
Ills  wife,  upon  his  death,  the  sum  of  t2,aou, 
constitutes  a  contract  of  insuTanee,  and  like 
any  other  contract,  cannot  be  either  impaired 
in  its  obligation  or  changed  in  its  terms  by 
either  party  without  the  assent  of  the  other. 
Boinstein  v.  District  OrtfDd  Lodge,  No.  4,  2 
CaJ.  App.  624,  84  Pac  271. 


§  221. 

[a}  A  provision  in  a  certificate  of  life  in- 
surance, issued  by  an  assessment  life  insur- 
ance association,  that  the  "rate  of  the  mortu- 
ary premiums  may  be  changed  to  correspond 
with  the  actual  mortality  experience  of 
the  association,"  is  an  unequivocal  declara- 
tion of  the  reserved  right  of  the  company  to 
increase  its  premiums  as  the  exigencies  of 
its  busineiB  may  require. — Schmierer  v.  Mu- 
tual Reserve  etc.  Assn.,  153  CaL  20S,  84  Pac. 
887. 

[b]  The  contract  ia  to  be  reasonably  con- 
strued, in  connectioQ  with  the  by-taws  of  the 
corporation,  in  which  are  found  provlBions. 
as  to  "old-age  disability,"  with  reference  to 
the  intent  that  seventy  years  should  be  a 
conclnsive  evidential  fact  of  "permanent  dis- 
ability," that  "total  and  permanent  disabil- 
ity" was  the  event  which  matures  the  claim 
to  one-half  the  fund,  and  that  the  seventy 
years  was  but  a  term  employed  as  catab- 
lishiu^  by  agreement  an  age  at  which  sueh 
condition  was  conclusively  presumed  to  ex- 
ist.—Guthrie  V.  Supreme  Tent,  E.  of  M.,  4 
Cal.  App.  184,  87  Pac.  405. 


8  222.    Oonstltatlaa  ud  By-laws  u  Pact  of 

Policy. 
.  [a]  The  policy  of  life  insurance,  by  its  ex- 
press reference  to  "the  provisions  of  the  con- 
stitution and  laws  of  the  order  now  in  force," 
made  them  as  full^  part  of  the  contract  as 
though  such  provisions  had  been  written  into 
the  policy  or  benefit  certificate  issued  to  the 
insured  member.  The  anbsequeat  amendmect 
of  the  section,  not  expressly  assented  to  by 
the  member,  did  not  strike  from  the  con- 
tract any  provision  thereof;  but  such  amend, 
ment  was  prospective  in  its  operation,  and 
did  not  affect  existing  contracts. — Schack  v. 
Supreme  Lodge,  9  Cal.  App.  584,  SB  Pac 
989. 

S  223.  Effect  of  Ameodmant  or  Ohangs  of 
GonstttuHon  oc  By-law  on  Thri«Hiiy  con- 
tracts. 

[a]  Where  the  member  when  he  joined  the 

order  agreed  specifically  to  abide  by  and 
conform  to  the  by-laws  in  force  or  subse- 
quently to  be  adopted,  his  comi^iance  there- 
with is  made  a  condition  by  which  he  was 
entitled  to  participate  in  the  beneficiary  fund 
of  the  order;  and  the  by-laws  in  existence 
when  a  beneficiary  certificate  Is  Issued,  and 
not  for  any  reason  invalid,  enter  into  and 
govern  all  hia  rights  and  relationship  to  the 
association. — Caldwell  v.  Oiand  Lodge,  US 
Cal.  IS5,  113  Am.  St.  Rep.  219,  82  Pac.  TSI, 
2  L.  R.  A.,  N.  S.,  eS3. 

[b]  Where  the  original  by-laws  allowed  any 

Eerson  to  be  named  by  the  member  as  a 
eneflciary,  a  change  in  the  by-laws  of  the 
order  requiring  one  to  be  designated,  as  a 
member  of  the  family,  or  related  by  blood, 
or  "who  shall  be  dependent  upon  him,"  is 
reasonable;  and  after  it  went  into  effect 
the  member  had  uo  right  to  name  a  bene- 
ficiary any  other  than  one  of  the  classes  there- 
in designated.— Caldwell  v.  Grand  Lodge,  US 
Cal.  195,  113  Am.  St.  Bep.  219,  82  Pac  781, 
2  L.  B.  A.,  N.  S.,  653. 

Sc]  An  enactment  by  the  association, 
opted  subsequent  to  the  issuance  of  sueb 
certificate,  without  the  knowledge  or  assent 
of  the  member,  reducing  the  amonnt  payable 
on  outstanding  certificates  in  the  sum  of 
t2,00O  to  the  sum  of  $1,000,  is  not  a  rule  or 
regulation  for  the  "government"  of  the  asso- 
ciation, within  the  meaning  of  the  condition 
contained  in  the  certificate;  such  enactment 
is  an  attempted  repudiation  by  the  associa- 
tion of  its  obligation  under  its  contract,  and 
cannot  affect  the  rights  of  the  bolder  of  the 
certificate. — Born  stein  v.  District  Grand 
Lodge  No.  4,  2  Cal.  App.  824,  84  Pac  e7L 

[dj  Where  nothing  appears  in  the  contract 
or  record  to  show  an  intention  to  reserve  te- 
the  association  the  power  to  alter  or  modify 
the  contract  of  endowment,  subse^oent 
changes  in  the  endowment  laws,  providing 
for  a  low  payment,  are  deemed  prospective, 
where  no  executed  parol  agreement  for  modi- 
fication thereof  is  shown  or  implied. — Guthrie 
V.  Supreme  Tent  E.  of  U.,  4  Cal.  App.  184, 
S7  Pac  405. 

[e]  There  can  be  no  presumption  of  eon- 
•ent  to  the  modification  of  the  contract  by 
failure  to  act  after  notice  of   the  cbangCr 
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vhere  it  appears  tbat  the  plaintiff  had  ao 
knowledge  of  such  change,  ot  of  defendant'! 
intentioD  to  dispute  Mb  claim  b;  contract 
for  one- half  payment  at  leveDtj  years  of 
age;  and  bo  far  aa  eonitTaetivB  notice  ia 
concerned,  the  notice  by  Btatnte  that  no  by- 
taw  eonld  be  changed  alTeeting  plaintifTi 
rights  operated  as  an  aasnrance  that  no 
changes  in  by-laws  were  intended  to  affect 
hia  vested  rights  to  benefits  due  him  from 
membership.— Outhrie  v.  Sapreme  Tent  K.  of 
M.,  4  CaL  App.  184,  87  Pac.  405. 

[f]  Benefleial  aasociations  may  not,  by  a 
subsequent  change  in  their  by-laws,  impair 
the  contractual  rights  of  their  members  with- 
DDt  their  consent.  Notwithstanding  a  life 
policy  of  insurBBCe  issued  to  a  member  of  a 
fraternal  brotherhood  by  its  terms  waa  is- 
sued in  accordance  with  "the  provisions  of 
the  constitation  and  laws  of  the  order  now 
in  force,  or  that  may  be  hereinafter  made  by 
the  Supreme  Lodge  of  the-Fraternal  Brother- 
hood, wtiicb  are  hereby  referred  to  and  made 
part  of  this  contract,"  it  does  not  malie 
part  ot  the  contract  a  snbsequent  change  in 
the  by-laws  to  which  the  insured  member 
did  not  personally  consent  prior  to  bis  death. 
Schaek  v.  Supreme  Lodge,  9  CaL  App.  5S4, 
99  Pae.  9S9. 

S  224.     AppUcatlotl. 

[a]  Where  a  negative  answer  was  given  to 
a  question  as  to  any  prior  rejection  of  an 
application  to  "any  company"  to  insure  his 
life,  the  i^nestion  and  answer  do  not  include 
a  prior  rejection  of  an  application  for  a  bene- 
flt  certificate  in  another  benefit  society.  The 
court  will  construe  the  question  and  answer 
in  such  case  strictly  against  the  insurer,  and 
liberally  in  favor  at  the  insured;  and  if  any 
construction  can  reasonably  be  put  upon  them 
such  as  will  avoid  a  forfeitnre  on  the  ground 
of  the  falsity  of  the  answer,  tbat  coDsCrue- 
tion  will  be  given,  and  the  insurance  sus- 
tained.— Lyon  T.  United  Moderns,  148  Cal. 
470,  113  Am.  St.  Rep.  291,  B3  Pae.  804,  4 
L.  E.  A.,  N.  8.,  247. 

S  225.     VTarrantles. 
[a]   Where   the    member   subsequent   to   tha 

change  in  the  by-laws  surrendered  hia  former 
certificate,  the  beneficiary  in  which  might 
have  been  protected  as  against  such  change, 
and  took  a  new  certificate,  designating  such 
married  woman  as  "dependent  upon  him,"  by 
force  of  the  amendment  such  designation 
justified  the  order  in  issoing  the  certificate, 
and  was  a  representation  upon  the  truth  of 
which  the  validity  of  the  contract  depended, 
and  amounted  to  a  warranty. — Caldwell  v. 
Qrand  I>)dge,  148  Cal.  195,  113  Am.  St.  Bep. 
219,  82  Pae.  781,  2  L.  E.  A.,  N.  8.,  658. 


[a]  Where  the  insured.  In  good  faith,  makes 
trnthfal  answers  to  the  questions  contained 
in  the  application  or  medical  examination, 
but  his  answers,  owing  to  the  fraud,  negli- 
gence, or  mistaka  of  the  agent  of  the  com- 
pany in  filling  it  ont,  are  incorrectly  tran- 
scribed, the  company  ia  estopped  to  assert 
OftL  Distal — tSt 


their  falsity  as  a  defense  to  the  policy. — 
Lyon  V.  United  Moderns,  148  Cal.  470,  113 
Am.  St.  Hep.  291,  83  Pac.  S04,  4  L.  B.  A., 
N.  a,  247. 

[b]  The  court  properly  allowed  the  plaintiff 
to  prove  that  the  insured  made  a  true  state- 
ment to  the  medical  examiner  that  he  bad 
the  "grippe"  and  a  alight  attack  of  pleurisy; 
and  where  there  is  no  pretense  that  be  had 
actual  knowledge  of  the  contents  of  the  re- 
port, but  was  merely  asked  to  sign  the  state- 
ment at  the  end  thereof,  the  court  properly 
instructed  the  jury  that  if  he  had  had  the 
diseaee  of  pleurisy,  and  answered  "No,"  it 
would  be  a  mi  are  presentation  of  a  material 
fact  which  would  avoid  the  policy,  but  that 
If  he  told  the  tme  facts  to  the  medical  ex- 
aminer, and  he  neglected  or  omitted  to  write 
the  answer  in  his  report,  the  insured  waa 
not  responsible  for  such  omission  or  neglect 
unless  he  had  actual  knowledge  that  the  an- 
swer had  been  imperfectly  or  incorrectly 
written. — Lyon  v.  United  Moderns,  148  Cal. 
470,  113  Am.  St.  Hep.  291,  83  Pac.  804,  4 
L.  E.  A.,  N.   S.,   247. 

D.    BENEFICIARIES  AND  BENEPITa 

WHO  UAT  BE  BEIIEFI 01  ARIES,  1  SSe. 
DESIGNATION  OF  BENEFICIARIES,  I  28T. 
PROOF    OF    DEATH    AND    WAIVER    THEREOF. 

f  Z«B. 
RIOHTS     OF     BENEFI0URIE8     IN    PROCEEDS. 

I  24G. 

§  236.    Who  may  bs  BeneficUrtaa. 

[a]  A  person  in  no  way  related  to  a  mem- 
ber of  a  mutual  benefit  society,  who  has  no 
legal  or  moral  claim  upon  him  beyond  his 
voluntary  contributions  to  her  support  dur- 
ing his  life,  which  he  might  have  ceased  at 
any  time,  and  who  is  a  married  woman  iiav- 
Ing  a  husband  capable  of  supporting  her,  ia 
cot  "dependent"  upon  such  member  within 
the  meaning  of  a  by-law  nllowing  a  person 
to  be  designated  as  beneficiary  in  his  certifi- 
cate of  insurance  "who  shall  be  dependent 
upon  him."  The  "dependence"  which  is  there 
meant  ia  a  dependence  resting  upon  some 
moral,  legal,  or  equitable  ground,  not  a  de- 
pendence which  is  only  a  matter  of  favor, 
founded  upon  the  mere  whim  or  caprice  of 
the  member,  and  which  may  be  cast  aside 
without  violating  any  legal  or  moral  obliga- 
tion.— Caldwell  v.  Grand  Lodge,  148  Cal.  195, 
113  Am,  St.  Eep.  219,  82  Pac.  7S1,  2  L.  E.  A., 
N.  S,  953. 

5  237.    DeslgnatiOD  of  Beneflelariea. 

[a]  Under  a  certificate  payable  to  a  mem- 
ber's heirs,  for  the  purpose  of  determining 
who  are  the  heirs  of  the  deceased  member, 
resort  ia  to  be  had  to  the  succession  laws  of 
the  state  under  which  the  descent  is  east. 
When  such  heirs  are  so  determined  as  a  class, 
they  are  entitled  to  share  equally  in  the  avails 
of  the  certificate. — Burke  ».  Modern  Wood- 
men of  America,  2  Cal.  App.  611,  84  Pac.  275. 

[b^  TJndei  such  a  certificate,  the  benefi- 
ciaries are  entitled  to  take  by  virtue  of  the 
contract,  and  not  by  succeesion,  and  the  certi- 
ficate did  not  become  a  part  of  the  assets 
of  the  estate  of  the  member  at  Us  death,— 
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S  213.  Proof  of  Destli  uid  Walvor  Tbaraof. 
[a]  A  eertifleate  lequiiing  "Batisfactory 
proof  of  the  death  of  the  member,  and  of 
the  identity  and  ri^bt  of  claimant  and  of  the 
validity  of  the  claim,"  cannot  be  reasonably 
eonitrued  aa  requiring  a  ghowing  as  to  the 
Talidity  of  the  certificate,  or  that  there  must 
be  lueh  a  showing  as  to  reaaonably  aatigfy 
defendant'a  oiBeerB  that  defendant  had  no 
good  defense  agaimt  the  claim  on  the  ground 
of  miBrepreaentation.  Proof  of  death  and 
proof  of  the  claimant'a  right  and  identity  to 
each  benefit  as  waa  stipnlated  by  the  eertifl- 
eate were  the  only  reqaisites. — Lyon  v. 
United  Uoderna,  148  Cal.  470,  113  Am.  8t. 
Bep.  291,  83  Pac.  804,  4  L.  B.  A.,  N.  8.,  til. 

§  24S.    Blghta  of  Benefldailoa  In  Proceeda. 

[a]  A  benefit  certificate  issued  by  a  mutual 
benefit  aociety  to  one  of  its  membera,  pay- 
able on  his  death  "to  hU  legal  heirs  related 
to  said  member  in  relationship  of  heirs,"  con- 
stitutes a  contract  between  the  member  and 
the  society,  and  the  member  has  no  right  to 
change  the  beneficiary  by  his  will,  nnlesa 
authorized  so  to  do  by  the  law  of  the  society. 
Burke  t.  Modern  Woodmen  of  America,  2  CuL 
App.  613,  84  Pae.  875. 

[b]  Where  tbe  aircumstanees  of  the  death  of 
the  husband  and  wife  made  it  impossible  to 
tell  which  died  first,  and  the  husband  held 
a  benefit  certificate  which  was  payable  to 
the  wife,  or,  in  the  event  of  her  prior  death, 
was  to  be  distributed  upon  the  subsequent 
death  of  the  hnsbaad  among  his  children  in 
equal  shares,  the  presnmption  that  the  hus- 
band survived  the  wife  made  tbe  benefit 
certificate  payable  in  equal  shares  to  tbeii 
daughter  and  to  a  daughter  of  the  husband 
by  a  former  wife.  The  estate  of  the  last 
wife  took  no  interest  in  the  certificate. — 
Grand  Lodge  A.  O.  U.  W.  t.  Uiller,  8  Cal. 
App.  25,  »6  Pac.  22. 

E.    ACTIONS  FOB  BENEFITa 
§  240.    FloadlBg. 

[a]  When  the  complaint  set  forth  the  policy 
which  in  terms  made  the  existing  by-laws  a 
part  of  it,.bnt  did  not  set  them  forth,  and 
merely  alleged  in  general  terms  a  compliance 
with  the  contract,  and  introduced  the  exist- 


of  the  defendant  pleaded  the 
amended  by-law  only,  when  it  also  negatived 
compliance  with  the  contract  of  insn ranee, 
and  claimed  the  benefit  of  the  suicide  clause, 
tbe  defendant  is  not  estopped  from  talcing 
advantage  of  plaintiST's  failure  of  proof  to 
elaim  a  nonsuit. — Seback  v.  Supreme  Lodge, 
9  Cal.  App.  S84,  S9  Pac.  »S9. 

g  261.    Pieaunptbnu  and  Bnidon  of  Proof. 

[a]  Where  a  policy  of  insurance  is  made 
subject  to  by-laws  containing  a  general  pro- 
▼ision  for  forfeiture  of  benefits  in  case  of 
■nicide,  broad  enough  in  its  terms  to  cover 
eases  of  suicide  by  a  member  whether  sans 


or  insane,  and  which  includes  eases  «f  In- 
aanlty  not  covered  by  a  special  exception  in 
a  subordinate  elaase,  excepting  cases  of  in- 
sanity not  caused  by  the  intemperate,  im- 
moral, evil  habits  or  misconduct  of  the  de- 
ceased, such  causes  of  insanity  negatived  fall 
within  the  general  clause  of  forfeiture  in 
case  of  suicide,  and  the  burden  of  proof  cast 
upon  the  claimant  to  prove  tbe  excepted  ease 
mast  show  that  it  does  not  fall  within  the 
causes  of  insani^  negatived. — Schaek  v. 
Supreme  Lodge,  9  CaL  App.  584,  9S  Pae.  SSS. 


[a]  If  the  proof  showed  facts  of  which  de- 
feuflBnt  might  avail  itself  as  a  defense  to 
an  action  on  the  certificate,  this  would  not 
derogate  from  the  snfficiency  of  the  proofs 
either  of  death  or  of  the  claimant's  right 
and  claim,  or  bar  the  bringing  of  an  action 
on  the  certificate. — Lyon  v.  United  Uoderos, 
14S  Cal.  170,  lis  Am.  St.  Bep.  291,  83  Pae. 
804,  4  L.  E.  A.,  N.  S.,  247. 

[b]  In  an  action  by  a  beneficiary  upon  a 
certificate  of  membership  in  a  mutual  benefit 
society,  a  motion  for  a  nonsuit  on  the  ground 
that  plaintiff  had  not  shown  that  satisfactory 
proof  has  been  made  to  defendant  of  her 
right  was  waived  where  defendant  did  not 
rest  its  right  upon  denial  of  the  motion,  but 
introduced  the  proofs  of  death  and  of  plain- 
tiff's right,  which  were  made  by  plaintiff  on 
blanks  furnished  by  defendant. — Lyon  v. 
United  Uodcms,  148  CaL  470,  113  Am.  St. 
Bep.  291,  S3  Pac.  804,  4  L.  B.  A.,  N.  S.,  247. 

[c]  Evidence  of  a  mere  touch  of  plenriiy 
in  connection  with  tbe  disease  of  "la  grippe" 
reported  to  the  medical  examiner,  which  dis- 
appeared with  it,  would  have  warranted  the 
Jury  in  finding  that  there  was  no  misrepre- 
sentation in  tbe  statement  that  there  was  no 
disease  of  pleurisy. — Lyon  y.  United  Modems, 
148  Cal.  170,  113  Am.  St.  Bep.  291,  83  Pac. 
804,  4  L.  B.  A.,  N.  8.,  S47. 

[d]  In  an  action  upon  a  policy  of  life 
inanrance  of  a  deceased  member  by  his  rep- 
resentative^ when  plsintiff  proved  the  by- 
laws existing  when  the  policy  was  issued, 
and  rested  merely  upon  an  admission  thst 
the  member  died  whue  insane,  without  any 
attempt  to  prove  the  excepted  ease  of  insan- 
ity in  exclusion  of  tbe  causes  of  insanity 
negatived,  he  thereby  failed  to  prove  his 
case,  and  a  judgment  of  nonsuit  was  prop- 
erly rendered  against  bim. — Seback  v.  Su- 
preme Lodge,  9  Cal.  App.  684,  99  Pac.  9S9. 

utterest. 

Indnde  eoDpaDMUon  lor  vm*.  torburanc*,  sr  U- 
tantion  of  mnney,  and  rlglLtB  and  lUblUll«i  la 
r««p«et  thsrMf  In  gcnarali  rate  Sxed  ij  partlM 
or  allowed  ij  Isw;  and  mods  of  oompnlatlsa. 

L  EIGHTS  AND  LIABILITIES  IN  OUN- 
EBAL,  a   1-29. 
n.  BATE,  tf  26-38. 
m.  TIME  COMPUTED,  it  89-50. 
IV.  BECOVEET,  £1  61-M. 
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L    BIGHTS  AKD  ZJABIIJTIE8  IN  OEH- 


BTATUTOEY  PBOTIBIOMa  1 1. 


FABTlCniiAB   OBLIOATIOITB    BBABISe   INTSB- 
E8T— AOCOONTS,  |  IS. 

UNLiqCIDATBD  DIUANDS,  |  IS. 

.  JUDQUENTB,  t  IB. 

§  1.    StatDtor7  Provlsloni. 

[a]  Section  5  of  article  Xm  of  the  eon- 
etitution,  providing  for  the  forfeiture  of  in- 
terest, where  "a  debtor  it  obligated  to  pa^ 
any  tax  or  Hsieasment  on  moaey  loaned  or 
on  any  mortgage,  deed  of  trust,  or  other 
lien,"  has  no  appUeation  to  a  contract  by  a 
parehaser  nnder  a  contract  of  sale  to  pay 
taxes  on  the  laud;  nor  does  it  refer  to  a  pos- 
sible equitable  lien  of  the  purchaser  for  par- 
chase  money  paid,  which  could  arise,  if  at 
all,  only  where  the  vendor  is  in  default. — 
Vance  Redwood  Lumber  Co.  t,  Durphy,  S 
CaL  App.  664,  97  Pac.  702. 

§  IVi.    DenolUotL 


«7. 

§  12.    Particular  ObUgAtioiu  Bearing  Intsr* 
est — Acconata. 

[a]  Under  section  3278  of  the  Civil  Code,  a 
balance  due  for  salary  under  a  contract  of 
employment  at  a  specified  amount  per  year, 
bears  interest  from  maturity  as  does  also  a 
balanee  due  for  wages,  nnder  a  contract  of 
employment  to  pay  the  reasonable  value 
thereof  per  moutti. — Mullenary  v.  Burton,  3 
Cal.  App.  263,  Si  Pac.  159. 

§  13.    Unliqnldatod  Demands, 

[a]  The  damages  being  unliquidated  until 
judgment,  no  interest  was  recoverable  thero- 
□pon  until  the  rendition  of  judgment. — Kras- 
Unikoff  V.  Dundon,  8  CaL  App.  406,  97  Pae. 
172, 

§  19.    Jndgments. 

fa]  Where  the  court  does  not  specify  dates 
service,  and  the  services  were  not  rendered 
under  a  contract  Szing  dates,  a  conclusion 
of  la-w  that  the  defendant  was  entitled  to 
interest  on  the  sum  of  $30  per  month  from 
the  several  dates  at  which  they  accrued,  but 
where  the  judgment  was  for  J380  with  inter- 
est thereon,  is  to  be  construed  as  properly 
importing  legal  interest  from  the  date  of 
the  judgment,— Miier  T.  Mixer,  2  Cal.  App. 
227,  83  Pae,  273. 

n.     RATE. 

§  37.     Bate  After  Maturity. 

[a]  Where  the  allowance  of  illegal  Interest 
eontinned  during  the  maturity  of  the  note 
and  an  agreed  extension  thereof,  bnt  the  note 
provided  that  after  maturity  of  the  principal 
any  an  paid  principal  and  interest  shall  bear 
the  same  Increased  rate,  such  provision  is 
legal;  and  in  modifying  the  judgment  there 
must  be  a  severance  of  the  illegal  from  the 
legal   interest,  and  only  the  former  can  be 


m.    TIME  ABD  OOUP  U  TATION. 
S  S9.    Time  for  WUob  Intersst  Buns, 

[a]  Interest  cannot  be  included  in  a  jndg- 
ment  from  the  time  of  the  rendition  of  the 
verdict  to  the  time  of  the  entry  of  the  judg- 
ment.—A  therton  V,  Fowler,  46  Cal.  323. 

[b]  In  an  action  on  an  open  acconnt  to  re- 
cover the  value  of  services  lendered  and  of 
goods  sold,  in  which  the  defendant  coutro- 
verts  liability  for  the  demand  and  also  the 
value  and  amount  thereof,  and  the  plaintiff 
recovers  for  less  than  the  amount  sued  for, 
the  plaintiff,  under  section  1917  of  the  Civil 
Code,  is  only  entitled  to  recover  interest  from 
the  day  on  which  the  balance  is  ascertained, 
and  is  not  entitled  to  interest  from  the  time 
of  the  commencement  of  the  action. — Brick- 
son  V.  Stockton  etc.  B.  B,  Co.,  148  CaL  206, 
83  Pac.  9B1, 

§  41.  Demand  for  Payment  of  Principal  and 
BefnuL 
[a]  Where  the  agreement  was  that  defend- 
ant would  repay  to  plaintiff  any  deficiency 
left  after  payment  to  plaintiff  of  moneys  to 
be  collected  by  defendant  in  the  conduct  of 
a  mission  toward  which  plaintiff  advanced 
the  money,  interest  should  be  computed  only 
from  the  date  of  the  plaintlfts  demand  for 
payment  of  the  deficiency  and  not  from 
the  date  of  plaintiff's  last  payment. — Craig 
T.  Dowie,  4  CaL  App.  1T6,  87  Pac  £50. 

§  44.    Stuptoilon— Tender  of  Principal. 

[a]  Under  section  1504  of  the  Civil  Code, 
a  tender  or  offer  of  payment  stops  interest 
on  the  obligation,  although  there  is  no  sub- 
sequent deposit  of  the  money  to  keep  the 
tender  good.— Wadleigh  v.  Phelps,  149  CaL 


tender  good.— W 
627,  87  Pac,  93, 


IV.     BECOVEBT, 
5  52.    LImlUUou  Of  Action. 

[a]  Where  at  the  time  of  stating  an  ac- 
count purporting  to  be  for  unpaid  interest  on 
a  note  which  was  barred  by  the  statute  of 
limitations,  and  which  had  been  fully  paid 
and  surrendered  more  than  six  years  prior 
to  such  account  stated,  the  cause  of  action 
for  such  interest  is  barred  by  section  337  of 
the  Code  of  Civil  Procedure. — Visher  v.  Wil- 
bur, 5  CaL  App.  662,  90  Pae.  106S,  91  Pae. 
412. 


[a]  Interest  cannot  be  allowed  on  the 
ground  of  fraud  where  no  facts  constituting 
fraud  are  pleaded;  but  the  averments  relied 
upon  are  of  mere  matters  of  opinion  as  to  the 
character  of  the  defendant's  improvement  on 
boilers,  and  its  superiority  to  other  improve- 
ments, vithout  any  allegation  that  such  state- 
ments were  made  with  intent  to  deceive  the 
plaintiff,  or  to  induce  him  to  enter  into  the 
contract.— Erastlnikoff  v.  Dnndon,  8  CaL 
App.  406,  97  Pae.  172. 
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DTTERPLEAOEB. 

Indnd*  nmedlBi  foi  proUetloa  of  pemni  bold- 
Ins  prapartj  or  U*bl<  for  dabti,  Mc.,  tha  rl|ht  ta 
wMeli  U  la  coutiDTaiiy  batWMD  otliin,  by  eom- 
psUlDg  (nob  dalmuiti  to  litlgkt*  th*ii  rlcliti  lio- 
twcan  (btiswlTei,  man  puttenlulf  bills  ot  Inter- 
plaadai,  acUom  tor  lotsiplaadsr,  *nd  mlti  oi 
oidan  for  labftltntlDn  of  on*  inch  cUltnuit  ai  de- 
tandant  ta  an  aetlou  biouabt  b;  tha  ottaeri  oatnra 
■nd  icopa  of  tba  Tamal)'  Id  fsneial;  fionndi  ot 
rieli  procMdlagi  and  dafania*  tbarato;  hj  and 
agalDit  wham  and  ai  ta  what  piopartr,  dabti,  rl^bta, 
elatmi,  Me.,  tliar  nar  b*  milntalnad;  prondnis 
tbaialn;  ]ndsm«nti  and  aidar*  therelii  and  apaia- 
Hon  Uiraaof;  Tavlsw  at  praceadlnxa;  and  cofta  In 
■Dcb  piMiadinii. 

N4TUEB  AND  8C0PE  OF  REMEDY,  1 1, 
EXISTENCE  OF  OTHER  REMEDY  AB  BAB.  t  3. 
INACTION  OP  DEPENDANT  NO  BAB,  |  aii. 
PERSONS  ENTITLED,  |  6. 
EVIDENCE,  g  11. 
JDDGMENT.  Iim. 

ORDER       OF       INTERPLEADER  —  CONDITIONS, 
Ilia. 

§  1.    Hatnre  taA  Scope  of  Bemedy. 

[a]  When  the  court  eannot  afford  the  lamo 
relief  in  inteTventlon  as  a  claimant  would 
be  entitled  to  in  an  independent  action,  or 
where  by  virtue  of  some  statutory  or  connti- 
tutiooat  provision  a  particular  kind  of  action 
moat  be  brooKht  in  some  jurisdiction  other 
than  where  the  original  special  proceediog 
is  pending,  the  court  should  grant  leave  to 
bring  it,  and  it  would  be  an  abuse  of  diacre- 
tioD  not  to  do  so. — De  Forrest  v.  Coffey,  1S4 
Cal.  444,  gs  Pac.  27. 

[b]  Under  section  38T  of  the  Code  of  Civil 
Procedure,  sncb  interveners  were  entitled  as 
parties  to  avail  themselves  of  all  tbe  pro- 
cedure and  remedies  to  whicb  the  defendants 
were  entitled  for  the  purpose  of  defeating 
the  action  or  resisting  the  plaintiff's  claims. 
Townsend  T.  Driver,  G  Cal.  App.  SSI,  90  Fae. 
1071. 


§  2.    EzlBtence  of  Other  Bemody  as  Bai, 

[aj  A  defense  to  an  action  is  not  a  bar  to 
an  interpleader,  if  not  too  far  persisted  in. — 
Sierra  Land  etc.  Co.  v.  Bricker,  3  Cal.  App. 
190,  S5  Pae.  66S. 

§  2Vi.    Inaction  of  Defendant  No  Bat. 

[a]  The  inuction  of  the  defendants  in  per- 
mitting their  default  does  not  preclude  the 
iat'rveners  from  their  relief. — Townsend  v. 
Iiriver,  5  Cal.  App.  581,  90  Pae.  1071. 

§  6.    Persons  Entitled. 

[a]  Althongh  a  fnal  judgment  against  the 
plaintiff  interpleaded  in  favor  of  one  of  the 
conQicticg  claimants  is  a  bar  to  the  inter- 
pleader, yet  that  principle  does  not  apply 
to  a  judgment  of  a  justice's  court  vacated 
by  appeu  to  the  snperior  court. — Lackmann 
V.  Elauenberg,  3  Cal.  App.  1E3,  81  Pae.  776. 

[bl  A  bill  of  interpleader  by  a  sheriff 
against  conflicting  claimants  of  money  in  his 
hands  la  not  demurrable  on  the  ground  that 
it  diaelosei  an  uusnccessfnl  defense  by  him 


to  an  action  by  one  of  the  claimants  in  the 
justice's  court,  the  judgment  on  which  has 
been  appealed  to  the  superior  court,  and  is 
pending  therein  for  trial  de  novo. — Lack- 
mann V.  Klauenberg,  3  Cal.  App.  183,  SI  Pac 
776. 

[e]  The  prior  equity  of  the  intervener  was 
not  destroyed  by  the  novation  of  the  prior 
contract  with  the  former  owner,  and  aubstitu- 
tion  of  the  subsequent  owner  of  the  property 

d  of  tb-  ".1"i"">  — 5..r...' 

V.  8we< 
705. 

§  11.    Evidence. 

[a]  In  an  action  of  Interpleader  to  deter- 
mine the  title  to  a  fund  which  is  part  of  the 
purchase  price  of  land,  where  the  court  found 
that  one  of  the  defendants  who  had  paid  pari 
of  the  purchase  price  on  a  first  contract  had 
decided  not  to  carry  it  out,  and  that  it  was 
abandoned,  and  a  new  contract  made,  omit- 
ting the  grantor  of  the  other  interpleading 
defendants,  and  such  findings  were  sustained 
by  the  testimony  of  such  defendant,  it  was 
the  province  of  the  court  to  determine  his 
credibility;  end  his  testimony  must  be  con< 
e trued  by  this  court  as  favorably  as  possible 
in  support  of  the  findings  which  it  tenda  to 
sustain. — Commerciat  Bank  t.  Weldon,  14S 
Cal,   601,   8i  Pac   171. 

§  UVt,    Jndgment. 

[a]  In  an  action  by  the  plaintiff  to  compel 
the  defendants  to  interplead  concerning 
moneys  deposited  in  court  under  section  3S6 
of  the  Code  of  Civil  Procedure,  where  it  ap- 
pears that  defendant -appellant  had  a  jndg- 
ment against  plaintiff,  and  that  defendant- 
respondent  had  levied  an  execution  upon  a 
prior  judgment  against  defendant- appellant, 
gamjsheeing  all  moneys  due  from  plaintiff  to 
defend  ant -appellant,  judgment  was  properly 
rendered  in  favor  of  defendant -respondent 
against  defendant-appellant  for  the  payment 
of  the  judgment  against  him  out  of  the 
money  in  court. — Water  Supply  Co.  y.  Sar- 
now,  9  Cal.  App.  986,  92  Pac.  667. 

§  11a.    Ordar  of  mtarpleadei— Oonditloni. 

[a]  When  the  defense  by  the  plaintiff  in 
interpleader  has  involved  the  claimant  in 
taxable  costs  in  the  justice's  court,  the  pay- 
ment of  such  costs  by  the  plaintiff  may  be 
made  an  equitable  condition  of  the  order  of 
interpleader. — Lackmann  v.  Klauenberg,  3 
Cal.  App.  183,  84  Pac.  776. 

DTTOXICATINa  LIQUORS. 

Inclndt  raenlatlon  and  pratalbitlon  of  manilac- 
tua,  aale,  or  nia  of  intaxlcatlns  Uquon;  ilcliti  af 
propartr  and  tralSc  In  aneb  llaaon;  liabllltlu  tor 
Injarlas  from  tlu  sale,  naa,  etc.,  tbareof;  prcrao- 
ttou  ot  nnlawfnl  doalluga  thsrein;  and  vlolatiaDi  of 
Ilqaor  lawa,  and  piaMcntloa  and  ponlilunait 
tbaraot  aa  pnblla  oSanHa. 
RIGHT  TO  SELL  LIQUOR,  i  S. 
POWER  TO  LICENSE.  RBaOLATB  OB  PBOHIIUT 

BALE  OR  MANOFAOTUBB,  |  S. 
LOCAL  OPTION,  t  4. 
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S  i.    Bl^t  to  Sell  UqnoT. 

[a]  There  ii  no  inherent  right  In  a  citizen 
to  engage  in  the  sale  of  intoxicating  liqaore; 
and  where  an  exception  to  the  ordinance  pio- 
htbiting  Buch  right  it  based  upon  a  reason- 
able dietinctioQ,  and  applies  alike  to  all  hotel- 
keepers  of  the  class  excepted,  one  not  be- 
longing to  that  class,  mbo  Is  imprtsoned  for 
a  violation  of  the  ordinance,  has  no  juit 
cause  of  complaint,  by  reason  of  the  excep- 
tion.—In  re  Kidd,  0  Cal.  App.  159,  89  Pae. 
987. 

§  3.     Porer  to  IJcensa,  Begnlate  or  Proliililt 
Salo  or  Uannfacture. 

[a]  The  lan-making  power  of  a  municipal 
corporation   has   the   right,   under   the    police 

Kwer,  to  restrict  the  sale  of  intoxicating 
juors;  and  a  municipal  ordinance  prohibit- 
ing the  sale  of  all  intoxicating  liquors  there- 
in, excepting  a  speciSed  permission  to  hotel- 
keepers  to  Eell  vinous  and  malt  liqaore  served 
in  the  dining-room  thereof  as  part  of  a 
reg^nlar  meal,  is  a  valid  exercise  of  the 
police  power  of  the  mnnieipatitf, — In  re 
kidd,  5  Cal.  App.  159,  89  Pae.  987. 

[b]  By  the  re-enactment  of  subdivision  10 
of  section  862  of  the  municipal  act  of  13S3 
in  tbe  amended  municipal  incorporation  act 
of  1903,  aa  respects  towns  of  the  sixth  class, 
a  town  of  that  class  has  police  power  under 
section  II  of  article  XI  of  the  constitution 
to  pass  a  municipal  ordinance  prohibiting  the 
liquor  traffic. — £x  parte  Uo  gens  en,  5  CaL 
App.   5fi6,   91  Pac.   334. 

[c]  A  pharmacist  or  druggist  may  not  be 
prohibited  from  regularly  engaging  in  the 
bn^inesH  of  compounding  prescriptions  and 
Belting  intoxicating  liquors  for  the  legitimate 
viirposes  of  his  business,  or  from  keeping  in 
block  such  quantities  of  the  same  as  the  ex- 
igeneiea  of  his  trade  may  require  for  me- 
dicinal purposes,  though  sales  may  be  lawfully 
restricted  to  such  purposes. — Town  of  Selma 
V.  Brewer,  B  Cal.  App.  TO,  98  Pae.  61. 

S  i.     iMcal  Option. 

[a]  The  mnnieipal  charter  of  the  city  of 
San  Jose  vests  the  whole  legislative  power 
in  the  common  council,  and  contains  no  rcf- 
erendam  provision.  It  cannot  delegate  its 
power  to  the  electors,  and  is  granted  no 
power,  expressly  or  by  implieatiou,  to  pass 
an  ordinance  merely  to  ascertain  whether  it 
la  tbe  desire  of  the  voters  that  the  common 
muncil  shall  by  ordinance  prohibit  tbe  sale 
of  intoxicating  liquors, — Galindo  v,  Walter, 
8  Cal.  App.  234,  96  Pae.  503. 

S  6.    Validity  of  Ordinaiicee. 

[a]  Where  one  section  of  a  county  ordin- 
ance provides  that  every  person  who  sells 
merchandise  at  a  fixed  place  of  business,  and 
whose  receipts  amount  to  more  than  $1,500 
per  quarter,  shall  pay  »  license  tax  of  (15 


per  quarter,  and  the  next  section  provides 
that  every  such  person  who  sells  or  gives 
away  intoxicating  liquora  sliall  pay  an  addi- 


for  canning  on  the  t 
and  add  an  additional  tax  for  selling  or  giv- 
ing away  intoxicating  liqoors,  the  adflitional 
tax  not  being  for  a  single  act  of  selling  or 
giving  away  liquor,  but  as  a  part  of  the 
bnsinesB. — San  Luis  Obispo  v.  Jack,  J2CI  Cal. 
307,  52  Pac.  1132. 

[b]  A  county  ordinance  prohibiting  the 
business  of  selling  intoxicating  liquors  m  any 
tippling  house,  &am-thop,  saloon,  bar-room, 
or  other  kindred  place,  within  the  county,  is 
not  unconstitutional  as  being  in  restraint  of 
trade,   or   in   conflict   with   tbe   general   laws 

Sromoting  and  fostering  the  viticultural  in- 
ustry  of  the  state.  The  county  has  power 
to  enact  such  an  ordinance  under  section  11 
of  article  XI  of  tbe  constitution,  as  a  local 
police  regulation. — Ex  parte  Young,  154  Cal. 
317,  97  Pac  822,  22  L.  E.  A.,  N.  8.,  330. 


designated  portion  of  a  municipality  will  not 
be  held  unreasonably  or  unjustly  discrim- 
inatory, merely  because  it  permits,  within 
the  prohibited  zone,  tbe  carrying  on  of 
saloons  and  liquor- set  ling  restaurants.  In  tbe 
absence  of  a  showing  that  good  reason  does 
not  exist  for  the  discrimination,  the  courts 
will  assume  the  discrimination  to  be  based 
on  good  reasons. — Grumbach  v,  Lelande,  154 
Cal.  679,  98  Pae-  1059. 

[A]  Where  a  liquor  regulation  excludes  tbe 
conduct  of  a  business  from  a  given  district 
in  which  such  establishments  are  already 
in  operation,  it  is  no  objection  to  the  valid- 
ity of  the  regulation  that  its  effect  is  to 
impair  or  render  valneless  the  business  of 
those  operating  such  establishments. — Orum* 
bach  V.  Lelande,  154  CaL  679,  98  Pac.  1059. 

[e]  It  is  within  tbe  police  power  of  a  mu- 
nicipal corporation  to  limit  tbe  conduct  of 
tbe  liquor  or  other  business  coming  within 
its  regulatory  scope  or  to  exclude  such  busi- 
nesses from  specified  districts  — Grumbach  v. 
Lelande,  1S4  Cal.  679,  9S  Pac  1059. 

[f]  The  constitutional  requirement  with  ref- 
erence to  the  uniformity  In  operation  of  all 
laws  of  a  general  nature  has  no  application 
to  ordinances  enacted  in  pursuance  of  the 
police  power  to  regulate  the  liquor  traffic,  in 
which  there  is  an  unjust  discrimination. — In 
M  Kidd,  5  Cal.  App.  159,  89  Pac.  B87. 

[g]  A  county  ordinance  providing  that, 
when  a  license  for  a  saloon  is  applied  for  to 
be  located  in  an  election  precinct,  a  remon- 
strance by  a  majority  of  voters  in  the  pre- 
cinct living  within  one  mile  of  the  proposed 
saloon  shall  defeat  the  license,  establiahes  a 
valid  condition  of  the  issuance  of  the  liquor 
license,  which  involves  in  effect  a  limited 
local  option,  and  does  not  involve  any  dele- 
gation to  the  electors  of  the  judicial  power 
conferred  by  the  ordinance  upon  the  board 
of  supervisors. — Davis  ».  Board  of  Super- 
visors, 7  CaL  App.  571,  95  Pac.  170. 


DqitizedbyGoOt^le 


INTOZICATINO  LIQUOES,  88  7W-E«. 


[li]  A    eoQDtr    ordinanee     piohibUinff     the 

Kautinr  o'  an?  lieenH  to  lell  intoxiefttiDg 
;uorB  in  an^  election  preciDet  outeide  of  a 
municipal  corporation,  in  wbieh,  at  the  last 
geseral  ejection,  a  majority  of  the  eleetora 
of  the  precinct  voted  agamit  the  granting 
of  liquor  licenses  therein,  is  not  a  delegation 
of  legislative  power,  bnt  establiBhes  a  valid 
condition  of  tbe  grantin^j  of  such  licenses  b^ 
the  governing  power,  which  may  prohibit  the 
sale  of  Hqnor  altogether  within  iti  juriedic- 
tion,  and  may  impose  such  eonditioni  upon 
its  esistence  as  it  maj  choose  to  enact. — 
Denton  v.  YaDD,  8  CaL  App,  677,  97  Pao, 
tl75. 

ri]  A  miinielpal  ordinanee  designed  to  pro- 
hibit tbe  retail  liquor  traffic,  and  the  keeiiine 
of  places  nhere  intoxicating  liquors  are  siild, 
and  the  storing  and  having  intoxicating 
liquors  to  be  sold,  oi  at  all,  except  in  caees 
where  they  may  be  used  at  private  residences 
or  required  for  medicinal,  mechanical  or  sci- 
entiSc  purposes,  is  a  legitimate  exercise  of 
the  local  police  power  vested  in  the  mnnici- 
palitj^  by  section  11  of  article  XI  of  the  con- 
Btitntion. — Town  of  Selma  y.  Brewer,  9  Cal. 
App.  70,  98  Pae.  61. 

[j_]  A  pharmacist  may  be  subjected  to  pen- 
alties under  an  ordinance  designed  to  pro- 
hibit the  liquor  traffic  only  whi  n  it  is  shown 
that  be  has  dispen&ed  or  is  dispensing  such 
liquors  in  violation  of  the  eonditions,  limita- 
tions and  restrictions  preacribed  by  the  or- 
dinance for  tbe  purpose  of  limiting  salci  to 
medicinal  pnrpoaes  only,  and  to  protect  the 
public  against  unlawful  sales. — Town  of 
Selma  V.  Brewer,  9  Cal.  App.  70,  98  Pac.  6L 

§  iy%.    Oonatmctlon  of  Ordinance. 

[a]  In  view  of  tbe  title  and  purposes  of 
the  ordinance  to  prohibit  the  sale  of  liquors, 


the  storage  of  liquors  is  designed  to  apply 
to  eases  where  the  storing  of  them  is  for  the 
manifest  purpose  of  onlawful  sales,  and  not 
to  the  lawfij  storing  of  them  in  excepted 
cases. — Town  of  Selma  v.  Brewer,  9  Cal.  App. 
70,  98  Pac.  61. 

§  10.    Froce«dlngB  to  Procnn  Lic«iue. 

[a]  When  the  evidence  is  taken  upon  a 
sufficient  ground,  and  the  reeiilt  is  the  re- 
jection of  the  application,  the  action  of  tbe 
governing  board  in  ordering  such  rejection  ia 
conclusive,  and  not  a  qaestion  for  judicial  de- 
termination, unless  it  is  made  to  appear  that 
the  evidence  In  no  manner  or  degree  devel- 
oped any  good  reason  for  the  rejection. — 
Keed  T.  Collins,  3  Cal.  App.  494,  90  Pac.  973. 

[b]  The  grounds  upon  which  the  governing 
body  of  a  city  or  county  bases  its  action  in 
the  refusal  of  a  license  to  sell  liquor  by  re- 

,  tail  are  extremely  material  and  important. 
They  are  not  conflned  te  the  terms  of  the 
ordinanee,  since,  under  a  proper  exercise  of 
the  police  power  granted  by  the  constitution, 
a  licenae  may  be  refused  apon  sufficient 
grounds  stated,  shown  by  the  evidence  before 
it,  addressed  to  the  unfitness  of  the  applicant, 
or  the  unssitableneM  of  the  place  at  which 


the  saloon  ia  to  be  located. — Beed  v.  Collins, 
B  Cal.  App.  494,  90  Pae.  978. 

[e]  The  provision  in  the  ordinance  for  "doe 
consideration"  of  an  application  for  a  license 
aimply  means  a  consideration  of  tbe  appli- 
cation upon  its  merits,  and  tho  return  of  a 
judgment  based  upon  some  substantial  reason 
arising  upon  evidence  heard,  and  does  not 
justify  an  arbitrary  distinction  against  the 
applicants. — Beed  v.  Collins,  S  CaL  App.  494, 
BO  Pac.  973. 

[d]  The  board  of  trustees  has  jurisdictinn 
to  determine,  as  questions  of  fact,  whether 
the  application  was  signed  by  the  requisite 
number  of  qualified  signers,  as  well  as  the 
qualifications  of  the  applicant,  and  the  fitnera 
of  the  premises,  and  ita  decision  on  these 
questions  of  fact  when  made  is  conclusive 
and  not  subject  to  review. — Hayes  v.  Board 
of  Trustees,  6  Cal.  App.  520,  92  Pac  492. 

[e]  Where  a  municipal  ordinance  requires 
that  five  persons  whose  signatures  are  at- 
tached to  an  application  for  a  liquor  license 
shall  be  resident  freeholders  of  tbe  city,  re- 
siding or  doing  business  within  twelve  hun- 
dred feet  of  the  premises  where  the  liquor 
is  proposed  to  be  sold,  it  is  not  necessary 
that  the  application  should  state  their  quali- 
fications.— Hayes  v.  Board  of  Trustees,  6 
Cal.  App.  920,  92  Pac  492. 

[f]  The  remonstrance  provided  for  in  the 
law,  as  a  condition  of  the  license,  is  alone 
sufficient  to  defeat  it,  regardless  of  the  qaes- 
tion whether  or  not  the  applicant  therefor  is 
a  fit  and  proper  person  to  oe  intrnsted  with 
a  license  to  conduct  a  retail  liquor  business. 
Davis  V,  Board  of  Bupervisors,  7  CaL  App. 
671,  05  Pac.  170. 

§  12.    HaadMuni  to  Compel  Issnance. 

[a]  Under  a  county  ordinance  regulating 
liquor  licenses,  where  applicants  for  a  license 
had  been  refused,  ojid  upon  their  petition  for 
a  writ  of  mandate  to  compel  its  issuance,  the 
court  found  that  they  had  followed  the  pre- 
scribed method  to  obtain  the  license  under 
tbe  ordinance,  that  they  were  fit  and  proper 
persons,  that  no  exception  was  taken  by  the 
supervisors  to  their  character  or  standing, 
and  that*  the  superviBors  arbitrarily  rejected 
their  petition  without  cause,  and  the  court 
granted  the  mandate,  if  no  evidence  is  re- 
turned upon  appeal  from  the  judgment,  it 
must  be  assumed  that  the  evidence  supported 
the  findings  and  the  judgment  must  be  af- 
firmed.— Beed  V,  Collins,  5  Cal.  App.  491,  90 
Pac  S73. 

§  26.  Offenaea  and  FrosecntloD — Oomplalat. 
[a]  A  complaint  in  the  justice's  court  for 
the  violation  of  an  ordinance,  making  it  ft 
misdemeanor  to  keep  a  saloon  or  bar  where 
any  wine  or  Intoxicating  drinks  are  mann- 
faotured,  sold,  dispensed,  or  given  away,  etc, 
without  first  having  obtained  a  license  there- 
for as  provided  in  the  ordinance,  which 
charges  the  acts  done  in  the  conjunctive  form, 
preceding  the  charge  that  said  acts  were  done 
without  first  obtaining  a  license  therefor, 
charges  bnt  one  offense,  and  is  good  even  as 
against    %   demurrer   for   duplicity    or    mia- 
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ib]  Where  the  ordinHnce  regnlatea  ths  bhIm 
liquors  by  dmg^itH  under  a  permit,  de- 
signed to  safeguard  the  rights  of  the  publis, 
and  to  limit  laJes  to  medicical  purposes  only, 
t,  complaint  against  a  druggiiit  to  enfores 
penalties  ondcr  the  ordinance  for  the  mere 
Ktorage  of  liquors,  which  does  not  allege  sales 
thereof  in  violation  of  the  lestrictions  of  the 
ordinance,  states  no  cause  of  action,  and  a 
demnrrer  thereto  was  propeily  sustained. — 
Town  of  Selma  t.  Brewer,  S  CaL  App.  70,  98 
Pac  61. 

JOINT  ADVENTURES. 

tnelDda  tha  anloD,  m  psrUu  of  the  mn*  pstt. 
In  any  eontnet  or  traniseUaii,  at  tvo  cr  mora  vti- 
■ooa  not  otbarvlM  Jolntd  In  Intereit;  ftnd  thdi 
flglita  ULd  llabllltlu  arlslnc  tbirefiom,  u  bMWMn 
UumsalTas,  In  fanusl. 

S  !■    Hntul  Bights  Duties  and  LlablUtles. 

[a]  Where  defendant  entered  into  a  joint 
business  enterprise  with  platntiil,  who  put  in 
his  business  at  its  true  valuation,  and  it  was 
agreed  jointly  to  purchase  the  exclusive  right 
t«  use  in  the  county  certain  valuable  letten 
patent  for  purposes  of  the  business,  under 
an  agreement  that  each  was  to  be  the  owner 
of  and  pay  the  undivided  one -half  of  the 
whole  enterprise,  under  a  re  presentation  of 
Jefendant  to  plaintiff  that  the  letters  patent 
could  be  purchased  for  (3,000,  which  was  re- 
lied upon  snd  agreed  to  by  plaintiff,  in  ig- 
norance of  the  fact  conceded  by  defendant 
that  he  already  had  A  contract  to  buy  such 
exclusive  right  for  $5,000,  or  to  sell  it  on 
eommission  far  (3,000  mors,  and  he  in  fact 
paid  only  $5,000  therefor,  and  turned  it  into 
the  enterprise  as  $8,000,  the  plaintiff,  upon 
discovery  of  the  facts,  is  entitled  to  recover 
from  defendant  the  benefit  of  the  contract  in 
the  snm  of  tl,SOO. — Eumburg  v.  Lots,  1  CaL 
App.  438,  88  Pac.  SIO. 

[b]  The  question  whether,  if  plaintiff  had 
known  that  defendant  had  a  credit  of  $3,000 
«t  the  time,  and  was  to  pay  $2,500  only,  he 
would  have  gone  into  the  arrangement,  could 
not  be  objected  to  as  immaterial,  ft  was 
material  to  know  whether-  or  not  plaintiff 
would  have  gone  into  the  arrangement  if  he 
had  known  that  defendant  was  taking  advan- 
tage of  him  to  the  extent  of  $1,500. — Hum- 
bnrg  V.  Lotz,  4  Cal.  App.  438,  88  Pac.  510. 

[c]  The  fact  pleaded  in  the  answer,  if 
true,  that  plaintiff  and  defendant  formed  a 
corporation  to  conduct  the  business  after  the 
purchase,  and  that  plaintiff  sold  his  shares  at 
a  profit,  would  not  justify  the  defendant  in 
keeping  the  $1,500,  which  in  justice  he  owes 
to  the  plaintiff,  and  is  wholly  immaterial. — 
Humbnrg  t.  Lotz,  i  Cat.  App.  438,  88  Pae. 
510. 

[d]  Though  the  plaintiff  was  in  fact  injured 
by  reason  of  his  payment  of  $1,600  more  than 
he  would  have  been  required  to  pay  if  de- 
fendant had  paid  his  just  part  of  the  pnr* 
ehase  price,  yet  a  person  in  a  relation  of  trust 
Kud  eonddence  will  not  be  upheld  in  violating 
his  trust  to  his  own  benefit,  because  the  en- 
tire trust  transaction  did  not  injure  the  party 


whose  trust  has  been  betrayed  In  the  par- 
ticular transaction.  Each  party,  in  such  ease, 
has  the  right  to  enjoy  his  proportion  of  the 
benefit  of  a  bargain  made  oy  either. — Hum- 
burg  T.  Lotz,  4  Cal.  App.  438,  8S  Pae.  510. 

[e]  Where  the  findings  support  the  judg- 
ment and  sufficiently  show  the  fiduciary  posi- 
tion occupied  by  the  parties  toward  each 
other,  it  IS  immaterial  whether  they  were  or 
were  not  copartners  in  the  technical  sense; 
and  it  was  not  necessary  for  the  court  to 
find  in  express  terms  upon  the  issue  made  by 
the  pleadings  that  plaintiff  and  defendant  en- 
tered into  an  agreement  to  become  partners. 
Humburg  t.  Lots,  4  CaL  App.  438,  88  Pae. 
510. 

[f]  When  plaintiff  and  defendant  agreed  to 
enter  into  the  common  enterprise  together, 
each  one  became  the  agent  of  the  other  in 
regard  to  the  purchase  of  the  property  and 
the  management  of  the  business.  They  occu- 
pied fiduciary  relations  to  each  other,  and 
neither  could  take  advantage  of  the  other 
for  his  own  benefit  by  dealings  in  the  name 
of  both,  and  in  furtherance  of  the  common 
enterprise.  Defendant  was  bound  to  act  in 
the  highest  good  faith  to  plaintiff,  and  will 
not  be  allowed  to  obtain  any  advantage  over 
him  by  misrepresentation  or  concealment. — 
Eumburg  t.  Lots,  4  Cal.  App.  438,  88  Pae. 
610. 

[g]  The  finding  that  plaintiff  and  defendant 
jointly  agreed  to  purchase  the  exf^lusive  right 
to  use  the  patents  in  the  county  is  inconsist- 
ent with  and  negatives  an  averment  in  the 
answer  that  the  contract  was  for  the  purchase 
by  plaintiff  of  a  half  interest  in  defeodBut's 
option  for  (1,000.— Humburg  v.  Lotz,  4  Cal. 
App.  438,  88  Pac.  510. 

JOINT  TENANCY. 
Include  n»tni«  and  Inditanti  at  (lie  Joint  ei^te 
o(  two  or  mora  parMna  In  property  scqnliad  >ud 
bald  liT  tbam  by  fctnt  or  dliaalaUt  or  In  any  msn- 
nsr  otliarvla*  thui  by  daacant,  M  tlu  sun*  time 
and  In  virtaa  at  tlia  ssma  titl*,  intnait,  and  pos- 
sasilon;  sbollHon  ot  tbs  distinction  batwaen  Joint 
tansnoy  and  tonaney  la  eommoa  and  Its  oSact; 
rlsUa,  powars,  and  llsbUitls*  cf  Joint  toiwatai  ac- 
tions and  othar  proeesdlnis  bstwaan,  by,  ai  sfslnst 
tbam ;  and  savaranco  o(  Uia  tanuicy  otbarwlsa  tlun 
by  psitltlon. 

§  2.    Statutory  Abolition  oi  Uodlficatlon. 

[a]  Section  1431  of  the  Civil  Code,  raising 
a  presumption  of  joint  ownership  of  a  right 
created  in  several  persons,  does  not  purport 
to  determine  the  interest  of  the  partita  as 
between  themselves,  which  is  made  a  tenancy 
in  common  by  section  686  of  that  code,  un- 
less declared  in  its  creation  to  be  a  joint 
interest. — Conde  v.  Dreisam  Qold  Mln.  Co.,  3 
Cal.  App.  SS3,  SQ  Pac.  82S. 

§  3.    Ore&tion  and  Existence. 
[a]  If  the  presumption  of  joint  ownership 

should  attach,  it  was  overcome  so  as  to  de- 
stroy any  right  of  survivorship,  where  it  ap- 
pears in  proof  that  the  deceased  was  the 
owner  ot  a  half  interest  in  the  note  and  mort- 


DqitizedbyGoOt^le 


JUDGES,  I,  U,  |g  4-19. 


JUDGES. 

Inclnda   pnblls   olBeaii   antlioititd  to   piMlda   In 
tli«  conrU  uul  kdmlulstvi  Uw  thdiln,  wliatliaT  lii*- 
linaud  H  ladcM,  JoitfMi.  ebuiMllori,  intiOESttf, 
or  b J  ath«r  tltlai ;  »ppiiliitiii«nt,  qnallSeatlon,  ttnare, 
and  rtmoTftl  of  incli  Jndisi.  uid  ipacUl  ntaitltnM, 
■nd  da  fmcto  ]n<lga*i   theli:  rlfliti,  powara.   datlai, 
and  llabllltlai;  ud  dliqnillllcatlon  of  ]adge>. 
L  APPOINTMENT,       QUALIFICATIONS 
AND  TENURE,   IS   1-14. 
n.  RIGHTS,  POWERS,  DUTIES  AND  UA- 
BILITIE3,  a   14Vj-3a. 
nL  DISQUALIFICATION  TO  ACT,  U  3X- 
45. 


t  1.    Aroolutment  or  Election. 

[a]  The  legislattire  may  provide  far  th« 
election  of  an  additional  luperior  judge  in 
IID7  eouaty,  aod  the  governor  maj  appoint  b 
judge  to  act  provisionftlly  until  the  election 
of  the  additional  jadge.  If  his  first  ap- 
pointee refuses  to  accept  or  qualify,  the  gov- 
ernor may  fill  the  vacancy  in  the  proviaianal 
term,  nhich  ends  absolutely  with  the  begin- 
ning of  the  conntitutiona]  term  of  the  elected 
judge.  No  proviflional  appointee  can  hold 
over  oQ  account  of  the  failure  of  the  elected 
judge  to  qualify. — BuBh  v.  Nye,  6  CaL  App. 
298,  92  Pac.  108. 

g  10.    Term  of  Offleo. 

[a]  The  prelimiQary  term  of  office  of  jus- 
tice of  tbe  district  court  of  appeal  began  to 
run  as  loon  ai  that  office  was  created  by  the 
adoption  of  the  amendment  of  1904  to  the 
constitution,  and  vacancies  in  the  office  were 
at  once  created  which  might  be  filled  at  any 
time  by  appointment.  Neither  the  existence 
of  the  office  nor  the  running  of  the.  term 
depended  upon  the  appointment  of  an  occu- 
pant.— HarrieoD  v.  Colgan,  143  Cal.  69,  82 
Pac  674. 


law  applied  with  ei^nal  auci  exact  joitiee  to 
all,  and  that  the  object  of  the  partpr  alleging 
the  diiqualiScation  is  to  thwart  justice,  or 
to  get  the  case  before  another  jadge  of  hia 
own  choosing,  he  should  have  the  courage  to 
act  accordingly. — Johnston  t,  Dakan,  i  CaL 
App.  S22,  S9  Pac.  729. 

§  17.    Oomi^eiiBatloii  or  BkUry. 

[a]  The  law  providing  for  an  increase  of 
salary  of  the  justices  of  the  supreme  court 
to  the  sum  of  (8,000  ^er  anDum,  though  an 
existing  statute,  is  not  in  force,  because  there 
is  no  subject  upon  which  it  can  constitution- 
ally operate.  It  remains  in  abeyance,  and 
must  BO  remain  nntil  the  beginning  of  the 
next  regular  term  of  the  office  of  justice  of 
the  supreme  court. — Harrison  v.  Colgao,  148 
Cal.  69,  82  Pac.  674. 

^  The  amended  law  increasing  the  salary 
the  justices  of  the  supreme  eonrt  to 
«o,000,  not  being  in  force  nntil  after  the 
appointment  of  the  justices  of  the  district 


S  OF  JUDQE,  gi«ti. 

GOUPENSATIOH  OR   SALART,  |  IT. 

EFFECT  OP  CONaTlTCTIONAL  PKOTISIOS 

WITHHOLDINO  SALARY  DNTIL  OASES 
ARE  DBOtDED.  t  IB. 

JUDICIAL  POWERS  ilTD  rONOTIONS  IN  GEN- 
ERAL, g  IB. 

LIABILITY  FOB  OFFICIAL  ACTS,  1  BO. 

§  14V2.    Duties  of  Judge. 

[a]  The  judge  should  not  only  be  honest  and 
Impartia),  but  his  acts  and  conduct  should 
be  each  that  there  can  be  no  foundation  for 
questioning  his  motives;  but  it  la  also  hia 
duty  carefully  to  semtinize  such  ease,  to  the 
end  that  the  law  may  not  bo  abused  for  sin- 
ister purposes.  If  he  is  convinced  from  the 
facts  of  the  integrity  of  his  own  conduct 
and  motives,  and  of  his  sole  desire  to  see  the 
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t}assage  of  the  constitutional  amendment  a 
der  which  they  bold  their  offices  or  from  the 
date  of  their  appointment.  In  either  caa« 
their  compensatian  could  not  be  increased 
during  their  term, — Harrison  y.  Colgan,  148 
Cal.  69,  82  Pac.  674. 

[c]  Under  the  constitutional  provision  that 
the  salaries  of  the  justices  of  the  district 
courts  of  appeal  shall  be  the  same  as  those 
of  justices  of  the  supreme  court,  and  the  con- 
stitutional prohibition  against  the  increase  or 
diminution  of  the  compensation  of  pustteea 
of  the  silprema  court  after  their  election,  the 
salaries  of  the  justices  of  the  district  courts 
of  appeal  are  limited  to  six  thousand  doUara 
per  annam,  that  being  the  limit  of  the  exist- 
ing salaries  of  the  justices  of  the  supreme 
Court.^Harrison  -v.  Colgan,  148  Cal.  69,  82 
Pac.  674. 

$  18.    Effect  of  0<HiEtltutlonal  Provlslan 

Withbolding  8alu7  Until  Cases  mo  Da- 
clded. 

[a]  The  constitutional  provision  that  if  a 
cause  submitted  is  not  decided  within  ninety 
days,  the  monthly  salary  cannot  be  drawn, 
has  merely  the  effect  of  personal  incon- 
venience and  nothing  more. — wyatt  v.  Amot, 
7  Cal.  App.  221,  94  Pac.  86. 

[b]  Where  the  complaint  does  not  shovr 
that  the  judge  to  whom  the  case  was  sub- 
mitted was  prepared  to  decide  it  before  hia 
resignation,  or  that  his  mind  bad  become  sat- 
isfied as  to  how  the  case  should  be  decided, 
it  is  wholly  insufficient.  No  other  judge  or 
jury  would  be  competent  to  determine 
whether  bis  mind  had  been  satisfied  as  to 
bow  the  case  should  be  decided  when  he 
resigned.— Wyatt  v,  Amot,  7  CaL  App,  221, 
94  Pac.  86. 

§  19.  Jndlclal  Fowets  and  Functions  tn  Oeu- 
•ral. 
[a]  The  approval  of  a  bond  by  the  superior 
judge  is  the  exercise  of  a  judicial  function, 
and  it  will  be  presumed  that  be  had  before 
him  competent  evidence  warranting  the  ap- 
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proval,  and  that  the  CTldenca  was  of  the 
eharacter  directed  by  the  statute. — Quiberaon 
T.  Argabrite,  3  Cal.  App.  768,  S7  Pae.  226. 

§  30.    XJabmtT  for  Offlclal  Acta. 

[a]  The  time  within  which  a  ease  iboold 
be  decided  M  well  ai  the  manner  of  ita  de- 
eisioa  is  a  matter  of  judicial  diacretion.  If 
its  decieion  b  eiraneoua,  or  ita  diacratioD  ia 
abased,  it  may  be  remedied  by  appeal.  After 
a  long  period  of  delay,  hii  action,  but  not 
the  manner  of  it,  may  be  eompellad  by  man- 
damus. If  his  action  or  omiaNon  ie  inSa- 
eneed  by  malice,  corruption,  or  other  bad 
motives,  he  may  be  impeaebed,  bat  he  can- 
not, on  grounds  of  puolic  policy,  be  held 
liable  in  an  action  at  damages  therefor. — 
Wyatt  V.  Ainot,  7  Cal.  App.  221,  B4  Pac.  86. 

[b]  A  judge  of  the  superior  court  ia  not 
liable  to  a  civil  action  for  damages  at  suit 
of  any  private  party,  either  for  any  wrongful 
or  malicious  or  corrupt  judicial  action,  or 
for  an  alleged  willful,  premeditated  and  in- 
tentional omiseion,  failure  or  refusal  to  de- 
cide a  case  submitted  to  him  for  decision, 
within  the  period  of  forty-one  days  between 
ita  ■obmiaeion  and  his  resigoatiou  of  his  oMca 
as  superior  judge  of  the  county. — Wyatt  t. 
Arnot,  7  Cal.  App,  221,  94  Pac  86. 

m.    DISQUAUFICATION   TO  ACT. 

INTEREST  IM  GEKBRAI.,  |  »2. 

AS  A  PAKTY  TO  SUIT.  1  33. 

RELATIONSHIP  TO  ATTORNEY,  I  *0. 

ACTING  AS  COUNaEL  FOR  PARTY.  I  41. 

BIAS  AKD  PREJUDIOE,  )  4S. 

OBJECTIONS    TO    JODOE    AND    PROCEED  I  NOB 

THERE  OK.  1  44. 
EFFECT  OP  DiaqOAUFlOATIOK,  1  4B. 

§  32.    Interest  In  OenetaL 

[a]  In  an  action  against  a  water  company 
whose  waters  were  obtained  by  diversion 
from  a  natural  stream  and  stored  in  reser- 
voirs, the  sole  pnrpoae  of  which  action  wa* 
to  recover  damages  from  it  for  its  failare 
to  deliver  to  the  plaintiff  the  amonnt  of  water 
to  which  he  was  entitled  under  a  contract 
with  the  company  and  which  the  complaint 
alleged  the  company  was  able  to  supply  from 
the  quantity  of  water  it  had  on  band,  an 
answer  of  the  company  denying  that  the 
plaintiff  was  entitled  to  the  full  supply  of 

.water  alleged,  bat  admitting  that  he  was 
entitled    to   share  with   a   large   number   of 

]  other  persons  in  whatever  water  the  com- 
pany might  have  for  distribution,  and  also 
alleging   that   certain   persona,   including   the 

'  jndge  of  the  court,  were  entitled  to  prior  and 
paramonnt  rigbta  in  the  wateis  of  the  stream, 
that  the  company  bad  only  a  right  to  the 
surplus  waters  thereof,  and  that  during  the 
time  complained  of  the  owners  of  these  para- 
mount rights  claimed  that  the  company  was 
taking  more  water  than  it  waa  entitled  to, 
and  that  a  complete  determination  of  the 
issuea  conld  not  be  bad  without  bringing  all 
those  parties,  including  said  judge,  into  court 
as  parties  to  the  action,  shows  no  necessity 
of  joining  the  owners  of  such  paramount 
rights  as  parties  to  the  action,  and  the  judge 
of  the  court,  before  whom  the  action  is  pend- 


ing, is  not  disqualified  from  tr^ng  it. — 
Lassen  Irr.  Co.  v.  Superior  Court,  151  CaL 
357,  90  Pac.  709. 

[b]  The  interest  in  an  action  which  dis- 
qualifles  a  judge  who  poaseasea  it  from  try- 
ing the  cause  is  a  property  or  personal  inter- 
est, an  interest  in  tbe  event  of  the  suit,  in 
tha  judgment  which  may  be  rendered  therein. 
It  must  affect  him,  either  in  person  or  ptop- 
erty,  directly  or  indirectly.  A  mere  senti- 
mental interest  or  an  interest  in  the  facts 
which  the  issues  make  it  necessary  for  bim 
to  determine,  which  may  tend  to  induce  him 
to  give  more  weight  to  the  evidence  for  one 
party  than  to  the  evidence  for  tbe  other 
respecting  sueh  facts  is  not  the  interest  which 
will  disqualify  him.  It  might  tend  to  show 
his  bias  or  prejudice,  and  might  disqualify 
bim  OD  that  ground. — Lasaen  Irr.  Co.  v.  Su- 
perior Court,  151  Cal.  357,  90  Pac.  709. 

[c]  A  judge  i*  not  diaqualifled  from  sitting 


upon  bis  motives  and  attacks  upon  his 
integrity. — Lamberaon  v.  Superior  Court,  151 
Cal.  458,  91  Pac.  lOO,  11  L.  S.  A.,  N.  S.,  619. 
[d]  The  fact  that  the  trial  judge  waa  in- 
debted to  a  savings  back  in  which  the  plain- 
tiff was  a  stockholder  and  one  of  the  direct- 
ors ia  not  a  legal  disqualification,  nor  can  it 
be  said  that  it  eatablisbes  bias  and  prejudice 
aa  matter  of  law.  It  must  be  presumed  that 
the  trial  judge  ia  honest  and  solvent. — Johns- 
ton V.  Dakan,  9  Cal.  App.  522,  BB  Pac.  729. 

§  33.    Ax  Party  to  Snit. 

[aj  The  justices  of  this  court  who  concurred 
in  issuing  a  citation  to  appellant's  attorney 
to  show  causa  why  he  should  not  be  eut- 
pended  from  practice  for  contempt  of  court 
in  the  brief  stricken  from  the  files  did  not 
thereby  become  parties  to  the  action  or  dia- 
qualifled from  participating  in  the  decision 
of  the  appeal  upon  its  merits. — Philbrook  v. 
Newman,  148  Cal.  172,  8S  Pae.  772. 

§  40.  B«IatlonsUp  to  AttomoT. 
^a]  A  judge  who  is  diaqualifled  by  his  rela- 
tionship to  an  attorney  for  the  defendant  in 
a  erimtnal  ease  has  power  under  the  plain 
and  unambiguous  language  of  section  8  of 
article  VII  of  the  state  constitution,  to  select 
a  qualified  judge  to  try  the  ease.  (By  Su- 
preme Court,  Appellate  Court,  contra.) — 
People  V.  Ebey,  6  Cal.  App.  769,  93  Pac.  379. 

g  41.    Acting  as  Counsel  tor  Party. 

[a]  Section  170  of  the  Code  of  Civil  Pro- 
cedure does  not  disqualify  a  judge  from  try- 
ing a  particular  action  merely  because  he  has 
counseled  or  advised  with  other  peraons  not 
partiea  to  the  action  who  are  alleged  to 
have  aimilar  causes  of  action  with  the  one  in- 
volved. And  on  an  application  by  a  defend- 
ant in  the  particular  action  for  a  writ  of 
prohibition  to  restrain  him  from  trying  it, 
a  mere  allegation  that  he  haa  given  auch 
advice,  without  an  averment  ahowing  whether 
it  waa  for  or  against  such  defendant,  ia  not 
sufficient  to  show  actual  bias. — Lassen  Irr.  Co. 
V.  Superior  Court,  151  Cal.  357,  90  Pae.  706. 
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§  43.    Bias  and  Prejudice. 

[a]  Tbe  imposition  of  a  floa  upon  tlie  de- 
fendant upon  trouble  ariaing  in  court  in  a 
former  ease,  whether  tbe  court  erred  therein 
or  not,  does  not  establish  bias  or  prejudice 
against  him  in  the  present  ease.  Tbe  judge 
should  knon  neither  friend  nor  foe,  and 
should  not  flinch  from  duty. — Johnston-  v. 
Dakan,  9  CaL  App.  522,  SB  Pae.  729. 

§  44.    ObJecUona  to  SvAga  and  PioceediDga 
Thereon. 

I  Where,  npon  all  the  facts  stated  In  the 
idBTil  and  eoanter  affidavits,  nothing  ap- 
peared to  support  defendant's  motion,  except 
the  bare  fact  that  sixteen  years  preTJously 
the  judge,  while  acting  as  district  attorney, 
prosecuted  and  convicted  the  defendant,  his 
lather,  and  a  confederate  for  au  aggravated 
case  of  battery,  and  had  then,  in  bis  official 
capacity,  laid  tbe  facts  before  the  governor 
for  his  information  when  passing  upon  a 
petition  for  pardon,  no  just  inference  can  be 
drawn  from  said  facts  that  the  judge  could 
not  try  this  case  with  perfect  impartiality. — 
Hojt  ▼.  Zumwalt,  149  Cal.  381,  S6  Fac.  600. 

[b]  Upon  a  motion  of  defendant  to  call  in 
another  judge  for  alleged  bias,  in  ao  far  as 
his  affidavit  avers  his  belief  of  such  bias,  it 
amounted  to  nothing,  and  can  only  be  con- 
sidered in  connection  with  the  facts  which 
it  states,  and  where  it  does  not  state  all  the 
facta,  or  states  them  !tiuorrectly,  it  was  com- 
petent for  the  judge  in  connection  with  an- 
other counter  affidavit  to  present  his  own 
counter  affidavit  stating  the  true  facta  known 
to  him.— Hoyt  t,  Zumwalt,  149  Cal.  381,  86 
Pac.  600. 

[c]  It  is  the  duty  of  a  trial  judge  to  hear 
and  determine  a  motion  to  call  in  another 
judge  to  tr;  a  case,  which  was  made  on  tber 
ground  that  he  was  disqnaliSed  by  reason  of 
bias  against  the  defendant  and  bis  attor- 
neys and  was  prejudiced  in  favor  of  the 
plaintiff's  attorneys;  and  while  it  is  his  duty 
to  grant  the  motion  should  bias  or  other  dis- 
qualification  be  shown,  still  it  is  eguallj'  bis 
dut;  to  deny  the  motion  and  to  sit  in  the 
case  himself,  if  in  his  judgment  the  dis- 
qualifying canse  alleged  is  not  sufficiently 
established  by  the  evidence. — Swan  v.  Tal- 
bot, 152  Cal.  142,  94  Pac.  238,  17  L.  E.  A., 
N.  S.,  1066. 

[d]  When  the  facts  established  b;  the  affi- 
davits are  such  as  to  create  in  tbe  mind  of 
an  honest  litigant  a  sincere  belief  that  he 
cannot  have  a  fair  and  impartial  trial  before 
tbe  judge  of  the  court  in  which  the  action 
is  pending,  and  sncb  as  to  justify  a  reason- 
able man  in  such  belief,  tbe  ends  of  justice 
would  be  subserved  bv  calling  in  another 
judge. — JobnstoD  t.  Dakan,  9  Cal.  App.  S22, 
99  Pae.  729. 

[e]  Where  the  facta  stated  in  the  effidavlta 
ore  not  sufficient  to  show  bias  or  prejudice 
against  the  defendant  personally,  tbey  are  in- 
mifficient. — Johnston  v.  Dakan,  9  CaL  App. 
522,  BB  Pac.  729. 

§  46.    Effect  Of  Dlaqnallflcatlon. 

[a]  A  disqualified  judge  has  power  to  ar- 
range the  calendar  and  to  adjust  the  order 


of  business,  but  bas  no  jnrisdiction  lo  pre- 
side at  the  arraignment  of  the  defendant,  at 
to  hear  his  plea  or  to  take  any  other  prelim- 
inary step  m  the  prosecution  of  the  case 
against  the  accused. — People  T.  Ebef,  A  CaL 
App,  769,  93  Pac  379. 

[b]  Section  3BS  of  the  Code  of  Civil  Pro- 
cedure does  not  confer  upon  a  disqualified 
judge  the  ri^ht  to  eeleet  a  jodge^  but  the  law 
selects  tbe  judge,  when  the  undisputed  facts 
are  before  the  court. — Parrish  v.  Riverside 
Trust  Co.,  7  Cal.  App.  95,  93  Pac  6S5. 

JUDGMENT. 

Inclnda  JnOlcUl  a<t«rmlnatIoni  of  rlgliti  st  pn- 
tUi  to  pTOceMUnci  In  court*  Of  Jnitlc*  Id  guiiiil, 
luterloontorj  as  wtll  as  9nal;  nnilltlan,  ontrj,  i*til- 
ilt«,  and  vallditj  of  formal  Judamsnts,  moi*  pu- 
tlenlail;  of  Indsmeitts  In  etvU  acUoiu,  ud  unuMl- 
Bunt  and  cairsctton  tliarsof;  oiwiatlsn  and  efftet  M 
Jndcmenti  in  rsiptet  of  psrioni  and  snlijset  nutun 
conolndsd,  ind  of  propaity  bonnd  lir  Jadsmantt.  sad 
llena  ensted  by  (nCrr,  doekatliig,  oM.,  of  iaismmO*: 
Gonelailvciissa  of  Judanients  as  acalnit  ooUsMial 
attack;  direct  sttseki  on  Indcmanti  br  motlaii*  la 
arrait  or  to  opan.  vuato,  ito.,  at  hy  actions  to  nt 
aiidB  or  tastrain  anforeamant  of  Jndsmonti  or  fot 
othar  rallat  acalnit  tbam  on  otnltable  sronnda;  ai- 
■IgnmoDt  of  Jndgmant*;  pSTmeut,  satisfaction  sod 
dltdiais*  of  Jndfmtnti;  revival  of  Jndcmantt  bf 
Bdr*  Iselas,  motion,  ate.;  opaiatlon  and  affaet  tt 
ludctoiDt*  of  oonrti  of  (oretgn  itata*  and  eonattlu; 
and  enfoiamant  of  JndcMants  In  ganaral,  msia  psi- 
Qcilarl;  actions  on  Jndsmants. 
OonatanI  attack  on  Indgmont  atalnat  dlssolvsd  ea^ 

poratlon.     Set  OaipoisUOBS,  1 174b. 

I.  NATUBB    AND    ESSENTIALS    DI 
OENEBAL,  li  1-26. 
IL  BY  CONFESSION,  IS  27-8«. 
IV.  BY  DEFAULT,  9}  44-131. 

A.  Bequiaites  and  Validity,  fl  44-S2. 

B.  Opening  or  Setting  Aside  Default, 


is  i 


-131. 


VL  TBIAL  OP  ISSUES,  H  133-182. 

A.  Bendition,    Form    and    Beqniiitaa 

in  General,  S!  133-153^. 
C  Conformity  to  Process,  Pleadinn, 
Proofs,  Verdict  or    Findings,  Sj 
164-179. 
Tn.  ENTBT,    BECOED    AND  DOCKET- 
ING, II   183-215. 
Tin.  AMENDMENT,     COBEECTION    OE 
MODIFICATION,  ||  216-237. 
EL  OPENING  OB  VACATING,   |i  23»- 
279. 
X  INJUNCTION    AND    OTHER   EQUI- 
TABLE BELIEF  AGAINST  JUDG- 
MENTS, 11280-335. 

A.  Nature   and   Grounds   of  Bemedf, 

11  280-320. 

B.  Jurisdiction  and  Proceedings^  {| 

821-330. 
IL  COLLATEBAL  ATTACK,  !|  336-369. 

A.  Judgments  Impeachable   Collatet- 

allv,  SI  336-344. 

B.  Orounds,  ||  31S-36T. 
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JUDGMENT,  I-rV,  A,  i|  9-49. 


ZnX  ICEHQEB  AND  BAB  OP  CAUSES  OP 
ACTION,   It   384-435. 

A.  Judgments  OperatiTe   M   Bar,   {{ 

384-118. 

B.  Causes    of    Action    or    DefeiuBs 

Merged  or  Barred,  H  417-434. 

C.  PersoQB  Affected  by  or  Who  ma^ 

Tak«  Advantage  of  Bai,  {  435. 
ST.  CONCLUSIVENESS  OP  ADJUDICA- 
TION, gg  436-521. 

A.  Judgment!  Conclnded  in  Qeneral, 

a  436-157. 

B.  PerBOUB  Conclnded,  H  45S-4S3. 

C.  Matters  Concluded,  {|  4S4-50S. 

D.  Judgment*  in  Particnlar  Claesei 

of    Actions    01   PTOceedinga^    ii 
509-52114. 
XV.  LIEN,  a  522-539. 
IVn.  FOBEIGN   JUDGMENTS,    j!  542-550. 


TTT,  ACTIONS  ON  JUDGMENTS,  E!  584- 


DBATH  OF  FARTT  BEFOBE  FINAL  RENOmOH, 
19. 

PINDINoa  TO  SUSTAIN  JDDOMKKT,  1  30. 
rORMAL  HEQDiaiTES  IN  QENEBAJ.,  !  31. 

CERTAINTY  AND  DEPINITENE88,  1  33. 

IBBEQDLAa,   INVALID  AND   VOID  JDDQUENT, 
13S. 

§  9.  I>Mith  of  Fait7  Bafots  nnal  Rendition. 
[a]  Where,  after  the  lapae  of  the  fear  witb- 
'   appeal,  the  plaintiff  properly  moved  for 


eoDnter-motioiia  of  the  defendant  relating 
the  qvevtion  of  property  righta  did  not  im- 
pair the  power  of  the  court  to  render  final 
judgment  for  the  plaintiff,  under  tbe  expreis 
provisions  of  section  132  of  the  Civil  Code 
ABd  of  section  669  of  the  Code  of  Civil  Pro- 
cedure.— John  V,  Superior  Court,  6  Cal.  App. 
202,  90  Pae.  63. 

§  20.     FlndlngB  to  Snataln  Judgment. 


S  21.     Formal  BaqnlattM  In  OoieraL 

[ft]  The  language  of  judgments  and  orders 
is  not  chosen  by  the  adverse  party,  but  is 
offieisl  and  presumably  fair  and  impartiaL 
It  is  not  subject  to  the  eommon-law  niles  of 
pleading  to  secure  to  the  opposite  party  pre- 
cise information  of  the  facts  alleged  against 
him. — Matter  of  Application  of  Clary,  149 
Cal-  732,  87  Pae.  580. 

{b]  When  it  is  considered  necessary  or 
proper  to  re«ita  the  facts  conferring  jurisdie- 
tioB  to  make  a  judgment  or  order  it  has  been 
the  immemorial  custom  briefiy  to  state  the 


general  facts  or  gEoeral  eonclnsloni  of  fact 
conferring  jurisdiction  of  tbe  subject-matter 
and  over  the  person  affected;  and  from  the 
nature  and  purpose  of  such  recitals,  they 
must  be  given  the  utmost  effect  that  the 
languBge  employed  will  warrant. — Matter  of 
Application  of  Clary,  149  Cal.  732,  87  Pac. 


§  22.    OeiUlntr  and  Deflnlteness. 

[a]  Where  tbe  location  of  tbe  water  ditch 
in  controversy  was  well  known,  and  it  is 
definitely  located  on  a  map  made  part  of  the 
bill  of  exceptions  by  the  appellsnts,  there  is 
no  uncertainty  in  the  description  of  tbe  ditch 
in  the  judgment  by  the  name  by  which  it 
has  been  commonly  known  and  called,  since 
it  appears  that  there  would  be  no  difficulty 
in  finding  it  from  the  description  given. — 
Bsshore  v.  Uooney,  4  Cal.  App.  276,  87  Pac. 
S53. 

§  26.    Irregniar,  Invalid  and  Void  Judgment. 

[a]  An  irregular  form  of  judgment  for  tbe 
recovery  of  money,  in  departing  from  the 
usual  expression  "that  plaintiff  do  have  and 
recover,"    etc.,    and   adopting    tbe    form    by 

which  the  court  "ordered,  adjudged  and  de- 
creed that  the  defendant  Mary  Williams, 
within  ten  days  from  this  date,  pay  to  plain- 
tiff,  F.  Q.  Hentig,"  the  snm  stated,  does  not 
render  tbe  judgment  interlocutory.  It  eon. 
atitutes  a  "final  determination  of  the  rights 
of  the  parties,"  within  the  definition  of  a 
final  judgment  in  section  677  of  the  Code  of 
Civil  Procedure.  la  the  absence  of  any  par- 
ticular form  of  judgment  prescribed  by  tbe 
eode,  the  test  of  the  sufllciency  of  a  judgment 
must  be  tbe  substance  rather  than  its  form. 
Hentig  v.  Johnson,  8  CaL  App.  221,  96  Pae. 
890. 

n.    BT  CONFBaSION. 

S  32.  Statement  of  Indebtedness — Statement 
of  Facts  Ont  of  WMcli  Indebtedness 
Arose. 

fa]  Bequisites  of  statement  of  facts  out  of 
which  an  indebtednese  arose,  under  tbe  act  of 
1S50,  set  forth  at  length. — Chapin  v.  Tbomp- 
son,  20  Cal.  680. 

nr.     BT  DBFAUI.T. 
'A.    BEQUISITES  AND  VAUDITT. 

PSBaONS  AGAINST  liTHOU  DEFAULT  UAY  BE 
TAKEN —  ONE  OF  SXVEBAL  DEFEND- 
ANTS, 1  49. 

AOrlONS  IN  WHICH  DEFAULT  18  AUTHOR- 
IZED, I  SO. 

TARING  AND  ENTERING  DEFAULT— TIME  FOR 
TAKIHQ,  g  BT. 

APPLICATION  FOR  JUDGMENT  —  PROOF  OP 
CAUSE  OF  ACTION.  |  TT. 


[a]  In  an  action  against  several  defendants, 
ah  of  whom  were  served  and  defaulted,  the 
clerk  had  no  authority  to  enter  default 
against  one  only, — Curry  v.  Bountree,  51  Cal- 
184. 
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i  60.  Actlona  In  WUch  Defanlt  If  Aatboi' 
iMd. 
[s]  A  default  judgment  against  a  corpora- 
tion i»  not  void  upon  its  face  if  the  eom- 
plaiot  on  wbleh  it  it  based  BuiBcientlj  states 
a  cause  of  action  to  give  tlie  court  jaiiadie- 
tion  of  tlie  snbject  matter,  and  tbe  eummons 
waa  duly  aerred  on  the  president  of  the  eor- 

S oration,  and  the  default  and  judgment  were 
ulj  entered. — Bobinson  y.  Blood,  151  Cal. 
604,  »1  Pac  25S. 

S  67.  Taking  and  Entorlng  Default — Tlnw 
for  TaUag. 
[a]  The  serriea  of  an  amended  complaint 
implies  the  filing  thereof,  and  the  delivery  of 
a  eopj  and  acknowledgment  of  service  mads 
the  day  before  the  flliug  does  not  become 
effective  until  the  date  of  the  filing  of  the 
pleading.  A  judgment  of  default  entered  by 
the  cleik  more  than  ten  daya  after  such  eer- 
vicB,  but  in  less  than  the  time  allowed  by 
statute,  counting  from  the  filing  of  the 
amended  complaint,  waa  prematurely  entered. 


S  77.  AppllcAtim  for  Judgment— Proof  of 
Oanae  of  Action. 
[a]  Judgment  bv  default  against  the  named 
defendant,  who  had  been  personally  served 
with  summons,  is  not  void  for  the  failure  of 
the  record  to  show  that  the  court  heard  or 
required  evidence  in  proof  of  the  plaintiff's 
ease.  No  such  proof  was  required,  as  the 
default  of  the  defendant  io  an  ordinary  ac- 
tion of  this  character  admits,  so  far  as  such 
defaulting  defendant  is  concerned,  the  abao- 
lute  verity  of  all  the  allegations  of  the  com. 

K"  lint. — City  of  Los  Angeles  v.  Los  Angeles 
rming  ete.  Co.,  ISO  Cal.  HT,  89  Pac.  615. 


MATUKE  AND  800PB  OF  REMEDY,  |  SS. 
BIGHT  TO  RFLIEF  IK  OEKERAL— WANT  OR  TH- 

8UFFICIEK0T   OF   NOTICE    OF    PROCEED- 

INOS.  i  S5. 
DISCRETION  OP  COURT,  |  8T, 

GROUNDS    FOR    EXERCISE     OF    DIBOBB- 

TIOM,  1  S8. 

ABSENCE    OR    ILLNESS    OF    ATTORNEY, 

tse. 

EXODSES  FOB  DEFADLT— UISTAKE,  SURPRISE 
OB  EXCUSABLE  NEOLECT.  {  02. 

MISTAKE  OB  NEGLIGENCE  OP  O0UN8EL, 

J98. 

SUPPICIENCr  OF  DEFENSE,  )  104. 

PERSONS  ENTITLED  TO  RELIEF,  I  105. 
APPLICATION  OR   MOTION— TIMB  FOB  APPLI- 
CATION. (  110. 

SECOND   OB  SUBSEQUENT  APPLICATION, 

1115. 

AFFIDAVITS     OH     APPLrCATION— REQCISITBB 

AND  SUFFICIENCY.  I  117. 
AFFIDAYITS  OF  MERITS,  |  IIS. 

S  83.    Nature  and  Scope  of  Bemedjr. 

[a]  The  superior  court  has  no  power  to  set 
aside  a  judgment  for  alimony  as  an  act 
done  without  jurisdiction.    It  can  be  modified 


therein  as  in  excess  of  the  relief  apeciflcally 
prayed  for  in  eaae  of  default  only  by  pro- 
ceedings under  section  473  of  the  Code  of 
Civil  Procedure,  or  by  proceedings  in  equity. 
Cohen  v.  Cohen,  ISO  Cat  99,  38  Pac.  267. 

§  SS.    Blgbt  to  B«U«f  In  Oeneral— Want  or 
Insnfacteacy  of  Hotice  of  Pioceedlngo. 

[a]  The  sole  purpose  of  the  provision  of 
section  473  of  the  Code  of  Civil  Procedure, 
that  when  for  any  cause  the  summona  in  an 
action  has  not  been  personally  served  □□  a 
defendant  the  court  may,  at  any  time  within 
one  year  after  the  rendition  of  judgment, 
Dpon  auch  terms  aa  are  just,  set  it  aside  and 
allow  him  to  answer  opon  the  merits  of  the 
original  action,  is  to  afford  one  who  has  only 
constructive  notice  of  a  suit  brought  against 
him,  an  opportunity  wltbin  the  time  desig- 
nated, to  invoke  toe  benefit  of  the  section 
and  defend  upon  the  merits.  Where,  how- 
ever, st  any  time  prior  to  the  judgment,  the 
defendant  personally  appears  in  the  action, 
this  establishes  hia  personal  knowledge  of 
its  pendency,  and  so  removes  him  from  the 
class  to  which  the  section  affords  relief.— 
Zobel  v.  Zobcl,  151  Cal.  98,  90  Pac.  191. 

[b]  Where  a  defendant,  who  was  originally 
served  with  summons  outside  of  the  st.ile  by 

Eublication,  subsequently  appears  at  the 
earing  of  a  motion  to  strike  from  the  files 
an  answer  and  demurrer  filed  by  him,  and 
orally  asks  for  a  continuance  of  the  hearing, 
such  appearance  is  a  general  personal  appear- 
ance in  the  action,  under  which  the  court  ac- 
Juires  jurisdiction  of  the  person  of  the  de- 
endant  as  effectually  as  if  he  had  been 
actually  served  within  the  state  with  a  copy 
of    the    summons    and    complaint.     Such    ap- 

fsarance  yaa  equivalent  to  personal  service. 
hereafter  the  defendant  had  no  right,  under 
section  473  of  the  Code  of  Civil  Procedure, 
to  apply  to  have  a  judgment  rendered  against 
him  set  aside  upon  the  ground  that  he  bad 
not  been  personally  served  with  summons. — 
Zobel  V.  Zobel,  151  Cal.  98,  90  Pac.  191. 

[c]  Where  the  partial  dismissal  against  the 
interveners  was  by  action  of  the  plaintitf 
only,  and  not  by  order  of  the  court,  the  court 
erred  in  refusing  an  application  of  the  inter- 
veners to  set  aside  the  judgment  against  the 
defendants,  because  notice  of  the  hearing  waa 
not  served  upon  the  interveners  nor  waived 
by  them. — Townsend  T.  Driver,  5  CaL  App. 
581,  90  Pac.  1071. 

§  87.    I>lacretion  of  Court. 

[a]  The  limitation  of  one  year  for  the  rem- 
edy by  motion  to  vacate  a  judgment  for  want 
of  personal  service  to  allow  an  answer  to  the 
merits,  under  section  473  of  the  Code  of 
Civil  Procedure,  which  is  wholly  independent 
of  the  remedy  by  appeal,  is  not  affected  by 
the  shortening  of  the  time  for  appeal  from 
the  judgment  for  the  period  of  one  year  to 
the  period  of  six  months  by  the  amendment 
of  1897  to  section  939  of  the  Code  of  Civil 
Procedure,  nor  by  the  fact  that  the  judgment 
has  become  final,  and  the  action  is  not  pend- 
ing under  section  1049  of  that  code.— Pox  t. 
Townsend,  S  Cal.  App.  193,  83  Pac.  272. 
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[b]  8«ttiDg  iBidfl  a  dafanlt  resta  vary  mncb 
ID  tbe  diBcietion  of  tbe  trial  court,  and  itt: 
aetidn  will  not  be  disturbed  unless  tli«  appel- 
late eoart  is  tatisfled  tliat  the  order  is  lo 
C'oly  erroneous  as  to  amount  to  an  abuse  of 
retion,  and  tbia  discration  must  be  an 
impartial  one  gnided  aod  controlled  in  its 
exereiae  by  fixed  legal  principles.  It  ia  to  be 
exercised  in  conformity  witb  tbe  apirit  of  the 
law,  and  in  a  manner  to  subserve  and  not  im- 
pede or  defeat  the  ends  of  aubatautial  jaatica. 
Harris  t.  Morri^  3  Cal.  App.  151,  84  Pac. 
678. 

[e]  Where  tbe  maving  party  wM  In  tha 
employ  of  a  codefendant  who  anawered  tbe 
complaint,  and  who  informed  him  that  an 
intemrban  railwar  company  was  the  owner  of 
tbe  preroiBCB  and  would  take  care  of  the 
suit,  and  that  he  need  not  bother  abont  it, 
and  that  relying  therenpon  he  failed  to  an- 
swer, under  tbe  eircumstancea  be  bed  the 
right  to  rely  upon  tbe  statement  that  tbe 
corporation  whom  be  believed  waa  tbe  real 
party  in  interest  would  protect  him,  and  the 
fact  that  bis  employer  had  answered  was  a 
eireumstance  to  be  considered  by  the  eonit, 
and  the  court  properly  exercised  its  diaere- 
tion  in  favor  of  a  tnal  of  tbe  case  on  its 
merita. — Uoatijo  t.  Sherer  A  Co.,  5  CaL  App, 
736,  91  Pac.  SQL 


§88._ 


-  Gieonds  for  Exercise  of  Dtacre- 


[a]  It  is  not  an  abuae  of  discretion  to  set 
aside  a  default  at  tbe  inatauee  of  one  joint 
defendant  who  relied  on  tbe  promise  of  the 
other  to  defend. — Santa  Barbara  !>.  8.  A  P. 
Co.  ▼.  Thompson,  46  Cal.  S3. 

ib]  Where  defendant  obtains  an  extension 
time  to  answer  but  does  not  file  or  serve 
it,  and  the  plaintiff,  in  ignorance  of  the  order, 
takes  default,  tbe  court  should  open  tbe  de- 
fault on  payment  of  costs. — Swift  v.  Cano- 
van,  47  CaL  86. 

[e]  The  granting  of  a  motion  to  Mt  aside 
a  default  against  a  litigant  through  bia  mia- 
take,  inadveitenee  or  excusable  neglect,  ia 
largely  in  tbe  discretion  of  the  trial  court, 
the  proper  exercise  of  which  should  tend,  In  a 
reasonable  degree,  to  bring  about  a  judgment 
on  the  very  merita  of  tbe  case,  and  a  hesitat- 
ing doubt  should,  aa  a  general  rule,  be  re- 
Bolved  in  favor  of  the  application.  It  la  only 
where  there  is  a  clear  abuse  of  discretion  that 
this  court  will  interfere;  and  no  such  abuse 
appears  in  the  present  case. — Barling  v. 
Weeks,  i  Cal.  App.  455,  88  Pac.  502. 

§  S8.    Absence  or  Illness  o{  Attorney, 

[a]  That  the  attorney  for  the  defendant  did 
not  attend  court  because  of  illness,  not  sud- 
den, bat  under  which  he  habitually  labored 
more  than  a  year  before  the  trial,  rendering 
him  at  times  unable  to  attend  court,  is  no 
ground  for  vacating  the  judgment. — Ekel  v. 
Swift,  47  Cal.  BIS. 

§  92.    Ezctuee     for    Defaalt— Mistake,    Snr- 
pilte  01  Excnaabla  Neglect, 
[a]  A  default  judgment  rendered  against  a 
foreign  corporation,  upon  a  service  of  anm- 


tnona  made  on  ita  fcuaineos  agent  personally, 
who  disregarded  the  aervice  on  tbe  advice  of 
counael  that  it  was  of  no  effect,  wilt  be  set 
aside  on  the  ground  of  "aurpriae"  of  tha  de- 
fendant corporation,  where  it  had  no  notice 
of  tbe  aervice  nntil  after  tbe  entry  of  tha 
default. — Roberta  v.  WUson,  3  CaL  App.  32, 
84  Pac.  216. 

fault 

character  of  "the  mistake  resulting  : 
default  is  to  be  ascertained  by  the  court  from 
tbe  facta  before  it,  and  not  from  the  con- 
cluaion  of  tbe  counsel  or  tbe  party  that  tbe 
act  waa  a  miatake. — Lonuun  t.  Uorris,  7  Cal. 
App.  710,  95  Pac.  907. 


§  96. 


-  Mistake  or  Negligence  of  Oonn- 


[a]  Facts  reviewed  and  held  that  there  was 
no  negligence  on  tbe  part  of  tbe  defendant 
or  his  counsel  and  the  default  ahould  be  set 
aside. — Huart  v.  Ooyeneebe,  56  Cal.  429, 


§  104. 


-  StUBciencr  of  Defense^ 


fault  cannot  be  granted  where  there  ia  i 
showing  of  a  meritorious  defense  to  tbe  ac- 
tion and  tbe  defendant  does  not  ask  to  be 
allowed  to  come  in  and  make  such  defense. — 
Olender  v.  Cryatalline  Uin.  Co.,  149  CaL  482, 
86  Pac  1082. 

§  106.    Persons  Entiaed  to  Eellef. 

[a]  Stockholders,  not  estopped  from  doing 
so,  may  appear  in  tbe  action  m  which  a  void 
judgment  waa  rendered  againat  a  dissolved 
corporation  at  suit  of  a  creditor  commenced 
after  ita  diasolution,  to  move  to  vacate  ancb 
void  judgment,  and  where  anch  motion  waa 
made  within  six  montha  after  the  entry  of 
tbe  judgment  it  waa  not  too  late,  aaanming 
that  the  pfoviaion  of  section  473  of  tbe  Code 
of  Civil  Procedure  is  apidicable  to  a  case  of 
this  character.— kjroBsman  v.  Vivienda  Water 
Co.,  ISO  CaL  579,  S9  Pac  335. 

[b]  Under  section  473  of  the  Code  of  CivU 
Procedure,  providing  that  "When  from  any 
cause  the  summons  in  an  action  has  not  been 
personally  served  on  tbe  defendant,  the  court 
may  allow,  on  such  terms  as  may  be  just, 
such  defendant  or  bia  legal  representative,  at 
any  time  within  one  year  after  the  rendition 
of  any  judgment  in  such  action,  to  answer 
to  the  merits  of  the  original  action,"  a  de- 
fendant served  by  publication  only,  on  an' 
application  made  by  bim  to  vacate  a  judg- 
ment againat  him,  and  to  be  allowed  to  an- 
awer  to  the  merits,  need  not  present  any  ex- 
cuse for  bia  failure  to  appear  except  the  fact 
that  he  was  not  personally  served  with  the 
summons.  In  ineb  a  case  there  is  no  pre- 
sumption of  knowledge  of  the  proceedings  or 
of  inexcusable  negligence  on  his  part.  If 
there  was  any  neglect  on  his  part  to  the  in- 
jury of  the  opposite  party,  which  would  make 
H  inequitable  to  grant  bim  tbe  relief,  proof 
of  each  neglect  and  of  the  eircumstancea 
causing  injury  must  come  from  the  plaintiff. 
Gray  v.  Lawlor,  151  CaL  352,  90  Pac.  691. 
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(  110.  AppUcatloa  or  MeUon — Tlnu  (or  Ap- 
pUc&tiotL 
[•]  An  appliektion  to  open  a  dsfaalt  made 
after  the  adJonmmeDt  of  the  tcTin  at  which 
jadgment  waa  rendered,  cannot  be  entertained 
Trithont  a  ahowing  of  reaeou  wbf  application 
was  not  icade  during  the  term. — Maoonej  v. 
Mahooej,  51  Cal.  IIS. 

[b]  Under  aeetion  473  of  the  Code  of  Givil 
Proeedure  an  application  to  be  relieved  from 
a  default  judgment  tahen  against  a  defendant 
through  hia  mistake,  inadvertence,  eurpriBe, 
or  excuaable  neglect,  in  addition  to  being 
made  within  the  period  of  aiz  months  thereby 
limited,  mast  be  made  within  a  reasonable 
time  after  the  judgment  wae  taken.  What  ie 
a  reasoDBble  time  in  any  ease  depends  upon 
the  circDmatances  of  that  particalar  ease,  to 
be  determined  by  the  court  to  which  the  ap- 
plication ia  addressed. — Smith  t,  Pelton 
Water  Wheel  Co.,  151  Cal.  894,  90  Pae.  934. 

[c]  Where  a  defendant  against  whom  a  de- 
fault jndgment  baa  been  taken,  after  having  ' 
acquired  full  knowledge  of  the  facts,  delays 
for  nearly  four  montlis  the  making  of  an 
application  to  be  relieved  therefrom,  and 
daring  that  period  fails  to  give  any  intima- 
tion to  the  opposing  party  of  hia  intention  so 
to  apply,  a  satisfactory  explanation  excnsing 
the  aelay  mnst  be  made,  otherwise  the  appli- 
cation should  be  denied  on  the  ground  that  it 
was  not  made  within  a  reasonable  time.  In 
the  present  case  the  reasons  urged  to  eiense 
th«  delay  were  properly  held  unsatisfactory 
by  the  trial  court. — Smith  t.  Pelton  Water 
Wheel  C«.,  ISl  Cal.  394,  90  Pac.  934. 


S  116. 


-  Swond  or  SnliMaiiant  Apj^ca- 


[a]  Where  an  order  refnaing  to  vacate  a 
judgment  bj  default  was  .appealed  from  and 
the  appeal  dismissed  by  consent,  such  order 
thereby  became  final.  Bnt  it  seems,  notwith- 
standing it!  finality,  tbst  a  second  motion 
might  be  made  to  vacate  the  judgment  within 
six  months  after  its  entry,  nnder  section  473 
of  the  Code  of  Civil  Procedure;  yet,  where 
a  notice  within  that  time  was  given  of  a 
motion  to  be  made  the  day  after  its  expira- 
tion, the  court  bad  no  jurisdiction  to  grant 
it,  and  prohibition  will  lie  to  prevent  the 
grsDting  of  it.  (By  supreme  court  in  deny- 
ing rehearing.) — Thomas  v.  Superior  Court, 
6  Cal.  App.  629,  92  Pac.  739. 

S  117.  Affldavlta  on  AppUcatlon— BaiiilalteB 
and  Snttciency. 
[a]  The  affidavits  need  on  a  motion  to  va- 
cate a  judgment  by  default  are  not  to  be 
construed  with  the  strictness  applied  to  a 
pleading  In  matters  of  form;  and  the  fact 
that  the  gronnde  of  the  motion  are  stated 
conjunctively  in  the  notice  and  alfidavlts 
filed,  that  "said  defendant  failed  to  answer  in 
time  through  inadvertence,  mistake,  and  ex- 
CDsable  neglect,"  is  not  material.  It  is  suffi- 
cient if  the  facte  proved  justify  the  action 
of  the  court  in  relieving  the  applicant  on 
the  ground  of  inadvertence,  mlstaVe,  or  ex- 
cusable neglect. — Montijo  v.  Sharer  &  Co., 
G  Cal.  App.  786,  91  Pae.  261. 


§  lis. Afflda-vlte  of  Merits. 

Sa]  Although  no  sufficient  separate  affidavit 
jnerits  was  embodied  in  the  affidavits,  yet 
where  the  verified  an  ewer  to  the  complain  I 
was  filed  with  the  affidavits,  and  a  copy 
thereof  was  served  with  the  notice  and  affi- 
davita,  such  verified  answer  is  of  itself  a  suf- 
ficient affidavit  of  merits. — Montijo  v.  Bherer 
*  Co.,  S  Cal.  App.  T3G,  91  Pac.  261. 

[b]  A  motion  to  vacate  and  set  aaide  a 
judgment  by  default,  which  does  not  present 
a  verified  answer,  but  sets  forth  an  affidavit 
of  merits,  which  faUs  to  show  that  the  de- 
fendant had  stated  all  of  the  facts  of  the 
case  to  her  counsel,  but  in  that  regard  merely 
states  "that  affiant  has  fully  and  fairly  stated 
the  facts  coDstitnting  her  defense  to  the 
cause  of  action  set  out  in  the  complaint  in 
said  action  to  her  counsel,"  etc.,  la  insuf- 
ficient; and  an  order  letting  aside  the  judg- 
ment upon  such  affidavit  must  be  reversed. — 
Cooper-Powei  y.  Hanlon,  7  Cat  App,  724,  95 
Pac.  678. 

[c]  A  ve 
defense  is  a  sufficient  affidavit  o 
where  there  is  no  rule  of  court  to  the  con- 
trary, such  answer  may  be  presented  at  the 
hearing  of  the  application  to  set  aside  the 
default. — San  Diego  Realty  Co,  r,  IfcQinn, 
7  CaL  App.  204,  94  Pae.  374. 

VI,     TBIAL  OF  ISSUES. 


§  147.  Torm  and  Oontonta  of  Jndgmont  In 
Oeooral  —  EMltals  as  to  Jnilsdlctional 
Facts. 
[a]  The  correctness  of  a  decision  and  judg- 
ment cannot  be  made  dependent  upon  oral 
statements  mads  by  the  court,  at  the  conclu- 
sion of  the  trial,  as  to  his  intention  to  include 
certain  proviaions  therein  which  were  after- 
wards omitted. — Qates  t.  Qreen,  151  CaL  6o, 
90  Pae.  189. 


§  148.    Form  an 
Sniploaage, 
[a]  Tested  by  the  ordinary  rules  applicable 

to  final  judgment,  the  judgment  in  question 
constitutes  a  final  judgment  for  money  to  be 
enforced  by  writ  of  execution  against  the 
property  of  the  defendantj  and  the  words 
"within  ten  days  from  this  date"  perform 
no  office,  and  on  the  face  of  the  judgment 
are  of  no  force  or  eflfect,  and  cannot  prejudice 
the  substantial  rights  of  the  appellant. — 
Hentig  t,  Johnson,  8  CaL  App.  221,  96  ^as, 
890. 

a  CONPORMITT  TO  PROCESS,  PLEAD- 
INGS, PROOFS,  VERDICT  OB  FIND- 
INGS. 

I  165.  Conformity  to  Ploadlngi  and  Proote 
— In  OeneraL 
[a]  Judgment  for  plaintiff  mnst  be  limttad 
to  facts  stated  in  complaint. — Mondran  v. 
Ooux,  61  Cal.  151;  Beed  v,  Norton,  9B  CaL 
617,  34  Pac  333. 
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S  171.    Pram  for  Sdlof. 

[a]  In  an  action  to  foreclose  an  alleged  lien 
under  a  street  aeaeesment,  a  judgment  in 
fkTor  of  the  defendant,  eonformiug  to  the 
prajar  of  the  answer,  "forever  barring  and 
eitopping  the  plaintiff  from  hereafter  insti- 
tating  or  prosecnting  anj  aetion  against  said 
ilefendant,  or  the  leSl  estate  deecribed  in  said 
complaint,"  must  be  construed  with  reference 
to  the  ease  made  bj  the  pleadings,  and  not 
as  estopping  the  plaintiff  from  proseentiag 
■n  entirely  different  aetion,  or  one  arising 
after  the  date  of  the  judgment. — Gray  t. 
Cohen,  3  CsL  App.  75,  U  Pae.  444. 

TIL  EHTBT,  SEOOBS  Ain>  DOOEETINa. 
g  213.    EffMt  of  Entry  and  BecoriL 

[a]  A  judgment  rendered  in  favor  of  a  de- 
fendant, that  "the  aetion  be  dismissed  and 
defendants  recover  their  costs,"  is  not  a  mere 
dismissal  of  the  action,  which  section  5S1  of 
the  Cods  of  Civil  Procedure  anthorizes  to  be 
made  in  certain  cases  bj  entrj  in  the  clerk's 
register,  and  in  others  by  orders  of  the  court 
entered  opon  the  minutes. — Wood,  Curtis  4 
Co.  V.  UJssonri  Pacific  By.  Co.,  152  Cal.  341, 
ez  Pae.  868. 


SCOPE    OP  REUEDT  AND    FOWEB  OP   COURT, 

I  31 «. 
NATURE  OP  EKBOSS  OR  DEFECTS-^nmiOIAL 

EKROES,  t  33  a. 

-  PROVISIONS    OP    JUDGMENT    NOT    OOS- 
FORMINO  TO  DECISION.  1  23«. 

CLERICAL  ERRORS,  1  23B. 

PARTIES,  g  336. 

NOTICE  OF  APPLICATION  OR  UOTION,  t  38S. 
OPERATION  AND  EFPEOT,  I  3B1. 

S  21S.  Scope  of  B«m«dy  and  Pomr  of  Oonrt. 
[a]  The  power  conferred  upon  the  court  bv 
■eetion  473  of  the  Code  of  Civil  Procedure 
to  amend  a  judgment  entered  through  mis- 
take, inadvertence,  Rrprise  or  excusable 
neglect,  is  not  applicable,  where  the  facts 
show  that  there  is  no  element  of  mistake,  in- 
advertence, surprise,  or  excusable  neglect  in 
the  case.-— Uann  v.  Uann,  6  Cal.  App.  QIO,  92 
Pae.  740. 

§  223.  Natnra  of  Errors  or  Defect!— Judicial 
Errors, 
[a]  Any  judicial  error  committed  in  render- 
ing the  judgment  cannot  be  corrected  bj 
amendment,  but  can  only  be  remedied  by 
appeal  or  motion  (or  a  new  trial. — Mann  v. 
Al&nn,  6  Cal.  App.  610,  B2  Fac.  740. 

g  224.  ._  ProrislonB  of  Judgment  not  Oon- 
f  arming  to  Decision. 
[a1  When  the  judgment  as  entered  by  the 
cleric  does  not  conform  to  that  pronounced  by 
the  eoart,  through  mistake  of  the  clerk,  the 
error  may  be  corrected  on  motion,  even  after 


f  £26.    —  Clerical  Errert. 

[a]  Where  a  defendant  had  been  Informed 
against  for  practicing  dentistry  without  a 
license,  and  bad  been  convicted  of  that  of- 
fense and  judgment  rendered  against  him,  an 
erroneous  recital  in  the  entry  of  judgment 
that  the  defendant  had  been  convicted  of 
praet icing  medicine  without  a  license  is  a 
mere  clerical  mistake,  and  the  court  may 
amend  it  to  make  it  conform  to  the  fact. 
Snch  an  amendment  is  not  the  rendition  of  a 
second  judgment. — Ex  parte  Eornef,  154  Cal. 
356,  B7  Pae.  B9I. 


[a]  If  the  clerk  make  a  mistake  in  entering 
judgment  and  omit  the  names  of  some  of 
the  parties,  the  conrt  will,  on  motion,  allow 
a  correction. — Hann  ▼.  Haley,  45  GaL  053. 

g  235.    Notice  of  Application  or  Uotlon. 

!a]  Notice  of  a  motion  to  amend  the  record 
a  judgment  ie  essential,  where  the  record 
does  not  disclose  the  error,  and  resort  must 
be  bad  to  evidence  aliunde  to  establish  it. 
But  where  a  clerical  misprision  appears  on 
the  face  of  the  record,  the  court  may  at  any 
time,  on  its  own  motion,  or  on  the  motion  of 
an  interested  party,  with  or  without  notice, 
amend  the  record. — People  v.  O'Brien,  4  Cal. 
App.  723,  89  Pae.  438. 

§  237.    Operation  and  Sflect 

[a]  The  amendment  of  the  judgment  to  cor. 
Tect  the  clerical  misprision  therein  did  not 
materially  affect  the  judgment  or  make  It  a 
new  or  different  judgment. — Fox  t.  Stuben- 
ranch,  2  Cal.  App.  8S,  S3  Pae.  82. 

rC    OFENINa  OB  TAOAHNa. 

NATURE  AND  SCOPE  OP  REUEDT.  t  318. 

ACTHOBITT,  I  380. 

ERRORS   AND   IRREOULABITIXS.  1 1<8. 

IN  ENTRY  OP  JUDOUEMT.  )  3*9. 

IN  FINDINGS  OR  OONOLUSIOHS  OP  LAW, 

1350. 

MERITORIOUS  DEFENSE,  |  9SS. 
TIME  FOR  APPLICATION  OR  MOTION,  I  384. 
AFFIDAVITS  AND  OTHER  EVIDENCE,  13T1. 
CONDITIONS  OK  OPENINQ  OR  VAOATINQ,  {  378. 

§  238.    Nature  and  Scope  of  Bemedy. 

[a]  Orden  and  judgments  in  probate  can  be 
vacated  on  motion,  only  for  the  reasons  and 
within  the  time  provided  by  the  code.  Af- 
ter the  lapse  of  that  time  the  remedy  is  by 
independent  Buit. — Estate  of  Welch,  3  Col. 
Pro,  Dec.  303. 

S  239.    Anthority. 

[a]  After  the  lapse  of  the  time  limited  by 
section  473  of  the  Code  of  Civil  Procedure  a 
judgment  not  void  upon  its  face  is  entirely 
beyond  the  reach  of  the  court  that  rendered 
ept  in  a  separate  action,  and  any  order 
rt  pnrportirig  to  vacate  it  is  beyond  the 
jurisdiction  of  the  court,  and  therefore  void. 
Dunsmuir  v.  Coffey,  14S  Cal.  137,  82  Pae.  6S2. 

§  248.    Errors  and  IrregnlarltleB. 

[a]  Subdivision  7  of  section  581  of  the  Code 
of  Civil  Procedure  requiring  diamissal  of  an 
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action  foT  failure  to  make  return  of  urrice- 
within  three  j'eare  must  be  construed  to  apply 
to  pending  ictioDB  which  are  nntried  and  not 
to  actiocB  which  have  gone  to  judgment;  and 
it  cannot  apply  to  an  action  where  eerriee 
was  actoallj  made,  trial  had,  and  a  judgment 
entered,  which  hai  become  final,  and  which 
was  rendered  within  a  year  after  the  com' 
mencement  of  the  action. — Jonei  t.  Qunn, 
lid  Cal.  6ST,  S7  Pae.  S7T. 
[b]  Wbere  a  judgment  foredoaing  a  etreet 
aeeeasment  againat  a  defaulting  defendant 
waa  rendered  upon  evidence  for  plaintiff,  and 
after  due  deliberation,  and  was  not  void  upon 
its  face,  however  eiroQeonl  it  may  be,  an 
order  vacating  the  judgment,  made  upon  the 
judgment -roll,  and  upon  an  affldavit  showing 
a  BaeceaaiDn  to  the  rights  of  the  defaulting 
defendant  pending  suit,  and  upon  a  notice  of 
motion  to  vacate  it  for  want  of  authority 
to  recdei  it  against  the  defaniting  defendant, 
after  it  had  been  dismissed  as  to  fletitiona 
defendants,  but  specifying  no  ground  or  claim 
that  the  judgment  was  rendered  by  reason  of 
any  mistake  or  inadvertence,  or  was  entered 
by  mbprision  of  the  clerk,  was  improperly 
made,  and  must  be  reversed  upon  appeal 
therefrotn. — Worth  v.  Emerson,  3  CaL  App. 
159,  S5  Pac.  661. 

§  249.    In  Entry  of  JadgmoDt 

[a]  Where  the  clerk  of  the  court,  at  the 
request  of  defendants'  attorney,  entered  a 
judgment  different  from  that  rendered  b^  the 
court,  the  error  is  clerical,  and  not  judicial; 
and   the   court  has   power   to   vacate   it,   on 

ElaintiS's  motion,  at  any  time,  and  has  in- 
erent  power  to  correct  it  so  as  to  conform 
to  the  judgment  rendered,  notwithstanding 
the  lapse  of  six  months,  which  period  has  no 
application  to  the  case. — City  and  County  of 
San  Francisco  v.  Brown,  153  Cal.  644,  96  Pac. 
281. 


-  In  Finding  < 


Conclosloiig  of 


[a^  The  superior  court  has  jurisdiction,  on 
motion  of  the  party  entitled  to  judgment,  to 
vacate  a  judgment  as  entered,  which  was  in- 
consistent with,  and  not  supported  by,  the 
fin  dings  of  fact,  and  to  enter  the  proper 
judgment. — Bailerino  v.  Superior  Court,  2 
Cal.  App.  7&S,  84  Pae.  225. 

§  26a.    Meritorious  Detenae. 

[a]  From  tbe  fact  that  the  relief  to  be 
afforded  a  defendant  is  the  privilege  of  an- 
Bwering  to  the  merits  of  the  original  action, 
the  condition  is  implied  that  he  must  have  a 
good  defense  to  the  action  on  the  merits,  had 
in  an  application  to  vacate  the  judgment  he 
must  show  that  such  defense  exists.  Such 
defense  is  sufficiently  shown  in  an  action  to 

S.iet  title  to  land  by  affidavits  to  the  effect 
at  the  defendant  is  and  at  all  times  men- 
tioned and  for  more  than  ten  years  last  past 
has  been  the  owner  of  and  entitled  to  the 
possession  of  the  land  described  in  the  com- 
plaint.— Cray  v,  Lawlor,  151  Cal.  352,  90  Pac 
6ei. 

[b]  Where  the  defendant  affirmatively 
pleaded   in   bis  answer  a  title   in  fee,  and 


ouster  by  plaintiff,  without  setting  (ortli  the 
source  of  his  title,  upon  his  motion  to  vacate 
a  judgment  rendered  for  plaintiff  in  bis  ab- 
seaee,  owing  to  hia  mistake  and  excnaable 
neglect,  he  must  show  a  meritorious  defense, 
and  set  forth  in  his  affidavit  what  ha  can 
prove  in  support  of  the  title  claimed  in  hia 
answer;  and  upon  his  failure  to  do  so,  there 
was  no  abuse  of  discretion  on  tbe  part  of  the 
court  in  denying  the  motion. — Petereon  v. 
Plunkett,  4  CaL  App.  302,  SS  Pac.  283. 

S  264.    Titna  for  Application  or  notion. 

[a]  The  respondent  not  having  been  peraon- 
aUy  served  with  summons,  the  superior  court 
had  the  power,  under  section  473  of  tbe  Code 
of  Civil  Procedure,  upon  a  proper  showing 
and  in  the  exercise  of  a  sound  ifiscretion,  to 
set  aside  the  judgment  as  to  him,  and  to 
allow  him  to  answer  to  the  merits  at  any 
time  within  one  year  after  the  rendition  of 
the  judgment,  even  though  the  proceedings  by 
publication  were  entirely  regular  and  the 
judgment  was  valid  upon  its  face. — Fox  r. 
Townsend,  149  Cal.  SSS,  87  Pae.  82. 

§  271.    Affidavlti  and  Otber  Bvldenc*. 

[a]  On  a  motion  to  vacate  the  judgment, 
all  of  the  affidavits  and  evidence  used  upon 
tbe  hearing  must  be  authenticated  by  bill 
of  exceptions,  purporting  to  contain  them  all, 
to  rebut  tbe  presumption  in  favor  of  the  or- 
der denying  the  motion,  that  other  affidavita 
or  evidence  were  used  upon  the  bearing  of 
the  crder,  than  those  merely  authenticated 
by  certificate  of  the  judge  as  having  been 
used  upon  the  hearing. — Estate  of  Dean,  149 
Cal.  48T,  87  Pac.  13. 

§  276.    Conditions  on  Opening  or  Vacating. 

[a]  The  effect  of  the  qualifying  phrase  "on 
such  terms  as  may  be  just,"  found  in  sec- 
tion 473  of  the  Code  of  Civil  Procednre,  is 
not  to  give  the  eonrt  power  or  discretion  to 
refuse  the  relief  when  the  statutory  condi- 
tions, expressed  or  implied,  are  met,  bnt 
merely  confers  upon  it  the  power,  when  it 
finds  the  defendant  entitled  to  the  relief,  to 
CDasider  whether  or  not  the  defendant  may 
not  have  been  negligent  in  a  degree  amount- 
ing to  laches  or  creating  an  estoppel  and 
whether  or  not  the  plaintiff  or  bis  successor 
may  not  have  innocently,  on  tbe  faith  of  the 
judgment,  incurred  coats  or  expenses  which  the 
defendant  in  justice  should  refund,  and  to  im- 
pose on  tbe  defendant  such  terms  as  may  be 
necessary  to  do  complete  justice  between  the  ' 
parties,  or  to  fix  the  time  for  filing  the  answer 
and  limit  and  define  its  character  so  that  it 
shall  be  addressed  to  tbe  merits. — Gray  ▼. 
LawloT,  161  Cal.  S52,  90  Pae.  601. 


A.    NATXJBE   AND    GBOUNDS   OF    EEM- 
EDY. 

EXI8TEN0B   Ot   OB  BESORT  TO   OTHEB  BBV- 

ED7, 1  aSB. 
WANT    OP    JHRIflDlOTION  —  FALSITT    OP    RS- 

TDRN.      PROOF     OB     BB0ITAL8     AS      TO 

SEBVIOB,  I  30*. 
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ERRORS  AND  ntKEaTJI.ABmES,  |  298, 

DEFENSES  HOT  INTEBF08ED  IN  TORUEB  AO- 
TION— IN  GENERAL,  |  803. 

rxCDSES  FOB  FAILURE  TO  OBTAIN  RELIEF 
IN  FORUER  ACTION— RELIANCE  ON  IN- 
TEGRITY, PKOUISE  OR  STATEMENT  OF 
OPPOSITE  PABTT  OB  ATTOBNEr,  |  BOB. 

—  IflSTAKB.  NEGLIGENOK  OE  UI80OMDD0T 
OP  OOUNBKL.  I  SOB. 

UEBITOBIOirS  CAUSE  07  A(7FI0N  OB  DE- 
FEKSE,  I  Bll, 

PERSONS  ENTITLED  TO  RELIEF,  I  8H. 

FRAUD,  PERJURY,  COLLUSION  OB  OTHEB  OOS- 
DDCT— FRAUD,  |  SIS. 

HATTERS  PRESENTED  AND  DETERHIHZD  IH 
ORIGINAL  ACTION.  |  BIS. 

S  283.  Extotanc*  of  «r  BeMrt  to  Othor  B«iii- 
edy. 

[s]  Where  a  jadgment  hai  bean  obtAined 
hj  frand,  the  eoneet  practice  is  to  move  to 
vacate  the  jadgment  under  section  473  of 
the  Code  of  Civil  Procedure,  which,  If 
granted,  would  afford  the  most  expeditiooi 
mode  of  securing  a  defenie  of  the  action; 
bnt  if  it  is  nnsucceBBful,  the  injured  part;r  is 
entitled  to  a  regular  trial  in  equity  upon  the 
isBoe  of  fraud  in  its  proenrement. — Estudillo 
V.  Seenritr  Lon  ete.  Co.,  U»  Cal.  556,  S7 
Pac  19. 


six  montha  after  judgment,  to  be  relieved 
therefrom,  when  taken  against  the  moving 
party,  through  his  mistake,  surprise,  or  ex- 
CDssble  neglect,  though  it  may  include  mis- 
take superinduced  bj  fraud  of  the  other 
party,  is  merely  cnmulative,  and  does  not  ex- 
ctode  or  displace  the  remedy  in  equity,  nor 
is  it  an  adequate  substitute  therefor. — Bacon 
T.  Bacon,  ISO  Cal.  477,  89  Pae.  817. 

j  294.    Want  of  JnrlsdlctioD— Falsttr  of  B»- 
turn.  Proof  or  Bedtala  aa  to  Serrlca. 

[a]  A  judgment  by  default,  based  upon  a 
service  of  aummons  by  publication,  canceling 
a  certificate  of  purchase  for  certain  state 
school  lands,  and  foreclosing  the  holders' 
'  rights  thereunder  in  such  lands  on  account 
of  nonpayment  of  the  interest  on  the  balance 
of  the  purchase  price,  held  not  to  be  void 
on  ita  face  for  failnie  of  the  affidavit  for 
publication  of  aummona  to  State  fact*  snfB- 
cient  to  give  the  court  jurisdiction  to  order 
service  by  publication,  on  the  authority  of 
Bne  V.  Qninn,  137  Cat.  651,  66  Pac.  216,  70 
Pae.  732;  Weis  v.  Cain,  140  Cal,  xrii,  73  Pac. 
980;  People  t.  Norria,  144  Cal.  422,  77  Pac 
998;  People  v.  Uason,  144  Cal.  770,  7S  Pac. 
1113,  and  Sharp  v.  Salisbury,  144  Cal.  721,  78 
Pae.  282.— Cargile  t.  Silabee,  148  Cal.  25S,  82 
Pae.  1041. 

§  29fi.    Bmn  and  Irregttlaritte*. 

[a]  Where  the  times  within  which  a  direct 
attack  upon  a  judgment  by  motions  for  a  new 
trial  or  appeal,  on  the  ground  of  error,  have 
fully  elapsed,  without  such  proceedings  hav- 
ing been  taken,  the  judgment  is  conclusive, 
and  not  subject  to  attack  either  directly  or 
eollatetally  on  the  ground  of  error. — Welsh 
T.  Eoeb,  4  Cal.  App.  571,  88  Pac.  601, 
Cal.  DI(M( — «Bfi 


[•]  A  person  bearing  the  name  of  s  defend- 
ant sued,  if  he  is  duly  served  with  sum- 
mons and  permits  judgment  to  go  against 
him  hy  default,  cannot  maintain  an  action 
to  enjoin  the  execution  of  the  judgment  upon 
the  mere  ground  that  he  was  not  in  fact  Ua- 
ble  on  the  obligation  which  formed  the  basis 
of  the  judgment. — Brum  v.  Ivins.  154  Cal.  17 
129  Am.  at.  Bep,  137,  96  Pac.  876. 


S  306.  BxensoB  for  FaOura  to  Obtain  Bellaf 
In  Fornur  Action— B«Uaiice  on  Intasrltr, 
Promlso  or  Statoment  of  Opposlta  Par^ 
or  Attorney. 


tors,  who  were  also  residuary  legatees,  that 
the  legacy  to  her  was  in  the  sum  of  <2,000, 
failed  to  appear  at  the  distribution,  her  reli- 
ance upon  the  statements  of  those  who  then 
stood  In  fiduciary  relations  to  her  could  not 
be  charged  to  her  as  negligence. — Bacon  t. 
Bacon,  laO  Cal.  477,  69  Pac,  317. 

§  SOS.    Mistake  NegUgonca  ot  UlacMi- 

dact  of  CoanseL 

[a]  The  power  of  a  court  of  equity  to  re- 
lieve against  judgments  is  not  confined  to 
cases  where  they  have  been  procured  by 
fraud,  but  extends  also  to  judgments  wrong-  , 
fully  given  by  reason  of  mistake  either  of 
the  court  or  of  the  injured  party  nnmixed 
with  fraud,  and  not  the  result  of  the  negli- 
gence of  the  injured  party. — Bacon  v.  Bacon, 
150  Cal.  177,  89  Pae.  317. 

[b]  Where  the  complaint  shows  no  mistake 
of  fact  on  plaintiS's  part,  and  the  only  mis- 
take, if  any,  was  in  accepting  the  opinion 
of  plaintiflTt  own  attorney,  as  matter  of 
law,  that  the  claim  of  a  water  right  on  the 
part  of  the  city  was  superior  to  that  of  the 
plaintiif  as  a  riparian  owner  on  the  stream, 
which  alone  led  it  to  make  default  in  an 
action  to  quiet  the  city's  title  to  the  water 
against  the  adverse  claim  of  the  plaintiff, 
the  rule  is  applicable  that  "neither  the  ignor- 
ance, the  blunders,  nor  the  misapprehension 
of  counsel,  not  occasioned  by  the  advene 
party,  is  any  ground  for  vacating  the  judg- 
ment or  decree."— Am estoy  Estate  Co.  v.  City 
of  Los  Angeles,  6  Cal.  App.  273,  90  Pac  12. 

§  311.  HeritoTiont  Omim  of  Action  or  !>•- 
fonae. 
[a]  In  order  to  support  an  action  in  eoulty 
to  vacate  a  judgment  in  favor  of  the  detend- 
ant,  on  the  alleged  grounds  that  it  was  ob- 
tained by  frand  and  undue  influence,  and 
that  plaintiff  and  her  deceased  tiusband  had 
good  and  substantial  partial  defenses  to  the 
action  in  which  it  was  obtained,  it  is  abso- 
lutely necessary  that  both  of  these  gronnda 
be  established,  and  if  plaintiff  fail  upon 
either,  she  must  fail  in  the  suit.  Failing  to 
establish  the  fraud  or  undue  influence  al- 
leged, it  is  immaterial  whether  the  partial 
defenses  are  proved  or  not. — Heed  v.  Bank 
of  Uklah,  148  Cal.  96,  82  Pac  845. 
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S  312.    ParBooa  BnttUed  to  S«Uef. 

[a]  Where  tha  right  to  an  aeeonnting  la 
tb«  fore  closure  suit  wae  prevented  by  the 
fiand  alleged,  the  right  to  maintain  the  ac- 
tion does  not  depend  upon  the  readiness  and 
ability  of  the  plaintiffs  to  pay  the  amount 
found  due  upon  the  accounting.  They  ate 
entitled  to  a  correct  determination  of  the 
amount  of  their  indebtedness  and  to  have  the 
mortgaged  premiaea  sold  under  a  proper  de- 
cree. The  doctriae  of  restoration  under  re- 
■citaion  of  a  contract  haa  no  application  to 
cases  of  this  kind. — Estudillo  t.  Seenritf 
I^an  Bte.  Co.,  U9  Cal.  SSe,  87  Pae.  IS. 

8  SIS.    Fraud,  Perjnirt  Oollnalon,  oi  OUier 
Oondoct— Fraud. 

[a]  Th«  gravamen  of  the  rnle  a*  to  ax- 
trinaic  fraud  or  mistake  lies  in  the  fact  tbat 
thereby  "the  unaucceteful  party  baa  been 
prevented  from  exhibiting  fully  his  caae," 
and  consequently  that  there  haa  been  "no 
adveraarjr  trial  or  deeiaiou  of  the  isaue,"  or 
"no  fair  submission  of  the  controversy." 
Where  the  unsucceaafnl  party  has  bsen  thus 
hindered,  he  ia  not  to  be  refused  reliat  on  the 
ground  tbat  tbe  fact  on  which  hia  defense 
or  claim  in  the  original  action  depended,  and 
by  which  he  expects  to  bring  about  a  differ- 
ent result  in  the  new  suit  for  equitable  re- 
Iief_,  was  technically  in  issue  in  tha  original 
action  or  proeeeding,  or  was  necessarily  de- 
cided by  the  court  in  that  action,  and  con- 
eluded  by  tbe  judgment  beyond  reach  on 
collateral  inquiry. — Bacon  y.  BaeoD,  IBO  CaL 
477,  8B  Pac.  31T. 

[b]  A  Boit  iq  equity  to  review  a  judgment 
for  frand  or  mistake  is  a  direct  proceeding 
against  the  judgment,  and  not  a  collateral 
attack. — Baeon  v.  Bacon,  ISO  Cal.  477,  S9 
Pae.  ai7. 

[c]  Eqaity  will  not  relieve  from  the  effect 
of  a  judgment  elaimed  to  have  been  obtained 
by  fraud  when  the  frand  charged  relates  to 
matters  upon  which  tbe  judgment  was  regu- 
larly obtained  and  where  an  opportunity  was 
given  to  the  party  against  whom  it  was  en- 
tered   to    contest    the    matters   in    issue    or 

f resent  any  defense  which  was  available — 
raud  which  was  directed  to  or  bore  upon 
the  claim  or  issue  which  was  before  the 
eonrt  for  determination,  as  when  a  judgment 
i>  entered  npon  a  fraudulent  claim  or  is 
procured  by  false  testimooy,  where  tbe  party 
bad  an  opportDnity  to  be  heard  as  to  these 
matters.  Bach  rule,  however,  haa  no  appli- 
cation to  extriuBie  or  collateral  fraud,  for 
which  equity  will  relieve  from  a  judgment 
obtained  thereby.  Such  fraud  operates  not 
npon  matters  pertaining  to  the  judgment  it- 
self, but  to  the  manner  in  whicb  it  ia  pro- 
cured, and  the  principal  ground  apon  which 
eqnity  affords  relief  is  that  by  reason  of 
tha  fraud  practiced  upon  the  party  against 
whom  the  judgment  was  obtained  there  was 
no  adversary  trial  of  the  issues  in  the  ac- 
tion, and  that  he  was  prevented  through  such 
fraudulent  act  of  his  adversary,  and  with- 
out any  fault  on  hia  own  part,  from  present- 
ing a  meritorlouE  defense  to  the  action,  The 
facts  of  tha  present  case  constitute  one  of 
extrinsic  or  collateral  fraud. — lilood  t.  Tem- 


[d]  In  an  attack  is  eqnity  by  defendants 
npon  judgments  for  fraad,  or  want  of  jatis- 
dietion,  a  showing  must  be  made  in  either 
caae  of  facts  extrinsic  to  the  record.  There 
must,  in  a  ease  of  frand,  be  a  showing  of  ei- 
triniie  frand  on  the  part  of  the  plaintiff.  If 
the  action  is  based  npon  tbe  want  of  juris- 
diction of  the  persons  of  the  defendants,  the 
presumption  tbat  they  were  duly  summoned 
mnst  be  overcome  by  an  eztrinaic  showinfr  of 
facta  to  the  contrary.— "Welsh  t.  Eoeh,  4  CaL 
App.  671,  88  Pae.  604. 

§  319.  Hattaia  PreBeiit«d  and  DetmnlnMI  In 
Original  AcUon, 
[a]  Where  the  judgment  set  forth  in  the 
complaint  shows  tbat  it  was  not  merely  ren- 
dered by  default,  but  that  it  was  ordered 
in  accordance  with  the  prayer  of  the  com- 
plaint, the  presumption  is  thst  it  was  ren- 
dered npon  competent  evidence,  and  the  plain- 
tiff cannot  be  heard  in  this  proceeding  in 
eqnity  to  question  the  snfficieney  of  the  evi- 
dence presumably  before  the  court,  which  was 
by  it  determined  to  warrant  the  judgment, 
and  an  inconsistent  averment  that  it  was 
an  unauthorized  and  void  judgment  by  de- 
fanlt  ia  controlled  by  the  judgment  set  forth. 
Amestoy  Estate  Co.  v.  City  of  Loa  Angele^ 
Q  CaL  App.  £73,  90  Pac.  42. 

B.    JUBISDICnON  AND  PB0CEEDIN03. 

UMITATIOKS  AND  LACHKS.  |  828. 

FBAUD   IN  PBOCURIKQ  JIFIKIUEKT,  |  JM. 

OOMPDTATIOB  OP  FEBIOD,  |  826. 

PLEADINO,  I  B27. 

AYEBUENTg     BEABIMS     UPOD     LDflTA- 

TIOK.  IBSBtt. 

AVERMENTS  A8  TO  FRAUD.  I  BBO. 

ETIDENCE  —  ACMISSIBIUTY      AND     BTJmCi' 

ENCY,  1  88a. 

§  323.    IJmltations  and  Laches. 

[a]  Application  for  equitable  relief  against 
judgment  is  too  late  when  made  two  yean 
after  the  discovery  of  the  facta. — Keal  v. 
Byera,  45  CaL  Z34. 

[b]  The  facts  found  and  adjudged,  after  the 
lapse  of  tbe  time  in  which  to  asaaU  them  for 
insufficiency  of  the  evidence  npon  motion 
for  new  trial  or  npan  appeal,  are  not  sub- 
ject to  attack  in  any  form,  on  the  ground 
that  the  facts  stated  In  tha  findings,  and 
upon  which  the  judgment  is  baaed,  are  not 
tme.— Welsh  t.  Koch,  i  CaL  App.  671,  Sft 
Pae.  004. 

S  324.  -~~  Fraud  In  Procnilns  JUgmoit. 
[a]  Although  the  facts  canatituting  the  al' 
leged  fraud  were  known  by  plaintiffs  within 
six  months  after  tha  decree,  and  although  > 
motion  to  vacate  the  decree  on  the  grouod 
of  surprise  and  excusable  neglect  was  msde 
under  aection  473  of  the  Code  of  Civil  Pro- 
cedure, and  denied,  tbe  alleged  fraudulent  eol- 
lusion  did  not  thereby  become  res  adjadieila, 
and  relief  in  equity  against  it  was  not  barred, 
the  remedy  therefor  not  being  adequate  un- 
der that  section.    [MelWland,  J.,  dissenting.] 
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Bitadillo  r,  SeenritT  Loan  ate.  Co.,  U9  Cbl. 
658,  87  Pbc  19. 

§  32S.    Oompntatton  of  Pariod. 

fa]  Where  no  independent  laehea  wu  aliown, 
wbieh  eonld  bave  prejudiced  the  defendsntB, 
nad  nothing  appear*  to  have  pat  the  pEaia- 
tiff  upon  iaqtuiy  prior  to  the  aetnal  dispov- 
Mj  of  the  mistake,  the  Btstnte  of  limitations 
only  began  to  run  from  the  time  of  flucb  dis- 
covery.— Bacon  t.  Bacon,  160  Cal,  477,  8B 
Pae.  317. 

[b]  Under  nbdiTigion  4  of  MCtion  838  of 
the  Code  of  Civil  Procedure,  an  action  to  ut 
adda  a  jndgment  against  an  anoeiation,  on 
the  ground  that  it  waa  obtained  throagh  th* 
frandnlent  failnre  of  the  diatriet  board  of 
agricaltDie  to  plead  certain  faeta  that  would 
have  been  a  good  defenae  to  the  action  in 
irbieh  the  judgment  wai  rendered,  muat  be 
eonunenced  within  three  years,  but  the  period 
of  limitation,  does  not  begin  to  ma  until  af- 
ter the  discovery  ef  the  facta  constituting  the 
fimnd. — People  v.  San  Joaquin  etc  And.,  151 
Cal.  797,  91  Fao.  740. 

§  327.     Pleading, 

(a]  Where  tile  record  ihowa  that  the  action 
of  the  anperior  eonrt  was  invoked  by  motion 
only  to  set  aside  s  judgment  on  the  ground 
of  frsnd,  without  any  complaint  or  other  plead- 
ing, the  proceeding  cannot  be  considered,  either 
in  form  or  in  subetanee,  a  loit  in  equity  for 
sacb  relief;  nor  can  the  written  admusion 
of  (rand  and  consent  of  the  nataraliied   per- 


the  granting 
I  of  Uie  motio 


of  the  motio: 


e  juns- 


113  Am.  St.  Bep.  354,  84  Pae.  152. 


fraud  in  ita  procurement,  and  to  vacate  the 
sal«,  and  cancel  the  certificate  and  deed,  and 
for  an  accoanting,  which  alleges  a  fraudulent 
eoUusion  between  the  attorney  for  the  plain- 
tiffs, who  were  mortgagors  defendant  in  fore- 
cloHure,  and  who  had  instructed  him  to  de- 
fend against  the  mortgagq  debt,  and  the  at- 
torney for  the  mortgagee,  who  jointly  stipn- 
lated  for  a  default  judgment  for  the  lull 
amount  claimed  by  fraud,  knowing  that  the 
mortgagee  had  received  moneys  to  the  use 
of  the  mortgagors  in  the  sum  of  $B,600,  for 
which  it  bad  failed  to  account  or  to  credit 
upon  the  mortgage  debt,  and  that  the  prop- 
erty was  agreed  to  be  sold  by  a  commJssloneT 
who  waa  clerk  for  the  attorney  of  the  mortgagee, 
and  who  waa  caused  to  disregard  the  rights 
of  the  mortgagors  in  the  sale  with  intent  to 
deprive  plaintiSs  of  their  lands,  shows  a  fraud 
extrinsic   to   the  merits,  and   states   snfflcient 

Sooiid  in  equitj'  for  the  relief  sought. — Estu- 
Uo  T.  Security  Loan  ate.  Co.,  140  CaL  S56, 
87   Pm.   19. 

[e]  Held,  that  the  complaints  of  the  plaJntitTs 
assaiBhg  judgments  do  not  state  tacts  suffi- 
cient to  warrant  relief  in  equity,  and  npon 
their  declining  to  amend,  judgment  properly 
paned  against  them. — Weld)  V.  Koob,  4  CkL 
App.  STl,  88  Fac  604. 


[d]  Tfaongh  a  eomplaint  In  equl^  to  vaeata 
a  judgment  may  disclose  a  sufficient  ground 
for  relief  by  motion  under  section  473  of  the 
Code  of  Civil  Procedure,  addressed  to  tbe 
discretion  of  the  court,  for  a  mistake  of  law 
on  tbe  part  of  the  defendant's  attorney,  had 
such  motion  been  made  in  time,  yet  tbe  time 
having  elapsed  for  sueb  motion,  the  mere  aver- 
ment of  such  mistake  of  law  in  the  complaint, 
not  oocasioQcd  by  any  act  of  the  defendant 
eansing  the  plaintiff  to  default  in  an  action 
brought  1^  the  defendant  to  quiet  title  to  a 
water  right  against  tbe  plaintiff,  states  no 
cause  of  action  for  relief  in  equity  against 
the  judgment  in  such  action. — Ameetoy  Estate 
Co.  V.  City  of  Los  Angeles,  6  Cal.  App.  273, 
SO  Pae.  42. 

I  3201/1.    ATntnents  T**"^"t  upon  Llmt 

tatloiL 
[a]  A  complaint  by  a  life  member  of  a  dis- 
trict agricultunil  society,  to  set  aside  a  judg- 
ment and  deed  of  ita  property  under  execu- 
tion and  a  deed  by  the  society,  for  its  bene- 
fit and  that  of  its  members,  alleged  to  have 
been  procured  by  fraud  of  its  officers  and 
certain  defendants,  which  shows  that  such 
deeds  were  of  record,  and  that  the  alleged 
frauds  took  place  about  seven  years  before 
tbe  commencement  of  the  action,  and  merely 
alleges,  in  general  terms,  "that  the  plaintiff 
did  not  know  or  have  the  means  of  knowing 
or  discovering  said  acts  of  fraud  hereinbe- 
fore specifically  alleged  until  within  three 
years  neit  before  the  commencement  of  this 
action,"  is  insufficient  to  take  the  case  out  of 
the  operation  of  the  statute  of  limitations,  and 
demurrers  thereto  pleading  the  bar  of  tha 
statute  were  properly  sustained. — Den  ike  v. 
Santa  Clara  Valley  Agr.  Soc,  0  CaL  App.  226, 
98  Pae  687. 


§  830. 


-  Arerments  aa  to  Fraad. 


by   fraud   ( 

of  summon-, -, 

allegations  of  specific  facts  contained  in  tbe 
affidavit  are  controverted  by  its  allegations. — 
CargUe  v.  Silsbee,  146  Cal.  259,  82  Pao.  1044. 
[b]  Judgment  Tefusins  to  set  aside  a  judg- 
ment by  default,  basea  on  a  publication  of 
summons,  canceling  a  certificate  of  purchase 
of  school  lands,  affirmed  on  tbe  authority  of 
Cargile  v.  Silsbee  (aopral.— "  -       - 

148  Cal.  269,  82  Pae.  1 
&n  allegation  in 

the  judgment,  that  the  failure  to  i 
up  the  so-called  defense  in  the  action  in  wbicb 
tbe  judgment  was  rendered  "was  not  discov- 
ered by  the  plaintiff,  or  the  said  relators,  or 
any  of  them,  until  irlthin  two  months  next 
before  tbe  commencement  of  this  action,"  is 
not  suffldent  to  excuse  tbe  delay  in  bringing 
tbe  action  after  three  years  from  the  rendi- 
tion of  the  judgment,  when  the  complaint 
does  not  allege  any  reason  for  the  failure  to 
make  the  discovery,  nor  state  that  any  dili- 
gence bad  been  exercised,  nor  show  that  If 
reasonable  diligence  bad  been  exercised,  it 
would  not  have  been  discovered  sooner.-^PM- 
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fla  V.  SkB  Joftqnlii  et«.  Amil,  Ifil  CaL  7S7,  Dl 
*o.  740. 

f  SM.    Svldenctt— AdmlnlblUtT   ud   Bam- 

^a]  In  the  suit  in  equity  whtcb  inToIves  a 
direct  attack  apon  the  pudf^ant  on  the  gronnd 
of  the  mistake,  the  onginal  will  was  properly 
introduced  in  evideuee  to  eatablUh  the  mietake 
and  the  right  oil  the  plaintiff,  and  to  show 
the  injJDr^  reonltinK  to  her  from  the  errone- 
ous distribution. — Bacon  t.  Baeon,  ISO  Cal. 
iT7,  B»  Pao.  ai7. 

XL    OOLI.ATEBAI.  ATTACK. 

A.     JUDGMENTS     IMPEACHABLE     COL> 

LATEBAIiLT. 

I  336.    In  OenaraL 

[a]  A  judgment  must  be  Toid  on  its  face  in 
order  to  be  the  subject  of  a  ooUateral  attack. 
Emerr  v.  Kipp,  1S4  CaL  S3,  129  Am.  St.  Bep. 
141,  B7  Pae.  17,  IS  L.  B.  A.,  N.  S.,  9S3. 

§  S37.    Court!  at  Other  Tribimala  Bendarlng 
Judgment, 

[a]  The  doctrine  of  the  eonduaiveness  of 
judgmentg  against  collateral  attack  applies 
to  judgmente  of  the  superior  court  in  proDate 
and  guardianship  as  well  aa  to  those  in  any 
other  branch  of  its  jurisdiction. — Guardian- 
ship of  Tieadwell,  3  Cof.  Pro.  Dec.  300. 

B.  QEOUNDS. 
S  SSO.  Want  ot  Jnilsdlctlon — Presnmptitnu 
u  to  Oenenl  or  Superior  Jnriadlctlon. 
[a]  WbeneTer  the  jurisdiction  of  the  persons 
«  the  defendants  is  attacked,  it  is  presnmed 
that  the  record  of  the  jadgmeut  speaks  the 
truth,  if  it  does  not  show  the  contrary  on  its 
face,  and  the  burden  of  proof  of  want  of 
jurisdiction  is  upon  the  attacking  party. — 
Welsh  ▼.  Eoeh,  i  Cal.  App.  5T1,  fiS  Pac.  604. 


A.     JUDGMENTS  OPERATIVE  AS  BAB. 
JUDOHENT  OF  FEDERAL  COUBT,  i  BSS. 
DB0I8I0N   OS   MERITS— WHAT    CONSTITUTEa, 

i  880. 
JUDGUENT   ON   DIBOONTItTUANOE,   DISUISSAL 

OR    NONSUIT  —  NONSUIT    OR    INVOLOK- 

TAET  DISMISSAL.  1  400. 
JDDQHEHT  ON  DEMURRER,  I  404. 
TUDOMENTS  IN  A0TI0N8  RELATINQ  TO  LAND 

— MOBTOAGE  FORECLOSURE,  1  413. 

§  see.    Jodgment  of  Federal  Court. 

[a]  Where  an  action  for  the  specific  per- 
formance of  a  contract  for  the  tei«  of  land, 
originally  brought  in  a  state  court,  Is  re- 
mored  by  the  defendant  to  the  circuit  court 
of  the  United  States  on  account  of  the  di- 
verse citiienship  of  the  parties,  and  thereafter, 
while  a  demurrer  to  the  complaint  therein  was 
pending  and  undecided,  the  plaintifF  volun- 
tariiy  obtains  a  dismissal  of  the  action  by 
the  federal  court  and  the  entry  of  a  judg- 
ment of  dismissal,  such  judgment  is  not  a 
bta  to  a  subsequent  action  in  the  state  court 


§  369.  Decision  oB  Merits  —  Wbat  Oontfl- 
tatee. 
[a]  In  an  action  on  a  bond  filed  to  relesss 
attachment,  a  judgment  on  the  pleadinn  ii 
a  judgment  on  the  merits  under  our  code.— 
BaUey  v.  Aetna  Indemnity  Co.,  5  Cal.  App. 
740,  01  Pee.  418. 

§  400.  Jndgment  cm  DIacontlnnance,  DU- 
missal,  or  Nonsuit — Nonsnlt  oz  lUTOlnn- 
tary  DlamlsaaL 
[a]  A  judgment  of  nonsuit,  rendered  in  sn 
action  of  ejectment,  on  motion  of  the  defend- 
ants, decides  nothing  on  the  merits  of  th« 
ease,  and  determines  nothing  as  to  the  title 
of  plaintiff,  or  defendants;  but  it  simply 
operates  as  a  dismissal  of  the  case  for  wsst 
of  sufficient  proof  as  to  the  title  of  the 
plaintiff,  and  is  not  a  bar  to  a  subseqaent 
action  by  tlie  plaintiff  upon  the  same  caue 
of  action. — City  and  County  of  San  Franeiiu 
T.  Brown,  153  CaL  044,  96  Pae.  E81. 

S  401.    Jndgntant  on  Demurrer. 

[a]  The  final  jndgment  rendered  npon  de- 
murrer to  the  complaint  is  not  a  bar  to  a 
subsequent  action  tor  appropriate  relief  un- 
der proper  averments,  showing  a  cause  of 
action.— Melvin  t.  Uelvin,  &  CaL  App,,  eS4, 
07  Pac.  606. 

§  412,  Jndgmente  la  Actions  *^1fti"j  to 
Land— Mortgage  Foreclosure. 
[a]  Where  plaintiff,  the  tesUtor  and  the 
appellant  were  members  of  a  partnership  to 
which  the  land  bad  belonged,  and  appellant 
had  retired  from  the  firm,  selling  all  his  ia- 
terest  therein,  and  taking  a  mortgage  as 
the  land  for  1 15.000,  a  former  judgment 
against  him  upon  foreclosure  thereof,  adjudg- 
ing  that  he  had  agreed  to  foreclose  only  loi 
the  amount  actually  due,  which  had  been 
fully  paid  before  suit,  and  that  nothing  was 
due,  was  res  adjudicata  against  appellant  in 
the  partition  suit  that  he  had  no  interest  in 
the  property. — Simmons  t.  Bowe,  4  CaL  App. 
762,   SO  Pac.   6S1. 


§  lis.  Identity  (tf  Cause  of  Action  and  Sub- 
ject Matter, 
[a]  A  judgment  is  a  bar  to  another  actioa 
between  the  same  parties  when  no  new  fset* 
have  arisen  which  change  the  legal  retatioss 
of  the  parties. — Hosmer  r    ■"-"-  --    "   "-' 


.  Wallace,  SI  C*L 


36S. 

§  420.    Theory  of  Action  or  RecoTary. 

[a]  A  former  judgment  in  an  action  to  quiet 
title,  brought  by  the  vendor  against  the  pn^ 
chaser,  after  the  vendor  bad  retaken  posKi- 
■ion,  in  which  the  purchaser  pleaded  the 
contract  of  sale  and  alleged  performsnc 
thereof  to  the  date  of  ouster,  and  filed  s 
cross- complaint  praying  judgment  for  a  n- 
turn  of  the  purchase  money  paid,  but  did  net 
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*^ege  a  resciuion  »f  tlie  contract  of  sale,  is 
not  res  adjudicata,  in  bar  of  a  lubsequant 
action  to  recover  the  purehase  monej'  paid,  in 
which  a  reseiBsion  of  the  contract  of  «ale  i* 
alleged  and  adioitted. — Heilig  t.  Parlin,  134 
CaL  »9,  66  Pae.  186. 
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diBmisBed  by  plaintilt,  and  doee  not  purport 
to  make  an;  order  or  diieetiou  upon  the 
part  of  the  eonrt,  tbe  doctrine  of  intend- 
ment in  favor  of  the  judgment  cannot  be 
narried  to  the  extent  of  presuming  that  done 


§  435.    In  a«iieraL 

[a]  A  judgment  in  a  former  action  againit 
a  corporation  based  upon  notes  issued  to  the 
directors  of  the  corporation  bj  their  own 
Totea,  which  were  adjudged  invalid  and  were 
eanededj  in  which  tbe  indebtednesi  of  the 
corpoiatiOB  upon  the  consideration  of  the 
notes  was  not  passed  upon  or  adjudicated,  ii 
not  a  bar  to  a  subsequent  cauae  of  action 
on  behalf  of  the  directors,  based  upon  an 
account  stated,  and  upon  a  qaantiim  meruit 
for  BCrvicea  rendered  and  for  monej  loaned 
and  monej'  expended  by  them  for  the  use 
and  benefit  of  tbe  corporation. — Shivel;  v. 
Eareka  Tellorinm  Gold  Min.  Co„  5  CaL  App. 
236,  8»  Pac.  1073. 

XIV.     CTONOLUBIVENESS  OF   ASJUDIOA* 

TION. 
A,    JUDGMENTS    CONCLUDED   IN   GEN- 
ERAL. 
§  436.    Natnie  and  BnitililtaB, 

[a]  Tbe  judgment  of  a  court  having  jnris- 
diction  of  the  subject  matter  and  tbe  par- 
ties is  as  to  the  thing  adjudged  conclusive 
on  all  the  parties,  regardless  of  the  question 
whether  the  thing  was  correctly  adjudged 
or  not,  and  is  neither  subject  to  eollateral 
attack  in  any  manner,  nor  subject  to  direct 
attack,  by  appeal,  motion,  or  bill  of  review 
except  in  the  manoer  and  within  the  time 
prescribed  and  allowed  by  law, — Pbilbrook 
r.  Newman,  14S  Cal.  172,  SS  Pac.  772. 
fi  439.  ConrtB  Kenderlng  Jndgment—Infeitor 
Conrta. 

[a]  The  district  court  is  a  superior  court  of 
general  jurisdiction^  and  its  judgment  upon 
any  subject  within  its  power  is  conclusive  be- 
tween tbe  parties  in  every  collateral  issue, 
nntU  reversed.— Webb  v.  Hanson,  3  Cat.  103, 
105. 

B.     PERSONS   CONCLUDED. 
IDENTITY  OP  PERSONS,  t  *SB- 
PABTIEa    TO   BEOOBD— INTBBTENERS,  I  4«3. 
PEBSON8     aOBUITTINa     INTBBESTS     TO     Al>- 

JDDICATION,  i  465. 
PERSONS   BOED  BY  WRONG  MjUIB,  I  405  U . 
AKCESTOB  AKD  HEIRS,  I  474. 
EXECUTORS  OB  ADUINISTBATOBB  AND  HEIRS 

OB  DISTBIBDTEES,  1  4TB. 
HUSBAND  AND  WIFE,  |  479. 
OITY  OFFIOESa  OB  BOABDS.  i  4H1, 

S  458.    IdttttHy  of  Persona. 

[a]  A  judgment  cannot  operate  aa  an  es- 
toppel except  where  it  is  given  in  a  cause 
between  the  same  parties  or  their  privies. — 
8Uva  T.  Hawkins,  1S2  Cal.  138,  92  Pac.  7S. 
§  462.    Parttea  to  Record— Interreners. 

[a]  Where  the  judgment  entered  recited 
that  the   action  a*  to  the  interveners  was 


S  460.  Penoni  Submitting  Interests  to  Ad- 
judication. 
[a]  Is  ejectment  against  a  tenant,  if  the 
landlord  assumes  tbe  defense  and  puts  his 
title  in  issue,  the  judgment  rendered  therein 
binds  him,  as  evidence  by  way  of  estoppel, 
as  if  be  had  been  made  a  party  defendant. 
BuBsell  V.  Mallon,  38  Cal.  £59. 

S  4e6Vi.    FerBons  Sued  by  Wrong  Name. 

[a]  A  judgment  is  binding  upon  tbe  party 
served,  even  though  he  may  have  been  sued 
or  served  by  a  false  or  fictitious  name.  If 
so  sued  and  served,  he  must  come  in  and  set 
up  the  misnomer  and  whatever  defense  he 
may  have,  or  else  be  held  concluded  by  the 
judgment. — Brum  v,  Ivins,  154  Cal.  17,  129 
Am.  St.  Rep.  137,  96  Pac.  876. 

[b]  While  identity  of  names  raises  merely  a 
presumption  of  identity  of  person,  and  there 
ma^r  be  many  persooB  bearing  the  name 
designated  as  that  of  tbe  defendant  in  tbe 
proceeding,  the  only  individual  of  that  name 
who  becomes  a  party  to  the  suit  is  the  one 
who  ia  eerved.  If  he  is  not  liable  upon  the 
cause  of  action  Bet  up,  he  has  bis  opportunity 
to  assert  that  defense  when  be  is  by  service 
brought  into  the  action.  Failing  to  do  so, 
be  cannot,  after  judgment  has  gone  against 
bim,  resist  its  enforcement  on  the  ground 
that  he,  although  named  in  the  proceeding 
and  served,  was  not  the  party  intended  to 
be  served. — Brum  v,  Ivins,  154  Cal.  17,  129 
Am.  Bt.  Bep.  137,  96  Pae.  876. 

§  474.    Ancestor  and  Helrt. 

[a]  A  recovery  had  against  the  defendant 
in  an  action  for  death  caused  by  defendant's 
negligence  would  be  a  bar  to  a  further  re- 
covery in  a  subsequent  action  by  some  other 
heir  or  heirs  of  whose  existence  tbe  de- 
fendant had  no  knowledge  at  tbe  time  of  tbe 
first  action. — Salmon  v.  Bathjens,  152  Cal. 
290,  92  Pae.  733. 

[b]  A  judgment  binding  upon  an  intestate 
Is  binding  upon  bis  heirs  at  law,  and  a  judg- 
ment which  would  estop  him  in  life  would 
bar  an  action  for  the  same  cause  by  hia 
widow,  who  stands  in  his  shoes,  after  faia 
death.— Page  v.  Garver,  5  Cal.  App.  388,  90 
Pac.  481. 

S  476.     Executors    or    Administrators    and 
Helrg  or  Distributees. 

[aj  An  heir  is  barred  by  a  Judgment  adjudi- 
cating title  to  lauds  claimed  by  the  ancestor, 
In  a  suit  by  the  administrator  of  such  an- 
cestor.— De  La  Ossa  De  Halpin  v.  Oxarart, 
58  Cal.  101. 

[b]  It  is  not  within  the  power  of  the  legis- 
.lature  to  divest  the  jurisdiction  in  equity 
cases    conferred    by   the   former   constitution 
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upon  the  district  court,  and  bj  the  prsEent 
eon»titution  upon  tbe  iuptrior  court  as  suc- 
ceeding to  ths  equity  jurisdiction  of  the 
dUtrict  court,  and  that  juTisdietioD  could 
not  be  divested  or  affected  by  section  1066  of 
the  Code  of  Civil  Procedure,  making  the  de- 
cree of  distribution  conclusive  as  to  the 
rights  of  heirs,  legatees,  or  devisees.  That 
section  should  be  construed  so  as  to  make 
it  constitutional,  if  reasonably  possible;  and 
it  may  be  reasonably  interpreted  to  mean 
that  it  should  have  merely  the  same  force 
and  effect  as  other  final  judgments,  which 
are  subject  to  any  form  of  direct  attack  al- 
lowed by  law  or  by  independent  suit  in 
equity. — Bacon  t.  Bacon,  150  Cal,  477,  SQ 
Pae.  317. 

§  479.    Hnsband  kud  Wifo. 

[a]  In  an  application  by  a  divorced  hns- 
band  for  lettera  of  guardianship  of  the  per- 
son and  estate  of  his  former  wife,  an  insane 
person,  the  decree  of  divorce  must  be  taken 
as  correct  and  con  elusive  .—Estate  of  Tobel- 
mann,  2  Cof,  Pro.  Dec.  18. 

S  481.    01t7  Offlcars  or  Boaid& 

[a]  The  opinion  of  the  supreme  court  in 
the  case  of  San  Diego  v.  Dauer,  97  Cal.  444, 
in  which  the  city  was  the  plaintiff  and  its 
treasurer  the  defendant,  determining  that 
under  section  1793  of  the  Political  Code,  as 
amended  in  1S91,  the  board  of  education  of 
the  city  was  authorized  to  elect  a  city  saper- 
intendent  of  schools,  is  res  judicata  in  a  sub- 
sequent proceeding  in  mandamus  by  the  city 
■uperintendest  of  schools  against  the  county 
Buperintendent  of  schools,  requiring  the  lat- 
ter to  draw  a  requisition  on  the  county  audi- 
tor for  his  lalary.  In  auch  mandamus  pro- 
ceedings, the  parties  are  the  agents  of  the 
city  and  of  the  county  and  state  and  are 
equally  bound  by  the  judgment  in  the  prior 
action. — Davidson  t.  Baldwin,  2  Cal.  App. 
733,  84  Pae.  238. 

C.    MATTERS  CONCLUDED. 

SCOPE  AND  EXTENT  Of  ESTOPPEL,  t  484. 

IDBNTlTy  OP  ISSnES,  1  4B1. 

INCIDENTAL     AND      OOLLATEKAL      UATTZB8, 

t  4B3. 
If  ATTBRS  IN  ISBtlE  BDT  NOT  DECIDED,  1  499. 
JDDQMENT  ON  UATTER8  NOT  IN  ISSUE,  1  S04. 
WAIVER  OP  ESTOPPEL.  I  SOS. 

§  484.    Scop«  and  Extent  of  EstoppsL 

[a]  A  final  judgment  is  CDOclasivo  not  only 
as  to  matters  judicially  determined,  but  also 
as  to  every  matter  that  migbt  have  been 
litigated;  and  the  subject  matter  involved 
cannot  be  relitigated,  in  a  subsequent  pro- 
ceeding, on  tbe  ground  of  newly  discovered 
evidence.— Estate  of  Bell,  153  Cal.  331,  95 
Pae.  372. 

[b]  Where  a  judgment  is  oftered  as  an  es- 
toppel, jurisdiction  to  render  it  must  appear. 
Tbe  usual  manner  of  proof  of  jarisdietional 
facts  is  to  offer  the  juagment-roU;  but  where 
the  attack  upon  a  judgment  rendered  in 
the  superior  court  is  collateral,  its  recitals. 
■bowing    acquisition    of    the    jurisdiction    of 


the  parties  are  evidence  of  the  facts  recited, 
and  every  intendment  muat  be  indulged  io 
favor  of  tbe  judgment.  In  sueb  case,  certi- 
fied copies  of  tbe  judgmeut,  findings  and 
pleadiuga  are  admissible  to  show  what  iaaaes 
were  concluded  by  the  judgment,  as  against 
the  parties  and  their  privies,  though  unat- 
companied  by  the  judgment-roll.— Page  v. 
Qarver,  5  Cat.  App.  383,  60  Pac.  4S1. 

§  491.    IdenU^  of  Itraea. 

[a]  For  the  purpose  of  determining  whether 
the  issues  determined  by  the  former  judg- 
ment are  the  same  as  those  presented  in  an 
action  by  a  privy  in  estate  of  the  losing 
party,  resort  may  be  had  to  the  pleading* 
and  findings  introduced  in  evidence  in  eon- 
uection  with  the  former  judgment,  and  where 
it  appears  thst  the  issues  are  the  same,  and 
that  the  same  evidence  would  be  required 
to  support  the  former  action  which  would 
be  required  in  the  one  at  bar,  the  plaintiff 
is  estopped  by  the  adjudication  therein  bad. 
Page  V.  Garver,  6  Cal.  App.  383,  90  Fac.  481. 

§  498.    Inddenta]  uid  Collateral  Hatters. 

[a]  A  judgment  operates  as  an  estoppel 
froin  further  litigation  only  as  to  aueh  mat- 
ters as  were  necessarily  considered  and  de- 
termined; and  never  upon  immaterial  or  col- 
lateral issues  apon  which  the  judgment  does 
not  depend. — Lowe  v,  Ozmun,  3  Cal.  App. 
387,  8  Pac.  729. 

§  499.    Matters  In  Issna  bat  not  Dwlded. 

[a]  Where  the  complaint  embraces  several 
causes  of  action,  plaintiff  may  abow  in  the 
second  suit  that  he  offered  no  evidence  aa  le 
one  or  more  of  thoee  causes^  and  that  the 
case  went  to  the  jury  on  a  different  part  of 
his  claim  from  that  for  which  tbe  second  suit 


where  he  attempts  to  give  evidence  as  to  all 
causea  of  action,  and  submits  the  question  to 
the  jury  without  withdrawing  any  part  of 
hia  claim,  and  he  fails  aa  to  tbe  whole  or 
any  pan  of  hie  claim  for  want  of  proof, 
defendant  may  insist  on  tbe  first  judgment^ 
as  s  bar. — Bamum  v.  Reynolds,  38  Cal.  643.' 
(b^  In  coQBidering  the  question  of  ret 
judicata,  it  is  immaterial  which  proceeding 
waa  first  instituted,  if  it  has  not  reached  a 
final  determination.  The  case  in  which  the 
first  judgment  is  rendered  is  tbe  prior  one 
and  controls,  although  rendered  in  the  later 
proceeding. — Guardianship  of  Treadwell,  8 
Cof.  Pro.  Dec.  309. 

§  604.    Jndgmant  on  Matters  not  In  IsEoa. 

[a]  In  an  action  against  an  executor  npoa 
a  claim  for  the  conversion  of  bonds  by  the 
testator,  pledged  to  him  by  plaintiff  to  se- 
cure a  debt  much  less  than  their  value,  a 
former  judgment  refusing,  at  suit  of  plsia- 
tiff  and  other  stockholders  against  their  of- 
ficera,  to  vacate  the  sale  of  stock  of  a  cor 
poration  for  an  unpaid  assessment,  dependiag 
upon  the  adjudged  validity  of  the  aasessatent 
and  of  the  proceedings  for  the  sale,  is  not 
conclusive  upon  a  collateral  issue  between 
the    plaintiff   and  tbe    teatator,   one  of  ths 
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nlBcera  dcfendHots,  u  to  tli*  coDversion  of 
plain  tiff 'b  bonds  bj  him,  teadered  in  cod- 
neetion  with  aTermenta  a«  to  the  extent  of 
bonds  beld  hj  defendants  at  the  time  of  th« 
asiesiment,  and  their  bad  faith  in  levying 
it,  to  increase  the  value  of  their  bonds,  ad- 
vene findings  npon  which  were  not  mate' 
rial  to  the  jadgment  rendered. — La  we  T. 
Ozmnn,  3  CaL  App.  387,  86  Pae.  729. 

§  608.     W»i-m  of  EitOpp«L 

[a]  The  defendant  in  the  divorce  suit  had 
the  right  to  rely  apon  separate  defense*,  and 
wben  she  denied  plaintiff's  residence  and 
the  desertion  alleged,  and  pleaded  the  decree 
of  another  state  awarding  maintenance  in 
her  favor  in  bar  of  the  action,  such  affirma- 
tive defense  was  deemed  denied,  and  the 
natural  order  would  be  for  her  to  prove  the 
decree  after  plaintiff  had  produced  his  evi- 
dence; and  the  defendant  did  not  waive 
such  plea  bv  cross- examining  plaintiff's  wit- 
nesses and  offering  witnesses  in  response  there- 
to upon  the  merits  of  ptaintifTs  case,  where 
she  at  all  times  insisted  npon  her  plea  of 
the  judgment  and  proved  it  tn  support  of 
her  plea. — Harding  v.  Harding,  116  Cal.  887, 
83  Pae.  434. 

[b]  Anything  inconsistent  in  the  cases  of 
Uegerle  v.  Ashe,  33  Cal.  74,  and  City  & 
County  of  San  Francisco  v.  Spring  Valley 
Waterworks,  39  Cal.  473,  with  the  doctrine 
that  a  defendant  does  not  waive  his  rights 
nndei  a  judgment  pleaded  in  bar  b^  the 
mere  act  of  also  contesting  the  claim  of 
piaintiS  upon  its  merits,  and  that  the  de- 
fendant may  plead  any  and  all  of  the  de- 
fenses that  he  may  have,  that  he  may  por- 
sue*  and  rely  npon  all  of  hit  defenses  so 
pleaded  to  the  end,  and  that  if  any  defense 
so  pleaded  is  found  good,  he  is  entitled  to 
prevail,  must  be  deemed  overmled. — Hard- 
ing V.  Harding,  148  Cal.  397,  83  Pae.  434. 

D.  JUDGMENTS  IN  PAETICCLAE 
CLASSES  OF  ACTIONS  OB  PEOCEED- 
INOS. 

ACnOSa  HBLATINQ  TO  KEAL  PBOPEBTT— 
EJECTMEST,  f  SIO. 

BUrr  TO  QUIET  TITLE,  1  618. 

PBOBATE   paOCEEDINBS.  I  SIT. 

ALLOWANCE    OF    OLAIUS    AOAINST    ZB- 

TATE,  1  Sie. 

ELECTION  CONTEar,  lESlM. 

§  510.  AcUona  SeUtlug  to  Beol  Fioj^ett;^ 
Ejectment. 

[a]  A  judgment  in  a  real  action  Is  coeela- 
■ive  as  to  the  ownership  of  the  property  in- 
volved therein,  where  it  is  rendered  upon 
the  merits,  and  creates  an  estoppel  which  can 
be  sueeesafnlly  invoiced,  in  any  subsequent 
•uit  between  parties  and  privies  in  refer- 
ence to  the  questions  involved  therein,  where 
no  new  title  is  established  in  the  subsequent 
suit.— Nemo  v.  Fairington,  7  Cal.  App.  443,  94 
Pae  874,  877. 

[b]  A  tax  title  acquired  by  a  defendant 
long  prior  to  judgment  in  the  suit  in  eject' 
ment  is  concluded  by  that  judgment. — Nemo 
V.  Parrington,  7  CaL  App.  443,  91  Pae.  874, 
877. 


§  613.    Salt  to  Qnlet  Tltla. 

[aj  Conceding  that  the  city's  claim  to  the 
entire  water  of  the  stream  was  false  and 
fraudulent  as  against  the  plaintiff,  as  a  ripa- 
rian owner,  and  might  have  been  successfully 
defended,  yet  as  an  issue  was  tendered  upon 
the  claim,  and  the  plaintiff,  as  defendant, 
was  called  upon  to  set  forth  any  adverse 
claim  on  its  part,  the  claim  of  the  city  was 
in  no  sense  collateral  to  the  merits  of  the 
action;  and  the  jodgment  declaring  the  ad- 
verse claim  is  conclusive,  where  there  was 
no  concealment  or  imposition  npon  the  court, 
and  no  extrinsic  or  collateral  fraud  is  shown 
on  the  part  of  the  city  to  prevent  a  fair 
submission  of  the  controversy. — Amestoy  Es- 
tate Co.  V.  City  of  Los  Angeles,  S  Cal,  App. 
273,  90  Pae.  42. 

[b]  The  real  plaintiff  cannot  relitigate  the 
title  to  the  property  involved  in  the  former 
judgment,  notwithstanding  be  failed  to  show 
of  what  the  title  claimed  by  him  consisted 
at  the  time  of  the  former  trial.  If  a  party 
fails  to  assert  his  claim  properly,  or  to  pre- 
sent the  proper  evidence  in  the  first  suit, 
he  wUI  not  be  permitted  to  litigate  it  in  a 
second  suit. — Eellar  v.  KcGiUiard,  S  Cal. 
App.  395,  90  Pae.  483. 

[c]  In  an  action  to  quiet  title,  where  the 
eonrt  sustained  an  affirmative  defense  that 
defendant  bad  obtained  a  former  judgment 
quieting  his  title  to  the  same  property,  un- 
der the  same  issues  against  one  for  whom 
the  plaintiff  in  the  present  action  who  claims 
the  property  is  a  mere  agent,  the  former 
jud^ent  pleaded  operates  as  an  estoppel 
against  the  plaintiff,  and  the  defendant's 
source  of  title  is  immaterial, — Keller  v.  Me- 
Gilliard,  5  Cal.  App.  305,  90  Pae.  483. 

§  517.    Fiobate  PiMMOdioes. 

[a]  An  order  by  the  superior  court  In  pro- 
bate is  as  efficacious  and  binding  as  to  the 
matter  therein  determined  and  the  righta 
thereby  secured  as  any  judgment  can  be.— 
Estate  of  Welch,  3  Cof.  Pro.  Dec.  303. 


[a]  The  allowance  of  a  elaira  against  the 

estate  of  a  deceased  partner,  and  the  final 
settlement  of  the  administrator's  account,  are 
a  bar  to  a  suit  ai^ainat  the  surviving  partner 
in  whose  favor  the  claim  was  allowed  to  set- 
tle the  partnership  affairs,  under  the  claim 
that  the  account  rendered  was  fraudulent.— 
Eingsley  v.  Miller,  45  CaL  95. 

§  621Vi.    Election  Coatert. 
[a]   In  an  action  of  quo  warranto,  where  it 

appears  that  the  relator  recovered  final  judg- 
ment in  a  former  election  contest  against 
the  defendant,  of  which  the  court  had  juris- 
diction, annulling  the  defendant's  certificate 
of  election,  and  adjudging  a  certificate  to 
the  relator,  as  against  the  objection  of  de- 
fendant on  constitutional  grounds,  that  the 
words  "no  nomination"  could  not  properly  be 
printed  on  the  ballots,  and  deciding  that  a 
cross  by  voters  after  those  words  invalidated 
ballots  east  for  defendant,  that  question  is 
rea  adjudieata,  and  the  former  judgment  for 
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telator  in  the  election  contest,  is  admiBsibls 
to  •uBtain  the  title  of  tbe  relator  to  the  of- 
fice, and  to  Bhow  that  the  defendant  is  asarp- 
ing  the  office. — People  ei  rel,  McCarty  v. 
'Wilson,  9  Cal.  App.  122,  91  Pae.  661. 

rV.     LIEN. 

§  522.    Natnra  of  Lien. 

[a]  A.  jndKment  Hen  ia  not  a  transfer  or 
eobvejanee  of  real  property,  nor  does  it  cre- 
ate a  specific  lien  on  the  real  estate  of  the 
judgment  debtor;  but  it  it  merely  a  general 
lien,  and  ic  subject  to  all  prior  liens,  legal 
or  eqaitable.  It  merely  confers  the  right  to 
levy  thereon  to  the  exclusion  of  other  ad- 
verse interests  arising  subsequently  to  the 
judgment. — Huff  r.  Swcctser,  S  Cal.  App.  SSB, 
97  Pac.  T05. 

5  624.  Secordlmg  and  Docketing  Judgment 
— SnfiUlency  to  Create  Lien. 
[»]  The  prior  equity  of  the  intervener  un- 
der hi«  original  contract  of  sale  with  the 
then  owner  of  the  property  was  not  affected 
by  his  failure  to  record  the  contract  until 
after  the  docketing  of  the  judgment.  The 
judgment  creditor  is  re^rded  as  acquiring 
only  such  rights  as  the  judgment  debtor  had 
when  the  judgment  was  docketed. — Huff  v. 
Sweetser,  8  Cal.  App.  689,  97  Pac.  705. 

[b]  In  order  to  create  a  judgment  lien,  tbe 
judgment  alone  la  insufficient — it  must  be 
properly  docketed;  and,  among  other  essen- 
tials to  a  proper  docketing  of  the  judgment, 
is  that  it  be  docketed  agaiust  the  judgment 
debtor  in  his  correct  name,— Huff  v.  Sweet- 
ser, 8  Cal.  App.  689,  B7  Pac  705. 

g  526.    -^  Truucript  or  Abstract, 

[a]  After  a  conveyance  of  a  properly  de- 
clared homestead,  executed  by  the  husband 
and  wife  to  their  deugtater,  in  consideration 
of  love  and  affection,  has  been  duly  recorded, 
the  subsequent  record  of  the  transcript  of  a 
judgment  against  the  husband  can  create  no 
lien  upon  the  property. — Nicholdson  v,  Net- 
bitt,  4  Cal.  App.  S8E,  88  Pac  725. 

ZVn.    FOBEIQN  juiwMEirrs. 


faitn  and  credit  shall  be  given  in  each  state 

to  tbe  judicial  proceedings  of  every  other 
state  is  not  designed  to  extend  tbe  jurisdic- 
tion of  local  courts  or  to  extend  beyond  its 
limits  the  operation  of  a  local  decree,  but  to 
provide  a  mode  of  authenticating  evidence 
of  the  record  of  a  judicial  proceeding  had  in 
one  state,  eo  that  a  proper  general  result  of 
'■;    may    conveniently    be    attained    in    every 


S  644.    Want  of  JniisdlcUon  and  Collateral 
Attack, 
[a]  The  i>rovlston  of  the  federal  constitu- 
tion   requiring   full    faith   and    credit    to    be 
given    to    the    judgment    of    a    sister    State, 


presupposes  that  the  conrt  rendering  It  kai 
acted  within  the  legitimate  scope  of  its  au- 
thority, and  if  it  was  rendered  without  au- 
thority in  fact,  neither  the  courts  of  that 
state  nor  of  any  other  are  bound  by  it;  and 
the  want  of  authority  may  be  shown  by  ex- 
trinsic evidence,  notwithstanding  a  recital  in 
the  judgment  of  jurisdictional  facts.  Such 
recital  is  not  conelnaive. — In  re  Gulp,  Z  CaL 
App.  70,  83  Pae.  89. 

ZIZ.    ENFOBOEMEKT  AHB  EEVIVAL. 

PBOCEEDINQS      TO      ENFOHCE      JDDQMENT— 
BTATUTOHT   PROVISIONS,  |  661. 

TIME   TO  TAKE  PH0CEEDINQ8,  )  562. 

NOTICE,  1  668. 

BXVIVAL  OF  JUSaUENra,  1  665. 

S  661.  FroceedlngB  to  Enforce  Judgment— 
Statutory  FrovlslonB. 
[a]  Under  section  710  of  the  Code  of  Civil 
Procedure,  providing  that  "the  duly  authenti- 
cated transcript  of  a  judgment  for  money, 
against  a  defendant,  rendered  by  any  court 
of  this  state,  may  be  filed  with  ...  tbe  audi- 
tor of  any  county  .  ,  ,  from  which  money  is 
owing  to  tbe  judgment  debtor  in  such  ac- 
tion, .  .  ,  whoreupon  it  shall  be  the  duty  of 
such  official  .  .  .  with  whom  such  transcript 
shall  have  been  filed  to  draw  his  warrant  !n 
favor  of,  or  to  pay  into  the  court  from  the 
docket  of  which  the  transcript  was  taken,  eo 
much  of  the  money  ...  as  will  cancel  said 
judgment,"  it  is  essential,  in  order  to  obtain  the 
relief  authorized  by  that  section,  that  a  cer- 
tified copy  of  tbe  judgment  be  filed  with  the 
auditor.  The  mere  filing  of  an  abstract  of 
the  judgment,  in  the  form  prescribed  by  sec- 
tions 900  and  897  of  that  code,  in  order  to 
secure  a  lien  on  real  estate,  is  not  suhcient 
Erkson  v.  Parker,  3  Cal.  App.  98,  64  Pae. 
487. 

§  562.    Time  to  Take  Troceedlngs. 

[a]  The  amendment  of  March  9  1SS5,  to 
section  685  of  the  Code  of  Civil  Procednre, 
authorizing  a  judgment  for  the  recovery  of 
money  to  oe  enforced,  by  leave  of  the  court, 
after  tbe  lapse  of  five  years  from  the  date 
of  its  entry,  and  providing  that  nothing  in 
such  section  shall  be  construed  to  revive  such 
a  judgment  if  barred  by  limitation  at  the 
time  of  tbe  passage  of  the  amendment,  is 
applicable  to  and  authorizes  the  enforcement 
after  such  period  of  all  money  judgments  ren- 
dered at  the  time  of  tbe  amendment,  and  not 
then  barred  by  the  statute  of  limitations.— 
Doebla  v.  Phillips,  151  Cal.  488,  SI  Pac  330. 

[b]  Doehia  v.  Phillips,  supra  affirmed  si 
to  the  construe t ion  to  be  given  to  the 
amendment  of  1895  to  section  685  of  the 
Code  of  Civil  Procedure  as  to  its  applicabil- 
ity to  money  judgments  in  existence  at  the 
time  of  the  prssage  of  the  amendment  and 
not  then  barred  by  limitations,  and  as  to  the 
procedure  for  carrying  such  judgments  into 
effect.— Biedfleld  v.  Hannon,  151  Cal.  497,  >1 
Pac.  334. 

§  603.    HotlM, 

[a]  An  order  made  for  the  enforcement  of 
tbe  judgment  against  one  of  tbe  defendanti 
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after  the  lapse  o(  five  jears,  witboat  any 
ifBimative  ahowing  to  overcome  the  preramp- 
tiaa  of  the  bar  at  the  statute  and  withoat 
notice  and  bearing,  addressed  to  the  eoand 
discretion  of  the  court,  was  dearly  errone- 
oos. — National  Bank  v.  Lofi  Angeles  etc.  Co., 
2  Cal.  App.  fi5B,  Si  Pae.  466,  468. 

S  665.    Be-riTal  of  Judgments. 

[a]  Where  the  judgment  was  entered  on  De- 
cember 30,  1891  for  the  sum  of  t51S.£S,  an 
order  made  on  March  10,  190S,  to  the  eSeet 
"that  the  «aid  judgment  be  revived  and  en- 
forced ...  in  the  snm  of  t5IS.25,  with  in- 
terest from  December  30,  1891,"  and  further 
providing  "that  the  total  amount  now  due 
■■  the  sum  of  «995.T0,  and  that  plaintiff  do 
recover  of  and  from  said  named  defendant 
tlie  said  sum  of  $995.70,"  is  not  a  new  judg- 
ment. The  latter  provision  of  the  order 
ebonld  be  eonstraed  simply  as  an  adjudica- 
tion of  the  amount  of  principal  and  interest 
then  due,  and  for  which  execution  should  is* 
sue,  and  not  ae  requiring  payment  of  interest 
on  anytbing  but  the  original  (3 18.25. — Doehia 
V.  Phillipe,  151  Cal.  488,  91  Pac  330. 


[a]  An  assignment  of  a  judgment  to  one  co- 
defendant  at  the  time  when  he  advances  the 
amount  of  the  judgment  is  equitable  in  its 
nature,  and  extends  no  further  than  to  use 
it  as  security  for  payment  of  the  amounts 
properly  due  from  other  defendants;  and  an 
affirmative  showing  is  required,  upon  appli- 
cation to  the  court  upon  notice,  and  a  de- 
termination of  the  amount  due  from  any  other 
codefendants. — National  Bank  v.  Los  Angeles 
etc.  Co.,  2  Cal.  App.  659,  S4  Pac.  466,  468. 

[b]  The  payment  of  a  judgment  by  one  co- 
defendant,  who  does  not  at  the  time  appear 
to  have  taken  an  equitable  assignment  there- 
of, and  who  does  not  appear  to  have  taken 
the  steps  to  enforce  contribution  specified  in 
section  709  of  the  Code  of  Civil  Procedure, 
extinguishes  the  judgment. — National  Bank 
V.  Los  Angeles  etc.  Co.,  S  Cal.  App.  659,  84 
Pae.  466,  468. 


[a]  A  settlement  of  a  judgment  of  t3,500 
by  the  payment  of  tlOO  will  not  be  rescinded 
on  account  of  the  alleged  fraudulent  represen- 
tations of  the  judgment  debtor  that  he  was 
absolutely  insolvent  and  bad  no  property  at 
the  time  of  the  settlement,  where  it  appears 
that  at  that  time  he  only  had  property  worth 
$400,  and  was  otberwise  indebted  to  the  ax- 
tent  of  *15,000.  Under  sueb  circumstances  the 
concealment  by  tbe  judgment  debtor  of  his 
ownership  of  lucb  property  eannot  be  re- 
garded as  material  to  the  settlement. — Oreen- 
awalt  V.  Bogera,  151  Cat.  630,  91  Pae.  526. 


TTT.    ACTIONS  OH  JUIKlUEirrS. 


Sa]  The  procedure  contemplated  by  section 
5  of  the  Code  of  Civil  Procedure  for  en- 
forcing a  judgment  after  the  lapse  of  five 
years  after  its  entry  constitutes  neither  an 
"action"  nor  a  "apeeial  proceeding  of  a  eivil 
nature,"  within  the  meaning  of  tliose  terms 
as  used  in  tbe  general  statute  of  limitations. 
It  is  a  mere  subsequent  step  in  an  action  or 
special  proceeding  already  commenced,  and 
is  governed  entirely,  eo  far  as  the  time  within 
which  the  same  may  be  taken  is  concerned, 
by  the  provisions  of  that  section,  under  which 
the  court  is  empowered  to  authorize  tbe  is- 
suance of  an  execution  upon  a  judgment  at 
any  time  after  its  entry,  tbe  time  within 
which  tbe  court  may  so  act  being  without 
limitation. — Doehia  v.  Phillips,  131  Cal.  488, 
91  Pac  330. 


JUDICIAL  SALES. 


Inclsdai  uIbi 


^iDf  a 


act,  viUdltr  ud  Bffvct  Of 
■och  Bsles;  conflimlng  or  vacatlDC.  sattlns  iild*, 
etc.,  the  ul«,  sua  resale,'  eanverancas  to  pnr- 
oluuis,  and  tlUa,  rights  and  UabUlUss  of  pnichsiars 
mt  such  sales;  and  redemiitlon  tl 


§  12.    Estoppel  to  Deny  Validity. 

[a]  One  who  causes  property  to  be  sold 
under  a  void  judicial  proceeding,  and  retains 
the  proceeds,  cannot  question  its  validity  to 
the  prejudice  of  others  who  bave  in  good 
faith  relied  and  acted  upon  it  as  valid. — 
Estate  of  Eeddy,  5  Cof.  Pro.  Dee.  405. 


JUBT. 

Inelnda  bodies  of  penona  iwoni  to  Inqnlr*  Into 
and  determine  matters  of  tact  In  Jediclal  proeeed- 
Inss,  more  parttealarl;  petit  Jnilei  or  trial  Inrles. 
SBlectod  and  rmta  to  Mj  lunes  of  fact,  In  dvU 
or  erlmlnal  procaedlngi,  on  the  arldauee  pTSientad; 
natnr*  and  constltntlon  ol  dlffeiant  kinds  al  Jnrlaa; 
qoallBcatlonB.  azamptlon,  lalactlon,  nimaonlns,  and 
companiatloa  of  Jniers  In  saneial;  compataner  of 
Jorors,  and  challencas  and  trial  thoraef:  lnipanalln( 
and  sweailnc  Jniy  for  trial  of  paitlenlar  eanae;  and 
right  to  trial  by  |niy  and  waiver  thareof  In  ganeraL 
n.  RIGHT  TO  JURY  TRIAL,  |1  4-43. 
IV.  SUMMONING,  ATTENDANCE,  DIS- 
CHARGE AND  COMPENSATION, 
II  51-68. 
V.  COMPETENCY  OP  JUB0B8,  CHAL- 
LENGES AND  OBJECTIONS,  f}  69- 


116. 


n.    BIGHT  TO  JDBT  TBIAIb 


[a]  Legal  issues  raised  in  equitable  action 
are  triable  hj  jury.— Hughw  v,  Dnntap,  91 
Cal.  88G,  27  Pae.  642. 
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S  2B.    Criminal  FioMcntiooi — ProcMdlacB  to 
Ootntult  Minor  to  WUtttar  ScbooL 

St]  The  action  of  &  poliea  judge  in  com- 
tting  a  minor  to  an  indaatriai  school  doe* 
not  amount  to  H  criminal  prosecution,  nor  to 
proceedings  against  the  minoi  "according  to 
the  conise  of  the  common  law,"  in  which  the 
right  to  a  jury  trial  ii  guaranteed. — Ex  parte 
Ab  Peen,  51  Col.  2S0. 

§  29.    Necessity  for  Damandmg  Jnir  TriaL 

[k]  A  demand  for  damages  in  such  action 
it  but  incidental  to  tbe  main  purpose  of  the 
■ait;  but  if  it  be  conceded  tbat  defendant 
ma-j  have  been  entitled  to  a  jaxj  trial  upon 
the  question  of  damages,  ^et,  where  no  eucb 
demand  was  made,  but  tbe  demand  was  gen- 
eral for  a  jury  to  try  tlie  whole  ease,  it  was 
not  error  to  refuse  such  general  demand  for  a 
jury  to  try  a  case  consisting  of  legal  and 
equitable  issues. — Meelc  v.  Delatour,  2  Cal. 
App.  261,  83  Pac.  300. 


§  SI.    Statutory  Provlaiotu. 

[a]  The    provision    of   section   £10    of    the 

Code  of  Civil  Procedure,  that  "The  persona 
whose  names  are  so  returned  shall  be  known 
as  regular  jurors,  and  aball  serve  for  one  rear, 
and  until  other  persons  are  selected  and  re- 
turned," only  limits  the  time  In  which  the 
persons  selected  shall  serve  for  tbe  purpose 
of  the  drawing  and  impanelment  of  a  jury, 
and  imposes  no  limitation  whatever  upon  the 
life  of  a  jury,  either  grand  or  trial,  once  regu- 
larly drawn  and  impaneled. — Halsey  r.  Su- 
perior Court,  152  Cal.  71,  91  Pae.  987. 

[b]  The  code  provisions  in  regard  to  the  im- 

enelment  of  jurors,  and  their  qualiflcationa, 
ve  in  view  the  right  of  the  defendant  to  a 
fair  and  impartial  jury,  and  not  one  picked 
and  selected  by  tbe  prosecution.  The  rights 
of  a  defendant  should  be  carefully  guarded 
at  every  step. — People  v.  Schmiti,  7  Cal. 
App.  330,  91  Pac.  407,  US. 

g  06.    Snnunonlog  Juron — By  Ooronar. 

[a]  It  was  the  duty  of  the  court,  upon  find- 
ing tbe  sheriff  disqualified  to  summon  a 
special  venire,  to  order  the  coroner  to  sum- 
mon a  new  venire,  and  If  he  is  found  to  be 
disqualified,  to  appoint  an  elisor  to  snmmon 
the  same.— People  v,  Vasques,  B  Cal.  App.  649, 
99  Pac.  982. 


BIAS  OR  PKEJITDICB.  I  T4. 

FOBUATION  AND  KXPEESBSION  OP  OPINION- 
OPINION  8  FOUNDED  ON  BOM  OB  OB 
NEWSPAPER  BEFORTS.  |  63. 

CHALLENGE  TO  PANEL  OR  AHHAT  AND  MO- 
TION TO  QDAaH  VENIRE— GBO0N08, 
104, 

OHALLENOBB  FOB  OADSB— EXAMINATION  Off 
VOIR  DIRE,  1 104. 

PEREUPTORT  OHALLENOES  —  NATUBC  OF 
RIGHT,  I  111. 


S  74.    BlBfl  or  Piajndlce. 

[a]  Tbe  eonstitntional  right  to  the  tdsl  of 
a  case  before  an  unbiased  and  nnprejodiced 
jury  is  not  afforded  to  a  party  when,  over  his 
protest,  a  Juror  is  retained  who  eonfessedly 
enters  upon  tbe  trial  thereof  with  such  prejc- 
dice  against  actions  of  that  kind  that  the 
evidence  muet  not  merely  preponderate,  but 
must  be  strong  and  positive  enough  to  over 
come  his  antecedent  prejudice. — Pitts  t. 
Southern  Pacific  Co.,  149  Cal.  310,  117  Am. 
St.  Bep.  130,  86  Pae.  710. 

[b]  In  an  action  to  recover  damages  for  ia- 
juries  sustained  by  collision  of  ptaintilTs 
wagon  with  a  railroad  train  at  a  street  erMe- 
ing,  a  challenge  to  a  juror  for  actual  biu, 
who  stated  that  he  had  an  abiding  prejadice 
against  that  class  of  cases,  and  that  the  svi- 
dene*  in  tbe  particular  case  must  be  sufficient 
to  overcome  such  prejudice,  was  erTonsonaly 
overruled. — E^tts  v.  Sontbem  Pacific  Co.,  Ui 
Cal.  810,  117  Am.  St.  Bep.  130,  80  Pae.  710. 

§  82.  roimatlon  and  Expreaaloii  of  Opinion 
— Opfutons  Fonndod  on  Btunor  or  News- 
paper Boporta. 

[a]  Challenges  by;  the  defendant  to  juron 
for  cause,  who  testified  that  tbey  had  formed 
opinions  from  romore  and  newspaper  reports, 
which  it  would  require  evidence  to  removf, 
but  that  tbey  would,  if  sworn  as  jurors,  set 
aside  their  opinions  and  be  infiuenced  solely 
by  the  evidence  and  the  law,  and  would  re- 
quire the  prosecution  by  the  evidence  to  prore 
toe  guilt  of  the  defendant  beyond  a  reasan- 
able  doubt,  or  they  "would  vote  to  set  him 
free,"  do  not  show  that  the  jurors  were  dis- 

Jualified,  and  were  properly  disallowed. — 
'eople  V.  Brown,  148  Cal.  743,  84  Pac.  201. 

[bf  Where  a  defendant  on  trial  for  a 
ticular  murder  is  also  under  public  snsi 
of  having  committed  another  murder,  a  juror 
who  on  Us  voir  dire  had  stated  that  he  held 
an  opinion  touching  the  defendant's  guilt  or 
innocence  of  the  other  murder  may  be  asked 
by  the  defendant  whether  he  did  not  believa 
the  defendant  guilty  of  the  other  murder,  ind 
if  he  so  believed  ne  bad  not  formed  an  td- 
verse  opinion  towards  the  defendant  in  the 
case  on  trial.  Such  questions  are  allowable 
both  as  tending  to  throw  light  upon  the  juror's 
condition  of  mind  as  to  the  matter  under  in- 
vestigation and  also  for  the  purpose  of  deter- 
mining whether  to  Interpose  a  peremptory 
challenge.- People  v.  Helm,  152  Cal.  532,  93 
Pac.  99. 

[e]  The  ri^ht  of  a  defendant  In  a  eriminst 
ease  to  unbiased  and  unprejudiced  jurors,  m 
known  to  the  common  law,  is  still  an  insep- 
arable right  guaranteed  by  the  constituties, 
subject  to  the  sole  modification  created  by 
section  1076  of  the  Penal  Code,  to  the  effect 
that  where  a  juror  has  formed  or  expressed 
an  opinion  upon  the  matter  to  be  submitted  to 
him  for  consideration,  and  that  opinion  it  is 
established  was  formed  upon  public  rumofi 
statements  In  public  joumala,  or  common  noto- 
riety alone,  he  is  not  necessarily  disqualified, 
provided   that   it   is   made   to    appear  to   the 
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court  npgn  hte  deelaration  nndir  oath  or 
otherwiM  th&t  he  can  and  will,  notwithatand- 
ing  aneh  opinion,  act  impartiallj'  and  fairlj 
in  deciding  th«  qnestion*  to  be  aabmitted  M 
him. — People  y.  Helm,  152  Cal.  532,  93  Pac. 
W. 

[d]  It  Is  for  the  trial  court  in  the  first  in- 
■tance  to  determine,  and  it  mmt  be  affirm- 
atively made  to  appear  when  a  juror  i*  shown 
to  have  an  opinion,  that  aneb  opinion  !■ 
founded  upon  public  mmor,  eommoD  notori- 
etj,  or  Btatements  in  the  publie  joumalB,  and 
it  must  farther  be  made  to  appear  to  the 
aatiafaction  in  the  firet  instance  of  the  trial 
conrt  that  sneh  opinion  ean  and  will  be  abio- 
lately  laid  aside  b^  the  juror,  and  that  go 
laying  it  aaide  he  can  and  will  act  with  strict 
fairness  and  in  partiality. — People  t.  Helm, 
152  CaL  53£,  93  Pac.  99. 

[e]  If  it  is  not  made  to  appear  that  the 
juror's  opinion  Is  based  entirely  npon  one  or 
all  of  the  three  aoarees  of  information  above 
named,  or  if  it  is  shown  that  bis  belief  has 
its  origin  in  any  other  source  than  one  of  the 
three  enumerated,  he  is  at  onee  as  thoroughly 
disqunlifled  under  the  code  as  he  would  nave 
been  at  common  law. — People  v.  Helm,  153 
CaJ.  532,  93  Pae.  S9. 

[f]  In  the  impanelment  of  a  jury  in  a  crim- 
inal ease,  the  formation  and  expression  of  as 
opinion,  founded  on  publie  rumor,  statements 
in  public  journals  or  common  notoriety,  do 
not  disqualify  a  juror  from  serving  on  the 
jury,  if  it  appears  to  the  eonrt,  upon  his  voir 
dire,  that  he  eonid  and  would  tn-  the  case 
fairly  and  impartially,  regardless  of  such  opin- 
ion, and  return  a  verdict  in  accordance  with 
the  evidence  adduced  and  the  instructions  of 
the  court. — People  t.  Maughs,  8  CaL  App.  107, 
9fl  Pae.  407. 

S  94.    ObaQongv  to  Panel  or  Array  and  Uo- 
tloos  to  Qoasb  Tenlre — GnnndB. 
[a]  It  is  not  a  ground  of  challenge  to  the 
panel  taken  in  January  from  the  box  of  the 

C pious  year  when  the  new  list  had  not  yet 
n  placed  in  the  jury-box.  The  fact  that 
the  old  panel  served  longer  than  the  law  re- 
quires does  not  affect  the  regnlarity  of  their 
drawing  or  return. — People  v.  Collins,  6  Cal. 
App.  492,  92  Pac  SIS. 


[a]  Where  a  juror  on  his  voir  dire  gives 
contradictory  answers  to  questions  put  to  him 
touehing  his  ability  to  set  aside  his  opinion 
as  to  the  defendant's  guilt,  it  la  the  duty  of 
the  trial  court  to  decide  which  of  the  answers 
most  truly  shows  the  juror's  mind,  and  its 
decision  is  binding  on  appeal.  The  trial  court 
should  be  liberal  in  giving  the  defendant  and 


ability  to  lay  ande  preconceived  impressions 
and  should  excuse  the  juror  if  such  doubt  is 
created.— People  v.  Byan,  15S  Cal.  864,  92 
Pac.  853. 

P)]  The  probable  or  possible  effect  of  the 
argument  noon  them  is  not  a  legitimate  sub- 
ject of  inquiry  npon  the  examination  of  jurors 


whether  he  had  teived  on  a  charge  of  rob- 
bery, and  how  many  men  he  had  convicted  of 
robbery,  and  how  long  ha  had  served  in  the 
criminal  department,  and  as  to  his  age,  were 
properly  overruled  as  incompetent,  irrelevant 
and  immaterial  to  the  issue  being  tried. — 
People  v.  Trask,  T  Cal.  App.  103,  93  Pac.  891. 

§  111.  Peremptory  OLallongAS— Nattm  of 
Bight, 
[a]  The  defendant  is  not  entitled  to  pnt 
questions  to  jurors  merely  for  the  purpose  of 
gaining  information  as  to  the  advisability  of 
exercising  peremptory  challenges. — People  v. 
Trask,  7  Cal.  App.  103,  93  Pac  891. 

§  lis.    Knmber. 

[a]  Where,  immediately  after  twelve  jurors 
were  accepted  and  sworn,  one  juror  was  ex- 
cused for  sickness,  and  a  special  venire  was 
summoned  to  complete  the  panel,  the  court 
properly  sustained  defendant's  motion  that 
the  other  jurors  sworn  be  not  excused,  and 
properly  overruled  part  of  it,  that  each  side 
be  allowed  the  number  of  peremptory  chal- 
lenges remaining,  as  being  premature,  with 
Srivilege  to  renew  it;  and  where  a  twelfth 
iror  was  accepted  and  sworn  without  any 
peremptory  ehaJlenge,  no  question  arises  as 
to  the  number  of  peremptory  challenges  re- 
maining unexercised. — People  v.  Weber,  149 
Cal.  325,  86  Pac.  671. 


S  lie. 


-  Hakliig  and  Snfflciency. 


ia]  After  jurors  have  been  sworn  to  try 
e  case,  it  wae  error  for  the  court  to  permit 
the  prosecution  to  challenge  one  of  them  per- 
emptorily, without  the  showing  of  any  cause 
therefor,  as  required  in  section  1068  of  the 
Penal  Code.  Under  that  section  the  cause 
mast  be  based  on  tome  fact,  and  founded 
upon  a  proper  showing  of  facts  upon  which 
the  court  eonld  have  exercised  its  discretion. 


JUSTICES  OF  THE  PEACE. 

Include  Infailoi  Judicial  oSears  ftnthorlied  to  set 


dlalal  powers  within  Umitod  districts;  sppalntinsBt, 
tnillflestlon,  tonnro,  and  removal  of  raeli  olBosis, 
and  ex  ottdo  and  d*  (Mto  JnsUess  of  the  poacs; 
their  JmlsdletlDn  and  powsrs,  proeoedlngi  before 
Uum  In  finerat,  and  review  theraof;  th^  rtfMs, 
dntlai  and  llsbtUtUi ;  and  lUbUltlsi  on  tludr  oBetal 

L  APPOINTMENT,  QUALIFICATION 

AND  TENUBE,  jg  1-13. 
n.  RIGHTS,  DUTIES  AND  LIABILITIES, 

SS  14-20. 
IT.  PROCEDUKE  IN  CIVIL  CASES,  ||  4>- 
100. 
T.  REVIEW,  li  101-141. 

A.  Appeal  and  Error,  St  101-137. 

B.  Certiorari,  ||  13S-141. 
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$  <■    Or«ation  and  Abolition  of  Offln. 


having  concurrent  jariadictioD  witb  superior 
eoartfl  in  certain  matters  expresslr  given  bj 
the  eoastitntion  (art.  VI,  sec.  11),  and  also 
having  such  jurisdiction  in  civil  and  criminal 
cases  as  ia  given  bj  tha  general  laws  of  the 
state  to  all  justices  ot  the  peace.  In  this  re- 
gard there  is  no  distinction  whatever  between 
township  and  eitj  justices,  and  it  is  imma- 
terial that  the  legislatara  has  attempted  to 
confer  upon  city  justiees  an  additional  juris- 
diction in  matters  peculiar  to  the  ciXj,  such 
as  cases  arising  from  violations  of  municipal 
ordinances,  etc.  The  conBtitutJon,  by  section 
11  of  article  VT,  in  terms  provides  that  the 
legislature  shall  determine  the  number  of 
such  justices  of  the  peace  to  be  elected  in 
townships,  incorporated  cities  and  towns,  or 
cities  and  counties,  and  shall  flx  by  law  the 
powers,  duties,  and  re sponsibi lilies  of  such 
ofBce.— Graham  v.  Mayor  ete.  of  Fresno,  151 
Cal.  465,  SI  Pac.  147. 

S  7.    OMtion. 
[a]  The  act  of  1S80,  amending  Code  of  Civil 


Procedure,  sections  S4,  103,  110,  providing  for 
the  election  of  justices  of  the  peace  at  the 
general  election  of  1880,  ia  constitutional. — 
Coggins  V.  Sacramento,  SO  Cal.  590. 

§  TVi.    Approval  of  Official  Bond. 

[a]  In  mandamns  by  a  justice  of  the  peace 
to  compel  payment  of  salary  allowed  to  him 

in  criminal  cases,  his  approved  bond  should 
have  been  received  in  evidence,  though  the 
affidavit  of  the  sureties  attached  thereto  was 
□ot  in  the  form  required  by  the  statute.  It 
cannot  be  said  that  such  affidavit  was  the  only 
evidence  before  the  judge  who  approved  the 
bond;  and  his  approval  was  sufficient  to  en- 
title it  to  be  recorded  and  received  in  evi- 
dence, the  same  being  in  other  respects  fn 
due  form  of  law. — Ouiberson  v.  Argabritc,  3 
Cal.  App.  768,  87  Pac.  226. 

n.  Bioars,  duties  and  liabiuties. 

§  15.    Compensatton  and  Fees. 

[a]  The  provision  of  the  act  of  1001,  amend- 
ing section  184  of  the  County  Government 
Act  of  1897,  with  respect  to  counties  of  the 
twenty- seventh  class,  classifying  townships 
therein  "according  to  their  population  as 
shown  by  the  federal  census  of  ]900,"  so  far 
as  affecting  the  compensation  of  justices  of 
the  peace  in  erimiosl  cases  therein  is  not 
special  legislation,  nor  violative  of  any  pro- 
vision of  the  etate  constitution;  and  the  sal- 
ary therein  provided  for  according  to  the 
population  as  shown  by  such  census  cannot  tie 
increased  by  averment  of  a  greater  actual 
population.— Johnson  v.  Ounn,  146  Cal.  749, 
84  Pae.  665. 


witb  respect  to  counties  of  the  twenty-seventh 
class,  and  providing  salaries  for  justices  of 
the  peace  in  criminal  cases  according  to  pop- 
ulation of  their  townships,  as  determined  hy 
the  federal  census  of  1900,  a  justice  of  the 
peace  for  a  township  in  a  county  of  that 
class  created  after  that  census  was  taken,  the 
population  of  which  cannot  be  determined 
thereby,  is  not  entitled  to  any  salary  in  crim- 
inal cases;  but  his  compensation  is  limited  to 
a  charge  against  the  county  for  fees  to  the 
amount  of  $3  for  each  criminal  case  tried  by 
bim,  as  fixed  by  the  general  fee  law  of  1SS5. 
taken  in  connection  with  section  228  of  the 
County  Government  Act  of  1897. — Chinn  v. 
Ounn,  148  Cal.  755,  84  Pae.  669. 

[e]  Since  the  said  constitutional  amead- 
ments  of  189Q  for  a  city^  maintaining  a  police 
court  under  valid  provisions  tberefor  in  its 
freeholders'  charter,  the  legislature  no  longer 
baa  the  power  to  provide  such  a  court.  While 
it  still  has  the  power  to  provide  a  justice'! 
court  for  any  such  city  as  part  of  the  general 
state  system  of  justices'  courts,  it  no  longer 
bas  the  power  to  make  snch  court  also  a 
city  police  court,  maintainable  at  the  expense 
of  the  city.  As  to  such  cities,  the  city  justice 
of  the  peace  provided  for  by  section  103  of 
the  Code  of  Civil  Procedure  is  the  same  in  all 
respects  as  a  township  justice,  simply  a  county 
or  township  oi&cer  performing  no  municipal 
function;  and  as  to  such  city  justiees,  the 
legislature  has  no  power  to  direct  the  appro- 
priation of  municipal  funds  for  the  payment 
of  their  salarv  or  office  eipenses,  and  as  to 
them  the  provision  of  section  103  of  the  Code 
of  Civil  Procedure,  requiring  the  city  to  fur- 
nish them  with  a  suitable  office,  is  no  longer 
applicable. — Graham  v.  Mayor  etc.  of  Fresno, 
151  Cal.  465,  91  Pae.  147. 

[d]  In  determining  the  amount  of  salary  al- 
lowed to  a  justice  of  the  pea.;e  in  criminal 
cases,  the  population  of  the  township  must 
be  based  upon  the  last  federal  census.  A  find- 
ing of  the  population  will  be  preeumcd  to  be 
based  upon  that  census,  and  when  the  finding 
is  not  assailed,  the  population  found  must  he 
accepted.— -Gui be rson  v.  Argabrite,  S  Cal- 
App.  768,  87  Pac.  226. 

[e]  Under  the  act  of  Uarch  18,  1907,  estab- 
lishing a  new  syetem  of  county  and  township 
governments,  by  amendments  of  the  Political 
Code,  the  four  justices  of  the  peace  provided 
for  in  Los  Angeles  township,  in  section  4114 
thereof,  are,  by  the  provisions  of  aubdivision 
15  of  section  4231  thereof,  each  mtitled  to  re- 
ceive a  salary  of  f3,000  per  annum,  piyahle 
in  like  manner  and  out  of  the  same  fund  nnd 
at  like  times  as  county  officers. — Sununerfield 
V.  Dow,  5  Cal.  App.  678,  91  Pae.  156. 

[f  ]  The  provisions  of  subdivision  15  of  sec- 
tion 4231  of  the  Political  Code  do  not  violate 
section  5  of  article  XI  of  the  state  constitn- 
tion,  requiring  the  compensation  of  ofBcen  to 
be  regulated  in  proportion  to  duties.  The  ad- 
justment of  compensation  by  salaries  in  large 
cities,  and  fees  in  smaller  cities,  towns,  and 
nonurban  communitiesj  proceeds  upon  intrin- 
sic differencee. — Summerfield  v.  Dow,  S  Cel- 
App,  678,  91  Pac.  156. 
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17.    FBOOEDUBE  IN  OITIL  OASES. 

CODE    PBOTiaiONS  APPLICABLE.  |  49  H . 

ATTACHMENT— JUSTICE  DIFBOFEBLT  BOB- 
STlTnTED,  I  71 H. 

DISMISSAL,  I  Bl. 

JDI>aMENT— BY  DEFAULT,  |  88. 

.  ENTBT,  1  SB. 

IXECUnOH  AND  ENFORCEMENT  OF  JUDG- 
MENT, t  89. 

RECOBDa  AND  DOCKETS,  I  100. 

5  MVf    Oods  ProTisloiis  Appllcablo. 

[a]  WheD  gensTB]  provisiona  relating  to  lh« 
same  subject  matter  applicable  to  the  superior 
eoQrt  are  onlj'  in  part  iDseited  in  aections  reg- 
ulating proceediofiis  In  justices'  conrts,  and 
aio  coupled  tberein  witb  expresa  limitations 
or  eonditioQS,  sucb  general  provisions  are 
thereby  excluded  from  applicability  to  jns- 
tiees*  coarta,  and  the  apecwl  provisioiui  alons 
applj  thereto. — Hubbard  v.  Superior  Court,  9 
CaL  App.  166,  98  Pae.  3B4. 


>  of  the  peace  of  the  township,  iu  ivbieh 
the  plaiotiff  resides,  withont  a  written  request 
from  saeh  justice;  and  a  mere  oral  request 
bj  him  to  the  plaintiff  to  secure  the  attend- 
ance of  sneb  justice  could  confer  upon  him  no 
juris  diction  in  such  township  to  issue  a  writ 
of  attachment  upon  tbe  bay  of  the  defendant; 
and  the  unlawful  detection  of  the  hay  under 
such  void  writ  constitutes  duress  thereof,  en- 
titling plaintiff  to  rescind  an  order  given  to 
■e«ure  the  release  of  the  hay  from  such 
duress. — Harlan  v.  Gladding,  McBean  A  Co., 
7  CmL  App.  4S,  93  Pae.  iOO. 

§  Bl.    I>iamiBaaL 

[a]  Section  581  of  the  Coda  of  Civil  Pro- 
cedure, providing  for  dismissal  of  an  action 
for  failure  to  serve  and  return  the  summons 
witbtn  three  years,  is  inapplicable  to  justices' 
eoarts;  and  notwithstanding  snch  failure  in  a 
jastice'a  court,  it  has  jnTlsdiction  to  try  the 
eaae  upon  the  merits,  when  the  action  is  not 
dismissed  under  section  890  of  that  code, 
which  is  eiclnsively  applicable  to  justices' 
conrta. — Hubbard  v,  Superior  Court,  9  CaL 
App.   166,  98  Pae.  394. 

[b]  A  motion  made  under  section  S90  of  the 
Code  of  Civil  Procedure,  especially  applicable 
to  juBticea"  courts  on  the  subject  matter  of 
dismissal,  to  dismiss  the  action  for  failure  to 
prosecute  the  same  with  reasonable  diligence 
to  final  judgment,  was  not  ad'Iressed  to  the 
jurisdiction,  but  to  the  discretion,  of  tbe  jus- 
tice's court;  and  when,  upon  a  counter  show- 
ing. Bueh  motion  was  dented,  the  court  had 
jnrisdietion  to  try  tbe  action. — Hubbard  v. 
Superior  Court,  9  Cal.  App.  166,  9S  Pae,  391. 

S  88.    Jtidgment— By  Default. 

[a]  In  order  to  sustain  the  limited  and 
epeclal  jurisdiction  of   the  justice's   court  to 


•hawing  must  be  made  that  a  eertificata  waa 


attached  to  the  summons  by  the  county  elerk 
that  the  person  issuing  it  waa  at  its  date  an 
acting  justice  of  the  peace,  and  that  such 
summons  waa  properly  served. — Ferguson  v. 
Basin  Consolidated  Mines,  1S8  CaL  712,  93 
Pae.  S6T. 

§  89.  —  EntX7. 
[a]  Section  871  of  the  Code  of  Civil  Pro- 
eednre  does  not  direct  a  justice  of  the  peace 
to  enter  a  judgment  by  default  within  auy 
prescribed  time.  Section  Bll,  subdivision  i, 
and  section  Sl£  of  the  same  code,  requiring 
tbe  justice  to  euter  on  his  docket  "tbe  time 
when  the  parties  or  either  of  them  appear,  or 
their  nonappearance  if  default  be  made,"  and 
to  make  these  entries  "at  the  time  when  they 
occur,"  merely  provide  for  ministerial  duties 
and  are  directory.  The  failure  to  execute  a 
ministerial    duty    in    proper    time    does    not 


§  96.  Execution  and  Enforcement  of  Jndg- 
mant. 
[a]  An  independent  action  in  the  superior 
court  on  money  judgments  rendered  in  a  jus- 
tice's court  is  barred,  under  section  336  of 
the  Code  of  Civil  Procedure,  upon  the  ex- 
piration of  five  years  after  their  entry.  The 
authority  given  by  section  685  of  that  code — 
conceding  it  to  apply  to  the  judgments  of 
justice's  court — of  extending  tbe  time  for  the 
issuance  of  an  execution,  is  restricted  to  the 
court  and  to  the  original  action  in  which  the 
judgment  was  rendered.— John  Heinlen  Co.  t. 
CadwelJ,  3  Cal.  App.  SO,  84  Pae.  443. 

S  100.    EaeoTda  and  Dockets. 

[a]  Where  plaintiffs  claimed  title  to  their 
mine  under  a  sale  on  execution  from  a  jus- 
tice's court,  and  the  summons  was  served  c^t 
of  the  county,  the  recital  in  the  docket  of  the 
justice  of  the  return  of  service  of  such  sum- 
mons by  the  sheriff  of  another  county,  is  no 
evidence  thereof,  tbe  justice  not  being  re- 
quired to  recite  the  service  of  summons  in  his 
docket. — Ferguson  v.  Basin  Consolidated 
Mines,  152  Cal.  712,  B3  Pae.  867. 

V.    REVIEW, 

A.    APPEAL  AND  ERBOB. 

APPELLATE    JtnuSDIOTION.  I  103. 
PBOCEEDINOS    TO    EFFECT    APPEAL— BONoa, 

UNDERTAEINOS    AND    DEPOSITS,  1  IIS, 
TBIAL  OF  CAUSE  ANEW — SCOPE  OF  INQUIBT, 

Ilia. 

DENIAL   OF   JURY.  112BM. 

AFFIRMANCE,  UODIPICATION.  RETEE8AL  OB 
BEHAKD,  i  lis. 

LIABILITY  OH  APPEAL  BONDS  OB  UNDER- 
TAKINGS, t  IBS. 

ACTIONS  ON  APPEAL  BONDS  OB  UNDEBTAE- 
IJUQS.  i  IBT. 

§  102.    AppeUata  Jiurlsdlctlon, 

[a]  The  superior  eourt  has  no  jurisdiction  to 
try  a  case  de  novo  on  appeal  from  tbe  jus- 
tice's eourt,  where  no  issues  of  fact  have  been 
tried  in  the  justice's  court.  If  tbe  only  ques- 
tion presented  is  one  of  law  as  to  the  juris- 
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dietion  of  the  jnctice'i  court,  it  it  the  dntj 
of  the  laperior  court  to  affirm  or  revene  the 
decuion,  and,  if  reversed,  to  remiuid  the  eaae 
lor  trial  apon  the  issues  of  fact;  and  where 
it  has  improperlv  tried  such  an  a^ipeal  de 
novo  and  rendered  judgment  thereon,  ita  jn de- 
ment will  be  annulled  upon  certiorari,  if  it  is 
not  made  to  appear  that  the  judgment  ren- 
dered was  volontarily  paid  by  the  defendant. 
Null  T.  Superior  Court,  i  CaL  App.  20T,  67 
Pae.  892. 

[b7  The  enperlor  eenrt  still  haa  jnrlsdlctlon 
to  aetermine  the  qneetlon  of  law  raised  by 
the  appeal;  nor  will  this  court  anticipate  its 
decision,  or  direct  what  it  should  be.  In  de- 
termining the  jurisdiction  of  the  justice's 
court  appealed  from,  the  superior  court  may 
consider  all  the  facts  touching  the  institution 
of  the  action,  and  ita  history  thereafter^  and 
the  steps  taken  by  the  respectiTo  parties. — 
NnU  T.  Snperioi  Court,  4  Cal.  App,  207,  67 
Pae.  392. 


[a]  Section  826  of  the  Code  of  Civil  Proce- 
dure, enacted  in  1S78,  permitting  a  deposit  of 
•100  in  lieu  of  the  bond  on  appeal  for  coats 
in  the  sum  of  tlOO,  as  required  by  section 
978  of  the  same  code,  originally  passed  in 
1872,  was  not  repealed  by  implication  by  the 
amendment  of  section  978,  m  ISSD,  which 
made  no  change  as  to  the  $100  bond  on  appeal, 
though  concluding  with  a  elanse  repealing  all 
acts  and  parts  of  acts  in  conflict  therewith. 
The  proTisions  as  to  the  tlOO  bond  are  to  be 
considered  as  if  enacted  in  1872,  and  are  not 
to  be  given  effect  as  if  re-enacted  in  1880, 


between  the  two  sections,  however  considered, 
as  to  work  a  repeal  by  implication  of  section 
926  by  the  amendment  of  18S0  to  section  97S. 
Swem  V.  Uonroe,  148  CaL  741,  83  Pae.  1074. 

[b]  Where  the  only  deposit  made  was  of  the 
amount  of  the  judgment  in  a  less  sum  than 
$100,  and  no  undertaking  on  appeal  was  given 
in  the  sum  of  $100,  the  superior  court  had  no 

Jurisdiction  of  the  appeal,  and  was  in  duty 
lound  to  die  miss  it,  and  upon  refusal  to  do 
HO  prohibition  will  lie  to  prevent  any  pro- 
ceeding in  the  superior  court  other  than  euch 
dismissal.— Swem  t,  Monroe,  148  Cal.  741,  63 
Pae.  1074. 

[c]  TTnder  section  978  of  the  Code  of  Civil 
Procedure,  providing  that  an  undertaking  on 
appeal  from  a  justice's  court  must  be  "in  the 
sum  of  $100  for  the  payment  ot  the  costs  on 
appeal;  or  if  a  stay  of  proceedings  be  claimed, 
in  a  sum  equal  to  twice  the  amount  of  the 
judgment,  including  costs,  when  the  judg- 
ment is  for  th«  payment  of  money,"  an  un- 
dertaking on  appeal  from  a  money  judgment, 
in  an  adequate  amount,  and  eonditioned  that 
the  appellant  "will  pay  the  amount  of  the  said 
judgment  so  appealed  from  and  all  coats,  if 
the  appeal  la  withdrawn  or  dismissed,  or  the 
amount  of  any  judgment  and  »11  costs  that 
may  be  recovered  against  it  in  the  action  in 
the  superior  eourt,"  is  sufficient.  The  ex- 
pression "all  costs,"  as  Died  in  such  under- 


taking, includes  the  costs  OB  appeal. — Jonei 
V.  Superior  Court,  151  Cal.  SS9,  91  Pae.  SOS. 

[d]  Upon  an  attempted  appeal  from  the  jus- 
tice's eourt,  where  the  sureties  fail  to  jnetify 
when  required  to  do  so,  the  appeal  must  be 
regarded  as  if  no  undertaking  had  been  given, 
and  the  cause  remains  in  the  justice's  court 
until  a  new  undertaking  is  filed  or  until  the 
sureties  justify. — Lane  v.  Superior  Coort,  5 
Cal.  App.  762,  91  Pae.  403. 

[e]  The  disposition  of  the  money  by  the 
justice  in  sending  the  whole  amount  to  the 
superior  court,  instead  of  retaining  $100  to 
secure  the  costs  on  appeal,  is  immatsrial.— 
Pacific  Window  Olass  Co.  t.  Smith,  8  CaL 
App.  792,  97  Pbc  898. 

[f]  It  appearing  that  petitioners  in  resist- 
ing the  motion  to  dismiss  the  ajipeal  declared 
that  the  purpose  of  the  dcppsit  waa  to  per- 
fect the  appeal,  the  plaintiff  in  the  appealed 
action  could  not  have  been  injured  by  the 
denial  of  the  motion,  as  the  petitioners  would 
be  estopped  from  thereafter  asserting  a  dif- 
ferent purposa  of  the  deposit. — Pacific  Win- 
dow Olass  Co.  T.  Smith,  6  Cal.  App.  762,  97 
Pac.  898. 

[g]  Thongh  section  978  of  the  Code  of  Civil 
Procedure  pro-vidiog  for  a  bond  on  appeal 
from  justice's  court  provides  for  a  depoait  in 
lieu  of  an  undertaking  to  stay  execution,  and 
does  not  provide  for  a  deposit  in  lieu  of  the 
undertaking  on  appeal,  yet  eneh  provision  is 
made  in  section  926  of  that  code,  and  the  de- 
poait of  the  requisite  amount  of  money  will 
give  the  superior  court  jurisdiction  of  toe  ap- 
peal.—Pacific  Window  Olaaa  Co.  v.  Smith,  8 
CaL  App.  762,  97  Pac.  898. 

fh]  Whan,  at  the  time  of  the  deposit  in 
e  justice's  eourt,  nothing  waa  said  as  to  the 
intent  with  which  the  deposit  was  made,  and 
there  is  nothing  in  the  record  to  show  that  it 
was  intended  exclusively  to  stay  execudoa 
on  the  judgment,  such  exclasive  intention  can- 
not be  presumed,  but  it  must  be  assumed,  in 
the  absence  of  anything  in  the  record  to 
show  the  contrary,  that  the  purpose  of  the 
deposit  was  to  make  the  appeal  effectual. — 
Pacific  Window  Qlasa  Co.  v.  Smith,  8  CaL 
App.  768,  97  Pac.  898. 

§  129.    TtUI  ot  OauM  Anew — Scope  of  Jo- 
qnJrr. 

e  that, 

ft     "" 

exceed  its  jurisdiction  by  undertaking  to  re- 
form a  written  contract,  without  sufficient 
averments  or  demand  for  such  relief. — Buma 
T.  Glover,  6  Cal.  App.  261,  96  Pac.  788. 

g  1291/1.    DanUI  of  Jury. 

[a]  The  denial  of  a  jury  trial  in  a  eaae 
appealed  from  the  justice's  eourt  to  the 
superior  court,  becauee  of  failure  to  demand 
the  same  within  the  time  fixed  by  the  rule  of 
the  superior  court,  even  if  erroneous,  was  an 
act  within  the  jurisdiction  of  the  suiierior 
court;  and  a  writ  of  review  will  not  lie  to 
annul  an  order  denying  a  jury  trial  in  a  eaaa 
in  which  a  jury  trial  might  be  waived.-^ 
Goodman  v.  Superior  Court,  6  CaL  App.  133, 
96  Pae.  89S. 
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i  136.    ABrmMica,  UodUlutloii,  II«t«im1  «r 


■Unee;  and  tlu  tiai  that  tba  order  of  th« 
mparioT  court  nied  the  words  "new  trial"  in 
remanding  the  eanae  to  tb«  jastiee'i  court  can 
neither  rob  the  order  of  its  vitalitj  nor  the 
snpcrior  conrt  of  its  jnriBdietii)n.--Siiiith  t. 
Saperior  Coort,  I  Cal.  App.  529,  84  Pae.  54. 

[b1  An  appeal  from  a  jadgTnent  of  a  jot- 
tie«a  eonrt  grantiiiK  a  non«uit,  Ihoagh  taken 
on  qaeations  both  of  law  and  fact,  preicnta  a 
qneatioD  of  law  onlj;  and  there  having  been 
no  trial  npon  the  merits  in  that  eonrt,  the 
anperior  court,  apon  reversal,  properlj  re- 
fnaed  to  grant  a  trial  de  novo  therein  and 
remanded  the  caee  for  new  trial  in  the  jus- 
tice's court. — Smith  v.  Superior  Court,  8  CaL 
App.  S2»,  84  Pac  54. 

S  136.    LlablUtj  on  Appoal  Bonds  or  Under- 


[a]  The  right  to  recover  of  lurctiea  on  a 
■tay  bond,  given  at  Kay  time  before  the  dis- 
misaal  of  the  appeal,  is  not  defeated  by  the 
fact  that  the  diamiseal  of  the  appeal  was 
granted  on  the  groand  that  the  notice  of  ap- 
peal and  the  undertaking  thereon  were  not 
filed  within  thirty  days  after  the  rendition 
of  judgment,  nor  b^  the  fact  that  the  appeal 
waa  erroneously  dismissed. — Nolan  v.  Fidel- 
ity and  Deposit  Co.,  2  CaL  App.  1,  82  Pas, 
11I«. 

§  137.    Actions  on  Appeal  Bonds  or  Und<^ 


[a]  In  the  action  on  snch  stay  bond,  the 
order  of  the  saperior  court  dismissing  the 
appeal  is  properly  admitted  in  evidence,  and 
if  it  were  not,  the  defendant  was  not  in- 
jured by  its  admiieion  if  it  folly  pleaded  the 
dismissal  in  its  answer. — Nolan  v.  Fidelity 
and  Deposit  Co.,  2  Cal.  App.  1,  82  Pac.  IIIS. 

[b]  In  the  action  en  snch  stay  bond,  the 
sureties  cannot,  withoat  pleading  the  facts, 
claim  that  the  plaintiff  is  estopped  from  en- 
foieing  the  iHind  for  the  reason  that  a  writ 
of  execntion  was  isined  on  the  judgment  ap- 
pealed from  after  the  giving  of  the  bond.— 
Nolan  V,  Fidelity  and  Deposit  Co.,  2  Cal.  App, 
1,  82  Pac.  1119. 

[c]  The  delivery  of  the  stay  bond  to  the 
clerk  of  the  justice's  court  is  lufflciently 
shown  by  the  fast  that  it  was  produced  at 
the  trial  by  the  deputy  clerk  of  the  justice's 
eoart  from  among  the  papers  of  the  action  in 
which  the  judgment  was  rendered  which  were 
in  the  eaetody  of  the  elerk,  and  by  docket 
entries  showing  that  a  notice  of  appeal  and 
bond  had  been  filed. — Nolan  v.  Fidelity  and 
Deposit  Co.,  I!  Cat.  App.  1,  S2  Pac.  1119. 

[d]  In  an  action  on  such  sta^  bond,  a  find- 
ing that  the  appeal  was  taken  is  sustained  by 
evidence  of  the  notice  of  appeal  and  the  un- 
dertaking thereon. — Nolan  ▼.  Fidelitr  and  De- 
posit Co.,  2  Cal.  App.  1,  82  Pac.  1119, 

B.    CBSTIOSABI. 
S  189.    Existence  of  Bomedy  b7  ApposL 


the  ^stiee's  court  after  tho  return  of  tbe 
semee  of  summons  upon  the  defendant  does 
not  show  an  excess  of  jurisdiction.  A  writ  of 
review  does  not  lie  to  annul  the  judgment, 
where  jurisdiction  was  not  exceeded  in  Ito 
entry,  nor  can  the  writ  be  granted  where  an 
appeal  may  be  taken,  or  where,  by  the 
neglect  of  the  applicant  in  failing  to  appeal, 
the  right  of  appeal  has  been  lost. — Hall  ▼. 
Jnstiee's  Conrt,  6  CaL  App.  133,  S9  Pae.  870. 

LANDLOBD  AND  TENANT. 

Inclnde  ustme  and  Inetdeuts  of  hUIm  tor  rem 
and  tuianelei  fioB  jeer  to  fair,  U  will,  or  at  tot- 
ftnnoe;  lesaes  sod  icrMmanta  for  tb.»  ooenpetlon 
of  real  piepctr  In  tvaanl,  tk*  rsUUon  betwMU  tke 
pBitUs  theitto.  and  thslr  rlfUta  and  UabUltlea  aa 


anok  tslatlon;   snd  rsnedi**  rdaUnc  tlwieto. 

L  CREATION    AND    EXISTENCE    OP 

BELATION,  Sf  1-5. 
□.  LEASES    AND     AGREEMENTS    IN 
GENERAL,  H  6-18. 

A.  Requisites  and  Validity,  If  6-12. 

B.  Construetion    and    Operation,    {{ 

13-18. 
m.  LANDLORD'S  TITLE  AND  EEVBB- 
BION,  19  19-34. 

A.  Rights  and  Powers  of  Landlord, 

{}  19-21. 

B.  Estoppel  of  Tenant,  U  22-34. 
IV.  TERMS  FOR  YEARS,  IS  35-58. 

A.  Nature  and  Extent,  I  35. 

B.  Assignment,  Subletting  and  Uort-  - 

gage,  ii  36-11. 

C.  Extensions,  Renewals  and  Options    ' 

to  Purehase  or  Sell,  fl  42-47. 

D.  Termination,  SE  48-58. 

T.  TENANCY  PROM  YEAR  TO  YEAB 
AND  FROM  MONTH  TO  MONTH, 
If  59-61. 
TH.  PREMISES  AND  ENJOYMENT  AND 
USE  THEREOF,  !(  66-92. 

D.  Repairs,  Insurance  and  Improve- 

ments, is  78-S4. 

E.  Injuries  from  Dangerous  or  De- 

fective Condition,  S§  85-89. 
Tin.  BENT  AND  ADVANCES,  f{  93-109. 

A.  Rights  and  Liabilities,  St  B3-99. 

B.  Actions,  fS  100-105. 

IX  EE-ENTRY     AND     RECOVERY     OP 
POSSESSION  BY  LANDLORD,   SS 
110-128. 
X  EENTINa  ON  SHABES,  SS  120-133. 


S  1.    Lease  IMstlngnlsIiod  from  Sals,  Xdcenso 
or  Contract. 

ia]  Where  no  question  of  ownership  or  right 
possession  is  involved,  and  the  terms  of  the 
Instrument  are  those  peculiar  to  a  lease  of 
mtehinery  as  personal  property,  with  an  ex- 
press agreement  by  the  lessee  to  pay  a  speci- 
fied rental  for  its  uee  during  the  term  of  the 
lease,  which  confers  an  option  upon  the  lessee 
to  pnrehaae  the  propertv  st  thb  end  of  the 
term,  U  the  rent  has  been  paid,  and  ttas  terms 
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of  the  Bgreement  &re  midiiputed,  the  instro- 
ment  moBt  be  deemed  a  lease,  and  the  lessor 
inaj  recover  the  unpaid  rent,  if  no  viJid  de- 
fense or  cooDterclaim  is  shown  thereto. — 
Harron,  Bicksrd  ft  MeCone  t.  Wilaon,  Ljon 
&  Co.,  4  Cal.  App.  488,  88  Pae.  S12. 

[b]  Where  the  owner  granted  ft  license  to 
the  agents  to  lease  subject  to  approval,  and 
the  lease  made  hy  the  agents  was  not  ap- 
proved, the  license  was  thereby  revoked,  and 
a  lease  anbsequentlj  made  bv  the  owner  to 
a  third  part;  was  valid. — Ooldatein  v.  Web- 
ster, 7  Cal.  App.  705,  as  Pao.  677. 

§  2.    Property  Which  may  he  Bnbject  to  De- 
mise. 

[a]  Where  the  plaintiff  in  an  action  for  for- 
cible entry  had  built  fences  which,  with  the 
fences  then  eziatiog  and  a  natural  barrier, 
made  a  substantial  inclosure,  such  incloeare, 
without  any  other  act  done  indieatioK  domin- 
ion, constitutes  actual  possession  of  the  prem- 
ises sufficient  to  protect  it  against  the  mtm- 
sion  or  interference  of  others. — Enowles  v. 
Crocker  Estate  Co.,  140  Cal.  S7S,  86  Pac.  715. 

n.    UlASES  AMD  AOBEEMENTB  IN  OEN- 
EKAIl 
A.    REQDiaiTES  AND  TAUDITT. 
i  T.    Form  uid  Oontenta  of  Iiease. 

[a]  A  lease  by  a  railroad  company  of  land 
for  salt  works,  saving  and  reserving  from  the 
leased  premises  its  railroad  track  and  a  space 
twenty  feet  in  width  on  either  side  of  the 
center  of  the  track,  and  granting  an  option 
to  purchase  the  leased  premises  for  a  fixed 
price,  does  not  include  within  said  option  any 
part  of  the  excepted  area,  and  such  exception 
cannot  be  construed  to  be  merely  the  reserva- 
tion of  an  easement  over  a  part  of  the  leased 
premises. — Los  Angeles  etc.  Co.  v,  New  Liver- 
pool Salt  Co.,  160  Cal.  21,  87  Pac.  1029. 

[b]  An  instrument  in  writing  granting  the 
nse  of  and  the  right  to  occupy  the  lands  de- 
scribed therein  for  Sshing,  hunting  and  shoot- 
ing for  a  fixed  term,  and  which  is  referred  to 
as  a  lease  in  the  body  of  the  iostmment,  is  a 
lease  and  not  a  mere  lieecse,  and  creates  the 
relation  of  landlord  and  tenant  between  the 
parties  thereto. — Shaft er  Estate  Co.  t.  Alvord, 
2  Cal.  App.  602,  84  Pac.  2T9. 

[c]  It  is  BufBeient  that  the  lease  is  signed 
by  the  lessor.  The  signatures  of  the  lessees 
are  not  essentiali  but  they  manifest  their 
aeeeptancB  of  the  lease  by  entering  under  it 
and  paying  the  rent. — Dodd  v,  Fasch,  5  CaL 
App.  ese,  Bl  Pac.  168. 

[d]  The  only  essentials  of  a  lease  are  that 
it  shall  clearly  show  the  names  of  the  con- 
tracting  parties,  premises  leased,  the  rental, 
and  the  term. — Dodd  v.  Pasch,  S  Cal.  App. 
686,  91  Pac.  166. 

[e]  The  time  of  payment  of  the  rent  need 
not  be  specified  Id  the  lease,  for  when  not 
stated  nor  governed  by  usage,  it  is  fixed  by 
law,  by  the  terms  of  section  1947  of  the  Civil 
Code. — Dodd  ▼,  Paaeh,  S  Cal.  App.  686,  91 
Pac.  16«. 


S  12.  UodiflcftUoo,  Beaclaslan  tM  Subttttu- 
tlon. 

[a]  A  provision  in  a  written  lease  Teservbg 
to  the  landlord  the  right  of  pasturage  upon 
the  leased  premises,  is  modified  by  a  subsp- 
qnent  parol  agreement  between  the  landlord 
and  the  tenant  which  accords  the  tenant  the 
right  to  pasture  certain  horses  and  cattle 
thereon  free  of  eharge,  and  which  the  tenant 
avails  himself  of  nntil  the  end  of  the  term, 
without  any  demand  or  claim  made  by  the 
landlord  for  pasturage.  In  such  a  ease  the 
verbal  agreement  becomes  executed. — Haose 
V.  Phillips,  2  Cal.  App.  15,  82  Pac.  1127. 

[bj  The  delay  and  refusal  of  the  lessee, 
after  one  month's  work,  for  a  year  and  a  half 
thereafter  to  operate  the  mine  under  the  lease, 
and  his  failure  to  pay  any  of  the  six  months' 
installments  of  royalty  as  agreed  in  the  lesse, 
constituted  such  a  breach  of  contract  on  bis 
part,  and  such  a  failure  of  the  consideration 
upon  the  faith  of  which  the  contract  was  en- 
tered into  on  the  part  of  the  lessor,  as  war- 
ranted the  lessor  in  rsacinding  the  lease  and 
suing  to  have  the  same  oaneeled. — Mcintosh 
v.  Bobb,  4  Cal.  App.  484,  8S  Pae.  517. 

[e]  The  fact  that  the  oral  contract  for  a 
future  term  was  made  pending  the  term  of 
the  written  lease,  and  called  for  a  payment 
of  rent  by  the  month,  without  specifying  the 
duration  of  the  future  term,  did  not  involve 
the  varying  of  the  terms  of  the  written  lease 
by  parol  evidence,  and  did  not  create  pre- 
sumptively a  void  future  term  for  one  year, 
within  section  1943  of  the  Civil  Code,  at  an 
annual  rental,  but  created  a  tenancy  from 
month  to  month. — Oabel  ▼.  Page,  6  CaL  App. 
618,  92  Pae.  749. 

B.  CONSTRUCTION  AND  OPERATION. 
§  13.    Leuee  and  Contracts  In  OeneraL 

[a]  The  same  duty  devolves  upon  the  par- 
ties in  reading  the  lease  as  upon  the  court 
in  considering  it;  and  no  necessity  of  any 
action  rests  upon  either  party  a*  preliminary 
to  the  exercise  of  their  rights  under  it. — 
Gray  v.  Maier  &  Zobelein  Brewery,  Z  Cal- 
App.  853,  84  Pae.  280. 

[b]  If  any  ambiguity  In  the  eo&traet  were 
eoDceded,  its  construction,  under  section  1069 
of  the  Civil  Code,  should  be  in  favor  of  the 
lessee.— ChurehiU  v.  Uore,  i  CaL  App.  219, 
88  Pac.  290. 

§  l7'/i.    Conditions— Waivw. 

[a]  Held,  that,  under  the  elrcnmstances  of 
the  ease,  there  was  no  waiver  of  the  option 
reserved  by  the  lessor  to  cancel  the  lease 
on  Bale  of  the  premises  and  no  laehes  to  de- 
feat the  right  to  claim  it. — Lewis  ▼.  Agourer 
8  Cal.  App.  146,  96  Pac  327. 

m.    LAITDLOBD'S  TITLE    ASD    BETSB- 


§  20.    Blglita  of  Action  Ag&liut  Third  Ttr- 
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to  ppTcIiaBe  tlie  leaacd  propertj  or  not,  ae- 
CO  (ding  to  bis  will,  and  the  mere  fact  that 
he  might  own  the  property  at  gome  inbHe- 
qnent  timo  cannot  prejudice  the  right  of 
the  present  owner  of  the  realty  to  recover 
damages  for  a  lasting  injury  to  the  property, 
which  the  lessee  may  never  aeqaire. — Hayden 
V.  Consolidated  Mining  ete.  Co.,  3  CaL  App. 
136,  84  F*e.  423. 

B.    ESTOPPEL  OP  TENANT. 


he  himself  is  in  possession,  and  who  has  not 
at  any  time  received  the  possession  from  the 
lessor,  is  not  estopped  by  the  lease  from  as- 
serting his  title  as  sgaiast  such  lessor. — 
Strong  V.  Baldwin,  154  CaL  150,  129  Am.  St. 
Rep.  149,  97  Pac.  178. 

§  23.  Leases  and  AgrMments  m  Oronnd  of 
EstoppeL 
[a]  The  wife  to  whom  her  hnsband  bad  exe- 
cuted an  nnreeorded  deed  prior  to  leasing 
the  premises  with  an  option  to  purchase, 
tboagh  knowing  the  existence  of  the  lease, 
is  not  equitably  estopped  by  knowledge  of 
improvements  made  by  the  lessee,  where  she 
had  no  knowledge  of  tbe  existence  of  the  op- 
tion, or  that  such  expenditures  were  made  on 
the  faith  of  the  option;  and  where  the  ap- 
preciation in  value  of  the  property  leased 
was  after  notice  of  the  wife's  title,  and  that 
■he  intended  to  maintain  her  rights  as  against 
the  option,  though  not  disputing  the  lease,  she 
cannot  be  beld  estopped  by  any  acquiescence 
to  plaintiff's  injun'. — Lindley  v.  Blumberg,  7 
Cal.  App.  140,  93  Pac.  8B4. 

§  34.    Attortunsnt  to  TUrd  Person. 

[a]  Landlord  may  maintain  ejectment 
against  tenant  who  denies  his  title  and 
wrongfully  attorns  to  another  claimant  who 
has  no  title.— Wise  v.  Eveland,  134  Cal.  617, 
ee  Pac.  1082. 

[b]  Attornment  by  tenant  to  landlord's  di- 
vorced wife,  who  has  no  title,  is  no  defense 
to  landlord's  action  of  ejectment. — Wise  v, 
Eveland,  134  Cal.  617,  66  Pac.  1063. 

IT.    TEBM8  FOB  TBASB. 

A.     NATUBE   AND   EXTENT. 
§  35.    In  a«neraL 

ia]  Under  the  admitted  facts,  December  1, 
02,  was  the  apparently  agreed  termination 
of  the  original  lease,  in  view  of  the  completed 
improvements,  and  the  amount  of  $200 
moDthly  rental,  in  the  instmment  pleaded  in 
the  answer,  is  determined  by  the  subsequent 
acts  of  the  parties  to  have  meant  9200  in 
addition  to  the  ClOO  in  the  original  lease,  and 
that  the  new  Instrnment  was  to  have  effect 
December  1,  1902;  and  whether  a  new  lease 
waa  contemplated  or  not,  the  promise  made 
and  tbe  holding  over  under  its  terms,  "as 
she  likes,"  without  designation  of  the  term 
desired,  and  without  a  new  lease,  was  suffl- 
CM.  DigMt — 4Sa 


cieut  to  rebnt  the  presumption  of  a  tenancy 
from  month  to  month,  under  section  1945  of 
the  Civil  Code,  which  presumption  being  re- 
moved, a  tenancy  for  one  year  of  the  hotel 
premises  would  be  presumed,  under  section  - 
1943  of  the  same  code,  in  the  absence  of  a 
definite  term.— Brill  v,  Cariley,  3  Cal.  App. 
331,  84  Pac.  67. 


led  of  S20  on  account  of  "old  Schien  store, 
at  s  monthly  rental  from  Oct.  1,  of  $125  per 
month  for  first  six  months,  i,  e.,  to  April  1st; 
of  tT5  per  month  for  the  remaiader  of  the 
year  closing  Oct.  1,  1906;  C105  due  and  pay- 
able," and  signed  by  the  lessors,  under  which 
the  lessees  entered  October  1,  1905,  and  paid, 
is  by  its  terms  a  fixed  lease  for  one  year. 
The  fact  that  it  is  in  part  a  receipt  is  imma- 
terial,—Dodd  V.  Paseh,  S  Cal.  App.  686,  91 
Pac.  166. 


§  37.    Oovenauts,     Conditions    and    Sestrlc- 
Uons  as  to  Assignment  or  Subletting. 

[a]  A  claim  by  such  grantees  of  a  forfeiture 
of  the  lease  for  breach  of  a  condition  against 
subletting  is  sufficiently  answered  by  evidence 
sufficient  to  support  a  floding  that  both  the 
landlord  and  the  grantees  knew  of  the  sub- 
letting and  acquiesced  therein,  and  received 
rent  with  auch  knowledge;  and  the  effect 
thereof  is  a  waiver  of  any  rights  theretofore 
existing  on  acconnt  of  such  violation  of  the 
obligation. — Gray  v,  Uaier  4  Zobelein  Brew- 
ery, 2  Cal.  App.  6S3,  64  Pac.  280. 

[b]  In  an  action  in  unlawful  detainer,  in 
which  a  forfeiture  of  a  lease  is  claimed  for 
breach  of  a  condition  against  subletting  the 
whole  or  any  part  of  the  premises,  snch  con- 
dition is  violated  by  any  subletting,  irrespec- 
tive of  the  nature  of  the  rent  reserved,  or  the 
mode  of  payment  thereof.  It  is  violated  by 
allowing  one  subtenant  to  transact  business 
for  payment  of  part  of  the  expenses  of  the 
lease,  and  in  allowing  another  subtenant  to' 
transact  business  for  a  commission  or  percent- 
age of  the  profits  of  the  bnsiness  done  by 
him  each  month. — Levey  ▼.  Eockwald,  6  Cal. 
App.  417,  93  Pac.  872. 

§  38.    Oonstnictlaii  and  Operation  of  Assign- 
ments In  General. 

[a]  One  who  enters  into  possession  of  leased 
premises  as  assignee  of  a  former  tea  ant,  claims 
that  he  Is  the  tenant  thereof,  pays  the  rent 
and  takes  receipts  in  his  own  name,  remains  in 
posaesBion  by  the  permission  of  the  landlord, 
and  does  not  restore  the  possession,  is  liable 
as  tenant  for  the  rent. — Coney  v.  Lovett,  8 
Cal.  App.  134,  84  Pac.  428. 


[a]  A  printed  clause  for  surrender  at  the  ex- 
piration of  the  term  cannot  control  a  type- 
written  contract  for  conferring  the  right  of 
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[b]  Undei  t,  leaH  foi  Ave  ^ear*,  containing 
a  covenant  on  tb«  part  of  the  leasoi  to  pay  for 
'  all  improTement*  at  th«  end  of  the  term,  and 
of  the  lessee  to  sarrendei  the  premises  theieat, 
but  eanferring  a  prior  right  on  the  lessee  to 
renew  the  lease  at  the  end  of  the  term  for 
another  term  of  five  yeaiB,  at  the  end  of  which 
the  lessor  was  to  have  the  option  to  keep  the 
improvements,  it  was  optional  with  the  lessee 
to  refuse  to  assent  to  an  offer  of  the  lessor 
to  paj  for  the  improvements  at  the  end  of  the 
first  term,  and  to  insist  opon  a  leuenal  of  the 
lease.  Adj  uneertaintr  or  confliet  in  the 
terms  of  the  lease  must  be  resolved  against 
the  lessor,  who  must  be  deemed  the  promisor, 
wbo  caused  the  nn certainty  to  exist,  under  sec- 
tion 1634  of  the  Civil  Code.— Butt  v.  Maier  ft 
Zobelein  Brewery,  0  Cal.  App.  981,  92  Pae. 
652. 

[e]  The  use  of  the  term  "prior"  in  conferring 
the  right  to  renew  the  lease  does  not  qualify 
the  right  of  renewal. — Butt  v.  Maier  ft  Zobe- 
lein Brewery,  6  GaL  App.  581,  92  Pae.  652. 

9  M.    Option  to  Ben«v  and  Eloction. 

[a]  Where  a  lease  provides  for  an  additional 
year  apon  the  same  terms,  at  the  option  of 
the  lessee,  provided  notice  in  writing  of  the 
exercise  of  sueh  option  be  given  within  a 
time  limited,  upon  compliance  with  such  con- 
dition, the  lessee  Is  entitled  to  bold  for  the 
additional  term,  nuder  the  original  lease,  and 
not  under  the  notice — the  lease  becoming  one 
for  botb  the  original  and  extended  terms.— 
Wiener  v.  H.  OraS  ft  Co.,  7  Cal.  App.  CSO, 
OS  Pae.  167. 

[b]  Where  the  notice  of  option  for  the  addi- 
tional term  was  dated  and  addressed  to  the 
lessor  named,  and  delivered  to  him,  and  re- 
quired him  to  "take  notice"  that  "the  firm 
named  as  'lessee'  in  the  lease,  which  is  suffi- 
ciently referred  to  and  described,  and  its  cove- 
nant for  the  option  set  forth,  does  hereby 
elect  to  avail  itself  of  and  accept  the  privilege 
contained  in  said  lease  for  the  period  of  one 
year,"  etc.,  it  is  sufficient  to  accomplish  its 
purpose,  though  the  signature  thereto  is 
omitted  by  the  lessee,  where  no  objection  was 
raised  thereto  by  the  lessor  for  the  period  of 
six  months.— Wiener  v.  H.  QraS  ft  Co.,  7  Cal. 
App.  580,  95  Pae.  167. 

[c]  The  subsequent  incorporation  of  the  firm 
by  the  same  name  and  the  transfer  of  its  bosi- 
nees  assets  thereto  is  immaterial,  where  the 
lessor  was  not  thereby  misled  and  did  not 
act  upon  it.— -Wiener  t.  H,  Graff  ft  Co.,  7  Cal, 
App.  580,  95  Pae.  167. 

[d]  The  legal  effect  of  the  language  of  the 
lease,  properly  interpreted  as  giving  the  option       3 


wonld  be  deemed  effective  aa  of  the  first  mo- 
ment of  that  day,  and  was  given  strictly  at 
the  termination  of  the  lease  as  required  by  its 
terms. — Qray  v.  Uaier  ft  Zobeletn  Brewery, 
£  CaL  App.  653,  84  Pae.  280. 

§  <7.    Oirttou  to  PnichMW. 

[a]  The  extent  of  the  rights  of  a  leasee  who 
holds  an  option  to  purchase  i>  to  reimburse- 
ment of  expenditures  made  in  good  faith,  with- 
out notice  of  an  unrecorded  deed;  but  where 
it  appears  that,  by  a  large  increase  in  the 
value  of  the  property,  the  lessee  had  been  fully 
reimbursed  for  alt  expenditnres  made  prior 
to  notice  of  the  nnreeorded  deed,  from  rents 
received  from  the  property,  he  haa  no  claim 
for  further  reimbursement,  from  the  prior 
grantee. — Lindley  ▼.  Blumbers^  7  Cal.  App. 
liO,  93  Pae.  894. 

D.    TERMINATION. 
§  49.    NoUc*. 

[a^  Where  a  lease  gives  to  the  lessora  the 
option  to  cancel  the  lease  In  the  event  of  a 
sole,  under  terms  specified,  a  notice  given  by 
the  lessors  jointly  with  purchasers,  to  whom 
the  right  of  the  lessors  in  the  lease  had  beea 
Bssigoed,  conforming  with  the  terms  agreed, 
was  sufficient  to  terminate  the  lease  on  the 
part  of  the  lessors  as  orovided  In  the  lease; 
and  the  fact  that  the  lessors  no  longer  held 
the  title  was  not  material,  since  the  option  was 
not  to  be  exercised  nntil  a  sale  was  made. — 
Lewis  v.  Agoure,  8  CaL  App.  146,  96  Pae  327. 


lease,  properly  interpreted  as  giving  the  option 
to  renew  it,  at  the  termination  of  the  lease 
to  tbe  lessee  as  second  party,  was  a  contract 
for  a  renewal  and  not  an  extension  of  the 
lease;  and  a  notice  was  requisite  to  entitle  the 
lessee  to  such  renewal. — Qray  v.  Ifaier  &  Zobe- 
lein Brewery,  2  Cal.  App.  653,  84  Pae  £80. 

[e]  The  law  disregards  fractions  of  a  day 
in  giving  notice;  and  where  tbe  lease  expired 
at  midnight  of  September  30th,  a  notice  of  the 
renewal  of  the  lease  given  on  October   1st 


§  flO.    Oreatloii  of  Tetuuicy  from  MoaUi  to 
Montb. 

[a]  Section  827  of  the  Civil  Code  applies 
only  to  tenancies  from  month  to  month,  and 
not  to  a  lease  having  a  fixed  expiration  of 
time. — Vatuone  t,  Cannobio,  4  CaL  App,  422, 
8S  Pae.  374. 

[b]  Notices  (1)  that  after  termination  of  tbe 
lease,  the  monthly  rent  will  be  (300  in  advance 
for  each  and  every  month  tbe  lessees  continue 
to  hold  possession,  (2)  that  the  lease  will 
terminate  on  tbe  day  fixed  therein,  and  they 
would  be  required  to  deliver  poesesaian  on  that 
day,  and  (S)  repeating  the  second  notice,  and 
stating  that  "this  ia  intended  as  a  monthly 
notice  to  quit  for  the  pnrpose  of  terminating 
your  tenancy  as  aforesaid,"  are  to  be  con- 
strued together,  and  no  new  tenancy  from 
month  to  month  was  thereby  created  at  the 
rate  of  t300  per  month. — Vatuone  v.  Cannobio, 
4  Cal.  App.  422,  8S  Pae.  371. 


Termination. 

[al  The  defendants,  having  knowledge  of  the 
new  lease  and  of  tbe  terms  of  their  own  lease, 
could  not  be  misled  by  the  forms  of  the 
notices.  Their  lease  of  itself  was  sufficient  no- 
tice to  them  that  they  would  be  required  to 
surrender  possession  at  tbe  expiration  of  the 
time  therein  named. — Vatuone  v.  Cannobio, 
4  Cal.  App.  422,  88  Pae.  374. 

[b]  The  lessee  for  years  had  the  right  to 
terminate   the  monthly  tenancy  of  the  prior 
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tenant,  oi  to  ehnnga  the  ternu  of  raeb  ten- 
ancy hy  a  proper  notice  In  writing  to  thftt 
«fFeet. — Berrysuun  v.  Qibion,  7  C&L  App.  979, 
»5  Pm.  671. 


TIL    PBEUSES  Am)  EWJOntBHT  ADD 


$  78.    OvTSiuuiti  ud  AsTMBiienti  u  to  B«- 
pnin  and  ImpiuTomenta. 

[a]  An  agreement  in  the  lease  that  the  leuor 
ii  to  famiBb  material*  and  the  labor  of  one 
man  to  awitt  in  needed  repairs,  and  that  tbe 
l««aee  ia  to  furnish  all  labor  neeeisary  there- 
for, is  not  an  agieement  bj  the  leaior  to 
make  repairs,  and  the  onlj  meaaore  of  dam- 
ages for  breach  of  the  agreement  on  the  part 
of  th«  IsMor  it  for  the  lessee  to  make  the 
needed  repairs,  and  charge  the  lessor  with  the 
cost  of  tne  materiala  and  the  labor  of  one 
man.— Brett  t.  Berger,  i  CaL  12,  87  Pae.  222. 

[b]  TTnder  «  lease  for  thirty  years,  providing 
fof  &  monthly  rental,  and  an  Hgreement  for 
the  eon^traction  of  a  building  by  the  lessee 
upon  the  leased  premises  for  profit,  and  for 
a  percentage  to  the  lessor  from  tbe  net  profits 
therefrom  each  six  months,  after  deducting 
rental,  taxes,  coat  of  arbitration,  insnrance 
preminms,  and  "cost  of  repairs  and  alterations 
made  npon  tbe  bailding,"  the  contract  content- 
plates  only  tbe  deduction  of  the  cost  of  repairs 
and  alterations  made  npon  tbe  completed 
building,  and  does  not  Inelnde  any  repairs  and 
alterations  made  prior  to  the  eompletion  of 
the  building  and  which,  though  not  included  in 
the  original  plans  and  specifications,  were  res- 
Bonsbly  neeesaary  to  its  eompletion. — Qroase 
T.  Barman,  9  Cal.  App.  C50, 100  Pae.  348. 

§  79.    Blgbt  and  Dnty  to  Hake  Bepaln. 

Sa]  DpoQ  a  lease  of  a  ranch,  in  the  absence 
an  express  agreement  between  tbe  parties, 

the  common-law  nils  throwing  the  burden  of 
making  repairs  to  fences  and  barns  upon  the 
tenant  is  not  ehaneed  in  this  state,  and  any 
right  of  action  in  the  lessee  against  the  lessor 
must  flow  alone  from  their  agreement. — Brett 
V.  Berger,  4  CaL  App.  12,  87  Pae.  222. 

[b]  Where  it  appeared  by  the  plaintiff's  tes- 
timony that  tbe  condition  of  the  fences  and 
bams  was  the  same  when  the  loss  complained 
of  occnrred,  ai  when  the  lease  was  entered 
into,  he  could  not,  as  leasee,  neglect  to  make 
repairs,  and  stand  by  and  see  his  crops  de- 
stroyea  by  his  own  stock,  and  his  hay  injured 
by  rsia  in  leaky  bams,  and  expect  the  law  to 
afford  bim  eompeneetion  for  such  damage. — 
Brett  V.  Berger,  4  Cal.  App.  18,  87  Pae.  222. 

[e]  There  being  no  implied  covenant  that 
the  landlord  must  make  needed  repairs,  tbe 
covenant  on  his  part  is  to  be  construed  as 
limited  to  fnture  requirements  for  repairs,  and 
not  aa  applying  to  tne  then  condition  of  fences 
and  bams  which  were  known  to  the  lessee,  and 
must  be  presumed  to  have  been  accepted  by 
him  aa  satisfactory.  If|  at  that  time,  expen- 
sive repairs  were  contemplated,  the  parties 
woDld  natnrally  have  provided  in  the  lease  for 


Fae.  2B2. 

9  83.    Inqfroremantt  by  Tonant. 

[a]  Where  the  defendant  corporation  ened 
for  rent  admitted  that  it  executed  the  instru- 
ment described  in  the  complaint,  without  al- 
leging that  the  instrument  did  not  correctly 
represent  the  natnre  of  the  transaction  or  the 
terms  of  tbe  agreement  between  it  and  the 
plaintiff,  it  can  receive  no  different  construc- 
tion from  that  of  the  lease  which  the  lan- 
gnage  imports. — Harron,  Bickard  ft  McCone  v. 
Wilson,  Lyon  t  Co.,  4  Cal.  App.  488,  SB  Pae. 
912. 


}  S6.    Natne  and  Bxtamt  of  Ziandloid's  I>nty 


[a]  The  owner  of  a  bnildfng  is  liable  to  ft 
lessee  of  storerooms  on  the  ground  floor  for 
injury  to  his  goods,  resulting  from  the  negli- 

Jence  of  the  owner  in  failing  to  control  the 
rainage  of  rain  water  from  the  roof,  causing 
such  water  to  flow  down  a  skylight  well  to 
tbe  ground  floor,  the  lease  being  silent  aa  to 
any  duty  of  the  lessee  to  provide  an  adequate 
escape  for  such  water. — H.  G.  Capwell  Co.  v. 
Blake,  B  Cal.  App.  101,  9S  Pae.  Gl. 

[b]  The  fact  that  plaintiff  and  its  servants 
promptly  endeavored  to  ascertain  the  cause  of 
the  trouble,  and  to  find  a  remedy,  if  possible, 
so  as  to  prevent  farther  damage,  which  they 
could  not  accomplish,  does  not  tend  to  show 
an  acknowledgment  of  plaintiff's  duty  to  care 
for  the  roof.  The  plaintiff  would  have  been 
guilty  of  contributory  negligence  if  the  work 
of  destruction  had  been  snpinely  allowed  to 
go  on  without  any  effort  to  prevent  it.— H. 
0.  Capwell  Co.  v.  Blake,  B  Cal.  App.  101,  B8 
Pae.  51. 

[e]  The  feet  that  the  eonstmetion  of  tbe 
skylight  well  made  a  change  in  the  system  of 
drainage  for  the  mntnal  benefit  of  the  owner 
and  his  tenants,  and  that  the  plaintiff,  who 
as  lessee  of  the  ground  floor  was  specially 
interested  and  consented  to  sneb  change  for 
the  benefit  of  his  storerooms,  which  extended 
across  the  skylight  well,  could  not  relieve  the 
owner  from  the  duty  of  earing  for  the  rain 
water  on  the  roof,  and  to  prevent  the  water 
front  fiowing  down  the  skylight  well  to  plain- 
tiff's injury. — H.  C.  Capwell  Co.  v.  Blake, 
9  Cal.  App.  101,  SB  Pae.  SI. 

9  B7.  Injnrlei  to  Tenants  or  Occupants, 
[a]  Where  premises  were  leased  with  full 
knowledge  by  the  tenant,  and  without  war- 
ranty by  the  landlord,  concerning  an  obvions 
danger  front  a  wire  rope  imbedded  in  the 
earth  on  the  lot,  which  supported  a  telegraph 
pole  forming  part  of  the  landlord's  electric 
system,  which  rope  was  not  part  of  tbe  leased 
premises,  and  where  tbe  tenant  had  lived 
thereon  sixteen  months  before  injury  resntted 
to  the  tenant's  wife  from  a  fall  npon  the 
rope,  the  tenant  and  his  wife  had  aasnmed  al' 
risK  from  sueh  obvious  danger;  and  no  ac- 
tionable negligence  is  imputable  to  the  land- 
lord in  maintaining  the  wire  rope,  nor  is  he 
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leBponiible  for  tnch  Teaulting  in.inry. — Hatch 
T.  McCloud  Biver  Lumber  Co.,  150  C«l.  Ill, 
88  Pac.  355. 

^b]  The  complaiot  by  the  tenant  &nd  his 
wife  against  the  landlord,  which  alleges  facts 
negativing  the  actionable  negliKBn<^e  of  the 
landlord  in  maintaitiiDg  the  wire  rope  and 
facta  showing  her  own  contribntorj  negli- 
gence, is  insufficient;  and  it  is  not  aiiBtaln- 
able  bf  reason  of  an  allegation  that  she  was 
DSing  all  due  eare  to  avoid  the  wire,  which 
is  incompatible  with  the  averment  of  her 
familiarity  with  its  position  and  with  the 
absence  of  any  averment  of  extraordinary 
cirenmstances  making  it  necessary  for  her  to 
come  in  contact  with  it.— Hatch  v.  UeCloud 
Biver  Lamber  Co.,  ISO  Cal.  Ill,  88  Pae.  3SS. 
[cl  Conceding,  without  deciding,  that  tbt 
landlord  was  guilty  of  negtigenoe  in  allowing 
sharp  points  of  wire  near  the  ground  at  the 
end  of  the  wire  rope  to  remain  without  pro- 
tection or  guard,  where  it  appears  that  the 
wife's  fall  upon  the  wire  and  her  resulting 
injury  upon  the  sharp  points  were  the  conee- 
qnence  of  her  own  contributory  negligence  in 
coming  in  contact  with  the  exposed  wire,  the 
case  is  one  where  her  contributory  negligence 
in  part  eansed  her  injury,  and  there  can  be 
no  recovery  for  any  negligence  of  the  defond- 
*  --^-7  thereto.— Hatch  v.  McCload 


TUL    BENT  AND  ADVANCES. 

A.     BIGHTS  AND  LIABILITIES. 
§  93,    Liability  for  K«nt  la  GcneiaL 

[a]  Under  a  lease  of  an  asparagus  tract  of 
fifty-five  acres  for  the  period  of  ten  months 
from  November  30th,  at  an  unconditional 
rental  of  •2,500,  the  sum  of  t2,250  of  which 
was  paid  in  advance,  and  the  remainder  of 
which  was  to  be  paid  April  Ist  of  the  next 
year,  on  or  about  which  date  nearly  the  whole 
annual  crop  was  destroyed  by  Bood  (the  roots 
being  nninjured).  the  tenant  must  bear  the 
lose  of  the  annual  crop,  and  cannot  claim  any 
apportionment  of  rent,  nor  recover  back  any 

Sart  of  the  rent  paid  in  advance, — Meek  v. 
anha,  8  Cat.  App.  98,  96  Pac  107. 

S  M.    OoTUumtB  and  AgiMmantg  to  Pay  and 
Becnittr  f «:  Bent. 

[a]  Under  the  contract,  construed  as  a 
whole,  the  net  profits  provided  for  in  the  lease 
cannot  mean  the  net  profits  for  the  entire 
term  of  the  lease,  which,  as  an  entirety,  is 
divided  into  monthly  rental  periods  and  profit- 
sharing  periods  of  six  months  each,  commenc- 
ing npon  completion  of  the  building,  from 
which  deductions  are  to  be  made  as  pro- 
vided, which  have  occurred  during  each  six 
months'  period  onlyj  and  a  provision  in  the 
contract  requiring  deposits  to  secure  rent, 
taxes,  insurance  and  interest  prior  to  the 
completion  of  the  building  cannot  allow  such 
payments  to  be  carried  forward  and  deducted 
from  any  future  proflt-eaming  period,  nor  can 
any  loss  of  profits  under  the  lease  in  any 
six  months'  period  be  carried  forward  and 
made  a  charge  against  the  gross  income  of 


§  9S.    Injury  to  or  Destroction  of  £ 

[a]  Though  it  is  the  ordinary  effect  of  the 
agreed  cancellation  of  a  lease  that  rent  psst 
due  is  collectible,  yet  where,  in  a  lease  of 
fanning  land,  it  is  expressly  stipulated  that 
no  rent  shall  be  paid  if  the  land  is  so  in- 
jnred  by  overflow  or  want  of  reclamation  that 
it  cannot  be  cultivated  before  June  1st,  and 
the  right  to  cancel  the  lease  also  dependeil 
npou  such  contingency,  where  the  land  had 
ceased  to  be  a  farm  and  had  become  a  lake, 
and  it  became  wholly  uncultivable,  the  agreed 
cancelation  of  the  lease  for  that  reaEon  was 
subject  to  the  stipulation  against  rent,  and 
none  can  be  recovered. — Donnellan  v.  Wood, 
Curtis  &  Co.,  4  Cal.  App.  192,  ST  Pae.  23S. 

[b]  Where,  by  the  terms  of  a  lease,  the 
lessees  were  to  farm  the  laud  leased  for  crops 
of  grain  and  hay,  and  to  make  a  speeiflcd 
advance  to  the  lessors,  and  thereafter  a 
monthly  sum  on  demand,  and  all  advances 
made  were  to  be  a  lien  on  the  lessoTB*  share 
of  the  crops  with  interest  when  harvested, 
and  where,  after  using  all  possible  endeavor 
to  raise  crops  thereon,  the  crops  were  pre- 
vented and  wholly  destroyed  by  the  act  of 
God,  through  the  agency  of  floods,  the  lessees 
were  not  bound  to  make  any  farther  advances 
on  demand,  and  were  entiUed  before  the  ex- 
piration of  the  lease  to  sue  to  recover  back 
the  amount  of  advances  made  with  interest. — 
Carstenbrook  v.  Wedderien,  S  CaL  App.  603, 
91  Pac.  117. 

[e]  It  Is  odI^  where  the  body  or  greater 
part  of  the  thing  hired  is  destroyed  that  the 
hirer  may  terminate  the  hiring  before  the 
end  of  the  term,  under  section  1038  of  the 
Civil  Code,  which  has  no  application  to  s 
lease,  under  which  no  part  of  the  thing  leased 
has  been  destroyed.  In  the  present  case,  the 
thing  leased  was  the  land  and  asparagus  beils, 
without  any  existing  crop  thereon,  no  part 
of  which  was  destroyed.  The  only  thing  de- 
stroyed being  the  growing  crop,  which,  under 
section  1936  of  the  CivU  Code,  belongs  to  the 
tenant,  the  loss  thereof  must  fall  upon  him. — 
Ueek  V.  Cunha,  8  Cal.  App.  98,  06  Pac.  107. 


§  98.    Penong  Entltlod  and  Pergona  Ltable, 
[a]  Where  the  laud  leased 


the 


state  for  taxes,  and  the  right  of  the  lessor 
to  redeem  after  the  exeeutiou  of  a  deed  to  the 
state  was  foreclosed  by  the  state's  conveyance 
of  the  title  to  another  owner,  sneb  owner 
has  the  right  to  receive  the  rents,  and  it  il 
the  duty  of  the  tenant  to  attorn  to  the  owner. 
Teich  V.  Arms,  5  Cal.  App.  47S,  90  Pae.  962. 

B.    ACTIONS. 
§  lOOVg.    Appointmont  of  B«celT«r. 

[a]  Where  the  only  cause  of  action  atated 
in  a  complaint  by  a  lessor  against  a  lesses 
for  a  term  of  years  is  for  cash  rent  dne, 
and  it  is  not  alleged  that  any  lien  or  interest 
in  the  crops  is  reserved  to  the  lessor,  or  that 
any  right  of  reentry  or  forfeiture  ie  provided 
in  the  lease  for  conditions  broken,  the  whoU 
crop  belongs  to  the  leasee,  and  mere  alleg»- 
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tiona  tbat  defendant  did  not,  as  agreed,  Irri- 
gate and  coltivate  the  whole  laod,  that  be 
broke  ft  stipulation  not  to  sell  any  part  of 
hia  crops  witboat  written  consent  of  the 
lessor,  that  the  growing  crops  reqaire  atten' 
tion,  and  that  defendant  is  insolvent,  do  not 
confer  jurisdiction  upon  the  court  to  make  an 
ex  parte  order  appointing  a  receiver  to  eare 
for,  harvest  and  seU  the  crops,  and  such  order 
mnst  be  reversed  upon  appeal. — Ibbetson  v> 
Peairson,  7  Cal.  App.  261,  94  Pae.  2li2. 

§  101.    Bvidenca. 

[a]  Parol  evidence  Is  inadmissible  to  varf 
the  terms  of  such  lease  by  showing  that  it 
was  leased  from  month  to  month,  and  that 
the  lessor  terminated  it  by  notice. — Dodd  T. 
Paach,  6  Cal.  App.  686,  91  Pac.  166. 

§  106.     Trial,  JndgmMit  and  Amonnt  of  B»- 


jury  to  hia  crops  and  hay,  and  there  was 
no  covenant  or  proof  that  be  fornished  the 
requisite  materials  and  labor  for  repairs, 
and  no  claim  was  made  for  cost  of  materials 
and  labor  of  one  man,  a  judgment  of  nonsuit 
was  properly  entered  against  him.— Brett  ▼. 
Berger,  4  CaL  App.  12,  ST  Pac.  222. 

[b]  Held,  that  the  findings  for  the  plaintilFa 
sufBi^iently  cover  all  of  the  material  issues 
raised  by  the  pleadings;  and  when  tbe  court 
found  that  no  crop  of  hay  conld  be  raised 
or  eat  upon  the  land,  and  that,  after  the  flood, 
m  very  small  qnautity  of  grass  grew  tbereon, 
mixed  with  weeds,  on  which  sheep  and  cattle 
eonld  be  and  were  pastured  by  plaiatiSa  for 
a  limited  time,  the  plaintiffs  were  entitled 
to  sach  pasturage,  and  findings  that  plaintiffs 
were  entitled  thereto,  and  that  defendants 
take  nothing  by  their  counterclaim  for  the 
alleged  value  thereof,  sufficiently  respond  to 
tbe  issues  raised  by  tbe  counterclaim. — Cars- 
tenbrook  v.  Wedderien,  S  Cal.  App.  603,  91 
Pac  117, 

fe]  Where  tbe  amonnt  of  tbe  monthly  value 
of  the  nse  and  occupation  of  the  premises 
WTougfully  withheld  is  alleged  in  the  com- 
plaint and  not  denied  in  the  answer,  the  total 
value  of  such  nse  and  occupation  from  the 
date  of  tbe  action  to  the  date  of  the  sur- 
render of  possession  by  the  defendant  was 
properly  adjudged  as  the  measure  of  damages 
under  section  3334  of  the  Civil  Code.  The 
lease  having  been  properly  terminated  by  no- 
tice before  sait,  tbe  trebling  of  the  amount 
of  monthly  rent  is  not  involved. — Bnhman  v. 
Nickels  &  Brown  Bros.,  7  Cal.  App.  592,  95 
Pac.  177. 

[d]  When  no  Issue  was  raised  as  to  tha 
<late  of  the  completion  of  the  building,  not- 
withstanding conflicting  evidence  in  relation 
thereto,  an  independent  finding  as  to  such 
date  is  not  necessary  to  support  the  judg- 
naent;  and  when  tbe  court  foand  tbat  items 
of  lUterations  in  the  plans  were  incidental 
and  necessary  to  a  eomjileted  building,  an 
implied  finding  will  be  intended  in  support 
of  tbe  judgment,  tbat  those  items  were  sap- 
plied  before  tbe  comirietion  of  tha  bnilding.— 


Qrosse  V.  Barman,  9  Cal.  App.  650,  100  Pae. 


ACTIONS  FOR  DNLAWFUL  DETAINBB,  |  111. 

DEMAND  OB  NOTICE,  1  118. 

DEFENSES,  1  117. 

JUBISD10TI0N    AND     BEUOVAL     OF     ACTION, 
i  lis. 

COUFLAINT  OB  PETITIOK,  1 120. 

ANBWEB,  I  121. 

CK08BC0MPLA1NT,  |  12111, 

EVIDENCE,  1  122. 

• ISSUES,   PROOF  AND  VARIANCE,  1  12S, 

DAUAOES,  I  124. 

FINDINGS   AND   JUDGMENT.  1 129. 

REVIEW,  1  12T. 

STAT  OF  RESTITOTION,  IllTM. 
BSSTITDTION.  1 138. 

$  114.    AcUona  for  Unlawful  Detainer. 

[a]  The  increase  of  rent  under  a  tenancy 
from  month  to  mouth  provided  for  in  section 
S27  of  the  CivU  Code  cannot  take  effect  until 
the  expiration  of  tbe  month.  Where  notice 
was  given  on  December  22,  1904,  that  on  and 
after  January  IS,  1905,  the  rent  would  be  an 
increased  monthly  sum,  payable  in  advance, 
and  after  refusal  of  tender  of  the  previous 
rent  for  the  month  of  Jan  nary,  demand  was 
made  for  one-half  thereof  to  January  ISth, 
and  for  the  increased  rent  for  the  remaining 
half  of  that  month,  or  for  possession  of  the 
premises,  sucb  demand,  and  an  action  for  un- 
lawful detainer  begun  after  three  days,  on 
January  9th,  were  premature,  and  the  plain- 
tiff cannot  recover. — Dawson  v.  Cerf,  i  Cal. 
App.  272,  87  Pae.  559. 

[b]  Where  the  tenant  tendered  the  rent  each 
month  in  advance  to  the  vendee  of  tbe  lessor, 
who  refused  tbe  same,  but  the  tenant  did  not 
keep  the  tender  good  by  deposit  thereof  in 
bank  to  the  credit  of  tbe  lessor,  and  such 
tender  and  refusal  continued  for  ten  months, 
such  grantee  was  entitled  to  demand  the 
whole  amount  of  the  rent  due  for  tbe  ten 
months  or  that  tbe  tenant  surrender  posses- 
sion, and  upon  hia  fatlare  to  make  snch  pay- 
ment within  three  days,  the  plaintifi!  is  en- 
titled to  recover  the  premises  and  the  whole 
rent  due.— Occidental  Beal  Estate  Co.  v. 
Oantner  &  Mattern,  7  Cal.  App.  727,  95  Pac. 
1042. 

[e]  The  real  gist  of  the  action  is  tbe  deten- 
tion of  the  premises  from  the  one  entitled 
thereto,  whether  the  detainer  be  forcible,  as 
defined  by  section  1160  of  the  Code  of  Civil 
Procedure,  is  unlawful  withtn  tbe  meaning  of 
section  llGl,  or  tbe  retention  of  po&session 
withoat  force  and  violence  by  one  who  has 
by  force  and  violence  enterfd  upon  the  pos- 
session of  another. — Bell  t.  Haun,  9  Cal.  App. 
41,  97  Pac.  1126. 

§  lie.    Demand  or  Notice. 

[a]  Tbe  statute  fixes  the  period  of  three 
days,  and  ia  to  be  read  in  connection  with 
the  notice,  and  when  tbe  period  of  three 
days  has  expired,  tbe  tenant  has  bad  notice 
for  three  days,  which  is  in  substance  three 
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dayi'  notice  in  writing. — ^Berrrmtn  v.  Oibaon, 
7  Cft].  App.  678,  B5  Pao,  671. 

[b]  A  demand  bj  tbe  plaintiff  in  writing 
tbat  the  defendant  pay  the  increased  amannt 
of  rental  for  tbs  ensuing  month  or  months, 
stating  the  amount  of  rent  due,  and  demand- 
ing that  defendant  pay  the  same  or  deliver 
op  the  possession  of  the  premiaes.  is  suffleient 
in  form,  and  is  not  required  by  the  statute  to 
state  in  terms  that  the  rent  mast  be  paid 
within  three  days, — Berryman  v.  Oibson,  7 
Cal.  App.  «7»,  95  Pae.  671. 

§  117.     DtttMlBM. 

[a]  Upon  the  expiration  of  the  term  fixed  by 
a  lease,  it  is  the  duty  of  the  lessees  and  their 
subtenants,  who  are  estopped  to  deny  the 
title  of  the  landlord,  to  surrender  the  pos- 
session of  the  premises  to  him,  and  if  tney 
unlawfully  hold  over  after  the  term,  the  land- 
lord may  maintain  an  action  of  unlawful  de- 
tainer against  them,  notwithstanding  be  has 
executed  a  new  lease  to  a  third  person,  to 
take  effect  immediately  after  the  expiration 
ot  the  former  lease,  where  they  bave  not  con- 
nected tbemselTee  in  any  manner  with  the 
title  of  the  new  lessee. — Vatuone  v,  Ctnoobio, 
4  Cal.  App.  422,  SS  Pac.  374. 

[b]  Though  in  an  action  of  nnlawfnl  de- 
tainer the  lessee  is  estopped  from  denying  the 
title  of  the  lessor^  as  it  stood  when  the  lease 
was  executed,  be  is  not  estopped  to  show  that 
the  title  of  the  lessor  has  expired  or  has  been 
extinguished,  or  has  been  alienated  from  him 
by  operation  of  law.— Teieh  v.  Arms,  S  Cal. 
App.  475,  90  Pae.  962. 

§  lis.    TntsdlcUon  and  B«iiUTal  of  AcUon. 

[a]  When  it  appears  that  a  justice's  court 
bas  jurisdiction  of  an  action  of  nDtawfnl 
detainer,  which  was  improperly  certified  by 
it  to  the  superior  court  ae  iuvolving  a  ques- 
tion of  title,  which  wilt  not  necessarily  arise 
on  the  trial,  the  order  of  the  superior  court 
remanding  the  cause  to  the  justice's  court  will 
be  sustained,  and  a  writ  of  certiorari  to  annul 
it  will  be  dismissed,  and  the  application  there- 
for denied. — Bichmond  v.  Superior  Court,  9 
Cat.  App.  62,  SS  Pac.  07. 

[b]  In  an  action  of  unlawful  detainer,  the 
relation  ot  landlord  and  tenant  is  essential 
to  sustain  the  action,  and  if  any  other  rela- 
tion appears  the  action  must  fail;  and  when 
the  complaint  in  jnstice's  court  alleges  proper 
proceedings  under  that  relation,  an  answer 
by  the  defendant  that  he  has  a  subsisting 
contract  to  buy  the  property  and  never  was 
a  tenant  of  the  plaintiff,  does  not  necessarily 
involve  a  question  of  title,  nor  affect  the 
jurisdiction  of  the  justice's  court  to  determine 
the  essential  question  of  fact  whether  or  not 
the  relation  of  landlord  and  tenant  existed 
when  the  action  was  commenced. — Richmond 
T.  Superior  Court,  9  Cal.  App.  62,  9S  Pac.  57. 

f  120.    ' Complaint  or  Petitton. 

[a]  An  averment  that  plaintiff  whs  a  mer- 
chant in  the  city  where  the  storeroom  was 
leased,  and  conducted  a  store  business  in  that 
city,  and  that  in  view  of  increasing  bis  busi- 
ness he  leased  the  storeroom  wrongfully  with- 
held, and  waa  injured  In  his  business  because 


be  could  not  remove  his  goods  thereto,  is  a 
sufficient  averment   of   the   ownership  of  the 

■  business  damaged  as  against  a  general  de- 
murrer.—Snyder  V.  Eegau,  6  CaL  App.  64,  89 
Pac.  852. 

[b]  An  averment  that  "the  goods  depreci- 
ated in  value  to  plaintiff's  business,"  suffi- 
ciently alleges  a  loss  to  the  business  conducted 
by  plaintifF,  in  relation  to  lucli  goods  aa  he 
would  bave  been  enabled  to  sell  but  for  the 
tortious  acts  of  defendant.— Snyder  v.  Regan, 
C  Cal.  App.  64,  S9  Pac.  aS2. 

[e]  It  was  nnneeesiary  that  the  plaintiff 
BDOuld  set  forth  in  the  complaint  tne  con- 
tents of  the  lease  that-  he  had  acquired  from 
the  owner  of  the  property.  The  lease  alleged 
was  in  effect  a  conveyance  from  the  owner 
to  the  plaintiff  for  the  purpusea  stated  for  the 
term  of  two  years. — Berryman  t.  Qibson,  7 
Cat.  App.  679,  95  Pac.  671. 

[d]  The  complaint  in  an  action  of  nnlawfnl 
detainer  brought  by  a  leasee  for  two  years 
againat  a  prior  tenant  under  a  verbal  monthly 
tenancy  is  not  rendered  insufficient  to  state  a 
cause  of  action  because  it  avers  that  the 
former  verbal  rental  was  43S  per  month,  and 
also  avers  a  notice  increasing  tile  monthly 
rental  to  the  sunt  of  tlSO  pec  month,  whieh 
was  not  paid,  after  demand,  in  which  the 
prior  rental  was  stated  at  t40  per  month. — 
Berryman  v.  Gibson,  7  Cal.  App.  679,  95  Pae. 
671. 

[e]  The  main  object  of  the  notice  waa  to  in- 
crease the  monthly  rent,  the  failure  to  pay 
whieb,  after  proper  demand,  constituted  the 
cause  of  action. — Berryman  v.  Oibson,  7  CaL 
App.  679,  BS  Pac.  671. 

[t]  In  an  action  for  forcible  entry  and  de- 
tainer, a  eomplaint  not  alleging  the  detention 
of  the  premises  by  the  defendants  at  the  time 
of  the  commencement  of  the  action  does  not 
state  a  cause  of  action,  and  cannot  sustain  a 
judgment  for  restitution  of  the  premises. — 
Bel!  V.  HauQ,  9  Cal.  App.  41,  97  Pac  1126. 

[g]  The  pleading  must  be  construed  most 
strongly  against  the  pleader;  and  an  aver- 
ment that  plaintiff  wiU  be  damaged  $5  for 
each  day  the  possession  is  withheld  cannot 
be  construed  as  a  substantive  averment  tbat 
at  the  time  of  the  commencement  of  the  ac- 
tion the  premises  were  withheld  and  detained 


§  121.    — —  AaawsE. 

[a]  In  an  action  of  unlawful  detainer,  where 
plaintiff  claimed  title  under  a  confirmed  ex- 
ecator's  sale  of  the  ranch  Involved  in  the 
action,  and  defendant  claimed  under  a  prior 
lease  from  the  executors,  conditioned  for  sur- 
render thereof  upon  thirty  days'  notice  to 
quit,  subject  to  compensation,  which  was  ten- 
dered by  plaintiff,  upon  giving  such  notice 
and  refused,  where  tne  only  defense  to  the 
action  is  a  plea  In  abatement  that  the  lessee 
appealed  from  the  decree  confirming  plain- 
tiff's title,  and  the  appeal  was  pending  when 
the  action  was  commenced,  but  was  deter- 
mined before  the  answer  was  filed,  the  pie*  in 
abatement  ia  insufficient,  and  a  demurrer 
thereto  waa  properly  anatained. — Bnhman  v 
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[b]  The  uswer,  if  proved,  merely  seta  forth 
a  defense  which  will  defeat  the  aotion  on  the 
groQDd  that  &o  tenanej  existed  between  the 
parties. — Richmond  v.  Snperioi  Court,  9  CaL 
App.  62,  96  Pae.  61. 


i  lay..  —  Or 

[a]  Conceding  that  in  an  aetion  of  nolawfal 
deiainer  the  iiefendant  has  the  riebt  to  tet  up 
an  equitable  defense  for  the  ipeciflc  perfonn- 
Buee  of  a  contract  to  make  a  new  leaee,  if  the 
trial  eonrt  finds  B^inst  the  defendant  on 
meh  matters  of  defense,  as  set  ap  bj  eroH- 
eomplaint,  and  in  favor  of  the  platntiiT  on 
tbs  issnea  tendered  hj  his  complaint,  a  judg' 
ment  of  restitution  of  the  demised  premises 
necessarily  follows,  and  exeeution  of  that 
judgment  cannot  be  atajred  without  the  con- 
■est  of  the  trial  judge.  So  far  as  that  judg- 
ment is  also  a  judgment  in  the  cross-action, 
there  is  nothing  to  stay,  as  the  defendant  has 
simply  been  denied  the  affirmative  relief 
which  he  sought. — Barthon  ▼.  Beese,  ISl  Cal. 
B6,  90  Pac.  187. 

§  122.    Evldenc*.  ^ 

[a]  The  oral  admission!  «f  Wt  defendant 
•o  testifyljig,  and  an  Hdmisalon  made  by  let- 
ter, that  the  premises  were  had  for  another 
year  at  the  lower  rate,  are  not  sufficient  to 
require  the  holding,  as  matter  of  law,  that 
his  testimony  shodd  be  disregarded  by  the 
jnry.— Wilhen  T.  Uassengill,  14B  Cal.  769, 
U  Pae.  153. 

[b]  In  an  aetion  of  unlawful  detainer,  where 
there  nas  a  verdict  for  the  defendants,  upon 
eonflieting  evidence,  testimony  for  defendants 
that,  while  they  were  sublesEees  under  an  ex- 
isting lease  to  a  third  person,  an  oral  agree- 
ment was  made  with  the  lessor  several  months 
before  the  end  of  the  term  for  a  continua- 
tion of  the  term  to  tbem  one  year  from  the 
date  of  such  agreement,  at  the  former  monthly 
rental,  to  the  end  of  the  former  lease,  and 
for  a  less  monthly  rental  thereafter  for  the 
balance  of  the  year,  though  showiuE  an  un- 
oaaal  agreement,  cannot  be  said  to  be  so  im- 
probable that  the  jury  must  disbelieve  it.— 
Withers  v.  UassengiU,  148  Cal.  T6S,  84  Pae. 
153. 

[e]  It  was  competent  to  show  what  matters 
entered  into  the  settlement  and  dlsmiesal  of 
the  prior  snit  against  the  leaser,  even  though 
the  receipt  In  general  terms  released  the 
lessor  from  all  emms  of  damages  against  him. 
Snyder  v.  Began,  6  CU.  App.  64,  S9  Pae.  85S. 

[d]  Where  there  was  a  conflict  of  evidence 
as  to  plaiotiff's  ownership  of  the  business,  end 
as  to  whether  the  damages  thereto  could  have 
been  avoided  bv  the  use  of  ordinary  diligence, 
aa  well  as  to  the  amount  of  (images  suffered 
on  account  of  the  variotfs  Items  specified  Is 
the  complaint,  and  as  to  whether  his  goods 
actually  depredated  in  value,  to  his  injury, 
and  there  was  some  testimony  to  support  the 
verdiet  (or  plaintiff,  it  is  conclusive  as  to  all 
sneh  questions. — Snyder  t.  Began,  6  Cal.  App. 
•4,  89  Pae.  8S2. 


§  123.    Isanaa,  Proof  and  Varlaac*. 

[a]  In  an  action  of  onlawful  detainer,  an 
allegation  in  the  complaint  of  the  giving  of  a 
three  days'  notice  to  pay  the  rent  or  sur- 
render possessioD,  whicn  is  admitted  by  the 
answer,  need  not  be  proved. — Coney  t.  Lovett, 
a  Cal.  App.  134,  84  Pae.  428. 

[b]  In  an  aetion  of  unlawful  detainer,  where 
the  plaintiff  wholly  failed  to  prove  any  title 
or  right  of  possession  in  himself,  and  showed 
no  lease  or  relation  of  landlord  and  tenant 
between  himself  and  the  defendant,  or  that 
defendant  was  unlawfully  in  possession  or 
bse  failed  to  pay  rent,  the  evidence  is  wholly 
insufficient  to  justify  a  decision  for  plaintiff 
(or  the  recovery  of  rent  and  treble  rent,  and 
of  the  possession  of  the  premises. — Ahlers  v. 
Barrett,  4  Cal.  App.  1S8,  87  Pae.  232. 

ie}  If  any  o(  the  defendants  had  permission 
the  new  lessee  to  remain  in  pOBsession,  it 
was  incumbent  on  them  to  prove  it  as  a  mat- 
ter of  defense. — Vatuone  v.  Cannobio,  4  CaL 
App.  122,  88  Pac.  374. 

f  12L    ~  DaniAges. 

[a]  Where  the  evidence  supports  tbe  find- 
ing of  the  court  as  to  the  extent  of  the  dam- 
age caused  by  the  unlawful  holding  over  by 
the  defendants,  tbe  eourt  properly  gave  judg- 
ment (or  three  times  the  amount  of  damage* 
proved. — Vatuone  v.  Cannobio,  4  Cal.  App. 
422,  88  Pae.  S74. 

S  126. Findings  and  Judgment. 

[a]  Where  the  complaint  in  an  action  for 
nnlawfnl  detainer  alleged  a  lease  of  the  prem- 
ises  to  defendant  for  a  private  hotel  (or  one 
year  from  May  1,  1902,  (or  »100  per  month, 
and  that  extensive  improvements  eomprisins 
twenty-seven  rooms  were  added  thereto,  and 
completed  December  1,  1002,  after  which  de- 
fendant paid  (300  per  month  until  July  1, 
1903,  when  plaintiff  gave  her  thirty  days'  no- 
tice to  quit,  and  three  days'  notice  there- 
after, and  claimed  treble  damages,  and  where 
the  answer  pleaded  a  holding  under  an  Instru- 
ment executed  by  plaintiff  September  9,  1903, 
stating  that  defendant  can  have  the  premises 
"at  a  monthly  rental  of  (200  as  long  as  she 
likes,"  a  judgment  for  plaintiff  upon  the 
pleadings  was  erroneous. — Brill  v.  Carsley,  2 
Cal.  App.  331,  84  Pac.  57. 

[b]  In  an  aetion  by  grantees  o(  the  landlord 
against  the  tenant  and  subtenant  for  unlaw- 
ful detainer,  effect  will  be  given  to  tbe  lease 
reasonably  construed,  however  clumsily  it  mar 
be  wordeit,  and  a  resort  need  not  be  had 
to  a  court  of  equity  to  reform  the  contract; 
but  tbe  undoubted  equitable  power  of  the 
court  in  such  aetion  to  relieve  the  teunnt 
from  a  forfeiture,  it  seems,  may  properly  be 
extended  to  a  full  examination  of  all  the 
equities  involved  to  the  end  that  full  jus- 
tice may  be  done;  and  a  finding  as  to  the 
true  intent  of  the  lease,  and  a  decree  order- 
ing it  to  be  corrected  accordingly  will  be  af 
firmed. — Gray  v.  Uaier  ft  Zobelein  Brewery, 
2  Cal.  App.  6S3,  84  Pac.  280. 

[c]  In  an  action  of  unlawful  detainer,  where 
it  appears  that  ten  months'  rent  was  unpaid, 
and  that  the  plaintiff  was  clearly  entitled  to 
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a  verdict  for  the  [xiBsessioD  ot  th«  premltM 
and  for  the  whole  rent  dae,  the  aonrt  might 
properly  have  directed  a  verdict  for  the  pUin- 
tilT,  and  a  verdict  for  the  defendant  might 
properly  be  let  aside  by  the  court  on  its  own 
motion  under  section  662  of  the  Code  of  Civil 
Procedure. — Occidental  Eeal  Estate  Co,  v. 
Oantner  A  Mattern,  7  CaL  App.  TST,  95  Pac. 
1042. 

§  127.    Bevlaw. 

[a]  In  an  action  by  a  snbeequent  lessee  of 
a  atore  to  recover  damages  against  a  prior 
lessee  for  the  wrongful  withholding  thereof 
after  the  term,  ia  which  defendant  pleaded 
in  bar  a  prior  action  to  recover  the  same  dam- 
ages  against    the    lesBor,    which    was    settled 


instructed  the  jury  that  if  they 
found  that  the  actual  damages  sued  for 
neainst  the  lessor  had  entered  into  the  set- 
tlement and  dismissal  of  the  prior  SuH,  plain- 
tiff could  not  recover  tbem  agaii^st  the  lessee, 
and  the  jury  found  a  general  verdict  for  the 
plaintiff  for  the  actual  damages  claimed 
against  the  prior  lessee,  such  verdict  amounts 
to  a  finding  that  such  actnal  damages  were 
not  included  in  sacb  settlement,  aod  there 
being  evidence  to  support  it,  the  verdict  wUl 
not  be  disturbed  upon  appeal. — Snyder  v. 
Began,  5  Cal.  App.  64,  6Q  Pac.  852. 

[b]  Where  an  action  of  unlawful  detainer 
was  brought  within  a  month  after  the  ex- 
piration of  a  written  lease,  and  the  evidence 
was  conflicting  as  to  wbether  there  was  a 
parol  contract  creating  a  tenancy  from  month 
to  month  between  the  defendant  and  the  at- 
torney in  fact  of  plaintiff,  a  verdict  for  tbs 
defendant  was  sufficiently  supported,  and  will 
not  be  disturbed  npon  appeal. — Qabel  v.  Page, 
«  Cal.  App.  618,  9^  Pac.  749. 

[e]  Upon  appeal  by  the  defendant  from  a 
judgment  for  the  plaintiff,  where  no  evidence 
is  set  forth  in  the  record  to  show,  what  was 
in  fact  the  amount  of  the  prior  verbal  rental, 
changed  by  plaintiff's  notice  to  the  larger 
sum,  it  must  be  presumed  in  favor  of  the 
judgment  that  the  evidence  showed,  or  that 
it  was  stipulated,  that  the  prior  rental  was 
In  fact  440,  as  stated  in  such  notice,  and  that 
the  amount  was  erronconsly  stated  id  the  com* 
plaint.— Berry'man  v.  Oibaon,  7  Cal,  App.  €79, 
95  Pae.  671. 

§  1271/1.    8tv  of  BetUtntlon. 

[a]  A  stay  of  proceedings  npon  an  appeal 
from  a  judgment  of  restitution  in  an  action 
of   unlawful    detainer   cannot   be    had    unless 


§  128.     BestitiitlOtL 

[a]  A  tenancy  from  month  to  month  does 
not  terminate  by  the  mere  lapse  of  time,  but 
may  be  terminated  by  the  notice  from  the 
landlord  to  the  tenant  of  one  month  provided 
for  in  section  1946  of  the  Civil  Code.  In 
the  absence  of  a  termination  of  the  tenancy 
by  such  a  notice,  a  judgment  in  favor  of  the 
landlord,  in  an  action  of  unlawful  detainer 
after  default  In  the  payment  of  rent,  may 


be  saUsfied  by  the  tenant,  in  accordance  with 
the  proviaions  of  teetion  1171  of  the  Code  ol 
Civil  Procedure,  by  the  payment  into  court 
of  the  amount  of  the  rent,  with  interest 
thereon  and  costs,  within  five  days  after  the 
entry  of  judgment,  and  the  right  of  the  ten- 
ant upon  sQch  payment  to  be  restored  to  his 
estate  may  be  waived  by  the  tenant's  prior 
surrender  of  possession  to  the  landlord. — Owen 
V.  Heraihoff,  2  CaL  App,  623,  84  Pae.  271. 

X     BENTINO  ON  SHABES. 
§  1S3.    AcUoni  Between  Putiea. 

[a]  Where  the  personal  property  held  In  co- 
tenancy  is    readily    divisible    by    weight    or 

measurement  into  portions  absolutely  alike 
in  quality  and  value,  and  an  equal  division 
thereof  was  in  fact  made  by  the  cropping 
tenant,  placed  in  separate  piles,  each  pile 
having  a  separate  letter,  and  the  lessor's  share 
was  tendered  to  bim  and  refused,  and  the 
lessor  took  possession  of  all  the  fruit  and 
refused  to  return  the  tenant's  share  upon  de- 
mand, replevin  by  the  cropping  tenant  uaj 
be  maintained  to  secure  his  share  of  the  crop 
from  the  lessor. — Adams  v.  Thornton,  5  Csf. 
App,  455,  BO  Pac.  713. 

LAR0EN7. 


stmetiT*,  of  anoUur.  wlthoM  feice  or  latlmldatlei^ 
or  anr  falM  paraonatlon  01  pretense,  and  sttoapt* 
to  coBBlt  laeb  olfansH;  natnre  and  et«iD*nu  ot 
enmaa  et  Isieanr  or  thtft  In  ganaial,  and  of  (raid 
or  petit  laroni7,  larcenr  from  UM  penon  ot  ftoB 
a  dwelling  or  othir  bnlldlna  or  itractnra,  Mc: 
aatois  and  extent  of  criminal  reiponiiliUltr  tiktn- 
tor,  and  gioandi  ot  defeiu*;  and  pTOMCoUen  ud 
pnolslimant  Of  nicli  aeu  >i  pnblla  oSuuaa 
I.  OFFENSE       AND      BESPONSIBILnT 

THEBEPOB,  ES  1-13. 
H,  PROSECUTION     AND     PUNISHMENT, 

Si  14-49. 

A.  Indictment  and  Information,  }|  14- 

2S. 

B.  Evidence,  Presumptions  and  Burden 

of  Proof,  a  23-37, 

C.  Trial  and  Beview,  EC  a8-l». 


S  6.    Property   Subject  1 

(Up,  Posaaaslon  or  ODBtody, 
[a]  The  words  "personal  property  of  an- 
other," as  used  in  section  4S4  of  the  Penal 
Code,  correctly  interpreted,  means  property 
in  the  possession  ol  another  who  is  entitled. 
as  bailee  or  otherwise,  to  retain  possession 
thereof  for  some  benefit  or  profit  to  bimself, 
to  the  exclusion  of  all  others,  rather  than  the 
absolute  ownership-  defined  by  section  679  of 
the  Civil  Code. — People  t.  Cain,  7  CaL  App. 
168,  93  Pae.  1037. 

S  SVs.    Taking  by  Owner  from  Bailee. 

[a]  The  taking  of   property  by  the  genfrsi 
owner   thereof,    from   the    possession   of  one 
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who  riglitfnilr  holds  It  M  bailee  or  otherwise 
for  benefit  to  himself,  with  the  iotent  to 
charge  anch  bailee  with  the  valne  thereof, 
or  to  deprive  him  of  anch  beneBt,  constitutes 
Ikreeny. — People  v.  Cain,  7  Csl.  App.  163,  93 
Pac  1037. 

[b]  It  ia  larcenj  for  the  general  owner  of 
a  heifer  to  steal  it  from  an  agister  who  had 
taken  it  from  the  owner  to  pasture,  for  COM- 
penaatioD,  and  who  has  a  apecial  ownership 
therein  for  the  eoforeemeiit  of  his  agiater's 
lien;  and  the  property  maj  be  alleged  in  the 
ioformation  to  be  the  property  of  the  agister. 
People  T.  Cain,  7  Cal.  App.  163,  93  Pae.  1037. 

H.  F&OBBOUnOH  AKS  FDViaHMENT. 
A.  INDICTMENT  AND  INPOBMATION. 
9  17.    Ownenblp  of  Prop«rtr. 

[a]  An  information  for  grand  larceny  In  the 
■cealing  of  a  steer,  the  personal  proport;  of 
an  owner  named,  need  not  allege  that  it  was 
taken  from  bis  possession;  and  an  averment 
to  that  effect  states  neither  a  neeeaaary  ele- 
ment of  the  oSease  nor  any  part  of  the  de- 
seription  of  the  property  alleged  to  have 
been  taken,  and  may  be  treated  as  sur- 
plusage.— People  V,  Hatchings,  8  CaL  App. 
550,  97  Pac.  325. 

§  22.    Inuoa,  Proof  and  Variance. 

[a]  The  fact  that  the  information  charged 
the  defendant  with  stealing  a  horse,  and  that 
the  proof  showed  that  a  mare  was  stolen,  does 
not  udieate  a  material  Tarianee.  The  word 
"horse"  used  in  section  487,  anbdiTlsion  3,  of 
the  Penai  Code,  is  ased  in  its  generic  sense, 
as  inelading  all  animals  of  the  borse  species, 
male  or  female,  and  the  word  "mare,"  also 
need  in  the  same  section,  is  not  intended  to 
modify  or  change  the  common-law  rule,  but 
ia  inserted  possibly  for  more  definiteness. — 
People  T.  Melaodrei,  4  Cal.  App.  396,  SS  Pae. 
372. 

[b]  Where  the  steer  stolen  was  described  as 
a  brindle  steer,  and  the  defendants  claimed 
that  the  steer  killed  by  them  was  a  red 
steer,  it  is  held  that  the  variance  was  not 
eatablislied,  it  having  been  clearly  proved  by 
the  proseentioa  that  the  steer  killed  was  the 
brindle    steer  described,   and   that   the   hide 

Siven  away  by  them  was  the  hide  of  the 
rindle  steer,  notwithstanding  tbe  conflicting 
evidence  of  defendants  to  the  contrary.  The 
eonfliet  was  condnsively  resolved  by  the  ver- 
dict of  guilty,  and  by  the  action  of  the  trial 
eonrt  in  denying  a  new  trial. — People  v. 
Hutehiugs,  8  CaL  App.  S50,  97  Pae.  325. 

B.      EVIDENCE,     PBESTJMPT10N8     AND 
BUEDEN  OP  PEOOP. 

ADUISSIBILnT  nt  SENEBAL.  i  S4. 

INTEST,  I  SS. 

—  IDENTIT7    AND    OWNERSHIP    OF    PBOP- 
EBTT,  i  2e. 

MATTERS  OP  DEFENSE,  |  81. 

WEIOHT    AHD     SUFFIOIENOT     OP     LTIDENOB, 
M3. 


-  TAKIMO  AND  AaPOHTATION  OT  PROP. 
BBTY— INCBIHINATIKO  OIBOUUSTANOES 
IN    OENEBAL.  i  86. 

• ■  EFFECT  OF    POSSESSION  OP    PBOPEBTT 

STOLEN,  i  ST. 

§  2«.    Admlaalblllty  In  0«n«raL 

[a]  It  appearing  that  the  owner  of  the 
eteer  was  sick,  it  was  proper  to  allow  bis 
father,  who  was  in  control  of  his  cattle  dur- 
ing his  illness,  to  testify  that  he  gave  no 
one  permission  to  take  the  steer. — Pi^ople  v. 
Hntenings,  8  CaL  App.  650,  97  Pae.  225. 

9  2S.    Intent. 

J  a]  Evidenee  was  admissible  to  show  that 
ter  defendant  had  stolen  the  heifer  from 
the  possession  of  the  agister,  he  declared  that 
he  wonld  hold  the  agister  and  the  former 
owner  of  tbe  pasture  both  responsible  for  her 
lost,  and  that  he  caused  them  both  to  be  ar- 
rested for  stealing  the  heifer  from  the  pas- 
ture— in  order  to  eetablisb  the  wrongful  in- 
tent with  which  he  stole  the  heifer. — People 
V.  Cain,  7  Cal.  App.  163,  93  Fac.  1037. 

§  2E.  Identity  and  Ovneratip  of  Prop- 
fa]  It  was  proper  to  permit  the  prosecution 
to  introduce  in  evidence  tbe  brand  of  the 
owner  and  also  to  introduce  the  brindle  hide, 
there  being  sufficient  evidence  tendicg  to 
identify  it  as  the  hide  of  tbe  steer  stolen 
and  killed  by  defendants. — People  v.  Hutch- 
ings,  8  CaL  App.  550,  97  Pac  325. 

§  31.    Matters  of  Defense. 

[a]  The  court  properly  refused  to  adroit  evi- 
dence for  the  defendant  to  shon  that  a  wit- 
ness for  the  defendant  was  in  the  habit  of 
making  errors  in  the  branding  of  his  cattle, 
and  that  mistakes  aa  to  the  identity  of  cat- 
tle had  been  made  by  others  in  the  neighbor- 
hood.— People  V.  Hutchings,  S  Cal.  App.  550, 
97  Pac  325. 

§  32.    Wel^t  and  Snlllclency  of  Evidence. 

[a]  In  a  prosecntion  for  Krand  larceny,  the 
evidence  reviewed  and  held  suCBcient  to  sus- 
tain a  judgment  of  conviction. — People  v. 
Flannery,  3  Cal.  App.  41,  84  Pac.  461. 

[hi  Where  the  evidence  showed  without 
eonnict  tbat  defendant  exercised  actual  con- 
trol and  ownership  In  the  county  of  the  venue 
over  the  mare  stolen  in  another  county,  and 
sold  the  mare  therein  for  almost  nothing, 
and  his  declarations,  conversations  and  con- 
duct proving  hia  connectian  with  the  dis- 
position of  it,  indicate  guilty  knowledge  and 
eouscionsnesB  tbat  be  had  obtained  it  by  crim- 
inal means,  the  verdict  of  guilty  ia  suffi- 
ciently supported. — People  v.  Melandres,  4 
Cal.  App.  396,  SS  Pae.  372. 

[e]  Held,  that  the  evidence  reviewed  is  con- 
Tincingly  sufficient  to  support  a  verdict  of 
guilty  of  grand  larceny  committed  by  the 
defendant  and  hia  nephew  in  tbe  stealing 
of  a  borse  from  a  ranch  where  it  was  pas- 
tured, and  selling  the  same  under  fslse  pre- 
tenses.—People  V.  Horton,  7  Cal.  App.  34,  93 
Pac  382. 
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-  Tttklng  uid  AspoTtaUon  of  Fiop- 
ert7  —  incTltmnatlng  OlmmutancM  In 
OeneraL 
[a]  Held,  upon  review  of  iho  avideace  anp- 
partiDg  a  verdict  of  guiltj  of  gr&nd  lateen; 
agaiost  the  appellant,  that  though  the  evi- 
dence ii  ehiellj  ciTcnmalantial,  and  not 
strong)]'  inculpatory,  it  cannot  be  said  that 
it  was  wholly  inaufflcient  to  juatify  the  ver- 
dict of  goilty. — People  v.  Maltais,  7  Cal.  App. 
120,  93  Pac  800. 

$  37.    Effect  of  FoBBeialon  of  Profntr 

Stolen. 

[a]  The  rule  that  the  recent  poneiiion  of 

Btolea  property,  unexplained,  is  a  eircum- 
stance  tending  to  show  guilt  does  not  require 
exclusive  possession  by  the  defendant  in  the 
strict  sense.  The  rule  is  satisfied  if  the  pos- 
BBBsioQ  is  exctusive  as  to  all  not  particeps  crim- 
inis.  As  to  the  latter  class,  the  possession  of 
one  is  the  possession  of  each  and  all. — People 
V.  Horton,  7  Cal.  App.  34,  93  Pac  382. 

c.    tbiaij  and  KEVIEW. 

gOESTIONS   FOR   JURT,  |  8S. 
INaTROCTlONS— PERSONS    LIABLE,  I  40H. 
OWNERSHIP    AND    POSSESSIOK    OR    CD8T0DT 

OF  PROPBETY,  I  41. 
EFFECT    OP   POSSESaiON    OP   PROPEBTT 

STOLEN  AND   OP  EXPLANATION  THKRB- 

OF,  I  44. 
VERDICT    IK    QENEBAL,  |  41. 

§  38.    Qnestlons  tor  Jury. 

fa]  Under  a  charge  of  grand  larceny  eom- 
nutted  in  taking  the  sum  of  (20  from  the 
person  of  another  with  intent  to  steal,  where 
the  evidence  left  it  in  doubt  whether  the 
money  was  taken  trom  his  person  with  such 
intent,  or  whether  it  was  taken  from  a  parse 
while  in  defendant's  poBseBsion  by  assent  of 
HDch  person,  ez press  or  implied,  or  taken  from 
a  table  on  which  such  person  had  left  the 
money,  the  question  of  grand  or  petit  lar- 
ceny was  for  the  jury  to  determine,  and  it 
was  error  for  the  court  to  take  the  question 
of  potit  larceny  therefrom  b^  instruction  that 
the  only  verdict  must  be  guilty  of  grand  lar- 
ceny or  not  Builty,  and  by  refusal  to  in- 
struct them  on  the  lesser  crime  of  petit  lar- 
ceny.—People  V.  Stofer,  B  Cal.  App.  416,  86 
Pac.  734. 
§  iO'/f    Initmctlons— Penona  Uable. 

[a]  In  a  prosecution  for  grand  larceny  of 
animals,  based  upon  evidence  warranting  a 
finding  that  defendant  aided  and  abetted  the 
crime,  and  conspired  with  the  thief  to  steal 
them,  and  make  a  bill  of  sale  to  him,  and  to 
assist  the  thief  in  driving  them  out  of  the 
connty  for  sale,  instructions  based  upon  the 
evidence  should  be  taken  together,  and  one 
not  sufficiently  clear,  based  upon  defendant's 
knowledge  of  the  larceny,  and  thereafter  aid- 
ing and  abetting  the  thief  in  taking  and  driv- 
ing them  ont  of  the  county,  is  made  clear 
by  BDother  instrnction  that  "the  defendant 
is  not  on  trial  for,  nor  charged  with  the  crime 
of,  receiving  stolen  property,  and  unless  you 
are  satisfiecTtc  a  moral  certaintv  and  beyond 
a  reasonable  doubt  that  the  defendant  did 


actually  steal  aaid  animals,  or  tlat  he  mi 
concerned  in  the  eommiasion  of  the  lareenf, 
and  aided  and  abetted,  or,  not  being  present, 
advised  and  encouraged  its  commission,  you 
■bonld  find  the  defendant  not  guilty." — Fee- 
pie  T.  Del  Cerro,  9  Cal.  App.  764,  100  Pac 
887. 

S  41.    Ownership  and  FoaBOMton  or  Onstodr 
of  Property, 

[a]  An  instruction  reqneited  by  defendant 
that  anless  the  evidence  established  that  the 
steer  was  taken  from  the  possession  of  the 
alleged  owner,  a  verdict  of  not  guilty  should 
be  returned,  was  properly  refused;  bnt  the 
jury  was  properly  instructed  that  tf  defend- 
ants found  the  animal  in  a  field  belonging 
to  tbe  mother  of  one  of  them,  knowing  that 
It  waa  not  the  property  of  either  of  them, 
and  intending  to  ateal  it,  converted  the  same 
to  their  own  use,  the  alleged  offense  mi 
established. — People  v.  Hutchings,  8  Cal 
App.  550,  97  Pac.  325. 

§  44.    Effect  of  Possesalon  of  Property 

Stolen  and  of  Explanation  Thereof. 
ta]  Held,  that  the  instruction  relating  to 
the  possession  of  stolen  property  by  the  de- 
fendant was  in  the  main  correct;  and  that 
the  judgment  will  not  be  reversed  for  any 
possible  error  therein,  when  looking  at  tbe 
testimony  it  can  be  seen  that  the  jury  could 
not  have  been  misled  thereby  to  the  preju- 
dice of  tbe  defendant. — People  v.  iluiton,  7 
CaL  App.  S4,  93  Pac,  382. 

§  47.    Tetdlct  In  a«nena. 

[a]  Under  an  Information  charging  grand 
larceny,  the  jury  had  the  right  to  return  a 
verdict  of  guilty  of  petit  larceny,  which 
by  implication  finds  that  the  property  stolen 
was  of  less  value  than  tSO,  instead  of  the 
value  of  $200,  as  charged  in  the  infoms- 
tioD.— People  v.  Wetael,  9  CaL  App.  223,  93 
Pao.  S4S. 

LEVEES. 

Inelndt  etabanlantBts  mnd  oUar  works  eonitnliUt 
bj  pntilla  anthnltr  to  pteteet  lands  from  lonnib- 
Uon;  natnri  and  scop*  of  power  to  ertalillib  u4 
aalntaln  sneh  works;  oonsUtDUonal  and  itaHtarT 
PTDTlsloas  reUUac  tkento;  orsaUon  of  Istm  dlt- 
trtets,  and  appolntmsnt,  rl(kts,  powers,  dntlM,  ud 
UsMlltUs  of  levee  boards,  ofieers,  etc.;  eonatnetlMl 
and  malDtenano*  of  sooli  works,  and  local  uno. 
■Mnts  tlucalat. 

§  6.    Iioree  Stotrlcta — Territorial  Extent 

[a]  Where  by  the  terms  of  the  statute  tbe 
state  board  of  swamp  land  commissi  on  en 
alone  had  authority  to  condemn  lands  for 
the  construction  of  levees  outside  of  the  city, 
the  fact  that  where  the  state  board  was  ont 
of  funds,  the  eity  was  authorited  to  eems 
to  the  aid  of  tbe  state  board,  and  construct 
so  much  of  tbe  levee  as  may  be  aeeeesary, 
the  moneys  to  be  repaid  to  the  eity  levee 
fund  out  of  the  first  moneys  coming  into 
the  treasury  of  the  swamp  land  district,  does 
not  dispense  with  the  necessity  of  a  petitinn 
of  the  etate  board  to  condemn  lands  for  the 
eonstraction    of   the    outside    levee;    and  * 
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COD  d  em  nation  therefor  by  tha  eitj  in  iti 
own  name  is  without  authoritj  of  law  and 
void. — McCartT  t.  Southern  Paeiflc  Co.,  148 
Cal.  211,  Sa  Pae.  CIS. 

5  6.    Blghta  and  LiaMlltlM. 

J^a]  The  easement  of  the  city  givea  It  a 
right  to  erect  and  maintain  on  the  levee 
all  buildings  or  other  conBtractioiiE  that  may 
be  reaionably  necessary  or  convenient  for 
the  nae  to  which  It  ia  devoted,  or  nbieh  are 
adopted  to  preserve  it  in  good  condition  for 
that  nee.  This  right  merelj  adds  to  the  bur- 
den of  the  easement.  Whether  or  not  the 
maintenance  and  operation  of  a  railroad  apoa 
the  levee  is  an  nndue  interference  with  the 
rights  ol  the  owner  of  the  fee,  or  eonstitutea 
a  anbatantial  addition  to  the  bnrden  on  his 
title,  ia  a  question  not  arising  upon  this  ap- 
peal.—McCarty  V.  Southern  Pacillc  Co.,  148 
Cal.  Ell,  82  Pne.  615. 

[b]  Under  the  statutes  of  May  13,  ISSl, 
and  April  9,  lSfl3,  authorizing  the  board  of 
Bwamp  land  commissioner!  to  construct  levees 
for  reelamation  purposes,  and  to  enter  and 
take  possession  of  lands  for  that  purpose, 
upon  appraiaemeut  of  dam^gea  therefor,  and 
providing  for  the  turning  over  to  the  city 

of  aa  is  to  be  controlled  by  the  city  of  Sac- 
ramento, and  that  thereupon  "the  title  to 
aald  levees  and  appoitenanees  shall  vest  ab- 
solutely in  the  eity,"  onlv  the  easement  in 
the  constructed  levee,  and  not  the  fee,  was 
appropriated  by  tbe  commissioners  and 
paeaed  to  the  city,— McCarty  v.  Southern  Pa- 
cific Co.,  143  Cal.  211,  82  Pae.  615. 

LEWDNESS. 

Inotiid*  open  or  notorione  tonicatlen,  adnltnr, 
or  oUmt  lasdvloiu  acts  or  conduct,  and  open  uid 
s  cohsliltstlon  or  ctbu  coadnat 


be  put  to  the  child,  who  was  evidently  un- 
familiar with  court  proceedings,  and  needed 
to  be  led  somefihat  to  tell  all  the  revolting 
cireumstaucea  of  the  offense,  the  prepara- 
tion for  which  she  had  voluntarily  testifled 
to  without  suggestion. — People  y.  Gregory, 
8  Cal.  A.pp.  738,  97  Pae.  912. 

[d]  The  testimony  of  the  child,  as  prosecu- 
trix, is  sufficient  to  support  the  verdict  of 
guilty  of  the  offense  charged. — People  v. 
Gregory,  8  Cal.  App.   738,  97   Pac.  912. 

[e]  Since  section  SSS  of  the  Penal  Code  by 
its  terms  only  applies  to  "any  lewd  or 
lascivious  act  other  than  the  acts  constitut- 
ing other  crimes  stated"  in  Part  I  of  the 
Peaal  Code  (erroneously  designated  Part  II), 
an  indictment,  in  order  to  charge  the  offense 
in  the  language  of  tbe  statute,  if  the  par- 
ticular acts  constituting  the  offense  are  not 
designated,  must  negative  the  exception  stated 
in  the  language  of  that  section. — People  v. 
Orinnell,  9  Cal.  App.  238,  98  Pac  681. 

[f]  An  indictment  under  section  2SS  of  the 
Penal  Code,  purporting  to  charge  a  lewd  and 
lascivious  act  upon  the  body  of  a  child  r" 


his  coQvietion,  nor  describe  the  offense  in 
the  language  of  tbe  statate  defining  it,  fails 
to  state  a  public  offense. — People  v.  Qriunell, 
9  Cal.  App.  238,  98  Pac.  SSI. 

UBEL  AND  SLAMDEB. 


r*|uded   as   online   pubUo    scandal;    Datare    and 
extant     of     erimlnal     responslbUlt)'    therefor,    and 
fTonnda   of  defanw;   and   proseentien   and   punish- 
ment «f  Mob  sets  01  oondnct  aa  pnblfo  eSenses. 
S  5.     Frowcotloii. 

ta]  An  information  charging  the  eommls- 
aion  of  a  "lewd  and  lascivious"  act  upon  and 
with  the  body  of  a  child  under  the  age  of 
fourteen  years,  with  the  Intent  to  arouse, 
appeal  to  and  gratify  the  Inst,  passions  and 
sexual  desires  of  the  one  committing  the  act 
and  of  tbe  child,  need  not  allege  that  the 
act  was  attempted  or  committed  between 
persons  of  the  opposite  sexes. — People  v. 
Znell,  2  Cal.  App.  SB,  82  Pae.  1128. 

[bl  Tbe  designation  of  tbe  offense  charged 
in  tno  order  of  commitment  as  "tbe  offense  of 
committing  a  lewd  and  lascivious  act  upon 
tbe  body  of  a  ehild  under  the  age  of  four- 
teen years,"  ete.,  shows  generally  the  nature 
of  the  offense  named  in  section  288  of  the 
Penal  Code,  which  is  a  sufficient  complianee 
with  the  requirements  of  section  872  of  tbe 
Penal  Code,  aa  to  tbe  form  of  such  order.— 
People  V.  Gregory,  8  Cal.  App,  738,  87  Pae. 
912. 

[c]  Held,  that,  under  the  etrcnmstancea 
appearing,  tbe  court  did  not  abase  its  discre- 
tion in  iJlowing  certain  leading  questions  to 


etc,,  U 


WTlttan,  or  printed,  oi  b;  ilins,  pleturgi 
Jnrloiu  to  a  parson  In  hi*  saneral  npnutlon,  or 
szpoiliif  a  llvlns  paiion,  or  tlu  memory  of  one 
daeasMd,  to  hatred,  contempt,  or  ridicule,  or  prelu- 
dldsl  to  a  person  In  Us  proteialon,  trade,  occaps- 
tlon,  amplDTnent,  oi  o&ca,  or  otharwls*  eanilnc  one 
spedil  damsie.  or  InJniloDB  to  one's  Intaraat  in 
propsitj,  real  or  .  peraonal,  or  tandtns  to  piOTOke 
a  breaoli  of  the  peace;  JniUflcatlon  or  exeuM  for 
or  ailtltatlon  of  sneh  defamation:  natoie  and  ax- 
teal  of  liabllltr  of  those  ipoaklos  or  pnbllihlnc 
such  datamatorr  words,  eta.;  aeUoni  for  damafaa 
tharafor;  and  orlailnil  responalbllitr  tor  llbal*  in 
feaaral,  and  prosoontlon  and  punlahmant  thereof 
aa  publta  ofiansas. 
L  WOHDS     AND     ACTS     ACTIONABLE 

AND  T.TARTT.TTT  THESEFOB,  {{   1- 

12. 
n.  PBIVILEGED  COMMUNICATIONS 

AND  MALICE  THEREIN,  If  13,  14, 
in.  JUSTIFICATION   AND   MITIGATION, 

IE  15-16. 
IV.    ACnONH,  SI  20-48. 

B.  Parties,     Preliminary     Proceedings 

and  Pleadings,  JI  22-32. 

C.  Evidence,  ||  33-41. 

E,  Trial,  Judgment  and  Review,  ||  46- 
48. 


S  2.    Malice  In  Qanenl. 

ta]  While  it  is  the  role  in  this  state  that 
exemplary    damages   for   libel   can    only    be 
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I  fact,  aueb 
ma  J  D8  eimat  Bctuai  of  presumed, 
r  be  proved  tj  the  article  pnblishea 
Itulf.  ^here  the  publication  it  libel  an  b  per 
■e,  the  law  preBnmeB  malice  in  fast  in  ita 
publication,  and  in  the  abtence  of  evidence 
on  tbe  part  of  the  defendant  rebutting  this 
preanraeS  malice,  the  plaintiff  is  entitled  to 
an  award  of  exemplary  damagei. — Tinglej 
V.  Times-Mirror  Co,  151  Cal.  1,  89  Pae.  1097. 

§  &Vi.    Worda  Tending  to  Injnn  In  Ofllce. 

[s]  Pnblicstions  concerning  tbe  plaintiS  as 
a  public  officer,  imputing  to  him  a  want  of 
integrity  or  corruption  in  his  olSeia)  duties, 
if  false  in  fact  and  exposing  him  to  hatred, 
contempt  and  obloquy,  are  actionable  per 
se.— Tanner  v.  Embree,  9  Cal.  App.  481,  99 
Pae.  S47. 

§  8.    Oottstmctlon  of  Laasiiaea. 


I  unacquainted  with  tbe  plaintiff  and 
lieaiiug  of  her  for  the  first  time  through 
said  article,  reasonably  would  and  do  under- 
stand therefrom  that  she  is  a  person  of  low 
character  and  guilty  of  improper  snd  im- 
moral conduct,  the  charge,  so  understood, 
being  false  and  matieious.  The  fact  that 
other  persons  who  had  a  previous  acquain- 
tance with  the  plaintiff  would  not  so  con- 
strue the  article  is  immaterial. — Ervin  v. 
Hecord  Publishing  Co.,  154  Cal.  79,  97  Pac. 
SI,  IS  L.  B.  A.,  N.  a,  622. 


§  13.    PrivUegBd  Oommnulcatlons  In  OenaraL 

[a]  Upon  trial  of  a  prosecution  for  larceny 
in  the  justice's  court  words  spoken  by  the 
district  attorney  charging  the  opposing  coun- 
sel with  perjury  and  sabomation  of  perjury 
are  not  privileged. — Carpenter  v.  Ashley,  148 
Cal.  422,  83  Pae.  444. 

[b]  The  pnbiicatioD  of  a  false  charge  against 
A  candidate  for  re-election  ti>  ollice,  that 
while  in  office  he  was  guilty  of  official  eor- 
mption,  in  soliciting  and  acceptine  personal 
benefits  as  a  consideration  to  influence  his 
officials  acts,  as  a  member  of  a  city  council, 
is  libelous  ptr  se;  and  there  is  no  privileged 
communication  nnder  tbe  code  or  general 
law,  which  will  exempt  tbe  defendant  pub- 
lishing such  charge,  from  responsibility  for 
falsehood.— Dauphmy  v.  Bubne,  1S3  Cal.  757, 
126  Am.  St.  Rep.  136,  96  Psc.  880. 

[c]  The  fact  that  tbe  publications  were 
actually  made  with  good  intentions,  and  for 
justifiable  ends,  without  malice,  does  not  ren- 
der the  same  privileged,  if  false  in  fact. — 
Tanner  t.  Embree,  9  Cal.  App.  481,  99  Pac 
547. 

m.  JUSTIFICATION  AMD  UrFIGATIOH. 
§  IR.    TmOi  as  JnsUflcatlon  In  Oeneml. 

[a]  A  libel  is  no  more  justifiable  when  pub- 
lished against  a  candidate  for  public  office, 
than  if  published  of  him'  on  any  other  oc- 
casion    Though  the  publication  of  the  tmth 


la  Justifiable;  yet  the  publication  of  a  false- 
hood finds  no  justification  whatever  unuer 
the  law,  Tbe  law  does  not  jpenoit  the  eliar- 
aeter  of  those  seeking  position  to  be  de- 
stroyed nnder  any  guise  of  privileged  pub- 
lication. One  can  justi^  the  publication  of 
a  libel  against  a  candidate  for  public  office 
upon  privilege,  only  by  proof  tliat  the  ac- 
cusation is  true. — Daupbiny  v.  Buhne,  153 
Cal.  757,  126  Am.  St.  Bep.  136,  96  Pac.  880. 


can  only  be  justified  by  proving  its  truth. 
iDJurioufl  falsehoods  may  not  be  published 
without  liability  thereifor. — Tanner  t.  Em- 
bree, 9  Cal.  App.  481,  99  Pac.  547. 

IV.    AOTIOM8. 

B.    PASTIES,   PBELIMINAE7  PBOCEED- 

INGS  AND  PLEADINGS. 

0\-DEHTAKINO  FOB  COBTS.  1  2t. 

rOBU    AND    REQUISITSS    OP    COMPLAINT    IN 

OESERAL.  1  24. 
-^  INNDEMDO,  I  ZSH. 

DAUAQES,  1  29. 

FLEA  OB  AMBWEB,  1  SO. 

§  22.    Undertaking  for  Costs. 

[a]  The  jurisdiction  of  the  court  in  an  ac- 
tion for  slander  does  not  depend  upon  whether 
a  sufficient  undertaking  is  or  is  not  filed  at 
the  time  the  action  is  commenced.  It  bas 
such  jurisdiction  even  when  no  undertaking 
at  all  is  filed,  and  may  permit  one  to  be 
filed  subsequent  to  the  commencement  of  the 
action,  and  may  permit  a  new  undertaking 
to  be  filed  in  lien  of  a  defective  one. — 
Becker  v.  Schmidlin,  15S  Cal.  669,  96  Pac 
280. 

[b]  Tbe  undertaking  provided  by  the  stat- 
ute to  be  given  at  tbe  time  an  action  for 
slander  is  commenced  runs  in  terms  in  favor 
of  the  defendant,  and  is  intended  to  secure 
him  in  the  costs  and  charges  uf  the  aetjoa 
which  may  ultimately  be  awarded  bim.  Tbe 
provision  being  for  his  sole  benefit,  the  dis- 
cretion vested  in  the  conrt  of  permitting 
the  plaintiff  to  file  a  new  undertaking  which 
will  afford  the  defendant  all  the  protection 
the  law  intends,  should  be  exercised  to  ef- 
fect that  end.  Especially  should  this  per- 
mission be  granted,  when  tbe  plaintiff  in 
good  faith  has  originally  endeavored  to  com- 
ply with  the  statute  by  filing  an  undertak- 
ing when  the  suit  was  commenced,  and  when 
a  motion  to  dismiss  was  made  for  insuffi- 
ciency of  the  undertaking  Sled,  then  of- 
fered, and  was  ready  and  able  to  file  a  new 
and  sufficient  undertaking.  The  fact  that 
no  new  bond  was  then  actually  presented  to 
the  court  is  immaterial. — Becker  t.  Schmid- 
lin, 153  Cal.  669,  96  Pac.  280. 

[e]  Under  section  7  of  tbe  act  coneeraing 
actions  for  libel  and  slander  (Stats.  1871-72, 
p.  533,  e.  377),  a  defendant  in  an  action  for 
slander,  who  specially  appeared  therein  by 
his  attorney  and  moved  for  its  dismissal 
nnder  section  581  of  the  Code  of  Civil  Pro- 
cedure, on  tbe  gronnd  that  no  summons  had 
been  issued  within  a  year  after  the  action 
bad  been  commenced,  is  entitled,  upon  the 
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■iibMi^iieiit  diimiBiml  of  the  k«tion  bj  th« 
{dsintiff,  to  ona  hundred  dollars  t,B  costs  to 
«OT*r  eouoael  fees.  The  right  of  the  defend- 
ant to  eoontel  fees  upon  a  disnussal  of  the 
aetion  ia  not  limited  to  »  diimiisal  for  a. 
failnre  of  tlie  plaintifC  to  file  a  bond  for  costs. 
Caffer  V.  UaDD,  8  CaL  App.  124,  84  Fac. 
424. 

I  24.    Fonn  and  Bevnlsltas  of  Complaint  In 
0«aianL 

[a]  A  complaint  for  libel  is  rofficieot  if  it 
appears  from  the  article  published  and  from 
the  innuendo  assigning  it«  meaning  that  the 
article,  aa  a  whole,  was  false  and  seandalona, 
Ervin  t.  Beeord  Publishing  Co.,  154  Cal.  79, 
97  Pae.  21,  18  L.  K.  A.,  N.  8.,  622. 

[b]  A  complaint  alleging  false  pobllcations 
b7  the  defendants,  hj  which  parties  named, 
who    had    read   the    published    articles,    were 

.dissuaded  from  coming  to  plaintiff's  hotel, 
and  did  not  eome  at  all,  and  would  have 
paid  the  plaintiff  as  proprietor  of  the  hotel, 
as  roomers,  lodgers,  boarder*  or  transients, 
a  large  sum  of  mone^,  from  which  they 
would  have  derived  S  profit  of  tl,000,  which 
snm  is  alleged  and  claimed  aa  damages,  states 
a  cause  of  action,  and  ia  free  from  mislead- 
ing ambiguitj  or  oncertaintj. — Wright  T. 
Coulee,  4  CaL  App.  S4S,  87  Pac  809. 

S  8Sy».    Innnendo. 

Ja]  In  an  action  for  libel,  for  the  publica- 
tion of  an  article  in  a  newspaper  which  wat 
upon  its  face  equivocal  and  capable  of  a 
meaning  injurious  to  the  plaintiff,  it  is  proper 


which  it  was  intended  by  the  defendant,  and 
was  understood  by  the  readers  of  the  news- 
paper to  convey. — Ervin  v.  Record  Publish- 
ing Co..  154  CaL  79,  97  Fac  21,  18  Ll  B.  A., 
N.  a.,  622. 


S29. 

[a]  A  general  allegation  to  the  effect  that 
a  large  number  of  persons  were  dissuaded, 
by  reason  of  the  false  publication  declared 
upon,  from  making  any  contract  with  or  com- 
ing to  the  hotel,  or  giving  it  their  patronage, 
and  from  paj^ing  to  plaintiff  a  specified  ag- 
gregate sum,  is  sufficient  upon  which  to  base 
a  claim  for  damages,  if  alleged,  and  the  dam- 
ages may  be  proved  by  showing  the  exist- 
ence of  facts  which  would  naturally  tend 
to  diminish  and  tear  down  the  hotel  busi- 
ness, followed  by  evidence  that  it  was  ac- 
tually diminished  and  impaired  thereby, 
without  showing  the  specific  name  or  per- 
sonal description  of  each  guest  who  was  there- 
by driven  aw-  * "■-  -'--- 

from  coming 

App.  343,  87  Pae.  809. 

[b]  Where,  in  the  third  eount  of  the  com- 
plaint, it  was  alleged  that  by  reason  of  the 
false    publication    charged    therein,    intended 

{nests  were  dissuaded  from  coming  to  the 
Otel,  and  from  paying  plaintiff  a  specified 
snm,  without  specifically  alleging  damages  in 
that  07  any  other  snm,  a  demurrer  for  un- 
certainty was  properly  sustained,  but  the 
eonrt  ibonld  not  luve  sustainod  it  without 


leave  to  amend;  and  althougb  no  leave  was 
asked,  this  court,  upon  ordering  a  reversal 
of  the  judgment  for  other  errors,  will   grant 

Slaintiff  leave  to  amend  en  the  third  count, 
V  a  speetSe  allegation  of  damages  therein, 
Wright  V.  Coules,  4  Cal.  App.  SiS,  87  Fac. 
809. 

§  30.    Plea  or  Annrai. 

[a^  A  plea  in  mitigation  of  an  alleged  libel 
is  insufficient  unless  it  be  alleged  that  the 
•lefendaot  had  knowledge  of  toe  facta  set 
np  in  mitigation  prior  to  the  publication  of 
the  article  from  reliable  sources,  or  had  as- 
certained them  after  due  Investigation,  and 
believed  them  to  be  true.  An  iillegation  that 
there  were  nimors  of  the  matters  set  np  in 
the  plea  Is  Insufficient. — Tingley  v,  Times- 
Mirror  Co.,  151  Cal.  1,  S9  Fac.  1097. 

[b]  A  plea  in  justification  of  an  alleged 
libel  must  always  be  as  broad  as  the  charge 
and  of  the  very  charge  attempted  to  be  justi- 
fied; and  while  it  is  not  necessary  to  justify 
every  word  of  the  libel,  still  the  plea  must 
meet  the  substantial  imputation — the  sting 
of  the  charge — as  an  ordinary  reader  of  the 
article  would  understand  it  to  have  been 
made. — Tingley  v.  Times-Mirror  Co„  151  CaL 
I,  89  Pae.  1097. 

C.    EVIDENCE. 
I  34.    AdmlnlbiUtir  in  OeueraL 

[a]  Newspaper  articles  purporting  to  atate 
wbat  the  defeodant  had  said  were  properly 
excluded  from  evidence  against  him.— Car- 
penter V.  Ashley,  148  CaL  423,  83  Pae.  444. 

[b]  In  such  action,  where  exemplary  dam- 
ages are  claimed,  and  proof  thereof  ts  admia- 
8-blp.  evidence  of  the  value  of  the  property 
of  the  defendant  may  be  introduced  by  the 
plaintiff;  and  there  is  no  difference  in  this 
rule  whether  the  defendant  ia  a  corporation 
or  an  individual. — Tingley  v.  Times-Mirror 
Co.,  151  CaL  1,  89  Pae.  1097. 

§  3S.    Intent  and  Malice. 

[a]  In  an  action  for  libel,  allegations  In 
the  complaint  that  the  defendant  "wickedly 
and  maliciously  and  with  intent  and  design 
to  Injure,  disgrace  and  defame  plaintiff  and 
to  bring  ber  into  public  discredit  and  obloquy, 
printed     and     published"     the     article     com- 

flained  of,  and  "that  said  publication  was 
alse,  malicious  and  defamatory,"  eofllciently 
aver  an  actual  intent  to  defame,  amounting 
to  malice  in  fact,  which  furnishes  a  basis 
for  the  imposition  of  exemplary  damages,  as 
contradistinguished  from  malice  in  law,  which 
will  support  a  verdict  for  eompcnsatory  dam- 
ages only.  Under  such  allegations,  evidence 
of  the  publication  of  other  articles  of  a 
similar  defamatory  character,  made  prior  and 
subsequent  to  the  publication  of  the  arti- 
cle complained  of,  is  admissible  to  prove 
malice  in  fact,  either  actual  or  presumed,  as 
a  basis  for  an  award  of  exemplary  damages. 
Tingley  v.  Times-Mirror  Co.,  151  Cal.  1,  89 
Pae.  10B7. 

[b]  The  defendant  in  an  aetion  for  libel 
cannot  introduce  evidence  to  show  that  cer- 
tain matter  derogatory  to  the  plaintiff  was 
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eliminated  bf  iU  editor  from  the  article  u 
prepared  bj  ita  reporter  beforo  iti  publica- 
tion. Sueb  evidenee  was  not  admiMtble  to 
■how  a  want  of  maJice, — Tinglej  v.  Times- 
Mirror  Co.,  ICl  Cal.  1,  SB  Pac.  lOST. 

5  38.    Extant  of  I11J1117  In  Oanaral. 

fa]  In  an  action  for  libel  againit  tbe  pub- 
lisher of  a  newspaper,  tbe  fact  tbat  tbe 
plnintiff,  on  her  exaninatioo  in  ehief,  tes- 
tified merelr  that  abe  bad  caff  ere  d  very 
math  mentallj  in  eoneeqaenee  of  the  article 

fnbtiahed  bjr  tbe  defendant,  did  not  warrant 
er  being  erosa-examined  as  to  litigationa, 
public  controTersiee,  and  newspaper  articles, 
otlier  tban  the  publieationa  of  the  defendant, 
affecting  bar  or  in  which  ibe  bad  been  «n- 
g:iged.  Sncb  evidence  was  not  admienible 
as  tending  to  throw  any  light  npon  her  ins- 
ceptibilitf  to  mental  soffering.  Nor  can  she 
be  cross-examined  for  sucb  purpose  as  to  her 
family  ties,  past  history,  or  occnpation,  where 
■he  had  given  no  testimony  on  such  subjecta 
on  her  examination  in  chief. — Tingley  v. 
Times-Mirror  Co.,  IQI  Cal.  1,  89  Pac.  1097. 

[b]  Deposttlona  of  witnesses  testifving  to 
toe  general  repntation  of  the  plaintiff  In  an 
action  for  libel  are  properly  excluded,  whera 
tbe  witnesses  were  not  shown  to  have  any 
knowledge  of  the  general  reputation  of  tbe 
plaintiff  in  tbe  eoniDinnity  in  which  she  re- 
sided, and  the  questions  propounded  to  them 
did  not  indicate  what,  if  any,  kind  of  repu- 
tation was  being  inqnired  Into— whether  gen- 
eral reputation  for  traits  of  honesty  and  in- 
tegrity, or  specifle  traits  involved  in  the 
action. — Tingley  v.  Timea-Mltrot  Co.,  151  Cal. 
1,  69  Pac.  1097. 

E.  TEIAL,  JUDGMENT  AND  REVIEW. 
§  <S.    Qneatlons  for  Oonrt  and  Jnry. 

[a]  Id  an  aetlon  of  slander,  where  tbe  facts 
and  eirenmstances  under  which  tbe  worda 
wers  spoken  were  ondispatedj  the  question 
whether  they  are  privileged  is  one  of  law 
for  the  court  to  determine;  and  it  waa  er* 
ror  to  submit  it  to  the  jury. — Carpenter  r. 
Ashley,  148  Cal.  422,  83  Pse.  444. 

[b]  When  tbe  facts  and  cireamstances  at- 
tending the  publication  are  nndisputed,  it  is 
a  question  of  law  for  tbe  court  whethar  It 
was  privileged  or  not;  and  its  conclusion 
of  law  on  tbat  subject  loses  none  of  its  force 

ited  in  the  flndiags  of  fact. 
,  9  Cal.  App.  481,  B9  Pac 


§  47. 

[a]  The  instructions  to  tbe  Jury,  held  not 
to  disclose,  from  their  general  tenor,  any  biaa 
in  the  mind  of  the  court  against  tbe  case 
of  the  defendant. — Tingley  v.  Tines-Mirror 
Co.,  151  Cal.  1,  89  Pac.  1097. 

[b]  The  court  also  erred  in  refusing  to  tn- 
struct  tbe  jnry  tbat  where  tbe  defendant 
reiterates  the  sllegad  libelous  charges  in  his 
answer,  and  ofFers  no  evidence  to  prove  their 
truth,  if  tbe  jury  were  aatisfled  tbat  it  is 
made  with  a  knowledge  of  its  falsity  and 
maliciously,  and  not  in  good  faith,  sueb  plea 
of    justification    is    an    aggravation    of    tba 


wrong  done  to  the  plaintiff,  and  may  be 
considered  by  the  jury  in  assessing  damages. 
Danpbiny  v.  Buhne,  153  CaL  7S7,  126  Am. 
St.  Bep.  ise,  9t  Pae.  880. 

[c]  There  is  responsibility  for  actnal  and 
substantial  damages  for  loss  of  reputation, 
etc.,  even  where  there  la  no  actual  malice. 
What  the  responsibility  should  be  is  a  ques- 
tion for  tbe  jury  under  instruction  explicitly 
declaring  tbe  rule  under  which  it  should  be 
ascertained.  It  was  error  to  instruct  tbe 
jury,  that  "If  an  honest  mistake  is  made  in 
an  honest  attempt  to  enlighten  the  public  it 
must  reduce  tbe  damages  to  a  minimum,  if 
tbe  fault  itself  Is  not  serious,  and  there 
ahonld  be  no  reasonable  responsibility  where 
there  is  no  malice." — Dauphiny  v.  Bunne,  153 
C&l.  7S7,  126  Am.  St.  Bep.  136,  96  Pae.  880. 

[d]  It  was  error  to  instruct  the  jury  that 
tbe  publication  was  privileged,  where  there 
was  no  evidence  to  sustain  it,  but  the  faela. 
and  circumstances  connected  with  the  publi- 
cation negatived  the  existence  of  such  privi- 
lege. The  questiou  being  one  of  law,  it  was 
the  court's  duty,  if  requested,  to  instruct  the 
jnry  that  the  pnblication  was  not  privileged. 
Tba  court  also  erred  In  refusing  to  iostract 
the  jury  that  the  article  set  forth  in  the 
complaint,  was  libelous  npon  ita  face. — 
Dauphiny  v.  Buhne,  153  CaL  757,  12S  Am.  St 
Bep.  136,  BS  Pae.  880. 

§  4B.    Appaal  and  Error. 

[a]  Pending  the  trial  before  a  jury  of  an 
action  for  libel  against  tbe  publisher  of  a 
newspaper,  counsel  for  the  plaintiff,  in  tbe 
presence  of  the  Jnry,  called  the  attention  of 
tbe  court  to  an  article  published  by  the  de- 
fendant, which  he  stat&d  contained  an  un- 
fair account  of  the  trial,  and  as  to  which 
he  expressed  the  belief  that  it  was  intended 
by  the  defendant  to  influence  the  jury.  The 
article  referred  to  was  not  read  to  the  jnry, 
and  npon  being  interrogated  each  juror  dis- 
claimed having  seen  tbe  article.  The  court 
promptly  instructed  the  jury  that  they  were 
not  to  be  influenced  in  tbe  least  degree  by 
the  remarks  of  counsel.  Held,  that  the  state- 
ment by  tbe  counsel  for  the  plaintiff  was  not 
such  misconduct  as  to  warrant  a  new  trial. — 
Tingley  v.  Timea-Uirror  Co.,  151  CaL  1,  89 
Pae.  1087. 

[b]  No  constitutional  objection  appears  to 
the  allowance  of  counsel  fees  to  tbe  prevail- 
ing party  in  an  action  for  slander,  under  a 
law  passed  prior  to  the  adoption  of  the  pres- 
ent constitution ;  but  without  passing  def- 
initely upon  that  question,  it  is  sufficient  to 
say  that  the  decision  made  upon  the  former 
appeal  tor  the  allowance  of  counsel  feas  to 
tbe  respondent  has  become  tbe  law  of  the 
case,  and  this  decision  baa  become  final. — 
Oaffey  ▼.  Mann,  5  CaL  App.  712,  91  Pae. 
ITS. 

UOENSES. 

IndaOa  ptcadislon  revnlisd  by  public  aatharltr 
for  vartons  ocenpaUons  and  parnlts,  and  rectstr*- 
tlon,  eeiUfloitlan,  etc,  Inddsnt  tliarsta;  fees  for 
snoh  llosuNS,  cntUeate,  or  rsflstntlon,  aad  tax** 
InpoMd  on  tba  privlleiaa  tctataA  01  tbe  oecspa- 
tlona,   exbibltlons,    etc,   pergtUted;    and   alae    pa- 
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1.  POB  OCCUPATION  ANB  PMTILEGES, 
SI  1-22. 
n.  IN    EEBPECT   OP   BEAIi   PEOPEBTY, 
SS  23-2B. 

L    FOE  OCOUFATION  AND  PBIVrLEaES. 

POW£B   TO    LICSKSE    OB  TAX   IH    QENERAL, 

IS. 
CONSTITDTIONALITT     07     ACTB     AHD     OEDl- 

NANCES  IN  GENBKAL,  I  A. 
STATOTOET  PROVISIONS,  I  S, 
UUNICIPAl.     OBDINANOES    AND     ENAOTHBHT 

THEREOF,  i  a. 
SOBJECTS    OF    LICENSE    TAX— OOOFPATIONB 

AND  XUFU}7MENT3,  I  B. 
OFFENSES     AGAINST      LICENSE     LAWB     AKD 

CKIUINAL  FB03E0UTI0N,  |  18. 
ACTIONS  FOE  COLLEOItON  OB  ENFOBOEMBHT 

OF  LICENSE  TAX.  1  19. 

BJOBT  OF  ACTION  AND  DEFENSES,  |  30. 

FBOCEEDIN08  IH  OENEBAL.  |  21. 

BECOVERZ  OF  ILLEGAL  LICENSE  TAX,  I  33, 

§  2.    lotm  to  LluaM  oi  Tax  In  Oaneral. 

[a]  Where  ft  eooiity  ordinanea  impoiiug  11- 
cenee  taxes  fOT  levenue,  adopted  Maj  31, 
1900,  was  repealed  bv  the  act  of  the  legisla- 
ture of  March  23,  1901,  adding  seetion  33S6 
to  the  Political  Code,  allowing  licenee  taxei 
for  the  purpoee  of  regulation  and  not  other- 
wise, the  Tight  of  action  to  enforce  lieense 
taxes  imposed  under  tbe  ordinance  ceased. — 
County  of  Sierra  t.  Flanigan,  149  Cal.  770, 
87   "ac.  801. 

[b]  While  charter  powers  cannot  be  exer* 
ciaed  so  as  to  conflict  with  general  laws,  with 
tbe  exception  of  "manicipal  aftairs,"  that 
term,  as  ased  in  the  eonatitutioo,  cannot  in- 
elude  the  licensing  of  fome  of  vice  and  crime 
which  are   both  mala  in  le  and  mala   pro- 


S  *.    CoasUtDtloiiaUtr    of    Acti    amd    Oidl- 
nancn  lu  OeneraL 
[a]  A  license  tax  upon  the  privilege  or  ri^ht 
to  carrj  on  a  particular  trade  within  a  citj 


tntion,  declaring  that  all  property  "shall  be 
taxed  in  proportion  to  its  valne,  to  be  ascer- 
tained as  provided  hy  law,"  and  that  the  word 


ters  and  things,  real,  personal,  and  mixed, 
capable  of  private  ownership." — City  of  Lot 
Angeles  v.  Los  Angeles  Independent  Oas  Co., 
U2  Cal.  765,  93  Pac.  1006. 

{  S.    SUtatory  Provlalotis. 

[a]  The  effect  of  section  S3fl6  of  the  Politi- 
cal Code  was  to  cut  oft  the  power  before 
possessed  hj  eonntiee  nnder  the  county  gov- 
ernment act  to  collect  a  license  tax  for  rev- 
enue and  to  restrict  the  licensing  power  to 
matters  of  regulation  alone,  in  pursuance  of 
the  police  power. — County  of  Plumas  T. 
Wheelar,  14S  Cal.  798,  67  Pac  90&. 


I  6.    Mccldpal    Ordlnaacu   and   £naetmant 
Thereof. 

[a]  Where  tha  license  fee  is  not  so  obvi- 
ously excessive  ai  to  lead  irresistibly  to  the 
conclnsiou  that  it  is  imposed  for  revenue  pur- 
poses, tha  reasonableness  of  the  charge  for 
expenses  is  a  question  of  fact  for  tbe  deter- 
mination of  the  jury,  in  view  of  the  condi' 
tions  shown  to  exist  in  the  connty  impos- 
ing the  foe. — County  of  Plamas  v.  Wheeler, 
149  Cal.  7S8,  87  Pac.  909. 

[b]  The  presomption  is  in  favor  of  tbe  rea- 
sonableness and  validity  of  the  charge.  Tbe 
county  most  be  deemed  at  liberty  to  make 
the  cnarge  large  enough  to  cover  any  rea- 
sonably anticipated  expenses,  and  Is  not  lim- 
ited to  the  exact  amount  of  the  expense  as 
it  ulay  subsequently  develop.  It  cannot  bo 
said  as  matter  of  law  that  a  license  fee  of 
ten  cents  per  head  on  sheep  and  Iambs  goes 
beyond  any  reasonable  limits  allowed  under 
the  rules  of  law. — County  of  Plumas  t. 
Wheeler,  149  Cal.  758,  87  Pac.  909. 

[c]  The  power  to  regulate  a  business  may 
be  exercised  by  means  of  a  license  fee  or 
charge,  provided  its  amount  is  not  more  than 
is  reasonably  necessary  for  the  regulation  of 
the  business,  considering  the  necessary  or 
probable  expenses  incident  to  the  licensing, 
inspection,  and  enforcement  of  the  ordinance 
under  a  prooer  system  of  (UFervieion  and 
police  surveillance,  including  tbe  tabor  of 
officers  and  other  expenses  thereby  incurred, 
and  all  the  incidental  consequences  that  may 
be  likely  to  snbiect  the  public  to  cost,  in 
relation  to  the  bnsiness  regulated. — County 
of  Plumas  V.  Wheeler,  149  Cal,  75S,  87  Pac. 
909. 

[d]  An  ordinance  passed  at  a  time  when 
tbe  board  of  inpervtsors  had  Che  power  to 
license  business  for  the  purpose  of  both  regu- 
lation and  revenue,  but  which  does  not  specify 
the  purpose  for  which  it  was  enacted,  will 
not  be  presumed,  after  section  3366  of  tbe 
Political  Code,  as  amended  in  1901,  became 
operative,  to  have  been  enacted  solely  for 
the  purpose  of  regulation, — Placer  Connty  v. 
Whitney  Estate  Co.,  2  CaL  App.  614,  84  Pac 
277. 

5  8.     Bnbjecta  of  Llcensa  Tax  —  OccnpaUona 
and  Employtnenta. 

[a]  The  ordinance  of  the  board  of  super- 
visors of  Placer  connty,  passed  April  13, 
1892,  providing  that  every  person,  company 
or  corporation  engaged  in  the  business  of 
raising,  grazing,  herding  or  pasturing  sheep 
or  goats  within  that  county,  shall  pay  for 
a  license  therefor  the  sum  of  five  cents  per 
head  per  annum  for  each  head  of  sheep  and 
goats  so  grazed,  herded  or  pastured,  and 
imposing  a  fine  for  the  violation  thereof, 
was  for  tbe  purpose  of  revenne  only,  and 
the  power  of  the  board  to  enact  anch  ordi- 
nance was  repealed  by  the  amendment  of 
March  23,  1901,  to  section  3366  of  tbe  Politi- 
cal Code. — Placer  County  v.  Whitney  Estate 
Co.,  2  Cal.  App.  614,  84  Pac.  277. 
g  18.  OSenaes  Agalnet  Licenss  Laws  uid 
Criminal  Frosecntion. 

[a]  The  mere  fact  that  the  county  ordin- 
ance does  not  in  terms  make  it  illegal  to  carry 
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on  the  bmlDeM  re^Uted  nnleai  a  lleeme  be 
flrtit  procured  is  mot  material.  A  eooDt^ 
ordinance  U  a  "law  of  tbia  itate,"  within 
the  raeaning  of  section  435  of  the  Penal 
Code,  making  it  a  miademeanor  for  any  per- 
■on  to  commence  or  carry  on  any  busineea 
for  which  "a  license  is  required  by  any  law 
of  thii  Itate,  without  taking  out  or  procaring 
the  lieenso  prescribed  by  such  law."  The 
county  ordinance  is  to  bo  read  in  conneetioD 
with  that  section,  and  so  construed  is  suffi- 
cient to  prohibit  anch  business  and  to  attach 
a  penalty  to  the  commission  of  the  prohibited 
net.— Gonnty  of  Plumas  t.  Wheeler,  14B  Cal. 
758,  S7  Pac  909. 

[b]  A  county,  city  and  county,  city  or  town 
ordinance  is  a  "law  of  this  state,"  within  tho 
meaning  of  section  435  of  the  Penal  Code, 
providing  that  "every  person  who  commences 
or  carries  on  any  business,  trade,  profession, 
or  calling,  for  the  transaction  or  carrying  on 
of  which  a  license  is  required  by  any  law  of 
this  state,  without  talcing  out  or  i>rocuring 
tbe  license  preseribed  by  such  law,  is  guilty 
of  a  misdemcBnor,"  and  a  prosecution  for  a 
violation  of  such  an  ordinance  is  for  the 
comniission  of  a  crime  created  by  a  general 
law  of  the  state. — Ex  parte  Bagshaw,  152 
Gal.  701,  B3  Pae.  BU. 


tal  Under  tha  act  of  March  20,  1905,  pro- 
viding for  tbe  payment  by  all  corporations 
of  the  state  uf  a  certain  annnal  license  tax 
to  the  secretary  of  state  between  the  first 
Monday  in  July  and  the  first  Monday  in 
August  of  each  year,  that  any  corporation 
failing  to  pay  tbe  tax  shall,  because  of  such 
failure,  forfeit  its  charter,  and  that  it  shall 
be  tbe  duty  of  the  secretary  of  state,  on  the 
first  Monday  in  October  in  each  year,  to 
report  to  the  governor  of  the  state  a  list  of 
all  delinquent  corporations,  who  shall  forth- 
with isine  his  proclamation  declaring  that 
tbe  charters  of  snch  corporations  will  be  for- 
feited unless  payment  of  the  tax  is  made 
within  sixty  days  from  the  date  of  said  proc- 
lamation, together  with  a  penalty  of  (5  in 
addition  thereto,  althongb  the  license  tax 
becomes  delinquent  for  failure  to  pay  by  tbe 
first  Monday  in  Angust  of  each  year,  the 
penalty  for  snch  delinquency  does  not  attach 
nntil  the  list  is  turned  over  to  the  governor 
and  be  bas  issned  his  proclamation  thereon. 
Ukiah  Guaranty  Co.  v.  Cuny,  148  Gal.  256, 
82  Pae.  104S. 

§  20.    Eight  of  Action  and  DefenoM. 

[a]  Tbe  right  of  action  given  by  the  or- 
dinance to  the  county  does  cot  show  that  tbe 
license  fee  is  for  revenue.  Section  3360  of 
tbe  Political  Code  expressly  authorises  tbe 
county  to  fix  the  rate  of  the  license  tax  for 
police  regulation,  and  to  provide  for  collee* 
tion  of  the  same  by  suit  or  otherwise.— 
County  of  PInmas  t.  Wheeler,  149  Cal,  TSS, 
87  Pae.  909. 

§  21.    Proc»e<UngB  In  0«n«ral. 

[a]  In  an  action  by  a  county  to  recover  a 
license   fee   for    conducting   th«    business   of 


raising,  grazing,  herding,  and  pastnrtng  sbeep 
on  lands  within  the  county,  under  a  county 
ordinance  purporting  to  regulate  the  busi- 
nesi,  under  the  police  power  granted  by  sec- 
tion 11  of  article  XI  of  the  eonstitation,  and 
by  section  336fl  of  the  Political  Code,  where 
the  judgment  was  for  the  defendant  after 
demurrer  sustained  to  the  complaint,  if  tbe 
ordinance  in  qnestion  does  not  appear  upon 
its  face  to  be  invalid,  the  order  sustaining 
the  demorrer  cannot  be  upheld,  and  the  judg- 
ment rendered  thereupon  cannot  be  upheld. — 
County  of  Plumas  v,  Wheeler,  149  Cal.  758, 
87  Pae.  909. 

[b]  In  an  action  by  a  county  t«  recover  a 
license  fee  for  condneting  the  business  of 
erasing,  herding,  and  pasturing  sheep  and 
fambs,  under  a  county  ordinance  regulating 
the  business  under  the  police  power  granted 
by  the  constitution  and  by  section  3366  of 
the  Political  Code,  where  tbe  judgment  was 
by  default,  after  a  demurrer  to  tbe  complaint 
was  overroled  and  the  eomplaint  stated  a 
sufficient  csuse  of  action  under  tbe  rules  of 
law  applicable  thereto,  as  laid  down  in 
County  of  Plumaa  v.  Wheeler,  supra,  the 
court  properly  overruled  the  demurrer  to 
the  complaint,  and  the  judgment  mnst  b« 
aOirmed. — County  of  Sierra  v.  Planigan,  149 
Cal.  789,  87  Pac.  913. 

§  22.    BMorery  of  Ilksal  Ltcmua  Tax. 

[a]  Where  a  county  ordinance  passed  under 
the  County  Government  Act  of  1B97,  impos- 
ing license  taxes  for  revenue,  was  repealed 
by  section  8366  of  the  Political  Code,  adopted 
March  23,  1901,  do  license  tax  for  revenue 
thereunder  conld  be  thereafter  enforced;  and 
where  the  appellants  were  thereafter  illegally 
arrested  for  misdemeanor  for  nonconipliajiee 
with  such  ordinance,  a  payment  under  duress 
and  protest  to  prevent  criminal  proceedings 
thereunder  was  involuntary,  and  may  be  re- 
covered back  from  tbe  county  after  its  re- 
jection of  a  claim  therefor. — Wheeler  v. 
County  of  Plumas,  149  Gal.  782,  87  Pae.  80!. 

[b]  The  fact  that  tbe  appellants  were  en- 
titled to  an  acquittal  upon  any  criminal 
trial  under  the  ordinance,  cannot  afFect  the 
duress  by  reason  of  the  arrest  and  threat- 
ened criminal  proceedings.  They  were  not 
required  to  incur  the  hazard  of  a  magistrate's 
deciaion  upon  the  validity  of  the  ordinance. — 
Wheeler  v.  County  of  Plumas,  149  Cal.  78!, 
87  Pac.  802. 

[e]  The  fact  that  tbe  money  sought  to  be 
recovered  back  was  deposited  with  a  third 
person  under  duress  and  protest,  and  was 
finally  paid  by  sneh  third  person  into  the 
eoan^  treasury  upon  demand  of  the  county, 
and  under  protest,  to  prevent  further  erim- 
inal  proceedings,  did  not  render  the  fin  si 
payment  less  involuntary  or  compulsory  than 
the  original. — Wheeler  v.  County  of  Plumas, 
149  Cal.  78E,  87  Pac.  802. 

H.    IN  BE8FE0T  OF  SEAI.  PSOFEBTT. 

§  24.    Ueoises    DlsUngnlslwd    from    Oth..c 
ElghtB  In  lAnd. 
[a]  A  parol  license   to   defendant  to   con- 
struct an  irrigating  ditch  over  plaintiff's  land, 
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wli!eh  to  execDted  b7  thi  constmetion  of  the 
diteb  bj  defendant  with  the  expenditure  of 
a  Urge  mm  of  money,  becomes  in  all  etaen- 
tiali  ao  easement  apon  plaintifF't  land,  eon- 
tinning  for  euch  a  length  of  time  as  the  ose 
of  the  ditch  may  continue. — Stoner  t.  Zucker, 
14S  Cal.  019,  113  Am.  St.  Bep.  301,  S3  Pac 


§  SB.    NAtora  and  Extant  of  Sights. 

[a]  The  license  to  the  individual  defendant* 
«aDttot  be  regarded  aa  a  legitimate  exercise 
of  the  rights  conferred  upon  the  water  com- 
pany by  deeds  thereto  from  plaintiffs'  prede- 
eessor  of  a  ri^ht  of  way  over  plaintiffs'  landi 
for  ita  pipe-hnes,  or  aa  eoming  within  their 
proTisiona,  or  a*  anthorizing  its  construction 
of  the  defective  pipe-line.— Graham  v.  Bed- 
land  Height*  Water  Co.,  8  Cal.  App.  738,  80 
Pm.  9SB. 

[b]  The  mere  permission  or  habit  of  the 
owner  or  occnpant  of  allowing  people  to 
enter  and  nee  a  certain  part  of  the  premUea 
not  deaigned  for  genera)  nae  is  indicative  of 
a  license  merely,  and  not  of  an  invitation.— 
Herzog  v.  Hemphill,  7  Cnl.  App.  116,  98  Pae. 
899. 

[<]  A  mere  licensee,  to  whom  the  owner  or 
oeenpant  owes  no  duty,  assamea  all  the  risks 
attending  his  going  to  a  part  of  the  premiaet 
to  which  he  is  not  invited,  ezpresslf  or  im- 
pliedly.— Herzog  t.  Hemphill,  7  CaL  App. 
110,  93  Pac.  SB9. 

S  28.    Bevocatlon. 

[a]  Where  a  licensee  has  entered  npon  the 
land  of  another  under  a  parol  lieenae,  and  haa 
expended  money,  or  its  eauivalent  in  labor, 
in  the  execution  of  the  license,  the  license 
becomes  irrevocable,  and  the  lieenaee  baa 
a  right  of  entry  on  the  land  for  the  purpose 
of  maintaining  structures  placed  thereon; 
and  the  rights  of  the  licensee  and  the  licenie 
wilt  continue  for  so  long  a  time  ai  the  nature 
of  it  calls  for. — Stoner  v.  Zncker,  143  Cal. 
£16,  lis  Am.  St.  Bep.  301,  83  Pae.  SOS. 


haa  become  executed  by  the 
the  diteh,  at  an  expenditure  of  a  considerable 
sum  of  money,  ia  not  revocable  at  the  will 
of  the  licensor. — Miller  ft  Lux  v.  Eem 
County  etc.  Co.,  154  CsL  785,  99  Pae.  179. 

LIENS. 

Inelnae  eba^ai  oa  ipeelils  property  er  tt*  pro. 
eeadi  br  w*r  ol  seeaittr  for  paynwDt  of  daMs 
or  perfannuca  oI  otlwr  acta,  wbtUwr  arlilnj  from 
eatunet  or  Mtnltr  IMvHn  the  puti«i.  or  Impsiad 
br  rmle  of  law  or  statnta,  and  whsther  dapandint 
on  or  tndapealUnt  of  positsilon;  nitnr*  and  fTosnd* 
ef  aaeli  ehaigii  In  aaneralj  creation  and  walvai, 
dlaekatfs,  or   txtlafnlshmant  tiMreot:   prloiitlt*  of 


$  1.    Oraatlcm  In  OoioiaL 

[a]  Under  section  3001  of  the  avll  Code, 
one  performing  labor  in  and  aboat  the  opera- 
tion of  a  threshing  machine  and  outflt,  at  tb* 
employraent  of  one  not  tha  actual  owner,  but 
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lawfully  in  the  possession  and  operation  of 
the  machine  under  eootrset  with  the  owner, 
can  have  and  maintain  against  the  property 
a  lien  for  his  services,  and  to  this  extent  the 
actual  ownerahip  of  the  property  b^  a  person 
other  than  tach  employer  is  an  immaterial 
eircumatanee.  So  construed,  the  statute  is 
not  open  to  any  objection  on  the  ground  of 
violation  of  any  eonstitntional  right  of  the 
owner  of  the  property. — Holt  Mfg.  Co.  v. 
CoUins,  154  Cal.  263,  97  Pac  51«. 

[b]  In  the  absence  of  any  levy  or  legal 
process,  neither  appellant  nor  reapondent 
conld  have  any  claim  to  or  lien  opon  the 
address  commiasions  or  profits  save  through 
contract  with  the  charterera,  and  the  respond- 
ent bank  which  first  obtained  a  legal  transfer 
of  the  rights  of  the  charterer  therein  waa 
first  in  Tight  thereto.  It  Is  immaterial  by 
whom  the  shipments  of  cargo  were  made,  and 
who  fnrnisbed  the  money  to  buy  it;  and 
the  mere  fact  that  appellant  bank  furnished 
the  bulk  of  the  cargo  could  give  it  no  Hen 
upon  the  charter,  or  upon  the  balance  of  com- 
missions and  profits  due  from  the  acceptor 
of  the  order  to  the  charterer,  as  the  result 
of  the  venture.— Bank  of  Yolo  v.  Bank  of 
Woodland,  3  Cal.  App.  561,  80  Pae.  8S0. 

§  6.    Waivn,  Loss  or  DUcbarg*. 

[a]  Conceding  that  appellant  retained  a  Hen 
while  holding  the  mate's  receipts,  given  in 
lieu  of  warehouse  receipts  of  grain  loaded,  _ 
such  lien  ceased  when,  upon  acceptance  of 
payment  per  cental  for  grain  furnished  for  , 
shipment  from  him  who  had  agreed  with  the 
charterer  to  make  such  advance,  and  to  sell  ; 
the  cargo,  the  mate's  receipts  were  surren- 
dered to  him,  and  who,  being  thus  clothed 
with  all  the  indicia  of  ownerahip,  sold  the 
cargo  in  bulk,  and  ao  disposed  of  the  pro- 
ceeds, as  agreed  with  the  charterer,  that  no 
particular  part  of  the  balance  in  his  handa 
could  be  identified  aa  proceeds  of  appellant's 
grain.  Under  such  circumstanees,  appellant 
could  have  no  legal  or  equitable  lieu  on  such 
balance,  at  common  law  or  under  the  code. — 
Bank  of  Yolo  v.  Bank  of  Woodland,  3  CaL 
App.  561,  86  Pae.  820. 

S  7.    EnfoTComent — Actions. 

Ia]  The  contract  being  void,  payment  by 
the  owner  to  the  contractor  ia  no  defense  to 
the  claims  of  lien;  and  it  Is  immaterial  that 
the  complaint  failed  to  allege  that  anything 
was  due  to  the  contractor  when  the  lien  . 
notices  were  filed. — Berenti  v.  Belmont  Oil 
Min.  Co.,  148  Cal.  577,  113  Am.  Bt  Bep.  308, 
S4  Pae.  47. 

[b]  An  action  for  the  enforcement  of  the 
statutory  lieu  on  a  threshing  machine  is  not 
a  proceeding  in  rem,  except  in  the  sense  that 
the  amount  thereof  can  be  collected  only  ont 
of  the  property  involved  in  the  action,  and 
is  not  a  proceeding  wherein  a  judgment  for 
the  sale  of  the  property  will  bind  the  entire 
world,  or  affect  the  interest  therein  of  any 
owner  except  those  who  are  made  partiea 
defendant  in  the  action.- Holt  Mfg.  Co.  t. 
Collins,  154  CaL  265,  97  Pac  516. 
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[e]  In  Rueh  eaaea  the  owner  places  hla  prop- 
erty in  the  poaBsision  of  another,  knowing 
the  purpose  for  which  it  is  to  be  nsed  bj  him, 
end  knowing  that  the  statute  gives  a  Hen  for 
their  services  to  those  who  may  be  employed 
In  Buch  use,  and  he  volantarily  mbjeots  it  to 
■oeti  liens  as  are  given  bj  the  statute.  He 
however,  thns  subjects  it  only  to  soch  claims 
as  constitute  liens  under  the  terms  of  the  stat- 
ute, and  is  entitled  to  bis  day  in  court  to 
contest  the  validity  of  any  asserted  claim. 
His   interest   in   the  property   cannot   "" "    "' 


feetcd  by  a  proceeding  for  snch  enforcement 
to  which  he  (s  not  a  party.—  "  "  "'     " 
Collins,  154  Cal.  205,  87  Pat 


-Holt  Mfg.  Co.  1 


LIFE  ESTATES. 

Inolnda  nttun  uid  Incident*  of  nrtate*  net  of 
InAarltanet,  wUeb  are  limited  to  oi  tohf  poulbly 
last  during  Uu  llf«  of  the  ttnuit  for  life  oi  Utm 
of  anetbar  or  otliars.  and  >i«  oteatftd  br  act  et  tlie 
paitlts;  and  rlsbfs,  pawari  and  llabUltlss  of  W* 
tenants,  as  to  tlu  ismalndtrmen  and  othaii. 

I  1.    Oreatlon  In  OonnaL 

[a]  Where  the  terms  and  limitations  In  the 
conveyance  by  tbe  trustee  accnrately  deseribo 
an  estate  for  life  and  are  inconsistent  with 
an  estate  in  fee,  the  intention  ie  manifest 
to  create  it,  and  It  is  not  essential  to  the 
ereation  thereof  that  the  words  "life  estate" 
should  be  used  or  that  it  be  eipTessly  de- 
clared to  he  such. — Burnett  v.  Pierey,  14B 
Cal.  178,  86  Fae.  603. 

LDIITATION  OF  ACTIONS. 

InclBde  sUtntaty  raatrletlans  of  the  tlma  wttUn 
wlllell  actions  mar  Ix  branfbti  applloatlon  and 
general  opeiitlon  of  tuoli  itatntorr  proTUona;  tlmas 
of  llmltatlDn  praieribed  tor  aetloiu  in  (euaial. 
Whan  sneli  tlmaa  bacln  to  ran,  and  postponenunt 
uid  Intairnptlon  U»raot;  ezsaptlon*  from  and  sni- 
pandon  of  tlia  oparatfon  of  the  stitntai;  removal 
of  itatDtorr  bar  br  n*w  promise,  aeknowladfmant, 
part  pafmont,  ate.;  pleading  nob  limitations  br 
war  of  dafanaa  and  matters  In  anldanc*  of  the  bar 
tkareof;  and  evldano*  relating  tbareto. 

L  STATUTES  OP  LIMITATION,  f!  1-31. 

A.  Nature,  Validity  and   CoDstmction 

in  Qeneral,  H  1-12. 

B.  Limitations  Applicable  to  Partien- 

Ibj  Actions,  H  13-81. 
n.  COMPUTATION  OF  PERIOD  OP  LIMI- 
TATION, ii   32-90. 
A.  Accrual  of  Bight  of  Action  or  De- 
fense, a   32-50. 
E.  Absence,  Non residence  and  Conceal- 

ment  of  Person  or  Property,  St  62- 

04. 
Q.  Pendency  of  Legal  Proeeedinga  or 

Injunction,  IS  73-79. 
H.  Commencement  of  Action  or  Other 

Proceeding,  g)  80-90. 
L  Suspension    by    Acta    of    Parties,    1 

90%. 

nr.  ACKNOWLEDGMENT,  NEW  PBOM- 
I8E  AND  FABT  PAYMENT,  (J  Bl- 
104. 


I.    STATUTES  OF  LIMITATION. 
A.    NATURE,     VALIDITY     AND       CON- 
STRUCTION IN   QENERAL. 

g  a.    What  Law  Oovenia. 

[a]  Section  8ei  of  the  Code  of  Civil  Pro- 
cedure, providing  that  "when  a.  cause  of 
action  has  arisen  in  another  state,  or  in  a 
foreign  country;  and  by  the  laws  thereof  an 
aetion  thereon  cannot  there  be  maintained 
against  a  person  by  reason  of  the  lapse  of 
time,  an  action  thereon  shall  not  be  main- 


state,  and  who  haa  held  the  cause  of  action 
from  the  time  it  accrued,"  refers  only  to  tbe 
primary  and  original  jurisdiction  in  which 
the  caaae  of  action  arose,  independent  of  the 
whereabouts  of  the  maker  at  the  time  of  the 
maturity  thereof. — McKee  v.  Dodd,  152  CaL 
€37,  125  Am.  St.  Rep.  82,  93  Pae.  851,  14 
L.  E.  A.,  N.  8.,  780. 

[b]  The  original  cause  of  action  I*  single 
and  cannot  have  two  places  of  origin.  What- 
ever other  local  remedies  are  afiven  in  differ- 
ent JDriadictions,  owing  to  changes  in  tbe 
residence  of  the  obligee,  eaeh  must  depend 
on  the  original  cause  of  aetion.  Tbe  fact 
that  tbe  local  remedy  has  become  barred  in 
one  jurisdiction  cannot  affect  the  local  rem- 
edy given  in  another  jurisdiction  which  is  not 
barred  by  the  laws  thereof. — McKee  v.  Dodd, 
152  Cal.  037,  125  Am.  St.  Bop.  82,  93  Pae. 
854,  14  L.  H.  A.,  N.  8.,  780. 

[e]  The  fact  that  the  local  remedy  had  he- 
come  barred  in  Hawaii  by  reason  of  tbe  resi- 
dence of  the  maker  therein  for  the  statutory 
period,  prior  to  his  death  there,  and  that  no 
claim  could  be  enforced  in  the  original  ad- 
ministration of  his  estate  in  Hawaii,  easnot 
affect  the  local  remedy-  in  California.  It  is 
Bufflcient  that  the  remedy  is  not  barred  to 
this  state,  and  may  be  enforced  aa  a  eltiiQ 
therein  in  proceedings  for  the  ancillary  ad- 
ministration of  property  situated  in  this 
state.— McKee  v.  Dodd,  152  Cal.  637,  125  Am. 
St.  Rep.  82,  93  Pae.  854,  14  L.  B.  A.,  N.  &, 
780. 

S  e.    BetroBctlTe  Operation. 

[a]  Statutes  of  limitation  do  not  act  retro- 
aetivaly;  they  do  not  begin  to  run  until  they 
are  passed,  and  conseqaently  cannot  be 
pleaded  until  the  period  flzed  by  them  has 
fully  run  since  their  passage. — Nelson  v. 
Nelson,  6  Cal.  430;  reaffirmed  in  Lebmaiei  v. 
King,  10  Cal.  878. 


§  9'/i.    FahUc  Property  Held  In  Tmrt. 
[a]  The  statute  of  limitationa  has  n< 

plication   as  to   property  held  in   trust  hj 


ap- 


or  public  agency  for  a  pubbe 
use,  which  public  use  has  not  been  diicon- 
tinned  or  abandoned  by  any  lawful  set  of 
public  authority. — Sixth  District  etc.  Amb. 
▼.  Wright,  1G4  CaL  119,  97  Pae.  144. 
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B.    UMTTATIONS  APPLICABLE  TO  PAE- 
TICULAB  ACTIONS. 

UUITATION    AS    AFFECTED    BT    MATURS    OB 

FOKil  OP  BEUEDY,  g  IB. 
BECOVEBY   Of  REAL   PBOPEBTT,  I  19. 
WRITTEN  CONTRACTfl  IN  GENERAL,  i  19. 
-    ACCOnNTS    AND    OBAL    COSTBACTS,  (  20. 
IXJUBIES  TO  PERSONS  OB  PBOPEBTY.  |  ai. 
TORT3   IN  QENERAL,  I  33. 
LIABILITIES  CREATED  BY  STATUTE,  I  2t. 
EQUITABLE  ACTIONS  AND  BEUEDIES,  (  3S. 
BELIEP  OS  THE  OBODND  OF  FRADD,  |  38. 

S  13.    IdmlUtion  as  Affected  by  Hatnre  or 
Form  at  Betsiedy. 
[a]  The  proeeediQEs  being  void  wherein  pro- 
bate proeeedinga  were  h&d  on  the  plaintiff'! 


trator  as  soon  ae  he  received  money  belong- 
ing to  the  plaintiff,  to  recover  the  same,  and 
where  more  than  font  j'ears  have  elapaed 
■iocs  tha  receipt  of  the  010007,  and  more  than 
three  years  have  elapsed  since  plaintiff  had 
knowledge  of  the  facts,  the  action  is  barred 
by  the  statnte  of  limitations. — Fay  t.  Costa, 
2  CaL  App.  241,  S3  Pae.  275. 

$  16.    Becorery  of  Beal  FTopsrty. 

[a]  An  action  by  a  widow  to  recover  a 
homestead  declared  by  her  deceased  husband 
at  the  aileged  owner  tbereof,  and  to  cancel 
an  abandonment  tbereof  alleged  to  have  been 
made  in  ignorance  of  her  rights  until  the 
month  when  suit  was  brought,  under  a  stipu- 
lation b^  all  parties  interested  in  his  estate 
in  consideration  of  t5,000  paid  to  her  to 
secure  snob  abandonment,  and  also  to  cancel 
a  deed  made  under  an  order  of  sale  of  the 
property,  sixteen  years  before  suit  brought, 
aa  well  as  sabsequeutly  reeorJed  deeds  to 
snceessora  of  the  grantee,  is  in  effect  an  ac- 
tion to  recover  real  property,  and  is  barred 
by  the  proviaions  of  aeclion  318  of  the  Code 
of  Civil  Procedure. — Daniel*  v.  Dean,  2  CaL 
App.  421,  SI  Pac.  332. 

§  18.    Written  Contracts  In  Qeneral. 

[a]  The  liability  of  the  gtia  ran  tors  of  a 
note  secured  by  mortgage  accrues  at  the  ma- 
turity of  the  note,  regardless  of  the  CThaus- 
tion  of  the  mortgage  security,  and  is  barred 
within  four  years  thereafter,  in  the  absence 
of  a  showing  of  sufficient  facts  to  take  the 
ease  ont  of  the  operation  of  the  statnte. — 
Woolwine  v.  Btorrs,  148  Cal.  7,  113  Am.  St. 
Hep.   183,  82  Pac.  434. 

[b]  Tha  right  of  action  in  favor  of  the 
sarviving  executor  to  recover  the  estate  for 
the  heir  on  the  boad  on  the  deceased  execator 
accrued  immediately  after  the  default,  or  at 
least  upon  the  death  of  the  defaulting  execu- 
tor, and  where  he  died  and  the  demand  by 
the  heir  npon  thi  surviving  executor  was 
made  more  than  four  years  before  the  pres- 
ent action  was  brought,  the  statute  of  limi- 
tations was  set  in  motion  witboat  awaiting 
the  collection  of  the  money  by  the  heir,  or  its 
payment  by  the  surviving  executor,  and  any 
right  of  action  upon  the  bond  was  barred  by 
the  proviaioa  of  iftction  337  of  the  Code  of 


S  20.    Aeconnts  and  Oral  Ooutracts. 
[a]  An  action  by  a  depositor  against  a  badh 

for  damages  to  ita  credit  consequentially  re- 
snlting  from  the  refusal  of  the  bank  to  pay 
checks  drawn  upon  it  by  plaintiff,  whether 
the  alleged  cause  of  action  be  good  or  not,  is 
barred  by  the  statute  of  limitations  in  two 
1,  under  section  33fl  of  the  Coda  of  Civil 


instrument  of  writing." — Smith's  Cash  Store 
V.  First  Nat.  Bank,  149  Cal.  32,  84  Pae.  663, 
S  L.  E.  A.,  N.  S.,  870. 

5  21.    Injuries  to  Persons  or  Property. 

[a]  An  action  to  recover  damages  for  ■ 
wrongful  entry  by  a  railroad  company  upon 
the  land  of  the  plaintiff  and  the  construction 
of  its  railroad  thereupon,  without  proceedings 
for  condemnation,  and  without  plaintiff's  con- 
sent, is  barred  if  not  commenced  within  three 
years  after  the  entry;  and  the  right  to  equi- 
table relief  by  injunction  against  the  con- 
tinuance of  the  railroad  is  likewise  barred 
at  the  same  time. — Williams  v.  Southern  Pa- 
cific Co.,  ISO  Cal.  624,  89  Pac  GS9. 

[b]  Under  sabdivision  2  of  section  S3S  of 
the  Code  of  Civil  Ptocednre,  an  action  for 
trespass  npon  real  property  must  be  com- 
menced within  three  years  after  tbe  accruing 
of  the  cause  of  action. — Williams  v.  Southern 
Pacific  Co.,  ISO  CaL  624,  S9  Pac.  599. 

[e]  A  cause  of  action  for  damages  resulting 
from  a  defective  aewer  is  not  for  a  "trespass 
upon  real  property"  within  the  meaning  of 
sabdivision  2  of  section  338  of  the  Code  of 
Civil  Procedure,  providing  that  "an  action 
for  trespass  upon  real  property"  shall  be 
brought  within  three  years. — Crim  v.  City 
and  County  of  Sau  Francisco,  IS2  Cal.  £79,  92 
Pae.  640. 

§  22.    Torts  lu  OeneraL 

[a]  If  the  complaint  be  regarded  aa  setting 
forth  a  cause  of  action  for  damages  for  tbe 


the 


of    pledged    property, 
alue  of  the  pledged  pro,.    ,    .    . 
t  of  ths  debt,  either  of  such  causes 


1  property  over 


of  action  arose  upon  tbe  transfer  of  the  secnr- 
ities  by  the  defendant,  and  when  tbe  com- 
plaint was  filed,  more  than  three  years  after 
such  transfer,  either  of  such  causes  of  action 
is  barred  by  subdivision  3  of  section  338  of 
the  Code  of  Civil  Procedure. — Bell  v.  Bank 
of  California,  153  Cal.  234,  94  Pac.  SS9. 

5  24.    Llahllltles  Oraated  by  Statute. 

[b1  An  action  to  enforce  tbe  liability  of  a 
stockholder  of  a  corporation  is  upon  a  "lia- 
bility created  by  law,"  within  the  meaning 
of  section  359  of  the  Code  of  Civil  Pro- 
cedure, and  is  barred  if  not  bronght  within 
three  years  after  the  liability  was  created. — 
O'Neill  V.  Qoarnstrom,  6  Cal,  App.  489,  92 
Pac.  391. 

§  26.    Equitable  Actions  and  Remedies. 

[a]  Tbe  facts  alleged  that  the  money  was 
borrowed  by  the  gnardiuk  from  the  ^aintiff 


b,  Google 
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to  redeem  tbe  property  of  tbe  minor  wards 
from  Bate  ander  forecloanie  of  a  prior  mort- 
gage executed  by  tbair  father  in  hU  life- 
time and  that  there  wu  a  mutaal  miitake 
of  the  plaiatifF  and  the  guardian  ai  to  tbe 
validity  of  the  mortga^  which  waa  discov- 
ered frithin  three  yeari,  cannot  save  the  bar 
of  tbe  itatute  against  the  enforce  meet  of 
any  lien,  where  the  action  was  not  com- 
menced within  the  time  it  would  have  had  to 
be  brought  if  the  mortgage  were  valid. — 
Banks  v.  Stockton,  149  Cal.  599,  87  Pac  83. 

[b]  Whatever  equitable  rights  of  subroga- 
tion to  the  rights  of  the  original  mortgagee 
the  plaintiff  may  have  had  bj  reason  of  the 
facts  alleged,  those  rights  were  available  onl^ 
in  aid  of  the  enforcement  of  the  claim  evi- 
denced by  the  note  and  mortKBgo  of  the 
gnardian,  and  where  the  bar  of  the  statute 
attached  to  that  claim,  such  incidental  equi- 
table rights  were  lost. — Banks  v.  Stockton, 
149  Cal.  599,  87  Pae.  83. 

[e]  An  action  to  enforce  a  mortgage  ese- 
entsd  by  a  guardian  as  an  equitable  lien  upon 
the  property  of  the  minor  wards,  which  is 
brought  seven  years  after  the  cause  of  action 
accrued  upon  the  note  attempted  to  be  se- 
cured thereby,  is  barred  by  the  statute  of 
limitations. — Banks  r.  Stockton,  149  Cal.  S99, 
87  Pac.  83. 

i  28.    Belief  on  the  aronnd  of  Fraud. 

[a]  A  Hcttlement  in  fnll  between  a  trustee 
and  the  benefit^iary,  and  a  release  executed  by 
the  latter  to  the  farmer,  ended  the  truat  rela- 
tion, and  any  ordinary  action  by  the  bene- 
ficiary founded  on  the  former  relation  would 
be  barred  unless  brought  within  at  least  four 
years  thereafter;  and  an  action  founded  on 
fraud  or  mistake  in  the  settlement  would  ba 
barred  at  tbe  expiration  of  three  years  after 
its  disco  very  .—Mars  ton  v.  Eubland,  ISl  Cal. 
102,  90  Pac.  188. 

[b]  A  plea  of  the  statute  of  limitations  in 
the  demurrer  to  the  answer  setting  up  the 
defense  of  fraud  against  the  action  upon  a 
judgment,  that  the  defense  is  barred  by  sub- 
division 4  of  section  338  of  tbe  Code  of  CivU 
Procedure,  applicable  to  actions  for  relief  on 
the  ground  of  fraud,  waa  improperly  aua- 
tained,  though  an  affirmative  cause  of  action 
tor  such  relief  would  be  barred.  -The  statute 
is  inapplicable  to  fraud  relied  upon  merely  as 
an  equitable  defense  to  tbe  judgment  sued 
upon,  that  it  was  procured  by  fraud  and  with- 
out consideration,  though  the  court  had  juris- 
diction to  render  it,  where  no  affirmative 
relief  is  sought  by  the  defendant.— McColgan 
T.  Muirland,  i  Cal.  App.  6,  82  Pac.  1113. 


finished  by  a  fixed  time,  an  action  by  one  of 
them  to  recover  tbe  expense  of  completing 
the  levee  upon  the  lands  of  the  other,  open 
hia  failure  and  refusal  to  do  so,  is  not  bated 
upon  a  new  or  implied  contract,  nor  subject 
to  the  two  years'  limitation  of  subdivision  I 
of  section  339  of  the  Code  of  Civil  Procedure, 
but  it  is  based  upon  the  written  contract,  to 
recover  damages  for  its  breach,  and  the  tour 
years'  limitation  of  section  337  of  that  code 
did  not  begin  to  run  until  the  time  fixed  for 
tbe  completion  of  tbe  levee,  and  the  action  is 
not  barred  if  brought  within  fonr  years  from 
that  time, — Fabian  t.  Lammers,  8  Cal.  App. 
109,  84  Pae.  432. 

§  39.    OoTsnants  uid  OondlUoiu. 

[a]  In  an  action  npon  an  alleged  parol  war- 
ranty of  merehantaDility  of  the  trees  sold, 
the  two  years'  statute  of  limitations  under 
subdivision  1  of  section  339  of  the  Code  of 
Civil  Procedure  applies,  and  began  to  mn 
from  the  date  of  the  breach,  when  nonmer 
chantable  trees  were  sold  and  delivered,  sod 
not  from  the  time  of  the  death  of  the  tieei 
after  three  years'  growth  on  plaintiff's  land, 
when  plaintiff  claimed  that  tbe  nonmercbant- 
ability  was  first  discovered  by  bim. — Braekett 
V.  Martens,  4  Cal.  App.  219,  87  Pae.  410. 


§48. 

[a]  Items  of  an  account  not  mntnal  wbich 
are  more  than  two  years  old  are  barred  by 

the  statute  of  limitations,  but  where  there  Is 
a  mutaal,  open  and  current  account,  tbs  de- 
mand is  not  barred  until  two  years  after  the 
time  of  tbe  last  item  proved  in  the  account 
on  eitber  side.— Copriviia  r.  Bilovieh,  4  Cal. 
App.  26,  87  Pae.  398. 

E.  ABSENCE,  NONBESIDENCE  AND 
CONCEALMENT  OF  PEBSON  OB 
PEOPEBTY. 

I  63.    Departure  After  Acciual  Of  Came  of 

[a]  Under  section  351  of  tbe  Code  of  Civil 

Procedure,  providing  that  if,  after  a  cause  of 
action  accrues  against  a  oereon,  he  departs 
from  the  state,  "the  time  of  his  absence  is  not 
a  part  of  the  time  limited  for  the  commence- 
ment of  the  action,"  a  person  departing  from 
tbe  state  after  a  cause  of  action  has  accrued 
against  him  cannot  have  reckoned  in  his  favor 
the  time  of  any  secret,  clandestine,  or  fraudu- 
lently contrived  visit  to  hia  former  residence 
for  the  purpose  ef  ascertaining  tbe  time  of  hit 
absence  from  tbe  state.  But  if  be  retnma 
openly,  after  the  action  would  be  barred  bat 
for  his  absence,  and  especially  if  his  return 
is  not  only  open  and  unconcealed,  but  his 
visits  repeated  and  prolonged,  tbe  fact  that 
his  creditor  baa  not  learned  of  bis  prCBenee  in 
the  state  before  bis  departure  is  immaterial. 
Stewart  v.  Stewart,  152  CaL  162,  02  Pac  87. 


§  38.    Oontracts  In  OeneraL 

[a]  Under  a  written  eontract  between  ad- 
joining owners  of  swamp  lands  to  build  con- 
necting levees,  at  the  expense  of  each,  on  bis 
ewn  land,  for  the  reclamation  of  tbe  lands  as 
s  whole  for  tbeli  mutual  advantage,  te  be 


}  73.    Pendencr  of  Aetton  or  Other  Proceed- 
int. 
[a]  Where  tbe  answer  of  the  defendant,  be- 
sides denying  both  the  attachment  and  the 
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debt,  pleaded  the  \>hT  of  the  atatnte  of  limi- 
tationa,  he  cannot  be  deprived  of  his  Taln&ble 
right  to  plead  the  statute,  ai  against  the  plain- 
tiif,  oo  the  grouod  that  the  attachmeDt  debtor, 
-whoaa  intereat  was  advetse,  bad  conceited  the 
validity  of  the  attachmsnt.  If  the  debt  wat 
not  attached,  the  plea  of  the  atatnte  li  a  per- 
fect defense  to  the  action.^IIlyne  t,  Eaitou, 
Eldridge  ft  Co.,  14S  CaL  2ST,  113  Am.  St. 
Bep.  253,  63  Pac.  36. 

[b]  Under  eection  S44  of  the  Code  of  Civil 
froeednre  it  is  only  where  a  gamiahee  under 
an  attachment  admits  a  liability  that  the  atat- 
ate  of  limitatioai  does  not  ran  in  hii  favor 
against  the  attaching  creditor;  but  in  case  of 
the  attachment  of  an  accrued  debt,  any  lia- 
bility upon  which  is  disputed  by  the  gar- 
nishee, the  statute  of  limitations,  which  had 
begun  to  mn  in  favor  of  the  garnishee  against 
the  attachment  debtor,  eontionea  to  run;  and 
vrheii  the  debt  is  barred  against  such  debtor 
before  the  liability  of  the  garnishee  is  sought 
to  bo  enforced  by  the  attaching  creditor,  the 
right  of  the  latter  to  maintain  an  action 
against  the  earnishee  is  also  barred, — Clyne 
v.  Eaaton,  Eldridge  &  Co.,  148  Cal.  287,  113 
Am.   St.  Bep.  253,  S3  Fac.  36. 

§  78-  PendencT  of  Proceedlnga  Under  Aa- 
Btgnment  for  Orediton  or  InacdTency  or 
Bankruptcy, 
[a]  The  period  of  anspension  of  the  right  of 
action,  through  pendency  of  bankruptcy  pro- 
ceedings, is  not  to  be  counted  as  part  of  the 
time  prescribed  by  the  statute  of  limitationi 
to  bar  an  action. — Qoldtree  t.  Funkenstein, 
54  Cal.  594. 


,  which  made  an 
order  for  a  return  of  the  propertj^  by  the 
administrator  and  for  execution  against  him, 
and  such  order  was  annulled  upon  writ  of 
review,  the  annalment  thereof  cannot  be 
deemed  the  "reversal  of  a  judgment  upon 
appeal,"  within  the  provision  of  section  355 
of  the  code^  allowing  a  new  action  to  be  eom- 
meneed  "within  one  year  after  the  reversal," 
and  does  not  operate  to  extend  the  time  for 
commencing  an  action  to  recover  the  prop- 
erty,— ^Pay  V.  Cotta,  2  Cal.  App.  241,  83  Pao. 
275. 

I.     SOSPENSrON  BY  ACTS'  OP  PAETIEa 
S  90V^.    Snapenaion  by  Acti  of  PartlM. 

[a]  If  the  contraeta  were  tQ  be  construed 
sa  merely  agreeing  for  a  anspension  of  le^al 
rights,  and  of  the  pnranit  of  legal  remedies 
apon  the  notes  dnnng  the  period  of  the  es- 
crow, the  running  of  the  statute  was  sus- 
pended while  the  impediment  created  by 
the  agreement  of  the  parties  endured;  and 
the  forbearance  evidenced  by  suspension  of 
legml  right  to  ane  on  the  uotea  bearing  no 
interest  mnst  be  eonaidered  aa  an  esaential 
part  of  the  eoniideration  for  which  the  notes 
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ACKNOWLEDQUEin',  I  Sa. 
-—  CERTAINTY   AND   DBPlNITENESa.  1 100, 
. CONaTEUCTlON  AMD  OPBBATIOK,  1 101. 

§  02.    Peraona  to  Wliom  Hade. 

[a]  Assuming  that  letters  written  by  the 
supposed  debtor  to  a  single  heir  of  the  cred- 
itor, who  at  the  time  was  not  a  representative 
of  the  estate,  or  authorized  to  bind  it,  con- 
tained language  which,  if  written  to  the  cred- 
itor or  his  persona]  representative,  would 
constitute  a  sufficient  acknowledgment  to  take 
the  debt  out  of  the  operation  of  the  statute, 
they  could  not  have  that  effect,  there  being 
no  privity  of  contract  between  the  debtor  and 
the  heir;  and  the  subsequent  appointment  of 
the  heir  aa  administrator  could  not  have  the 
effect  to  revive  the  right  of  action  because 
of  such  prior  letters. — Viaber  v.  Wilbur,  5 
Cal.  App.  562,  90  Pac.  1065,  91  Pac.  412. 

I  98.  Form  and  BeanlaltM — Snfflciency  of 
Acknowledgment. 
[a]  In  order  to  revive  a  claim  which  is 
barred  by  the  statute,  a  writing  is  essential, 
and  it  must  contain  either  an  express  or  im- 
plied promise  to  pay  an  existing  debt.  In 
the  absence  of  an  express  promise,  the  ac- 
knowledgment mnst  be  unequivocal,  and  mnst 
contain  a  direct  and  unqualified  admission  of 
an  existing  debt  for  which  the  party  is  liable, 
and  which  he  is  willing  to  pay. — Visher  v. 
Wilbur,  5  Cal.  App.  562,  90  Pac.  1065,  SI 
Pac.  412. 

§  100.    —  Certainty  and  Deflnlteness. 

[a]  A  vague,  indeterminate  and  conditional 
declaration  in  a  letter  that  if  the  estate  baa 
any  valid  claim  against  the  writer  he  will  pay 
it  if  he  ever  gets  money  enoagb  to  do  so 
does  not  constitute  an  acknowledgment  from 
which  even  a  conditional  promise  to  pay  the 
specifle  debt  declared  npon  can  be  implied. — 
Visher  v.  WUbur,  5  Cal.  App.  562,  80  Pac. 
1065,  91  Pac.  412. 

§  ICl.    OcHutrQcUon  and  Operation. 

[a]  When  a  debtor  makes  a  written  ac- 
knowledgment or  promise  before  the  action 
is  barred  upon  the  original  contract,  he  does 
not  make  himself  liable  a  second  time  to 
pay  the  same  debt,  and  the  old  promiae  is 
not  merged  in  the  new;  but  he  merely  con- 
tinues hia  original  liability  for  a  longer  term 
by  simply  waiving  so  much  of  the  period  of 
limitations  as  has  run  in  his  favor. — National 
C.  Mfg.  Co.  V.  San  Diego  C.  Co.,  9  Cal.  App. 
Ill,  98  Pac  64. 

[b]  Where  the  two  years'  statute  applicable 
to  a  contract  for  goods  sold  and  delivered 
is  extended  by  written  acknowledgment  made 
before  the  cause  of  action  is  barred,  the 
cause  of  action  becomes  fully  barred  by  the 
expiration  of  two  yean  from  the  date  of  the 
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[e]  Section  360  of  the  Code  of  Civil  Pro- 
ceduTe,  piovlding  that  "no  aeknowleilgmeiit 
or  promise  ii  sufficient  evidence  of  a  new  or 
continuing  contract  to  take  the  case  out  of 
the  operation  of  thia  title,  nnlesa  the  same 
is  cantained  in  some  writing,  aig>ned  b7  the 
part^  to  be  charged,"  ia  to  be  constraed  as 
making  the  acknowledgment  evidence  of  a 
"new  contract"  when  it  ia  made  after  the  fa)l 
bar  of  the  statute  haa  attached,  and  evidence 
only  of  a  "continuing  contract"  while  the 
contract  is  a  subatsting  liability. — National 
C.  Ufg.  Co.  V.  Ban  Diego  C.  Co.,  9  Cal.  App. 
Ill,  ga  Pae.  64. 


PLEADING  If  ANTICIPATION  OF  DEFENSE, 
IIIB. 

NECES3ITT,  1 116. 

— .  ecppioiENor  OP  the  alleqations  in 

G«N£BAL.  t  111. 
DEMURREB   BAISINO    DEFENSE   IN    GENEHAL, 
1119. 

BDFFICIENCT,  )  ISO. 

PLEAD  I  NO  STATUTE  AS  DEFENSE— NEC  ES- 
SITV.  g  132. 

8UFFICIEN0T  OP  DENIALS  AND  ALLEGA- 
TIONS, 13S. 

■  AUENDUSNT  TO   PLEAD   8TATDTE,  1 13*. 

VERDICT   AND   FIHDINOS.  (  IBS. 

REVIEW,  1  ISA. 

9  115.  Pleiidlnx  In  AattctpaUoa  of  Defenao. 
[a]  In  an  action  for  services,  where  the 
original  complaint  alleged  a  promise  bj  has- 
band  and  wife  to  pay  for  aervicea  rendered 
en  mining  property  owned  bj  the  wife,  an 
amendment  made  more  than  two  years  after 
the  promise,  omitting  the  husband  as  a  party 
and  alleging  onlj  a  promise  by  the  wife,  does 
not  show  a  change  of  the  cause  of  action 
against  her  nor  disclose  a  bar  of  the  statute 
of  limitations,  which  runs  only  to  the  filing 
of  the  original  complaint,  to  which  the 
amandment  relates. — Calloway  v.  Oro  Mining 
Co.,  6  Cal.  App.  191,  89  Pac.  1070. 

§  lie. NeceaaitT.  "■ 

[a1  The  plaintifF  is  not  bound  afflrmattvely 
to  enow  that  the  action  Is  barred,  and  a  plea 
of  the  statute  of  limitations  is  an  affirmative 
defense. — Donahue  v.  Stockton  Qas  &  Slee- 
trie  Co.,  6  CaL  App.  276,  82  Pac.  196. 

§  117.    Snfltcie&cy  of  the  AUagatloni  In 

Ottieral. 

[a]  Where  the  complaint  ahows  the  exist- 
ence of  a  trust  relation  between  plaintiff  and 
the  defendant,  which  was  repudiated  within 
the  statute  of  limitations,  the  facts  admitted 
upon  demurrer  to  the  complaint  preclude  the 
ground  of  demurrer  that  the  cause  of  action 
18  barred  by  the  statute,— Beckman  V.  Waters, 
3  Cal.  App.  ?31,  86  Pac.  09T. 


§  119.    D«iniuTer  BaUlng  DofeoM  In  0<b- 
oral. 

[a]  A  demurrer  to  a  complaint,  on  the 
ground  that  the  plaintiff'a  cause  of  aettaa  ii 
barred  by  the  statute  of  limitations  is  not 
good  unless  the  complaint  affirmatively  shows 
that  the  statutory  period  has  run  since  the 
accrual  of  the  cause  of  action. — Coiea  v. 
Higuera,  1S3  CaL  451,  9G  Pae.  882,  17  L.  S. 
A.,  N.  8.,  1018. 

[b]  In  an  action  to  establish  the  plaintiffs 
title  to  a  right  of  way  and  to  enjoin  its 
obstmction  by  the  defendant,  a  demurtet  to 
the  complaint  on  the  ground  that  the  canst 
of  action  is  barred  by  the  statute  of  limita- 
tions should  not  be  sustained,  where  the  (om- 
plaint  fails  to  show  when  the  defendants  first 
obstructed  the  road  or  interfered  with  plain- 
tiff's use  of  it. — Corea  v.  Higuera,  1S3  CaL 
451,  95  Pac.  882,  17  L.  R.  A.,  N.  8.,  1018. 

[c]  A  demurrer  especially  setting  forth  the 
bat  of  the  statute  of  limitations  cannot  b« 
sustained,  where  the  complaint  does  not  af- 
firmatively show  that  the  cause  of  action  is 
barred.  Where  the  complaint  for  damsges 
to  the  land  and  water  is  confined  to  the 
two  years  last  past,  the  demurrer  is  unten- 
able.— Donahue  v.  Stockton  Gas  4  Electric 
Co.,  6  Cal.  App.  276,  92  Pae.  196. 

[d]  A  general  demurrer  does  not  present  the 
question  of  the  bar  of  the  statute  of  limits- 
tions.- Murphy  v.  Stelling,  8  CaL  App.  702, 
97  Pac.  672. 

[e]  In  an  action  to  recover  the  reasonable 
value  of  services  rendered  in  establishing  the 
ownership  of  defendant's  mining  property  be- 
fore the  secretary  of  the  interior,  where  the 
complaint  states  a  cause  of  action,  and  noth- 
ing appeara  upon  its  face  to  indicate  that  the 
claim  is  barred  by  the  statute  of  limitations, 
a  demurrer  on  that  ground  will  not  lie.— 
Eeegia  v.  Joyce,  9  Cal.  App.  207,  93  Pae,  396. 

5  120.    Snfflctency. 

Ja]  In  presenting  the  iineation  of  the  bar 
the  statute  of  limitations  by  demurrer  to 
the  eomplaint,  it  is  not  necessary  to  refer 
to  the  particular  section  relied  on.  It  is  Buf- 
flcient  to  specify  the  statute  as  one  of  the 
grounds  of  demurrer;  and  where  the  ground  is 
stated  that  the  cause  of  action  accrued  more 
than  four  years  before  the  action  was  com- 
menced, the  demurrer  should  be  sustained,  if 
the  eomplaint  shows  that  it  was  barred  in 
that  or  any  less  period. — Fay  v.  Costa,  2  CaL 
App.  241,  S3  Pac.  27S. 

§  122.  Pleading  Statnt«  as  Defsnae— Neces- 
Eltr. 
[a]  It  cannot  be  snccessfnlly  urged  tlat  the 
atatute  of  limi,tationa  is  in  issue  in  favor  of 
a  municipal  eorpo ration  or  its  officer,  whether 
pleaded  or  not;  but  the  rule  that  ths  defense 
of  the  statute  of  limitations  is  a  privilege 
personal  to  the  debtor  is  applicable  to  mu- 
nicipal corporations  or  to  a  municipal  officer 
In  common  with  other  debtors;  and  sncb  de- 
fense^ if  not  properly  pleaded  by  the  cor- 
poration or  its  officer  in  any  legal  proceeding, 
must  be  deemed  waived. — Hewel  v.  Hogin,  3 
Cal.  App.  248,  84  Pac.  1002. 


DqitizedbyGoOt^le 


MAUCIOTTS  PROSECUTION,  XV,  V,  I|  lfl-33. 


§  123.     BnMelvaey  of  Danlmls  and  AUegmtleiu. 

Si]  A  plea  that  the  cause  of  action  for  ths 
vancea  is  barred  bj  section  339  of  the 
Cade  of  Civil  Procedure,  without  apeeifjiag 
aubdiviaian  1  thereof,  the  only  subdiviBion  ap- 
plicable thereto,  is  not  a  nullity;  and  objec- 
tion to  the  manner  of  pleadiog  ihe  statute  la 
waived  by  failure  of  plalntilla  to  urge  it  In 
the  trial  court.— Charebill  v.  Woodworth,  148 
CaL  66&,  113  Am.  St.  Rep.  3S4,  81  Pac.  ISS. 

[b]  A  plea  of  the  statute  of  limitations  la 
sufBcieut  which  refers  to  the  particular  sec- 
tioD  of  the  Code  of  CItII  Procedure  relied  on, 
without  designating  the  particular  subdi- 
vision of  that  section  under  which  the  claim 
is  aaserted. — MuUensry  v.  Burton,  3  Cal.  App. 
S63,  84  Pac  159. 

§  124.    Amendment  to  Plead  St)ttnt& 

l^a]  Where  the  bonds  of  the  irrigation  dis- 
trict were  not  ontlawed,  and  a  resolution  by 
its  board  of  directors  abowed  on  its  face  that 
an  asaessment  was  levied  to  pay  the  interest 
on  the  outstanding  bonds,  and  money  enough 
was  paid  to  the  defendant  treasurer  to  re- 
deem plaintift'B  coupons  wbieb  was  not  avail- 
able within  two  years  before  the  commence- 
ment of  the  proceeding,  the  defendant  was 
not  prejudiced  by  the  ruling  refusing  bia  ap- 
plication for  leave  to  amend  by  pleading  the 
atatnte  at  the  trial.— Hewel  v.  Hogin,  3  Cal. 
App.  248,  84  Pac.  1002. 

§  ISS.    Tardlct  and  FlndlngB. 

[a]  Where  a  case  in  which  the  defense  of 
the  statute  of  limitations  is  set  np  in  the 
answer  is  submitted  for  decision  upon  an 
agreed  statement  of  facts,  the  court  may  make 
a  finding  npoa  such  defense  in  aecnrdsQce 
with  the  evidentiary  facts  agreed  upon;  and 
the  insertion  of  its  determination  as  a  finding 
of  fact  instead  of  as  a  con  el  us  ion  of  law  la 
immaterial. — Towle  v.  Sweeney,  2  Cal.  App. 
29,  83  Pac.  74. 

§  134.    Review. 

[a]  Where  the  fittdings  made  folly  supported 
the  judgment  in  favor  of  the  respondent  com- 
pany, the  failure  to  find  upon  its  plea  of 
the  atatute  of  limitstiona  waa  immaterial  and 
not  prejudicial  to  tbe  appellant. — Pardee  v. 
Sehanzlin,  3  Cal.  App.  597,  86  Pac.  812. 

[b]  Where  a  finding  that  the  cause  of  action 
waa  barred  by  the  statute  of  limitations  is 
■apported  by  the  evidence,  any  rulings  upon 
evidence  which  was  offered  and  received  on 
the  merita  of  tbe  eaae,  having  no  relation  to 
the  plea  of  the  statute,  whether  erroneons 
or  not,  were  without  prejudice. — Visher  v. 
Wilbur,  5  Cal.  App.  562,  90  Pac.  1065,  91 
Pac.  412. 

MALIOIOUS  FEOBECnnON. 

Tn^1"^1'  InatltBUon  af  JuOIcIkI  pnMMdlngi,  ctrll 
and  crlninal.  sflalnst  uutliai,  maUelonilT  and  wltb- 
imt  pTObabl*  cans*  thartloi;  JnstUeation:  or  sxeau 
for  ntch  prsMGQtlonj  and  lUtillltlu  and  raaedlM 
timelor,  elTll  or  MmlnaL 
IV.  TERMINATION    OP    PROSECUTION, 

i!  19-21. 
T.  ACTIONS,  II  23-39. 


IV.     TEEUINATION     OF    PBOSEOUTION. 

g  19.    Necessity  for  and  Mode  of  Tennln»- 
tlon. 

fa]  The  proof  of  the  fact  of  the  dUmissal 
the  second  criminal  action,  aa  establishing 
that  the  ease  had  been  finally  determined,  waa 
essential  to  the  establishment  of  8  case  of 
matieions  proseentioD  of  such  action  by  the 
defendant.— Donati  t.  Bighetti,  fl  CaL  App. 
40,  97  Fae.  1128. 

T.    ACTIONS. 

PLBADINO— WANT       Of      PKOBABLB      OADSE, 

I  ST. 
PKEStJUPTIONS     AHD     BUKDEIT     OF     PROOF, 


gas. 

DABIAGE8— AUOUNT    AWARDED,  |  BS. 
QDEStlONS    FOR    OODRT    AND   JURY,  |  ■<. 
IKSTRO0TI0N8,  I  87. 
TERDIOT  AND  riNDINOS,  t  SB. 
JDDGUENT— aETTINS   ASIDE,  |  88  M. 

g  27.    PleadUtg— Want  of  FrobaUa  Oanse. 

[a]  Though,  to  sustain  a  malicious  prose- 
eotion,  both  malice  and  want  of  probable 
cause  must  be  alleged;  yet  the  averment 
of  a  criminal  conviction  b  not  inconsistent 
with  the  averment  of  want  of  probable  cauae, 
where  it  is  alleged  to  have  been  obtained  by 
fraud  of  the  defendants,  and  their  use  of 
evidence  known  to  be  perjured  and  by  their 
intimidation  and  coercion  of  the  jur^  to  ren- 
der a  false  verdict  against  the  plaintiff. — Car- 
penter V.  Sibley,  153  Cal.  215,  126  Am.  St. 
Bep.  77,  94  Pac.  879,  15  L.  B.  A.,  N.  S.,  1143. 

§  30.    Preaomptlons  and  Bnrdeu  of  Proof. 

[a]  In  an  action  for  malicions  prosecution 
malice  must  be  proved;  but  it  is  not  essential 
to  show  that  there  must  exist  in  tbe  mind  of 
the  prosecution  any  hostility,  or  any  feeling 
of  personal  grudge  or  ill-will,  against  the  ac- 
cused.—Pleiscbhaaer  v.  Fabena,  8  Cal.  App. 
SO,  96  Pac.  17. 

§  31.    Admlalbllltr  of  ZiTidence. 

[a]  Where  the  complaint  states  a  cause  of 
action  for  malicions  prosecution,  it  ia  errone- 
ous to  exclude  evidence   in  support  of  the 


870,  15  L.  B.  A.,  N.  8.,  1143. 

[b]  Assuming,  without  determining,  that  it 
was  error  to  exclude  the  reason  assigned  for 
tbe  dismissal,  viz.,  the  uncontro verted  fact 
that  defendant  charged  was  before  arrested 
and  fined  for  tbe  same  offense,  the  error  was 
harmless,  but  whatever  the  reason,  the  charge 
being  one  of  misdemeanor,  the  dismissal 
thereof  by  the  justice  finally  determined  this 
case,  and  tbe  reasons  became  immaterial. — 
Bonati  v.  Bighetti,  9  Cal.  App.  45,  97  Pac. 
1128. 

g  33.    Welgbt  and  Sofltetency  of  Evidence. 

[a]  Probable  cause  is  a  suspicion  founded 
opon  eircumstancea  sufficiently  strong  to  wai' 
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rant  a  reasonsble  nuo  In  the  belief  that  the 
charge  is  true.  In  the  present  eaae,  the  evi- 
dence is  reviewed  and  held  not  to  show  a 
want  of  probable  cause  on  the  part  of  tbe 
defendant  in  causinj  tbe  plaintiS's  arreat. — 
Booraem  v.  Potter  Hotel  Co.,  154  CaL  99,  97 
Pae.  65. 

§  36.    DuiiageB--Ainoiint  Awarded. 

[a]  Verdiet  for  tT,0Oa  for  malicions  proie- 
cntion  ordered  reduced  one-half. — BuBsell  t. 
Denniaon,  45  Cal.  342,  50  CaL  243. 

S  36.    QnesUons  tai  Oonrt  and  Jury. 

[a]  In  an  action  for  malieioua  prosecntion, 
the  burden  of  proof  ii  apon  the  plaintiff  to 
prove  want  of  probable  eauie.  wbat  facta 
and  eircnnutancea  amount  to  probable  cause 
la  a  pure  question  of  law.  Whether  thej 
exist  or  not,  in  anj  particular  case,  Is  a  pure 

Joestian  of  fact.  The  former  is  ezclusivelf 
nr  the  eaurt,  the  latter  for  the  jur}'.  When 
tbe  facts  are  un controverted,  the  qaestion  re- 
solves itself  into  one  of  pure  law  for  the 
court's  determi  nation. — Booraem  v.  Potter 
Hotel  Co.,  154  Cal.  99,  97  Pac.  6S. 

S  37. 

["]  .  ^  . 

tbat  the  plaintiff  claimed  to  have  taken  np 
tbe  defendant's  horse  as  an  eatray,  and  that 
tbe  jurj  were  entitled  to  be  instructed  as  to 
what  constitated  an  estraj',  and  as  to  the  law 
governing  the  taking  up  and  impounding  of 
such  animals,  were  properly  refused.  If  the 
plaintiff  claimed  more  than  he  was  entitled 
to  under  the  estraj  law,  tbe  defendant  bad  a 
remedy  In  a  civil  action,  but  these  matters 
give  no  justiScation  for  demanding  the  issu- 
ance of  a  warrant  on  the  charge  of  stealing 
tbe  borse. — Fleischbaaei  t.  Fabens,  8  Cal. 
App.  30,  96  Pac.  17. 

[b]  A  proposed  instruction  as  to  probable 
cause  for  a  charge  of  the  crime  of  larceny 
of  defendant's  borse  by  the  plaintiff,  which 
leaves  out  of  consideration  the  question 
whether,  at  the  time  of  the  institution  of  the 
eriminal  prosecution,  the  defendant  did  in 
fact  believe,  and  have  reasonable  ground  to 
believe,  the  plaintiff  guilty  of  the  crime 
charged,  was  properly  refused. — Fleiscbhauer 
V,  Fabens,  8  Cal.  App.  30,  96  Pae.  IT. 

[c]  It  was  proper,  in  an  aetion  for  malii^iona 
prosecution,  to  refuse  a  requested  instruction 
stating  that  "actions  for  malicious  prosecution 
are  not  favored  in  law."  It  wonld  have  been 
error  ao  to  have  instrueted  the  jnry. — Fleisch- 
hauer  v.  Fabens,  8  CaL  App.  3D,  96  Pac.  17. 

[d]  Where  the  eourt  correctly  declares  the 
law  as  to  the  element  of  "malice"  in  malicious 

Erosecution,  it  was  not  error  not  to  define  it 
1  the  language  of  section  7,  subdivision  4 
of  the  Penal  <^de.  If  defendant  bad  desired 
it,  he  should  have  requested  the  giving  of  tbe 
eode  deflnition,  which  does  not  exclude  other 
proper  definitions  of  the  word  "malice."— 
Donati  v.  RighetU,  9  Cal.  App.  45,  97  Pae. 
1138. 

g  SB.    TsrOlct  and  ritidlngi. 

[a]  Where,  upon  the  trial  of  the  cause  of 
Mtion  for  malieions  prosecntion,  the  verdict 


was  for  the  defendant,  the  knowledge  of  tie 
defendant  of  the  prior  arrest,  as  tending  to 
establish  malicious  motives  and  bad  faith,  was 
a  question  of  fact  for  the  jury,  and  there 
being  a  conflict  of  evidence  as  to  sneb  knowl- 
edge, the  finding  for  the  defendant  thereupon 
is  eoncluiive. — Donati  v.  Bighetti,  9  Cal,  App. 
4S,  97  Pac.  IISS. 

S  saVi.    Judgment— SetUng  Aside. 

[a]  Tbe  rule  that  only  extrinsic  fraud  can 
bo  shown  to  set  aside  a  judgment,  does  not 
apply  to  the  case  of  a  malicious  prosecution 
and  conviction  of  the  plaintiff  without  prob- 
able cause,  alleged  to  have  been  procured 
directly  by  fraud  and  perjured  testimony,  and 
unfair  conduct  on  the  part  of  the  defendaatf. 
Carpenter  v,  Sibley,  153  Cal.  Z15,  126  Am.  St, 
Bep.  77,  94  Pac  879,  IS  L.  B.  A.,  N.  S.,  1143. 

HAHDAMUS. 

Inolsdt  wrlta  of  aundrnmiu  or  at  mandit*  co>- 
manillnt  parfoimanea  at  ipacUe  acta  br  laterlor 
oourti  sr  ether  tribunals,  lait»*t  boardB,  oflctn. 
or  eorporatlaus,  and  sctlou  la  the  natnr*  ol  iwb 
writs;  natnn  and  seops  of  the  reawdr  Id  Kineril: 
(rounds  at  such  writs  or  aetlons  snd  datuuct 
thereto;  to  and  acsUut  whom  aal  to  ompsl  pn- 
famanca  of  what  aeu  tlia7  mn  sUowedj  JnrlsdlC' 
tlan  to  fiKnt  anil  proceedlnci  to  obtain  the  wilt; 
Issnanee  at  attomatlTa  or  peiamptorr  writs,  rxisl- 
liUi  and  valldltr  thereat,  larrlea  thsraof,  mvni 
ta  altarnmtlTe  writs,  and  piocMdlncs  therma.  oi  la 
actions  for  mandamas;  |nd|inenta  or  orders  and 
enforcemsnt  thereat;  itTlew  of  proewdloBi;  eeiti 
la  Bucb  preoBedinca;  and  disobedience  to  sn^  wilts. 

I.  NATURE  AND  GROUNDS,  »  1-18. 
IL  SUBJECTS    AND   PDHP03ES    OP   BE- 
LIEF, Si  19-61. 

A.  Acts     and     Proceedinga   of    Courts. 

Jndges    and     Judici^    Officers,    {{ 
19-39. 

B.  Acts  and  Proceedings  of  Public  Offi- 

cers, Boards  and  Municipalities,  H 
40-57, 

C.  Acts   and     Proceedings    of    Private 

Corporationa    and   ^dividnals,   3f 
GS-61. 
m.  JURISDICTION,   PROCEEDINGS  AND 

BELIEF,  If  62-86. 
Attomej  conrlcted  of  fetonr  eannot   eauptl  coon 
to   permit   hjm   to   pracUoe.    See   Attorair  aad 
OUent.  Iiy,. 

L  NATUHE  AND  QBOUNDS. 
NATUltG  OF  RBMEDT  IN  GENBRAL,  I  I. 
EXISTENCE  AND  ASEQUAOT  OT  OTHER  REUB- 

DTE3,  1  4. 
REMEDY    BY    APPEAL  OB    WRIT  OF    EBOOR, 

)6. 
RECOUKSS  TO  OB  PBNDBNOT  OF  OTHER  PBO- 

CEEDINGS.  I  6. 
DEMAND  AND  DEFA1TLT,  |  18. 
UANDAUUS    INEFFECTDAL    OB    NOT    BEHEn- 

CIAL,  I  IS. 

§  1.    Natnre  of  Bemedr  In  OennraL 

[a]  Mandamas  lies  only  to  compel  tbe  per- 
formance of  an  act  which  the  law  specially 
enjoins  aa  a  dnty  resulting    from  an  office. 
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trart  or  itatlon,  and  will  not  lie  at  tbc  aait  of 
anyone  who  bag  a,  mere  cause  of  action  agBinat 
a  public  officer. — Fox  t.  Workman,  6  Cal.  App. 
633,  92  Pae.  742. 

$  <.  Bxistenca  and  Ade(iiiac7  of  Other  Sem- 
•dy. 
[a}  The  rule  that  title  to  an  otSec  cannot 
be  laeidentslljr  detennined  in  mandamus  is 
merely  one  of  procedvre^tbe  mis,  tliHt  is  to 
aaj,  of  our  statute,  tbat  such  writ  will  issae 
odIj  in  cases  where  there  is  not  another 
plain,  speedj,  and  adequate,  or  specially  pre- 
scribed statutory,  remedy.  The  role  is  not 
jurisdictional,  and  its  application  to  a  par- 
ticular case  involves  only  the  exercise  of 
sonnd  legal  discretion. — McEannay  v.  Horton, 
151  Cal.  711,  ISl  Am.  St.  Bep.  146,  91  Pac. 
598,  13  L.  E.  A.,  N.  8.,  681. 


cnjoina  as  a  duty  resulting  from  an  office, 
trust  or  station;  and  it  will  not  lie  where 
an  adequate  remedy  is  provided  by  law. — 
Blakeley  v.  Kingsbury,  S  Cal.  App.  707,  93 
Paa.  129. 

$  5.     Remedy  by  Appeal  or  Writ  of  Error. 

[a]  The  legal  remedy  of  the  petitioner  by 
way  of  an  appeal  from  the  judgment  of  the 
«aperior  coart,  if  entered  against  him,  is  a 
sufficient  answer  to  the  petition  for  the  writ 
in  tbia  court,  and  constitutes  of  itself  a 
sufficient  ground  for  the  denial  of  the  writ 
in  Ibis  conrt. — Goytino  v.  McAleet,  4  Cal. 
App.  655,  SS  Pac.  991. 

[b]  The  statute  liaving  provided  a  speedy 
and  adequate  remedy  by  appeal,  through 
which  •  party  aggrieved  may  correct  any 
errors  In  the  action  of  the  court  or  of  the 
referees,  where  no  appeal  is  taken  or  motion 
for  a  new  trial  filed,  and  there  is  no  means 
of  ascertaining  the  facts  on  which  the  judg- 
ment was  based,  tbi*  court  will  not,  on  appli- 
eation  of  the  claimants  of  the  leasehold  in- 
terest for  a  writ  of  mandate,  direct  the  court 
to  render  a  different  judgment  Irom  the  one 
rendered. — C.  Sheerer  A  Co.  v.  Button,  7  Gal. 
App.  5S4,  94  Pac.  849. 


[a]  The  pendency  of  a  prior  action  for  a 
writ  of  mandate  in  the  superior  court  between 
the  same  parties  and  for  the  same  cause  is  a 
good  plea  in  abatement  to  a  suit  for  a  writ 
of  mandate  in  this  court,  and  the  decision  of 
the  superior  court  in  denying  the  writ,  where 
final,  could  be  pleaded  in  bar  of  this  action 
as  a  prior  adjudication. — Goytino  v.  McAleer, 
4  Cal.   App.  655,  88  Pac.  991. 

[b]  The  mere  possibility  of  a  change  in  the 
personnel  of  the  board  of  police  co mm iasi on- 
ers, before  an  appeal  from  the  decision  of  tbe 
superior  conrt  could  be  heard,  would  afford  no 
justification  for  the  allowance  of  a  writ  by 
this  conrt,  as  against  the  plea  in  abatement. — 
Goytino  T.  Melleer,  4  CaL  App.  655,  88  Pa«. 
99L. 


§  13.    Demand  and  Default. 

fa]  Before  applying  to  the  conrt  for  a  writ 
mandate,  tbe  applicant  must  make  a  de- 
mand upon  tbe  defendants  to  perform  the 
act  sought  to  be  enforced  by  the  writ. — 
Ferguson  v.  Board  of  Education,  7  Cal.  App. 
568,  95  Pac.  165. 

S  IB.  HandMnns  IneSectnal  or  not  Bene- 
fidaL 

ia]  Where  after  distribution  and  the  finality 
the  decree  a  conveyance  was  made  to  a 
daughter,  tbe  grantee  thereof  is  not  entitled 
to  a  writ  of  mandate  to  compel  tbe  executrix 
to  render  a  final  account  and  to  complete 
tbe  administration  of  the  estate. — Mid  dice  off 
V.  Superior  Court,  149  Cal.  94,  84  Pae.  764. 

(b]  A  resident  elector,  property  owner  and 
taxpayer  is  not  "a  party  beneficially  inter- 
ested" in  procuring  a  maodamas  to  compel 
the  submission  of  an  ordinance  of  the  city  of 
San  Diego  to  a  vote  of  the  people  under  its 
charter,  confirming  the  granting  of  a  fran- 
chise by  the  harbor  commissioners  to  a  rail- 
way company  to  build  a  wharf  and  pier  in 
tide  waters  within  the  limits  of  the  city  of 
San  Diego.  Such  railway  company  is  the 
only  partj_  as  to  whom  the  law  would  imply 
a  ''beneficial  interest"  in  the  procurement  of 
snch  confirming  ordinance. — Webster  v.  Com- 
mon Council,  8  Cal.  App.  480,  97  Pac.  92. 

H.     SUBJECTS   Aim   FUBPOSES   OF   BE- 

UEP. 
A.    ACTS       AND       PROCEEDINGS       OP 
COURTS,    JUDGES    AND      JUDICIAL 

OPFICEES. 

COURTS  AND  JITDTOTAL  OFTIOEKS  SUBJECT 
TO   UANDAUUS,  |  19. 

EXERCISING  JUDICIAL  POWERS  AND  FUNC- 
TIONS  IH  GENERAL,  (  31. 

MINISTERIAL   ACTS   IN   GENERAL,  |  33. 

UOTIONS  AND  ORDERS  IN  QENEBAL.  (  3T. 

ORDER  SETTING  CAUSE  FOR  TRIAL,  |2T«. 

DISMISSAL  OR  MOMBUIT  AND  REINSTATE- 
MENT. I  2S. 

TRIAL  OR  HEARING  OP  CAUSE  OR  ISSCES, 
I  80. 

ENFORCEMENT  OF  JUI>GUENT  OR  OBDEE, 
(8*. 

PROCEEDINGS  FOR  REVIEW,  |  ST. 

S  19.  Oonrts  and  JtuUdal  Offlcers  Subject  to 
Mandamus. 
[a]  It  may  be  doubted  whether  this  conrt 
should,  under  any  circumstances,  interpose  by 
mandamus  to  arrest  the  orderly;  procedure  in  a 
United  States  court,  acting  within  its  power 
conferred  by  the  constitution  of  the  United 
States  and  the  laws  of  Congress. — Dickinson 
V.  Kingsbury,  8  Cat.  App.  179,  96  Pac.  329. 

§  21.  Exerdsa  of  Judicial  Fowers  nd 
Fonctlous  In  OenersL 
[a]  The  court's  finding  of  fact  as  to  the  ex- 
istence and  extent  of  its  order  to  the  reporter 
is  conclusive;  and  no  rule  of  the  law  _  of 
mandamus  would  justify  this  court  in  ordering 
the  judge  to  make  a  different  finding  of  fact. 
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It  !•  Dot  tie  offiea  of  TDBndamiu  to  convert 
this  eourt  into  a  court  for  the  correction  of 
«rro»  of  both  law  and  fact,  or  to  compel  the 
court  to  find  a  fact  in  a  pattieular  way. — 
Pipher  T.  Saperior  Court,  8  CbI.  Add.  626,  86 
Pae.  904. 

§  22.    MloMwlal  Acta  lH  OeneraL 

[a]  The  presentation  of  the  claim  of  a  re- 
porter for  his  fees  and  expenses  in  criminal 
cases  to  the  judge  or  eourt  for  allowance  out 
of  the  coant;  treasniy  under  section  274  of 
the  Code  of  Civil  Procedure  ia  not  an  action 


■bowed  beyond  dispute  that  an  order  had  been 
made  by  the  judge  to  perform  the  service  for 
which  the  claim  was  presented,  and  that  the 
service  was  performed  as  ordered,  the  judge 
could  not  arbitrarily  refuse  to  direct  the 
auditor  to  draw  his  warrant  for  the  amoant 
of  compensation  due,  as  fixed  by  statute.  In 
such  case  the  duty  of  the  judge  to  direct  the 
warrant  is  ministerial,  and  could  be  com- 
pelled by  mandate.  It  would  be  no  sufficient 
auEwar  that  the  reporter  had  an  action  at  law 
in  the  proper  court  for  his  services.— Pipher 
V.  Superior  Court,  3  Cal,  App.  626,  86  Pac 
904. 

§  27.    notions  and  Ordan  In  GenaaL 

[a]  A  writ  of  mandate  will  not  lie  to  control 
the  discretion  of  the  court  in  refusing  a  con- 
tinuance, notwithstanding  the  sickness  of  a 
party  ;preventing  his  attendance  on  the  court. 
Such  sickness  does  not  ipso  facto  reqinire  the 
court  to  grant  the  application.  It  is  for  the 
trial  court  in  all  eases,  except  where  otherwise 
expressly  provided  by  statnte,  t«  determine 
whether  or  not  the  circumstances  shown  upon 
an  application  are  such  as  to  make  it  proper 
that  a  continnanee  should  be  granted,  and  its 
conclusion  thereon  wUl  not  be  tUsturbed  nn- 
lesB  there  has  been  a  plain  abuse  of  discre- 
tion.—Lynch  T.  Superior  Court,  ISO  Cal.  IS3, 
8S  Pac.  708.. 

§  27V,.    Ordec  Settliig  Oanae  foi  TiiaL 

[a]  Where  a  continuance  of  a  trial  was 
granted  at  the  request  of  a  party,  on  eondi- 
tion  that  he  pay  certain  designated  items  of 
costs,  but  actual  payment  of  sncb  sums  was 
not  exacted  at  the  time  of  the  postponement, 
it  is  within  the  discretion  of  this  court  to  re- 
fuse to  issue  a  writ  of  mandate  at  the  instance 
□f  such  party  to  compel  the  trial  court  to  set 
the  cause  for  trial  so  long  as  such  items  re- 
main unpaid. — Basbore  v.  Superior  Cooit,  1S3 
Cal.  1,  91  Pac.  801. 

Nonanlt   and  Relnstat*- 


[a]  The  judge  improperly  dismissed  the  pro- 
ceedings for  want  of  jurisdiction;  and  the 
order  disntissing  the  same  had  the  effect  of  a 
refusal  to  perform  bis  oCacial  duty,  and  to 
subject  him  to  the  peremptory  writ  of  man- 
date to  compel  such  performance,  and  to 
order  the  witness  to  answer  the  questions 
asked,  and  to  complete  the  deposition. — Scott 
T.  Shields,  8  Cal.  App.  12,  B6  Pac.  385. 


}  30.    Trial  or  Hearing  of  GanM  or  Iikim. 

[a]  Where  only  part  of  the  issues  in  a  case 
were  submitted  to  the  jury  and  the  conit 
awarded  a  new  trial  aa  to  those  issuea,  be 
could  not  be  compelled  to  proceed  with  the 
trial  of  the  remaining  iisnea. — BbodeB  v. 
Spencer,  02  Cal.  43. 

[b]  Where  issue*  were  joined  upon  the  fret- 
entation  of  an  account  by  a  special  adminis- 
trator, pending  his  administration,  by  objec- 
tions presented  thereto  by  heirs  of  the  de- 
ceased and  beneflciariei  under  his  will,  it 
was  the  duty  of  the  conrt  to  bear  and  deter- 
mine such  issues,  and  upon  its  refusal  to  do 
■0,  mandamus  will  lie  to  compel  action  there- 
upon.—French  V.  Superior  Court,  8  CaL  App. 
304,  85  Pac  133. 

S  34.    Enforcement  of  Judgment  or  f>rder. 

[a]  A  n^rior  ^ndge  who  baa,  upon  request 
of  the  plaintiff  in  an  action  pending  in  an- 
other county,  ordered  the  clerk  to  iasae  ■ 
subpoena  to  compel  the  attendance  of  a  resi- 
dent witness  before  a  notary  public  for  tlie 
taking  of  his  deposition,  to  be  used  in  such 
action,  if  the  witness  refuses  to  answer,  has 
no  discretion  to  refuse  to  compel  the  witness 
to  answer  and  to  complete  his  deposition;  and 
mandamus  will  lie  to  compel  the  judge  to  per 
form  the  duty  imposed  upon  him  by  the  law 
in  that  respect. — Scott  v.  Shields,  8  CaL  App. 
12,  96  Pan.  885. 

5  37.    FroceedtilgB  for  Bevlew. 

[a]  An  appeal  by  the  tenant  in  posieBsioo 
from  an  order  refusing  to  vacate  the  order  for 
the  writ  of  assistance,  is  in  substance  an 
appeal  from  an  order  for  the  delivery  of  poi- 
session  of  real  estate,  and  under  section  945 
of  the  Code  of  Civil  Procedure  it  was  the  duty 
of  the  trial  judge,  upon  a  proper  application 
in  that  behalf,  to  fix  the  amoant  of  the  un- 
dertaking to  be  given  to  stay  proceedings  on 
the  writ,  pending  the  appeal,  and  msudamus 
lies  to  compel  performance  of  the  duty. — 
Gordan  v.  Grabiim,  1S3  Cal.  297,  9S  Pac  145. 

[b]  Handamus  will  not  lie  to  compel  the 
trial  court  to  settle  «  particular  bill  of  ex- 
ceptions presented  by  the  defendant  in  a 
criminal  case,  where  amendments  have  been 
proposed  thereto  by  the  district  attorney,  and 
the  time  within  which  the  trial  court  has 
jurisdiction  to  settle  and  allow  a  bill  of  ex- 
ceptioDB  has  not  elapsed,  and  no  notiee  for 
the  final  settlement  has  been  given. — People 
T.  Lapiqne,  9  CaL  App.  56,  96  Pac.  46. 

B.    ACTS  AND  PB0CEEDING8  OP  PUBLIC 
OPPrCEBS    AND    BOABDS   AND    MU- 
NICIPALITIES. 
BOARDS  AND  0FF1CEB8  IN  OENEBAL,  !  41. 
HATTERS  or  DI80EET10N.  )  48. 
ELECrriONS     AND      FBOOEEDINOS      BELATItlS 

THERETO,  1  44. 
ESTABLISHUENT      AND      UAINTSNANCB       OF 

SCHOOLS,  g  48. 
FROCEEDniOS   RELATINS  TO   PUBLIC  LAlOtS. 

1*7. 
PROCEEDINOa    TO    FROOtlRB    GRAST    OF    U- 

OENBES.  1  4a. 
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lUDIT   AND  ALLOWAHCE  Of   ACOODNTS  AMD 

OLAma,  I  SI. 
ISaUB   or  WABRAMTS  OB  0BDER8   FOB  FAT- 

UENT,  1  63. 
LEVY  OP  TAXES,  |  IB. 
.  OOLLBOTIOM,     PATUENT    ASD    DIBFOBI- 

TIOK  or  PBOCEEDS,  1 17. 

S  41.    Boards  ud  OAcen  In  OananO, 

[a]  An  oTdinaace  -which  contemplatei  tha 
czereiae  of  the  diBcretion  ot  the  board  of 
police  eommiMiDDers  in  withholding  a  license 
for  pool-aelling  only  after  the  determination 
of  certain  facts  on  which  its  judgment  1b 
baaed,  cannot  be  said  to  vest  an  nn defined  and 
Darestricted  discretion  in  the  board.  Iti  law- 
ful discretion  will  not  be  interfered  with  npon 
mandamne,  and  in  the  abBcnce  of  positive 
proof  to  the  contrary,  it  will  be  aBsnmed 
that  ita  official  duty  has  been  properly  and 
lawfully  performed, — Ooytino  t.  McAleer,  4 
Cal.  App.  655,  8S  Pae.  991. 

~  1  Where'the  eight  honr  law  Eg  inapplienble 


to*iL' 


D  of  a 


lie  to  eotnpel  the  city  superintendent  of  streets 
to  execute  the  contract  therefor  awarded  to 
the  petitioner,  though  it  contains  no  provision 
on  the  subject  of  the  eight  hour  law.^^enUla 
T.  Hanley,  6  Cal.  App,  814,  92  Pac.  752, 

[c]  Where,  in  a  erimioal  action  in  a  federal 
eanrt,  the  United  States  regularly  obtained  a 
subpoena  duces  tecum,  requiring  the  register 
of  the  state  land  office  to  appear  therein,  as  a 
witneas,  and  bring  with  him  certain  official 
documents,  papers  aud  records  therein  desig- 
nated, mandamus  will  not  lie  to  prevent  com- 
pliance with  such  subpoena,  on  the  ground 
that  the  petitioner  and  other  citiEcns  of  the 
state  will  be  deprived  of  the  use  of  the  rec- 
ords, and  of  the  right  to  inspect  the  same,  for 
the  deraignment  of  title  to  lands. — Dickinson 
V.  Kingsbury,  S  Cal.  App.  179,  96  Pac.  329. 

[d]  Where  the  foreign  insurance  company 
shows  itself  entitled  to  a  new  certificate  of 
authority  for  an  enaoing  year,  and  the  insur- 
ance commiBsioner  has  improperly  refused  to 
issue  the  same,  mandamus  will  lie  to  compel 
such  issuance. — Commercial  Union  Assor.  Co. 
T.  Wolf,  8  CaL  App.  413,  97  Pae.  79. 

[e]  Under  the  terms  of  the  municipal  incor- 
poration act  of  1893,  in  a  municipal  incor- 
poration of  the  fifth  class,  tbe  duty  of  the 
president  of  ite  board  of  trustees,  chosen  from 
among  its  members,  in  authenticating  by  his 
signature  a  manieipal  ordinance  pasaed  under 
tbe  police  power,  imposing  a  penalty,  is  purely 
ministerial,  and  may  be  enforced  by  writ  of 
mandate. — -City  of  Ban  Buenaventura  v,  Ms- 
Ouire,  8  Cal.  App.  497,  97  Pac.  526,  528. 

$  43.    Uatteis  of  Dlsctation. 

[a]  Under  the  act  of  March  S2,  1S05,  regu- 
lating street  railroad  and  other  franchises  in 
counties  and  tnunieipalities,  the  mayor  and 
common  council  of  a  municipality  have  discre- 
tion whetber  or  not  to  advertise  an  applica- 
tion for  a  street  railroad  franchise,  and  to 
determine  whether  or  not  the  franchise  or 
privilege  shall  be  granted  at  all,  tbe  only  pur- 
pose of  the  act  in  this  regard  being  to  prevent 
the  granting  thereof  in  any  otner  manner 
tban  tfaat  prasaribad.    Uandamu  will  not  lie 


to  control  the  discretion  of  the  governing 
body  of  the  municipality,  as  to  whether  they 
will  advertise  an  application  for  aach  frao- 
ehise. — MeGinnis  v.  Mayor  etc.  of  San  Jose, 
153  CaL  711,  96  Pac.  367. 

§  44.    ElecUons    and   Froceodlnga    BeUting 

[a]  So  long  as  a  municipal  corporation  of  the 
sixth   class   exists   and  fails  to   elect  officers, 

the  requisite  number  of  its  electors  are  enti- 
tled, under  the  act  of  March  14,  1885,  to  peti- 
tion tbe  governor  to  appoint  election  eomniis- 
sioners  to  provide  for  an  election.  Though 
the  governor  has  the  right  to  pass  upon  tbe 
truth  of  the  petition,  it  i*  his  statutory  duty 
to  do  so,  and  if  he  finds  the  petition  to  be 
true,  it  is  his  ministerial  duty  to  appoint 
the  commissioners,  and  if  he  refuses  to  act  in 
any  manner  upon  the  petition  be  may  be 
compelled  by  mandamna  to  perform  his  stat- 
utory and  ministerial  duty. — Elliott  t.  Par- 
dee, US  Cal.  516,  86  Pac.  1087. 

[b]  Under  section  1  of  chapter  I  of  article 
Xt  of  the  charter  of  the  city  and  county  of 
San  Francisco  it  ii  the  imperative  duty  of 
the  mayor  to  fill  vacancies  in  the  board  of 
election  comm'ssioners  by  tbe  appointment 
of  such  individuals  as  will  make  an-  equal 
representation  thereon  of  the  two  political 
parties  casting  the  highest  vote  at  the  general 
election  last  preceding  the  appointment;  and 
while  he  has  a  discretion  in  the  selection  of 
the  individnals  to  be  appointed,  be  has  no 


ing  he  has  attempted  to  fill  soch  vacancies 
by  the  appointment  of  persons  who  were 
ineligible.— -Independence  lieaguo  t.  Taylor, 
154  Cal.  178,  97  Pac.  308. 

Fe]  The  eity  council  have  no  discretion  or 
right  to  refuse  to  act  upon  tbe  petition  in 
reference  to  the  calling  of  an  election,  and 
mandamus  will  lie  on  the  face  of  a  sufficient 
petition,  upon  which  the  council  have  refused 
to  act,  at  suit  of  any  one  or  more  of  the 
electors  whose  names  appear  therein,  to  com- 
pel it  to  act.— Good  v.  Common  Council  of  the 
City  of  Ban  Diego,  5  CaL  App.  265,  90  Pae. 
44. 

[dj  The  proper  remedy  for  the  refusal  of 
the  commissioners  to  canvass  the  returns  of 
the  election  held  under  the  act  is  by  man- 
damos  to  compel  the  proper  exercise  of  their 
ministerial  functions  therennder, — Cerinl  ▼. 
Be  Long,  7  Cal.  App.  398,  94  Pac.  682. 

[e]  Mandamus  will  lie  to  compel  tbe  city 
elerk  to  remove  such  question,  submitted 
without  legal  authority,  from  the  sample  bal- 
lots sent  to  voters,  and  from  the  voting  ma- 
chines.— Oaliudo  T.  Walter,  8  Cal.  App.  £34, 
96  Pae.  505. 

S  46.    EstabUabmant    and    Halntenanco    of 
Schools. 

[a]  Where  a  writ  of  mandate  was  sought 
in  the  superior  court  to  compel  defendant  to 
deliver  up  a  suspended  high  school  certifi- 
cate, and  isnies  were  sufficiently  joined  npon 
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as  alleged  dtmand  apoo  defendants  befora 
■nit  far  the  relief  Bought,  and  their  alleged 
refusal  to  grant  it,  and  the  findinga  upon  luch 
iuuea  were  against  the  applicant,  upon  an 
appeal  taken  by  him  upon  the  judgment-roll, 
without  the  evidence,  it  must  be  presumed 
that  the  findinss  were  supported  hy  aufficieiit 
GTidenee,  and  Uie  judgment  muet  be  affirmed, 
t'erguson  v.  Board  of  Education,  7  CaL  App, 
568,  95  Pae.  165. 

§  47.    ProcMdlngf  BelaMng  to  Public  lAnda. 

[a]  Where  an  applicant  for  the  purchase  of 
a  sixteenth  section  from  the  Btale,  after  such 
section  has  been  reserved  by  the  order  of  the 
secretary  of  the  interior,  seeks  to  select 
lieu  laud  in  place  thereof,  he  is  entitled 
to  a  writ  of  mandate  to  compel  the  state  sur- 
veyor general  to  communicate  with  the 
United  States  land  office,  and  ask  that  tbe 
land  selected  by  such  applicant  as  lieu  land 
be  accepted  in  part  satisfaction  of  tbe  grant 
to  tbe  state.— Alberger  t.  Kingsbury,  6  Cal. 
App.  93,  Bl  Pac.  674. 

[b]  When  the  surveyor  general  has  made  an 
order  of  reference  of  a  contest  as  to  the  right 
to  purchase  reclaimed  state  swamp  lands,  a 
patent  cannot  issue  until  the  contest  is  deter- 
mined;  and  pending  the  same  mandamus  will 
not  lie  to  con::pe]  the  issuance  of  a  patent,  al- 
though there  wag  a  period  before  the  order 
of  reference  when  a  patent  might  have  been 
obtained  b^  the  reclaiming  parly,  who  slept 
upon  her  rights  until  it  was  too  late. — Blake- 
ley  V,  Kingsbury,  6  Cal.  App.  707,  93  Pae. 
179. 

§  48.    Proce«dlngB  to  Piocnrs  Otant  of  U- 
censea. 

Sa]  Such  restriction  being  void,  mandamtis 
11  lie  at  suit  of  an  applicant  for  a  permit 
for  tbe  building  of  a  one-atory  livery-stable 
to  accommodate  more  than  six  horses,  as 
provided  for  in  the  ordinance,  to  compel  the 
granting  of  sQcli  permit,  if  refused  solely  on 
the  ground  that  the  required  written  consent 
of  property  owners  was  not  presented  by  the 
applicant. — Coon  v.  Board  of  Public  Works, 
7  Cal.  App.  760,  95  Pac.  913. 

S  61.    Andlt  and  Allowanea  of  Acconnti  and 

Claims. 

[a]  Tbe  supervisors  have  no  jurisdiction  to 
allow  an  excessive  claim  for  money  paid  upou 
redemption  from  a  sale  to  the  state  for  de- 
linquent taxes,  owing  to  an  erroneous  esti- 
mate of  the  auditor,  where  such  claim  was 
presented  for  allowance  more  than  one  year 
after  the  payment  was  made,  and  the  claim 
therefor  uccriied)  and  mandamus  will  not 
lie  to  compel  the  auditor  to  allow  such  claim, 
nor  to  obtain  relief  on  the  ground  of  fraud 
or  mistake  in  the  auditor's  estimate. — Mur- 
phy T.  Bondshu,  2  Cal.  App.  S49,  S3  Pac.  E78. 

[b]  A  writ  of  mandate  cannot  bs  allowed 
to  enforce  compensation  allowed  daring  a 
term  of  oOiee  of  members  of  the  eouneil  which 
did  not  before  exist;  and  the  petition  therefor 
does  not  state  a  cause  of  action  upon  a 
claim  for  sucb  compensation  not  established 
by  the  terms  of  tbe  charter,  against  the 
county  auditor,  where  no  claim  therefor  U 


shown  to  have  bean  first  presented  to  the 
auditing  committee  and  passed  upon  by  them, 
as  required  by  the  charter.— Woods  v.  Potter, 
8  Cal.  App.  41,  95  Pae.  1125. 

§  62.    Ibsim  Of  Wamnts  or  Orden  for  fay- 

[s]  The  action  for  the  writ  of  mandate  to 
compel  payment  of  the  excess  is  not  one  for 
tbe  reliet  on  the  ground  of  mistake,  and  does 
not  come  within  section  33S  of  th«  Code  of 
Civil  Procedure,  but  is  an  action  for  relief 
under  section  3804  of  the  Political  Code- 
Murphy  v.  Bondshn,  2  CaL  App.  249,  S3  Pac 
27S. 

[b]  The  plaintiff  was  not  entitled  to  recover 
interest  on  the  interest  coupons  from  lb« 
date  of  their  maturity,  or  the  demand  made 
upon  the  defendant  in  mandamus.  Any  per- 
sonal liability  of  the  defendant  for  interest 
or  damages  for  refusal  to  comply  with  the 
demand  cannot  be  enforced  tbrough  the 
medium  of  a  writ  of  mandate. — Hewel  v. 
Eogin,  8  Cal.  App.  248,  S4  Pac.  1002. 

tc]  An  ordinance  of  the  city  and  county  of 
San  Francisco,  duly  passed,  providing  for  tbe 
appointment  of  an  additional  assistant  dis- 
trict attorney  to  tboae  authorized  by  the 
charter,  makes  him  a  legal  assistant  or  deputy 
district  attornejf,  and  the  appointment  is  of 
the  same  dignity  as  if  the  ordinance  had 
been  embodied  in  the  charter;  and  mandamus 
will  lie  to  compel  the  auditor  to  draw  a 
warrant  for  his  salary  payable  out  of  the 
general  fund,  as  fixed  in  tbe  ordinance.— 
Harrison  v.  Horton,  S  Cal.  App.  415,  90  Pae. 
716. 

[d]  Tbe  Woman's  Relief  Corps  Home  Asso- 
ciation, an  eleemosynary  corporation^  having 
been  intended  to  be  made,  and  having  been 
practically  made,  a  state  institution,  aad 
placed  under  state  control  by  the  act  of 
1897,  appropriating  the  sum  of  *10,000  "for 
the  support  and  maintenance  of  the  ex-army 
nurses  and  tbe  widows,  wives,  mothers,  and 
dependent  destitute  maiden  daughters  or  sia- 
ters  of  Union  veterans  who  served  honorsblr 
in  the  Civil  War,  residing  in  tbe  home  nt 
Evergreen,  Santa  Clara  conntj,  under  lb« 
auspices  of  the  Woman's  Relief  Corps  Hnnie 
Association,"  to  be  paid  in  annual  iastall- 
ments  as  directed,  mandamus  will  lie  at  tbe 
instance  of  its  directors,  appointed  by  tbe 
governor,  and  sworn  as  state  officers  under 
the  act  to  compel  the  state  controller  to  diair 
his  warrant  for  tbe  unexpended  balance  of 
snch  appropriation,  which  had  been  audited 
and  approved  by  tbe  state  board  of  exan- 
iners,  in  conformity  with  aaid  act. — Board  of 
Directors  v.  Nye,  8  Cal.  App.  627,  97  Pse. 
208. 

[ej  Uandamos  will  lie  to  compel  a  city 
auditor  to  draw  his  warrant  for  money  dne 
for  tbe  monthly  salary  of  a  police  clerk,  in 
favor  of  a  justice  of  the  peace,  in  pursuance 
of  a  garnishment  thereof  under  a  judgment 
rendered  against  the  police  clerk  in  the  jus- 
tice's court  for  necessaries  snpplied  to  bin, 
in  pursuance  of  section  710  of  the  Code  of 
Civil  Procedure,  notwltbstanding  a  prior  veld 
assignment  of  such  salary,  and  a  prior  «a^ 
lant  drawn  tberefor  in  favor  of  tbe  assignee 
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in  the  absence  of  proof  that  the  polic«  eUA 
acted  in  good  fftitb  in  making  sueb  atiign- 
ment,  and  that  the  iuQed  warrant  had  been 

Said. — Wilkea  t.  Sieveri,  8  CaL  App.  859, 
7  Pae.  677. 

[f]  Although  the  writ  of  mandamna  will  not 
compel  the  performance  of  an  impoEsible 
thing,  yet  a  cltj  auditor  who  hai  inued  an 
ootstanding  warrant  to  an  assignee,  which  is 
void,  both  the  auditor  and  the  assignee  being 
efaargeabls  with  knowledge  of  its  invalidity, 
the  auditor  cannot  ihield  him  self  on  the 
gronnd  that  the  conrt  will  not  compel  him 
by  mandamus  to  do  the  impossible  thing  of 
iseaing  a  second  warrant,  because  he  haa 
iuned  the  prior  warrant  to  the  aiaignee. — 
Wilkes  V.  Sieven,  8  Cal.  App.  659,  ST  Pac. 
877. 

[g]  MaDdamuB  will  lie  to  require  the  state 
controller  to  draw  his  warrant  in  favor  of 
an  incnmbent  of  a  state  otBce  for  the  in- 
creased salary  provided  for  in  the  amendment 
to  the  eonstitation. — Kingsbury  t.  Nye,  0 
Cal.  App.  S74,  9»  Pac.  885. 

§  G&.     Levy  of  Taxes. 

[a]  Where  the  board  of  directors  of  an  Irri- 
gation district  have  refused  to  levy  an  assess- 
rnent  to  pay  the  interest  on  its  bonded  in- 
debtedness, and  the  board  of  supervisors, 
after  a  petition  therefor,  have  refused  to  levy 
such  assesament,  as  provided  by  the  act  of 
March  31,  1897,  providing  for  the  organisa- 
tion and  government  of  irrigation  districts, 
the  superior  court  of  the  county  in  which  the 
irrigation  district  is  situated  hiis  jurisdiction 
to  compel  the  levying  of  such  auessment  by 
the  board  of  supervisors,  in  the  absence  of  a 
showing  that  the  office  of  its  board  of  direct- 
ors is  not  within  the  county.  The  presump- 
tions are  in  favor  of  the  jurisdiction  of  the 
court. — Nevada  National  Bank  v.  Board  of 
Sapervisors,  5  Cal.  App.  633,  91  Pac.  122. 

[b]  The  judgment  in  mandamns  requiting 
a  levy  sofficient  to  pay  plaintiff's  debt  is  not 
erroneous  because  it  fails  to  provide  for  other 
creditors.  If  there  are  other  creditors  whose 
elaims  tbe  irrigation  district  is  solicitous  to 
have  paid,  it  is  fair  to  presume  that  it  will 
not  object  to  an  increase  in  the  levy  to  meet 
such  other  obligations. — Nevada  National 
Bank  v.  Board  of  Supervisors,  5  CaL  App. 
638,  91  Pac.   122. 

S  67.    OollectJon,  FiTmont  and  dapoal* 

tlon  of  Proceeds. 

[a]  Where  the  superior  court  has  fixed  tbe 
tax,  the  controller  haa  no  revisorv  power  over 
its  action,  and  cannot  collaterally  assail  it; 
and  where  be  refuses  to  give  any  receipt  for 
the  amount  of  the  tax  Bxed  by  tbe  court,  he 
will  be  compelled  by  mandamns  to  receipt 
for  so  much  money  on  account  of  tbe  Inherit- 
anee  tax  in  the  matter  of  the  estate;  so  as 
not  to  prejudice  the  right  of  the  state  to 
appeal  from  the  order  fixing  it,  for  the  de- 
termination of  all  questions  arising  upon  the 
reeord  of  the  estate  in  relation  thereto.— 
Becker  v.  Nye,  8  Cal.  App.  129,  98  Pac.  333. 

[b]  The  right  of  redemption  having  been 
lost  by  disposition  of  the  state's  right  by  a 
mmlt  entitling  tbe  pnrehaati  to  a  deed  froia 


tbe  state,  mandamna  will  not  He  to  compel  an 

estimate  for  redemption  from  the  county  au- 
ditor, either  on  the  ground  that  the  sale  was 
made  on  a  holiday,  or  on  the  ground  that 
the  deed  had  not  passed  for  the  state. — Young 
V.  Patterson,  9  CaL  46S,  99  Pac.  C52. 

C.  ACTS  AND  PBOCEEDINGS  OP  PRI- 
VATE COBPOBATIONS  AND  IND[- 
VIDUAI^. 

S  69.    Acceaa  to  Ooiporate  Bacords. 

[a]  Under  section  14,  article  £11  of  the 
constitution,  every  corporation  other  than 
religious,  educational  or  benevolent,  is  re- 
quired to  maintain  an  office,  in  which  shall 
be  kept,  for  inspection  by  every  person  hav- 
ing an  interest  therein,  books  in  which  shall 
be  recorded  the  amount  of  capital  stock  sub- 
scribed, the  amount  of  its  assets  and  liabil- 
ities, etc.;  enij  in  a  proceeding  in  mandamua 
by  a  member  of  a  corporation  to  compel  an 
inspection  of  its  books,  tbe  corporation,  if  it 
desires  to  avoid  an  inspection  on  the  ground 
that  it  was  organized  for  benevolent  pur- 
poses, mnst  prove  as  well  as  aver  that  fact. 
Gavin  v.  Pacific  Coast  M.  F.  Union,  i  Cal. 
App.  638,  S4  Pae.  270. 


[a]  If  andamna  ia  a  proper  remedy  to  enforce 
the  ri^bt  of  the  plaintiff  to  the  payment  of 
bis  irrigation  district  bond  coupons  and  in- 
terest.— Hewel  v.  Hogin,  3  Cal.  App.  248, 
84  Pac.  lOOS. 

[b]  It  may  be  that.  In  a  proper  proceeding 
a  court  of  equity  would  have  the  power,  under 
appropriate  circumstances,  to  deliver  the  water 
in  such  cumalated  quantities  as  justice  and 
equity  might  require,  but  in  a  mandamus  pro- 
seeding  the  court  has  no  such  power,  and  can 
unty  enforce  tbe  literal  terms  of  the  contract 
as  lo  cumulation,  at  periods  of  not  less  than 
i.ne  month. — Perrine  v.  Ban  Jacinto  etc.  Water 
Co.,  4  CaL  App.  370,  S8  Pac.  293, 

[e]  The  writ  of  mandamus  will  only  lie  to 
compel  the  performance  of  an  act  which  the 
law  especially  enjoins;  and  where  the  terms 
of  a  water  certificate  entitled  the  holder  to  a 
continuous  flow  of  one-flftb  of  an  inch  of 
water  to  each  of  fifty  acrea,  and  permitted  tbe 
holder  to  "elect  to  cumulate  the  use  of  water 
thereunder  at  any  one  month  or  more"  of 
seven  summer  months,  "the  aggregate  in  any 
month  not  to  exceed  one-fourth  of  the  whole 
for  that  season,"  subject  "to  the  usual  rules 
and  regulations  of  the  company  for  the  dis- 
tribution of  water,"  a  judgment  in  mandamus 
directing  an  aooumnlated  flow  of  water  "twice 
a  month  in  a  head  of  flow,  not  exceeding  sixty 
inches  of  constant  Sow  for  such  period,"  is 
improper. — Perrine  v.  San  Jacinto  etc.  Water 
Co.,  t  Cal.  App.  376,  88  Pac  293. 

m.    JUBISDICnON.  PSOCEEDINaS  AND 

BELIEF. 
LIHITATIONa    AlfD   LAOHBS.  I  «S. 
PARTIES   PLAnmFF   OK  PKTITIOITKRS.  |  M. 
PASTIES  SEnNDANT  OB  BESPONDENTB,  1  6*. 
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PnTnOH,    00IC7LAINT    OB    OTHSB    APPLIOA- 
TIOH,  I  88. 

BTJTrioasar.  i  as. 

800PE  OF  INQDIBT  ASD  FOWBB8  OF  OOUItT, 


800PE    AND    BXTXIIT    OF    BELIEF,  |  T*. 
TTOLATION   ANB    FDNI8HMBNT,  |  84. 
APPEAL  AND  BBBOB.  |  85. 

§  66.    LUnlUtloiu  and  LmIus. 

[a]  The  doctrine  of  lachea  mi  limitation  ^8 
a  bar  to  mandamna  ii  inapplicable  to  the  non- 
aaer  of  the  frBOChise  of  a  mnnicipal  corpora- 
tion which  does  not  aBeet  itt  exieteiiee,  where 
the  objeet  of  the  macdamut  proceeding  ia  to 
vompel  the  election  of  its  ofBcsn  u  provided 
by  Btatute.— Elliott  v.  Pardee,  14S  Cat  fil6, 
8S  Pac  10S7. 

[b]  A  writ  of  mandate  to  reatore  a  penon 
elected  to  the  poaition  of  vice-principal  of  a 
grammar  echool  in  San  Francisco,  who  waa 
summarilj  removed  therefrom  witbont  the 
cauaee  ipecifled  and  referred  to  in  eection  1793 
of  the  Political  Code,  reita  aolely  npon  the 
proviaionB  of  the  atatute,  and  ia  npon  a  lia- 
bility created  bv  statute,  which  ii  barred  by 
the  statDte  of  limitatione  after  three  yean 
under  subdivision  1  of  section  33S  of  the  Cods 
of  Civil  Procedure. — Harby  v.  Board  of  Edu- 
cation, 2  Cal.  App.  418,  63  Pae.  lOSI. 

[c]  The  plaintiff's  right  to  the  writ  of  man- 
date ia  also  barred  by  laches  and  acquiescence, 
where  she  did  not  bring  the  action  therefor 
for  more  than  three  and  one-half  years  after 
her  removal,  during  one  year  of  which  time 
some  one  eke  filled  the  poaition  and  daring  all 
of  which  time  the  public  lias  received  no  ben- 
efit of  her  servicea,  for  which,  if  reinstated, 
the  plaintiff  expects  the  public  to  pay.— 
Harby  v.  Board  of  Education,  2  CaL  App. 
418,  83  Pae.  1081. 

§  66.    Paitles  Flalntlft  or  PetdtloneiR. 

[a]  Both  a  olty  of  the  fifth  class  and  also 
the  other  membere  of  its  board  of  trostees, 
are  specially  interested  in  enforcing  the  an- 
tbentication  of  an  ordinance  passed  by  the 
board;  and  they  may  be  joined  as  petitioners 
for  a  writ  of  mandate  to  compel  its  authen- 
tication by  the  president  of  the  board. — City 
of  San  Buenaventura  T.  McQuire,  8  CaL  App. 
497,  97  Pae.  526,  628. 


§  67.    Fartdes  Defendant  or  : 

[a]  The  political  party  which  is  entitled  te 
representation  on  the  board  of  election  com- 
missioncTB  in  the  event  of  a  vacancy  therein, 
may  maintain  the  proceeding  in  mandamus 
in  its  party  name  to  enforce  its  right.  In  such 
proceeding,  the  ineligible  persons  who  bad 
been  appointed  to  fill  the  vacancies  are  not 
proper  parties  defendant. — Independence 
League  v.  Taylor,  154  Cal.  178,  97  Pae.  303. 

§  68.    FettUnn,  Convlalnt  or  Other  AppUcft- 
tlon, 
[a]  Where  the  complaint  did  not  allege  tie 
existence  of  a  fnud  snfBcient  to  pay  the  bonds, 
sneh  fund  cannot  be  presumed;  bnt  the  com- 


plaint haying  failed  to  allege  an  extstlnc  dnty 
and  a  failure  to  perform  it  on  demand,  can- 
not support  a  mandamus,  which  only  lisi  to 
eoBpel  the  performance  of  an  act  whUb  tlis 
law  especially  enjoins  as  duty  resnlting  from 
an  office,  tmst,  or  station. — Meyer  v.  City  and 
County  of  San  Francisco,  150  CaL  131,  88 
Pae.  722. 

[b]  In  an  action  for  a  writ  of  mandate  to 
compel  the  treasurer  of  an  irrigation  district 
to  pay  interest  coupons  on  the  bonds  of  the 
district,  some  of  which  were  more  than  foar 
years  old,  where  the  statute  of  limitatiniu  u 
to  such  coupons  was  not  pleaded  by  demnrrer 
or  answer,  it  was  not  an  abuse  of  discretiDa 
to  refuse  to  permit  the  defendant,  after  plain- 
tiff bad  rested  his  case,  to  amend  his  answer 
by  pleading  the  atatute  of  limitations,  where 
aueh  plea  amounted  to  nothing  more  tban  a 
tardv  demurrer  to  the  complaint,  and  it  can- 
not be  said  that  the  ends  of  juatiee  were  de- 
feated by  the  ruling. — Hewel  v.  Hogin,  3 
Cal.  App.  24B,  S4  Pae.  1002. 

[c]  The  averment  in  the  petition  that  there 
is  in  the  official  custody  and  subject  to  ttie 
official  control  of  the  respondent  board  "more 
than  sufBcient  money  applicable  to,"  and  witb 
which  to  pay,  her  claim  of  $5B6,  ia  but  a  legal 
conclusion,  and  ia  limited  by  the  facts  on 
which  she  bases  her  claim,  and  the  provisions 
of  law  applicable  to  those  facts. — Bnrke  v. 
Board  of  Trustees,  etc,  i  CaL  App.  235,  87 
Pae  421. 

§  flB.    - —  Bnttciency. 

[a]  llandamns  will  not  lie  in  behalf  of  the 
state  to  compel  the  superior  court  to  allow 
the  state  to  appear  and  contest  the  probate 
of  a  will,  where  the  application  made  in  the 
superior  court  does  not  show  that  the  state 
has  a  suffieient  interest  ia  the  property  of  the 
deceased  to  make  it  a  proper  party  to  the 
probate  of  the  will. — State  v.  Superior  Court, 
148  CaL  6S,  82  Pac.  672,  2  L.  £.  A.,  N.  8., 
643. 


actual  population  thereof,  which  does  not  arer 
that  the  petitioner  had  performed  servicei  in 
criminal  eases  amounting  to  the  compensation 
asked  for,  is  insufficient,  and  a  demurrer 
thereto  wa*  properly  sustained. — Chinn  v. 
Ounn;  148  Cal.  756,  84  Pac.  669. 

[c]  A  petition  for  a  writ  of  mandate  to 
compel  the  furnishing  to  plaintiffs  of  a  con- 
tiunous  supply  of  water  wnich  merely  alleges 
that  the  defendant  water  company  "is  the 
owner  of  a  sufficient  quantity  of  water  to 
supply  plaintiffs  with  all  the  water  necessaty 
for  tbeiT  use,"  bnt  does  not  allege  that  the 
quantity  Ii  sufficient  to  supply  plaintiff  sid 
all  others  equally  entitled  to  water  the  qosn- 
tity  required,  is  Insufficient,  and  a  demorrer 


thereto  was  properly  sustained. — Cotsens  v 

North  Fork  Ditch  Co.,  "  "'     •-    

Pac.  342. 


North  Fork  Ditch  Co.,  2  Cal.  App.  404,  84 


[d]  Where  the  petition  for  the  writ  does  sot 
aver  that  the  petitioner  was  one  of  the  eleel- 
ors  who  had  petitioned  the  eouneil  to  submit 
.the    proposed .  eosfirmatory    ordinance   to  a 
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Tota  of  tbe  peopla,  under  the  ehartei,  it  U 
wholly  isBoScient  to  aliow  tlut  be  !•  a  paitj 
in  interett  in  aiieh  mbmisaion. — Webater  v. 
Common   Coancil,  8  Cal.  App.  480,  07  Pae. 


9S. 

[^e]  Under  tbe  charter  of  tbe  city  of  San 
Diego,  the  aaditisff  committee  i«  reqniied  to 
d«dnet  all  indebtedneM  to  the  city  from  any 
claim  or  demand  lubmitted  to  them  for  ap- 
prOTml,  and  a  petition  for  a  writ  of  mandate 
to  eompel  them  to  allow  a  rejected  claim, 
which  does  not  allege  that  the  petitioner  was 
not  indebted  to  the  city,  ie  aefeetJTe,  and 
cannot  anstain  a  mandamna  againat  inch  com- 
mittee.— Dadmun  v.  City  of  San  Diego,  0 
Cat  App.  Slfl,  S9  Pac.  983. 

§  71.    Secve  of  ImnlzT  and  Fow«n  of  Oonit. 

[a]  In  mandamiiB  to  enforce  payment  of  a 
judgment  had  againit  an  inigation  district, 
neither  the  board  of  direetori  nor  the  board 
of  aaperriBori!,  nor  the  taxpayers  of  the  dis- 
trict can  defend  the  proceeding  in  mandamus 
on  any  of  the  grounds  litigated,  ot  which 
might  be  litigated  in  the  action  in  which 
the  judgment  was  rendered.  The  judgment 
doea  not  create  a  new  obligation,  bnt  simply 
presents,  In  a  difCerent  form,  the  obligation 
already  siiumed,  and  affords  the  highest 
eanetion  of  the  law  to  it*  validity. — Nevada 
National  Bank  v.  Board  of  Supervisors,  6 
Cal.  App.  638,  91  Pac.  1B2. 

[b]  This  court  will  assume,  npon  the  appli- 
cation for  tbe  writ  of  mandate,  that  tbe  judg- 
ment of  the  superior  court  wae  warranted  by 
the  evidence  adduced  before  the  court  at  the 
hearing  of  the  ezeeptions  to  the  report  ot  the 
referees;  and,  where  the  applicants  have  not 
availed  themselves  of  the  right  given  them 
by  the  statnte,  they  cannot  be  heard,  in  a 
proceeding  of  this  nature,  to  eorreet  errors. 
If  any  there  be,  in  the  condemnation  proceed- 
ings.— C,  Sheerer  ft  Co.  v.  Button,  7  Cal.  App. 
524,  94  Pac.  819. 

S  76.     Conduct  of  HeailBg  ot  TrlaL 

[a]  The  trial  by  jury  of  the  issues  raised  In 
action  for  a  writ  of  mandate  is  not  an  abso- 
Inte  right  of  the  defendant:  and  it  was  not 
an  abnae  of  discretion  to  refuse  to  allow  dU- 
pnted  qnestioni  of  fact  to  be  so  tried. — ' 
Hewel  V.  Eogin,  S  CaL  App.  248,  84  Pae. 
1002. 

§  76.  Setemlnatton  of  Ifsnea  and  Qneitlone. 
[a]  Upon  mandamus  to  a  cit^  treasurer  to 
compel  sale  of  lots  for  unpaid  interest  on 
street  improvement  bonds,  where  the  sworn 
answer  sllegea  fnll  payment  of  principal  and 
intereat  by  the  owner  to  the  treasurer,  which 
is  tendered  to  plaint i(F  in  the  answer,  which 
is  not  controverted  by  j^ioof,  the  answer  has 
flo  far  the  effect  of  evidence  as  to  support 
flndinea  and  judgment  of  tbe  oonrt  for  tbe 
defendant  under  section  1091  of  the  Code  of 
Civil  Procedure. — Pox  v.  Workman,  6  Cal. 
App.  633,  92  Pae.  742. 

§  78.     Scope  Bad  £zt«nt  ot  Belief. 

[ft]  A  writ  of  mandate  cannot  be  isened 
wbteb    shall  be  effectual  only  in  the  event 


that  the  inferior  tribanal  or  board  shall  sub-  . 
sequently  determine  a  matter  then  pending 
before  it  in  a  certain  way.  The  act  which 
will  be  compelled  mnst  be  one  to  the  per- 
formance of  which  the  complaining  partjr  la 
entitled  at  the  institution  of  his  proceeding; 
and  it  Is  the  refusal  or  neglect  to  perform 
an  aet  which  Is  enjoined  by  the  law  as  a 

S resent  duty,  that  serves  as  the  foundation 
ar  the  proceeding. — McQinnis  v.  Uayor  ete. 
of  San  Jose,  IGS  Cal.  711,  96  Pae.  367. 

§  81.    Tlolatlan  and  PmUAmeut. 

[a]  Where  a  superior  judge  wns  directed  hf 
writ  of  mandate  from  this  court  to  procure 
another  judge  to  try  a  cause,  and  to  preside 
at  all  proceedings  therein,  or  show  cause  to 
tbe  contrary,  sueh  alternative  writ  operated 
as  a  stay  of  proceedings  without  any  order 
therefor,  and  notwithstandins  the  final  de- 
cision of  this  eonrt  against  tbe  right  of  the 
petitioner  to  the  writ,  the  judge  was  acting 
m  violation  ot  the  writ  by  proceeding  to 
try  the  eanse  before  the  final  issuance  of  the 
remittitor  upon  the  judgment  of  this  court. — 
Noel  V.  Smith,  2  Cal.  App.  158,  S3  Pac.  167. 

[b]  Where  a  writ  of  mandate  was  issued 
by  the  superior  court  to  the  secretary  ot  a 
corporation  commanding  him  to  permit  the 
petitioner  therefor  to  inspect  all  of  its  books, 
and  he  was  cited  for  contempt  for  noncom- 
plianee  with  the  writ,  he  had  tbe  right  to 
show  la  anewer  thereto  his  inability  to  com- 
ply with  the  order,  as  not  having  control  of  - 
its  books,  tor  the  reason  that  his  resignation 
as  secretary  bad  been  accepted  by  the  cor- 
poration, and  another  appointed,  before  the 
mandate  was  served,  and  that  such  inability 
was  not  brought  about  through  sny  design 
or  purpose  to  evade  the  order  ot  the  court, 
and  upon  said  showing  tbe  court  was  without 
jurisdiction  to  punish  him  for  contempt,  and 
the  judgment  adjudging  him  guilty  thereof 
will  be  annnlled  ajoa  writ  of  review.— Egll- 
bert  v.  Superior  Court,  6  Cal.  App.  190,  91 
Pac  748. 

[c]  Tbe  superior  court.  In  a  proeeeding  In 
mandamus  to  eompel  a  former  secretary  of  a 
corporation  to  produce  all  of  its  books  tor 
the  Inspection  of  the  [Wtitioner,  ia  without 
jurisdiction  to  punish  his  soceeuor  in  office, 
who  was  not  a  party  to  the  mandamus  pro- 
eeeding, for  contempt  in  not  complying  with 


§  SC.    Appeal  and  Error. 

[a]  In  mandamus  against  a  county  school 
superintendent  to  draw  hU  warrant  for  the 
pnce  of  lumber  furnished  under  contract,  the 
edmission  of  evidence  ot  the  remoteness  of 
other  lumber-yards  from  the  place  of  the  con- 
struction of  the  building  waa  without  preju- 
dice.— Escondido  Lumber  etc,  Co.  v.  Baldwin, 
2  Cal.  App.  606,  84  Pac.  284. 

[b]  Upon  the  trial  of  an  application  for  a 
writ  of  mandate,  where  the  court  clearly  in- 
dicated that  the  application  of  defendant  tor 
leave  to  amend  its  answer  after  plaintiff  had 
reated  hii  ease  would  be  denied,  ita  failure 
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to  mak«  a  formal  ruling  deofing  ft  I*  not 
reversible  error;  but  it  must  be  aBSumed  upon 
appeal  tbat  the  application  was  denied. — 
Hewel   V.   Hoein,   3   Cal.   App.   218,   U   Pac. 

1002. 


dutiei  in  a  township  having  a  elassiflcation 
and  a  fixed  salary,  for  which  he  hai  pre- 
sented his  claim,  it  was  the  Aaty  of  tbe  lower 
court  to  iasna  the  writ  of  mandate  to  the 
auditor  to  compel  tbe  issaanee  of  a  warrant 
therefor  npon  tbe  treasury,  and  tbe  cause 
will  be  remanded  with  direction  to  the  court 
to  issue  the  writ. — Ouibenon  v.  Argabrite,  3 
Cal.  App.  768,  87  Pae.  226. 

[d]  Where  no  data  appears  in  the  Tecord 
from  which  it  can  be  learned  whether  any 
credit!  were  made  upon  the  principal  or 
interest  aeconnt,  and  no  contract  appears  in 
the  record  which  would  impose  upon  the  treas- 
urer tbe  duty  of  collecting  any  additional 
interest  to  that  evidenced  by  the  eonpons  dis- 
played in  hie  notice  of  sale,  and  which  the 
r  paid  in  full,  a  finding  for  the  respond- 


Pac.  742. 

[e]  'When  the  demurrer  to  tbe  complaint  for 
tbe  writ  of  mandate  in  the  court  below  was 
general  only,  and  the  complaint  showed  that 
the  permit  for  the  building  was  refused  solely 
for  want  of  consent  of  adjoining  property 
owners,  but  failed  to  state  specifically 
whether  the  building  was  to  cost  more  than 
$1,000,  In  which  case  it  would  be  good  under 
the  building  ordinance,  or  less  than  (1,000, 
in  which  ease  it  would  be  defective,  but  tbe 
record  upon  appeal  shows  tbat  it  was  to  cost 
more  than  $1,000  the  defect  in  the  camplaiot 
is  one  that  could  have  been  easily  remeilied, 
if  it  had  been  pointed  out  and  relied  upon 
in  the  trial  court,  and,  uuder  the  circum- 
Htancesj  the  objection  to  uncertainty  in  the 
complaint  upon  appeal  is  without  merit. — 
Good  v.  Board  of  Public  Works,  7  Cal.  App. 
780,  95  Pac.  913. 

[f]  Upon  appeal  from  a  judgment  ^nling 
the  writ  of  mandamus,  all  presumptions  are 
in  favor  of  the  judgment  appealed  from,  and 
error  must  be  made  affirmatively  to  appear. 
Where  the  record  upon  appeal  does  not  show 
that  the  prior  warrant  has  been  paid  or  will 
be  paid,  tbe  contrary  must  be  presumed;  and 
where  it  appears  that  the  petitioner's  trsn- 
aeript  of  the  justice's  judgment  was  filed  with 
the  city  auditor  on  the  same  day  tbat  be 
issued  the  warrant  to  the  assignee,  it  must 
be  presumed  tbat  he  issued  it  with  knowl- 
edge of  the  petitioner's  right;  and  tbe  judg- 
ment for  the  petitioner  must  be  affirmed. — 
Wilkes  V.  Sievers,  8  Cal.  App.  659,  97  Pae. 
677. 

[g]  Where  the  record  upon  appeal  from  the 
order  of  the  superior  court  refusing  the  writ 
of  mandate  shows  that  the  requisite  number 
of  regietered  electors  of  the  city  of  San 
Diego^  submitted  to  the  common  council  a 
proposed  ordinance  confirming  such  franchise, 
to  be  submitted,  under  tbe  charter  of  the 
city,  to  the  people,  and  that  the  council 
lefnaed  to  pasa  tne  ordinance  or  t«  call  an 


election  for  its  submission  to  a  vols  of  the 
people;  but  tbe  record  does  not  disclose  that 
tbe  corporation  holding  the  franchise  erer 
aaked  or  demanded  of  the  city,  or  of  it* 
council,  that  sucb  ordinance  sbould  be  en- 
acted, it  must  be  presumed  from  its  failure 
so  to  do  that  it  had  abandoned  the  franchise. 
and  would  not  avail  itself  of  a  coaflrming 
ordinance,  and  that  it  would  have  been  idle 
for  the  superior  court  to  grant  the  writ  peti- 
tioned for. — Webster  v.  Common  Council,  8 
CaL  App.  iSO,  97  Pac.  92. 

MARITIME  LIENS. 

Inctude  Hens  ensMd  by  butIIIid*  1s«  m  bj  Hat- 
utt  on  TtN*U,  mora  psrtlcalarlr  iueb  Uani  ai  m- 
eailtj  In  tlia  prlea  gr  vain*  of  urvlm  renlant 
or  snppUei  fnmlsli*a  to  vesuls,  or  foi  nparnunt 
of  Ben*7t  sdvaneed  to  them;  nature  and  ftonnd* 
of  each  llgni;  what  veiHU  or  oUin  propeit;  bv 
be  snbjaet  M  sncb  ll«u,  aad  bjr  whom  gr  lor  «kM 
pnipoMi  Ui«r  mar  be  sobleeted  Uurete;  wba  atj 
be  antltltd  to  the  baoeflt  of  nok  Uani.  bo*  tb* 
liens  D1S7  be  aeqolnd,  and  wslrar,  dlKbaria,  «t 
•MiucnUbmant    Uureol;    prlarlUas    of    iaeh   tUu. 


§  1.    Tesaelf  SnbjMt  to  Lien. 

[a]  When  tbe  statute  does  not  provide  for 
the  creation  of  a  lien  by  the  act  of  a  vessel 
in  coming  into  the  state,  no  lien  is  enforce- 
able for  materials  furnished  out  of  the  state, 
when  tbe  vessel  comes  within  its  jnriidic- 
tlon.— Bennett  v,  Beadle,  142  Cal.  239,  75  Pse. 
843. 

MASRIAaE. 

Indnds  the  marrU(*  eontiset;   natBrs.  crutlen, 
progf,  and  annglmmt  of  It*  obllgsUoD. 
ITATnRE    or    THK    OBLIQATION    IN    OENEaAL. 

II. 
WHAT  LAW  aOVERNS,  |  3. 
PERSONS  WHO  UAT  If  ARRT.  |  •. 
ESSENTIALS    IH   GENERAL,  |  S. 
UARRIAQE   BT  OONTRAOT   OR     MDTDAL  OOS- 

SENT,  I  S. 
EVIDENCE— TE8TI MONT    OF    PARTIES.  |  19. 

WEtOHT    AND    BUFFIOIBNCT.  I  tl. 

EFFECT  OF  INVALID  MARRIAGES.   1  11. 
ANNULMENT— NATURE    AKO    FORM    OP    BEM- 

EDY,  i  St. 

§  1.    Nature  of  tbo  ObUgaUon  In  Gemnl. 

[a]  Where  the  relation  of  husband  and  wife 
is  once  established,  no  subsequent  conduct  of 
either  spouse,  which  does  not  culminate  in  a 
legal  dissolution,  can  affect  the  judicial  de- 
termination of  the  question  of  their  ststnt. 
EetBte  of  Whelan,  1  Cof.  Pro.  Dec.  EOE. 

[b]  Marriage  is  more  than  a  coutraet:  tt 
is  a  status;  It  is  an  institution  of  society 
and  its  foundation;  it  does  not  come  from 
society,  but  contrariwise;  it  is  the  parent  of 
society,  and  it  is  extremely  importaut  tbat 
its  stability  shall  be  secured,  and  that  its 
contraction  should  be  surrounded  by  safe- 
guards and  its  sanctity  upheld;  and  every 
solemnisation  of  marriage  should  be  in  the- 
face  of  the  public;  there  should  be  do  socr«ey 
either  in  esfemony  or  in  con nubiation.— Es- 
tate and  Onardiuishlp  of  Uouy,  S  Cot  Fro. 
Dec  B6S. 
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[e]  When  parties  are  married,  titoagb  eere- 
moaiallj,  it  ii  tbeii  dot}'  to  themaelvea  and 
their  obligation  to  the  state  to  follow  up 
the  rite  bj  living  together  aa  husband  and 
wife  and  affording  public  evidence  of  tbat 
retatioD.  So  far  aa  the  immediate  interest 
involved   ii  concerned,  it  matters  little  com- 

Sred  witb  the  interests  of  organized  Bociety. 
tate  and  Onardiaoship  of  Mozey,  2  Cof. 
Pn>.  Dec.  389. 

[d]  Marriage  is  more  than  a  contract;  it 
is  a  status;  an  institution  of  society  and  its 
foundation;  it  does  not  come  from  society, 
but  contrariivise;  it  is  tbe  parent  of  society, 
and  it  is  eupremely  important  that  its  stabil- 
ity sball  be  secured;  its  contrsctian  mast  be 
surrounded  by  safegnards  and  its  sanctity 
upheld.— Estate  of  Blythe,  1  Cof.  Pro.  Dec 
162. 

§  2.    Wbat  iMW  OoTenu. 

[a]  A  marriage  contract  is  to  be  constraed 
according  to  the  law  where  it  is  made  and 
executed, — Estate  of  Sweet,  £  Cof.  Pro.  Dec. 
460. 

[b]  The  whole  of  tbe  foreign  law  is  adopted 
in  a  marriage  contract  nnder  tbe  lex  loci 
contractus,  except  the  remedy,  and  the  actual 
intention  is  to  be  interpreted  according  to 
that  law. — Estate  of  Sweet,  2  Cof,  Pro.  Dec. 


§  3.    Persona  Wbo  m^y  Harry. 

[r]  a.  marriage  between  a  white  man  and  a 
colored  woman  is  forbidden  by  tbe  law  of 
California,  but  if  each  a  marriage  is  con- 
tracted in  a  state  where  it  is  valid,  it  will 
be  recognized  in  this  state. — Estate  of  Mac- 
kay,  3  Cof.  Pro.  Dec.  318. 

§  S.    Essentials  In  QennaL 

[n]  Ad  isolated  instance  of  a  man  Intro- 
ducing a  woman  as  his  wife  does  not  neces- 
sarily establish  their  marriage;  the  whole 
conduct  and  behavior  of  the  parties  must  be 
considered.— Estate  of  Blythe  (Case  of  Alice 
Edith  Blythe),  4  Cof.  Pro.  Dec.  162. 


[a]  The  following  contract  signed  by  the 
parties,  but  not  witnessed,  la  not  legal  in 
form:  "San  Francisco,  Cal.,  January  etb, 
1895.  We,  the  undersigned,  Charles  A. 
James,  aged  60,  and  Laura  Mil  en,  aged  19, 
do  hereby  mutually  bind  ourselves  unto  each 
other  as  husband  and  wife.  This  agreement 
or  contract  to  be  autbority  for  same  before 
Ood  and  man." — Estate  of  James,  3  Cof.  Pro. 
Dec.   130. 

[b]  In  this  case  wbere  a  woman  claimed 
to  be  tbe  widow  of  tbe  decedent  by  virtue 
of  a  contract  entered  into  with  him  followed 
by  an  assumption  of  the  marriage  relation, 
tbs  eoait  holds,  after  an  extended  review 
of  tbe  evidence,  that  there  was  no  mutual 
aasninptiott  of  rights,  duties  or  obligationa 
marital,  and  that  they  never  lived  together 
■•  husband  and  wife. — Estate  of  Jamea,  3 
Cof.  Pro.  Dee.  ISO. 

[c]  An  alleged  contract  of  marriage  pro- 
ineed  in  this  case  it,  in  the  light  of  expert 
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and  other  evidence,  held  a  forgery. — Estate 
of  James,  3  Cof.  Pro.  Dec.  130. 

[d]  An  agreement  to  be  "husband  and  wife" 
ia  distinguished  from  an  HErsement  to  live 
together  aa  "man  and  wile."  Tbe  latter 
agreement  doea  not  constitute  a  contract  of 
marriage,  and  living  together  aa  "man  and 
wife"  does  not  eonatitute  marriage. — Estate 
Of  Mackay,  3  Cof.  Pro.  Dec.  318. 

[ej  Under  section  55  of  the  Civil  Code,  pro- 
viding tbat  CDuaent  followed  by  a  mutual 
assumption  of  marital  rights  and  obligations 
may  conatitute  marriage,  consent  and  con- 
summation should  be  consequent  and  com- 
plete.—Estate  of  Blythe,  4  Cof.  Pro.  Dec.  162. 

[f]  The  mere  (act  that  parties  who  have 
agreed  to  become  husband  and  wife  there- 
^ter  have  seiual  intercourse  is  not  sufficient 
of  itself  to  show  a  consummation  of  the  mar- 
riage, or  that  they  have  assumed  toward  each 
other  marital  rights,  duties,  and  obligations 
within  tbe  meaning  of  section  55  of  tbe  Civil 
Code.— Estate  of  Blythe,  4  Cof.  Pro.  Dec.  162. 

[g]  There  cannot  be  an  assumption  of  mari- 
tal rights  and  duties,  within  the  meaning  of 
■action  55  of  the  Civil  Code,  without  cohabi- 
tation, and  cohabitation  must  be  a  living  to- 

5 ether  as  husband  and  wife.  Conataney  of 
welling  together  is  the  chief  element  of 
cohabitation.  Therefore,  for  the  parties  to 
live  in  separate  houses  ia  totally  incompatible 
with  the  notion  of  matrimonial  cohabitation. 
Eatate   of  Blythe,  4   Cof.   Pro.  Dec.   162. 

[h]  Section  65  of  the  Civil  Code  declares 
that  if  there  is  no  solemnization  sf  a  mar- 
riage, there  must  be  consent  followed  by  the 
aaaumption  of  marital  rights,  duties,  or  ob' 
ligationa.  Such  asaumptiau  abould  be  imme- 
diate, or  at  least,  within  a  reaaonable  time; 
if  two  yeara  inter veoe  between  tbe  two 
events,  the  agreement  to  marry  will  be 
deemed  abandoned. — Estate  of  Blythe,  4  Cof. 
Pro.  Dec.  162. 

[i]  The  defendant  claiming  marriage  by 
contract  or  consent,  followed  by  mutual  as- 
sumption of  marital  rights  and  dutiea  under 
section  55  of  the  Civil  Code,  the  court  re- 
marked: Consent  is  the  pervading  principle 
of  tbe  law.  Marriage  is  derived  from  con- 
tent duly  authenticated,  independent  of  the 
conjunctio  corporum;  publicity  is  the  publica- 
tion of  that  consent;  and  that  consent  must 
go  right  up  to  the  moment  of  their  taking 
np  life  aa  husband  and  wife;  it  must  coexist 
with  the  assumption  of  marital  rights,  duties 
and  obligations.— Estate  of  Blythe,  4  Cof .  Pro. 
Dee.  162. 

§  19.    Evideace — TesUmonr  of  Faitlea. 

[a]  The  acts  of  a  testator  in  making  a  be- 
*    '  -  under   a    surname    other 


than  his  own  and  describing  her  as  his  house- 
keeper, and  in  acknowledging  a  deed  before 
an  ofBccr  as  an  unmarried  man,  are  evidence 
as  to  the  truth  of  the  facts  so  stated. — 
Eatate  of  Mackay,  3  Cof.  Pro.  Dec.  318. 

[b]  In  considering  the  claim  of  a  contract 
marriage,  the  circumstance  tbat  tbe  alleged 
widow,  a  few  days  after  her  alleged  hus- 
band's death,  stated  to  the  executors  of  bis 
will  that  she  was  with  child  by  bim,  and  did 
not  then  or  until  sometime  afterward  assert 
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her  claim  to  widowbood,  is  to  be  taken  &■ 
■troDgl;  nemtiviiig  saeb  claim. — Eatate  of 
Maeksf,  3  Oof.  Pro.  Dee.  31S. 

S  21.    Weight  and  SUBclener, 

[a]  Where  it  appean  that  partiei,  witbont 
the  sanetion  of  an;  eecIeBiaetieal  eeremon;, 
agreed  between  the  id  ae  Wee  to  live  toEether 
Hs  man  and  wife,  and  did  live  as  encb  in 
one  place  of  domieile  for  years,  and  in  other 
places,  and  ao  held  tbeniBelvea  out  to  ottiers 
moving  in  the  same  limited  social  sphere; 
and  it  further  appears  that  each  of  the  par- 
ties testified  in  a  legal  controversy,  wherein 
thej  were  both  called  as  witDesees,  to  bein^, 
respectively,  married  persons,  and  stated  their 
respective  places  of  nabitation  to  be  where 
in  tact  they  lived  together  at  the  time,  their 
marriage  is  proved. — Elatate  of  Whalen,  1 
Cof.  Pro.  Dee.  808. 

[b]  Wbere  persona  called  to  prove  that  4 
man  and  woman  lived  aa  hasband  and  wife 
and  hold  themselves  out  as  sneh  to  others 
living  in  the  same  social  sphere,  are  credible 
witu  esses,  no  matter  how  eircnmseribed  is 
their  social  environment,  their  testimony  is 
Hnfficlent  to  establish  repnte. — Estate  of 
Whalen,  1  Cof.  Pro.  Bee.  80S. 

[c]  Where  it  appears  that  an  alleged  sponsa 
of  an  nnsolemnized  marriage  haa  testifled  as 
a  witness,  sobseqnently  to  the  alleged  mar- 
riage^  that  he  waa  a  married  man,  saeh  dec- 
laration is  the  most  important  evidence  that 
can  be  offered  in  si  ■  -  ■ 
Estate  of  Whalen, 


u  support  of  such  a  marriage. 

Bn,  1  Cof.  Pro.  Dw^  202. 
[d]  The  evidence  is  examined  in  detail  by 
the  eonrt  In  tbis  case,  and  is  found  to  be 
insnUieient  to  establish  a  marriage  by  consent 
followed  by  an  assumption  of  marital  rights 
and  obligations.  The  claimant's  contention 
presents  "a  case  wlthont  legal  merit."  "She 
waa  not  the  wife  and  she  la  not  the  widow 
of  the  decedent"— Eitate  of  Blythe,  4  Cof. 
Pro.  Dee.  162. 

§  2X    ESeet  of  Invalid  Harrlagei. 

[a]  Where  the  claim  is  made  that  a  mar- 
riage was  contracted  in  another  state,  whicli, 
if  there  contracted  in  fact,  is  valid  under  the 
laws  of  tliat  state,  abd  hence  valid  in  tbis 
state,  although  such  marriage  wonid  have 
been  void  if  contracted  in  this  state,  the 
provision  in  section  1387  of  the  CivO  Code 
that  the  issue  of  all  marriages  null  in  law  are 
legitimate  has  no  application.^ — Estate  of 
Maekay,  S  Cof.  Pro.  Dee.  318. 


husband  while  his  lawful  wife  was  living, 
under  a  marriage  then  in  force,  is  void,  and 
may  be  annulled  at  the  suit  of  such  lawful 
wife,  at  any  time  during  the  Joint  lives  of 
the  parties  to  the  void  marriage,  or  during 
the  entire  time  that  the  void  marriage  con- 
tinues to  exist,  nnder  a  proper  construction  at 
subdivision  2  of  section  83  of  the  Civil  Code, 
which  must  be  liberally  construed  to  effect 
its  objects  and  to  promote  justice. — StierJen 
V.  Stierlea,  6  Gal.  App.  420,  92  Pac.  329. 
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L    THE  BELATION. 

A.    CBEATION  AND  EXISTENCE. 
I  L    Natura  of  Uie  Belatlon. 

[a]  A  stockholder  in  a  corporation,  bow- 
ever  large  bis  holding,  is  not  In  legal  contem- 
plation the  employer  of  persons  working  tor 
the  eorporation,  which  la  a  parson  diitieet 
from  its  members,  and  is  the  only  evplofer 
in  the  case.  Nor  can  the  holder  of  a  mioate 
fraction  of  the  stock  of  the  corporation  tot 
which  he  is  working  be  deemed  his  own  em-  > 
ployer  in  any  substantial  sense. — Parkinson 
Co.  V.  Bldg.  Trades  CouncU,  154  Cal.  SSI,  98 
Fae.  1027,  21  L.  B.  A.,  N.  S.,  5S0. 

S  2.    Contracts  of  Employmeat  la  QeneraL 

[a]  A  contract  for  personal  services, 
founded  on  personal  qualities,  is  not  assign- 
able without  the  consent  of  all  parties;  and 
the  eonrt  cannot  direct  an  assignment  of  it, 
or  decree  the  same  to  be  held  in  tmat  by  a 
servant  who  has  taken  sneh  contract  in  Us 
own  name,  after  a  similar  contract  in  favor 
of  his  master  bad  terminated,  althongh  the 
employment  had  not  terminated,  and  the 
naster  bad  requested  the  servant  to  rraew 
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§  &  IndepotdBnt  OontrftctorB  ud  Tlwlr  Eni' 
l^oyoM  In  dtaiml. 
Tb]  Tb«  owners  of  tha  timber  land  upon 
which  trees  were  to  be  peeled  tor  tkn-bark 
bj  their  eontraetor  not  baving  employed  the 
serrauta  of  the  contractor,  and  not  having 
placed  tbem  in  tba  poMesBion  of  the  property, 
are  not  indebted  to  them  in  anj  manner  for 
their  aervicea.— -JQoist  t.  Sftudman,  154  Cal. 
748,  90  Pae.  204. 

C.    TEBMINATTON  AND  DI8CHABQE. 
§  6.    In  OanaraL 

[a]  Where,  bv  the  tenna  of  the  contract  of 
employment,  plaintiO,  aa  an  expert  aasiatant 
in  a  bnaineM,  was  to  have  a  position  for  life 
when  the  basineaa  waa  auceeBafuI,  with  ample 
remuneration,  and  meanwhile  waa  to  have  a 
■mall  weekly  salary^  for  living  expenaes,  bia 
discharge  conld  be  justified  omy  by  proof  of 
eaaae  therefor,  or  that  the  baaineaa  waa  in 
fact  a  failure;  and  mere  evidence  that  it  had 
not  paid  expenses  and  tbat  the  company  had 
present  indebtedneaa  not  paid,  without  any 
pretense  of  failuTe  of  the  enterprise,  was  in- 
admiasible. — Brown  v.  Crown  Gold  Uiniag 
Co.,  150  Cal.  378,  89  Pao.  86. 

I  9.     Acttona  foe  Brradi  of  Contract  of  Em- 
ployment. 

[a]  Statements  made  by  the  manager  of  tho 
corporation  during  the  course  of  the  con- 
tinaone  employment  of  plaintiff  by  the  cor- 
poration under  the  manage r'a  authority  with 
reference  to  the  terms  of  the  employment 
were  admiaaible  aa  tending  to  ahow  those 
terma. — Brown  v.  Crown  Gold  Uitllng  Co., 
150   Cal.  3T6,  89  Pae.  88. 

[b]  An  inatmetion  that  if  the  Jury  found 
that  the  agreement  was  that  plaintiff  should 
work  for  two  dollars  and  fifty  cents  per  day 
until' the  company  waa  in  a  condition  to  pay 
more,  or  until  it  got  in  a  more  proaperous 
condition,  "then  the  defendant  had  no  right 
to  discharge  the  plaintiff  without  oause,"  does 
not  improperly  assnme  tbat  plaintiff's  dis- 
charge by  defendant  waa  wrongful,  or  take 
that  qaestion  from  the  jary.  It  was  subject 
to  a  reaaonabte  application  by  the  jury  to 
the  evidence;  and  if  defendant  wanted  it 
more  clearly  stated,  it  should  have  asked  the 
conrt  to  make  it  so. — Brown  v.  Crown  Gold 
Milling  Co.,  150  Cal.  378,  89  Pae.  88. 

[e]  A  complaint  stating  tbat  plaintiff  per- 
formed certain  services  for  the  defendant 
and  alleging  tbeir  reasonable  value,  and  tbat 
tbey  were  rendered  at  the  apeeial  instance 
and  request  of  the  defendant,  states  a  auf- 
llcient  cause  of  action  on  quantum  meruit. 
From  these  facts  the  law  implies  B  promise  to 
pay  the  reasonable  value,  and  an  averment 
of  an  expreaa  promise  to  that  effect  ia  sur- 
plnsage  which  will  not  vitiate  the  pleading. 
Brown  V.  Crown  Gold  Milling  Co.,  150  CiU. 
376,  89  Pae.  86. 

Sd]  In  view  of  the  eireumstances  and  terms 
the    contract,  the  court  properly  refused 
tp  instruction  that  receipts  for  weekly  salary 


"in  foil  f«r  Mconnt"  miut  be  regarded  b>  a 
deliberate  admission  that  the  rate  of  com- 
pensation stated  therein  was  the  rate  ex- 
preasly  agreed  npon,  and  properly  instructed 
the  jury  "that  a  receipt  is  never  conclusive; 


Brown  V.  Crown  Gold  Mjlling  Co.,  ISO  Cal. 
376,  89  Pae.  S6. 

[a]  An  inatroctlon  "that  where  a  servant 
baa  been  wrongfully  discharged  during  the 
term  of  bis  service,  or  where  tbe  term  of 
service  ia  otherwise  closed  by  his  employer's 
action,  the  employee  may  treat  the  contract 
as  rescinded  and  sue  on  a  quantum  meruit  for 
the  reasonable  value  of  the  services  per- 
formed" neither  aaaumea  a  "wrongful  dis- 
charge" nor  ia  objectionable  in  tbe  use  of  the 
wor&  "or  where  the  term  of  service  ia  other 
wise  closed  by  hia  employer's  action." — 
Brown  v.  Crown  Gold  Uuling  Co.,  150  Cal. 
376,  89  Pae.  86. 

[f]  Where  workmen  have  a  legal  right  to 
quit  work,  their  mere  motive  or  reason  in  so 
doing  cannot  be  questioned.  A  bad  motive 
does  not  convert  an  act,  otherwiae  lawfnl, 
into  a  ground  of  action. — Parkinson  Co.  v. 
BIdg.  Trades  Council,  154  Cal.  581,  08  Pae. 
102f,  21  It  E.  A.,  N.  8.,  550. 

[g]  In  an  action  to  recover  damage  for  a 
breach  of  a  contract  for  employment  by  the 
defendant  of  tbe  plaintiff's  services  aa  a 
dentist  for  afternoon  service  at  a  monthly 
salary  for  a  stated  term  of  one  year  by  a 
wrongful  discharge  of  the  plaintiff,  the  plain- 
tiff eatablished  a  prima  facie  case  by  proof 
of  the  employment,  the  amount  of  his  salary, 
and  hia  discharge  before  the  end  of  hia  term 
of  employment. — Nuckolls  v.  College  of  Phyai- 
eians,  7  Cal.  App.  233,  94  Pae.  81. 

[h]  It  was  no  part  of  the  plaintitTa  case 
in  chief  to  prove  that  the  reason  given  by 
defendant  for  bis  discharge  was  that  the 
defendant  wished  to  employ  another  dentist 
who  waa  indebted  to  defendant,  but  where 
defendant  sought  to  prove  that  plaintiff  was 
discharged  for  neglect  of  duty,  the  plaintiff 
was  entitled  to  rebut  such  evidence  by  proof 
that  they  asBigned  another  reason  for  tbe  dis- 
charge, and  the  fact  that  he  offered  such 
rebuttal  evidence  in  chief  became  a  harmlesa 
irregularity. — Nuckolls  v.  College  of  Physi- 
cians, 7  Cal.  App.  233,  04  Pae.  81. 

[{]  In  an  action  npon  a  written  contract  of 
employment   of   the    personal   service   of   the 

filaintiff  for  the  defendant,  aa  foreman  and 
an di cape  gardener,  at  a  fixed  salary,  by 
which  the  plaintiff  was  required  to  give  his 
whole   time  and  attention   to   the   work,  and 


only  reasonably  be  construed  to  mean  such 
repairs  as  would  result  from  the  personal 
efforts  of  the  plaintiO  properly  directed,  and 
under  an  issue  as  to  performance,  and  a  de- 
fense of  damages  for  nonperformance  of  the 
contract  for  repairs,  evidence  is  admissible 
for  tbe  plaintiff  to  show  that  tbe  omission 
fully  to  perform  was  occasioned  by  defend- 
ant's acta  in  requiring  labor  nutside  of  his 
employment,  so  as  to  render  full  performance 
of  the  contract  for  perfect  repair  of  the  prem- 
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iiei  impoMible.— Sexton  v.  Biehardaon,  0  Cal. 
App.  459,  92  Pae.  3SS. 

(jj  In  Buch  cBie  the  eonrt  properly  refused 
to  inatruet  the  Jnrj  that  if  plaintiff  was  pra- 
vented  by  defendant  from  devoting  hia  entire 
time  and  Bkill  to  the  proBeentinn  of  the  nark, 
or  that  ha  assumed  at  defendant's  request 
other  duties  which  interfered  with  his  em- 
ployment, still  he  woo]d  not  be  absolved  from 
carrying  out  the  terms  and  provision!  of  the 
contract. — Sexton  v.  Biehaidson,  6  Cal.  App. 
459,  92  Pac.  395. 

S  ID.    BnlaB  f<tr  Eatliiiatiiig  Damagos. 

[a]  Where  an  empioy«e  is  discharged  b7 
his  employer  without  cause  during  the  term 
of  hia  employment,  he  may  regard  the  con- 
tract as  rescinded,  and  sue  apon  a  qaentum 
meruit,  and  recover  the  reaEonable  value  of 
bis  services,  ae  if  the  special  contract  of  em- 
ployment had  never  been  made. — Brown  v. 
Crown  Gold  Milling  Co.,  ISO  Cal.  376,  89  Pae. 
86. 

[b]  The  rule  applicable  to  the  measure  of 
damages  for  breach  of  a  contract  of  employ- 
ment for  the  whale  time,  that  it  is  the 
amount  that  would  have  been  earned  under 
the  contract,  after  deduction  of  all  sums 
earned,  or  which  he  might  by  reasonable  dili- 
gence have  earned  during  the  time,  has  no 
application,  by  way  of  deduction,  to  the 
rase  of  the  employment  of  the  services  of  a 
dentist  for  afternoon  service  only,  where  the 
evidence  ahows  that  the  amount  earned  by 
him  during  the  term  could  have  been  earned 
by  him  in  forenoon  service,  is  addition  to  the 
amount  which  be  might  have  earned  under 
the  contract  of  employment. — Nnckolls  v.  Col- 
lege of  Physicians,  7  CaL  App.  233,  94  Pae. 
81. 

n.    SBBVIOES  AMD  COMPENSATION. 

A.    PEEPOBMANCE  OP  8EEVICES. 
§  llVj.    Fiodncta  at  FrocMds  of  Serrlcei. 

fa]  Whatever  the  servant  received  from  any 
source  duriag  the  employment  belonged  to 
the  employer;  and  any  property  acquired  by 
him  during  the  employment  ought  to  have 
been  taken  for  his  employer;  yat  ae  to  the 
latter,  it  can  only  apply  to  such  property 
received  by  the  employer  which  is  assignable 
or  transferable  in  character. — Sum  net  v. 
Nevin,  4  Cal,  App.  347,  67  Pae.  1103. 

5  121/3.    Actions  Against  Servant. 

[a]  Where  the  contract  of  employment 
called  for  an  equal  division  of  all  eommis- 
stDDS  on  the  sale  of  real  estate  secured  by 
the  servant  while  the  employment  continned, 
and  provided  for  fifteen  days'  notice  of  dia- 
eontinuance,  and  the  servant  inconsistently 
took  employment  from  another,  while  he  was 
obligated  under  his  contract  to  devote  all  his 
time  to  his  employer,  the  employer  is  entitled 
to  enforce  ao  accounting  of  one-half  of  all 
sales  made  by  the  servant  under  the  new 
employment  until  the  expiration  of  the  Bfteen 
days'  notice  given  by  the  servant  to  termin- 
ate the  employ  men  t.^-Sumner  v,  Nevin,  4 
Cal.   App.  B17,  87  Pae.   1105. 


COMPENSATION  IN  GENERAL,  |  IS. 

ADDITIONAL    COHPeNSATION,  I  14. 

ACTIONS   FOR  WA0E6   IN   GENERAL.  |  II. 
LIENS  AND  PREFERENCES,  I  IS. 

ENFORCEMENT,  i  30. 

S  13,    CompoiB&tlon  In  G«nenL 
[a]  One  who  enters  into  a  contract  to  eon- 

stnict  a  road  for  a  specified  price,  employing 
his  own  laborers  and  having  tall  control 
over  the  work,  is  an  independent  contractor, 
and  that  relation  is  not  changed  by  the  mere 
fact  that  wliile  the  work  was  progiesaiBg 
his  employees  were  paid  by  the  checks  of  the 
person  for  whom  the  work  waa  being  done, 
nor  by  the  further  fact  that  he  had  previouily 
been  in  the  employ  of  the  latter  a*  a  fore- 
man on  other  roads,  nor  by  the  eircamatance 
that  the  latter's  tdeu  foreman  occasionally 
visited  the  road  while  the  work  was  being 
done  and  made  some  suggestions  as  to  certain 
features  of  the  work,  without  attempting  to 
control  any  of  the  contractor's  employees. — 
Hoaghton  v.  Loma  Prieta  Lnmber  Co.,  152 
Cat.  574,  93  Pac.  377. 

g  14.    AddltlonU  Compensation. 

[a]  Ad  employee  in  a  particolar  service  has 
the  right  to  a  reasonable  compensation  for 
services  rendered  outside  the  scope  of  his 
employment,  although  there  is  no  express 
agreement  therefor.  Where  piaintiffa  evi- 
dence justified  an  instmction  to  that  effect, 
it  was  properly  given;  and  the  question 
whether  services  were  in  fact  rendered  by 
plaintiff  outside  the  scope  of  his  employment 
was  one  for  the  jury  to  determine. — Brown  v. 
Crown  Oold  Milling  Co.,  150  Cal.  376,  89 
Pac.  86. 

S  16.    AcHons  for  Wages  In  Oeneral. 

[aj  If  the  plaintiff  fraudulently  induced  the 
defendant  to  render  the  services  found  by 
the  court,  he  cannot  avail  himself  of  bis  own 


V.  Mixer,  2  Cal.  App.  S27,  S3 
Pac.  273. 

[b]  The  averments  of  the  cross-eomplaiBt 
are  inconsistent  with  the  theory  that  the  aer- 
vices  rendered  were  of  an  immoral  nature 
and  apon  an  illegal  consideration;  and  the 
finding  that  she  remained  in  plaintiff's  house 
in  the  relation  of  mistress,  and  remained  in 
that  capacity,  under  the  belief  that  she  was 
hia  wife,  negatives  the  idea  that  the  services 
were  rendered  upon  the  consideration  that  she 
would  be  his  illegal  mistreaB. — Mixer  v. 
Mixer,  2  Cal.  App.  227,  63  Pae.  273. 

§  19.    Liens  and  PreferencM, 

[a]  Section  3061  of  the  Civil  Code  does  not 
give  a  lien  on  a  threshing  outfit  for  services 
rendered  in  and  about  a  steam-engine,  while 
it  waa  being  used  for  other  purposes  than  as 
a  part  of  such  outfit.— Holt  Mfg.  Co.  v.  Col- 
lins, 154  Cal.  265,  87  Pae.  516. 

[b]  Even  if  the  contractor  bad  the  right  to 
enforce  a  lien  under  his  direct  employment 
by  the  owners,  hia  employees  conld  not  avail 
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themselvea  of  tlie  bausfit  tbereof.  But  when 
the  contractor  has  eiprewly  agreed  to  deliver 
«I1  tan-bark  peeled  at  a  designated  landiD^;, 
and  bj  the  terms  of  his  contract  is  to  be  paid 
only  upon  aucb  delivery,  the  contract  ez- 
preaslj  negatives  anj  right  to  retain  possea- 
sion  of  anj  tan-bark  ontU  paid,  and  the 
contractor  has  waived  any  lien  thereupon. — 
Voist  V.  Sandman,  154  Cal.  T4S,  99  Pae.  204. 
[e]  Exclusive  possession  of  personal  prop- 
erty by  those  performing  labor  [hereon  ii  es- 
■ential  to  a  lien  claimed  therefor.  The  pos- 
session of  the  tan-bark  by  the  employees  of 
the  eontraetor  as  a  mere  incident  to  their 
employment  is  the  possession  of  the  con- 
tractor, and  cannot  constitute  'be  exclusive 
possession  required  to  sustain  their  claims  of 
liens  thereupon.— Quist  v.  Sandman,  154  Cal. 
748,  99  Pac.  204. 

[d]  The  employees  of  tbe  contractor  have  no 
lien  upon  tbe  tan-bark  peeled  for  their  ser- 
vices rendered  in  peeling  the  same  for  tbe 
contractor.  Such  tan*bark  is  personal  prop- 
erty; and  no  lien  exists  for  services  rendered 
in  relation  to  personal  property  either  at  com- 
mon law,  or  under  aection  3052  of  the  Civil 
Code,  except  in  favor  of  persons  directly  con- 
tracting with  the  owner  or  with  one  author- 
ized to  act  for  him  as  bis  agent,  and  holding 
possession  thereof  until  tbe  services  rendered 
are  paid. — Quist  v.  Sandman,  154  CaL  748,  99 
Pac.   204. 

[e]  The  contractor  employed  to  peel  tan- 
bark  from  trees  on  timber  land  of  the  owners, 
and  to  deliver  the  same  elsewhere,  is  not  "the 
legal  posse  Bsor"  of  tan -bark  merely  peeled 
and  not  removed  from  the  land,  under  section 
3052  of  the  Civil  Code.  He  had  only  a  quali- 
fied possession  of  the  land  for  the  purposes 
of  the  contract,  and  he  eould  not,  by  aban- 
doning tbe  contract,  and  leaving  tan -bark 
merely  peeled  on  the  land,  authorize  his 
employees  who  assisted  in  peeling  the  same, 
as  transferees  of  possession,  to  enforce  any 
lien  upon  such  tan-bark  against  the  owners  of 
the  land  for  unpaid  services  rendered  to  the 
contractor. — Quist  v.  Sandman,  154  Cal.  74S, 
99  Pae.  204. 

§  20.    Enforcenact. 

[a]  The  owner  of  a  threshing  machine,  who 
has  delivered  the  possession  thereof  to  an- 
other to  whom  he  baa  contracted  to  sell  It 
npon  payment  of  the  purchase  price,  is  not 
a  privy  to  sueh  other,  so  as  to  be  bound  by  a 
jadgnient  against  him  enforcing  a  lien  on  the 
property.— Holt  Mfg.  Co.  v.  Collins,  1S4  Cat 
265,  97  Pac  516. 


§  21.     Belatlon  ot  Partiea. 

[a]  Where  the  pleadings  showed  that  at  the 
time  of  the  injury,  defendant  was  operating 
the  factory  and  wheel,  and  defendant  averred 
that  be  was  operating  it  for  the  owners,  as 
exeentor,  and  testified  that  he  employed  and 
discharged  lerranta  and  operators,  but  did 


not  attempt  to  show  that  he  was  not  one  of 
the  owners,  nor  that  he  was  operating  only 
for  the  parties,  the  burden  of  proof  being 
upon  him  to  show  that  fact,  he  cannot  escape 
liability  for  damages  for  his  negligence  on 
the  ground  that  he  was  acting  as  executor 
of  the  will  of  a  former  owner.^^heeban  v. 
Hammond,  2  Cal.   App.  371,  34  Pac.  340. 

[b]  The  liability  for  the  death  of  a  servant 
accruing  to  his  heirs  cannot  affect  the  meas- 
ure of  reaponaibility  of  an  employer  for  the 
death  of  his  servant,  and  if  it  should  appear 
that  the  employer  was  not  responsible  to  his 
servant,  and  that  there  was  uo  breach  of 
duty  on  his  part  toward  the  deceased,  war- 
ranting recovery  by  the  servant,  if  he  had 
lived,  there  can  be  no  recovery  by  hia  heirs. 
Watts  V.  Murphy,  9  Cal.  App.  564,  99  Pae. 
1104. 


DtJTY  TO  PROVIDE.  |  Z*. 

CARE  REgUIRED  OF  UASTER.  |  25. 

RAILROAD     0AR3,    TRACKS     AND    ROADBEDS, 


BI7ILDIN0S    AND    ] 
TDNNELS    AND    EXCAVATIONS,  ]  Sl. 
LATENT  DEFECTS,  gss.' 

INSPECTION,      SDPERVISION      AND     BEPAIRB, 
1S4. 

S  24.    Duty  to  Provide. 

[a]  The  master  is  not  bound  to  furnish  ap- 
pliances that  are  absolutely  safe.  His  duty 
IS  done  when  he  furnishes  the  employee  with 
reasonably  safe  appliances,  and  keeps  them 
in  repair. — McDonald  v,  California  Timber 
Co.,  7  Cal.  App.  375,  94  Pac.  37fl. 

[b]  It  is  the  duty  of  a  master  to  provid* 
reasonably  safe  appliances  far  the  prosecu- 
tion of  the  servant's  work,  and  an  omission 
in  that  regard  is  negligence. — Carlson  v.  Cuca- 
monga  Water  Co.,  7  Cal.  App.  382,  94  Pae. 
399. 

g  2B.    Oara  Baanired  of  Master. 

[a]  The  duty  of  an  employer  to  furnish 
to  an  employee  a  reasonably  safe  place  in 
which  to  work  is  not  absolute.  His  duty  is 
fulfllled  when  be  exercises  ordinary  care  for 
that  purpose, — Thompson  v.  Cal.  Construction 
Co.,   14S  Cal.  35,  82  Pac.  367. 

[b]  If  employers  will  aid  and  abet  heartless 
and  mercenary  parents  in  taking  little  chil- 
dren from  tbe  playground  and  the  schoolroom 
to  place  them  where  dangerous  maehinery  Is 
in  operation,  tbey  cannot  expect  courts  to 
favor  them  as  to  tbe  degree  of  care  required 
of  them,  or  to  place  technical  limitations  on 
the  right  of  a  jury  to  weigh  the  words,  acts, 
ability  and  capacity  of  such  children,  in  the 
light  of  natural  impulses,  attributes  and  char- 
acteristics, in  actions  for  injuries  received 
during  tbe  course  of  an  employment  de- 
nounced by  the  rules  of  humanity,  and  by  a 
law  of  this  state. — Fries  v,  American  Lead 
PencU  Co.,  2  Cal.  App.  148,  83  Pae.  173. 

[e]  In  an  action  for  the  death  of  the  opera- 
tor of  an  electric  elevator,  caused  by  a  worn 
handle,  producing  w.  shock,  which  felled  him 
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liabilitT  of  his  emplojer  ii  limited  to  want 
of  ordinary  eare  in  failing  to  proviiie  him 
with  reaaonablj  i&fe  meehanUm;  and  it  wM 
pTejudicialij  eironeoni  for  the  conrt,  in  in- 
structing the  jurj,  to  classifj  operators  with 
passengen,  bo  as  to  ret^aire  from  the  owners 
the  utmost  care  and  diligence  of  verj  cau- 
tions pSTSons  in  providing  proper  and  safe 
machinery  as  far  as  human  foresight  can  eo, 
and  responsibilitj  for  injury  caused  by  the 
slightest  neglect  against  which  human  fore- 
sight could  Dave  guarded. — Watts  v.  Murphy, 
9  Cal.  App.  564,  99  Fac.  1104. 

§  29.    BaUroad  Cars,  Tracts  and  Boadbeds. 

fa]  It  it  a  primary  and  noQassignable  duty 
a  railroad  company  to  its  employees  to 
use  reasonable  eare  to  discover  and  remedy 
any  defect  in  a  ear  as  a  completed  appliance, 
and  it  Is  responsible  to  any  employee  in- 
jured by  reason  of  its  failure  so  to  do,  except 
to  an  employee  whose  duty  it  is  to  discover 
the  defect,  and  whose  negligent  failure  to  do 
BO  contributes  to  his  own  injury.  This  re- 
quirement includes  any  defect  in  tbe  adjust- 
ment of  the  bralces  which  renders  them 
wholly  ineffectual,  however  arising,  just  ai 
fully  as  any  other  defect.  The  company  can- 
not escape  responsibility  in  this  matter  by 
any  delegation  of  tbe  duty. — Pogarty  v. 
Southern  Paeiflo  Co.,  151  CaL  785,  91  Pae. 
650. 

§  30.    BdUdlngB  and  Flatfonu. 

[a]  The  failure  of  the  owner  of  a  building 
to  comply  with  the  provisions  of  a  muuicipal 
ordinance  by  hiring  and  permitting  to  oper- 
ate an  elevator  one  who  was  not  licensed 
ia  negligence  per  se. — Crags  v.  Los  Angeles 
Trust  Co.,  154  Cal.  663,  98  Pao.  10Q3. 


5  31. 

[a]  Section  4  of  the  act  of  1693,  for  the 
protection  of  miners,  requiring  tbat  "All 
timbers,  tools,  etc.,  'longer  than  tbe  depth  of 
tbe  bucket,'  to  be  hoisted  or  lowered,  must  be 
securely  lashed  at  the  upper  end  of  tbo 
cable,"  cannot  be  reasonably  constmed  as 
imposing  a  personal  liability  upon  an  em- 
ployer to  do  the  lashing,  if  he  furnishes  the 
necessary  lashing  material  to  servants  whose 
duty  it  IS  to  adjust  the  material  furnished. — 
Manoing  v.  App  Cons.  Oold  Uin.  Co.,  149 
Cal.  35,  84  Pae.  657. 

[b]  If  tbe  master  furnished  to  the  skip- 
tender  the  necessary  appliances  of  sufficient 
lash-ropes  with  which  to  fasten  tbe  mining 
poles  before  they  were  sent  down  into  the 
mine,  the  matter  of  adjustment  pertaining  to 
the  duties  of  the  skip- tender  was  a  mere  de- 
tail in  tbe  discbarge  of  his  work,  and  the 
master  is  not  responsible  for  the  negligence 
of  the  skip-tender  in  failing  to  properly  ad- 


g  supply  a  eaf e  place  for  his 
)  work,  if  tbe  work  of  itself  con- 
stantly  changes   with  tbe  character   of   tb« 


work,  or  if  they  are  employed  tn  making  the 
place  safe,  does  not  apply  when  the  dscgci- 
ouB  condition  of  tbe  plaee  was  not  the  reinlt 
of  ebanf[ing  conditions  of  work,  but  of  tbe 
percolation  of  water  through  an  untimbered 
slate  roof  in  a  stope  used  as  a  passageway  by 
tbe  miners,  the  timbering  of  which  was  not 
in  tbe  scope  of  plaintiff's  employment,  bat 
was  in  tbe  charge  of  an  underground  mine 
manager.— Bird  v.  Utica  Qold  Min.  Ce_  S 
Cal.  App.  674,  84  Pao.  256. 

S  S3.    Latent  Defects. 

[a]  If  it  be  assumed  that  plaintiff  nuit 
have  seen  tbat  water  percolated  through  the 
ground  above  tbe  chamber,  it  does  not  neces- 
sarily follow  that  it  was  patent  to  him  tint 
the  plaee  was  unsafe. — Bird  v.  Utica  Qold 
Min.  Co.,  i  Cal.  App.  674,  84  Pae  256. 

§  34.    Inflection,  Bnperrlslon  and  Bapalis. 

[a]  While  it  is  tbe  settled  rale  that  an 
employer  must  provide  hie  employees  with 
safe  appliances  with  which  to  do  the  work 
for  which  they  are  engaged,  and  must  keep 
such  appliances  in  reasonably  safe  condition, 
and  that  this  is  a  personal  obligation  which 
cannot  be  delegated  so  as  to  relieve  the  em- 
ployer from  liability  for  not  having  done  so, 
Still  there  is  no  positive  duty  incumbent  upon 
him  to  furnish  such  appliances  as  completed 
instruments,  nor  to  inspect  them  after  con- 
struction. He  may  supply  sufficient  and  anil- 
able  materials  to  the  employees  with  which 
they  are  to  construct  the  appliances,  in  ac- 
cordance with  the  terms  of  their  contract  of 
employment.  If  be  does  so,  he  is  not  Usble 
for  an  injury  through  a  defect  in  the  con- 
struction or  adjustment  of  tbe  appliances. — 
Leishman  v.  Union  Iron  Works,  14S  Cal.  £74, 
113  Am.  at.  Bep.  243,  63  Pae.  30,  8  U  B.  A, 
N.  S.,  500. 

[b]  A  rope  may  be  an  appliance  nnder 
proper  circumstances,  and  regarding  it  as 
such,  it  was  the  duty  of  tbe  master  to  see 
that  it  was  a  reasonably  safe  and  suitable 
appliance,  and  to  keep  it  in  safe  and  proper 
condition,  and  he  could  not  delegate  this  duty 
eo  as  to  shift  the  responsibility  to  any  agent 
or  servant.— Bort  T.  Qoadt,  8  CaL  App,  290, 
96  Pae  SIS. 


§  38.    Doty  to  Warn  and  Instruct 

[a]  A  servant  directed  to  work  near  elec- 
tric wires  controlled  by  the  master  is  not  re- 
quired at  his  peril  to  ascertain  if  tbe  wirn 
are  charged,  It  Ii  the  duty  of  the'  master  to 
use  reasonable  care  to  beep  the  wires' where 
tbe  servant  ia  directed  to  work  free  from 
currents,  ot  to  give  tbe  servant  warning  of 
the  danger  and  all  instructions  necessary  to 
enable  him  to  avoid  them  so  far  as  may  be 
reasonably  pos^ble  and  compatible  with  tbe 
work. — Beeve  v.  Colusa  Oat  A  Electric  Co., 
ISZ  Cal.  99,  92  Pae.  89. 

[b]  Tbe  failure  of  a  master  to  Inform  an 
employee,  directed  to  work  near  electric 
wires,  that  the  wires  are  live,  in  the  absence 
ot  knowledge  of  the  employee,  Is  negligence. 
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Bceve  t.  CoIum  Gu  t  Eleetrie  Co~  1S2  CaI. 
»,  92  Pbc.  Sfl. 

[e^  It  ii  the  datj'  of  an  emplojer  to  warn 
OT  instruct  bb  employees  only  wben  tbe  dan- 
gers of  their  amplojment  are  eoneealed.  No 
SQeb  duty  ia  impoud  ttpon  him  where  the 
dangers  are  obvious  and  apparent.^Mugfard 
V.  Atlantic  ete.  Co.,  7  CaL  App.  672,  S5  Pac. 
674. 


who  was  an  experienced  ship  carpenter, 
familiar  with  the  operation  of  a  pila-driTcr, 
whoae  danger  wa*  obvioiia,  though  perfarm- 
ing  the  anaecustomed  dutj  of  a  loftsman,  Is 
placing  his  band  on  the  top  of  the  pile-driver, 
where  it  was  maihed  hj  tbe  deaeent  of  the 
hammer. — Magf ord  v.  Atlantic  etc.  Co.,  7  Cal. 
App.  672,  9S  Pac.  674. 

[e]  When  it  appears  that  plaintifF  knew  the 
danger  from  the  heated  pile,  and  mnat  have 
known  thereof  by  nse  of  his  nataral  senscB, 
tbe  master  owed  him  no  duty  to  inform  him 
that  there  were  hot  clinkers  therein,  or  to 
warn  him  against  the  danger  from  heat 
therein. — Pre  v.  Standard  Portland  Cement 
Co.,  9  Cal.  App.  591,  100  Pae.  122. 


[a]  Evidence  that  the  boy  knew  that  if  he 
projected  bis  foot  beyond  the  elevator  it 
would  be  injured  does  not  tend  to  show  that 
be  knew  and  appreciated  the  fact  that  the 
truck  might,  by  reason  of  its  size  and  con- 
st ruction  or  pOEition  on  the  elevator,  list 
to  tbe  side  and  pusb  his  foot  beyond  the  ele- 
vator floor.  If,  from  youth  or  inexjjerience, 
or  both  combined,  he  did  not  appreciate  the 

Kril  in  which  sneb  shifting  might  place  him, 
is  not  deemed  in  law  to  have  assumed  ttie 
risk  of  injuryj  so  as  to  relieve  tbe  defendant 


[b]  When  one  who  Is  known  to  be  an  in- 
experienced person  is  put  to  work  npon  ma- 
chinery which  ia  dangeiou*  to  operate  unless 
with  care,  and  by  one  familiar  with  its 
BtmetnTe,  tbe  employer  is  bound  to  give  him 
SQcb  iuatructions  as  will  cause  him  fnlly  to 
understand  and  appreciate  tbe  danger  attend- 
ing tbe  employment,  and  tbe  necEssity  for 
care;  and  it  ia  a  breach  of  duty  on  the  part 
of  the  employer  to  expose  an  inexperienced 
servant,  even  with  his  own  consent,  to  such 
danger  without  giving  him  any  instructions 
or  cantiODB. — Jenson  v.  Will  ft  Finck  Co.,  150 
Cal.  398,  S9  Pac  113. 

[e]  Tbe  law  made  it  tbe  duty  of  the  master 
to  give  cautionary  instructions  when  this  nine 
year  old  boy  was  employed  and  placed  amid 
untiSDal  circumstances,  in  a  noisy  room  full 
of  danger  even  for  adults. — Fries  v.  Ameri- 
can Lead  Pencil  Co.,  S  Cal.  App.  148,  83  Pae. 
173. 

[d]  Where  an  ineaperieneed  boy  of  nine 
years  of  age  was  employed  in  a  sawmill  dan- 


Kronsly  near  to  a  saw,  in  bringing  blocks 
sawed,  and  in  carrying  away  blocks  sawea, 
and  waa  injured  by  having  his  flnger  saned 


off,  a  short  time  after  he  began  work,  with- 
out having  been  warned  or  instructed  by 
anyone  to  keep  away  from  contact  with  the 
machiueiy  or  saws,  a  verdict  in  his  favor  is 
sufficiently  supported. — Fries  v.  American 
Lead  Pencil  Co.,  2  Cal.  App.  148,  83  Pae.  1T3. 

§  39yi.    Bnffldencr  of  Warning. 

[a]  Tbe  warnings  or  instructions  to  be  given 
to  a  young  and  inexperienced  servant  must  be 
commensurate  with  the  dangers  to  which  he 
is  exposed,  and  if  special  dangers  are  incident 
to  the  employment,  particular  instructions 
pointing  out  those  dangers  must  be  ^iven,  so 
that  they  may  be  known  and  appreciated  by 
him. — Jenson  v.  Will  ft  Flock  Co.,  150  Cal. 
398,  S9  Pae.  113. 

[b]  Signs  upon  tbe  elevator  forbidding  per- 
sons to  ride  thereon,  whether  easily  read  or 
not,  bad  application  only  to  persons  using  it 
for  their  convenience,  and  not  to  servnnts 
whose  duty  and  custom  it  was  to  take  freight 
up  therein,  and  did  not  apply  to  plaintiff, 
who  was  ordered  to  take  up  the  loaded  truck 
to  tbe  sidewalk  and  thence  to  a  new  ware- 


[c]  In  performance  of  a  general  order  a 
servant  does  not  exceed  instructions  in  per- 
forming its  details.  The  absence  of  specific 
instructions  as  to  performance  of  details  does 
not  excuse  the  master  from  warning  and  pro- 
tecting tbe  servant  as  to  all  dangers  that  he 
wilt  nsaally  incur  in  the  diligent  discharge 
of  his  duties,  as  are  not  known  to  the  ser- 
vant, obvious  to  ordinary  observation,  and 
arise  from  causes  controlled  by  tbe  master. 
Seeve  v.  Colusa  Oaa  A  Electric  Co.,  152  Cal. 
99,  92  Pac  SB. 

E.    FELL0W-SEBTANT8. 

LIABILITT  JiJ  OENXBAL,  |  40. 
OARE  REQUIRED  OF  UASTEB,  |  41. 
DELEGATION    OF    DOTY,  |  43. 
COMPETENOT  IK  OSNEBAI^  |  4*. 

MASTEB'8      KNOWLEDGE     OF     INCOUPB- 

TENOT,  I  44. 

BEBVANTS  IN  DIFfEBENT  DEFARTUENTa  07 

BUfllNESH,  I  4a. 
KATURE   OF   OOlflfON   BEBTIOS   IN   aBMEKAL. 

I  51. 

USE    or    IfACHINSBr    OB    APPUAN0E8, 


OP   BAILBOADa  1  6*. 
ACTS    OR    OUIBSIONS    0OII8TITUTIHQ    HBOU- 
OENOE,  I  5S. 

S  40.    Liability  In  OenenL 

[a]  An  employee  is  not  liable  for  a  death 
caused  by  the  negligence  of  a  fellow -servant 
of  the  deceased,  employed  in  tbe  same  gen- 
eral business  by  tbe  same  employer,  where 
there  was  no  negligence  of  tbe  employer  in 
employing  such  fellow -servant,  and  no  remiss- 
ness in  the  conduct  of  the  employer  toward 
the  deceased. — Scbwind  v.  Floriston  Pulp  ft 
Paper  Co.,  S  Cal.  App.  197,  89  Pac.  1066. 

§  41.    Care  Boooirod  Of  Master. 

[a]  A  foundryman  who  conducts  a  earpen- 
ter-ahop  as  an  integral  part  of  the  molding 
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department  of  bla  baainess,  in  which  the  ear- 
pen  ters,  fTom  suitable  materials  furaisbed 
tbem,  prepare  patteruB  for  the  ase  of  the 
moldere  in  the  procesa  of  easting,  is  not  liable 
for  injuries  caused  to  a  m older  b;  reason  of 
the  negligence  of  one  of  the  carpenters  in 
preparing  a  pattern  for  ose.  In  such  case  the 
carpenters  and  mold  en  are  fellow-tervanta 
engaged  in  the  same  general  business. — Leisb- 
man  v.  Union  Iron  Works,  148  Cal.  274,  113 
Am.   St.   Bep.   243,   S3   Pac.   30,   3   L.   B.   A., 


N.  i 


,500. 


[b]  The  term  "ordinary  oare,"  u  uaed  in 
defining  the  obligation  imposed  upon  an  em- 
ployer in  aeleetlDg  an  employee,  means  that 
degree  of  care  that  a  man  of  ordinary  pru- 
dence would  use  in  view  of  tbe  nature  of 
the  employment  and  tbe  eonsequencea  of  tbe 
employment  of  an  incompetent  person,  a  de- 
gree of  care  eommensQrate  with  the  nature 
and  danger  of  the  business  and  the  grade 
of  service  for  which  the  servant  is  intended, 
and  tbe  hazards  to  which  other  servants  are 
to  be  exposed  from  the  employment  of  a  care- 
less or  incompetent  person. — Still  v,  San  Fran- 
cisco etc.  By.  Co.,  1S4  Cal.  559,  129  Am.  St. 
Rep,  177,  9S  Pac.  673,  20  L.  B.  A.,  N.  a, 
322. 

[e]  Where  the  service  in  which  the  servant 
is  employed  is  such  as  to  endanger  the  lives 
and  persona  of  coemployees  if  the  servant 
is  not  competent,  an  employer  is  bound,  in 
the  exercise  of  ordinary  care,  to  make  a  rea- 
sonable iovestigation  into  his  character,  skill, 
qnalificatious,  and  habits  of  life.  The  quei- 
tion  whether  he  has  made  aucb  investigation 
as  is  reasonable  under  all  the  eircumstancea 
is  peculiarly  one  for  the  jury.  And  this  Ii 
so,  even  where  there  is  no  conflict  in  the 
evidence  on  the  question  of  negligence,  if 
the  conceded  facts  are  such  that  reasonable 
minds  might  differ  as  to  the  conclusioc  to  be 
drawn. — Still  v.  San  Francisco  etc.  By,  Co., 
154  Cal.  559,  120  Am.  St.  Bep.  177,  OS  Pae. 
672,  20  L.  B.  A.,  N.  S.,  322. 

[d]  A  personal  examination  of  one  about  to 
be  employed  as  a  conductor  of  a  railroad 
train  is  not  always  essential  to  the  eiereiae 
of  reasonable  care.  Such  investigation  as 
wilt  warrant  the  assumption  under  all  the 
existing  circumstBDces  that  tbe  emjiloyee  has 
adequate  knowledge  and  qualifications  is  es- 
sential. Such  an  assumption  may  be  war- 
ranted by  the  knowledge  of  the  employer  of 
the  experience  and  reputation  of  tbe  employee 
as  to  work  calling  for  tbe  knowledge  and 
qualiflcations  adequate  to  the  discharge  of 
the  duties  of  the  place,  or  by  the  recommend- 
ations of  other  persons  on  whom  he  is  .insti- 
Ced  in  relying.  Each  ease  must  be  deter- 
mined on  its  own  facts,  and  generally  the 
question  whether  due  care  was  exercised  by 
the  employer  in  this  regard  is  one  exclusively 
for  the  jury  and  trial  judge. — Still  v.  San 
Francisco  ete.  By.  Co.,  154  Cal.  559,  129  Am. 
St.  Bep.  177,  98  Pae.  672,  20  L.  B.  A.,  N.  8., 
322. 

[e]  Under  section  1970  of  the  Civil  Code, 
as  it  stood  at  that  time,  an  employer  was 
liable  to  an  employee  for  damages  resulting 
from  hia  failure  to  use  ordinary  care  in  tbe 
selection  of  other  employees,  and  to  select 


only  those  who  are  competent  to  properly 
perform  the  duties  of  the  position  for  which 
they  are  selected.^-Still  v,  San  Francisco 
etc.  By.  Co.,  154  Cal.  559,  129  Am.  8L  Eep. 
177,  98  Pac.  672,  20  L.  B.  A.,  N.  8.,  322. 

[f]  An  employer  is  bound  to  institute  affirm- 
ative inquiries  in  order  to  ascertain  the  quali- 
fications of  an  employee  whom  be  transfers 
to  a  more  responsible  position,  for  which 
special  qualifications  are  demanded,  unless 
the  employee  has  given  proof  of  his  ea^city 
in  some  similar  position. — Still  v.  San  Fran- 
eisco  etc.  By.  Co.,  154  Cal.  559,  129  Am.  St. 
Bep.  177,  98  Pae.  672,  20  L.  B.  A.,  N.  S., 
322, 

[g]  Under  section  1970  of  the  Civil  Code, 
as  it  stood  in  October,  1906,  an  employer  if 
liable  to  an  employee  for  injuries  resulting 
from  the  mere  negligence  of  a  fellow-servant, 
where  be  had  failed  to  use  ordinary  care  in 
the  selection  of  such  fellow-servant. — Cragg 
V.  Los  Angeles  Tmat  Co.,  154  CaL  663,  98 
Pac.   1063. 

[h]  When  plaintiff  was  set  to  work  with 
fellow-servants,  with  usual  appliances  for  re- 
moving cooling  clinkers  from  a  heated  pile 
known  by  plaintiff  to  be  heated,  and  to  have 
issued  from  the  furnace  in  defendant's  cemeat 
works,  and  was  injured  by  the  caving  down 
of  the  heated  pile,  it  appearing  withoat  dis- 
pute that  he  was  Instructed  as  to  his  work, 
and  warned  against  undermining  the  pile,  and 
that  it  must  be  left  on  a  slope,  and  that 
tbe  operations  of  the  servants  were  con- 
stantly changing  as  the  work  progiess^J.  it 
was  the  duty  of  the  plaintiff  to  avi>id  injury 
not  only  from  his  own  work,  but  also  from 
the  operations  of  his  fell ow-ser van ts;  and 
where  there  was  no  proof  of  negligence  of  tbe 
defendant  employer  other  than  tbe  mere  faet 
of  the  injury,  it  is  not  responsible  therefor.— 
Pre  V.  Standard  Portland  Cement  Co.,  i  CaL 
App.  591,  100  Pae.  122. 

§  12.    Delegation  of  Dnty. 

[a]  Such  duties  of  an  employer  as  are  per- 
sonal to  him,  including  the  duty  to  use  or- 
dinary care  in  tbe  seleetion  of  felloir-sei- 
vants,  cannot  be  delegated  to  another  servant. 
When  sucb  duties  are  confided  to  another 
employee,  such  employee,  in  the  performance 
of  those  duties,  is  tbe  representative  of  the 
employer  and  not  a  fellow-servant. — Cragg  v. 
Los  Angeles  Trust  Co.,  154  Cal.  663,  OS  Fac 
1063. 

§  43.    Oompatency  In  Oeneral 

[a]  Incompetency  in  an  employee  connotes 
the  converse  of  reliability  in  all  that  is  essen- 
tial to  make  up  a  reasonably  safe  person,  con- 
sidering tbe  nature  of  the  work  and  the 
general  safety  of  those  who  are  required  to 
associate  with  sneh  person  in  the  general  em- 

floyment — Still  v.  San  Francisco  ete.  By. 
0.,  154  Cal.  559,  12S  Am.  St.  Bep.  177,  SS 
Pae.  672,  20  L.  B.  A.,  N.  8.,  322. 

[b]  The  employment  by  the  owner  of  a 
building  of  an  nnUeensed  elevator  operator, 
in  violation  of  the  terms  of  a  municipal  or- 
dinance re<)uiring  inch  operators  to  be  exam- 
ined and  licensed,  is,  in  the  absence  of  any 
excusing  evidence,  conclusive  proof  of  negli- 
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fence  on  tbe  part  of  the  emplojer  in  the 
■eleetion  of  the  operatDi,  Tendenng  him  liable 
to  an}*  otber  eoemployee  for  damagea  caused 
by  tbe  negligence  of  the  operator, — Cragg  v. 
Loa  Aneelei  Truit  Co.,  ISl  Cal.  G63,  0S  i'ac. 
1063. 

§  4A.    UutM'a   Knowledga   of    I&com- 

p«teiiC7. 
[a]  The  pTeromption  ie  that  the  employer 
haa  done  hiB  duty  in  tbe  aeleetion  of  tbe  ur- 
vant,  and,  aa  a  geneial  rule,  tbe  employer'a 
knowledge  of  inoompeteney  or  the  fact  that 
be  would  have  obtained  eueb  knowledge  bad 
he  made  reaionable  inquiry,  malt  be  shown 
by  evidence  independent  of  that  ihowing  the 
incompetency,  and  cannot  be  inferred  there- 
from.  The  incompetency,  however,  of  an 
employee  at  the  time  of  bis  employment  may 
be  of  each  a  character  that  tbe  evidence 
showing  it  will  be  legally  tofficient  to  rebot 
the  presoroption  that  the  employer  used  the 
reqmaite  care  in  bU  aeleetion,  and  make  the 
quoation  one  for  tbe  jury.  The  time  of  bia 
employment,  as  naed  in  this  connection  means 
tbe  time  when  be  wai  assigned  to  tne  par- 
ticular  employment. — Still  v.  San  Francisco 
etc.  Ry.  Co.,  154  Cal.  559,  129  Am.  St.  Eep. 
177,  98  Pae.  672,  30  L.  E.  A.,  N.  8.,  3S2. 

Servnata  In  DUerent  Dopartmenta  of 


[a]  Under  section  1970  of  the  Civil  Code 
an  employer  ia  not  bound  to  indemDify  an 
employee  for  personal  injuries  caused  by  tbe 
negligence  of  a  fellow -servant,  notwithstand- 
ing toe  fellow-servant  through  whose  negli- 
gence the  injury  came  was  the  superior  of 
the  servant  injured  in  the  general  service  in 
which  thej  were  in  common  engaged. — Leish- 
nuLn  T.  Union  Iron  Works,  148  Cal.  274,  113 
Am.  St.  Bep.  243,  S3  Pac.  30,  3  L.  B.  A.,  N. 
8.,  500. 

§  61.  Ntitaze  of  Common  Service  In  0«neral. 
[a]  The  foreman  of  such  molding  depart- 
ment and  the  foreman  of  such  carpenter -shop, 
who  was  under  him,  were  fellow-servants  of 
tbe   journeyman   moldera   in   the   niolding   de- 

fartment. — Leisbman  v.  Union  Iron  Works, 
48  Cal.  274,  113  Am.  St.  Bep.  243,  83  Poe. 
30,  3  L.  B.  A.,  N.  a,  500. 

§  62.    Uae  of  Macblnery  or  Appliances. 

[a]  Tbe  master  is  not  liable  to  a  servant 
Cor  tbe  negligence  of  a  fellow-servant  en- 
gaged in  the  same  general  employment,  by 
reaaon  of  an  appliance  made  unsafe  by  the 
negligent  act  of  such  fellow-servant,  where 
there  ii  no  proof  that  the  appliance  provided 
by  the  master  was  not  of  suitable  size  and 
Btrength.  The  mere  happening  of  the  injury 
raised  no  presumption  that  the  employer  waa 
at  fault  in  providing  the  appliance.— rMcDon- 
ald  V.  California  Timber  Co.,  7  Cal.  App.  375, 
94  Pac.  37Q. 

§  as.    —  OporatloB  of  Railroads. 

[a]  The  fact  tbat  the  plaintiff  when  Injured 
iras  acting  as  a  "student  brakeman,"  for  the 
porpoae  of  gaining  ezperienee  and  knowl- 
edc*  of  defendant's  road,  and  was  not  then 


paid  aov  money  for  bia  servicea,  cannot  alter 
the  obligations  voluntarily  assumed  by  him 
aa  a  servant  of  tbe  defendant  subject  to  iti 
orders;  and  he  cannot  recover  for  any  injuries 
which  were  caused  solely  by  tbe  negligence 
of  fellow -servants  employed  in  the  same  gen- 
eral business. — Weisser  v.  Southern  Pacific 
By.  Co.,  148  Cal.  426,  83  Pac  439. 
[b]  Under  tbe  law  of  tUa  state,  as  it  ex- 
isted in  the  year  1903,  a  condnctor  on  a 
regular  freight  train  was  a  fellow-servant  of 
a  fireman  on  another  train,  being  operated 
by  the  aame  railroad. — Still  v.  San  Francisco 
etc  By.  Co.,  154  Cal.  559,  129  Am.  St.  Bep. 
177,  98  Pac.  672,  20  L.  B.  A.,  N.  S.,  322. 

{  S6.  Acta  or  Otnlaalona  Oonstltotlog  Hegll- 
gmc*. 
[a]  A  rule  of  a  railroad  company  for  tbe 
government  of  its  employees,  which  provided 
that  running  or  fiying  switches  must  not  be 
made  except  where  it  would  cause  great 
delay  to  do  the  work  in  any  other  manner, 
and  that  "whenever  they  are  made  the  train 
must  first  be  stopped  and  before  the  engine 
ia  again  started  the  switch  and  also  tbe 
brakes  on  the  ear  to  be  set  out  most  be 
tested  and  great  care  used,"  in  do  degree 
adds  to  the  liability  of  the  company  so  as  to 
make  it  liable  to  an  employee  tor  the  negli- 
gence of  a  fellow-employee  who  was  a  mem- 
ber of  the  train  crew  making  the  flying- 
awitch^  and  who  violated  its  provisions.  Such 
rule  simply  relates  to  the  manner  in  which 
the  switching  crew  should  perform  the  worlc 
of  switching,  and  did  not  make  tbose  engaged 
merely  in  that  work  tbe  ageota  of  the  com- 
pany for  the  inspection  and  discovery  of 
defects  in  the  ears,  for  whose  negligence  it 
would  be  responsible  to  other  employees;  and 
a  negligent  failure  on  the  part  of  one  of  the 
switching  crew  to  eomply  with  the  rule  is, 
as  respects  other  employees,  only  the  negli- 
gence of  the  employee,  and  not  that  of  tbe 
company.— Fogarty  v.  Southern  Paeifie  Co., 
151  Cal.  785,  91  Pac  650. 

P.    BISKS  ASSUMED  BY  8EBVANT. 

MATURE  AND  EZTEKT  IN  OBKERAU  I  SS. 
DANOERB   INOmEKT   TO    NATURE    OF     WORE, 

|eo. 

DEFECT!  T£      OR      DANOEROUS      TOOLS,      UA- 

CHINERT,       APPLIANCES       OR      PLACES, 

)01. 
KNOWLEDGE    BT    SERVANT    OF    DEFECT    OR 

DANGER.  I  et. 
OONTINUINO    WORE    WITH    KNOWLEDGE    OF 

DANOEB,  I  07. 

g  58.    Nattm  and  Extant  In  Qeneral. 

[a]  An  employer  in  performing  his  duty  to 
provide  a  reasonably  safe  place  in  which  the 
servant  is  to  do  the  work  assigned  to  him,  is 
not  required  to  insure  a  servant  against  acci- 
dents, or  to  take  extraordinary  cautions  to 
prevent  it;  and  the  servant  assumes  the  risk 
of  all  knowD  dangers  in  the  course  of  bis  . 
employment,  which  he  can  avoid  with  or- 
dinary care.— Brett  ▼.  Frank  ft  Co.,  1S3  Cal. 
267,  94  Pac  1051. 
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§  60.    Dugon  Incident  to  Nktim  of  Wvtk. 

[s]  It  appearing  that  the  relatioa  of  master 
and  aeivant  eziHted  between  plaintiff  sod 
defendant,  and  that  plaintiff  used  the  horse 
in  bis  employment,  and  found  him  tractable 
for  Biz  weeks,  uatU  the  injury  occurred,  the 
master  was  not  an  insurer  against  accidents 
happening  to  the  servant,  but  the  servant  aa- 
snmed  the  risk  thereof  as  an  incident  to  his 
employmeDt. — Hanemau  v.  Western  Meat  Co., 
8  Cal.  App.  6B8,  9T  Pac.  685. 

g  61.    DefectlTB  or  DaageronB  Tools,  HacUa- 
eiT,  Appliances  or  Pl&ces. 

[a]  The  rule  that  the  master  is  not  liable 
for  dangers  eiisting  in  the  place  where  the 
servant  ib  assigned  to  work,  nnleas  the  master 
knowa  of  the  dangers  or  defects,  or  might 
have  known  thereof  if  be  had  used  ordinary 
care  or  skill  to  ascertain  them,  applies  with 
greater  force  where  the  conditions  surround- 
ing the  place  of  work  are  constantly  chang- 
ing, owing  to  the  progress  of  the  work;  and 
the  rale  is  modified  where  the  servant  is 
under  the  same  obligation  as  the  roaster  to 
look  for  dangers  in  the  place  of  the  work,  and 
has  equal  facilities  for  ascertaining  them,  and 
under  these  conditions  continues  the  vtork,  in 
which  case  the  master  is  not  liable  for  any 
Injur;  caused  by  the  dangers  then  existing, 
unless  in  gome  manner  be  nrges  or  coerces 
the  servant  to  continue  the  work,  after  he 
himself  is  aware,  or  should  have  been  aware, 
of  the  danger. — Thompson  v.  Cal.  Construc- 
tion Co.,  148  Cal.  3S,  82  Pae.  367. 

§  64.    Knowledge  by  Serrant  of  Dtftct  or 
Dangei. 

[a]  In  an  action  by  the  foreman  of  a  saw. 
mill,  who  had  had  long  experience  as  such, 
for  injuries  received,  by  reason  of  tbe  al- 
leged negligence  of  the  owner  of  the  mill  in 
allowing  proper  machinery  for  the  descent 
of  sawlogs  to  the  mill  to  become  out  of  order 
and  unsafe,  for  want  of  repair,  and  in  using 
another  unsafe  appliance  for  unloading  the 
sawloge,  by  which  tbeir  descent  to  tbe  mill 
became  uncontrollable,  to  his  injury,  where  it 
appears  from  plaintiff's  evidence,  that,  with 
full  knowledge  of  the  peril  Involved,  he  put 
himself  Id  tbe  dangerous  position  of  trying 
to  move  a  log  into  the  mill  while  others 
were  descending  the  incline  without  i:ontrol, 
he  assumed  the  risk  of  his  peril,  and  was 
properly  nonsuited  for  contributory  negli- 
gence in  not  using  the  care  required  of  a  man 
of  his  peculiar  experience  and  ability. — Bush 
v.  Wood,  8  Cal.  App.  647,  97  Pac.  70fl. 

[b]  Where  a  servant  works  with  or  tn  the 
vicinity  of  machinery  insufficient  for  the  pur- 
poses for  which  it  was  employed,  or  for  any 
reason  unsafe,  with  a  knowledge  or  means  of 
knowledge  of  Its  condition,  he  takes  the  risk 
incident  to  the  employment  in  which  he  ia 
thus  engaged,  and  cannot  maintain  an  action 
for  injnriee  resulting  from  such  defective  con- 
dition of  the  machinery. — Bush  v.  Wood,  fl 
Cal.  App.  647,  97  Pae.  709. 

§  67.    ContliiDlng  Work  with  Knowledge  of 
Dangei. 
[a]  When  no  one  representing  the   master 
has   any   better  opportunity  of  knowing  the 


changing  conditions  of  danger  in  the  mTb 
than  the  servant,  and  the  master  has  dons  all 
that  ia  incumbent  npou  him  in  providing  the 
safety  of  the  place  in  which  bis  servanu  an 
to  work,  and  commita  the  aafety  of  it  to  then 
to  bs  attended  to  by  them  aa  emeigeaciea 
may  arise  during  the  progress  of  the  work, 
then,  if  the  place  becomes  nnsafe  by  reason 
of  changea  incidental  to  tbe  progreia  of  the 
work,  or  by  reason  of  tbe  condnet  of  the 
fellow- servants  of  any  servant  receiving  in- 
jury, the  master  will  not  be  responsible  there. 
for.— Pre  v.  Standard  Portland  Cemeat  Co,, 
9  Cal.  App.  591,  100  Pae.  122. 

O.    CONTEIBUTOBT    NEGLIGENCE     OP 
eEEVANT. 

OARS  SBODIRED  OP  8EBVAHT.  I  TO. 
SELIANOE  ON  OAEK  OP  MASTER.  |  TS, 
KHOWLEDOE    OF    DEFECTS    OB    DANOXBa  IK 

UACHINER7    OB    PLACES,  I  73. 
METHODS  OP  WORK  AJO)  COUFLIAHCB  WITH 

RULES    OR    ORDERS,  I  74. 
OOUFLIANOE     WITH     OOUUAJfDS    AND    A0T9 

IN  EMEROENCIES.  i  T5. 

§  70.    Oare  Bequlred  of  Servant. 

[a]  Where  tbe  servant  ia  directed  to  work 
near  wires  which  he  believes  to  be  dead,  and 
wbere  he  is  not  informed  and  has  no  speeifle 
knowledge  that  they  are  live,  and  where  it  i* 
customary  to  turn  off  the  current  where  the 
employees  work,  although  he  knows  the  dan- 
ger of  live  wires,  he  is  not  guilty  of  eoo' 
tribotory  negligence  in  working  near  them 
without  inquiring  as  to  their  condition,  and 
he  does  not  assume  as  a  risk  of  his  employ- 
ment, the  danger  of  the  wirea  being  charged. 
Beeve  v.  Colusa  Gas  ft  Electric  Co.,  1S2  Cal. 
99,  92  Pae.  89. 

[b]  Tbe  failure  of  the  employee  to  inquire 
about  remote  risk  of  his  employment  is  not 
contributory  negligence  as  to  an  unessumed 
danger  of  whieh  the  master  negligently  failed 
to  inform  him.  Failure  to  inquire  about  tbe 
condition  of  wires  is  not  contributory  negli- 
gence wbere  it  is  customary  to  turn  off  the 
current  when  employees  were  woilcing. — 
Beeve  v.  Colusa  Gas  ft  Electric  Co.,  152  Cal. 
99,  92  Pac.  89. 

[c]  Sueh  exceptional  cases  are  in  no  way 
subversive  of  toe  long-established  rule  that 
"the  law  demands  that  one  who  is  working  in 
a  place  where  be  ia  exposed  to  danger  snail 
himself  exercise  his  faculties  for  his  own  pro- 
tection, and  does  not  permit  a  recovery  far 
damages  resulting  from  a  neglect  of  this 
rule,"— Brett  v.  Frank  ft  Co.,  153  CaL  267, 
94  Pae.   1051. 

[d]  Where  It  appears  that  the  ehUd  nuut 
have  understood  that  he  was  to  obey  his 
elder  brother,  who  was  running  the  saw,  and 
who  bad  called  him,  and  that  the  boy  was 
leaning  toward  bim  in  lleteninK  attitude  wbea 
the  accident  occurred,  and  whore,  supposing 
the  brother  to  have  been  a  fellow-servant,  it 
cannot  be  said,  considering  the  noise  and  the 
eircamstancee  of  the  ease,  that  he  was  negU' 
gent,  his  action  cannot  affect  tbe  evidene* 
supporting  the  terdict. — Fries  v.  Americsa 
Lead  Peneil  Co.,  S  CaL  App.  148,  83  Pac  1'3 
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[e]  No  aitaranea  of  a  foremaD  can  take 
from  an  emplojree  the  duty  of  gaariiag 
agalnat  obvious  ganger;  and  he  fails  in  the 
ezeiciie  of  ordinary  cars  unless,  at  eaeli 
•tage  of  the  work,  he  makes  an  eSeetive  use 
of  nis  bodily  and  mental  faculties,  and  ob- 
■erves,  as  attentively  as  possible  under  the 
eiTcam stances,  the  condition  of  the  instru- 
meDtalities  by  which  his  safety  may  be  af- 
fected, aod  the  results  of  their  operation  so 
far  as  the  same  may  subject  him  to  danger.— 
Hn^ord  V.  AtlanUe  etc.  Co.,  7  CaL  App. 
«T2,  95  Fae.  674. 

S  72.    BeUanea  on  Cue  of  Master. 

[a]  If  the  master  gives  an  order  to  work 
at  a  particular  place  and  gives  no  warning 
«f  danger,  the  servant  msy  rightfully  assuma 
it  to  be  free  from  danger  from  causes  under 
the  master's  control,  and  which  he  could  re- 
move with  reasonable  care  and  effort,  and 
which  are  not  apparent  to  the  servant  after 
sncb  observation  as  the  cireuinstauces  rea- 
sonably require. — Reeve  v.  Colusa  Gas  ft  Elec- 
tric Co.,  1S2  Cal.  B9,  92  Pae.  69. 

[b]  It  is  the  personal  duty  of  an  employer 
to  exercise  reasonable  care  to  fnrnish  his 
employees  a  reasonably  safe  place  to  work; 
and  in  the  absence  of  knowledge  to  the  con- 
trary the  servant  has  the  right  to  rely  on 
the  presamption  that  the  master  has  per- 
formed his  duty.— Bird  v.  Utica  Gold  Min. 
Co.,  2  Cal.  App.  674,  Bi  Pac.  25G. 


f-cloaet,  it  will  be  presumed  that 
he  did  know  of  it  from  the  facts  that  he  had 
been  an  employee  in  the  machine-shop  for 
apward  of  twenty  years,  and  that  his  coem- 
ployees,  of  whom  there  were  about  one  hnn- 
dred,  never  took  the  route  through  the  plan- 
ing-mill.  Bnt  independent  of  such  presump- 
tioD  it  was  his  duty  to  have  sscertained 
whether  a  safe  way  had  been  provided  by 
th«  employer  for  the  benefit  of  nimself  and 
hie  eoem ploy ees.— Douglas  v.  Southern  Pa- 
cific Co.,  ISl  Cal.  212,  90  Pac.  S38. 

[b]  Where  an  employer  operating  an  ex- 
tensive machine-shop  and  an  adjoining  plan- 
ing-mill,  which  latter  during  working  hours 
w&B  an  unsafe  place  by  reason  of  its  being 
filled  with  machinery  in  operation  and  mate- 
rials in  transit,  and  through  which  there  was 
no  regular  pathway,  has  provided  a  safe  and 
secure  way  to  a  water-closet  at  the  rear  of  the 
planing-mill,  for  the  use  of  his  employees  in 
the  machine-shop,  which  did  not  lead  through 
the  planing-mill,  it  was  the  duty  of  an  em- 
ployee in  the  machine-shop  having  knowledge 
of  such  safe  way  to  use  it  in  going  to  or  from 
the  water-closet;  and  if  he  fails  to  make 
siieb  nie  and  is  injnred  while  passing  through 
the  planing-mill  on  his  return  from  tne  closet, 
he  is  guilty  of  contributory  negligence,  and 
this   is   so   although  the   route   through   the 

Sinning- mill    was     the     more     convenient. — 
iQUgUs  V.  Southern  PaciOe  Co.,  151  Cat  812, 
00  Fm.  S38. 


U]   That   the   economic  operation  of  a  two- 

Snase  electric  system  requires  the  current  to 
e  used  on  both  phases  at  the  same  time  is 
not  «  fact  of  scientific  knowledge  so  gener- 
ally known  at  the  present  time  as  to  charge 
an  employee  with  such  knowledge  as  a  matter 
of  law,  and  in  the  absence  of  Bcieotifle  or 
special  knowledge  it  is  not  negligence  for 
him  to  believe  that  the  wires  of  one  phase 
are  dead  while  those  of  the  other  phase  are 
live— Beeve  v.  Colusa  Gas  ft  Electric  Co.,  152 
Cal.  99,  92  Pac.  89. 

n ., 

operated  the  elevator,  the  ezistence  of  which 
was  folly  known  to  an  adult  servant  whose 
ordinary  duties  in  wheeling  sides  of  sole 
leather  upon  a  truck  to  the  elevator  enabled 

him  to  clear  the  hole,  but  in  temporary  for- 
getful n  ess  of  his  poril,  while  plaintiff  with 
an  assistant  was  backing  the  truck  to  the 
elevator,  he  stepped  into  the  shaft  hole,  such 
forgetfulness,  being  due  to  his  want  of  or- 
dinary care,  did  not  raise  a  question  of  fact 
*    '"the  jury,  but  was  contributory  negligence. 


153  Cal.  267,  91  Pac.  lOSl. 

[e]  The  rules  that  if  a  master  knowingly 
uses  defective  and  unsafe  machinery,  he  is 
liable  to  a  servant  ignorant  of  its  condition, 
who  nses  ordinary  care,  and  that  he  is  respon- 
sible to  servants  who  rest  upon  the  judgment 
of  their  superiors  in  continuing  in  service, 
after  the  master,  with  fnll  knowledge  of  the 
defectiveness  of  machinery,  omits  to  repair  it 
within  a  reasonable  time,  do  not  apply  to 
the  case  of  an  experienced  foreman,  who  is 
himself,  in  some  sense,  a  master,  and  knows 
all  the  contrivances  used  in  the  operation 
of  a  mill;' and  is  placed  In  circumstances  die- 
closing  to  him  the  absolnte  necessity  for  ex- 
traordinary care  in  the  use  of  a  dangerous 
method,  after  neglect  of  the  master  to  repair 
suitable  machinery. — Bash  v.  Wood,  8  Cal. 
App.  647,  97  Pac,  709. 

[f]  If  a  detect  in  the  use  of  machinery  is 
so  great  that  obviously,  with  the  nse  of  the 
ntmost  care,  the  danger  was  imminent,  so 
much  so,  that  none  but  a  reckless  man  would 
incur  it,  the  employer  would  not  be  liable. — 
Bush  V.  Wood,  6  Cal.  App.  647,  Q7  Pac.  709. 

6  71.  Uetliods  of  Work  and  Compliance  wWi 
Bnles  or  Orders. 
[a]  Where  a  minor  about  sixteen  years  of 
age  was  given  conflicting  instructions  by  his 
employer  as  to  the  manner  of  operating  a 
machine  at  which  be  was  to  work,  one  of 
which  methods  was  safe  and  the  other  of 
which  was  dangerous,  it  cannot  bs  said  as 
matter  of  law  that  he  was  guilty  of  con- 
tributory negligence  in  operating  the  ma- 
chine by  the  unsafe  method. — O'Neill  v, 
Thomas  Day  Co.,  152  Cal.  357,  92  Pac.  856. 

§  7S.    OompUance  vlth  Conunands  and  Acta 


[a]  Preoccupation  or  forgetfulness  of  peril 
on  the  part  of  an  employee,  which  does  not 
bar  recovery  as  matter  of  law,  but  raises  a 
question  for  the  jnry,  only  applies  in  exeep- 
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tioD&I  eaiei,  having  to  do  with  abnorm&l  risks 
and  with  the  performaDCe  of  duties  nnder 
the  high  teniion  of  emergene}',  snd  where  the 
doing  of  one  neeesBary  thing  under  the  itresa 
of  immediate  action,  does  not  charge  him 
with  contributory  negligence  becaose  h«  baa 
omitted  or  forgotten  another.— Brett  t.  Frank 
t  Co.,  153  Cal.  £67,  94  Pae.  1061. 

H.    ACTIONS  FOR  INJURIEa 

COUPLAINT  IN  GENERAL,  |  16. 

PLEA    OB    ANSWER.  I  77. 

PRESUMPTIONS     AND     BDRDEN      OP      PROOF, 


ISO' 
I3SDES.   PROOF  AND  VARIANCE.  (  SI. 
qCESTIONB   FOK   CODBT   AND   JURY,    IN   OEN- 

ERAL,  I  SS. 

AS  TO  NEOLIOENCS  OF  UASTER,  t  S4. 

AS  TO  NEOLIOENCE  OF  SERVANT,  I  SG. 

INSTRUCTIONS,  I  SS. 

VERDICT   AND   FINDINGS,  I  67. 
REVIEW.  I  BS. 

§  76.    OompUlnt  In  0«ti«nl. 

ia]  In  determiDiug  whether  the  complaint 
a  servant  for  alleged  negligence  of  his 
emplojer,  in  failing  to  provide  ropes  with 
which  to  lash  mining-poles  longer  than  the 
ikip,  whici)  were  lowered  in  a  mining  shaft 
in  which  plaintiff  was  working,  and  that  a 
pole  longer  than  the  skip  fell  down  the  shaft 
to  bia  injury,  states  a  caose  of  action  as 
against  a  genera]  demurrer,  the  complaiot  is 
to  be  liberally  coastiued  with  a  view  to 
substantial  justice,  and  any  mere  ground  of 
special  demurrer  for  uncertainty  of  the  plead- 
ing, in  failing  distinctly  to  allege  that  the 
Cole  by  which  he  was  injured  was  being 
iwered  down  the  shaft  unlasbed,  muat  be 
resolved  in  support  of  the  complaint, — Man- 
ning V.  App  Cons.  Qald  Uin.  Co.,  149  Cal. 
35,  64  Pae.  657. 

[b]  Id  an  action  by  an  employee  against 
bis  employer  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  occasioned 
by  the  latter's  negligence,  mere  allegations 
of  the  legal  duty  of  an  employer  to  bis  em- 
ployees in  the  matter  of  furnishing  suitable 
tools  and  appliances,  and  keeping  the  same 
in  proper  repair,  tender  no  issue  of  facts,  and 
the  failure  to  deny  them  in  the  answer  in 
no  way  affects  the  determination  of  the  ease, 
which  must  be  determined  upon  the  facts 
admitted  or  proved,  in  the  light  of  the  law 
as  settled  by  the  statutes  and  decisions. — 
Sterne  v.  Mariposa  Commercial  i.  Mining  Co., 
153  Cal.  6ie,  97  Pac.  60. 

[c]  In  an  action  to  recover  for  personal  in- 
juries to  an  employee,  based  upon  the  theory 
that  the  employer  failed  to  exercise  due  care 
in  the  selection  of  an  incompetent  coem- 
ployee  throu/ib  the  instrumentality  of  whom 
the  injury  was  occasioned,  an  atlegation  in 
the  complaint  that  the  defendant  "did  care- 
lessly and  negligently  employ  and  retain" 
the  incompetent  coem  ployee,  is  a  sufficient 
averment  of  the  defendant's  failure  to  exer- 
cise due  care  in  his  original  selection. — Lowe 


[d]  The  eamplaict  Is  not  defective  In  omit- 
tin^  to  allege  the  chaTacter  of  the  work  in 
which  the  plaintiff  was  engaged  at  the  time 
and  place  of  action.  It  was  sufBcieat  to 
allege  the  negligence  of  the  defendant  in 
general  terms;  and  if  the  character  ol  tbs 
work  was  such  that  he  must  be  deemed  to 
have  assumed  the  risk  of  working  in  a  dsn- 

Serous  place,  this  is  a  matter  of  affirmativs 
efensa  to  be  shown  by  the  defendant,  aid 
need  not  be  negatived  by  the  plaintiff.— 
Bird  V.  Utica  Gold  Min.  Co.,  8  CaL  App  871, 
84  Pac.  256. 

[•]  A 
from  fall  i 
alleging  that  the  defendants  who  employed 
him  in  excavating  the  mine  negligently  main- 
tained a  chamber  without  necessary  supports 
or  props,  to  prevent  the  roof  and  walls  from 
sinking,  and  that  water  percolated  tbrongh 
the  same  causing  it  to  become  soft,  diain- 
tegrated  and  loosened,  and  tbereby  rendered 
it  an  unsafe  and  dangerous  place  to  wort; 
and  that  defendants  had  full  notice  aid 
knowledge  of  all  the  facts  before  the  in- 
jury, and  that  plaintiff  had  no  knowledge, 
or  means  of  knowledge,  of  the  unsafe  or 
dangerous  condition  of  said  atope  or  of  the 
causes  thereof,  states  a  cause  of  action.  It 
cannot  be  said  from  such  allegations  that 
the    ansafe    condition    of    tbe    stope    was  so 

EIninlj  apparent  that  the  plaintiff  must  be 
eld  to  have  had  knowledge  thereof. — Bird 
V.  Utica  Gold  Min.  Co.,  2  Cal.  App.  87i, 
84  Pac.  256. 

[f]  A  complaint  to  recover  damages  soffered 
by  plaintiff  while  in  the  employment  of  the 
defendants,  in  constructing  a  roadbed,  and 
engaged  in  taking  charge  of  a  work  where 
blasting  waji  required,  wliicb  merely  alleges 
that  while  so  engaged,  by  reason  of  the  neg- 
ligence "of  the  defendants  and  their  ser- 
vants," he  received  the  injury  complained  of, 
does  not  show  that  the  plaintiff  himself  «ss 
not  the  servant  whose  negligence  caused  the 
accident,  and  a  demurrer  thereto  was  prop- 
erly sustained.  Averments  that  defendsBts 
did  not  employ  a  competent  powder  foreman, 
and  that  they  employed  plaintiff  without 
telling  him  of  the  danger,  do  not  supply  the 
essential  defect  in  the  complaint. — Sehreiner 
V.  Grant  Bros.,  8  Cal.  App.  661,  80  Pac.  91i. 

[g]  A  complaint  by  a  servant  against  his 
master  for  alleged  injuries  sustained  througli 
tbe  alleged  negligence  of  the  master  in  for- 
ntahing  an  insecure,  unsafe  and  defective 
rope  for  a  scaffolding  which  broke,  precipitat- 
ing plaintiff  to  the  ground,  which  avers  "that 
the  said  rope  was  one  of  tne  naual  and  neces- 
sary appliances  used  and  necessary  in  the 
work,  plaintiff  was  employed  to  do  by  said 
defendant,"  who  "welt  knew  that  said  rope 
which  broke  as  aforesaid  was  ansafe,  inie- 
enre  and  defective,"  but  "failed,  neglected 
and  refused  to  remove  the  same,  and  to  sup- 
ply a  eafe  and  secure  rope  in  its  stead,"  and 
that  plaintiff's  injuries  were  not  sustained 
through  any  fault  of  said  plaintiff,"  states 
a  cause  of  action,  and  a  general  demnrrer 
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thereto  was  propnlj  overnilsd. — Bort  t. 
gusdt,  S  Cal  App.  290,  96  Pbc.  SIS. 

[h]  The  rale  th»t  wbere  it  tloAilj  eppeart 
that  the  appliance  wae  eonstrueted  b7  the 
■ervant  himself,  or  by  him  and  his  fellow* 
serT&nta,  from  mBterial  famlahed  by  the  em- 
ployer, he  is  not  liable  for  any  neglect  in 
the  preparation  of  the  appliance,  has  no  ap- 
plication to  the  ease  stated  in  the  complaint, 
In  which  it  la  admitted  upon  demurrer  that 
the  rope  which  broke  was  itself  an  appli- 
anee.— Bort  t.  Quadt,  8  CaL  Apn.  290,  96 
Pae.  815.  rtf        , 

§  77.    Flea  or  Answar. 

[a]  The  defense  of  negligeoee  of  a  fellow- 
servant  cannot  be  invoked  ualesi  it  be 
pleaded. — Reeve  v.  Colusa  Qai  &  Eleetrie  Co- 
1S2  Cal.  B9,  92  Pae.  SB. 

§  78.    FnsamstlonB  and  Bnrdan  of  Proof. 

[a]  Where  the  plaiutifT  was  emplojed  in  a 
quarry,  in  which  bluting  was  doee  from  a 
high  eltS,  and  in  which  the  coDditiana  of 
danger  constantlj  changed  as  the  work 
progreued,  and  was  injured  by  the  sliding 
•f  a  rock  upon  him,  and  it  i*  not  shown  that 
defendant  or  any  one  representing  a  master 
had  any  better  means  of  knowledge  of  the 
danger  than  plaintiff,  the  mere  fact  that  the 
rock  slipped  and  caused  tbe  injury  is  not 
prima  facie  evidence  of  defendant's  negli- 
gence. The  burden  ia  upon  the  plstntiS  to 
show  that  the  injury  was  due  to  defendant's 
negligence. — Thompson  v.  CaL  Construction 
Co.,  14S  Cal.  35,  82  Pae.  367. 

[b]  The  fact  that  no  one  had  been  previ- 
ously hurt  by  being  In  the  way  of  sliding 
rochs,  coming  down  in  the  ordinary  course 
of  blasting  in  a  high  cliff,  does  not  estab- 
lish any  presumption  that  there  was  no  dan- 
ger therefrom,  or  that  due  care  had  been 
theretofore  naed,  and  does  not  establish,  in 
the  absence  of  evidence,  that  proper  preean- 
tions  to  prevent  the  rocks  from  afiding  were 
not  taken  by  the  defendant. — Thompson  t. 
Cal.  Conatruction  Co.,  148  Oil.  S5,  S2  Pae. 
S67. 

[c]  In  an  action  by  an  employee,  based  npon 
(he  employer's  failure  to  exercise  aueb  ordi- 
nary care,  It  is  incumbent  on  tbe  plaintiff  to 
■how  that  the  fellow-servant  causing  the  in- 
jury was  in  fact  incompetent  for  the  posi- 
tion to  which  he  was  assigned,  that  the  em- 
ployer at  the  time  of  his  selection  therefor 
either  knew  or  by  the  ezereiae  of  ordinary 
care  would  have  known  of  auch  incom- 
petency, and  that  such  incompetency  was  the 
cause  of  the  accident.— Still  v.  San  Fran- 
cisco etc.  By.  Co.,  154  Cal.  S59,  129  Am.  St. 
Bep.  177,  98  Pae.  872,  20  L.  E.  A-  N.  3., 
322. 

[d]  In  sueh  an  action,  the  ordinanee  requir- 
ing employee  running  elevator  to  have  a  li- 
cense, IS  simply  evidence  of  the  obligation 
resting  on  the  master  in  the  selection  of  his 
employees,  and  it  was  not  necessary  for  the 
plaintiff  to  show  that  it  had  not  been  re- 
pealed. The  preaumption,  in  tbe  absence  of 
evidence,  was  that  it  was  stiU  in  foree,^ 


[e]  The  plaintiff  had  the  bnrden  of  proof 
to  show  tnat  his  injury  was  owing  to  the 
negligence  of  the  defendant;  and,  under  the 
circumstances  appearing,  the  mere  happen- 
ing of  the  aeciaent  is  not  prima  facie  evi- 
dence of  neglect  on  the  part  of  the  master. 
Pre  V.  Standard  Portland  Cement  Co.,  9  Cal. 
App.  E9I,  100  Pae.  122. 

§  79.    AdmlastbUlty  of  Evidenca. 

[•]  It  was  proper  to  disallow  inquiries  made 
on  croas-e lamination  of  sneh  expert  witness 

as  to  whether  the  trestle  as  he  testified  it 
should  have  been  constructed  would  "bring 
abaolute  safety  to  the  employees  of  the  road," 
and  whether  "it  would  be  aufEciently  safe 
for   a   psaaenger   train    to   run   over,"   where 


to  which  it  waa  aubjeeted — vis.,  for  logging 
parposee — and  where  the  witness  had  already 
stated  on  cross-examination  ttiat  "it  is  neees- 
esry  to  have  a  trestle  conatructed  in  the  way 
I  have  described  in  order  with  reasonable 
safety  to  carry  sneh  loads  as  they  were  ac- 
cnstomed  to  carry  over  those  trestles." — 
Bundy  v.  Sierra  Lumber  Co.,  149  Cal.  772,  87 
Pae.  622. 

[b]  The  testimony  of  a  brakeman  u  to  a 
conversation  before  the  accident  with  an 
agent  of  the  defendant,  whose  duty  it  was 
to  examine  the  condition  of  the  trestle,  and 
to  report  any  need  of  repsira  to  the  trestle, 
in  which  conversation  such  agent  requested 
him  to  aak  the  treatleman  to  go  to  work  on 
tbe  trestle  in  question,  and  said,  "That  trestle 
is  going  down  and  will  kill  the  whole  outfit 
of  you;  it  la  in  bad  ahape,"  and  that  he  de- 
livered the  mesaage  as  requested,  was  ad- 
missible aa  part  of  the  rea  geatae,  to  show 
defendant's  knowledge  of  the  defective  con- 
dition of  the  treatle;  and  it  was  also  proper 
to  allow  the  civil  engineer  to  testify  that 
be  bad  prior  to  the  accident  called  the  at- 
tention of  the  manager  of  the  road  to  the 
defeetiva  system  of  stringers  used  on  tbe 
trestles  and  bridges  on  defendant's  road,  to 
show  defendant's  knowledge  of  such  defects 
in  the  eonstmction  of  tbe  trestle  in  qoestion. 
Bundy  V.  Sierra  Lumber  Co.,  149  CaL  772, 
87  Pae.  622. 

[e]  An  ezperieneed  surveyor  and  civil  engi- 
neer, shown  to  be  skilled  in  bridge  and  trestle 
bailding,  waa  properly  qualified  aa  an  expert, 
and  waa  properly  allowed  both  to  testify 
to  his  own  observation  and  knowledge  of  the 
trestle  in  qneatiou  and  aa  an  expert  to  tbe 
manner  in  which  it  was  originally  constructed 
and  the  particular  defects  in  its  construction, 
and  as  to  how  the  trestle  in  its  entirety 
should  have  been  properly  conatructed  to  ren. 
der  it  reaaonably  safe  for  tbe  purposes  for 
which  it  was  intended  to  be  naed,  and  to 
State  that  tbe  manner  in  which  tbe  stringers 
were  placed  upon  the  trestle,  and  tbe  ab- 
sence of  benta,  caps,  and  bolted  timbers,  and 
the  use  of  nails  or  spikes  instead  of  bolts  In 
all  parts  of  the  trestle,  rendered  it  unsafe 
in  nae. — Bundy  v.  Sierra  Lumber  Co.,  149 
CaL  772,  87  Pae.  622. 
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[d]  Evtdene«  tbat  defendant  previonBlf 
never  had  any  trouble  of  auj  kind  and  that 
DO  one  wM  injared  on  that  wheel  before  the 
iDJarjr  to  plaintiff,  was  properly  excluded  as 
incompetent  and  irrelevant  and  i  to  material  to 
the  issue  of  defendant's  negligence  as  the 
cause  of  the  injury  complained  of. — Sheeban 
V.  Hammond,  2  CaL  App.  371,  84  Pae.  340. 

[e]  Though  It  is  established  law  that  meia 
subsequent  repairs  after  the  accident  are  in- 
admissible  to  establish  a  negligent  condition 
at  the  time  of  the  accident,  vet  where  the 
condition  of  the  machine,  independentlj  of 
the  repairs,  is  fint  shown,  and  the  necessitj 
of  the  repairs  is  made  apparent,  evidence  of 
saeh  repairs  could  not  prejudice  the  defend- 
ant, especially  where  the  defendant,  after 
the  repairs,  procured  an  order  that  the  jury 
should  view  and  inspect  the  machine,  in  ef- 
fect thereby  representing  that  the  machine 
was  in  the  same  condition  in  which  it  was 
at  the  time  of  the  accident,  thereby  curing 
any  error  in  the  evidence  of  repairs. — Bmn- 
ger  V.  Pioneer  Boll  Paper  Co.,  6  Csl.  App. 
6BI,  82  Pac  1043. 

[f]  In  an  action  for  damages  for  injuries 
caused  by  the  negligence  of  the  defendant, 
as  an  employer,  in  furaisbing  an  unsafe  ma- 
chine for  the  performance  of  plaintiff's  du- 
ties as  servant,  evidence  that  the  machine 
had  formerly  passed  throngh  a  Are  and  been 
repaired,  and  that  a  few  days  before  and 
after  the  accident,  it  was  in  an  unsafe  con- 
dition, and  that  it  was  then  repaired  and 
adjusted  by  the  defendant,  and  that  the  re- 
pairs were  the  result  of  a  minnte  examina- 
tion of  the  machine  by  an  expert  mechanic, 
which  demonstrated  their  necessity,  was  ad- 
missible, as  tending  to  show  the  unsafe  con- 
dition of  the  machine  at  the  time  of  the 
accident. — Brunger  v.  Pioneer  Boll  Paper  Co., 
6  CaL  App.  691,  92  Pac.  1043. 

[g]  Evidenee  as  to  the  declaration  of  the 
deceased  as  to  his  going  to  the  engine-room 
a  few  minutes  before  the  explosion  occurred 
will  be  aided  by  the  presumption  that  he 
was  going  there  in  ana  about  the  business 
of  the  defendant,  where  there  Is  no  evidesico 
or  contention  to  the  eontraryj  and  the  fact 
that  he  stated  his  object  in  going  could  not 
have  injured  the  defendant. — De  Witt  y. 
Ploriaton  Pulp  ft  Paper  Co.,  7  Cal,  App.  774, 
96  Pac.  397. 

S  flO.    WslgM  and  Sofflcleacy  of  ETldencs. 

[a]  The  proper  proof  of  the  knowledge  or 
ignorance  by  the  deceased  wss  not  by  direct 
evidence  thereof,  but  by  proof  of  his  dec- 
larations or  of  eircnmstsnces  from  which  it 
can  be  inferred,  as  that  he  was  or  was  not 
informed,  or  that  he  was  in  a  position  in 
which  he  could  or  conld  not  see,  and  such  like 
conditions. — Bneed  v.  Marysville  Gas  etc.  Co., 
14S  Cal.  704,  87  Pas.  376. 

[b1  A  verdict  for  damages  for  Injnry  to  a 
small  boy  is  supported  by  evidence  that  he 
was  regularly  employed  as  cash -boy  in  a 
■tore,  and  was  taken  therefrom  and  pot, 
without  anv  warning  or  instruction,  to  dan- 
gerous work,  of  which  he  had  no  esperieuce 
or  knowledge,  in  removing  large  loaded  trucks 
of  merchandise  from  a  basement  to  the  side- 


walk, on  a  rickety  and  nneven  elevator  with- 
out sides  to  protect  his  leg  from  being  thmst 
between  the  elevator  and  sidewalk  by  a 
sudden  movement  of  the  truck,  which  oc- 
cupied almost  the  entire  floor  spaes  of  the 
elevator,  and  wss  liable  to  shift  in  transit, 
and  that  by  reason  of  such  sudden  shifting 
his  leg  was  caught  and  mangled  so  that  it 
bad  to  be  amputated. — Jenson  v.  Will  ft  Finck 
Co.,  ISO  Cat.  398,  89  Pac.  113. 

[e]  Incompetency  on  the  part  of  a  conduc- 
tor of  a  regular  schedule  train,  consists  of 
a  want  of  knowledge  by  him  as  to  the  mean- 
ing and  effect  of  telegraphic  orders  referring 
to  the  movement  of  his  train  in  relation  to 
other  trains  on  the  road.  When  such  incom- 
petency is  shown,  it  is  a  fair  inference  that 
a  reasonable  investigation  would  have  dis- 
closed it,  when  it  could  have  been  remedied 
by  proper  instructions.  In  the  present  case 
the  evidence  is  held  sufficient  to  snstaiii  the 
finding  by  the  jury  that  the  employer  bad 
never  made  a  reasonable  investigation  as  to 
the  qualifications  of  the  conductor. — Still  v. 
San  Francisco  etc.  By.  Co.,  154  Cal.  SS9,  129 
Am.  9t.  Bep.  177,  BS  Pac.  672,  20  L.  B.  A., 
H.  S.,  322. 

Jdl  One  who  does  not  know  the  meaning 
the  rules  or  orders  used  on  a  railroad  rela- 
tive to  the  movement  of  trains  is  absolutely 
incompetent  to  act  as  a  conductor  of  a  train 
thereon  where  he  would  be  called  upon  to 
follow  such  rules  and  orders  in  moving  his 
train.  In  the  present  esse  the  evidence  is 
held  to  have  warranted  the  jury  in  finding 
that  the  conductor  whose  conduct  was  ia 
question  was  without  this  knowledge,  and 
tnat  his  ignorance  in  this  respect  was  the 
sole  cause  of  the  accident.— Still  v.  San  Fran- 
cisco etc.  By.  Co.,  154  Cal.  559,  129  Am,  St. 
Hep.  177,  98  Pac.  672,  20  L.  B.  A.,  N.  8., 
322. 

[e]  Still  V.  San  Francisco  and  Northwest- 
ern Bail  way  Co.,  supra,  followed,  and  ap- 
proved to  the  point  that  the  evidence  was 
sufScient  to  sustain  the  conclusion  of  the 
jury  that  the  Conductor  whose  conduct  caused 
the  injury  complained  of,  at  the  time  of  his 

-ployment  was  ; 

lack  of  knowlei  _  ^ 

rules  and  orders  used  on  the  defendant's  rail- 
road relative  to  the  movement  of  trains,  that 
his  ignorance  In  this  respect  was  the  sole 
cause  of  the  accident,  and  that  the  defend- 
ant failed  to  exercise  due  care  in  his  selec- 
tion.— Lowe  V.  Ban  Francisco  etc.  By.  Co., 
154  Cal.  573,  98  Pac.  678. 

[f]  Held,  by  the  supreme  court,  in  denying 
a  hearing  In  that  court,  that  the  preponder- 
ance of  the  evidence  shows  that  the  defect 
in  the  machinery  used  by  the  plaintiff  was 
a  latent  defect  not  obvious  to  the  plaintiff, 
and  only  discoverable  by  a  careful  inspec- 
tion.— Hersperger  v.  Pacific  Lumber  Co.,  4 
Cal.  App.  460,  88  Pae.  587,  691. 

Where  the  evidence  shows  tbat  the  ma- 
plaintiff  was  injured  was 
originally  unsafe,  and  that  an  appliance  was 
put  thereon  to  make  it  less  dangerous,  in 
respect  to  which  the  master  was  negligent 
in  failing  in  bis  duty  to  keep  it  secure,  or 
to  inspect  the  machura  and  appliance,  and 
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rei^ueated  bj  an  inexperienced  workman  to 
adjust  the  looBened  a^pliaiice,  to  bis  injury, 
the  evidence  of  negligence  it  Bufficient  to 
iupport  the  verdict  (or  damages. — Giacomini 
T.  Paeifle  Lnmbet  Co.,  6  Csl.  App.  S18,  69 
Pae.  105B. 

[h]  If  it  be  Bbown  by  satisfactoiy  evidence 
tbat  the  macbinGiy  fnTniahed  to  tbe  employee 
was  not  Teasonably  safe  in  iti  operation,  and 
tbiongh  some  defect  it  waa  rendered  dan- 
gerous, which  fact  was  known  to  the  em- 
ployer, it  is  not  essential  tbat  tbe  injured 
Sarty  shonid  show  teehnicsUv  wherein  the 
efect  existed,  and  what  occasioned,  in  a  pre- 
cise manner,  the  unsafe  condition  of  the  ma- 
chinery. The  evidence  is  held  saffieicnt  to 
warrant  the  Jury  in  finding  that  negligence 
waa  shown  on  the  part  of  tbe  defendant,  and 
tbat  no  contributory  negligence  of  the  plain- 
tiff was  made  to  appear. — Brunger  v.  Pioneer 
Boll  Co.,  S  Cal.  App.  S9I,  S2  Fac.  1013. 

[i]  In  an  action  for  the  death  of  an  em- 
ployee, caused  by  the  negligence  of  the  em- 
ployer in  maintaining  a  defective  and  un- 
safe iron  elbow,  taken  from  an  old,  rusty 
scrap  pile,  and  formiDg  part  of  a  steam-pipo 
tbronga  which  steam  was  conveyed  from  de- 
fendant's boiler  at  its  mill  to  an  engine 
operating  the  mill,  by  tbe  explosion  of  whieb 
elbow,  and  the  escape  of  steam  therefrom, 
the  employee  was  scalded  to  death — held, 
tbat  the  evidence  of  the  defendant's  negli- 
gence was  sufficient  to  support  tbe  verdict 
for  the  plaintiff.— Do  Witt  v.  Ploriston  Pulp 
A  Paper  Co.,  7  Cal.  App.  774,  96  Pae.  397. 

S  81>    IsBDM,  Proof  and  Vuiancs. 

[a]  In  an  action  by  an  emploj'ce  to  recover 
damages  for  the  negligence  of  the  master  in 
the  operation  of  an  elevator,  which  negli- 
gence was  alleged  to  have  consisted  in  the 
employment  of  an  inexperienced  and  ansafe 
elevator  operator,  through  whose  negligence 
the  accident  was  occasioned,  a  municipal  or- 
dinance requiring  all  such  operators  to  be 
examined  and  licensed  is  admissible  in  evi- 
dence without  being  specially  pleaded.  And 
the  same  is  tme  of  evidence  that  the  opera- 
tor occasioning  tbe  injury  had  never  been 
licensed. — Cragg  v.  Los  Angalea  Trust  Co., 
154  Cat.  663,  98  Pae.  1063. 

S  83.    Qnastioiis  fox  OoiDt  sad  Jnry,  In  0«n- 
naL 

[a]  Tbe  law  does  not  expect  or  exact  from 
a  child  of  tender  ^eara  the  same  degree  of 
care,  caution,  or  circumspection  that  it  does 
from  an  adult;  and  whether,  In  a  given  ease, 
a  minor  employee  is  shown  to  have  had 
knowledge  and  an  appreciation  of  the  dan- 
gers incident  to  his  employment  is  (except 
tn  eases  where  the  evidence  unquestionably 
demonstrates  that  he  did  have  it),  a  ques- 
tion of  fact  to  be  determined  by  the  jury.— 
Jenson  v.  Will  Jb  Finek  Co.,  ISO  Cal.  398,  89 
Pae.  113. 

[b]  The  testimony  of  the  child  tbat  he  knew 
the  aaw  would  cut  Angers  as  well  as  boards, 
and  that  be  would  get  hurt  if  be  went  near 
the  aaw  or  got  agunat  It  when  it  waa  go- 


ing, does  not  establish  contributory  negli' 
gence  as  matter  of  law.  A  child  may  have 
knowledge  and  acquire  facts,  but  lack  the 
ability  to  apoly  bis  knowledge.  Tbe  acci- 
dents of  childhood  come  from  thoughtlessness 
or  carelessness  which  are  but  other  words 
for  absence  of  judgment.  It  must,  from  the 
nature  of  the  ease,  be  a  question  of  fact 
for  tbe  jury,  rather  than  of  law  for  the 
court,  to  say  whether  or  not,  in  the  per- 
formance of  a  given  task,  a  child  duly  exer- 
cised such  judgment  as  be  possessed,  taking 
into  consideration  his  years,  experience  and 
ability. — Fries  v.  American  Lead  Pencil  Co., 
2  CaJ.  App.  148,  83  Pae.  173. 

[e]  In  an  action  by  a  servant  for  damages 
caused  by  tbe  nesligence  of  defendant  as  his 
employer  in  failing  to  furnish  safe  appli- 
ances, where  there  is  a  dispute  whether 
plaintiff  was  the  servant  of  the  defendant 
or  of  independent  contractors,  and  it  appears 
tbat  plaintiff  was  paid  by  defendant,  and  the 
evidence  is  such  that  tbe  existence  of  tbe 
relation  of  independent  contractors  is  in 
doubt,  its  existence  is  a  question  of  fact  for 
the  jury,  and  a  verdict  for  the  plaintiff  wiU 
not  be  disturbed  upon  appeal. — Oiacomini  v. 
Paeifie  Lumber  Co.,  S  Cal.  App,  £18,  89  Pae. 
1059. 

[d]  Under  tbe  evidence,  it  was  not  for  the 
jury  alone  to  say  whether  the  facts  known 
to  plaintiff  ought  to  have  apprised  him  of  tbe 
danger,  and  whether  he  assumed  tiie  risk  of 
a  danger  known  to  bim  from  which  be  suf- 
fered tbe  injury,  and  which  he  could  have 
avoided  by  the  exercise  of  ordinary  pru- 
dence. Though  the  question  of  defendant's 
negligence  was  for  the  jury,  yet,  where  only 
one  inference  can  be  reasonably  drawn  from 
the  evidence,  tbe  court  is  not  bound  by  the 
conclusion  reached  by  the  jury,  but  may  it- 
self draw  that  inference.  A  jury  has  not  an 
unrestrained'  and  unlimited  right  to  infer 
negligence  from  a  given  state  of  facts. — Pre 
V.  Standard  Portland  Cement  Co.,  6  Cal.  App. 
691,  100  Pac  122. 

S  U.    Aa  to  NegUgeace  of  Kaster. 

[a]  Where  tbe  evidence  was  conflicting  as 
to  whether  the  defendant  had  furnished  lash- 
ropes  for  use  by  the  skip-tender  in  lashing 
the  poles,  the  question  of  negligence  was  one 
of  tact  for  the  jury;  and  it  was  an  errone- 
ous instruction  as  to  a  matter  of  fact  to  tell 
the  junr  that  poles  sent  down  unlashed  con- 
stituted negligence  per  ea  on  the  part  of  the 
defendant,  and  assumed  a  determination  of 
the  very  question  at  issue. — Manning  v.  App 
Cons.  Gold  Min.,  149  Cal.  35,  84  Pac.  657. 

[b]  In  an  action  by  a  car-repairer  of  ft  rail- 
road company,  who  while  working  under  a 
stationary  oar  was  injured  by  another  car 
whilo  making  a  "flying-switch,"  and  which 
was  not  subject  to  control  by  reason  of  a 
defective  brake,  the  question  of  tbe  com- 
pany's negligence  depends  upon  its  failure 
to  use  reasonable  care — that  is,  sncb  care  as 
was  under  all  the  circumstances  reasonably 
consistent  with  a  due  regard  for  the  safety 
of  its  employees — in  inspecting  the  switched 
car  for  the  discovery  and  remedying  of  such 
defecta  aa  would  tender  that  ear  an  nnsafe 
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apptianee.  In  the  dettrmiiiBtiou  of  the  qnes- 
tioD  of  fact  as  to  whsther  reasonable  care 
was  used  in  the  matter  of  inspection,  it  is 
proper  to  take  into  eontideratioo  with  other 
eireumstaneee  the  fact  that  the  ear  was  not 
then  being  used  for  transpartBtion  purpoaeE, 
but  was  being  temporarily  kept  for  nnloading 
in  the  railroad  ^ard,  and  also  that  there  was 
a  rule  probi biting  the  company's  emplojees 
from  making  a  flyiog-Bwiteh  without  first  test- 
ing its  brakes.  In  the  present  ease  the  ques- 
tion of  the  proximate  cause  of  the  accident 
and  the  reaaonableneBB  of  the  eare  exereiaed 
bf  the  defendant  was  one  of  faet  for  the 
jury. — Fogart'"  ~  "--^ 
Cal.  7S5,  91  I 

[c]  In  an  action  for  injury  to  a  minor  em- 
ployed by  the  defendant,  where  there  was 
<>vidence  tending  to  show  that  the  polishing 
wheel  at  which  he  was  employed  was  too  far 
from  the  board  on  top  of  the  table,  and  thus 
left  space  for  the  plaintiff's  fingers  to  be 
drawn  into  the  opening,  and  that  the  revolT- 
ing  wheel  was  not  true,  bnt  would  "wobble," 
and  that  the  plaintiff  was  not  warned  of  the 
danger  in  operating  the  wheel,  it  was  suffi- 
cient to  sustain  the  verdiet,  these  matters 
being  qnestioni  for  the  determination  of  the 
jury. — abeehan  v,  Hammond,  2  CaL  App.  371, 

,  84  Pac.  340. 

[d]  Id  an  action  for  the  death  of  a  Hervant 
caused  by  an  unsafe  hoisting  apparatus,  neg- 
ligently constructed  \tj  the  master,  where  the 

ElaintiCt's  evidence  tended  to  show  that  the 
oisting  apparatus  was  unusual  and  unsafe 
in  its  construction,  the  question  of  negligence 
was  one  of  fact,  wbieh  should  have  been  sub- 
mitted to  the  jury,  and  it  was  error  to  grant 
a  judgment  of  nonsuit,  where  there  was  noth- 
ing to  indicate  any  contributory  negligence 
on  the  part  of  the  deceased  servant.— Carlson 
V.  Cucamonga  Water  Co.,  7  Cal.  App.  382,  M 
Pac.  389. 

$  85.    As  to  NegUgencB  of  Servant. 

[a]  The  question  whether  the  defendants 
were  negligent  in  failing  to  support  the  wet 
rock  iu  the  roof  of  the  stops  with  timbers, 
and  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence,  or  had  knowledge  of 
the  danger,  or  whether  the  facts  known  to 
him  ought  to  have  brought  home  to  him 
knowledge  of  the  danger,  were  questions  of 
fact  for  the  jury  to  determine. — Bird  v.  Utica 
Oold  Min.  Co.,  S  Cal.  App.  674,  81  Pac.  SSS. 

[b]  Negligence  or  contributory  negligence 
is  a  question  of  faet  only  where  the  question 
of  its  existence  is  fairly  debatable.  Where 
no  negligence  of  the  employer  appears,  and 
the  employee  manifestly  failed  to  exercise 
ordinary  care,  the  question  of  contributory 
negligence  is  one  of  law,  and  the  plaintiff 
cannot  recover.— Mugford  v.  Atlantic  etc,  Co, 
7  Cal.  App.  67S,  85  Pac.  674. 

§  86.    Instrnctions. 

[a]  Where  an  instruction,  as  modified,  eor- 
rectly  stated  the  rule  of  law  as  to  the  de- 
gree of  care  necessary  to  be  exercised  to- 
ward its  employee  by  the  defendant  in  con- 
structing and  maintaining  the  trestle  in  qnea- 
tion,  for  the  purpose  for  which  it  was  actually 


intended  and  used,  it  was  not  error  to  modify 
it  by  omitting  a  preliminary  atatement  dis- 
tingnishing  the  degree  of  care  so  required 
from  that  which  wonld  be  required  of  a 
railroad  company  in  the  performance  of  its 
duty  toward  passengers  upon  its  trains,"  there 
being  nothing  in  the  case  involving  any  such 

Zuestion. — Bundy  t.  Sierra   Lumber  Co.,   14S 
al.  77E,  87  Pac.  622. 

[b]  An  Instruction  to  the  jury  (in  connec- 
tion with  other  instructions  relative  to  the 
duty  of  the  employer  where  a  minor  is  di- 
rected to  perform  hazardous  work),  pertain- 
ing to  his  legal  duty  to  provide  for  nis  em- 
ployees a  reasonably  safe  place,  and  that  his 
failure  to  do  so  constituted  negligence,  was 
properly  given. — Jenson  t.  Will  £  Finek  Co., 
160  Cat  3SS,  89  Pac.  113. 


result  of  a  "flying- switch,"  made  with  a  eat 
having  a  defective  brake,  instructions  which 
in  effect  left  the  question  as  to  whether  tlie 
company  had  been  negligent  in  the  matter 
of  the  inspection  of  the  brakes  to  turn  apon 
the  violation  of  such  rule  by  a  member  of 
the  switching  crew  are  erroneous,  and  neces- 
sitate a  reversal  of  a  judgment  for  the  plain- 
tiff. This  result  follows,  although  other  in- 
Btmctlons  charged  the  jury  directly  to  the 
contrary,  and  in  terms  too  favorable  to  the 
defendant. — Fogarty  v.  Southern  Pacific  Co., 
151  Cal.  785,  91  Pae.  650. 

[d]  In  an  action  by  an  employee  against 
his  employer  to  recover  damages  for  personal 
injuries  on  the  ground  of  the  tatter's  alleged 


to  the  jury  are  erroneous  which  make  tbe 
question  of  the  defendant's  negligence  to 
turn  on  the  conclusion  of  the  jury  as  to 
whether  or  not  the  appliance  fomished  and 
used  was  in  fact  suitable  for  the  work  as 
it  was  tlien  being  done,  without  regard  to 
whether  oi  not  there  had  been  any  want 
of  ordinary  care  on  the  part  of  the  defend- 
ant or  its  persona]  representative,  in  failing 
to  furnish  another  kind  of  appliance. — Sterne 
V.  Mariposa  Commercial  ft  Mining  Co.,  153 
Cal.  516,  97  Pac.  66. 

[e]  In  an  action  to  recover  tor  personal 
injuries  to  an  employee,  alleged  to  have  been 
occasioned  by  an  incompetent  coemployee,  it 
is  not  error  to  reiuse  an  instruction  to  the 
effect  that  in  determining  tbe  question  of 
incompetency  tbe  jury  might  take  into  con- 
sideration "with  other  evidence"  given  on  the  ' 
trial,  certain  specified  evidence,  where  no 
reason  appears  why  the  court  should  have 
singled  oat  such  evidence  for  special  emphasis, 
and  under  their  general  instmction  the  jury 
must  have  known  tbat  such  evidence  with 
all  other  evidence  on  tlie  subject  was  to  be 
eonaidered  by  them  in  determining  the  qnes- 
tion. — Still  V.  San  Francisco  etc.  By.  Co.,  154 
Cal.  559,  129  Am.  St.  Bep.  177,  9S  Pac.  678, 
80  L.  K.  A.,  N.  8.,  322. 

[t]  In  such  a  ease,  an  Instruction  asked  by 
the  defendant.  Is  which  it  was  attempted  to 
have  tbe  court  state  what  specific  acts,  in- 
quiries, and  information  wonld  constitute  * 
reasonable  investigation  warranting  the    aa- 
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ramption  of  eomptttnej  and  leqniriug  &  eon- 
dnaioii  that  the  defendant  had  uied  proper 
care  and  which  would  have  been  misleading 
«*  applied  to  the  evideaee  given  on  the  trial, 
is  properlr  refused. — Still  v.  San  Franciieo 
etc.  Ky.  Co.,  154  CaJ.  55B,  129  Am.  St.  Bep. 
177,  gg  Pao.  672,  20  L.  B.  A.,  N.  8.,  322. 
[g']  In  nich  an  action,  evidence  offered  b^ 
the  plaintifF  of  the  failure  of  the  defendant 
to  reinstroet  iti  train  eraplayee  aa  to  the 
meaning  of  rules  printed  on  a  new  train 
schednle  in  effect  at  the  time  of  the  acci- 
dent will  not  be  deemed  prejudicial  when  it 
appear*  that  such  rules  were  identical  with 
th«  rule*  that  had  been  in  eiistenea  and  in 
thft  hands  of  its  employee  for  aome  three 
months  preceding. — Lone  t.  San  Franelaeo 
etc  By.  Co.,  154  Cal.  S73,  98  Pae.  678. 

W 
that 

ploy  men  t  was  incompetent  to  manage  the 
defendant's  trains  by  reason  of  hit  ignor- 
ance of  the  meaning  of  its  mles,  it  cannot 
be  held  prejudicial  error  for  the  court  to 
refuse  to  instruct  the  Jury  that  in  the  event 
they  found  facts  to  exist  showing  bis  knowl- 
edge of  the  meaning  of  anch  rules,  no  in- 
stmction  therein  on  the  part  of  defendant 
was  necesaary. — Lowe  v.  San  Franciseo  ete. 
By.  Co.,  154  CaL  673,  98  Pae.  678. 

[i]  It  cannot  be  held  prejudicial  error  to 
refuse  an  instruction  asked  by  the  defendant, 
in  such  a  ease,  to  the  effect  that  it  was  not 
aegligenee  on  the  part  of  the  defendant  in 
faUing  to  examine  the  conductor  at  the  time 
he  entered  its  employ,  if  he  had  been  recom- 
mended to  it  by  hia  former  employer  as  a 
competent  person  to  take  charge  of  trains, 
when  the  jury  finds  that  no  such  recommen- 
dation had  been  made,  and  sneh  finding  Is 
soataised  by  the  evidence, — Lowe  v.  San 
iVancisee  ete.  By.  Co.,  154  Cal.  573,  98  Pae. 
«78. 

[j]  Instmctions  requested  to  b«  given,  not 
announcing  any  principle  of  law,  or  which 
atata  a  fact  which  should  be  left  to  the 
jury,  or  which  ignore  the  defendant's  neg- 
ligence in  not  providing  a  safe  place,  or 
which  are  erroneous  in  law,  were  properly 
refused. — Eereperger  v.  Pacific  Lumber  Co., 
4  Cal.  App.  460,  88  Pae.  SST,  591. 

s  proper  to  instruct  the  jury  "that 


Jil' 


.._j  the  servant  assames  all  the  ordinary 
risks  of  the  basiness  in  which  he  is  em- 
ployed, yet  he  does  not  assume  the  risk  from 
de^etive  premiBee,  machinery,  or  structures 
furnished  him  by  the  master,  if  the  defect 
waa  eitlier  known  to  the  master  or  could 
have  been  diaeovered  by  him  by  a  reason- 
ably eareful  inspection  to  diaeover  defects, 
nnjesa  the  servant  also  knew  the  dangers 
and  risks  aiiaing  therefrom,"  and  "that  a 
servant  will  be  held  to  have  known  of  such 
defect  only  when  he  had  actual  knowledge 
thereof,  or  when  the  defect  wae  so  obvious 
that  be  must  have  known,  or  simply  refused 
to  open  his  eyes  and  see,"  etc.,  and  "that 
the  burden  of  showing  said  knowledge  on  the 
part  of  plaintiff  rests  on  defendant." — Hers- 


[1]  While  a  snceeeding  instmetion  "that 
the  servant  is  not  required  to  use  any  da- 
pee  of  care  or  diligence  to  discover  defects," 
is  subject  to  criticism,  if  standing  alone,  yet 
when  read  with  the  preceding  instruction, 
and  in  connection  with  the  facts,  and  with 
the  remainder  of  the  instruction,  "that  it 
is  not  his  duty  to  inquire  into  the  safety 
of  the  machinery  or  place  of  work  tumiahed 
him  by  the  master  with  or  upon  which  to 
do  the  work;  the  servant  has  a  right  to  rely 
upon  the  master  to  furnish  him  a  reasonably 
safe  place  to  work,  and  reasonably  safe  ma- 
chinery, and  place  to  work  with,  because  it 
is  the  master's  duty  to  do  so,  and  the  servant 
may  justly  aasume  that  the  master  has  done 
his  duty  and  furnished  him  reasonably  safe 
place,  machinery^  and  structure,"  there  it  no 
reversible  error  in  such  instmctions  read  to- 
gether.— Hersperger  v.  Pacific  Lnmber  Co., 
4  CaL  App.  460,  88  Pae.  ES7,  591. 

[m]  Where  the  court,  in  submitting  to  the 
jury  the  question  of  fact  whether  tbe  persona 
claimed  to  be  independent  eontractora  were 
auch  or  mere  servants  of  the  defendant, 
properly  instructed  them  aa  to  the  law  of 
the  case,  though  it  may  have  been  unneces- 
sary to  detail  the  evidence,  the  action  of  the 
court  in  calling  attention  particularly  to  the 
evidence  which  must  be  the  basis  of  the 
jury's  finding  cannot  be  successfully  assailed. 
Qiacomioi  v.  Pacific  Lumber  Ca„  6  Cal.  App. 
218,  89  Pae.  lOGS. 

[n]  The  defendant  was  entitled  to  have  the 
jury  instructed  that  prior  and  subsequent 
unsafely  of  the  machine  can  only  be  consid- 
ered as  bearing  upon  its  unsafety  at  the  . 
time  of  the  injury.  Where  the  court  gave 
such  instructions,  it  was  proper  to  refuse  a 
requested  instruction  by  the  defendant  which 
did  not  include  the  right  to  offer  subsequent 
evidence  of  unsafety  within  a  reasonable 
time,  aa  bearing  upon  the  question  of  un- 
safety when  the  injury  occurred. — Brunger 
v.  Pioneer  Boll  Paper  Co.,  6  Cal.  App.  691, 
92  Pae.  1043. 

[o]  Held,  that,  under  the  eircnrostaneea  of 
this  case  as  presented  by  the  record,  the 
foreman  was  not  merely  a  fellow- workman 
of  the  plaintiff,  but  was  the  representative 
and  agent  of  the  employer  whose  duty  it 
was  to  repair  and  adjust  the  machine.  In- 
structions asked  upon  the  theory  of  the  plain- 
tiff's duty  to  adjost  the  machine  were  prop- 
erly refused. — Brunger  v.  Pioneer  Boll  Paper 
Co.,  6  Cal.  App.  691,  92  Pae.  1043. 

[p]  Instructions  as  to  the  duty  of  the  em- 
ployer complained  of  cenld  not  have  misled 
the  jury,  by  reason  of  not  stating  the  whole 
law  on  that  subject,  where  it  appears  that 
the  court  repeatedly  elsewhere  stated  that 
the  duty  of  the  defendant  was  performed, 
if  it  exercised  reasonable  and  ordinary  care 
in  the  selection  of  the  elbow  which  exploded. 
De  Witt  V.  rioriston  Pulp  A  Paper  Co.,  7  Cal. 
App.  774,  ge  Pae.  397. 

[q]  An  objection  to  the  instructions  given 
that  they  Ignored  the  queatioos  as  to  the 
knowledge  of  the  deceased  as  to  the  defec- 
tive elbow,  and  his  assumption  of  risk  of 
the  danger    thereof,    was    untenable    where 
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tharo  wms  no  evidence  tendiag  to  show  neh 
knowledge  of  the  deceased  or  hia  auump- 
tioD  of  each  risk. — De  Witt  t.  Floristoo  Pulp 
ft  Paper  Co.,  7  CsJ.  App.  774,  90  P»e.  397. 

ft]  It  was  error  for  the  eonrt  to  refuse  to 
give  instmetiou  requested  b7  the  defendsiit, 
based  upon  aa  issue  presented  hj  the  an- 
swer, to  which  proof  was  addressfd,  and 
which  was  otlierwise  wholly  ignored  b^  the 
court,  relating  to  the  facts  that  the  place 
where  plaintiff  was  working  was  constantly 
changing,  and  that  such  chance  was  broaght 
about  by  plaintiff  or  his  felTow-seTTanti  in 
the  progress  of  the  work.  Such  instmetions 
should  have  been  given  in  connection  with 
the  instructions  in  regard  to  a  "safe  place 
to  work." — Pre  t.  Standard  Portland  Cement 
Co.,  ft  CaL  App,  E9:,  100  Pae.  122, 

§  67.    Tordlct  and  Findlngt. 

[a]  Where  one  of  the  issues  submitted 
read:  "Was  the  unsecured  coeilition  of  the 
plank,  from  which  plaintiCt  fell,  open  to  the 
view  and  observation  of  the  plaintiff,  and 
could  the  plaintiff  have  found  ont  the  nn- 
secnred  condition  of  said  plank  bv  looking 
at  itt"  And  the  eonrt  properly  Inatnieted 
the  jury  that  an  employee  assumes  risks  of 
a  danger  which  he  knew,  or  which  was  so 
obvious  that  he  mnst  have  known,  and  that 
"if  the  plaintiff  failed  to  use  ordinary  care 
for  his  own  protection — did  not  look  ont 
properly  for  himself,  that  he  was  guilty  of 
contributory  negligence" — if  the  jury  were 
unable  to  find  upon  that  issue,  they  were 
not  eotitled  to  render  a  general  veraiet  in 
favor  of  plaintiff,  contrary  to  the  instruction 
bearing  upon  that  issue.— Lais  en  v.  Leon- 
haidt,  S  CaL  App.  220,  96  Pae.  3S5. 

§  88.    BevlSW. 

[a]  Where  a  complaint  for  Injuries  from 
unesploded  blasts  in  a  mine  was  framed  un- 
der the  rule  that  it  is  the  master's  duty  to 
inform  the  servant  of  latent  or  extraordinary 
dangers,  of  which  the  master  has  knowledge 
and  the  servant  has  not,  and  the  answer 
took  no  issue  upon  the  averment  of  defend- 
ants' knowledge,  and  rested  the  defense  upon 
the  averment  that  plaintiff  waa  informed 
of  the  unezploded  blaats  before  he  went  to 
work,  the  admission  of  such  knowledge 
eliminatea  all  question  as  to  the  negligence 
of  fellow -servants,  and  the  evidence  being 
conflicting  as  to  whether  or  not  plaintiff  was 
informed  of  the  danger,  the  verdict  of  the 
jury  for  the  plaintiff  cannot  be  disturbed 
upon  appeal. — Bone  v.  Ophii  Silver  Min.  Co., 
149   Cal.  293,  BO  Pae.  685. 

[bj  In  an  action  by  plaintiff,  who  waa  an 
engineer  in  the  employment  of  defendant, 
to  recover  damsgea  from  the  fall  of  defend- 
ant's railroad  trestle,  owing  to  the  alleged 
negligence  of  the  defendant,  where  the  ver- 
dict was  for  the  plaintiff,  and  the  evidence 
for  the  plaintiff  was  sufficient  to  warrant 
the  ^ury  In  finding  both  that  the  trestle  was 
originally  defectively  eonstcucted  and  that 
at  the  time  it  fell,  some  twelve  years  after 
its  construction,  its  timbers  had  become  rot- 
ten and  insecure  to  such  an  extent  as  to 
render  the  trestle  unfit  for  the  purpose  tor 


which  it  was  constmcted  and  beine  used, 
the  finding  of  the  jury,  under  confiiettng  evi- 
dence for  the  defendant,  le  conclusive,  aea 
not  subject  to  review  upon  appeal. — Bundj 
V.  Sierra  Lumber  Co.,  149  Cal.  772,  87  Pse. 
822. 

[e]  A  general  objection  to  an  inquiry  sf 
such  expert  witness  as  to  "whether  that  wai 
the  safe  way  for  the  construction  of  a  tieille 
or  bridge  of  that  kind,  coniidering  the  pur- 
pose for  which  it  waa  used,"  to  which  tbe 
witness  responded  in  the  negative,  that  the 
inquiry  waa  "immaterial,  incompetent,  and 
irrelevant,"  was  properly  overruled.  Such  ob- 
jection did  not  include  the  objections  that 
the  matter  was  not  a  proper  subject  for 
expert  testimony,  or  that  the  wit d ess  had 
not  qualified  as  an  expert,  and  those  special 
objections  cannot  be  urged  upon  appeal  for 
the  flrat  time. — Bundy  v.  Sierra  Lumber  Co., 
149  CaL  772,  S7  Pae.  022. 

[d]  In  such  an  action,  although  there  may 
have  been  sufficient  evidenee  to  have  war- 
ranted llie  jur^  in  finding  that  the  company 
had  been  negligent  in  the  matter  of  inspect- 
ing the  defective  car,  if  such  negligence  is 
not  shown  as  matter  of  law,  this  court  esa- 
not  say,  in  the  face  of  such  instmctioDi, 
that  the  jury  so  fonnd,  in  order  to  suitain 
a  verdict  for  the  plaintiff. — Fogarty  7.  South- 
em  Paeifie  Co.,  151  Cai.  785,  91  Pae  650. 

[e]  In  an  action  by  a  servant  for  injuries 
received   through   the  alleged  negligence  of 


plaintiff,  the  court  granted  a  new  trial  o 
the  BOle  ground  that  it  erred  in  denying  de- 
fendant'a  motion  for  nonsuit  on  the  plaintilTi 
evidence,  thongti  this  eourt  is  not  limited  in 
its  review  of  the  order  to  the  ground  thus 
assigned,  it  is  sufficient  that  the  order  may 
be  sustained  on  such  ground. — Brett  v.  Frank 
ft  Co.,  1S3  Cal.  267,  94  Pae.  1051. 

[f]  In  such  aa  action,  where  the  plaintiff 
sought  to  hold  the  defendant  liable  npon  the 
theory  that  it  had  failed  to  uae  reasonable 
care  in  the  matter  of  furnishing  suitable  ap- 
pliances to  the  plaintiff  with  which  to  work, 
and  alao  upon  the  theory  that  it  bad  negli- 
gently sent  him,  without  warning,  to  work 
iQ  a  dangerous  place,  and  it  is  impossible  to 
determine  from  the  record  npon  which  the- 
ory the  jury  rendered  a  verdict  against  the 
defendant,  a  reversal  will  be  ordered,  if  any 
prejudicial  error  was  committed  by  the  trial 
court  in  regard  to  the  issue  relative  to  the 
furnishing  of  suitable  appliances. — Storae  v. 
Mariposa  Commereial  ft  Uining  Co.,  153  CaL 
516,  97  Pae.  06. 

[^]  In  an  action  to  recover  for  peraonal 
In.-juries  to  a  brakeman  on  a  railroad  train, 
alleged  to  have  been  occasioned  tbrongh  the 
incompetency  of  the  conductor  of  the  train, 
testimony  for  the  plaintiff  having  a  tend- 
ency to  show  that  it  was  not  the  custoot  of 
the  defendant  to  examine  persons  as  to  their 


fercd  by  the  defendant  on  tbe  trial  as  to  his 
qualifications  amounts  to  a  practical  admis- 
sion that  he  had  not  been  so  examined. — Low* 
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[b]  Where  thero  was  no  taatimoD^  indicat- 
ing tlk&t  the  deceased  was  negligent,  and  the 
evidence  was  eouflieting  ai  to  the  condition 
and  strength  of  the  trestle,  and  aa  to  the 
effect  of  TOt  theranpon,  and  there  was  no 
donbt  that  it  broke  down  while  the  train  was 
npoD  it,  npou  which  the  deceased  was  killed, 
the  verdict  against  the  defendant  cannot  be 
distarbed. — Bo  wen  t.  Sierra  Iiumber  Co.,  8 
CaL  App.  312,  84  Pac.  1010. 

[i]  In  an  action  ij  a  servant  for  Injariea 
resDltin^  from  the  negligence  of  the  master 
il  providing  an  unsafe  place  for  work,  where 
the  verdict  was  for  the  plaintiit,  and  the 
evidence  aet  forth  in  the  bill  of  exception* 
is  conflicting,  and  no  errora  are  assigned  in 
the  admission  of  evidence,  tbe  evidence  will 
not  be  reviewed  npon  the  defendant's  appeai. 
Hsisperger  t.  Pacific  Lumber  Ca.,  i  CaL  App. 
460,  88  Pac.  5S7,  5B1. 

[j]  Where  the  evidence  shows  that  the  case 
W8B  one  of  defective  materials  furnished  b^ 
the  master  for  tbe  coBBtructian  of  tbe  scaf- 
folding, and  that  his  duty  was  neglected  in 
that  respect,  the  verdict  for  the  plaintiff  will 
not  be  ^tnrbed  upon  appeal. — Bort  V.  Quadt, 
8  CaL  App.  290,  88  Pac.  SIS. 


to  him  from  the  UveiT-stable,  the  horse  ran 
awaj  to  the  injury  of  plaintiff,  the  defend- 
ant company  is  responsible  for  the  injury. — 
Biordan  v.  Oas  Consumers'  Am.,  i  Cal.  App. 
036,  88  Pae.  809. 
[c]  It  was  tbe  dntj  of  the  snperintendent, 
in  the  line  of  his  employment,  to  care  for 
the  horse  and  feed  it  during  the  noon  hour; 
be  waa  snoerintendent  during  the  noon 
bom  as  well  as  durine  the  business  hours, 
and  could  not  depart  from  bis  duty  of  car- 
ing for  the  horse  at  noon. — Riordan  v.  Qas 
Consnmen'  Aasn.,  4  Cal.  App.  63S,  88  Pac. 


[a]  Where  a  bicycle  rider  waa  properly  rid- 
ing on  a  well-deAned  bicycle  path  on  the  ex- 
treme right  of  a  public  street  near  tbe  side- 
walk, the  driver  of  a  delivery  wagon  going 
In  the  opposite  direction,  or  who  swung  to 
the  left  across  the  path  of  the  bicycle  rider, 
is  charged  by  law  with  the  duty  of  careful 
observation  of  the  situation,  so  as  to  avoid 
a  collision,  and  inattention  of  the  driver 
leading  to  a  collision  with,  and  injury  to,  the 
bicycle  rider  is  not  to  be  excused,  ana  his 
employers  are  liable  for  the  resulting  injury. 
Wistrom  V.  Redlick  Bros.,  6  CaL  App.  671,  98 
Pac  1048. 


A.  ACTS  OB  OUISSIONS  OF  BEBVANT. 
§  sg.    Nature  of  Master's  LlabOltr. 

[a]  Tbe  principle  of  respondeat  superior 
does  not  apply  where  tbe  negligent  or  wrong- 
ful act  ie  that  of  an  independent  contractor 
«r  bia  servant^  unless  the  master  has  been 
guilty  of  negligence  In  contracting  with  an 
unfit  person.— Co Igrove  v.  Smith,  102  CaL  220, 
36  Pac  411,  £7  L.  R.  A.  GBO. 

5  91.     Scope  <rf  Employment 


ently  without  any  reference  to  the 
for  which  be  is  employed,  and  not  for  the 
purpose  of  performing  the  work  of  bis  em- 
ployer, but  to  effect  some  independent  pur- 
pose of  his  own;  yet  the  master  is  civilly 
responsible  for  the  negligent  acts  of  bis 
servant  committed  while  in  bis  service  and 
witbin  tbe  scope  of  his  employment — that  is, 
the  transaction  of  his  master's  business.  The 
question,  generaUy,  is  whether  the  servant, 
at  the  very  time  of  the  alleged  act  of  neg- 
ligence, bad  departed  from  Me  employment, 
or  whether  be  departed  from  or  neglected  a 
doty  in  the  time  of  his  employment. — Rior- 
dan V.  Oas  Consumers'  Assn.,  4  Cal.  App,  639, 
68  Pac  809. 

[b]  Where  defendant  company  hired  a  horse 
and  buggy  for  the  continual  and  regular  use 
of  ita  snperintendent  durine  each  day,  in  the 
line  of  its  employment,  from  8  o'clock  in 
the  morning  until  G  o'clock  in  the  evening, 
with  tbe  privilege  of  luncheon  during  the 
noon  hour,  and  in  the  careless  handliog  of 
tbe  horse  for  the  purpose  of  feeding  it  at 
th«  noon  boor  in  Tiolation  of  the  instruction! 


S  96-    Oontractor  Independent  of  Principal 
Employer. 
[a}  Under   the   contract   referred   to   in   the 

opinion,  as  well  as  from  the  evidence  of  the 
surrounding  cireumstsnees,  it  is  held  that  the 
defendant  dredging  company,  who  had  con- 
tracted to  furnish  a  ditching  dredger  and 
fully  equipped  crew  for  the  purpose  of  cut- 
ting a  ditch  through  farming  lands  belonging 
to  tbe  other  defendants^  was  an  independent 
contractor,  and  solely  liable  for  damages  re- 
sulting to  an  adjoining  land  owner  for  the 
negligent  operation  of  tbe  dredger,  whereby 
his  lands  were  inundated  and  his  growing  crops 
destroyed. — Teller  v.  Bay  &  River  Dredging 
Co.,  ISI  Cal.  209,  90  Pac  942,  12  L.  B.  A., 
N.  S.,  267. 
[bj  Where  liability  depends  upon  negligence, 
an  independent  contractor  is  liable  for  the 
negligence,  and  not  the  party  who  lets  the 
contract. — Houghton  t.  Loma  Prieta  Lumber 
Co.,  152  Cat.  SOO,  93  Pae.  82,  14  L.  R.  A., 
H.  a,  913. 


dependent  contractor,  yet  the  owner  is  liable 
if  its  manager  or  agents  knew  of  their  dan- 

ferous  condition,  or  if,  as  careful  or  pru- 
ent  men,  they  should  have  Icnonn  it.  In- 
structions recognizing  this  rule  were  prop- 
erly given,  and  were  within  the  issues  pre- 
sented to  the  jury. — Wile  v.  Los  Angeles  Ice 
etc  Co.,  2  Cal.  App.  190,  83  Pac.  271. 

[d]  The  independeDCe  of  a  contractor  for 
stonework,  according  to  plans  and  specifica- 
tions, who  employs  his  own  servants  and 
means  of  construction  for  a  fixed  price,  is 
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not  affected  b^  the  fact  that  the  owner  bf 
himaelf  or  agent  hu  reserved  the  right  to 
euperviae  the  work  merelj  so  tfti  u  to  see 
that  it  U  done  seeordiugf  to  the  cootract,  nor 
b;  the  fact  that  the  owoer  is  a  builder,  who 
is  doing  his  own  woodwork. — Johnson  t.  Hel- 
bing,  6  CbL  App.  *ii,  BE  Pae.  360. 

[e]  The  owner  of  a  bnilding  in  proeeu  of 
erection  is  not  liable  for  injarj'  to  plaintiff 
hy  the  fall  of  a  projecting  stone  negligeotlj' 
left  bjr  serranti  employed  by  an  independent 
contractor  for  the  stonework  in  an  insecare 
position. — Johnson  t.  Eelbtng,  S  CaL  App. 
424,  92  Pae.  300. 


Vn.  ENPOECEMENT,  It  71-104. 
Vm.  INDEMNITY       AGAINST       LIENB, 
II  lOS,  lOe. 


C.    ACTIONa 
f  101.    iJk  OmenO. 

[a]  The  duty  was  east.  In  the  llrit  bitunce 
at  least,  upon  the  tiial  court  to  determine 
whether  the  teatimony  of  the  manager  and 
other  agents  and  enplojeea  of  the  defend- 
ant that  they  did  not  place  the  boards  there 
and  did  not  know  who  placed  them  there, 
was  snfflcient  to  rebut  the  presumption  aria- 
iDg  from  the  ether  facts.  The  jary  might  have 
Inferred  from  the  evidence  of  tbe  manager 
*hat  defendant  was  in  poaseaaion  of  the  prem- 
ises and  bad  authority  there,  and  that  he 
did  not  know  who  placed  the  boarda  there, 
that  he  did  not  want  to  know.  At  all  events, 
the  qnoBtion  who  placed  them  there  waa  one 
of  (act  for  the  jury. — Wile  v.  Los  Angeles 
Ice  etc.  Co.,  2  Cal.  App.  190,  83  Pac.  271. 

[b]  Held,  that  under  the  evidence  a  motion 
by  the  owner  of  the  bnilding  for  a  nonsait 
should  have  been  granted,  and  that  the  evl^ 
dence  is  Insufficient    to    auatain    a    verdict 


McElfEBNEY  ACT. 


MECHANICS'  LIENS. 

Inchida  (1*10(017  U"u  ^»  apecUla  real  property 

aa  ■ecnrltT  tot  tia  price  or  valae  of  work  partomaA 
•r  uatarlala  tnmUh*d  for  tlia  •rscUan,  Impror*- 
ment,  or  repair  ol  bnlUlnxa  er  otbei  atrBotnrea  on 
the  piopartr;  nktar*  and  srennds  of  inoh  lien*; 
what  piaptitr  Biar  l>e  inblected  to  snoh  Uans,  and 
br  whom  and  for  what  poipONa  piopertir  mar  be 
SDblaeted  tberato;  who  mar  b*  antlUad  to  tha  b«n»- 
fit  of  SDcA  Uans;  procatdUwa  to  acqnira  and  p«fMt 
rasb  Hens,  and  waiver,  dlicbai(«,  or  extlsfiililuiiant 
tliaieof;  bonds,  etc,  to  aacnre  aialnM  aneb  llani; 
prlorltlaa  of   lOoll   lleni;   and  •nforcamant  of  m>> 

L  NATDBB,  GEOXnTOS  AND  STTBJECT 
MATTEB  IN  6ENEBAL,  II  1-0^. 

A.  Nature  of  Liens  and  Lien  Lawa 

in   General    jg   1-4. 

B.  Property  Which  may  ba  Subject 

to  Lien,  II  5-6^. 
IL  RIGHT  TO  LIEN,  ||  7-26. 
EEL  PB0CEEDING8  TO  PEBFECT,  ||  27- 

51. 
IV.  OPEBATION  AND  EFFECT,  ||  U- 


i  S.    Oonstnctloa  and   OonrtltiitlOttaUtr  at 
Lien  Lawa. 

[a]  Tbe  doctrine  of  equity  that  a  promised 
performance  of  an  act  will  be  deemed  sn 
actual  performance  is  applied  only  in  aid 
of  justice,  and  never  in  aid  of  the  harsh  rule 
of  law  exacting  penalties  'and  forfeitures, 
which  equity  abhors;  and  so  far  as  the  etat- 
Dte  has  the  effect  of  compelling  the  owner 
of  the  building  to  pay  the  debt  twice,  it  it 
highly  penal,  and  should  be  strictly  con- 
strued m  his  favor. — Hampton  v,  Christeo- 
aen,  148  CaL  729,  84  Pae.  200. 

[b]  The  expense  of  filing  liens  is  properly 
included  as  part  of  the  "costs  and  diibnrae- 
meats"  upon  foredoaQre  thereof;  and  the  pro- 
vision of  the  code  for  the  allowanM  of  each 
ezpenao  aa  part  of  the  costs  is  not  nneon- 
■titutional.— Builders'  Supply  Depot  v.  O'Con- 
nor, 150  Cal.  265,  118  Am.  St.  Bep.  193,  8S 
Pae.  982,  17  L.  B.  A.,  N.  B.,  900. 

[c]  The  general  constitutional  principle  no- 
deriving  tbe  mechanics'  lien  law  is  that  the 
liability  of  an  owner,  who  has  on  hia  pan 

iplied  with  all  the  terms  of   a  valid  c" 


Mark*  Co.  v.  Spires,  154  Cal.  Ill,  97  Pac 
15Z. 

[d]  The  mechanic's  lien  law  is  remedial,  and 

should  be  liberally  construed  with  a  view  to 
effect  its  objeota  and  to  promote  Justice. — 
Newell  T.  Brill,  2  Cal.  App.  61,  88  Pac  76. 

[e]  SeeUon  1188  of  the  Code  of  CivU  Pro- 
cedure must  be  construed  in  harmony  with 
the  constitutional  proviaions  for  the  proteC' 
tion  of  the  liens  of  mechanics  and  material- 
men. A  statute  must  be  either  harmauized 
with  tbe  constitution  or  wiped  out  entirely. 
Southern  California  Lumber  Co.  r.  Peters, 
S  Cal.  App.  478,  86  Pac  816. 

§  4.    Objecti  of  tba  Btatntea. 

[a]  The  mechanic's  lien  law  U  tntended  to 
supply  the  means  for  the  enforcement  of  the 
conatitntional  right  of  lien;  and  it  must  be 
construed  with  a  view  to  accomplish  ita  con- 
stitutional pursoae.  In  interpreting  it,  it  is 
not  to  be  considered  as  a  general  law  relating 
to  contracts  and  contractual  rights,  but  a 
means  provided  whereby  a  laborer,  mechanic 
or  materialman  may  declare  his  intention  to 
oxerciae  his  constitutional  right  and  enforce 
Ilia  lien. — Los  Angeles  P.  B.  Co.  v,  Higgins, 
S  Cal.  App.  514,  97  Pae.  414,  4S0. 

B.    PBOPEETT    WHICH    MAT  BE    SUB- 
JECT TO  HEN. 
nt  GENEBAIi,  I  fi. 
FDBUO  BUILDINOS  OB  PBOPEBTT.  1 1%. 


DqitizedbyGoOt^le 


MECHANICS'  LIENB,  I,  B,  n,  ti  5-l«. 


nu 


HATfKB    or    THa      lUPKOTEUENT    IS     SZH- 

ERAL.  IT. 
RATUBB  OF  THX  SEBTICES  BENSEBZD,  |  B. 
ADTHOKITT  TO  OONTEACT  OE  CONSSHT,  I  II. 
DKSCBtPTION   OF   PKOFERTY    OB  OHABAOTXB 

OP  WOBK,  i  IB. 
8TIPDLATI0N8    FOB    FAYUENTB,  I  IS. 
OOMFLETION      ACCOBDINO       TO       OONTBACTr, 

IIBW. 
PEBSOMS   SyriTLED,   IIT  QEIfBBAL,  |  tS. 
LIEN    OP    8DBCONTEAOTOR8    AND  CONTBAOT- 

OB-8   WOSKINOUEN   AND   UATEBIALUEM 

— BT    WABEANTT    IV    MAIN    OONTBAOT, 

BY  PAILCFBE  OF  OBIOINAL  OONTBA<7rOB 

TO  OOUPLETE  WOBS,  I  21. 

BY       PAYUENT       TO      FBINOIPAL      COM- 

TRACTOK,  1  SB. 

• BY    FREUATURE   PAY1IENT8.  |  24. 

BY    OFFSETS    OR    COUNTERCLAIMS    BS- 

TWEEN  OWNER  AND  CONTBACTOB,  I  SB. 

§  6.      In  C>«IMr«L 

[a.]  CouDteri  and  fiiturei,  ftdded  to  ft  bnild- 
iD^  in  aneh  »  manner  as  to  amount  to  a  "rB- 
psir  and  alteration"  of  the  building  and  per- 
maneotlj  attached  to  tbe  bnilding  are  subject 
to  lien.—MadBT]'  v.  Smartt,  1  CaL  App.  498, 
82  Pae.  SSI. 

§  eVt.    Public  Bofldlngi  or  Pnpedr. 

ia]   A    public   BehoolhoaH    cannot   be   inad« 
e   subject  of  a  mechanic's  lien. — Krnse  v. 
'Wilaon,  3  Cal.  App.  91,  64  Pac.  442. 

[b]  Tbe  policf  of  tbe  law  forbids  tb«  en< 
forcement  of  a  lien  apon  a  public  stmeture: 
And,  in  sneh  ease,  the  cxclnsiTe  method  of 
enforcing  a  lien  is  bj  notice  to  the  holder 
of  the  fSnd  provided  to  pay  therefor. — Gold- 
tree  V.  Gitf  of  Ssn  Diego,  8  Cat  App.  SOS, 
W  Pae.  219. 

n.  BIGHT  TO  UHH. 
§  7.  ITatare  of  the  Improremoiit  In  Oeusral. 
[»]  'Where  a  building  is  constructed  in  a 
permanent  manner  upon  land,  it  becomes  part 
of  it,  bnt  if  it  Is  constructed  with  a  lien 
theroon,  it  becomes  a  part  of  sach  land  sub- 
ject to  nteh  lien.  It  would  be  grossly  in- 
equitable that  owners  wbo  may  elect  to  treat 
•  building  as  a  trespass  and  remove  it  may 
also  elect  to  retain  it  with  knowledge  that 
it  ii  biudened  with  liens,  and  jet  hold  it 
ks  free  from  such  burden.  If  the  owners 
dsaire  to  avail  themselves  of  the  incidental 
benefit  of  the  structure  made  without  their 
antbority,  they  should  be  required  in  com- 
mon honesty  to  pay  liens  created  thereon  in 
good  faith,  without  knowledge  that  the  eree- 
tion  of  the  buildinr  was  unauthorized. — Linck 
T.  Meikeljohn,  2  Cal.  App.  SOd,  64  Pae.  806. 

S  8.    Natttre  of  the  Borvlcea  Bondond. 

Ta]  Though,  in  proper  eases,  the  value  of 
labor  ma^  be  euhaneed  by  the  use  of  tools 
And  appliances,  and  the  laborer  may  claim  a 
lien  for  said  value,  yet  this  rule  has  no  ap- 
plication where  one  merely  rents  appliances 
to  another  who  labors  on  the  Btrnctnre,  in 
which  ease,  tt  can  never  be  said  that  be  bas 
himself  bestowed  labor    on    that    atmctnrs 


witbin  tbe  meaning  of  oar  law, — Wood,  Ctir- 
tis  tc  Co.  T.  Eldorado  Lumber  Co.,  153  Cal. 
230,  129  Am.  St.  Bep.  80,  M  Pae.  877,  IB 
L.  S.  A.,  N.  S.,  68S. 

[b]  One  wbo  baa  let  horses  and  bamees 
beloD^ng  to  him  to  one  who  has  eontraeted 
to  bnild  a  railroad,  at  a  stipulated  price  per 
month,  tbe  contractor  having  full  control 
thereof  during  tbe  luring  and  having  em- 
ployed and  paid  the  drivers  thereof,  cannot 
be  held  to  have  bestowed  any  labor  upon  the 
raUroad,  or  to  be  entitled  to  enforce  any  lien 
thereon,  as  against  the  owner,  under  section 
11S3  of  the  Code  of  Civil  Procedure,  as  a 
sabcoD tractor. — Wood,  Curtis  &  Co.  v.  El- 
dorado Lumber  Co.,  153  Cal.  230,  126  Am. 
St.  Bep.  80,  04  Pae.  677,  16  L.  B.  A.,  N.  8., 
ESS. 

[c]  For  the  employment  of  plaintiff  ai  a 
watchman  while  the  claim  of  appellant  oil 
company  was  lying  idle,  he  Is  not  entitled 
to  enforce  liens,  and  must  look  only  to  the 
personal  liability  of  the  appellant. — Danald- 
Bon  V.  Orchard  Crude  Oil  Co.,  6  Cal.  App.  641, 
92  Pac.  1046. 

§  IS.    Atithori^  to  OontTACt  01  Consent. 

[a]  Persons  furnishing  materials  for  the 
erection  of  a  honse  by  a  contractor  who 
falsely  represented  himself  to  be  the  owner 
of  the  land  have  a  right  of  lien  upon  the 
bailding,  which  they  may  foreclose  and  sell 
as  against  tbe  true  owners  of  the  land;  and 
in  the  alisence  of  any  showing  by  them  that 
Its   removal   would   in   any  wise   injure   their 

Jroperty,  they  will  be  taken  as  having  luf- 
ered  no  injury  by  reason  of  tbe  sale  and 
removal  of  the  building, — Linck  v.  Uelkel- 
john,  2  Cal.  App.  506,  84  Pac.  309. 


ifding  provides  that  it  is  to  be  constructed 
"conformable  to  tbe  drawing*  and  specifica- 
tions ,  .  .  signed  by  the  parties  and  here- 
unto annexed,"  tbe  reference  is  fully  satis- 
fied by  paee^  of  specifications  and  sheets  of 
drawings  fastened  together  and  annexed  to 
the  contract  and  signed  on  the  last  page 
thereof  by  tbe  parties.  So  fastened  together 
and  annexed  to  the  contract  the  drawing* 
and  specifications  in  fact  constitute  one  docu- 
ment fully  identified  as  to  the  signature!  of 
the  parties  in  tbe  manner  required  by  the 
contract  by  the  signatures  on  the  last  page. 
Sncb  a  contract  complies  with  tbe  require- 
ments of  the  mechanics'  lien  law,  and  ii  a 
valid  contract  as  between  the  owner  and  the 
contractor. — Howe  v,  Schmidt,  151  Cal.  436, 
SO  Pae.  10S6. 

§  le.    Btlpnlatlong  for  Paymeota. 

[a]  The  provision  in  such  contract  making 
the  whole  of  the  contract  price  due  and  pay- 
able at  tbe  completion  of  the  building  is  a 
substantial  departure  from  the  provision  of 
section  11S4  of  the  Code  of  Civil  Procedure 
declaring  that  one-fourth  of  the  price  must 
not  be  payable  until  thirty-five  days  there- 
after, and  that  within  thirty  days  after  com- 
pletion every  person  wbo  bsis  performed  labor 
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on  tht  bailding  or  fnrniBbed  materi&li  thtn- 
for  maj  tie  a  notice  ot  hit  claim  of  lien. — 


[b]  Under  section  1184  ot  the  Code  of  Civil 
Procedure,  where  the  contract  price  for  the 
erection  of  a  buildiog  exceeds  1 1,000,  the 
effect  of  a  provision  io  the  contract,  requir- 
ing that  the  final  payment  of  one-fourth  of 
the  price  shall  be  made  at  the  completion  of 
the  building  initead  of  at  least  thirty-five 
daj^  theresfter,  is  to  give  to  ail  persons  ex- 
cept the  contractor  ■  right  of  lien  for  the 
valne  of  the  labor  done  and  materials  fur- 
niehed  by  them  which  are  nsed  in  the  build- 
ing; and  a  person  otherwise  entitled  to  such 
lien  does  not  forfeit  his  right  thereto  by 
the  payment  to  him  pro  rata,  with  other  p«i- 
>oni  entitled  to  liens,  of  the  balance  due  on 
the  contract  price.  The  judgment  foreclos- 
ing such  a  lien  cannot  provide  for  a  personal 
judgment  against  the  owner  for  any  balance 
remaining  due  the  claimant  after  tbe  appli- 
cation of  the  proceeds  of  the  property  there- 
on.— Merced  Lumber  Co.  v.  Bruschi,  152  Cal. 
872,   92  Pbc.  844. 

[c]  The  mere  statement  in  the  contract,  for 
tbe  benefit  of  the  contractor,  that  the  owner 
might  pay  the  whole  amount,  when  receipts 
were  produced,  cannot  be  construed  as  a  sob- 
stantial  compliance  with  the  statute  as  to 
the  last  payment,  or  even  an  attempt  in  that 
direction,  where  it  appears  that  the  whole 
contract  price  was  payable  upon  completion, 
and  the  last  payment  was  treated  by  the  par- 
ties SB  the  completion  payment,  the  amount 
of  which  was  depleted  by  the  expenses  of 
completion  made  necessary  by  the  contrac- 
tor's abandonment  of  the  contract. — Stimson 
Mill  Co.  V.  Nolan,  6  Cal.  App.  764,  01  Pac 
262. 

[d]  Where  the  work  on  a  building  to  cost 
$3,100  was  commenced  and  materials  far- 
Dished  prior  to  the  execution  and  record  of 
the  contract,  and  it  omitted  to  provide  for 
the  final  payment  of  twcnty-flve  per  cent  of 
the  contract  price  at  leaet  thirty -five  days 
niter  completion  of  tbe  building,  tbe  contract 


Pae.  ! 

fi  leyj.    Oompl«tioii  AcconUnc  to  Contract. 

(a]  Where  the  written  contract  for  a  build- 
log  is  altered  by  an  executed  oral  agreement 
and  the  work  is  completed  according  to  the 
contract  as  altered,  the  lien  is  not  lost  by  a 
failure  to  complete  tbe  work  according  to  tha 
terms  of  the  written  contract. — Audenon  V. 
Johnston,  120  Cal.  657,  63  Pac.  261. 

S  18.    Persona  Entitled,  In  GwieraL 


terials  furnished  by  it,  merely  because  one 
of  the  partners, .  solely  in  hie  individual  ca- 
pacity, was  a  surety  on  the  contractor's  bond 
and  had  guaranteed  the  delivery  of  the  build- 
ing free  of  liens.— Burnett  t.  Olas,  154  Cal. 
24S,  97  Pae.  423. 


[b]  Although  a  Bnretf  on  the  bond  of  the 
contractor  ean  enforce  uo  lien  while  tbe  ob- 
ligation subsists,  especially  if  lieni  tie 
claimed  in  exceas  of  the  bond,  yet,  when  lie 
has  been  discharged  as  surety,  by  msterisl 
changes  in  the  plans  of  the  building  to  which 
the  bond  relates,  to  which  he  has  not  con- 
sented, hs  may  enforce  a  lien  for  labor  done 
and  materials  furnished  for  the  bnildiag  by 
the  express  authority  of  the  owner.— Bar- 
rett-Hicks Co.  V.  Qlas,  9  CaL  App.  491,  99 
Fac  856. 

S  ZlVi.  Lien  of  Sabeontracton  and  Oontrae- 
tor's  Woi^lngmen  and  Matertalmoi— By 
Wanuity  In  Main  Contract, 
[a]  Where  tbe  contract  between  a  subcon- 
tractor and  the  original  contractor  for  the 
erection  of  a  building  related  solely  to  the 
doine  of  a  particalar  portion  of  the  work  on 
the  building  according  to  tbe  requirements 
of  the  specifications  in  the  main  contract  as 
to  such  work,  the  subcontractor  is  only  bound 
by  the  terms  of  his  agreement  in  that  re- 
spect, and  is  not  affected  by  other  provisioat 
in  the  main  contract  between  tbe  owner  and 
original  contractor  expressly  warranting  that 
the  latter  would  deliver  the  building  prop- 
erly and  entirety  finished  and  "io  an  undsin- 
agcd  state." — Mannix  v.  Tryon,  153  Cal.  31, 
91  Pac.  9S3. 

8  22.    B7  FoUnre  of  Original  Oontiactoi 

to  Oomplete  Work. 

[a]  A  materialman  is  not  required  to  ascer- 
tain whether  or  not  material  ordered  by  a 
building  contractor  for  use  in  a  building  con- 
forms to  the  requirements  of  the  agreement 
between  the  contractor  and  the  owner.  His 
contractual  relations  are  solely  with  the  con- 
tractor dealing  with  him,  and  he  simply  fur- 
nisbes  material  as  directed  by  the  party  with 
whom  be  contracts.  He  is  under  no  legal 
obligation  to  the  owner  to  see  that  tbe  con- 
tractor complies  with  his  contract,  and  so  far 
as  his  right  to  a  lieu  is  concerned,  is  war- 
ranted in  assuming  that  the  contractor  is 
fulfilling  his  contract  with  the  owner.  This 
is  true,  in  the  absence  of  bad  faith  on  lui 
part,  notwithstanding  he  may  know  that  ma- 
terial ordered  may  not  be  in  all  respects  as 
provided  by  the  written  contract  on  file. — 
Howe  V.  Schmidt,  ISl  Cal.  436,  90  Pae.  1036. 

[b]  Where  a  valid  contract  in  writbg  for 
the  erection  of  a  building  has  been  execnted 
and  filed,  and  the  work  thereunder  has  been 
abandoned  by  the  contractor  before  comple- 
tion, the  amount  of  the  contract  price  ap- 
plicable to  the  liens  of  other  persons  than 
the  contractor  is  to  be  determined  in  accord- 
ance with  section  1200  of  tbe  Code  of  Civil 
Procedure.  Under  that  section,  if  the  pay- 
ments made  by  the  owner  puranant  to  the 
contract  amounted,  at  tbe  time  of  the  sbaD- 
donment,  to  more  than  the  value  of  tbe  work 
and  materials  then  done  and  furnished,  esti- 
mated by  the  standard  of  the  whole  contract 
price,  no  part  of  tbe  contract  price  is  appli- 
cable to  the  payment  of  liens,  and  lien  elum- 
ants  must  look  to  their  personal  claim  against 
the  contractor. — Hollmnn-Marks  Co.  v.  Spires. 
154  Cal.  Ill,  97  Pac.  152. 
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[e]  trnder  aneb  cirenmstaneei,  tbe  flnal  pay- 
ment of  at  least  twenty-flve  per  cent  of  the 
contract  price,  which  under  aection  1184  of 
the  Code  of  Civil  Procedure  must  be  made 
pajable  not  lew  than  thirtj-flve  daja  after 
the  final  completion  of  the  contract,  cannot 
b«  resorted  to  b^  the  Hen  claimanta. — Hoff- 
man-Marki  Co.  v.  Spirea,  154  Cal.  Ill,  97 
Pat  152, 

[d]  Where  a  valid  contract  in  writing  for 
the  erection  of  a  building  has  been  executed 
and  filed,  and  the  work  theraundei  ha*  been 
abandoned  b^  the  contractor  before  comple- 
tion, lien  elaimanta  who  fumished  work  and 
materials  to  the  contractor  before  abandon- 
ment bavB  no  right  to  resort  to  tbe  final 
payment  of  twenty-five  per  cent  of  the  con- 


[e]  Wliere  a  valid  contract  in  writing  for 
the  erection  of  a  building  has  been  executed 
and  filed,  and  tbe  work  thereunder  has  been 
abandoned  bj  the  contractor  before  comple- 
tion, the  amount  of  the  contract  price  ap- 
plicable to  the  liens  of  other  persona  than 
the  contractor  la  to  be  determined  in  accord- 
auee  with  section  lEOO  of  the  Code  of  Civil 
Procedure.  Under  that  section,  Lf  the  pay- 
ments made  by  the  owner  pursuant  to  the 
contract  amounted,  at  tbe  time  of  abandon- 
ment, to  the  same  snm  as  the  value  of  the 
work  and  materials  then  done  and  furnished, 
eatimated  by  tbe  standard  of  the  whole  con- 
tract price,  no  part  of  the  contract  price  is 
applicable  to  tbe  payment  of  liens.  Such 
construction  la  not  in  violation  of  tbe  pro- 
vision of  the  state  constitution  recognizing 
the  right  of  mechanics  and  others  to  liena. — 
Scheorer  &  Co.,  Inc.,  v.  DeouDg,  154  Cal.  136, 
07  Pac.  159. 

K]  If  there  ia  a  valid  contract,  .and  an 
ndonment  of  work  by  tbe  contractor  be- 
fore completion,  section  1200  of  the  Code  of 
Civil  Procedure  fninisbea  the  rule  (or  deter- 
mining tbe  extent  to  which  tbe  property 
of  tbe  owner  ia  liable  for  liens  of  laboten 
and  materialmen.  When  it  appears  that,  at 
the  time  of  the  cessation  of  work,  the  value 
of  the  work  already  performed  and  materials 
furniabed,  including  materials  upon  the 
gronnd,  eatimated  by  tbe  standard  of  tbe 
whole  eontraet  price,  was  only  tbe  sum  ol 
£46  in  excess  of  the  sums  paid  under  the 
contract,  no  lien,  whatever  its  amount,  can 
be  enforced  against  tbe  property  in  excess 
of  that  sum.— Duffy  Lumber  Co,  v.  Stanton, 
«  Cal.  App,  38,  98  Pae.  36. 


§  23. 


tor. 


-  By  Pajinont  to  Principal  Oontno- 


[a]  A  materialman  employed  by  a  subcon- 
tractor may  aerve  a  notice  on  the  owner  of 
the  property  of  bis  claim  for  reimbursement 
for  the  materials  furnished  to  tbe  subcon- 
tractor and  nsed  in  the  building,  and  his  equi- 
table garniabment,  and  the  enforcement  of 
his  lien  cannot  be  affected  by  a  full  payment 
made  by  the  contractor  to  tbe  aobcon tractor. 
Los  Angeles  etc.  Brick  Co.  v.  Los  Angeles 
etc  Dev.  Co.,  7  Cal.  App.  400,  94  Pac,  775. 


S  24,    — —  By  Fmnatnr*  Paymsnta. 

[a]  A  provision  in  a  building  eontraet  re- 
serving the  payment  of  only  twenty  per  cent 
of  the  contract  price  for  tbirty-flve  days  af- 
ter the  completion  of  tbe  building  ia  not  a 
eompliance  with  aection  11S4  of  the  Code  of 
Civil  Procedure,  which  requires  tbe  reserva- 
tion of  at  least  twenty-flve  per  cent.  Sacb 
a  departure  from  the  requirement  of  the 
statute  subjects  the  property  to  liens  in  favor 
of  thoae  doing  labor  or  fumiahing  materiala 
to  the  same  extent  that  it  would  have  been 
had  there  been  no  contract,  and  tbe  labor 
and  materials  bad  been  furnished  at  the  per- 
Bonal  inatance  and  request  of  tbe  owners. — 
Burnett  v.  Olas,  154  Cal.  249,  97  Pac.  423. 


g  26.    By  Offset!  or  Oonntetclaliiia  Be- 
tween Owner  and  Contractor. 

[a]  Where  tbe  contractor  was  unable  to  ob- 
tain credit  from  materialmen  to  complete 
tbe  building,  and  at  bia  request  the  owner 
guarantees  bia  obligation  to  pay  them,  un- 
der agreement  that  tbe  amount  should  be 
deducted  from  the  completion  payment  due 
the  contractor,  and  the  owner  paid  tbe 
amount  after  the  completion  payment  became 
due,  and  made  tbe  agreed  deduction,  his  mere 
guaranty  cannot  be  deemed  a  payment  be- 
fore maturity  prohibited  by  aection  1184  of 
the  Code  of  Civil  Procedure  as  against  other 
creditors  of  the  contractor,  who  had  neither 
filed  liena  nor  given  notice  to  witbbold  tbe 
completion  payment. — Hampton  v.  Christen- 
■eo,  148  Cal.  729,  64  Pac.  200. 

[b]  The  owner  should  be  allowed  to  deduct 
from  the  completion  payment  materiala  uecea- 
aarily  aup plied  by  tne  owner,  by  reason  of 
tbe  failure  of  the  contractor  to  place  them 
in  the  building,  and  also  stipulated  damages 
arising  under  tbe  terms  of  tbe  contract  for 
delay  of  the  contractor  in  the  completion  of 
tbe  work. — Hampton  v.  Chriatensen,  148  Cal. 
729,  S4  Pac.  200. 

[e]  Any  eiceaa  due  to  the  owner  under  tbe 
contract,  above  the  amount  of  the  completion 
payment,  cannot  be  deducted  from  tbe  final 
payment  of  twenty-five  per  cent  to  tbe  in- 
jury of  lien  claimants;  but  the  owner's  right 
of  recovery  for  anch  excesa  ia  against  the 
contractor  alone.— Hampton  v.  Cbristenaen, 
146  Cal.  729,  84  Pac.  200. 

m.    FBOOEBDINCU}  TO  PEBFEOT. 

KECEaSlTT    FOR    COMPLIANOS    WITH    8TATD- 

TOBT  PROVISIOHa,  1  87. 
ALTEBNATIVB    PROCEEDINOB,  »  3TH, 
HOTICE  TO  OWNER  IN  QENEBM/,  |  3B. 

NECESBITT  OP,  t  SB. 

REQUISITES  AND   SUFFIOIKNCY,  |  SO. 

FILINO   CONTRACT   IK   OENERAL,  |  SI. 

NB0ES81TT  FOR.  t  B2. 

BEQDiaiTEB    AND    SOJTIOIENCT,  |  SB. 

TIUE    FOB    FILING    CLAIM    OB    STATEMENT, 

ise. 

OOUPLETtON    AND 

IMG    AND    BVIDBNCE    '. 

~—~  CESSATION     OF     WORK      OR     ABANDON- 
MENT BT  PRINCIPAL  CONTBACTOB,  I  88. 

FBBHATCRE        FILING       AND        EFFEOT 

THEREOF,  I  40. 


OF    BOILD- 
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DESIONATIOK    OF     ZUPLOYEB  OE    0O». 

TRAOTOK,  t  *S- 

STATEMENT  AS  TO  AUOONT  DUB  OB  TO 

BECOME    DCE,  |«S. 

8UFFIC1EH0T    IK    QKNEBAI^  |  47. 

S  27.  NM«Mdtr  for  Oompliuiee  witb  Stetn- 
tory  Prorisiotifl. 

[a}  Sectioni  1183  and  1184  of  the  Code  of 
Civil  Procedure,  lerulatinE  tht  temiB  rsqaired 
for  the  validity  of  buildmg  contracts  iii  ex- 
CM!  of  tl,000,  are  not  invalid,  u  impairing 
anj  existing  right  of  the  owner  of  the  prop- 
erty. Those  sectionB  «onfer  a  right  not  pre- 
vioualj  existing,  hj  which  his  liability  is  cor- 
taiJed;  if  these  sectioni  did  not  exist  or 
art  not  complied  witb,  the  constitution  it- 
self guarantees  a  lien  to  the  full  value  of  all 
labor  or  material  bestowed  or  furnished.  The 
owner  cannot  be  injured,  but  is  afforded  se- 
enrity,  if  be  hsnestlT  complies  with  those 
sections. — Stimson  Mill  Co.  v.  Nolan,  S  Cal. 
App.  754,  91  Pac  262. 

[b]  One  who  desires  to  avail  himself  of  the 
proTisiona  of  the  mechanic's  lien  law,  so  as 
to  char^  the  land  or  bnilding  of  a  third 
party  with  a  debt  incurred  by  another,  mast 
substantially  comply  witb  the  statutory  re- 
quirements as  to  making  out  in  writing  and 
verifying  his  claim  of  lien.  The  eonrts  have 
no  power  to  dispense  with  the  plain  require- 
ment of  the  statute.— Hogan  t.  Biglar,  8  Cal. 
App.  71,  B6  Pac  97. 

§  27V,.    AltwnatlTa  Proceodlngi, 

[a]  Two  methods  are  provided  by  taw  for 
giving  notice  of  a  claim  of  lien:  one,  by  ~ 


Hubbard  v.  Lee,  6  Cal.  App.  «02,  QS  Pic 
744. 

[e]  Liens  npon  a  fund  are  aa  fnlly  of  equi- 
table cognizance  aa  in  the  case  of  liens  npon 
property,  notwithstanding  the  liens  apoa  the 
(and  are  created  by  law.— Qoldtree  v.  City 
of  San  Diego,  8  CaL  App.  505,  97  Pac.  210. 

g  29.    HecflMl^  of. 

[a]  Under  section  1184  ef  the  Code  of  Civil 

Procedure,  a  materialman,  who  fnrniahes  ma- 
terials to  a  anbeontractor  for  nae  in  a  build- 
ing, cannot,  by  serving  notice  of  his  claim 
on  the  contractor,  intercept  the  moneys  which 
may  be  doe  from  the  contractor  to  the  eob- 
eoDtractor. — Knue  r.  Wilson,  3  Cal.  App.  91, 
84  Pac  442. 

S  30.    B«aalsltaa  and  Snlllclency. 

[a]  A  notice  of  mechanic's  lien,  snfficient  as 
to  toe  owner,  cannot  be  void  aa  to  third  per- 
sons without  knowledge  of  the  extrinsic  facts. 
Union  Lumber  Co.  v.  Simon,  150  Cal.  751,  S» 
Pac  1077,  108L 

[b]  Where  the  fact  appears  that  the  flicd 
price  stated  was  the  market  price,  no  injury 
can  resolt  to  the  owner;  nor  can  the  mis- 
statement be  regarded  as  material. — Star  Mill 
and  Lumber  Co.  v.  Porter,  4  Cal.  App.  470,  SS 
Pac  497. 

[c]  Whether  the  full  amount  of  the  contract 
price  is  stated  with  credits  in  the  notice  of 
lien  or  the  true  amount  due  after  deducting 
credits  is  stated  ia  immaterial,  provided  the 
facts  were  correctly  stated. — Star  Mill  and 
Lnmber  Co.  v.  Porter,  4  CaL  App.  470,  S3  Pac. 
497. 

5  31.    Filing  OoDtiact  la  General. 


cedore,  and  the  other,  by  notice  to  the  holder 
of  the  fund  earned  by  the  claimant  nnder 
section  1184  of  the  same  code. — Goldtree  v. 
City  of  Ban  Diego,  8  Cal.  App.  605,  07  Pan. 
216. 

§  2B.    Notice  to  Owner  In  QeneraL 

[a]  Under  a  notice  by  a  lien  claimant  to 
the  owner^  which,  thouah  inartificially  drawn, 
was  sufficient,  nnder  the  requirement  of  see- 
tioD  1184  of  the  Code  of  Civil  Procedure,  to 
operate  as  a  garnishment  of  the  completion 
payment,  it  became  the  duty  of  the  owner 
to  withhold  sufficient  funds  therefrom  to  pay 
the  claim,  together  with  (100  attorneys'  fees 
and  estimated  costs;  and  his  subsequent  pay- 
ments after  service  of  the  notice,  though  legal, 
and  within  the  contemplation  of  the  contract, 
cannot  be  allowed  to  affect  so  much  of  the 
fund  as  was  thus  set  apart  by  force  of  the 
notice. — Hampton  v.  Christenseu,  148  CaL 
7E9,  84  Pac.  200. 

[b]  A  written  notice  of  lien  claimants 
served  upon  the  owner  of  the  property  for 
labor  and  materials  furnished  to  the  contrac- 
tor has  only  the  effect,  under  section  1184 
of  the  Code  of  Civil  Procedure,  to  intercept 
the  sum  then  due  from  him  to  the  contractor, 
and  cannot  make  him  personally  responsible 
to  the  lien  claimant*  beyond  tliat  amount. — 


cedure,  where  the  contract  is  void  for  fail- 
ore  to  record  the  same,  the  liability  of  the 
owner  ia  not  intended  to  extend  to  a  per- 
sonal Judgment  in  favor  of  lienholdcrs,  ont 
only  to  a  lien  for  the  value  of  their  claims 
of  lien,  if  properly  made  and  recorded,  and 
enforced  within  the  time  limited  by  the  code. 
Hubbard  t.  Lee,  6  CaL  App.  eoS,  92  Pac 
744. 

[b]  A  foreman  carpenter  employed  by  the 
owners  by  the  day,  the  amount  of  wbiise 
wages  finally  exceeded  the  sum  of  (1,000,  waa 
not  employed  under  a  void  contract,  becinie 
it  waa  not  in  writing  and  filed  for  record, 
where  his  employment  was  neither  for  a 
definite  period  nor  for  a  definite  amount  of 
work;  and  it  could  not  be  ascertained  at  the 
time  of  his  employment  whether  the  aggre- 
gate amount  of  bia  wages  would  exceed 
il,0OO,  and  there  waa  no  one  under  him  who 
could  claim  a  lien  against  hia  wages. — Ftra- 
ham  V.  California  etc  Trust  Co-  S  CaL  App. 
267,  Bfl  Pac.  788. 


g  32. 


for. 


[a]  A  contract  for  the  plastering  of  a  fonr- 
atory  hotel,  at  prices  per  square,  which  it  tf' 
peara  would  necessar^y  aggregate  a  sum  la 
excess  of  (1,000,  thongb  do  aggregate  sum  is 
mentioned  therein,  if  not  filed  for  record,  as 
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reqnliea  by  lectioD  1183  of  the  Code  of  Civil 
ProeednTe,  must  be  deemed  void,  and  mats- 
rials  furnished  to  the  eo&traetar  must  be 
deemed  furnished  "at  the  perional  Initanee 
of  the  owQer,"  and  the  Hen  therefor  ma^  be 
foreclosed  against  the  owner. — Smith  t.  Brad- 
buiy,  148  CaL  il,  113  An.  St.  Bep.  189,  88 
Pae.  367. 

[b]  The  failaie  to  flie  the  eontraot  with  the 
recorder,  when  required  hj  law,  is  to  render 
the  contract  Toid  &■  a  limitation  of  the  lia- 
bility of  the  owner,  and  the  penalty  as  to 
him  is  the  exercise  by  lien  cfaimBnta  of  a 
Tight  of  lien  coestensiTe  with  the  value  of 
the  property,  except  in  the  cue  of  the  con- 
tractor, whose  right  to  ■  Uen  is  thereby  lost; 
and   the  parties  in  that  case  are  relegated 

tbeir  legal    ■-'■-     -    -    •    -■      ^   ^    ~ 
V.    Eiggins,   I 
420. 

S  33^    —  BeqnMtn  and  BnScleiier. 

[a]  'Where  a  boilding  contract  Epeeifically 
refers  in  its  description  of  the  work  to  be 
done  to  the  plans,  drawings,  and  spMiflea- 
tions,  the  same  eonstitate  a  part  of  contract, 
and  mast  be  Died  with  it  in  the  recorder's 
office,  in  order  to  constitute  a  flling  of  the 
contract  within  the  meaning  of  the  require- 
ment of  section  1183  of  the  Code  of  Civil 
Procedure.  This  is  true  even  though  the  eon- 
tract  itself  does  not  refer  to  them  as  being 
annexed,  but  refers  to  them  as  being  kept 
in  the  architect's  office,  or  in  some  other  place. 
A  failure  to  comply  with  this  requirement, 
when  the  contract  as  contradistinguished 
from  a  memorandum  thereof  is  filed,  renders 
the  contract  void,  and  labor  done  and  mate- 
rials famished  by  ail  persons  except  the  eon- 
tractor  are  deemed  to  have  been  done  and 
furnished  at  the  personal  instance  of  the 
owner,  and  such  persons  are  entitled  to  a  lien 
for  the  value  thereof. — Burnett  v,  Oias,  164 
Cnl.  249,  97  Pae.  423. 


from   the   inspection   of   inatrnments   forming 

r.  of  one  whole^  it  is  sufficient  that  it  <an 
determined  with  certainty  from  the  in- 
spection of  the  plans  and  specifications  at- 
tached to  the  contract,  and  filed  together 
with  it,  that  they  are  referred  to  and  iden- 
tified therein. — Hartwell  v.  Qanahl  Lumber 
Co.,  6  Cal.  App.  733,  97  Pae.  BOl. 

[e]  In  an  action  by  the  owner  of  a  bnild- 
ing  to  determine  the  rights  of  hen  claimants 
to  a  fund  deposited  in  coart,  in  which  the 
validity  of  the  building  contract  filed  with 
the  recorder  by  the  owner,  with  plans  and 
apecificatious  attached,  signed  by  the  eoB- 
traetor  only,  was  involved,  held,  upon  appeal 
affirming  the  opinion  of  the  superior  court 
that  since  the  contract  signed  by  both  par- 
ties recited  that  the  building  was  to  be  con- 
Btmeted  conformably  to  the  plans  and  apeei- 
ficationa  of  the  architect  attached  thereto, 
which  showed  on  their  face  that  they  were 
made  as  contemplated  by  the  parties,  and 
Are  the  ones  referred  to  in  the  eon  tract  filed 
therewith,  the  identification  of  them  is  soffi- 
cienL— Hartwell  v.  Oanahl  Lnmbei  Co_  8 
C*L  App.  733,  07  Pae.  BOl. 


S  35.    TlBW  for  FUlng  tflalm  ot  ttatamant. 

[a]  The  time  for  filing  the  liens  of  claim- 
ants Is  to  be  computed  from  the  date  of  the 
actual  completion  of  the  buildings  constracted 
upon  which  the  liens  are  claimed. — Hubbard 
V.  Lee,  6  Cal.  App.  602,  92  Pae.  744. 

Erb]  If  the  building  was  not  actually  eom- 
leted  wheB  all  work  ceased  thereon,  it  must 
s  deemed  completed  thirty  days  thereafter, 
and  a  claimant  of  lien  has  ninety  days  from 
that  period  in  which  to  file  his  lien,  if  no 
notice  of  ceaaation  or  completion  is  filed  by 
the  owners. — Famham  v.  California  etc.  Trust 
Co.,  8  Cal.  App.  287,  ge  Pae.  788. 

[e]  Where  the  whole  work  was  done  by  the 
owner,  without  the  intervention  of  a  con- 
tractor, the  claimant  of  a  lien  who  had  ceased 
work,  no  notice  of  such  cessation  or  of  the 
completion  of  the  work  being  filed  by  the 
owners,  had  ninety  days  from  the  actual  or 
constructive  completion  of  the  entire  work  in 
which  to  file  hia  lien. — Famham  v,  California 
etc.  Trust  Co.,  8  Cal.  App.  267,  08  Pae.  788. 

id]  Where  improvements  in  a  large  building 
seventeen  rooms  made  by  the  owners  eon- 
siated  of  an  entire  undertaking,  which  it  took 
nearly  two  years  to  complete,  the  time  for 
flling  liens  began  to  date  from  the  actual  or 
eonstnictive  completion  of  the  work. — Farn- 
ham  v^  California  ete.  Trust  Co.,  8  CaL  App. 
287,  9fi  Pae.  788. 

§  37.    Oomidetlos  and  Acceptaaca  <rf  Bnlld- 
Ing  and  Evidence  Thereof. 
[a]|  In  an  action  by  a  contractor  to  foreclose 

a  lien  upon  the  stmcture,  where  there  is  a 
substantial  completion  of  the  work  con- 
tracted for  in  good  faith,  a  trivial  imperfec- 
tion cannot  prevent  the  enforcement  of  the 
lien.  What  constitntes  a  trivial  imperfection 
is  a  qoeation  of  fact  in  each  instance;  and 
if  the  omission  or  imperfection  is  so  alight 
that  it  cannot  be  regarded  as  an  integral  or 
mibstantive  part  of  the  original  contract,  and 
the  other  party  can  be  compensated  by  • 
recoupment  for  damages,  the  contractor  does 
not  lose  his  right  of  action. — Schindler  T. 
Green,  149  Cal.  752,  87  Pao.  828. 

[b]  TTnder  the  terms  of  the  law  there  must 
be  an  actual  completion  of  the  stmcture  or  a 
deemed  completion  thereof  before  the  right  to 
file  a  lien  accrues. — Baker  v.  Lake  Land 
Canal  etc  Co.,  7  Cal.  App.  482,  94  Pae.  773. 


half  completed,  wbieh  was  not  inconsistent 
with  the  further  progress  and  completion  of 
the  improvements,  could  not  have  the  efFect 
to  start  the  time  running  for  the  filing  of 
liens. — Famham  v.  California  ete.  Trust  Co., 
8  Cal.  App.  267,  »6  Pae.  788. 

§  3B.    Oeesatlon  of  Woifc  or  Ahandon- 

nunt  by  Principal  Oontractor. 
[a]  Where  there  has  been  an  actual  aban. 
donment  of  the  work  by  the  contractor  for 
the  period  of  thirty  days,  the  rights  of  the 
owner  to  complete  the  work  after  the  thirty 
days'  saspension  is  given  by  the  statute;  but 
when  the  right  of  completion  is  given  by  the 
terms  of  tha  contract  undw  a  notice  provided 
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foT  ttierein,  the  eompletlon  of  tb«  work  hj 
th«  owner  after  eaid  notice  muit  be  deemed 
a  earn  pie  t  ion  of  tbe  work  under  the  eon  tract. 
Hagbea  Bros.  t.  Hoover,  3  Cat  App.  14S,  64 
Pae.  681. 

[b]  Where  the  eoDtraet  provided  that  apon 
the  default  of  the  contractor  the  owner  might 
terminate  tbe  empla7ment  by  notice  and 
complete  the  work,  wbich  was  dans,  the  eredit 
given  by  the  contractor  to  appellant  for 
thirty-flvs  davH  after  the  completion  of  the 
work  cannot  be  cooBtrued  as  expiring  within 
thirty-five  dayi  after  the  default  of  tbe  con- 
tractor, there  being  no  actual  abandonment 
of  the  work  within  the  statute,  and  the  credit 
extendi  to  thirty-flve  dayi  after  the  comple- 
tion of  the  work  by  the  owner. — Hughes  Bros. 
V.  Hoover,  3  Cal.  App,  145,  84  Pac.  681. 


lure  is  incomplete  and  work  has  ceased  there- 
on by  the  contractors,  and  the  owner  has 
taken  possession,  and  within  the  statutory 
time  has  filed  for  record  a  notice  setting  forth 
the  date  on  which  the  cessation  from  tabor 
actually  occurred,  the  possession  of  the  owner 
and  tbe  cessation  from  labor  for  thirty  days 
must  concur  to  establish  the  legal  comple- 
tion of  tbe  work.  Tbe  filing  of  claims  of  lien 
before  the  expiration  of  thirty  days  from  the 
cessation  from  labor  is  premature,  and  such 
liens  cannot  be  enforced. — Baker  t.  Lake 
Land  Canal  etc  Co.,  7  Cal.  App.  482,  M  Pae. 
773. 

S  42.    Form  and  Oontrats  of  Claim  oi  SUto- 
nent— OotcTlptlon  of  Fropsrty. 

[a]  In  a  notice  of  a  claim  for  a  me.;hanic'i 
lien,  the  description  of  the  property  to  be 
charged  with  tbe  lien  need  only  be  rveh  as 
will  be  "sufficient  for  identification,"  and  in 
an  action  to  enforce  the  lien  evidence  may 
be  received  for  the  purpose  of  determining 
its  sufficiency,  and  to  identify  the  land  sought 
to  be  charged  with  the  land  described  in  the 
notice.— Union  Lumber  Co.  t.  Simon,  150  Cal. 
751,  S9  Pac.  1077,  108L 

[b]  In  a  notice  of  a  claim  for  a  mechanic's 
lien,  an  imperfect  attempt  to  describe  the 
land  sought  to  be  charged  by  metes  and 
bounds  may  be  aided  end  rendered  sufficient 
by  a  further  statement  in  the  notice  that  a 
particular  person  is  the  owner  of  the  land, 
and  the  bnildlng  erected  thereon,  and  that 
tbe  lien  ia  claimed  for  materials  furnished  a 
specified  contractor  while  such  contractor 
was  engaged  In  constructing  the  bnildlng  for 
such  owner;  and  in  an  action  to  enforce  the 
lien,  evidence  is  admissible  to  identify  the 
land  described  in  the  complaint  with  the  land 
so  described  in  the  notice. — Union  Lumb'>T 
Co.  V.  Simon,  150  Cal.  751,  S9  Pac,  1077,  1081. 

[e]  The  description  of  the  property  In  a 
notice  of  lien  is  sufficient  if  it  identifies  tbe 
property  by  reference  to  tbe  facts;  and  the 
question  of  ability  to  identify  it  by  the  de- 
scription given  is  a  question  of  fact. — Patten 
Jt  Davies  Lumber  Co,  T.  Gibson,  0  GaL  App. 
23,  98  Pae.  87. 


iien^ 


,  The  mfficteney  of  tbe  description  ftir 
identification  being  admitted  by  the  plead- 
ings,  tbe  court  erred  in  holding  that,  as  mat- 
ter of  law,  tbe  misstatement  of  the  ^\atk 
rendered  the  description  insulBcient  for  the 
purposes  of  idEUtifieation. — Patten  A  Davies 
Lumber  Co.  t.  Gibson,  9  Cal.  App.  £3  93  Pac. 
37. 

§  4S.    DeBlgnatlon  of  Employer  or  Chut- 

tractor. 
[a]  The  reijulrement  of  Mctio.i  1187  of  the 
Code  of  Civil  Procedure,  that  the  notica  of 
lien  shall  state  the  person  to  whom  the  ma- 
terials were  furnished,  requires  that  the 
name  be  truly  stated;  and  where  tbe  evidence 
shows  without  eonfiict  that  they  were  for 
nished  to  another  person  than  the  one  stated 
in  the  notice  of  lien  and  in  the  complaint, 
the  notice  does  not  comply  with  tbe  statute, 
and  cannot  be  the  basis  for  the  enforcement 
of  a  lien  on  tbe  land  of  the  owner. — Hogan 
T.  Bigler,  S  Cal.  App.  71,  96  Pac.  B7. 

§  46.    Statemsat  a«  to  Amonnt  Dtw  or 

to  Become  Dae. 
[a]  A  claim  of  lien  for  lumber  fnrnishcd 
npon  single  order  under  one  contract  to  build 
three  cottages  upon  three  city  lots  owned  by 
one  person,  and  used  upon  all  of  them,  with 
nothing  to  show  how  much  was  used  npan 
each,  shows  nothing  due  npon  each,  bat  exists 
against  them  all  jointly,  and  does  not  come 
within  the  provisions  of  section  1188  of  the 
Code  of  Civil  Procedure,  requiring  every 
claim  of  lien  filed  against  two  or  more  build- 
ings owned  by  the  same  person  to  designate 
the  amount  due  to  him  on  each  of  such  build- 
ings. The  mechanic's  lien  law  is  to  be  lib- 
erally construed;  and  that  section  cannot  be 
construed  as  requiring  tbe  performance  of  an 
impossibility. — Southern  California  Lumber 
Co,  V.  Peters,  3  Cal.  App.  478,  SB  Pac  816. 

S  47.    ——  Sufficiency  In  OeneraL 

[a]  In  an  action  to  foreclose  a  lien  for  Inm- 
ber  furnished  to  the  contractor  to  be  naed  in 
a  bnilding,  where  tbe  court  found  upon  suffi- 
cient eviilenee  that  the  claim  of  lien  did  not 
state  correctly  the  terms,  time  given,  anfl 
conditions  of  tbe  contract,  and  that  it  WM 
untrue  in  essential  particolars,  the  lien  csn- 
not  be  enforced,  and  judgment  was  prop«rly 
rendered  in  favor  of  the  owner  of  the  boild- 
ing, — Nofriger  Bros.  Lumber  Co.  Y.  Stain, 
2  CaL  App.  219,  83  Pac  284. 

IV.     OPERATION  Airo  EFFECT. 
PROPERTY.       K  STATES       AND       HIQUTa      if- 

FECTED — AMOtrKT  OP  LAUD  WHIOB  MAT 

BE  l.VCLUDED,  |  SO. 
-^  BUILDINQB,    FISTDItES    AND    APPOETB- 

NANCES,  t  ST. 
PBIOKITT    OF    LIBN8    AND    EMCOMBBAKOES— 

TRUST  DEEDS  AND  UORTOAOEB,  I  U. 
MEOHANICfl'  LIENS  ON  SAME  PROPEBTT, 

lea. 
§  se,    PropertT,  Estetea  and  Elghti  Affected 
— Amonnt  of  Land  WUch  may  be  In- 
cluded. 
[a]  It  is  no  Infringement  npon  an  exiilfag 
tight  of  property  in  the  owner  of  land  upnn 
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whleh  a  stiacture  to  placed  by  hi«  own  set  to 
cause  the  lien  given  upon  the  atTaetDTe  to 
extend  to  the  land  juceeaaty  for  its  Qse. — 
Stimaon  Hill  Co.  t.  Nolan,  S  Cal.  App.  791, 
91  Pae.  262. 


§67. 


-  BDUdlngs,    Fixtniet    and  Appnr- 


[a]  The  «banieter  of  the  improvement  con* 
trols  when  the  rightB  of  a  lien  claimant  are 
involved,   and  where  it   ii   bo   cooBtmcted  as 


garde d  otherwise,  bs  maj  well  assume  that 
he  ia  making  an  improvement  upon  real  prop- 
erty, and  that  a  right  of  lien  maj  attach; 
and  this  right  will  not  be  defeated  bj  any 
secret  agreement  between  the  owner  and 
lessee  that  the  improvement  may  thereafter 
bo  demoliflhed  by  the  lesBce.— Ltevenson  v. 
Woodward,  3  Cal,  App.  754,  88  Pac.  890. 

[b]  That  the  ice-room  became  a  part  of  the 
warehouse  building  removes  any  queBtion  as 
to  the  right  to  maintain  a  lien  upon  an  ice- 
room  aa  diatinguiahed  from  other  stmetorea 
covered  by  the  mechanie's  lien  law. — Steven- 
son T.  'Woodward,  3  Cal.  App.  754,  8S  Pae. 
990. 

§  60.    Priority  of  Liens  and  Encnmbrances — 
Trust  Deeda  and  Dlortgages. 

[al  Under  section  1186  of  the  Code  of  Civil 
Procedure,  in  cases  where  there  ia  no  valid 
contract  between  the  owner  and  the  con- 
tractor, the  priority  of  the  liene  is  to  be  de- 
termined "by  the  time  the  work  was  done, 
or  the  materials  commenced  to  be  fnrnished," 
and  the  lien  of  a  materialman  who  com- 
menced to  furnish  materials  to  the  building 
prior  to  the  execution  of  a  mortgage  on  the 
property  is  eotitled  to  priority  over  the  mort- 
gage.— Burnett  v.  Glas,  134  Cal.  "  " 
425. 


7  Pac. 


[b]  A  prior  recorded  deed  of  trust  to  aeenro 
th«  note  of  the  owner  to  a  building  and  loan 
aasociation,  in  conEideration  of  a  definite  loan 
to  tbe  owner  of  the  amount  of  the  note,  to  be 
paid  toward  the  construction  of  a  building, 
to  be  farther  seenrity  for  the  loan,  will  take 
precedence  of  subsequent  mechanics'  liens 
upon  the  building,  though  the  agreed  loan 
-vraa  paid  after  the  commencement  of  the 
work. — Valley  Lumber  Co.  v.  Wright,  2  CaL 
App.  £88,  84  Pae.  5S. 

[e]  Where  the  work  of  recouBtruction  of  the 
bailding  was  commenced  and  all  materials 
-were  famished  therefor  about  one  year  before 
the  execution  or  record  of  a  deed  of  truBt, 
th«  lien  for  work  and  materials  has  priority 
by  relation,  and  will  prevail  over  Buch  deed 
nndeT  the  terms  of  section  1180  of  the  Code 
of  Civil  Procedure.— Pern  ham  v.  California 
«te.  Trust  Co.,  8  CaL  App.  267,  SO  Pac.  788. 


{a.f  Section  1194  of  the  Code  of  Civil  Pro- 
eednre,  providing  for  a  priority  of  liens 
ftgainst  property:  First,  to  all  persons  per- 
forming manual  labor  in,  on,  or  about  the 
same;  second,  to  persons  furnishing  materials; 
third,  to  subeontractota;  and  fourth,  to  orig- 


inal eontraclors,  does  not  violate  section  15  of 
article  XX  of  the  constitution,  providing  that 
"Mechanics,  materialmen,  artisans,  and  labor- 
ers of  every  class  shall  have  a  lien  upon  the 
{iroperty  upon  which  tbty  have  bestowed 
aboi  or  furnished  materia!  for  the  value  of 
sneh  labor  done  and  material  furnished;  and 
the  legislature  shall  provide  by  law  for  the 
speedy  and  efScient  enforcement  of  soch 
liens,  in  so  far  as  it  prefers  the  laborers  and 
materialmen  to  contractors  and  subcontract- 
ors. That  section  is  unconatitotional  in  so 
far  as  it  attempts  to  give  a  priority  to  per- 
sons performing  manual  labor  over  persons 
furnishiDg  materials. — Mittimore  v.  Nof/iger 
Bros.  Lumber  Co.,  150  Cal.  790,  90  Pae.  114. 

[b]  Section  15  of  article  ZX  of  the  consti- 
tution is  self* executing  to  the  extent  that  it 
confers  upon  the  classes  of  persons  enumer- 
ated therein  a  lien,  and  makes  them  equal, 
in  point  of  rank,  with  regard  to  each  other. 
Miltimore  v.  Nofziger  Bros.  Lumber  Co.,  ISO 
Cal.  790,  90  Pae.  114. 

[c]  The  court  erred  in  refusing  to  award  a 
lien  for  the  full  value  of  the  material  and 
labor  to  those  who  bestowed  the  same  after 
the  contract  was  filed.  The  conatitotional 
provision  which  gives  to  mechanics,  material- 
men, artisans  and  laborers  of  every  class  a 
lien  npon  the  property  upon  which  they  be- 
stowed labor  or  furnished  materials  placee 
such  parties  in  the  same  class.  Their  equal- 
ity is  established  by  the  constitution  and  can- 
not be  impaired  or  destioyed  by  the  legis- 
lature. One  lien  claimant  cannot  be  pre- 
ferred over  others. — Stimson  Mill  Co.  t. 
Nolan,  6  Cal.  App.  754,  91  Pac.  262. 


g  S4.    Waiver  of  Bight  in  General. 

[a]  The  dismlBsal  of  a  part  of  the  claim  of 
lien  of  a  materialman  as  to  the  amount 
claimed  on  account  of  a  party-wall,  without 
prejudice    to    bis   rights    to    maintain    proper 

Sroceedings  against  the  parties  personalty  lia- 
!a  therefor,  is  without  prejndice  to  the 
owner.— Burnett  v.  Glas,  154  Cal.  249,  97  Pae. 
423. 

[hi  There  is  nothing  in  the  statute  which 
would  release  the  owner  and  the  building 
from  the  operations  of  the  lien,  to  which  the 
person  supplying  the  materials  is  entitled,  by 
reason  of  the  fact  that  a  third  person  has 
assumed  the  relation  of  guarantor  of  the  debt. 
The  creditor  cannot  be  presumed  to  have 
waived  his  lieu  by  taking  this  additional 
security. — Barrett-Hicks  Co.  v.  Glas,  9  Cal. 
App.  401,  99  Pae.  856, 

§  87.    Payment,  Setoff  and  Oonnterclalm. 

[a]  The  provisions  of  sections  1183  and  11S4 
of  the  Code  of  Civil  Procedure,  that  the  "con- 
tract shall  operate  as  a  lien  in  favor  of  all 
persons  except  the  contractor,  to  the  extent 
of  the  whole  contract  price,"  which  "shall 
not  be  diminished  by  any  prior  or  subsequent 
indebtedness,  offset,  or  counterclaim  in  favor 
of  the  reputed  owner  and  against  the  con- 
tractor," refers  only  to  offsets  and  counter- 
claims not  arising  under  the  terms  of  the 
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eontrMt,  ui<l  u  to  wUeli,  from  ui  inapectiDB 
of  the  eontraet,  matoiialmeii  and  labaren 
eonld  btiTo  no  notio*.— Hunpton  t.  Chiuten- 
■en,  148  Ctl.  720,  84  Pae.  20Q. 

§  68.  Bond  or  Deposit  to  Pnvaot  or  Dls- 
diugo  Uen. 
[a]  The  eonrt  properly  refaied  to  aUow  the 
owner  to  withdraw  the  deposit  peudiog  the 
appeal.  It  mast  lemain  in  eonrt  to  abide  the 
final  jndgmsDt  in  the  eanae. — Log  An^lea  F. 
B.  Co.  V.  Higgiiu,  8  Gal.  App.  5U,  B7  Pa«. 


Vn.    EMTOBOBMEKT. 


DXfENSES,    BETOFFB    AlID    OOUKTERCLAIHa, 

ITS. 
JDEISDICTIOW  AND  TBNCK,  |  78. 
TIME  TO  SUB  AND  LIMITATIONS,  I  78. 
OOUPLAINT   OB  PETITION  IN  QEKEKAL,  I  TO. 

VALCB     OP    SEBVICES    OB    MATSBIAIia 

AND  AMOnNT  DDE,  |  81. 

BUPFICIENOY  IN  OBNERAL,  |  84. 

EXHIBITS,  i  Bfi, 

CROSSBILL  OB  CROSS -OOUPLAINT,  |  81. 
ISBDES.  PROOF  AND  VABIANOB  IN  QSNBBAU 
180. 


198. 

(JDESTIONS  OF  LAW  OB  PACT,  |  94. 
TERDIOT   AND   FINDIN08,  |  BS. 
JUDGMENT  OB  DECREE,  1  SS. 

DEFICIENCY  AND  PERSONAL  LIABILtTT,  I  100. 
REVIEW,  {  101. 

FEES.    COSTS    AND    INTEREST    IN    OENERAU 
1  109. 


§  71.    Actions  on  Llou  in  OoneraL 

[a]  While  the  law  of  liene  is  remedial,  and 
■honld  be  liberally  eonatmed  with  a  view  of 
accomplishing  this  beneficent  parpose,  yet  it 
ia  for  the  legislature  to  determine  the  method 
by  which  a  lien  can  be  enforced,  and  the 
courts  are  not  at  liberty  to  disregard  any 
etatutoiy  require  men  t. — Baker  v.  Lake  Land 
Canal  etc.  Co.,  7  CaL  App.  482,  B4  Pac  773. 

S  72.    Joinder  of  Ltona  In  Same  Piocoedlng. 

[a]  Although  it  appears  that  the  first  con- 
tract was  void  aa  to  lien  claimants  for  fail- 
ure to  file  it  with  the  reeardeT,  and  that 
the  action  ia  a  consolidated  action  for  the 
purpose  of  trial  aa  to  lien  claimants,  these 
facts  cannot  change  or  afFect  the  admia- 
sioni  of  the  pleadings  as  between  the  eon- 
tractors  and  the  owner.  [By  Supreme  Court.] 
Lob  Angeles  P.  B.  Co.  t,  Higgins,  8  Cal.  App. 
614,  97  Pac.  414,  420. 

S  7S.    Defeauoi,  Setoffs  and  Oonnterclalnu. 

[a]  The  provisions  of  section  1184  of  the 
Code  of  Civil  Procedure  against  the  diminu- 
tion of  the  contract  price  as  to  all  Ilena 
eieept  the  contractor's  by  any  indebtednesa, 
offset,  or  counterclaims  in  favor  of  the  own- 
ers against  the   contractor,  has  reference   to 


affseta  not  arising  nnder  the  terms  et  the 

ooDtraet,  and  as  to  which  from  an  inspection 
of  the  contract,  materialmen  and  laborers 
eonld  have  no  notice. — Builders'  Supply  Depot 
T.  O'Connor,  150  Cal.  265,  119  Am.  St.  Ben, 
193,  8S  Pac.  BSS,  17  L.  B.  A.,  N.  8.,  909. 

[b]  Where  the  contract  was  valid  and  prop- 
erly recorded,  and  the  rights  of  all  puiiej 
reet  upon  it,  and  it  provided  for  the  ailow- 
ance  of  damages  to  the  owners  for  delay  if 
the  building  was  not  finished  in  five  months, 
the  danuges  proved  by  the  owners  to  have 
resulted  from  sneh  delay  should  be  deducted 
from  the  eontraet  price  as  against  lienhotd- 
ers. — Bnilders'  Supply  Depot  v.  O'Connor,  150 
Cal.  205,  119  Am.  St.  Bep.  IBS,  88  Pae.  SS2, 
17  L.  B.  A.,  N.  a,  909, 

[c]  Where  the  contract  tequired  the  con- 
tractor, after  acceptance  of  the  worl^  to 
cancel  and  release  all  claims  accrued  in  carry- 
ing on  the  work,  liens  paid  by  the  owner 
for  materials  pat  into  the  bailding,  with  at- 
torney's fees  and  all  expenses  connected 
therewith,  were  properly  aUowed  aa  a  coun- 
terclaim and  deducted  from  the  amount  othe^ 
wise  due  to  the  contractor;  and  that  is  sll 
that  the  owner  is  entitled  to  demand. — 
Wyman  v.  Hooker,  2  CaL  App.  86,  S3  Pae. 
79. 

§  76.    Jnrlidlctlon  and  Tenoo. 

[a]  An  action  for  the  foreclosure  of  a 
mecnanic's  lien  is  a  snit  in  equity,  of  which 
the  superior  court  has  jurisdiction,  either  to 
grant  the  relief  demanded  in  whots  or  to 
refuse  it  in  whole,  or  to  grant  it  in  part  and 
refuse  it  in  part. — Becker  t.  Superior  Court, 
151  Cal.  813,  90  Pae.  6SS. 

S  7Bl    Time  to  Sua  and  LlmltatlonB, 

[a]  The  liens  of  mechanics  and  material- 
men protected  by  section  IS  of  article  XX,  of 
the  constitution  cannot  be  declared  by  the 
legislature  to  cease  to  exist;  and  the  pro- 
visions in  section  1190  of  the  Code  of  Ciril 
Procedure  to  that  effect  must  be  disregarded. 
It  can  only  be  construed  legitimately  as  a 
statute  of  limitation  of  actions  upon  prop- 
erly filed  claims  of  lien,  as  an  entirety,  and 
not  upon  items  included  In  said  claims. — 
Hughes  Bros.  v.  Hoover,  3  Cal.  App.  145,  84 
Pae.  881. 

[b]  Installments  due  the  contractor  cannot 
he  deemed  barred  as  against  lienholden,  un- 
der section  1190  of  the  Code  of  Civil  Pro- 
cedure; and  where  the  cause  of  action  upon 
the  entire  claim  of  the  lien  claimant  did  not 
accrue  until  the  expiration  of  the  credit  given 
to  him  by  the  contractor,  the  ninety  days' 
limitation  of  his  action  nnder  that  section 
did  not  begin  to  run  until  the  expiration 
of  such  eiedit. — Hughes  Bros.  v.  Hoover,  8 
Cal.  App.  145,  B4  Pae.  681. 

9  79.    Complaint  ot  Petition  In  Qeoeral. 

[a]  Where  the  complaint  shows  thst  the 
el  aim  of  lien  stated  alt  matters  required  hy 
Code,  section  1187,  end  was  filet]  in  doe 
time,  it  shows  that  a  lieu  attached,  and  it  is 
of  little  consequence  whether  the  claimant 
style  it  a  claim  ot  lien  ax  a  olaim  of  benefit 
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QEder  the  Ilea  Uw. — ^Madary  ▼.  Smutt,  1  CaL 
App.   4B8,  82  Pae.  061. 

[b]  Although  the  general  rule  is  that,  where 
the  eontraet  lued  upon  providad  that  if  any 
diapate  arises  between  the  parties  thereto 
regardicfr  the  eomplation,  eonitmetion  or  ac- 
eaptanea  of  the  buildings  or  the  valoe  of 
extra  work,  inch  matters  shall  be  anbmitted 
to  arbitration,  the  complaiDt  must  show  a 
eompliance  with  such  provision,  to  state  a 
canas  of  action,  yet,  where  the  complaint 
avera  that  the  contract  was  completed,  where- 
npon  the  buildings  were  accepted  bj  the  de- 
fendant, and  states  no  dispute,  it  shows  a 
waiver  of  the  right  of  the  defendaot  to  have 
and  dispute  settled  by  arbitration  hj  accept- 
ing the  buildings. — Burke  v.  Dittus,  8  Cal. 
App.   175,  96  Pac.  S30. 

[e]  In  an  action  to  foreclose  a  mechanic's 
lien,  the  gist  of  the  action  is  the  breach  of 
the  contract,  and  a  Bubstaotial  averment  of 
Donpayment  Is  essential  to  the  < 


wkole  amount  due"  is  the  sum  claimed,  and 
the  demnrrer  is  general  to  the  cause  of 
aetlon  and  special  to  other  averments,  but  is 
Dot  addressed  to  the  defective  averment  of 
aonpayment,  objection  to  the  form  thereof 
la  waived.— Borka  v.  Dittus,  8  GaL  App.  179, 
99  Pae.  330. 

[d]  Where  the  amount  sued  for  independ- 
ently of  the  lien  is  too  small  to  be  within 
the  jorisdiction  of  the  superior  court,  no 
cause  of  action  is  stated,  and  a  general  de- 
marrer  to  the  complaint  was  properly  sus- 
tained.— ^Davis  V.  Treacy,  8  Cal.  App.  3S5,  97 
Pae.  78. 

§  81.  — —  Valna  of  Servlcei  or  Matarlala 
and  Amount  Doe. 
[a]  A  complaint  by  a  subcontractor  to  fore- 
eloae  a  lien  against  the  owner,  which  is  in 
the  nsaal  form,  and  sets  forth  that  at  the 
time  of  the  statutory  notice  given  to  the 
owner  by  plaintifF  the  sum  of  $4,000-  was  yet 
unpaid  to  the  contractors,  sufficiently  states 
a    eanae   of   action;    and   a   demurrer   thereto 


,  S3  Pac  S92. 
§  S4.    Soffldency  In  OennaL 

Sal  As  item  for  extra  work  which  the  eom- 
aint,  as  well  as  the  evidence  and  findings, 
shows  was  done  on  the  building  at  the  request 
of  tlifl  owner  by  the  contractors  and  that  the 
owner  agreed  to  pay  for  the  same,  and  which 
the  claim  of  lien,  takeq  as  a  whole,  shows 
waa  done  for  the  owner  by  the  eoatraetors,  is 
not  uncertain  as  to  the  person*  by  whom  and 
for  whom  the  extra  work  was  done. — ^Newell 
V.  Brill,  2  Cal.  App.  61,  83  Pae.  76. 

[b]  Where  the  elaim  of  lies  contains  an 
aecnrate  description  of  the  lot  "together  with 
the  building  thereon"  upon  which  the  lien 
is  claimed,  referenea  may  be  bad  thereto  to 
obviate  uncertainty  in  other  directions;  and 
where  the  complaint  alleges  that  the  claim 
of  lien  contains  a  description  of  the  property 


of  lien  referred  to,  the  eomplatnt  Is  anfEclent 
in  the  matter  of  description. — Newell  v.  Brill, 
8  Cal.  App.  61,  83  Pac.  76. 

[e]  It  was  not  necessary  for  the  complaint 
to  allege  that  no  one  else  has  a  claim  upon 
the  alleged  fond  unpaid  by  the  owner  to  the 
contractors.  If  any  other  party  also  claims 
the  same  fund,  it  will  be  time  enough  to 
determine  it,  when  set  up  in  some  appro- 
priate manner.  Without  its  being  set  up,  the 
court  should  not  presume  that  it  exists,  nor 
is  the  court,  npon  mere  demurrer  to  the 
complaint^  to  act  apon  the  theory  that  there 
may  possibly  bo  any  such  elaim. — Los  An- 

teles  Co.  V.  Los  Angalea  Pae.  Co.,  2  Cal.  App. 
03,  83  Pae.  292. 

[d]  Where  no  judgment  was  sought  against 
the  eontraetoTB,  the  complaint  need  not  allege 
that  when  notice  was  given  to  the  owner 
anything  was  due  and  unpaid  to  plaintiff 
from  the  contractors;  and  no  statutory  no- 
tice being  required  to  be  given  to  the  con- 
tractors, none  need  be  averred;  nor  need  the 
eomplaint  aver  any  facts  as  against  the  con- 
tractors, which  are  presumptively  within 
their  knowledge. — IjOS  Angeles  Co.  v.  Los 
Angeles  Pae.  Co.,  2  Cal.  App.  303,  63  Pae. 
292. 

[e]  A  eomplaint  by  a  materialman  to  fore- 
close a  lien,  which  shows  that  the  contractor 
to  whom  the  materials  were  furnished  for  the 
construction  of  the  building  abandoned  his 
contract,  is  insnffleient  where  it  fails  to  show 
that  any  balance  was  due  to  the  contractor 
when  the  work  was  abandoned,  or  that  the 
value  of  the  work  done  and  materials  fur- 
nished by  him  exceeded  the  sum  then  due  to 
the  contractor,  or  that  there  was  anything 
owing  to  the  contractor  when  the  lien  was 
filed.— McCue  t.  Jackman,  7  Cal.  App.  703,  95 
Pac.  673. 

[f]  A  complaint  to  foreclose  a  mechanic's 
lien  must  show  a  substantial  compliance  with 
the  statute  as  to  the  contents  of  the  notice 
of  lien;  and  a  complaint  failing  to  aver  what 
the  claim  of  lien  filed  for  record  contained, 
other  than  a  description  of  the  property 
sought  to  be  charged,  states  no  cause  of  ac- 
tion to  enforce  a  lien. — Davia  t.  Treacy,  S 
Cal.  App.  3B5,  97  Pae.  78. 

S  86.    Ezblblta. 

[a]  In  an  action  by  a  bnilding  contractor 
to  recover  the  balance  due  on  the  contract, 
and  to  foreclose  a  lien  therefor,  where  the 
eomplaint  avers  a  fnll  performance  of  the 
contract,  and  appends  a  copy  of  it  as  an 
exhibit,  the  complaint  is  sufficient  in  the 
absence  of  a  special  demurrer  for  nncer- 
tainty  in  failtCjg  to  aver  that  the  work  was 
done  to  the  satisfaction  of  the  architect,  and 
that  he  gave  his  certificate  for  the  last  pay- 
ment, as  provided  in  the  contract.  In  the 
absence  of  such  demurrer,  the  objection  for 
the  want  of  such  averment  is  waived,  and 
eannot  be  urged  for  the  first  time  upon  ap- 
peal.—Wyman  V.  Hooker,  2  Cal.  App.  36,  83 
Pae.  79. 

S  B7.    OrooB-bUl  or  Oroas-complalnt. 

[a]  Cross-complaint  is  not  needed,  but  In- 
tarests    of    lienholders    claimed    to    bo    prior 
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may  be  set  ap  b7  waj  of  aoiwer.  Complatnt 
mnst  contain  a  desciiption  sufficient  to  iden- 
tify the  property. — Oermanla  B.  ft  L.  Amo.  ▼. 
Wagner,  61  CaJ.  34B. 

[b]  In  &  eoneolidated  action  to  foreclose 
TneenanicB'  liens,  which  included  a  lait  ac- 
tion hj  apppllsnt  and  also  a  prior  action  by 
other  plaintifFs,  in  which  appellant  filed  a 
cross- com  plaint  to  enforce  his  lien  within 
ninety  daye  after  the  expiration  of  a  credit 

Even  on  hia  claim,  each  cioas-complaint  must 
I  deemed  the  commencement  of  an  action  by 
him,  within  the  peiiod  of  limitation  pro- 
vided in  section  IIBO  of  the  Code  of  Civil 
Procedure;  and  where  defenses  thereto  were 
stipulated,  notwithstanding  it  had  once  been 
Btncken  out  and  res  to  red  by  consent,  and 
no  objection  was  made  thereto  upon  the  trial 
of  the  consolidated  action,  and  judgment  was 


cross- complaint  and  all  defenses  thereto 
before  the  court  for  its  adjudication. — Hughes 
Bros.  V.  Hoover,  3  Cat.  App.  145,  81  Fae. 
6S1. 

§  89.    IssnM,  Proof  and  Tarlanc«  la  OeoeraL 

[a]  Upon  the  consolidation  of  several  ac- 
tions to  foreclose  mechanics'  liens,  there  is 
only  a  single  action  by  the  respective  plain- 
tiffs against  the  defendants,  and  the  decision 
thereon  is  to  be  made  as  if  the  eanse  of 
action  had  been  presented  in  a  single  com- 
plaint, and  is  to  be  embodied  in  a  single  sat 
of  findings,  in  which  ail  facta  in  issue  in  the 
consolidated  action  are  to  be  incorporated; 
and  an  issue  as  to  the  amount  of  the  land 
necessary  for  tha  convenient  use  and  occu- 
pation of  the  building,  tendered  in  any  of 
the  original  complaints,  and  the  findings  and 
judgment  thereon,  operatti  in  favor  of  all  of 
the  plaintiffs  in  the  same  manner  as  if  they 

*  had  originally  joined  as  plaintifFs  in  bringing 
the  action  and  raising  such  issue. — Union 
Lumber  Co.  v.  Simon,  150  Cal.  751,  8B  Pao. 
1077,  1081. 

[b]  Where  the  complaint  alleeed  the  assign- 
ment to  plaintiff  of  a  claim  of  lien,  and  the 
ownership  thereof  by  plaintiff,  and  the  denial 
of  the  answer  waa  pregnant  with  an  admis- 
sion of  these  allegations,  it  was  unnecessary 
to  produce  any  evidence  on  the  subject  of  the 
assignment. — Newell  v.  BriU,  2  Cal.  App.  61, 
83  Pac.   76. 

[c]  Under  a  contract  providing  that  the 
contractors  would  do  the  "gas -fitting  and 
plumbing"  in  the  building  for  $614,  where  the 
complaint  foreclosing  a  lien  therefor  alleged 
that  the  contractors  "agreed  to  do  all  of  the 
work  and  furnish  all  the  materials  necessary 
to  complete  the  plumbing  work  in  said  build- 
ing, aecording  to  the  puns  agreed  upon  be- 
tween said  parties,"  for  an  agreed  price  of 
<614,  and  the  claim  of  lien  accorded  with  tbe 
complaint,  there  was  no  fatal  variance  be- 
tween the  contract  on  tbe  one  hand,  and  the 
claim  of  lien  and  complaint  on  the  other,  as 
no  person  could  be  misled  by  the  omiesion  of 
the  word  "gas-fitting"  in  tbe  claim  of  lien. — 
Newell  v.  BriU,  2  Cal.  App.  81,  83  Pac  78. 

[d]  Where,  at  the  trial,  the  complaint  which 
nude  a  claim  for  "eitra  work  and  materials" 


was  amended  bv  striking  out  the  refetesee 
to  "eitra  matenals,"  of  which  there  was  no 
proof,  and  nothing  was  allowed  on  aceouot 
of  "extra  materials,"  a  variance  complained  of 
in  reference  to  "extra  materials "  is  without 
force.— Newell  t.  Brill,  2  CaL  App.  61,  S3 
Pac.  78. 

[e]  Tha  statement  of  the  contract  in  a  no- 
tice of  lien  for  materials  furnished  to  the 
contractor  that  the  price  agreed  to  be  paid 
therefor  was  the  current  market  value  of  the 
materials  is  not  rendered  untrue  by  reason 
of  the  mere  fact  proved  that  the  aggregate 
value  of  tbe  materials  was  aacertained  before 
delivery,  and  was  included  in  a  listed  bill  show- 
ing an  aggregate  amount. — San  Pedro  Lumber 
Co.  V.  West,  B  CaL  App.  757,  86  Pac.  993. 

[f]  Where  the  contract  was  correctly  stated 
in  the  notice  of  lien  as  a  contract  to  furnish 
all  tbe  materials  to  be  used  in  the  building, 
the  amonnt  required  to  eooiplete  tbe  structon 
not  being  disclosed,  tbe  fact  that  the  con- 
tractor afterward  violated  his  contract  and 
purchased  some  lumber  from  another  party 
does  not  render  untrue  the  statement  of  the 
contract,  either  in  the  complaint  or  in  the  no- 
tice of  lien,  and  cannot  preclude  the  foreclos- 
ure of  tbe  lien  by  plaintiff  for  all  of  the 
materials  actually  furnished  by  the  plaintiff 
to  be  used  in  tbe  construction  of  the  building, 
and  which  were  so  used. — San  Pedro  Lnmber 
Co.  v.  West,  3  Cal.  App.  757,  86  Pac.  993. 

[g]  Where  the  notice  of  Uen  Incorrectly 
steted  that  one  of  the  terms  of  the  contract 
was  baaed  upon  tbe  reasonable  market  value. 
Instead  of  a  special  promise  to  pay  a  fixed 
amount,  and  where  the  finding  of  the  court 
that  this  statement,  though  incorrect,  was  not 
made  fraudulently,  does  not  show  that  tbe 
price  fixed  was  not  tbe  market  price,  and  the 
evidence  shows  without  contradiction  that 
this  was  the  fact  in  tbe  case,  tbe  statement  in 
tbe  notice  of  lien  is  substantially  true,_  which 
is  all  that  is  required  to  give  it  validity. — 
Star  Mill  ft  Lumber  Co.  v.  Porter,  *  CaL  App. 
470,  88  Pac.  497. 

[h]  The  fact  that  the  finding  shows  a  less 
sum  due  than  that  claimed  in  the  complaint, 
as  well  as  In  the  notice  of  lien,  shows  no 
material  variance.  The  doctrine  of  variance 
In  relation  to  the  pleadings  has  no  application 
to  the  notice  of  lien,  and  it  is  sufficient  that 
the  statement  in  the  notice  of  lien  is  true 
to  tbe  extent  of  the  amount  found  due. — 
SUr  Mill  and  Lumber  Co.  v.  Porter,  4  Cal. 
App.  470,  88  Pac.  497. 

[i]  In  an  action  to  foreclose  Hens  for  ma- 
terials furnished  to  tbe  contractor,  a  variance 
between  tbe  antount  stated  in  the  notice  of 
lien  and  a  leas  amount  claimed  in  tbe  com- 
plaint is  ImmateriaL — Star  Mill  and  Lumber 
Co.  V.  Porter,  4  CaL  App.  470,  88  Pae.  497. 

ij]  Where  the  proper  description  of  tbe  land 
the  owner  of  the  building  eonstmeted  on 
which  the  lien  was  claimed  was  "lot  4  in 
Block  C  of  the  PelJissier  Tract,"  and  the 
notice  of  lien  misstated  it  as  "lot  4  in  Block 
6  of  tbe  Pellissier  Tract,"  but  the  complaint 
alleged  that  the  description  was  sufficient  for 
identification,  and  the  answer  did  not  deny  It, 
no  fijiding  on  that  question  was  required,  and 
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the  admltsion  of  the  pleadings  innst  control. 
Fatten  ft  Daviet  Lumber  Co.  v.  Gibson,  9  CaL 
App.  23,  es  Pae.  37. 

S  B2.    AdmiSBlbHIt;  of  Evidence. 

[a]  A  euBtom  among  builders  to  do  wo:rk  In 
a  particular  waj  cannot  prevail  as  against 
a  contraiy  provision  of  tbe  contract;  and 
tbe  eiclusioD  of  evidence  of  eucb  a  eostom 
will  not  be  deemed  material,  when  the  rec- 
ord on  appeal  fails  to  contain  any  copy  of 
either  the  contract  or  Bpecifications  in  accord- 
ance with  which  the  work  purported  to  be 
done. — Scheerer  ft  Co.  Inc.  v.  Deming,  154 
Cal.  138,  97  Pac.  13S. 

[b]  In  an  action  by  lien  claimants  to  en- 
force liens  for  work  dooe  and  materials  fur- 
nished prior  to  the  abandonment  of  the  con- 
tractor, it  is  part  of  the  plaintiffs'  case  in 
«hief  to  show  the  value  of  the  work  done 
and  materials  furnished  up  to  the  time  of 
the  abandonment,  and  it  is  not  error  to  re- 
fuse to  permit  them  to  introdnce  evidence  of 
snch  value  in  rebuttal. — 8ch«erer  &  Co.  Inc. 
v.  Deming,  154  Cal.  138,  97  Pac.  155. 

[c]  Evidence  was  admissible  to  show  that 
a  door  was  cut  through  the  wall  of  the  ware- 
house, though  no  lien  was  claimed  therefor, 
as  tending  to  prove  the  character  of  the  ice- 
room  in  relation  to  its  permanency,  and  the 
apparent  intent  of  the  owner  of  the  property 
in  relation  to  its  future  use. — Stevenson  v. 
Woodward,   3   Cal.   App.   754,   86   Pac.   990. 

[d]  Where  the  owner  neglected  not  only 
to  record  the  contract,  but  also  to  file  for 
record  the  notice  of  actual  completion  of  the 
work  required  by  the  statute,  he  cannot  eom- 

Slain  of  the  admission  in  evidence  of  his 
eclarations  tliat  the  buildings  were  not  actu- 
ally completed  or  accepted  by  him,  at  a  data 
from  which  the  liens  nere  filed  in  time.  The 
lien  claimants  were  entitled  to  rely  upon  his 
admissions  and,  under  the  circumstances,  he 
was  estopped  to  deny  the  same. — Hubbard  v, 
Lee,  e  Cat  App.  602,  92  Pac.  744. 

[e]  Parol  evidence  is  inadmissible  to  show 
in  an^  case  what  plans  and  specifications 
were  intended  by  the  parties  to  form  part 
of  their  contract. — Hartwell  v,  Ganahl  Lum- 
ber Co.,  8  CaL  App.  733,  97  Pae.  BOl. 

§  93.    Weight  and  Snlllclency  of  Evldenca. 

[a]  In  such  an  action,  a  finding  that  the 
building  covered  a  large  portion  of  the  land, 
and  that  all  of  tbe  land,  which  had  a  front- 
age of  one  hundred  and  six  feet  and  eight 
inches,  and  a  depth  of  one  hundred  and  sizty- 
fonr  feet  and  one  inch,  was  necessary  for 
its  eonvenient  use  and  occupation,  is  sus- 
tained by  evidence  showing  that  the  building 
was  constructed  for  a  hospital,  having  a 
dimension  of  sixty-eight  feet  in  width  and 
one  hundred  and  eight  feet  in  depth,  con- 
taining "40  bedrooms  for  patients,  and  also 
operating- rooms,  sterilizingroom,  washrooms, 
bathrooms,  nurses'  dormitories,  dining-rooms, 
and  nurses'  classrooms,"  althongb  there  was 
no  evidence  showing  the  particular  portion 
of  the  lot  upon  which  the  building  stood. 
From  such  evidence  tbe  court  could  deter- 
mine, as  a  matter  of  general  knowledge,  that 
the  entire  lot  was  necessary  for  tike  use  of 


the  hospital. — Union  Lnmber  Co.  t.  Simon, 
150  CaL  751,  89  Pac.  1077,  1081. 

[b]  Where  th«  evidence  clearly  ahowa  an 
assignment  of  the  builder's  claim  to  the 
plaintiff,  and  that  he  is  the  owner  thereof, 
proof  of  a  prior  nnaceepted  order  g;iven  by 
the  builder  to  a  third  person  which  did  not 
amount  to  an  assignment,  could  not  affect 
tbe  subsequent  assignment  to  the  plaintiff; 
and  the  testimony  of  the  holder  of  the  order 
that  there  was  no  assignment  to  him,  should 
be  accepted  as  controlling. — Wyman  v. 
Hooker,  2  Cal.  App.  86,  83  Pae.  79. 

[c]  In  an  action  to  foreclose  mechanics' 
liens  against  the  owner  of  a  warehouse  with 
whose  consent  a  lessee  of  part  of  the  ware- 
house, engaged  in  the  ice  business,  had  con- 
structed a  large  iee-room,  where  there  is 
ample  evidence  to  support  the  finding  that 
such  room  was  a  part  of  the  warehouse,  and 
tbe  nncontradjctrd  evidence  showed  that  it 
was  so  constructed  that  it  could  not  be  re- 
moved from  the  building  without  tearing  it 
to  pieces,  it  cannot  be  deemed  a  trade  fixture 
belonging  to  the  lessee,  but  must  be  deemed 
an  improvement  of  the  building,  upon  which 
the  liens  were  enforceable.-— Stevenson  v. 
Woodward,  3  Cal.  App.  T54,  86  Pac.  990. 

[d]  In  an  action  to  foreclose  a  lien  for 
materials  furnished  under  contract  with  one 
in  possession  for  the  Improvement  of  a  build- 
ing, aa  against  the  owner,  who  was  absent 
during  tbe  improvements,  and  who  posted 
no  notice  disclaiming  responsibility  under  - 
section  1197  of  the  Code  of  Civil  Procedure, 

a  finding  that  the  owner  bad  knowledge  of 
the  improvements  before  their  completion  Is 
sustained  by  evidence  that  her  son  was  her  ' 
authorized  agent  to  collect  money  due  on  - 
tbe  contract,  and  to  attend  to  her  business 
during  her  absence,  and  that  he  had  notice 
of  the  improvements  during  the  progress  of 
the  work.  Knowledge  of  an  agent  aa  to 
matters  affecting  the  property  is  knowledge 
of  the  owner. — Pacific  Lumber  Co.  v.  Wilson, 
6  Cal.  App.  Sei,  92  Pae.  654. 

[e]  Under  a  contract  for  painting  cottages 
on  defendant's  land,  with  a  provision  that 
the  "trimmings"  are  to  have  a  second  coat, 
where  there  is  a  conflict  of  evidence  as  to 
the  meaning  of  the  term  "trimming,"  but 
there  is  evidence  sufScient  to  justify  the 
court  in  holding  that  it  included  tbe  porch 
floors  and  steps,  and  where  the  lien  was  filed 
within  ninety  days  after  the  last  work  was 
done  on  each  of  the  cottages,  it  was  filed  in 
time. — Eockwell  v.  Light,  6  Cal.  App.  563, 
92  Pac.   649. 

[f]  Where  the  evidence  clearly  shows  that 
the  plaintiff's  notice  of  lien  for  materials 
famished  correctly  stated  that  the  materials 
were  fnmiahed  to  the  contractor  aa  agenc 
for  the  owners,  at  their  request,  the  contract 
being  void  for  want  of  proper  record,  and 
such  notice  corresponded  with  the  complaint, 
held,  that  a  finding  that  the  notice  of  lien 
untruly  stated  the  fact,  and  that  the  mate- 
rials were  furnished  to  one  who  bad  guar- 
anteed the  debt  for  the  owners,  as  having 
charge  of  the  funds,  was  against  the  evi- 
dence.—Barrett-Hicks  Co.  V.  Qlaa,  9  Cal. 
App.  491,  99  Pac.  856. 
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5  H.    QnMtloiiB  of  Ltv  or  Ttct 
[a]  In  aa  setiou  to  enforce  liens  for  worlc 

done  and  material!  faruiihed  prior  to  Bueb 
abacdonmeDt,  in  which  the  owner  claims  a 
limitation  of  hU  liability  in  accordance  with 
Beetion  ISOO  of  the  Code  of  Civil  Procedure, 
the  queation  whether  that  section  ia  an  in- 
vasion of  ths  conitituCional  riehta  of  the 
owner,  Buagested  in  biiefe  filed  bj  amici 
curiae,  will  not  be  eonaldered. — Scheerer  ft 
Co.  Inc.  V.  Doming,  154  Col.  13S,  97  Pae.  ICS. 

S  96.    Tudlct  and  TiBOiagt. 

[a]  Where  tbe  contract  was,  withont  plans 
or  B^eeiflcation*,  to  do  the  carpenter -work  in 
raisiiig  a  house  and  putting  two  basement- 
rooma  beneath  it,  and  the  findings  and  judg- 
ment were  for  the  plaintiff,  a  apeeial  finding 
that  tbe  two  windows  placed  b^  plaintiff 
were  ont  of  alignment  with  those  in  tho 
upper  »toij,  and  that  such  placing  of  them 
was  not  workmanlilEe,  but  was  a  trivial  im- 
perfection, which  was  remedied  hj  the  owner 
at  a  eost  of  seven  and  one- half  dollars,  which 
sum  was  deducted  from  plalntitT'i  claim,  and 
^dgment  rendered  for  the  residue,  the  find- 
ing that  the  imperfection  was  trivial  implies 
a  flnding  that  the  work  iras  eobstantiall^ 
eompletea  b;'  the  contractor  in  good  faitfa, 
and  snch  findings,  based  upon  evidence  to 
sustain  them,  are  conclusive. — Schindler  v. 
Green,  149  CaL  752,  87  Pae.  626. 

[b]  In  determining  tbe  valne  of  tbe  work 
done  and  materials  forniahed  up  to  tbs  time 
of  the  abandonment,  in  order  to  eompty  with 
the  provision  of  section  1200  of  the  Code 
of  Civil  Procedora  requiring  snch  valne  to 
be  "estimated  as  near  as  maj  be  bj  tbe 
standard  of  the  whole  contract  price,"  it  is 
proper  to  consider  not  oalj  the  valos  of  the 
worlt  done  at  the  time  of  abandonment,  but 
also  of  that  left  undone.  Bo  considered,  the 
evidence  is  sufficient  to  sustaia  tbe  finding 
that  the  payments  made  on  accoont  of  the 
contract  price  exceeded  tbe  valne  of  the 
work  done  and  materials  furnished  at  the 
time  of  abandonment. — Ho flfman -Marks  Co. 
V.  Spires,  154  CaL  111,  97  Pae.  152. 

{el  It  is  not  neceuar;  for  tbe  trial  court 
to  nnd  tbe  reasonable  coat  of  completing  the 
building,  although  such  cost  maf  properlj 
be  considered,  as  a  matter  of  evidence,  in 
determining  the  ultimate  fact  of  tbe  value  of 
the  work   done  and  materials  furnished   by 


Scheerer  ft  Co.  Inc.  v.  Doming,  1S4  CaL  138, 
97  Pae.  155. 

[d]  A  mechanic's  lien  may  be  sustained  to 
enforce  compensation  for  work  and  labor 
done  under  a  contract  to  grade  land  where 
the  court  found  that  the  work  was  substan- 
tialljr  performed,  and  that  a  small  allow- 
ance should  be  made  for  the  cost  of  supply- 
ing any  deficiency  to  make  it  fully  conform 
to  tbe  contract.  The  finding  of  the  court 
npon  tbe  question  of  fact  as  to  tbe  aab- 
stantial  performance  of  the  contract  is  as 
eoDclnaive  as  upon  any  other  fact. — Hill  T. 
Clark,  7  Csl.  App.  60S,  95  Pae.  882. 

fe]  Findings  eoTreapoDdiog  to  an  inauffl- 
eient  somplaint  eannot  support  a  judgmant 


for  tbe  foreclosure  of  the  lien. — McCne  v. 
Jackman,  7  Cal.  App.  703,  95  Pae  673. 

[t]  In  an  action  by  the  contractors  sgainst 
the  owner,  upon  three  several  contracts,  to 
construct  a  building,  in  which  the  complaint 
alleges  the  filing  of  the  three  eontiaets  with 
the  recorder,  and  the  owner,  without  joining 
issue  thereon,  repeated  the  same  allegation 
in  bis  answer,  the  contractors  are  entitled 
to  recover  the  balance  doe  nnder  the  three 
contracts,  and  no  finding  is  necessary  under 
the  pleadings  as  to  the  reasonable  valne  of 
the  servieea  of  the  contractors.  [By  Supreme 
Coart.] — Los  Angeles  P.  B.  Co.  v.  Higgins, 
6  Cal.  App.  514,  97  Pae.  414,  420. 

[f]  Held,  that  tbe  refusal  of  the  supreme 
court  to  Older  a  transfer  of  this  cause  to 
that  court  must  not  be  understood  ss  an 
approval  of  the  remarks  in  the  opinion  of 
the  district  court  of  appeal  that  tbe  con- 
tractors may  recover  upon  an  unrecorded 
contraet,  and  that  in  an  action  thereon  it  is 
not  necessary  tor  the  court  to  make  a  finding 
as  to  the  reasonable  value  of  tbe  work  dona 
on  the  building.  [By  Supreme  Court.] — Los 
Angeles  P.  B.  Co,  v.  Higgins,  8  CaL  App. 
514,  97  Pae.  414,  420. 

[g]  The  finding  that  there  was  no  "Block 
6"  in  the  Pellisaier  tract  merely  eliminated 
that  part  of  the  description  in  the  notice  of 
lien;  but  the  remaining  description  of  "Lot 
4  in  the  Pellissier  Tract"  must  be  deemed 
sufficient  for  the  purpose  of  identification, 
where  there  is  nothing  in  the  record  to  show 
that  any  other  lot  in  the  Pellissier  tract  bad 
the  same  numerical  designation,  or  that  said 
tract  contained  any  other  block  than  "C." — 
Patten  ft  Daviea  Lumber  Co.  t.  Gibson,  9  CaL 
App,  83,  98  Pae.  87, 


§  96. 

ta]  A  judgment  for  a  claimant  who  had 
id  no  lien,  against  tbe  contractor,  and  also 
providing  that  anch  claimant  is  entitled  to 
have  the  claim  satisfied  out  of  any  residue 
that  may  appear  in  tbe  hands  of  the  owner 
after  all  lien  claimants  have  been  satisfied, 
and  from  the  product  of  the  sale  of  the  prop- 
erty after  all  lieu  claimanta  have  been  folly 
satisfied,  is  erroneous  in  so  fat  as  it  directs 
payment  out  of  tbe  funds  of  the  owner.— 
Hampton  v.  Christenaeu,  148  Cal.  729,  84 
Pae.  20O. 

[b]  In  an  action  to  foreelose  merhsnlc^ 
liens,  some  of  which  are  superior  and  soma 
inferior  to  a  mortgage  on  the  property  wbieb 
is  not  yet  due,  the  conrt  by  its  decree  nay 
direct  the  property  to  be  sold,  and  the  pro- 
ceeds of  the  sale  applied  first  to  pay  tbe 
prior  liens,  and  the  residue  applied  first  Co 
tbe  payment  of  the  mortgage  and  then  to  the 
inferior  liens.— Burnett  v.  Olas,  154  CaL  S4>, 
97  Pae.  423. 

[c]  Where  the  house,  ehargeable  with  tbfr 
lien,  was  accurately  described,  the  judgment 
directing  the  sale  thereof  and  the  land  on 
which  it  is  situated,  will  not  be  reversed  be- 
cause it  does  not  appear  how  much  land  is 
necessary  for  its  occupation. — Newell  t.  BriUr 
S  CaL  App.  ei,  83  Pae.  7«. 
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[d]  Zn  an  action  to  forecloie  B  m«ebanle'i 
lien  for  the  reuosable  value  of  material!  and 
labor  perfoTmed  in  extra  work  in  tlie  con- 
■tmetion  of  defendant's  bnilding,  ot  the  raa- 
tonable  value  of  t217.S0,  where  the  answer 
alleged  that  the  reaHonable  value  of  the  extra 
work  for  wbieb  no  price  was  agreed  waa  the 
■am  of  $4T.£S,  and  no  more,  a  general  finding 
that  oil  of  the  allegation!  of  the  complaint 
are  ontme  cannot  entitle  the  defenduit  to 
judgment,  the  plaintiff  being  entitled  to  at 
leaat  a  judgment  in  the  mm  of  $47^,  on  the 
admiuion  of  the  answer,  which  no  evidence 
eoold  be  received  to  contradict;  and  a  Judg- 
jnent  for  the  defendant  ia  erroneoot,  and 
mast  be  reversed. — Horn  y.  Martinho,  7  Cal. 
App.  EM,  M  Pac.  7B. 

[e]  In  enforcing  liena,  eqaitf  will  render 
judgment  in  favor  of  each  claimant  according 
to  the  amount  he  is  entitled  to  receive.  The 
property  being  liable  only  for  the  value  of 
the  work  done,  if  there  be  not  sufficient  funds 


'  and  tka  mstarlaltnen, 
whether  employed  by  him  or  by  a  aubeon- 
tractor. — Los  Angeles  etc.  Brick  Co.  v.  Loa 
Angeles  etc  Dev.  Co-  T  Cal.  App.  160,  M 
PftC  775. 

I  100.    DafldancT  and  Penonal  Idablll^. 

[a]  In  an  aetion  by  subcontractora  to  en- 
force liens  for  material  and  labor  furnished 
by  tbem  to  the  contractor  for  the  coaatrue- 
tioo  of  a  building,  they  are  entitled  only 
to  enforce  their  claims  against  the  land;  and 
s  personal  judgment  against  tbe  owners  is 
erroneous. — Builders'  Supply  Depot  t.  O'Con- 
nor, 150  Cal.  265,  IIS  Am.  St.  Kep.  193,  88 
Pac.  882,  17  L.  E.  A.,  N.  8.,  909. 

[b]  The  superior  court  in  an  aetion  brought 
in  good  faith  to  foreclose  an  asserted  mechan- 
ic's lien  has  jnrisdietiou,  npon  finding  against 
the  claim  of  lien,  to  render  a  personal  judg- 
ment against  the  defendants  for  the  amount 
for  which  tbe  lien  was  elaimed,  although  such 
amount  waa  leas  than  4300. — Becker  v.  Su- 
perior Court,  151  Cal.  313,  90  Pac.  089. 

[e]  When  the  superior  court  acquires  juria- 
dietion  of  a  salt  to  enforce  a  meebaoie'i 
lien,  it  has  jurisdiction  to  render  a  personal 
jndgment  for  the  amount  claimed,  ^though 
the  right  to  the  lien  is  denied  and  the  amoant 
claimed  is  less  than  t300. — Uanniz  v.  Tryon, 
152  Cal.  31,  91  Pac.  0S3. 

[d]  A  lien  elaimant  who  has  given  the 
owner  notice  to  withhold  money  due  from 
tbe  eontraetoT  ia  not  entitled  to  a  personal 
judgment  against  the  owner,  who  has  com- 
pleted the  work  ander  tbe  terms  of  the  eon- 
tract,  where  the  money  due  the  contractor 
in  his  hands  does  not  exceed  the  amount  'due 
the  lienholders,  but  bis  rights  as  a  lienholder 
in  anch  ease  are  limited  to  his  pro  rata  share 
of  the  funds  of  tbe  contractor  in  tbe  bands 
of  the  owner  applicable  to  such  payment. — 
Hughes  Bros.  v.  Hoover,  3  Cal.  App.  145,  M 
Pac  681. 

[•]  Where  the  work  and  material  were  fur- 
nished at  the  inatance  of  the  owner,  the  llan- 
OaLDisMW-US 


[t]  In  an  aetion  to  enforce  equitable  liena 
upon  a  sewer  street  improvement  fund  in  a 
city   treasury,   nnder   notices   to   the   city   In 

Snrauanee  of  section  11S4  of  the  Code  of 
ivU  Procedure,  laborera  employed  by  a  sub- 
contractor who  had  abandoned  his  work, 
which  was  completed  by  tbe  contractors,  are 
entitled  to  enforce  their  equitable  liens  upon 
the  fund  to  the  extent  of  the  amount  earned 
by  tbe  subcontractor,  but  are  not  entitled 
to  personal  judgment  against  the  contractors, 
and  the  judgment  enforcing  tbeir  equitable 
liens  must  be  modified  by  striking  out  such 
personal  jndgment  improperly  entered  in  the 
superior  court. — GolAree  v.  City  of  San 
Diego,  6  Cal.  App.  SOS,  07  Pac.  216. 

[g]  Iiien  claimants  employed  by  a  eubcon- 
tractoT  are  not  entitled  to  a  pereonal  judg- 
ment against  the  contractors;  and  a  judgment 
in  their  favor,  including  such  personal  judg- 
ment, will  be  modified  upon  appeal  by  strik- 
ing out  the  same. — Qoldtree  v.  City  of  Ban 
Diego,  8  CaL  App.  612,  9T  Pac.  218. 

[h]  Where  the  owner  depoaited  in  court 
the  balance  due  the  contractor  under  the 
three  contracts,  nnder  tender  thereof  for  tbe 
benefit  of  the  contractors  and  for  the  eatle- 
faction  of  elaimants  of  liens  against  his  prop- 
erty, the  owner  is  not  injured  by  the  applica- 
tion of  the  depout,  first,  in  payment  of  valid 
liens,  with  costs,  and  of  tbe  residue,  in  pay- 
ment pro  rata  of  the  pereooal  judgments  ren- 
dered in  favor  of  the  other  claimants  against 
the  contractors.  The  contractors  are  the 
only  parties  who  can  complain  of  the  pay- 
ment of  inch  judgmeats. — 1<ob  Angelee  P.  B. 
Co,  V.  Higgina,  8  Cal.  App.  S14,  97  Pac.  414, 
420. 

[i]  Where  only  one  contract  was  void  as 
to  lien  elaimants,  and  two  others  were  valid, 
and  the  liens  of  claimants  who  failed  to  seg- 
regate tbe  amount  of  their  labor  done  or 
materials  fninished  nnder  each  contract  were 
adjudged  invalid,  the  court  properly  rendered 
personal  judgments  in  tbeir  favor  against  tbe 
contractors. — Los  Angeles  P.  B.  Co,  v,  Hig- 
gins,  8  Cal.  App.  614,  97  Pac.  414,  420. 

[j]  Upon  tbe  failure  of  the  lien  of  tbe 
contractor,  bis  right  to  a  personal  judgment 
against  tbe  owner,  and  upon  tbe  failure  of 
other  liens,  the  right  of  each  claimant  to  a 
personal  judgment  against  the  contractor,  is. 
In  either  case,  in  no  way  dependent  on  the 
constitutional  right  to  a  Hen,  or  on  the 
mecbanic'a  Hen  law.— Los  Angeles  P.  B.  Co. 
T.  Higgina,  8  Cal.  App.  514,  97  Pac.  414,  420. 

§  101.    Bflvinr. 

[a]  On  an  appeal  by  a  materialman  from 
an  order  refusing  him  a  new  trial  in  an  ac- 
tion to  enforce  a  lien  for  materials  furoisbed 
for  use  in  the  construction  of  a  building,  the 
sufficiency  of  tbe  evidence  to  eustain  a  find- 
ing to  the  effect  that  the  claimant  knew  that 
the  materials  furnished  did  not  comply  with 
tbe  requirements  of  the  filed  contract  ia  im- 
materiaL    And  on  each  an  appeal  by  a  lob- 
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contractor  the  snfflcieDey  of  the  evidenee  to 
BuBtain  a  finding  that  he  knew  that  the  work 
done  bj  him  was  not  in  compliaDee  witli 
the  eoDtraet  ie  alBo  immaterial. — Howe  v. 
Schmidt,  151  CaL  436,  90  Fae.  1056. 


origin  a]  contractor  and  the  owner  of  the 
hDilding,  who  had  retained  in  hie  bands  a 
part  of  the  contiaet  price  more  than  suffi- 
cient to  Batisfjr  the  claim  of  tba  inbcon- 
tractor,  a  pertona]  judgment  was  rendered 
in  favor  of  the  plaintiff  against  the  original 
coDtreetor  for  the  amonnt  elaimad,  and  the 

J'ndgment  farther  decreed  that  a  Hen  on  the 
ot  of  the  owner  existed  in  favor  of  the 
plaintiff  for  said  amount,  and  provided  for 
a  sale  of  the  lot  and  the  application  of  the 
proceeds  to  the  payment  of  the  judgment, 
and  in  the  event  that  -the  proceeds  were  in- 
sufficient for  that  purpose,  that  there  be 
docketed  a  judgment  against  the  contractor 
for  the  amonnt  of  snch  deficiency,  and  that 
the  plaintiff  have  execntion  against  the  con- 
tractor for  the  amount  thereof.  Held,  on 
an  appeal  by  the  owner  of  the  lot  from  the 
judgment,  in  so  far  as  it  decreed  a  lien,  and 
provided  for  a  aale  thereof  and  the  applii 


agaioet  whom  the  personal  judgment  was 
rendered,  waa  not  an  adverse  party  who 
would  be  injuriously  affected  by  a  reversal 
of  the  judgment  against  the  owner,  and  need 
not  be  served  with  notice  of  tbe  appeal. — 
Hanniz  v.  Tryon,  152  Cal.  31,  91  Pac.  983. 

[c]  Upon  appeal  by  the  owners  of  the  land, 
the  validity  of  a  judgment  against  the  eon- 
tractor  for  deficiency  after  the  sale  of  the 
building  is  not  involved,  and  will  not  be 
considered. — Linek  v.  Meilceljohn,  2  Cal.  A  pp. 
S06,  SI  Pac.  309. 

[d]  The  question  whether  tbe  work  dons 
and  materials  furnished  by  the  plaintiffs 
were  so  affixed  to  the  building  as  to  become 
part  of  it  was  a  question  of  fact  to  be  de- 
termined by  the  court  upon  the  evidence  be- 
fore it;  and  its  finding  aa  to  a  fact  decided 
upon  the  weight  of  evidence  will  not  be  re- 
viewed.— Stevenson  t.  Woodward,  3  Cal.  App. 
754,  S6  Pac.  990. 

[e]  In  a  eonsoUdsted  mechanics'  lieu  auit 
for  foreclosure  of  lieoa  against  the  owner 
of  the  property  and  the  contractors,  where 
the  owner  deposits  in  court  the  amount  due 
to  the  contractors  to  abide  the  judgment 
therein,  and  to  be  applied  in  satisfaction 
thereof  as  the  court  may  direct,  the  deposit 
muBt  be  construed  to  refer  to  the  judgment 
finally  reuderedj  and  where  an  appeal  is  taken 
by  tbe  owner,  upon  a  stay  bond,  he  is  not 
entitled,  pending  tbe  appeal,  to  a  writ  of 
mandate  to  compel  a  return  of  the  deposit, 
in  the  absence  of  an  order  of  the  court  to 
that  effect  and  a  refusal  to  obey  it  by  the 
custodian  of  the  money. — Higgins  v.  Eeyes, 
5  Cal.  App.  482,  90  Pac.  B72. 

Jf]  Where,  in  an  action  to  forectosa  me- 
anics'  liens,  personal  judgment  was  ren- 
dered against  the  appellant,  and  a  lien  en- 
forced against  its  leasehold  interest,  with 
judgment  to  be  docketed  for  deficiency,  the 


waiver  by  the  respondent  of  th«  defieleney 
judgment  does  not  render  moot  the  remaining 
questions  in  regard  to  such  personal  judg- 
ment and  the  foreclosure  of  tne  lien,  which 
appellant  has  still  a  direct  interest  in  revers- 
ing.—Danaldson  V.  Orchard  Crude  Oil  Co.,  8 
Cal  App.  641,  92  Pae.  1048. 

[g]  Error  in  refusing  a  motion  for  a  non- 
suit is  cured  by  subsequent  evidence  war- 
ranting findings  that  the  work  was  snbstan- 
tially  performed  in  good  faith,  entitling  the 
contractor  to  oompenialion. — Hill  v.  Qark, 
7  Cal.  App.  609,  9G  Pae.  3S2. 

S  102.  F«ea,  Ooati  and  Interest  In  0«nenL 
[a]  The  interest  of  a  city  in  a  fund  in  its 
treasury  to  pay  for  a  sener  improvement, 
which  is  the  subject  of  equitable  litigation, 
is  that  of  a  stakeholder.  The  fund  alone  is 
the  subject  of  the  lien;  and  no  coats  of  liti- 
gation, can  be  imposed  upon  the  city. — Oold- 
tree  ▼.  City  of  San  Diego,  S  Cal.  App,  SOS, 
97  Pae.  216. 

S  103.    Attoiney'i  Fmb. 

[a]  The  provision  of  the  statute  purportiog 
to  authorize  the  allowance  of  attorney's  fees 
for  the  plaintiff  in  an  sction  for  the  fore- 
closure of  mechanics'  liens  is  unconatitntienal 
and  void. — Dnion  Lumber  Co.  v.  Simon,  ISO 
Cal.  751,  89  Pac  1077,  1081. 

[b]  The  statute  purporting  to  allow  attor- 
neys' fees  in  an  action  to  enforce  a  mechan- 
ic's lien  is  unconstitutional. — Mannix  v. 
Tryon,  152  Cal.  31,  91  Pac.  983. 

[e]  The  provision  of  the  Code  of  Civil  Pro- 
cedure purporting  to  allow  attorney's  fees  to 
a  person  enforcing  a  mechanic's  lien  by  fore- 
closure suit  is  an  unlawful  discrimination  in 
favor  of  such  suitors  and  is  therefore  un- 
constitutional and  void. — Merced  Lumber  Co. 
V.  Bruschi,  152  CaL  372,  92  Pac.  814. 

[d]  In  an  aotion  to  foreclose  a  mechanie'r 
lien,  tbe  plaintiff  is  not  entitled  to  an  allow- 
ance of  attorneys'  foes. — Raphael  Co.  r. 
Orote,  154  Cal.  137,  97  Pac.  I5G. 

[tj  Attorneys'  fees  cannot  be  allowed  the 
plaintiff  in  an  action  to  foreclose  a  mechan- 
ic's lien.  Section  1195  ot  the  Code  of  Civil 
Procedure,  purporting  to  authorize  soeb  al- 
lowance, is  unconstitntionaL — Burnott  t. 
QIbb,  154  Cal.  249,  97  Pac.  423. 

[f]  Lien  claimants  cannot  be  allowed  attor- 
neys' fees  in  an  action  to  foreclose  their  liens.   ^ 
Stimson  Mill  Co.  v.  Nolan,  5  CaL  App.  754, 
91  Pae.   262. 

[g]  The  allowance  of  an  attorney's  fee  In- 
corporated in  the  judgment  foreclosing  the 
lisD  was  improper,  and  will  be  ordered 
stricken  therefrom. — Pacific  Luml>er  Co.  t. 
Wilson,  6  Cal.  App.  S61,  92  Pac  654. 

[h]  In  the  foreclosure  of  a  lien,  no  allow- 
ance can  be  made  to  the  plaintiff  for  an 
attorney's  fee. — Danaldson  v.  Orchard  Crude 
Oil  Co.,  6  Cal.  App.  641,  92  Pae.  1046. 

[i]  No  attorneys'  fees  can  be  allowed  npon 
the  foreclosure  of  a  mechanic's  lien. — Los 
Angeles  etc.  Brick  Co.  v.  Loa  Augelea  etc 
Dev.  Co.,  7  Cal.  App.  460,  94  Pae.  775. 
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[j]  Attoni«7s'  fees  eaiinot  be  Allowed  upon      Elokk«  t.  Saphnel,  8  Cal.  App.  I,  96  Fab. 
the    foreeloBure    of    s    meebanic'*    lien. — Hill       392 
V.  CI«k,  7  Cal.  App.  609,  95  Pae.  382.  mSSB  AHD  MINERALS. 

yi.}  No  attorney!'  feee  can  be  allowed  ut 
an  action  to  fo reels ee  ntecbanicA'  liana. — 
Famluun  t.  California  ate.  TrDit  Co.,  8  CaL 
App.  267,  Se  Pae.  78S. 

[1]  AttorneTt'  feea  cannot  ba  allowed  to 
■Dccessful  lien  elsimauts;  and  a  direction 
that  attorne^B'  fees  ba  paid  in  their  favor 
ant  of  the  amoant  daposited  in  court  is 
void. — Loa  Angeles  P.  B.  Co.  t.  Higgina,  8 
Cal.  App.  514,  97  Pac  414,  420, 


I  104.    Interort. 

[a]  Where  the  amoont  dna  a  materialman 
ia  anliqui dated  and  not  capable  of  being 
made  certain  by  calculation  until  flzed  by 
the  judgment,  interest  prior  to  jadgmeut  can- 
not be  allowed. — Burnett  t.  OUs,  154  Cal. 
249,  B7  Pae.  423. 

[b]  Where  the  amonnt  due  a  lien  claimant 
is  so  fixed  by  agreement  that  it  may  be 
maile  certain  by  calculation,  interest  thereon 
ia  properly  allowed  prior  to  judgment  in  an 
action  to  foreclose  i&e  lien.  The  lien  which 
the  statute  gives  is  as  extensive  as  the  claim 
which  it  is  intended  to  protect.  Such  con- 
struction of  the  statute  does  not  render  it 
unconstitational. — Burnett  t.  Olaa,  154  CaL 
249,  97  Fac.  423. 

[c]  The  circumstance  that  the  appellants 
claiming  nnder  a  deed  of  trust  were  not  par- 
ties to  any  of  the  claims  of  lien,  and  that 
they  were  contracted  without  their  knowl- 
edge, does  not  affect  the  right  of  the  lien  of 
the  Ucnholders  to  interest. — Fambam  v.  Call- 


[d]  Interest  is  allowed  on  a  claim  of  lien 
from  the  commencement  of  an  action  to  fore- 
close the  same,  where  the  claim  is  capable 
of  being  made  certain  either  by  computation 
or  reference  to  market  values;  but  where 
the  claim  is  on  a  quantum  meruit  for  the 
reasonable  value  of  services,  it  is  not  sus- 
ceptible of  such  computation,  and  does  not 
bear  interest  prior  to  the  judgment. — Farn- 
ham  V.  California  etc.  Trust  Co.,  8  Cal.  App. 
267,  86  Pae.  788. 

VUL     JUDSUSTTY  AGAINST  UENS, 
§  lOe.    Uablllty  on  Bond. 

[a]  In  an  action  by  the  owner  of  a  building 
on  a  bond  of  the  contractors  conditioned  tbat 
they  should  satisfy  and  release  all  notices 
and  liens  claimed  against  the  owner  within 
thirty-five  days  after  its  completion,  and  save 
the  owner  bannless  from  all  damages  there- 
from, which  thev  failed  to  do,  after  demand 
by  the  owner,  he  ia  entitled  to  recover  as 
damages  the  amount  of  attorneys'  fees  which 
be  was  required  to  expend  to  protect  his  in- 
tereat  in  an  action  to  foreclose  the  liens,  in 
which  tbe  amount  withheld  from  the  con- 
tractors to  satisfy  notices  and  liens  was  ex- 
bansted  by  the  decree  distributing  the  same 
pro  rata  among  tbe  parties  entitled  thereto, 
by  the  payment  of  which  tbe  owner  secured 
a   release  of  his  property  from  all  claims. — 


rlfhu ;  lUtRtorr  provlaloni  ralatln(  ULareto ;  MqidsU 
tion,  ownsisblp.  end  transfer  of  minlna  elatms  and 
TlchU;  oriantsatlon,  powirs,  ud  francUiw  of  min- 
ing pertnarshlpi  and  oompsnles;  and  il|;hts,  dntlai, 
and  llablUtiM  at  proprlttors  of  mtneial  lauds  and 
mines,   In  respect  of  the  woikljig  of  Uidi   mines. 
etbsrwis*  tliui  in  tliali  cipaeltr  of  emplerBra. 
L  PUBLIC   MINERAL  LANDS,  H   1-60. 
B.  Location  and  Acquisition  of  Claims, 
11  5-S4. 
n.  TITLE,    CONVETANCES    AND    CON- 
TEACTS,  a  ai-78. 

A.  Bights  and  Bemedies  of  Owners,  Jj 

61-67. 

B.  Conveyances  in  QeneraL  H  67-71. 

C.  Leases,  Licenses  and  Contracts,  Ij 

72-78. 
in.  OPERATION  OP  MINES,  SS  79-99. 

B.  Mining    Partnerships    and    Compan- 

ies, fj  80-90. 

C.  Bights  and   Liabilities  Incident   to 

Working,  f)  91-99. 
Aswsiments  on  stock.     See  Oorporatlons,  1 110. 
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LANDS  OPBH  TO  LOCATION  AHD  AOQUISmON 

IN  OENEBAL,  |  G. 

. CHABAOTEB  OP  LANDS,  |  0. 

B1QBT3    AOQDIRED   BT   DISCOVERT  AND    00- 

CDPATION.  g  IB. 
VEINS    OB    LODES     SUBJECT    TO     LOCATION, 

117. 
BZTXNT  AND  BOtmDABIES  OP  LODE  OLAIUS, 

118. 
BBQDISITES  AND  VALIDITT  OP  VEIN  OB  LODE 

LOCATION  —  MASKING    BODNDABISS    ON 

THE  QBOUND,  t  Zl. 
— —  BECOBD.  (  it. 

NOTICE  AND  POSTING.  |  a*. 

SUFPIOIKNCY      OF      THE      NOTICE      AND 

POSTING  THEREOF.  |  3S. 

~—  DEFECTS  AND    IRBEanLABITIES  AS   AP- 
FEOTINO  VALIDITY   OP   LOCATION.  I  38. 

DEVELOPMENT  AND  lUPBOTEUBKT,  i  ST. 

ABANDONMENT,  |  3». 

EELOCATION,  I  13. 

EVIDENCE    AS    TO    LOCATION   AND   DEVBLOP- 

MENT.  I  as. 
EZTBALATERAL     BIGHTS     UNDER     VEIN     OR 

LODE  LOCATION,  |  BT. 
LOCATION   OP  OIL   AND  GAB  LANDS   IN  GEN- 

ERAU  I  Bd. 
ACTIONS    TO    DETEBUIHE     AND     ESTABLISH 

BIOHTS  IN  GENERAL,  1  «B. 

COMPLAINT  OB  BILL,  f  «d. 

IS8DE8,  PROOF  AND  VARIANCE.  I  4S. 

PRESUMPTIONS  AND  BURDEN  OF  PROOF, 

149. 

EVIDENCE,  i  50. 

QUESTIONS  FOB  COURT  AND  JUBT,   t  51. 

REVIEW,  g  se. 
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§  6.  Lands  Opan  to  LocaUon  and  Acqnlal- 
tloa  In  Oentnl. 
[a]  The  possessory  lights  of  the  loeator  of 
(t  lode  mining  elftim,  upon  mineTal  land,  the 
location  of  which  wm  made  aed  kept  good 
pursaant  to  Inw,  prior  to  the  filing  and  ap- 
proval of  the  map  of  de&nite  location  of  a 
railroad,  and  before  the  snbeeqaent  selection 
by  the  railway  company  of  the  land  upon 
which  the  mining  claim  is  situated,  for  ita 
station  gronnds,  are  prior  and  paramoant  to 
the  rights  of  the  railway  eompany,  to  the 
extant  of  the  valid  limits  of  such  mining 
claim. — Southern  California  By.  Co.  t.  O'Dob^ 
neU,  8  Cal.  App.  3S2,  65  Pac  832. 

§  S.    —  CDaractsr  of  Lands. 

[a]  Under  seetioD  2318  of  the  Bevised 
Statutes  of  the  United  States,  reBarring  from 
sale  lands  valuable  for  miuerais,  and  section 
£319,  opening  for  eiploration  and  purchase 
all  Taluable  mineral  deposits  in  lands  belong- 
ing to  the  United  States,  it  is  not  snffieient 
to  validate  a  location  that  there  be  some 
trace  or  indication  of  mineral  in  the  land. 
There  mnst  be  minerals  in  such  quantity  as  to 
jnstUy  the  expenditure  of  effort  to  extraet 
them.  It  is  not  necessary,  however,  that 
mineral  of  sufficient  amount  and  value  to 
allow  immediate  profitable  working  be  shown 
to  exist  in  the  land.  It  is  enough  if  the  vein 
or  deposit  has  a  present  or  prosepctlTs  com- 
mercial value. — Madison  v.  Oetave  Oil  Co., 
154  Cal.  768,  99  Pac.  176. 

[b]  Qypsum  is  n  mineral  and  lands  con- 
taining it  are  mineral  lands,  within  the  mean- 
ing of  the  statutes  of  the  United  States  pro- 
viding for  the  location  of  mining  claims.— 
Madison  T.  Octave  Oil  Co.,  154  CaL  768,  SB 
Pae.  176. 

§  IS.    Rl^ts  Aeqolrod  by  Discovery  nnd  Oc> 
cnpntion. 

[a]  Where  eight  persona,  as  associates,  enter 
npon  and  locate  a  tract  of  one  hundred  and 
sixty  acres  of  vacant,  nnoccnpied  mineral 
lands  of  the  United  States  nnder  the  placer 
mining  laws,  mark  the  bonndariea  of  the  con- 
solidated claim,  and  proceed  with  the  work 
of  development  to  make  an  oil  discovery, 
but  before  any  discovery  of  oil  had  been 
made  by  them  they  all  join  in  conveying  a 
specific  portion  of  the  consolidated  claim  to 
a  third  person,  who  prosecutes  the  work  of 
discovery  on  the  portion  so  conveyed,  and 
subsequently  makes  a  sufficient  discovery  of 
oil  thereon,  the  efFeet  of  such  conveyance,  in 
the  absence  of  any  contrary  understanding 
or  agreement  between  the  parties,  is  to 
surrender  to  the  grantee  all  of  the  rights 
which  the  grantors  formerly  enjoyed  in  the 
portion  conveyed,  and  to  constitute  it  a  sep- 
arate and  independent  claim;  and  the  subse- 
quent discovery  of  oil  thereon  by  snch  gran- 
tee would  not  inure  to  the  benefit  of  eneh 
a  BSD  dates  or  their  grantee  of  other  portions 
of  the  consolidated  claim,  bo  as  to  perfect 
tlie  location  of  the  remaining  portinns  of 
the  consolidated  claim. — Merced  Oil  Mining 
Co.  V.  Patterson,  153  Cal.  624,  96  Pae.  90. 


§  17.  Valni  or  LodM  Snbfaet  to  Locatton. 
[a]  Although  a  placer  patent  can  carry  no 
veins  of  value  known  to  exist,  yet  a  quarts 
claim  which  contains  so  small  a  percentage 
of  mineral  a*  to  be  of  no  value  for  mining 
purposes  is  not  a  known  vein  within  the 
meaning  of  the  law,  and  the  placer  patent 
carries  it.— Hntchmor  v.  McCarthy,  149  CaL 
603,  87  Pae.  65. 


§  19.    Extent     and    Bonudarioi     of     Lode 
Olalms. 

[a]  The  provision  of  the  United  States  S«- 
vued  Statutes  declaring  that  the  width  of 
lode  locations  shall  not  "exceed  more  than 
three  hundred  feet  on  each  side  of  the  mid- 
dle of  the  vein  at  the  surface,"  is  equivalent 
to  a  declaration  that  the  locator  is  entitled 
to  have  his  right  or  title  confirmed  to  all  the 
surface  of  a  lode  claim  which  is  within  three 
hundred  feet  of  either  side  of  the  apex  of 
the  vein  at  its  surface,  sind  which  is  included 
within  the  boundaries  as  marked  by  the 
locator.  If  he  includes  within  the  bound- 
aries  more  than  the  law  permits,  be  is  en- 
titled nevertheless  to  hold  to  the  limit  whieh 
the  law  authorises  within  the  limits  laid  out, 
and  only  the  territory  embraced  within  his 
boundaries  which  is  in  excess  of  these  limits 
is  to  be  rejected.— McElligott  v.  Krogh,  151 
Cal.  126,  90  Pae.  823. 

[b]  Where  one  of  the  end  monnments  of 
the  side  line  of  a  lode  location  was  originally 
marked  at  a  place  more  than  three  hundred 
feet  perpendicularly  from  the  middle  of  the 
vein,  and  snch  side  line,  as  originally  marked, 
was  a  straight  line  between  such  monument 
and  another  monument  at  the  other  end  of 
the  line,  which  was  properly  fixed  within 
three  hundred  feet  of  the  middle  of  the 
vein,  the  location  will  include  all  territory 
within  three  hundred  feet  of  the  middle  of 
the  vein  and  within  the  side  line  aa  ariginall; 
marked  out.  The  location  ia  not  limited  to 
the  territory  included  within  a  straight  line 
run  from  the  corner  so  properly  fixed  and  S 

Joint  on  the  opposite  end  line  distant  three 
undred  feet  from  the  middle  of  the  vein. 
And  in  determining  the  proper  position  of 
sueh  side  line,  in  a  controveiay  with  a  snh- 
eequent  adjoining  locator,  the  court  should 
fix  as  many  intermediate  comers  thereon  at 
were  necessary  to  give  the  prior  locators  th« 
territory  which  was  within  their  original 
location  and  within  the  lateral  rights  d^ne4 
by  the  Btatate.— KcElligott  v.  Krogh,  151 
Gal.  126,  00  Pac.  883. 


and  fifty  feet  in  length,  and  three  hundred 
feet  in  width,  but  the  lode  was  found  to  rus 
crosswise  of  the  claim,  although  the  validity 
of  the  location  is  not  thereby  affected,  the 
side  lines  of  the  claim  become  its  end  linea, 
and  the  rights  of  the  locator  are  restricted 
to  ths  area  within  the  side  lines  three  hun- 
drrl  feet  in  width  on  each  side  of  the  vein 
or  lode. — Southern  California  By.  Co.  v. 
O'Donnell,  3  CaL  App.  882,  S5  Pae.  932. 
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S  21.  BoqnlsltM  and  Validly  of  Vela  or 
Ziotto  Locatloa— MaAliig  BonndarlH  on 
tha  Orotmd. 

[a]  Where  tha  ducoTeTj  tnd  lotBtlon  of 
a  miDine  elaim  were  on  landi  Babjeet  to  loea- 
tion  witnin  the  boundariei  laid  oat,  the  loca- 
tion ia  valid  to  the  extent  that  the  Isnda 
ttpon  which  the  discoverj  wai  made  and  the 
location  notice  poated  were  within  the  marked 
bonndarieg  and  were  pub  lie  and  onappro- 
priated  lands.  The  fact  that  the  comer  matt' 
nnesti  of  the  elaim  were  placed  on  Ian  da 
that  were  not  open  to  location  doea  not 
render  the  entire  location  void  nor  aSeet  the 
validity  of  the  location  as  to  the  lands  within 
the  exterior  limits  of  the  boundaries  aa  so 
designated  which  are  anbjeet  to  location. — 
McEliigott  V.  Srogb,  151  CaL  136,  BO  Pao. 
823. 

I  The  aide  lines  of  a  lode  claim  as  orig- 
ill;  located  are  not  required  to  be  straight 
lines.— McEtligott  T.  Krogh,  ISl  Cal.  12fl, 
90  Pac.  S23. 

[c]  The  locator  of  a  lode  location  is  only 
required  in  law  to  establiah  monnmenta  at 
both  ends  of  a  side  line,  and  is  not  required 
to  place  intervening  monuments  thereon. — 
McBUigott  T.  Erogtu  151  CaL  126,  00  Pao. 
823. 


■a; 
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[a]  The  act  of  Congress  does  not  require 
any  potting  or  recording  of  notice  of  loca- 
tion; but  It  merely  permits  the  enactment 
of  local  laws  regulating  that  matter,  with 
the  proviao  that  every  notice  of  location,  in 
order  to  have  any  legal  effect,  mast  contain 
required  particulars.  In  the  absenee  of  local 
law,  there  is  nothing  to  give  any  definite 
legal  effect  to  the  posting  and  recording  of 
notices  of  location. — Daggett  v.  Yreka  Miu. 
cU.  Co.,  US  Cal.  357,  SS  Pae.  96S. 

[b]  In  an  action  to  quiet  title  to  a  quarts 
cuim,  as  against  the  owners  of  a  placer 
patent,  under  a  prior  location,  the  record  of 
the  notice  of  location  of  the  quarta  elaim, 
if  it  be  assumed  to  be  valid,  ean  provs  noth- 
ing beyond  the  fact  of  its  record,  and  is  aot 
evidence  that  it  was  posted  on  the  ground, 
or  that  the  Bevised  Statutes  of  the  United 
States  were  complied  with  by  the  plaintifl 
in  making  the  location  or  in  work  on  the 
claim. — Mntehmoi  r.  UeCarthy,  140  Cal.  603, 
87  Pae.  SS. 

el]  The  mining  law  of  the  United  States 
.  S.  Bev.  Stats,  sec.  2324)  does  not  re- 
quire the  notice  of  location  of  a  mining  elaim 
to  be  posted  or  reeorded;  and  it  is  only 
where  the  local  customs  and  rules  of  the 
miners  of  the  district  require  these  steps  that 
they  are  necessary. — Anderson  v.  Caughey,  8 
CaL  App.  SS,  84  Pac  223. 

S  24.    Notice  and  Posting. 

[a]  The  record  of  a  notice  of  location  of  a 
quartz  mining  claim,  which  is  required  to 
be  recorded,  is  invalid  under  section  2324  of 
the  Bevised  Statutes  of  the  United  States, 
where  it  contains  no  description  of  the  claim 
by  referencB  to  any  natural  object  or  per- 
manent monument  by  which  it  might  be  iden* 


S  2B.    SnSdeiicr  of    tha    Notico    and 

Posting  Thereof. 

[a]  Notices  of  location  not  required  by 
loe^  law  are  of  no  value  except  as  acts  in 
pais,  to  be  considered  in  connection  with 
the  well-known  customB  and  practiceR  of  min- 
ing prospectors,  as  an  item  of  evidence  upon 
the  question  of  compliance  with  the  mining 
law  in  respect  to  the  marking  of  the  surface 
location  so  that  its  boundaries  can  be  readily 
traced. — Daggett  v.  Yreka  Uin.  etc.  Co.,  149 
CaL  3S7,  S6  Pae.  068. 

§  26.    —  Defects     and    InegnlarltleB     aa 
Affecting  Validity  of  Location. 

[a]  Where  there  are  conflicting  location!  of 

the  same  mining  elaima,  tha  rights  of  the 
parties  are  govemsd  by  the  fact  of  prior 
location,  of  which  the  written  date  of  the 
notice  is,  at  the  most,  but  evidence;  and 
where  the  prior  location  notice  bears  a  date 
subsequent  to  the  date  of  the  second  loca- 
tion, tne  error  in  such  notice,  however  caused, 
must  give  way  to  the  proved  fact  of  prior 
location.— Webb  v.  Carton,  148  Cal.  555,  113 
Am.  St.  Bep.  305,  83  Pae.  096. 

[b]  Where  the  location  by  defendants' 
grantor  was  in  fact  made  before  plaintiffs 
entered  upon  the  land,  and  the  notice  of 
it  was  there  visible,  and  ita  boundaries 
marked,  plaintiffs  could  not  liave  been  misled 
by  the  erroneous  date  of  the  notice,  but 
must  have  known  that  a  location  prior  to 
their  attempted  one  had  been  made,  and  can- 
not be  heard  to  say  that  they  were  in  any 
way  injured  by  the  error  in  date. — Webb  v. 
Carlon,  14S  Cal.  555,  113  Am.  St.  Bep.  305, 
83  Pac  098. 

§  27.    Development  and  Improrement. 

[a]  Under  section  2324  of  the  United  States 
Bevised  Statutes,  B  failure  to  do  the  assess 
meat  work  upon  a  mining  claim  does  not 
operate  to  terminate  the  locator's  right  in 
favor  of  a  person  who  has  merely  taken  pos- 
■ession  of  the  claim;  the  sole  effect  of  such 
failure,  there  being  no  abandonment,  is  to 
throw  the  land  open  to  location  by  others, 
and,  in  the  absence  of  such  other  location, 
the  original  claimant's  right  to  resume  work 
and  to  bold  his  claim  remains. — Madieon  v. 
OcUve  Oil  Co.,  164  Cal.  768,  B9  Pac.  176. 

[b]  Where  the  location  of  a  mining  claim 
la  made  on  the  first  day  of  January,  1903,  the 
locator  has  alt  of  the  year  1904  within  which 
to  do  the  annual  assessment  work;  and  per- 
sons who,  in  tbe  interval,  take  and  hold 
adverse  posaession  of  the  land,  even  if  they 
claim  under  an  adverse  location,  cannot  be 
beard  to  object  that  the  original  locator 
failed  to  do  the  annual  aRsessment  work  while 
they  were  in  adverse  possession  of  the  elaim. 
Madison  v.  Octave  Oil  Co.,  154  Cal.  768,  99 
Pac.  176. 
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[d]  AdhqoI  work  dona  on  a  mining  daim 
by  s  tliird  person,  of  the  vslne  of  9100,  is 
sufficient  to  eoDstitnte  the  aBBeasraent  work 
required  by  law,  although  it  ma;  have  been 
contributed  eratuitonsl;  to  the  locator. — 
Anderaon  v.  Caugbey,  3  Cal.  App.  22,  84  Pae. 
223. 

[e]  Held,  that,  nnder  the  facta  of  tbig  uie, 
as  discloBed  by  the  evidence,  the  Bervices  of 
a  watchman  were  not  allowable  vpan  the 
annuBl  development  work  required  by  the 
statute;  and  that,  apart  from  Bneb  services, 
the  required  amount  of  annual  work  was 
disproved,  and  the  evidence  iB  sufGcient  to 
BuBtain  the  findings  for  the  plaintiff,  aa  sub- 
sequent locator.— ^ ear  v.  Ford,  4  CaL  App. 
SSe,  88  Pac.  600. 

§  29.    Abandonment. 

[a]  Apatt  from  any  claim  based  on  a  min- 
eral location  nnder  the  law  of  the  United 
States,  one  in  the  actual  poBseieion  of  public 
lands  of  the  United  States,  on  which  be  had 
attempted  to  make  a  mineral  location,  is 
entitled  as  against  everyone  but  the  United 
States,  the  holder  of  ^  the  paramount  title, 
to  retain  that  poSBession.  But  if  he  reliU' 
quishes  hit  possession  he  acquires  no  right 
superior  to  that  of  another  who  peaceably 
enters  into  possesBion,  nnless  by  virtue  of  a 
valid  mineral  location. — New  England  A 
CoalJDga  Oil  Co.  v.  Coagdon,  153  CaL  211, 
92  Vac.  180. 

§  32.    ——  Belocatlan. 

[a]  Although  before  a  patent  and  before 
an  adverse  right  has  accrued  end  lines  may 
be  readjusted  to  conform  to  the  true  course 
and  dip  of  a  vein,  yet  this  can  only  be  done 
by  re -marking  the  surface  location,  so  that 
its  boundaries  may  be  readily  traced.  It  is 
the  line  fixed  by  the  monuments,  and  not  the 
line  indicated  by  the  dip  of  the  vein,  that 
controls  in  favor  of  isterveDing  rights. — 
Daggett  V.  Yreka  Min.  etc.  Co.,  149  Cal.  357, 
86  Pae.  B68. 

[b]  A  mining  claim  whieb  was  validly 
located  in  the  year  1S93,  and  on  which  the 
annual  assessment  work  was  done  to  and  in- 
cluding the  year  1900,  was  not  open  to  re- 
location by  a  third  person  daring  the  year 
1901.— Anderson  v.  Caughey,  3  Oa.  App.  S2, 
84  Pac.  223. 

§  36.    Evidence  u  to  Location  and  Derelop* 
menb 

[a]  In  the  absence  of  evidence  a*  to  the 
custom  of  miners  in  a  particular  district  and 
at  a  particular  time  respecting  the  steps  nec- 
essary to  the  location  of  a  mining  claim,  it 
must  be  presumed  that  tbe  United  States  law 
governed  all  locations  at  tbat  time. — Ander- 
son V.  Caugbey,  3  Cal.  App.  22,  84  Pac.  223. 

[b]  Where  the  evidence  between  plaintiff 
and  defendant  was  sharply  conflicting  as  to 
whether  plaintiff  pointed  out  his  discovered 
mine  as  situated  on  the  patented  land  or  not, 
the  admission  of  evidence  for  the  defendant 
to  corroborate  him,  by  testimony  that  the 
nortb  line  of  the  patented  property  was  "by 
public  reputation"  far  enough  north  to  take 
in  the  discovered  mine,  was  irrelevant,  and 


the  plaintiff's  objection  thereto  shonld  have 
been  austained. — Stewart  V.  Douglaai,  9  Cal. 
App.  712,  100  Pae.  711. 

[e]  Wbere  there  was  no  evidence  to  show 
that  the  location  of  the  end  lines  included 
the  disputed  ground,  or  that  the  end  lines 
including  it  were  located  as  parallel,  the 
verdict  in  favor  of  the  plaintiff  for  nominal 
damages  was  entirely  unsupported  by  the 
evidence,  and  eannot  be  permitted  to  stand. 
Daggett  V.  Yreka  Uin.  etc.  Co.,  149  CaL 
357,  86  Pac  968. 

[d]  The  burden  was  upon  plaintifCs  to  es- 
tablish the  identity^  of  the  vein  trespassed 
upon  with  that  having  its  apex  in  plainti^' 
claim,  but  in  estabUshing  it  tbey  were  not 
required  to  trace  or  open  the  workings. 
Held,  tbat  the  burden  of  proof  was  suffi- 
ciently supported  to  svBtaiD  a  finding  as  to 
the  identity  of  the  vein.— Daggett  v,  Treka 
Min.  etc.  Co.,  149  Cal.  3S7,  SS  Pae.  968. 

!e]  No  presumption  can  be  indulged  that 
d  claims  wliicb  have  been  worked  for 
years,  and  upon  which  no  sufficient  boundary 
marks  can  be  found,  must  have  been  properly 
defined  by  visible  monnments,  which  have 
been  removed  and  destroyed,  either  by  fraud 
or  by  the  action  of  the  elements.  Such  pre- 
sumption is  contrary  to  the  policy  of  the 
mining  law,  which  requires  boundaries  to  be 
clearly  defined  by  monuments,  to  enable  sub- 
sequent claimants  to  locate  with  safety  upon 
the  residue  by  preventing  the  swinging  and 
floating  of  earlier  locations.  To  subserve 
this  policy,  and  as  matter  of  simple  justice, 
the  locators  are  required  not  only  to  mark 
their  location  when  made,  but  also  to  use  rea- 
sonable diligence  in  preserving  and  restoring 
their  boundary  monuments,  as  occasion  may 
require. — Daggett  v.  Yreka  Uin.  etc,  Co., 
149  CaL  357,  86  Pae.  968. 
.  [f]  Certified  copies  from  tbe  record  of  the 
notieee  of  location,  if  there  is  no  law  behind 
them  to  give  them  effect,  are  not  competent 
evidaoee  to  prove  even  that  they  had  been 
posted  on  the  ground,  and  are  much  less 
competent  to  prove  the  actual  erection  of 
the  monuments  therein  called  for.  Tbe  only 
eompeteut  evidence  of  the  marking  of  bound- 
aries is  tbat  of  witneasei  who  saw  the  mon- 
uments placed,  or  who  saw  them  standing 
after  being  placed. — Daggett  v.  Yreka  Min. 
ate.  Co.,  149  CaL  357,  86  Pac.  968. 

[g]  Where  portions  of  the  old  monnments 
are  found  upon  the  ground,  and  objection  to 
tbe  admiBsion  of  certified  copies  of  the  no- 
tices of  location  was  waived,  they  must  be 
treated  as  evidence  in  the  ease,  so  far  as 
they  tend  to  prove,  together  with  tbe  remain- 
ing monuments  on  tlie  ground,  that  tbe 
boundaries  were  properly  marked  at  the  time 
of  location.  In  this  view  they  are  to  be 
considered  as  determining  at  most  what  tbey 
state;  and  where  they  establish  parallel  end 
lines  which  do  not  include  the  ground  In  dis- 
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moDTunents  mnd  ttia  eroppingi  of  tbe  vein 
at  eveiy  poinC  except  the  point  of  beginning, 
and  instsad  of  a  square  location  of  about 
fifteen  hundred  feet  in  l«ngth  aod  aiz  bun- 
dred  feet  in  width,  as  oiigin'ally  intended, 
makea  a  lozenge -shaped  location,  with  end 
lines  seven  hundred  and  twenty  feet  long 
instead  of  six  hundiad  feet,  and  side  lines 
eleven  hundred  and  eighty-eight  feat  long, 
and  thus  departs  wideTj  from  the  eertain 
data  established  bj  the  beat  evidence  plain- 
tiffs have  to  offer  to  prove  the  original  loca- 
tion of  their  claims,  cannot  be  accepted  as 
any  evidence  of  such  location. — Daggett  v. 
Yreka  ttin.  etc.  Co.,  149  CaL  S57,  86  Pae. 
968. 

[i]  Where  plaintiff  claimed  nnder  location 
oj  veins  made  after  the  application  for  the 
placer  patent,  and  failed  to  prove  that  an; 
of  the  veins  claimed  by  bim  eoald  ever  be 
expected  to  pay  the  coat  of  extracting  the 
same,  and  there  was  a  preponderance  of  evi- 
dence that  at  the  date  of  such  application 
they  were  generally  regarded  as  valueless, 
and  have  since  proven  to  be  so,  the  finding 
against  plaintiff's  claim  and  in  favor  of  the 
defendant  is  supported  by  the  evidence.— 
Mutebmor  t.  McCarthy,  149  Cal.  603,  87 
Pac.  85. 

[j]  Evidence  of  the  finding  on  the  land  of 
"some  oil  sand  stained  with  oil  and  a  ridge 
□f  fossil,"  and  that  oil  bad  been  discovered 
in  neighboring  locations,  the  nearest  well 
beinj;  two  miles  distant,  and  that  the  geologi- 
cal formation  indicated  tbe  probable  exist- 
ence of  oil-bearing  strata  in  the  claim,  is  in- 
snfficient  to  constitute  a  discovery. — New 
England  Ss  Coalinga  Oil  Co.  v.  Congdon,  152 
Cal.  211,  92  Pac.  ISO. 


[a^  The  validity  of  the  location  of  quartt- 
nining  claims  under  the  mining  law  of  May 
10,  ISTS,  depends  upon  a  substantial  compli- 
ance by  the  locator  with  the  requirements  of 
that  act,  including  tbe  discovery  of  a  vein, 
the  marking  of  the  location  so  tbat  tbe  sur- 
face boundaries  can  be  readily  traced,  and, 
if  tbe  locator  is  to  acquire  any  extralateral 
rights  on  tbe  dip  of  the  vein,  tbat  the  end 
lines  of  his  location  should  be  parallel. — 
Daggett  V.  Treka  Min.  etc.  Co.,  149  Cal.  3fi7, 
86  Pac.  968. 

[bl  Where  tbe  vein  in  the  course  of  its 
strike  passes  out  of  tbe  side  line  of  tbe  loca- 
tion, and  so  continues  for  some  distance  and 
then  returns  within  tbe  side  line,  no  extra- 
lateral  rights  are  acquired  as  to  the  segment 
of  the  vein,  tbe  apax  of  which  is  outside 
of  such  side  line.— McElligott  v.  Krogh,  151 
'   Cal.  126,  90  Pae.  823. 

[e]  In  a  controversy  Involving  the  extra- 
lateral  rights  of  the  locators  of  a  lode  clsim, 
tbe  question  whether  the  locators  were  or 
were  not  entitled  to  extralateral  rights  be- 
cause the  end  lines  of  tbeir  claim  were  not 
parallel  wilt  not  be  determined  on  appeal, 
when  tbe  findings  are  conflicting  as  to  the 
fact  of  the  parallelism  of  tbe  end  lines.— 
McElligott  T.  Erogb,  151  Cal.  120,  90  Pae. 
823. 


(29  U.  S.   Stats,   at  Large,  526),    tbe 
entry   and     patenting    of    lands     containing 

fetroleum  or  other  mineral  oile  are  governed 
y  the  provisions  of  the  law  relating  to 
placer  claim^  and  a  discovery  of  oil  within 
the  limits  of  the  claim  is  essential  to  the 
validity  of  the  location. — New  England  & 
Coalinga  Oil  Co.  r.  Congdon,  152  Cal.  211, 
92  Pac.  160. 

[b]  Although  the  discovery  of  oU  upon  the 
claim  need  not  precede  the  location,  still  if 
tbe  alleged  locator  has  not  made  a  diacoveiy 
and  bas  not  retained  possession  for  the  pur- 
pose of  prosecnting  work  looking  to  a  dis- 
covery, hiB  mere  posting  of  notices  and  mark- 
ing of  boandaries  Upon  tbe  ground  will  not 
serve  to  exclude  others  who  may  peaceably 
enter  upon  the  land  which  he  is  not  actually 
working  or  occupying. — New  England  & 
Coalinga  OU  Co.  T,  Congdon,  152  Cal.  211,  92 
Pac,  180. 

§  43,    Actlona  to  Determine  and    EstabUah 
Bi^tB  in  OmsraL 

[a]  The  jurisdiction  of  the  courts  of  this 
state  of  an  action  to  determine  an  adverse 
claim  to  mineral  lands  must  be  determined 
by  the  laws  of  this  state  wbicb  regulate  the 
mode  of  procedure  therein,  and  euch  pro- 
cedure cannot  be  regulated  by  tbe  laws  of 
tbe  federal  government. — Bernard  T.  Parme- 
lee,  6  CaL  App.  537,  02  Pac.  658. 

§  4B.    Oomplaint  or  BiU. 

[a]  Though  the  evidence  of  tbe  trespass 
was  not  precluded  by  the  fact  that  the  com- 
plaint did  not  aver  a  trespass  on  the  dip  of 
the  vein,  where  the  defendant  was  not  misled 
b^  a  general  averment  of  trespass  upon  plain- 
tiffs' premises,  yet  where  tbe  complaint  al- 
leged a  trespass  upon  premises  described 
which  did  not  include  the  disputed  ground, 
objection  thereto  sboutd  bave  been  eustained 


ment.— Dsggett  T.  Yreka  Min.  etc,  Co.,  149 
Gal.  357,   86  Pas.  968. 

[b]  Though  it  la  not  strictljr  necessary  in 
an  action  of  trespass  on  plaintiff's  miaing 
claim  to  allege  that  the  mining  was  done  on 
the  dip  of  a  vein  having  its  apex  in  such 
claim,  and  that  tbe  end  tines  were  parallel, 
it  is  better  to  allege  tbe  facts  specifically,  to 
present  the  issues  more  definitely  and  prevent 
BOTpriBe. — Daggett  v.  Yreka  Min.  etc.  Co., 
149  Cal.  357,  86  Pae.  968. 

S  48. iBsaea,  Proof  and  Variance. 

[a]  In  an  action  of  ejectment  for  unpat- 
ented lode  mining  claims,  where  the  com- 
plaint tendered  the  usual  issues  as  to  owner- 
ship, right  of  possession  and  ouster,  tbe 
defendants,  upon  issues  joined  thereupon, 
were  entitled  to  make  any  proof  which  would 
defeat  the  plaintiffs'  title,  and  may  intro- 
duce testimony  assailins  plaintiffs'  deraign- 
ment  of  title,  without  pleading  it,  and  show- 
ing a  forfeiture  by  failure  of  plaintiffs  to  do 
annual  assessment  work  for  three  years,  and 
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*  Tklid  loMtioii  and  holding  b^  on*  of  the 

defeodanta  u  a  qualified  locator  without  ipe- 
eiallj'  pleading  it;  and  findingg  against  plain- 
tiffs' aaraignment  of  title,  and  eatabliihing 
plaintifFs'  forfaitQTS  of  title,  and  the  yaliditj 
of  defendant!'  relocation  and  holding  upon 
aufHeiect  evidence,  cannot  be  auailed, — 
Eolmes  t,  Salamanca  Oold  Uin.  «te.  Co.,  8 
Csl.  App.  6S9,  91  Poc.  leo. 

S  49.    PiMomptloiu     and     Burden     of 

Proof, 
[a]  The  right  of  the  locator  of  a  mining 
claim  who  haa  made  a  ralid  location  thereof 
eontinuea,  independentlT  of  actual  poueiaion 
thereof,  nntil  he  baa  abandoned  the  same  or 
forfeited  it  by  failnie  to  do  the  reqniHite 
annual  woik  thereupon;  and  the  bnrden  of 
proof  is  upon  a  auDsequent  locator  to  show 
either  an  abandonment  or  a  forfeiture  of 
the  claim,  by  dear  and  eonvinciog  proof. — 
Oeai  V.  Ford,  i  Cal.  App.  556,  88  Pac  800. 

*  §  CO.    — —  Bvidnco. 

[a]  Where  plaintifla  elainied  a  forfeiture 
by  co-ownen  for  failnre  to  contribute  to 
annual  work,  and  defendant  relied  upon  a 
transfer  from  inch  co- owners  prior  to  the 
notice  to  them  to  contribute,  plaintifla  were 
improperly  allowed  in  rebuttal  to  introduce, 
aa  an  estoppel  of  record  against  the  defend' 
ant,  the  judgment-roll  in  an  action  to  which 
defendant  was  a  party,  brought  by  plaintiffs 
as  alleged  suceessora  in  interest  of  the  judg- 
ment debtors,  including  such  eo-owners,  to 
redeem  from  a  sale  under  the  foreclosure  of 
a  mortgage,  the  judgment  showing  that  re- 
demption was  permitted  to  plaintiffs  as  such 
successors,  where  there  is  nothing  in  the 
record  to  indicate  that  the  precise  question 
of  the  forfeiture  by  such  co-owners  was 
directly  involved  and  adjudicated. — Emerson 
V.  Toaemite  Qold  Min.  etc.  Co.,  149  Cal.  CO, 
85  Pac.  122. 

[b]  Where  there  was  no  satisfactory  evi- 
dence of  compliance  with  the  law  by  the  lo- 
cator, and  the  evidenc«  tended  to  show  that 
the  seam  of  qnartz  was  small,  and  eanied  a 
very  small  percentage  of  gold,  and  there 
was  no  evidence  that  in  any  year  one  hun- 
dred dollars'  worth  of  work  was  done  upon  it 
by  the  locator,  or  that  any  work  was  done 
thereupon  for  eight  ^eara  prior  to  the  com- 
mencement of  the  action,  or  that  plaintiff  was 
in  actual  possession  of  the  claim  when  the 
suit  was  bronght,  the  evidence  is  insufficient 
to  sustain  the  action,  and  findings  and  judg- 
ment for  the  defendant  will  not  be  disturbed 
npon  appeal. — Mntchmor  v.  UcCarthy,  149 
Cal.  603,  S7  Pac.  8S. 

ic]  The  inadmissibilitT  of  the  declarations 
the  superintendent  of  the  defendant's  mine 
cannot  be  affected  by  the  fact  that  he 
claimed  an  interest  in  plaintiffs'  mine  adverse 
to  the  defendant,  nor  by  the  fact  that  he  had 
conveyed  to  the  defendant  the  mine  worked 
by  it,  where  the  declarations  were  made  after 
■uch  transfer,  and  not  while  he  was  holding 
the  title  transferred. — Ferguson  v.  Basin  Con. 
solidated  Mines,  152  CaL  712,  93  Pac.  SST. 

[d]  Where  the  formal  relocation  was  made 
by  one  of  the  defendant!,  bat  tha  plaintiffs 


have  made  all  defendants  parties,  and  sver 
possession  by  all  of  the  defendants,  a  finding 
as  to  that  effect  is  supported. — Holmes  v. 
Salamanca  Opld  Uin.  Co.,  S  CaL  App.  (59, 
91  Pac  180. 
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the  limits  of  the  piacer  patent  is  of 
any  practical  value  is  always  a  question  of 
fact  for  the  jury,  or  for  the  court  in  the 
absence  of  a  jury. — Mutchmor  v.  McCarthy, 
149  Cal.  603,  87  Pac.  65. 

[b]  Whether  a  prior  location  was  forfeited 
as  against  an  adverse  location,  and  whether 
work  was  done  for  the  purpose  of  working 
the  claim  in  controversy,  or  was  adapted  to 
that  purpose,  are  questions  of  fact. — Gear  v. 
Ford,  4  Cal.  App.  656,  88  Pac.  600. 

§  64.    Bavlaw. 

Ja]  Where  the  validit;^  at  the  original  loca- 
tion of  plaintiffs'  mining  claim,  though  it 
failed  to  comply  with  a  local  mining  rule,  and 
the  invalidity  of  an  adverse  location  thereof 
for  plaintiffs'  faUure  to  do  the  requisite 
amount  of  annual  work,  made  after  plaintiffs 
had  in  good  faith  resumed  work,  were  deter- 
mined by  tbia  court  upon  a  former  appeal, 
such  determination  is  the  law  of  tha  case.— 
Emerson  v.  Tosemite  Gold  Min.  ate.  Co.,  149 
CaL  50,  86  Pac  122. 


A.    BIGHTS   AND   BEMEDISa   OF  OWN- 
BBS. 

S  67.    TratpaaBOn  Is  0«nenL 

[a]  In  an  action  to  recover  damages  for 
aflef^ed  treapass  by  defendant  on  plaintiffs' 
mining  claims,  and  the  removal  of  gold-bear- 
ing earth  therefrom,  where  the  location  of 
plaintiffs'  boundary  line  Is  involved,  it  was 
error  to  admit  in  evidence  for  the  plaintiffs 
the  declarations  of  the  superintendent  of  de- 
fendant's mine,  tending  to  support  plaintiffs' 
contention  aa  to  the  location  of  the  boundary 
line,  withont  any  showing  as  to  tha  extent 
of  bis  authority  beyond  the  mere  fact  that 
he  was  superintendent  in  charge  of  defend- 
ant's mine. — Ferguson  v.  Basin  Consolidated 
Mines,  1S2  CaL  712,  93  Pac  867, 

B.    CONVEYANCES  IN  GENEBAL. 
§  68.    Contracts  for  Salo  and  ConToraneo. 

[a]  Assuming  that  the  original  agreement 
between  the  parties  coneerning  the  purchase 
and  working  of  a  .mine  could  be  construed 
as  a  mare  option  to  porcfaase  it,  yet  where, 
under  a  subsequent  agreement,  tJie  terms  of 
payment  were  modified,  and  the  party  hold- 
ing the  option  paid  <I,000  in  cash  on  the 
purchase  money^,  whatever  may  have  been  the 
original  intention  of  the  parties  as  to  the 
nature  of  the  transaction,  it  took  on,  from 
the  time  of  such  payment,  the  character  of 
agreement    or    contract    of   sale,    and   it 


DqitizedbyGoOt^le 


MINES  AND  UmXBALa,  n,  B,  C,  m,  B,  0,  fS  W-0L 


[a]  Where  the  patentee  of  an  entire  qaarti 
mining  dsim  conve<rs  witbout  Teservation  a. 
part  of  the  claim  deacribed  by  aarface  linea, 
toother  with  all  miniog  i^gtit,  property, 
potaesaion,  claim,  and  demand  irhataoever  of 
the  pantOT  in  or  to  the  premiaeB,  the  eoc- 
veyance  earrisB  all  the  land  below  the  Bar- 
face  of  the  earth  within  vertical  planei  con- 
forming to  the  aarfaee  lide  lines,  including 
the  extralateral  dip  of  all  veins  having  their 
apexes  within  the  lines  of  the  part  of  the 
claim  that  was  not  conveyed. — Rifev  v.  North 
Star  Mining  Co.,  152  Cal.  949,  93  Fae.  194. 


tion  thereof  and  the  identity  of  property  in- 
cluded in  a  junior  mortgage  ia  involved, 
which  deaeribed  the  property  ai  the  "Jim 
Blaine  Mining  Claim,  being  the  aame  prop- 
erty located"  by  a  person  named,  wboae  re- 
location thereof  referred  to  is  void,  though 
the  two  claims  admittedly  inelnded  tbe  same 
gronnd,  and  a  deed  thereof  ia  referred  to 
which  deacribei  the  "Jim  Blaine"  or  "Slap 
Jack  Mine,"  and  it  also  appeared  that  at 
the  date  of  the  junior  mortgage,  the  mort- 
gagor was  grantee  in  another  deed  of  nine- 
twentieths  of  the  original  location  of  the 
"Slap  Jack  Mine":  Held,  that  it  was  clearly 
the  mtention  of  the  parties  to  include  the 
latter's  interest  in  the  junior  mortgage,  and 
not  to  embrace  exclusively  the  interest  in 
the  relocation,  and  in  the  grant  thereof  to 
the  mortgagor. — Wemple  v.  Yosemite  Qold 
Min.  Co.,  i  CaL  App.  78,  S7  Pae.  280. 


C.     LEASES,  UCENSBS  AND  CONTBACTS. 


[a]  Upon  the  default  of  the  vendee,  with- 
out exeose,  to  perform  the  conditions  of  the 
bond,  the  mere  service  of  a  notice  on  him 
by   the   vendor,   calling  hii   attention   to   the 

Sarticnlars  in  which  the  default  consisted,  and 
eelaring  the  bond  to  be  forfeited  and  all 
the  interest  of  the  vendee  in  the  property 
to  be  terminated,  and  demanding  possession 
of  the  property,  and  the  subsequent  peace- 
able taking  posaeBaiau  of  the  property  by  the 
vendor,  and  his  bringing  an  action  to  quiet 
his  title  thereto,  did  cot  constitute  a  reacia- 
sioQ  of  the  contract  by  the  mutual  eonsent 
of  the  parties,  so  aa  to  give  the  vendee  a 
right  of  action  against  the  vendor  for  the 
recovery  of  the  portion  of  the  purchase  price 
paid  under  the  contract  or  for  disbursements 
made  in  the  performance  of  other  conditions 
thereof.— Ouraler  v.  Thatcher,  I5Z  Cal.  739, 
93  Pm.  1007. 

[b]  Tn  a  mining  lease,  which  provides  for 
a  royalty  to  the  lessor  agf^iegating  tl,500, 
payable  semi-annually  in  six  payments,  be- 
ginning six  months  from  date  of  the  lease, 
there  is  an  implied  covenant  on  the  part  of 
the  lessee  for  diligent  search  and  operation, 
asd  he  is  bound  to  proceed  with  hia  mining 
operationa  with  reasonable  ditigence. — Mci 
Intoah  T.  Bobb,  4  CaL  App.  4S4,  S§  Pae.  S17. 
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S  71.    Foifettnro  and  ErleUon. 

[a]  Under  a  bond  for  the  sale  of  a  mine, 
which  required  the  payment  by  the  vendee 
of  the  purchase  price  in  installments  at  stated 
intervals,  and  the  performance  by  him  of 
other  specified  conditions,  and  provided  that 
in  ease  of  default  in  the  payment  of  any 
installment  the  bond  should  immediately  be 
forfeited  and  become  null  and  void,  and  the 
sums  paid  treated  as  rental  of  the  property 
for  the  period  covered  thereby,  and  that  a 
breach  oi  any  eandttion  by  the  vendee  would 
release  the  vendor  from  the  obligation  of  the 
bond,  the  vendor  had  the  right,  without  aban- 
doning or  reacinding  the  contract,  to  insist 
that  by  the  terms  thereof,  the  vendee  by  rea- 
son of  his  default  had  no  further  right  there- 
under.— Onraler  V.  Thatcher,  152  CaL  7S9: 
93  Pae.  1007. 

IZL     OFEBATION  OF  MINBS. 
B.    MINING  PABTNBBSHIP8  AND  COM- 
PANIES. 
I  B8.    Oorporatloni — Property    and   Uauag*- 
ment  Theiwf. 
[_a||  The  ratification  by  a  itockholder  of  a 
mining  company,  as  a  grantee,  is  only  required 
when     the     corporation     acquires     additional 
land.     Where  there  is  no  showing  in  the  ree- 
:d    that    any    mining   land    wa*   previously 

•ij  i._  .w.  • ....J  grantee  before  the 

hundred    and    aixty 

_ina  land  

ratification 

holders  was  required. — Qreve  i.  Eebo  Oil 
Company,  8  CaL  App.  S75,  90  Pae.  904. 

§  89.    Btgbts  and  LUblliUea. 

[a]  If  as  a  part  of  the  consideration  of  the 
deed  by  the  asaociates  to  the  specific  portion 
of  the  consolidated  claim  it  waa  understood 
and  agreed  between  the  parties  that  the  labor 
done  and  money  expended  by  the  grantee  on 
the  portion  conveyed  should  operate  for  the 
benefit  of  the  land  remaining  in  the  posses- 
sion of  the  aaaociatei,  such  eftect  will  be 
given  it,  and  the  value  of  the  work  and  the 
resulting  discovery  would  then  inure  to  the 
benefit  of  the  land  remaining  in  the  posses- 
sion of  the  associates,  and  of  all  their  aubae- 
qnent  grantees.  That  such  an  agreement  was 
part  of  the  consideration  of  the  deed  may  be 
shown  by  parol. — Merced  Oil  Mining  Co.  t. 
Patterson,  163  Cal.  624,  90  Fac.  90. 

C    BIGHTS     AND     LIABILITIES     INCI- 
DENT TO  WOBKINQ. 

00HTBA0T8    FOR    TEBTIHQ    ASD    WOBKIHQ, 

I  SI. 
LIXNS  IK  aENBBAL,  |  93. 

BIGHT  TO  LIBN.  1  VS. 

FR0FEBT7  SUBJECT  TO  LIEH,  |  94. 

ENFOBGEUEKT.  ]  BS. 

JKJURIES   TO  KEAL  FBOPERTT   IN   QBNEBAI^ 
IBT. 

TAILINGS  AND  DEBBI8, 1  BS. 

A0TI0M8,  i  n. 

Contnuta  for  Testlug  or  WorUng. 


Where  the  plaintiffs  had  nothing  to  do 
int£  the  hoisting  of  the  ore,  and  the  contract 
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was  performed  on  their  part  when  they  pUeed 
the  ore  in  the  chutes,  the  time  ttnd  maniier 
of  payment,  ftod  the  meani  adopted  to  meae- 
ure  the  ors  when  boietine  it  in  backeti,  did 
not  alEeGt  the  value  of  pTaintiffe'  service!  to 
the  defendant,  or  plaintiSa'  right  to  compen- 
sation therefor  at  the  eonttact  price  for  rU 
ore  mined  and  made  ready  for  hoisting, 
though  left  nnhoiated  by  defendants  for  any 
reason.— Ward  v.  Eastwood,  8  Cal.  App.  437, 
86  Pae.  742. 

§  02.    Lieni  tn  OsneraL 

[a]  Mechanics'  liens  are  goTsmed  b^  the 
law  In  force  when  the  liene  attach. — Higgins 
V.  CailotU  Gold  Kin.  Co.,  14S  CaL  TOO,  U3 
Am.  St.  Bep.  344,  84  Pae.  758. 

§  93.    Eight  to  Idan. 

[a]  Under  a  lease  of  mining  claims,  by  t1i« 
terms  of  which  the  owner  of  the  claims  was 
to  share  in  the  benefits  of  the  work,  and  un- 
der which  mining  work  was  done  by  ths 
leeeees  prior  to  the  amendment  of  1903  to 
section  11S3  of  the  Code  of  Civil  Procedure, 
the  lesseeg  were,  by  the  terms  of  that  sec- 
tion,  the   agents  of  the   owner;   and   laborers 

?erforming  work  in  the  extraction  of  oit 
rom  the  mine  are  entitled  to  claim  a  lien 
therefor  against  both  the  lessees  and  the 
owner. — Higgins  v.  Carlotta  Oold  Min.  Co., 
148  Cal.  700,  113  Am.  St.  Bep.  344,  81  Pae. 
758. 

[b]  Where  by  the  terms  of  the  lease  tho 
lessees  were  to  improve  the  mine  by  drifting 
and  stoping  for  the  purpose  of  discovering 
and  opening  up  new  ore  bodies  for  the  bene- 
fit of  the  lessor  and  owner,  he  must  be  pre- 
sumed to  know  its  terms,  and  in  the  absence 
of  a  notice  disclaiming  liability  for  such  im- 

Srovement,  Kens  may  be  enforced  against  him 
ir  work  BO  done. — Higgins  v.  Carlotta  Gold 
Min.  Co.,  148  CaL  700,  113  Am.  St.  Bep.  844, 
84  Pae.  758. 

§  B4.    Property  Sabject  to  Llan. 

[a]  Construing  the  law  upon  the  subject  of 
oil  locations  as  being  placer  mining  claims 
by  act  of  Congress  passed  in  1897,  in  con- 
nection with  the  state  lien  law  applicable  to 
mining  claims,  those  who  contribute  to  th« 
benefit  of  oil  claims  should  have  the  full  bene- 
fit of  the  literal  terms  of  the  statute,  wliieh 
should  be  construed  as  fully  as  its  terms  will 
admit  in  harmony  with  the  constitution, 
which  fastens  a  lien  upon  the  property  im- 
proved 01  benefited;  and  oil  claims  oeing 
within  the  reason  as  well  a*  the  letter  of  the 
law,  should  be  governed  by  the  same  mle. — 
Berentz  v.  Belmont  Oit  Min.  Co.,  148  Cal. 
S77,  113  Am.  St.  Bep.  308,  84  Pae.  47. 

fb]  An  eighty-acre  tract  of  land  in  process 
development  as  an  oil  mine  is  a  mining 
claim  witnin  the  meaning  of  the  lien  law; 
and  laborers  thereon  under  contract  with  a 
lessee  thereof  have  a  lien  upon  the  interest 
of  the  lessee  in  the  entire  claim. — Berentz  t. 
Belmont  Oil  Min.  Co.,  14S  CaL  677,  113  Am. 
St.  Bep.  308,  84  Pae.  47. 

§  96.    Enforcement. 

[a]  In  an  action  to  foreclose  a  mechanic's 
lien  upon  a  mining  claim,  under  a  contract 


with  a  leasee,  a  judgment  by  default  igainit 
the  owner  is  erroneous  and  must  be  revened, 
irrespective  of  the  question  whether  a  eon- 
stable's  certificate  of  service  of  the  annunou, 
which  is  unwarranted  under  sections  ilO  to 
415  of  the  Code  of  Civil  Procedure,  is  war- 
ranted by  section  153  of  the  county  govern- 
ment act  of  1897,  where  the  complaint  fails 
to  allege  that  the  lessee  had  authority  to  de- 
velop the  mine,  or  that  the  owner  knew 
what  was  being  done,  and  where  the  mine  is 
charged  with  a  lien  for  a  larger  amount  tban 
the  demand  stated  in  the  summons,  which  ia 
this  particular  does  not  correspond  with  the 
prayer  of  the  complaint. — Berents  v.  Belmont 
Oil  Min.  Co.,  148  CaL  677,  113  Am,  St.  Eep. 
308,  64  Pae.  47. 
[b]  Work  done  upon  an  oil  well  npon  the 
eighty -acre  oil -mining  claim  creates  a  lien 
which  extends  to  the  whole  eighty  acres;  and 
it  is  not  necessary  for  the  complaint  to  al- 
lege, or  for  the  court  to  find,  that  the  whole 
of  the  eighty  acres  is  necesaary  to  the  eoa- 
venient  use  and  occupation  of  the  well. — 
BerentE  v.  Belmont  Oil  Min.  Co.,  148  Cal. 
677, 113  Am.  St.  Bep.  308,  84  Pae.  47. 

fa]  Where  no  contract  between  the  owner 
the  land  and  the  contractor  is  recorded, 
those  who  work  under  the  contractor  have 
no  means  of  knowledge  whether  the  contract 
is  in  writing  or  not,  or  whether  it  is  for 
more  or  less  tban  $1,000,  and  these  facta  be- 
ing peculiarly  within  the  knowledge  of  the 
owner,  he  suffers  no  detriment  from  [he  fail- 
ure of  plaintiff  conjecturally  to  allege  them; 
and  where  the  court  finds,  upon  clear  proof, 
that  the  contract  was  in  writing,  and  for 
more  than  tl.OOO,  the  error,  if  any  in  over- 
ruling a  special  demurrer  directed  to  this 
Eint  is  harmless. — Berentz  v.  Belmont  Oil 
in.  Co.,  148  CaL  577,  113  An.  St.  Bep.  803, 
84  Pae  47. 

[d]  In  an  action  by  the  owner  of  the  legal 
title,  where  equitable  defenses  are  interjxised 
by  the  defendants,  in  order  to  sustain  a  judg- 
ment in  their  favor  such  defenses  must  be 
the  subject  of  favorable  findings  by  the  court 
Bobinson  v.  Muir,  ISl  Cal.  118,  90  Pae.  521. 

[e]  The  interest  of  an  owner  in  a  mining 
claim,  who  is  not  made  a  party  in  an  aetion 
to  foreclose  miners'  liens  thereon,  is  not  af- 
fected by  the  judgment  in  such  action  or 
by  a  sale  had  thereunder. — Bobinson  v.  Muir, 
ISl  CaL  118,  90  Pae.  521. 

[f]  The  interest  of  an  owner  in  a  mining 
claim,  who  is  made  a  party  defendant  in  an 
action  to  foreclose  miners'  liens  thereon,  but 
in  whose  favor  judgment  was  rendered,  is 
not  affected  by  a  judgment  of  foredosart 
rendered  against  other  defendants,— Bobin- 
son T.  Muir,  151  Cal.  118,  90  Pae.  521. 

[g]  Where  the  claimants  of  miners'  liens 
brought  suit  for  tbe  foreclosure  thereof  with 
full  knowledge  that  one  of  the  defendants, 
in  whose  favor  judgment  was  rendered,  was 
a  prior  grantee  of  tbe  property  sought  to  be 
foreclosed  under  an  unrecorded  deed,  neither 
they  nor  a  purchaser  of  the  property  at  the 
execution  sale  in  their  behalf  are  bona  fide 
pnrehasera  for  value  as  against  such  grantee. 
Bobinson  v.  Unir,  ISl  Cal  118,  »0  Pao.  621. 
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S  S7.    Injuries  to  B«U  Fropartr  In  a«nenl. 

[a]  The  output  of  gold  ftoiu  a  mine  held 
in  private  ownership,  and  whicb  is  the  pri- 
vate property  ol  the  owner,  whatever  effect 
it  may  have  to  iuereaae  the  general  output 
of  gold  toward  the  matatenance  of  the  gold 
atandard,  doei  not  make  it  a  public  purpose, 
for  whieh  the  private  property  of  others  may 
be  taken,  or  its  injury  lawfully  authorized, 
by  sneh  owner. — Coonty  of  Sutter  v.  Nichols, 
152  Cal.  888,  S3  Pac,  872,  15  L.  B.  A,,  N.  &., 

ei8. 

[b]  The  use  of  land  for  hydravlie  mining, 
causing  a  destruction  of  the  apper  soil,  and 
its  UBB  for  agricultural  purposes,  are  neces- 
sarily  iccompatnile;  and  where  land  available 
for  both  of  such  uBes  is  injured,  the  utmost 
that  the  owner  can  claim  is  that  the  amount 
of  injury  be  determined  upon  the  basis  of 
the  availability  of  the  land  for  the  most  valu- 
able use  for  which  it  can  be  used.— ^alstrom 
v.  Orleans  Bar  Gold  Uining  Co.,  ISS  Cal.  551, 
96  Pae.  292. 

5  98.    TaUtngB  and  Dabrla. 

[a]  It  is  essentia),  in  order  to  make  the  ac- 
tion of  a  special  tribunal  in  the  matter  of 
improvements  eonelusive,  that  the  thing  to 
be  accomplished  shall  be  a  matter  of  public 
concern  and  for  the  public  benefit.  The  ac- 
tion of  the  debris  commission  is  not  judicial 
or  conclusive,  since  the  busineai  of  mining 
for  the  benefit  of  the  mine  owoer  is  a  private 
affair,  carried  on  by  him  for  his  own  personal 
profit. — County  of  Sotter  v,  Nichols,  152  C*L 
«S8,  93  Pac.  672,  IS  L.  B.  A.,  N.  S.,  616. 

[b]  The  jurisdiction  of  the  state  courts  to 
enjoin  a  nuisance  caused  by  persons  en- 
gaged in  hydraulic  mining  permitted  by  the 
California  debris  commission,  established  nu- 
der  the  act  of  Congress  of  Uareh  1,  1893, 
under  restraining  works  constnicted  by  the 
consent  and  approval  of  the  commiEBion,  but 
which  have  proved  insnfficient  to  restrain 
the  debris,  which  ha*  been  deposited  npon 
lands  belonging  to  the  plaintiff  county,  to 
the  great  injary  of  its  property,  is  not  af- 
fected by  the  action  of  such  commission  pur- 
suant to  said  act  of  Congress.— County  of  Sut- 
ter V.  Nichols,  152  CaL  688,  93  Pae.  872,  15 
L.  B.  A.,  N.  8.,  616. 

[c]  Laws  may  be  enacted  in  the  exereiM  of 
the  police  power,  requiring  the  miner  to  use 
all  reasonable  precautions  and  means  to  pre- 
vent injury  to  others,  or  the  obstruction  of 
uavi^ble  streams  by  the  deposit  of  debris 
therein,  and  to  ascertain  and  devise  the 
means  best  adapted  to  that  end.  But  the  law 
is  powerless  to  declare  that  the  observance 
of  sneh  means  or  precautions  shall  eioncrato 
him  from  liability  if,  notwithstanding  their 
nse,  injury  is  caused  to  oCliers  by  the  dis- 
charge of  debris  in  sneh  streams. — County  of 
Sutter  ▼.  Nichols,  152  Cal.  688,  93  Fac  872, 
15  L.  B.  A.,  N.  8.,  616. 

[d]  A  hydraulic  miner,  who  places  a  bar 
in  tho  course  of  a  natural  stream,  and  above 
the  same  deposits  his  mining  debris,  so  as 
to  eanse  a  portion  of  the  land  of  a  riparian 
proprietor  to  be  washed  away,  and  toe  re- 
maining portion  to  be  covered  with  detritus, 
is  liable  for  tbe  lesnlting  damage,  irrespective 


that  the  miner  uses  alT  tie  care  for  the  pro- 
tection of  the  riparian  proprietor's  land  con- 
sistent with  the  conduct  of  his  mining  opera- 
tions is  immaterial.^^alstrom  v.  Orleans  Bar 
Gold  Uining  Co.,  153  Cal.  551,  96  Pac.  2B2. 

S  99.    Actions. 

[a]  The  provision  in  the  act  of  Congress  di- 
recting notice  to  be  given^  and  authorizing 
a  hearing,  at  which  all  parties  interested  may 
appear,  were  not  intended  to  conclude  and 
estop  the  owners  of  lands  below  with  respect 
to  subsequent  injuries  that  might  be  inflicted, 
but  were  designed  to  enable  the  commission 
to  obtain  all  aid  whieh  it  can  derive  from 
the  suggestions  of  all  interested  persons,  in- 
cluding those  who  mi^ht  believe  their  prop- 
erty to  be  in  danger,  in  order  that  it  would 
be  better  advised  as  to  the  means  and  plans 
necessary  to  avoid  in  jury  .^-County  of  Sutter 
T.  Niehola,  1S£  CaL  688,  93  Pac  872,  13  L. 
B.  A.,  N.  S.,  616. 

[b]  In  the  present  case,  the  evidence  is  re- 
viewed and  held  to  sustatn  the  verdict  of  the 
jury  as  to  the  amount  of  damage  inflicted  on 
the  plaintiff's  land  by  the  wrongful  acts  of 
the  defendant. — Salstrom  v.  Orleans  Bar  Gold 
Uining  Co.,  153  CaL  651,  96  Pac.  292. 

[c]  Where  land,  a  portion  of  which  is  avail- 
able exclusively  for  hydraulic  mining  pur- 
poses, and  the  balance  of  which  is  available 
lor  such  purposes  and  is  also  available  for 
and  used  for  agricultural  parpoees,  is  injured 
by  being  covered  with  mining  debris,  the 
true  rale  as  to  the  measure  of  damages  is 
this:  1.  The  value  of  the  growing  crop  de- 
stroyed; 2.  As  to  the  land  available  exclu- 
sively for  mining  purposes,  if  the  cost  of  re- 
pairing the  injury  by  removing  the  debris 
would  amount  to  Jess  than  the  value  of  the 
property  as  it  was  prior  to  the  injury,  such 
coat  would  be  the  proper  measure  of  dam- 
age, but  if  such  cost  would  exceed  sneh  value, 
then  the  valne  of  the  property  would  be 
proper  measure.  As  to  the  land  used  for 
agricultural  purposes.  It  such  land  had  a 
greater  value  for  mining  purposes  than  agri- 
cultural purposes,  the  same  rule  would  apply 
as  in  the  case  of  the  other  land,  but  if  more 
valuable  for  agricultural  purposes,  and  it  was 
absolutely  destroyed  for  sneh  purposes,  the 
Talue  of  the  land  is  the  proper  measure. — 
Salstrom  v.  Orleans  Bar  Gold  Uining  Co., 
153  Cal.  G51,  96  Pac.  292. 

[d]  Where  the  means  of  measurement  agreed 
upon  were  rendered  unavailable  by  reason  of 
the  ore  mined  being  under  water,  plaintiffs 
had  the  right  to  show  by  other  means  the 
quantity  of  ore  mined  and  left  in  the  chutes 
unhoisted. — Ward  v.  Eastwood,  3  Cal.  App. 
437,  86  Pae.  712. 

[e]  Where  there  was  evidence  that  all  of 
the  plaintiffs  were  equal  partners  in  the  net 
proceeds  of  their   mining,  each   man   to  be 

Eld  according  to  the  time  he  worked,  less 
I  share  of  expenses,  the  fact  that  a  state- 
ment was  handed  the  defendants  showing  the 
amount  due  to  each,  and  that  by  agreement 
between  them  each  was  to  be  paid  separately, 
is  not  material,  where  there  was  no  demurrer 
for  misjoiodei  of  the  plaintiffs,  and  all  of 
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them  had  been  reeogiiized  hf  th«  defenjaata 
aa  working  under  the  contract  alleged  in  the 
eotnplsint. — Ward  v.  Eaatwood,  8  Cal..App. 
«7,  Se  P»e.  742. 

[I)  In  an  action  (or  aervleoa  rendered  by 
plaintiff •  under  an  agreement  proved  and 
foand  that  plaintiSa  were  to  mine  ^narti 
rock  for  defendanti,  and  to  placo  It  in  the 
chutes  readj  for  hoiatlug,  at  a  fixed  rate  per 
ton,  and  that  defendants  were  to  hoist  the 
tame,  to  measijie  it  at  two  buckets  to  the 
ton,  and  to  pa;  in  a  soeeeedlng  month  for 
all  ore  rained  in  tbe  preceding  month,  and  to 
keep  the  mine  free  from  water,  it  is  no  de- 
fense to  a  recoverj  hj  plaintiffs  for  ore  mined 
and  left  in  the  chutes  nnhoiated  that  the  hoist- 
ing of  the  same  b;  defendants  was  rendered 
impossible  hy  heavy  rains,  and  that  the  mine 
was  flooded  "by  the  act  of  God." — Ward  T. 
Eastwood,  3  Cal.  App.  «37,  86  Pae.  742. 

MONET  LENT. 

tnelnds  obUsatloiu  laplled  «  Impowd  ky  Uw  to 
rapar  moiur  lent  oi  sd*>ne*d  toi  tamponrr  lecom- 
moilattiiti  uid  OH,  Independsnt  of  anr  InrtrnmaU 
tn  wTltUic  piomlslns  meh  Tap»TiB*nt;  Hid  rlghti, 
lliblUtlas,  uid  nmadlM  e(  the  pirtlti  In  |ui«nL 

§  S.    Erldenco. 

[a]  An  entry  in  the  book  of  accounts  is  not 
proof  of  money  loaned;  but  it  is  sufBcient  to 
■ustaiu  a  finding  thereupon  that  there  is  ample 
proof  outside  of  the  book  to  show  that  plain- 
tiff made  tbe  loan,  and  that  it  was  unpaid. — 
rick  Wo  v.  UnderhiU,  S  CaL  App.  619,  80 
Pac.  967. 

§  4.    TriaL 

[a]  In  an  action  for  money  loaned  by  ft 
corporation,  where  the  plaint ifF's  evidence 
■bowed  that  the  corporation  bad  antborized  its 
president  ofBcially,  as  eneh,  to  draw  cheeks 
for  the  moneys;  that  he  had  no  money  in 
bank  to  his  own  credit;  that  the  cheeks  of 
tbe  corporation  were  signed  by  him  officially 
in  favor  of  the  defendant  for  the  amount  of 
the  alleged  loan,  and  were  cashed  by  defend- 
ant and  returned  to  the  secretary,  after  the 
president's  death;  that  defendant  had  ad- 
mitted receiving  the  money;  that  it  had  not 
been  repaid;  and  that  tbe  deceased  presi- 
dent had  stated  to  the  secretary  that  tbe 
money  had  been  loaned  to  tbe  defendant — the 
court  erred  in  granting  a  nonsuit. — Archibald 
Estate  T.  Matteson,  5  Cal.  App.  441,  90  Pac 
7S3. 

MONET  PAID. 

IndnSe  obligations  Implied  or  Imposed  br  Uw 
t«  repiT  laonaj  paid  oi  ezptDdad  far  on*  perwn,  (or 
the  lu  or  faaueflt  of  uiathsr  wlw  ooglit  to  hAve 
paid  it,  ta  a  tUid  perwn.  Independent  ot  any  ia- 
strament  la  vrltUii  reqnasttnc  ntoh  psrnent  «r 
piomlstns  rsparmant;  and  rlibts,  UabUltlas,  and 
remedies  of  the  partus   In   feneraL 

S  6.    Pleading  and  Evidence. 

[a]  A  complaint  averring  that  between  cer- 
tain dates  at  the  place  of  venae,  plaintiff,  at 
the  apecial  instance  and  request  of  defendant, 
furnished,  paid  and  laid  ont  to  and  for  the 


nae  of  defendant  a  speeiiled  snm,  which  de- 
fendant then  and  there  agreed  to  repay  to 
Elaintift  at  said  place  on  demand  with  legal 
itereet,  and  that,  though  often  raqnested 
thereto  by  plaintiff,  defendant  has  not  paid 
the  same  dot  any  part  thereof,  except  a  spe- 
cified sum,  and  stating  tba  sum  now  dne  and 
owing  to  plaintiff  from  defendant  with  legal 
interest  thereon,  is,  on  the  authority  of  Pleas- 
ant V.  Samnels,  114  CaL  34,  sufficient  as 
against  a  general  and  special  demurrer.— Craig 
V.  Dowia,  4  Cal.  App.  176,  87  Pac  250. 

HONET  REOEITES. 

InelBda  ofallaatloiu  fnptlsd  or  davoeed  br  law  te 
par  moner  reealTed  br  one  poieon,  t«  the  n—  at 
bnaflt  of  another,  or  ta  wbiob  auotbai  Is  autiaed 
In  Knltr  and  good  cDudene*.  Independent  of  ear 
■peeUl  relation,  igiMnunt,  or  trast;  and  ricU^ 
llabllltUa,  and  remedies  of  tbe  parties  In  (enaraL 
OONSmEBATIOH    OB    PIIBPOSK    TOB    WHICH 

THE  UONET  WAS  PAID.  |  4. 
PERSONS  KKTITLED  AND  LIABLE,  |  7. 
DEFENSES.  I  3U. 
PLEADING,  I  B. 

S  4.  Oonelderatlon  oi  Pnipoie  for  WUct  tto 
Money  waa  Paid. 
[a]  An  action  for  money  had  and  received 
dates  only  from  receipt  of  tbe  money,  and  the 
fact  that  it  wag  received  upon  a  note  eince 
oattawed  cannot  affect  the  statnte  of  limita- 
tions.—Whittle  V.  Whittle,  S  CaL  App.  69S, 
ai  Pae.  170. 

5  7.    PaiwHU  Entitled  and  Uabl& 

fa]  An  agent,  wbo  discharges  the  obligation 
his  principal,  and  substitutes  other  securi- 
ties therefor  in  his  own  name  or  in  the  name 
of  a  third  person,  is  liable  to  the  principal, 
on  tbe  common  eonnt  for  money  had  and  re- 
ceived to  hia  nee,  whether  he  has  actually  re- 
ceived any  money  or  not. — Wagner  v.  We  dell, 
3  CaL  App.  274,  85  Pae.  126. 

$  BVa.    Defenses. 

[a]  Where  tbe  note  wa*  payable  to  both 
hniband  and  wife,  and  in  a  former  suit  there- 
on by  the  husband  to  eoUect  tbe  note,  in 
which  the  wife  was  made  a  defendant,  a  de- 
fense by  the  payee  that  be  had  paid  tbe  note 
to  tbe  wife  as  one  of  the  payees,  in  which 
judgment  was  given  to  the  wife,  such  former 
judgment  cannot  constitute  a  bar  to  hji  ac- 
tion by  tbe  husband  against  the  wife  for 
money  had  and  received. — Whittle  v.  Whittle, 

6  Cal.  App.  696,  91  Pac  170. 

[b]  The  general  principle  is  that  In  an  ac- 
tion of  money  had  and  received  the  defendant 
may  show  any  facts  that  entitle  bim  to  re- 
tain tbe  money  on  legal  or  equitable  gronnd, 
and  if  the  right  of  the  defendant  to  retain 
the  money  is  eqaal  to  that  of  the  plaintiff, 
the  defendant  mnst  prevail.  In  an  action  by 
tbe  husband  against  the  wife  for  money  had 
and  received,  it  was  error  to  refuse  to  allow 
her  to  prove  in  defense  that  tbe  husband  had 
willfully  deserted  her^  without  juat  cause,  and 
that  tbe  money  received  was  necessarily  ex- 
pended by  her  for  the  neeessaries  of  life. — 
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Whittle  Y.  WhitUe,  S  Ckl.  App.  696,  U  Pm. 
170. 

S  S.    FlMdlng. 

[■]  A  complaint  tn  mn  &etioii  against  a  bank 
for  mone^  had  and  received  by  it  to  the  use 
of  plaintiff  and  his  aaaiguora,  which  altegei 
in  aabitance  that  a  third  person  wai  employed 
aa  their  agent  to  make  and  market  batter 
from  milk  and  cream  delivered  to  him  ij 
them  for  an  agreed  percentage,  who  agreed 
to  pay  the  net  proceeds  to  eaoh  of  them  in 
proportion  to  the  qaantit}'  of  batter  mada 
and  sold  for  each,  and  that  he  held  the  net 

Sroceedi  as  money  received  to  theii  nse  and 
eposited  the  toti^  amoont  thereof  in  defend- 
ant bank  for  their  nae  and  benefit,  whicti  took 
with  knowledge  of  all  the  facts,  and  that  the 
money  deposited  was  the  property  of  the 
plaintiff  and  his  assignors  shows  an  implied 
promise  of  the  bank  to  pay  the  money  to 
their  use  and  benefit,  and  states  ■  cause  of 
action  against  the  bank  which  is  free  from 
ambiguity  or  aneertainty  or  defect  of  par- 
ties, and  a  demurrer  thereto  was  improperly 
■nstained. — Smith  v.  Farmers'  and  Slerchanta' 
Bank,  2  Cal.  App.  377,  Si  Pac.  31S. 

[b]  It  WHS  not  necessary  for  the  complaint 
to  aver  that  the  defendant  bank  was  a  party 
to  the  contract  between  the  plaintiff  and  hij 
assignors  and  the  third  person;  nor  was  it 
material  to  show  whether  the  money  eame  to 
■acb  third  person  aa  an  agent  for  them,  or 
came  to  him  in  the  capacity  of  the  seller  of 
property  belonging  to  them,  m  long  as  it  ap- 
pears that  the  bank  knew  that  be  held  the 
proceeds  of  sale  for  their  nee  and  benefit, 
and  that  he  had  set  it  aside  as  money  be- 
longing to  tbem  and  had  placed  it  in  the  bank 
for  their  use  and  benefit. — Smith  v.  Farmers' 
and  Merchants'  Bank,  2  Gal.  App.  377,  S4  Pae. 
34S. 

[e]  Tbe  approved  and  nsnal  form  of  eonnt 
for  money  had  and  received  consists  in  stat- 
ing that  the  defendant  is  indebted  to  the 
plaintiff,  or  his  assignor,  in  a  certain  sum 
"for  money  had  and  received  to  the  ase  of 
the  plaintiff,"  or  his  assignor. — Fox  v,  llona- 
ban,  S  Cal.  App.  707,  97  Pae.  765. 

[d]  A  second  eonnt  in  the  complaint  merely 
alleging  that  "defendants  became  indebted" 
to  plaintiff's  assignors  in  a  certain  sum, 
"money  had  and  received  by  said  defendants, 
at  the  special  instance  and  request  of  de- 
fendants," without  stating  any  facts  showing 
directly  or  inferentiall^  that  tbe  money  was 
had  or  received  for  tbeir  use  or  benefit,  states 
no  eanse  of  action,  and  a  general  demnrrer 
thereto  should  have  been  sustained. — Fojc  v. 
Uonaban,  a  Cal.  App.  707,  97  Pac.  765. 


fendanU  to  the  use  of  plaistiiTs  assipors, 
as  against  a  general  demurrer. — Fox  v.  Uona- 
ban, 8  CaL  App.  707,  AT  Pae.  7Q3. 


iBcInds  tnnstais  of  propertr,  b 
ta  iMl  propertr,  m  Mcuit7  for  paymant  at  BWDa; 
or  performance  ot  oontrKcts  or  atha  obUsfttlans, 
wketliei  B»de  br  coDnTmne*  on  eendlUon  ot  with 
a  defBMane*  or  br  deed  of  trnit,  or  bj  conT*T*nc« 
■bMlnto  In  form  or  hj  dspoUt  of  UUa  deeds  ot 
other  tisoMctlDii  constltntlns  an  oqnltable  moit- 
(>C*:  natste,  letnliltts,  nildltr.  Inddsnts,  opera- 
tion, and  sSoot  of  sneh  ttuitlsiii  evldenca  nlatlnc 
tluietoi  Instmiiunu  la  vrltlns  b7  wblch  inch  eon- 
voruioai,  dtteestnoos,  otc,  ua  nada,  and  dotlvWT, 
acceptuiM,  reeoidlnc  or  lacltttatloc,  and  coustroo- 
tlon  Uuieof;  tiutas  or  Interest!  oiutad  end  merger 
tbsnot;  llans  of  mortcacee  and  pnartttee;  lichts, 
dnttea,  and  UsbUltlos  of  tbe  partlos  m  bstwoen 
tbameelTos  and  u  to  others;  efToBt  of  ttaniler*  of 
debt*  or  obllsatloni  secured  or  of  mortcicss,  and 
transfers  of  prapaitx  moitcajad;  perment  ot  other 
ntlstaetlon  and  ralaue;  enfototnMnt  bj  ittlct  foie- 
olainr*k   tj   sale   nadar   power,   ei  fay   action,   and 


KUt  has  received  money  which  in  equity  and 
good  conscience  he  ehould  pay  to  the  plain- 
tiff; and  a  complaint  in  such  action,  thongti 
departing  from  tbe  usual  form,  which  alleges 
that  the  money  received  was  earned  by  plain- 
tiff's assignors  as  their  share  of  commiaaions 
from  tbe  sale  of  real  estate,  and  was  col- 
lected by  the  defendants  and  appropriated  t* 
their  own  nse,  states  a  safflcient  cause  of  ao- 
tiov  for  money  had  and  rseeived  by  the  d*- 


L  BEQIJI8ITE8  AND  VALIDITT,  t!  1- 
BS. 

A,  Nature  and  Essentials  of  Convey- 

ance as  Security,  U  1-22. 

B.  Form     and     Contents    of    Instru- 

ments, {{  23-27. 
D.  Validity,  H  33-36. 
n.  EECOEDING  AND   EEGISTBATION, 
ft  37-38%. 
HL  C0N8TEUCTI0N  AND  OPEEATION, 
Ef  39-81. 

A.  General    Eulaa    of    CoDstrnetion, 

ES   39-44. 

B.  Parties  and  Debts  or  Liabilities 

Secured,  fit  45-52. 

C.  Property   Mortgaged   and   Estates 

of  Parties  Therein,  ffi  63-61. 
IV.  EIGHTS  AND  LIABIUTIES  OP  i?AR- 

TIE8,  il  82-104. 
VL  teansfee  of  PBOPEETT  MOBT- 
QAGED    OE    OP   EQUTTT   OP   EE- 
DEMPTION,  i:  125-138. 
Vn.  PAYMENT  OE  PEEFOEMANCE  OF 
CONDITION,  EELEASE  AND  SAT- 
ISFACTION, IS  139-157. 
VTTT   FOEECLOSHRE  BY  ENTEY,  POSSES- 
SION AND  NOTICE,  {  158. 
TX.  POKECLOSUEE    BY    EXERCISE    OP 
POWEB  OP  SALE,  J!  159-176. 
i  P0EECLO8TJEE  BY  ACTION,  IS  177- 
337. 

A.  Nature    and    Form    of    Bemedy, 
Sf  177-181. 
""  ■  ■     )  Foreclose  and  Defenses, 


Sight  t 

IS  18 


D.  Limitations   and  Laches,   li   204- 


H.  Trial  or  Hearing,  {£  244-247. 
L  Judgment  or  Decree  and  Execu- 
tion, SS  24»'2e2. 
J.  Bale,  it  203-304. 
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L.  DlapOBitlon  of  Proceed*,  H  812- 

316. 
M.  Beview,  »  317-326. 
N.  Feea  ud  CobU,  H  82T-329. 
0.  Opention  And  Effect,  Si  330-337. 
XL  EBDEMPTION,  85  338-354. 

I.    BEQUISITBS  AND  VALIDITT. 
A.     NATDEE  AND  ESSENTIALS  OP  CON- 
VEYANCE AS  SECUEITY. 

UOBTeAQE      DISTINGUISHED     FBOH      OTHXK 

TRAKSAOTIONS,  f  4. 
OOHaiDERATIOH,  I  11. 
EQUITABLE  HOBTOAQES — AOBBBUENT  OB  IN- 

rOEMAL  UOBTOAQE,  |  18. 
■TIDENCE    AS   TO   OHAKAOrBB   Of  TBAHSAO- 

TION   OB  INSTBDKBNT— ADUISBIBIUTY, 

II*.  ■ 

-^—  WEIGHT  AND  SUVFI01EN07, 1 11. 

g  4.  Uortg»s»  Dlstliiciililwd  tma  Othw 
Trmnawtions. 
[a]  A  deed  of  tmet  to  leeiiTa  &  debt  is  sot 
a  moitg&ge,  but  paaaeB  the  legal  title  to  the 
traitee,  for  the  pnrpoaeB  of  the  trust  which 
TOtnaing  in  him  iiiitil  the  debt  is  paid  or  » 
sale  is  made  of  the  premiBea  under  the  deed; 
and  the  fact  that  the  debt  eeeured  is  out- 
lawed does  not  affect  the  title  of  the  trus- 


§  11.    Ooiuldaiatlon. 

[a]  A  preiamption  of  a  eoniTdfTation  for 
a  note  and  mortgage  arites  from  the  writing 
itself.  Such  preBumpCion  ii  Itself  evidence 
which  is  sufficient  to  sapport  a  finding  of  eos- 
sideration,   notwithstanding   eTidenee   of    the 


£91  C 


.  723,  91  Pac.  616. 


I  IS.  Egnltable  Mortgagos — Agiettment  or 
Infmoal  Mor^aga. 
[a]  Bflgardless  of  the  question  of  the  valid- 
it7  of  the  deed  of  troat  under  section  8ST  of 
the  Civil  Code,  the  instrument  may  be  sdi- 
tained  as  an  equitable  mortgage  or  lien  in 
favor  of  the  creditors  secured,  which  Is  en- 
forceable as  inch.  The  form  of  the  writing 
is  not  important  provided  it  lufficientl^  ap- 
pears that  it  was  thereby  intended  to  create 
a  security. — Earle  r.  Snnnyside  Land  Co.,  ISO 
Ca).  214,  8S  Pac.  920. 


.0  show  that  a  deed  absolute  on  its  (ace 

was  intended  as  a  mortgage  is  not  affected 
by  a  written  memorandum  made  bj  the  gran- 
tee, indicating  the  conditions  on  which  the 
deed  was  held,  where  there  is  no  evidence 
that  each  memorandum  was  ever  agreed  to 
by  the  parties  as  a  written  contract. — Wad- 
leigh  y.  Phelps,  14B  Cal.  823,  87  Pac.  93. 

[b]  Letters  bj  mail  between  the  mortga^r 
and  mortgagee  relative  to  their  respective 
lights  in  the  property,  and  their  admiaaioas 
in  regard  thereto,  throwing  light  opon  the 
question  whether  the  deeda  were  given  as  se- 
curity for  debt,  and  whether  there  was  any 


(49  Cal.  623,  ST  Pac.  93. 

[c]  A  former  judgment  in  ejectment  between 
the  aame  parties  in  relation  to  the  same  prop- 
erty in  which  it  was  adjudged,  upon  substan- 
tially the  aame  evidence,  fliat  plaintiff  held 
the  title  as  security  for  a  debt  not  jet  due 
from  defendants  to  plaintiff,  and  that  the  oe- 
fendants  were  the  owuera  of  the  land,  sub- 
ject to  such  security,  was  properly  admitted 
in  evidence  against  them  in  the  foreclosure 
snit,  and  eatops  them  from  claiming  therein 
that  the  deed  was  a  conveyance  to  plaintiff 


§  21.    Wel|3it  and  Snfflciencr. 

[a]  In  Older  to  establish  that  a  de«d  abso- 
lute upon  its  face  wa*  intended  as  a  secur- 
ity, either  by  way  of  mortgage  or  by  way 
of  a  trust  deed,  the  evidence  must  be  clear 
and  convincing;  and  where  a  finding  that  de- 
fendant took  title  to  the  property  by  way 
of  security  for  the  repayment  of  money  ex- 
pended in  an  action  brought  by  him  to  clear 
the  title  is  oppoaed  to  the  great  weight  of 
the  evidence,  and  to  the  very  declarations  of 
the  complain^  and  to  plaintiff's  own  evidence 
in  snpport  of  it,  the  finding  cannot  be  aos- 
tained.— Benton  v.  Oibaon,  14S  Cal.  esO,  84 
Pat  186. 

[b]  Though  the  preanmption  of  law  should 
always  be  applied,  independent  of  proof,  that 
an  absolute  oeed  ia  what  it  purports  to  be, 
and  must  prevail,  unleas  the  evidence  is  en- 
tirely plain  and  convincing  that  it  was  in- 
tended as  a  mortgage,  yet  the  question  ia  one 
of  fact  for  the  trial  court,  and  its  finding 
npon  coDflicting  evidence  that  the  deed  was 
a  mortgage  wOl  not  be  disturbed  upon  ap- 
peal if  there  is  substantial  evidence  warrant' 
iDg  a  dear  and  satisfactory  conviction  to 
that  effect.— Wadleifh  v.  Phelps,  149  Cal.  G23 
S7  Pac.  98. 

S;]  In  an  action  to  redeem  from  a  deed  ab- 
nte  opon  its  face  alleged  to  have  been 
intended  as  a  mortgage,  parol  evidence  ia  ad- 
mieaible  to  prove  anch  intention.  Although 
the  rule  is  tnat  such  evidence  must  be  clear 
and  convincing  to  change  the  character  of 
the  deed,  yet,  whether  the  evidence  offered 
Is  clear  and  convincing,  is  a  question  for  the 
trial  conrt;  and  where  the  plaintiffs'  evidence 
waa  sufficiently  clear  and  convincing  to  sat- 
iafj  that  court,  notwithstanding  conflicting 
evidence  to  the  contrary  by  numeroua  unim- 
peached  witnesses  for  the  defendants,  its  de- 
cision in  favor  of  the  plaintiffs  ia  not  snb- 
ject  to  review  upon  appeal. — Conta  v.  Winston, 
153  Cal.  686,  98  Pac.  357. 
[d]  Where  the  loan  was  from  plaintiff's  sis- 
ter to  pay  a  mortgage  on  home  property  and 
other  debts,  and  the  transaction  was  in  the 
form  of  a  deed,  and  a  lease  for  a  year  at  a 
rental  equivalent  to  interest,  and  a  promise 
to  recanvey  if  the  principal  loan  was  repaid 
within  the  year,  and  a  promise  of  a  quit- 
claim by  plaintiffs,  if  unable  to  pay,  the  in- 
tention being  to  avoid  foreclosure  proceed- 
ings, the  promise  to  quitclaim  shows  an  in- 
tention of  plaintiffs  to  retain  an  equity  which 
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wcrald  not  be  lost  I17  tlie  mere  taUnre  to  r«- 
paj  the  loan  within  the  time  specified  in  the 
lease;  and  the  eonrt  properly  held  that  the 
transaction  was  in  effect  a  mortgage  to  BA- 
enre  the  loan,  and  that  plaintiffs  were  en- 
titled to  redeem  therefrom  after  the  expira* 
tioB  of  the  lease. — Cents  t.  Winston  153  CaL 
686,  96  Pae.  357. 

[e]  An  indebtedness  is  essentia!  to  a  mort* 
gage,  and  irhere  it  appears  that  application 
bad  been  made  for  a  loan  from  defendants 
hj  the  plaintiffs,  and  the  defendants  acceded 
to  the  request,  and  the  deed  was  intended 
to  leenre  the  same,  it  cannot  be  urged  that 
there  was  no  direct  evidence  of  a  proroiee 
by  plaintiffs  to  repay  the  loan,  as  men  prom- 
ise Is  implied  in  fact  as  well  a*  in  law. — 
Conta  T.  Winston,  193  Cal.  6S6,  66  Pac.  3S7. 

[f]  An  action  to  foreclose  a  mortgage  by 
deed  as  seenrltT  for  indebtedness  is  sn(&- 
eiently  sustained  by  evidence  sboning  that 
defendants,  while  in  possession  of  the  land 
nnder  a  contract  to  purchase  the  same  from 


agreed  with  plaintiff  that  he  should  take  the 
title   from  the  vendor,  not  as  a  purchaser, 

bnt  as  secarity  for  the  amount  loaned,  nnder 
a  bond  to  convey  to  defendants  when  su^h 
indebtedness  shoi^d  hs  paid  to  plaintiff,  with 
interest  at  an  agreed  rate,  on  or  before  ten 
years  from  the  date  of  the  transaction. — ■ 
Ueeker  v.  Bhaster,  1  Cal.  App.  S94,  S7  Pae. 
1102. 


a  ease  where  rescission  la  necessary  under  the 
terms  of  section  36  of  the  Civil  Code. — Jacu 
V.  Deering,  150  Cal.  272,  S8  Pac.  90S. 

§  31.    Fraud  or  Uadna  Inflnence. 

[a]  The  title  being  solely  in  the  surviv- 
ing wife,  the  facts  that  the  children  joined 
in  a  deed  of  trust  executed  by  her,  and  that 
fraud  or  deceit  were  practiced  upon  them,  or 
that  they  were  noder  any  mistake  of  law  of 
fact,  are  immaterial,  and  eannot  affect  or  im- 

Eair  the  effect  of  the  deed  of  trust  created 
y  their  mother,  or  the  title  acquired  by  deed 
from  the  tmstess  to  the  respondent,  accord- 
ing to  the  terms  of  the  trust.- — Stockton  Sav- 
ings Sc  Loan  Society  v.  Saddlemire,  3  Cal. 
App.  625,  86  Pac.  723. 

n.  BECOItDIITa  AND  BEOISTBATION. 
§  37.    Pnrpoaa  and  Scops  of  Bequlrementa. 

[a]  A  finding  that  a  deed  of  mortgaged 
premises,  executed  sabsequently  to  the  mort- 
gage, was  duly  acknowledged  and  recorded 
more  than  five  years  before  the  action  of 
foreclosure  was  brought,  is  a  suf&clent  find- 
ing that  the  mortgagor  and  his  personal  rep- 
resentative bad  notice  thereof. — California 
Title  Ins.  etc.  Co.  v.  MUter,  3  CaL  App.  51, 
81  Pac.  453. 

IZL     CONSTBUOnON  AMD  OPERATION. 


§  26.    Daacilption  of  Pioparty. 

[a]  The  purpose  of  the  description  of  proi^ 
erty  mortgaged  or  deeded  is  to  identify  the 
property,  and  not  to  indicate  the  source  of 
title.  The  property  in  a  deed  or  mortgage  may 
be  BuIHeientiy  described  by  appropriate  ref- 
erence to  any  duly  recorded  document  or  pub- 
lic record,  containing  the  required  descrip- 
tion; and  proof  of  the  descriptioo  is  com- 
Slete  by  the  introduction  in  evidence  of  such 
ocnment  or  record. — Wemple  v,  Yoseinite 
Gold  Uin.  Co.,  4  Cal.  App.  7S,  87  Pae.  280. 

D.    VALIDITY. 
§  33.    Oapadty  and  Assent  of  ParUso. 

[a]  Where  the  eoart  found  that  no  rescis- 
sion was  ever  effected  or  attempted,  though 
the  attorney  for  the  mortgagor,  who  became 
her  administrator,  had  full  knowledge  of  the 
transaction;  and  where  it  clearly  appears  that 
the  mortgagee  parted  with  full  vslue  for  the 
mortgage  in  good  faith,  and  in  ignorance  of 
the  mortgagor's  condition,  and  that  it  was 
represented  to  him  that  she  was  fully  capable 
of  transacting  business — a  judgment  foreclos- 
ing the  mortgaee  will  be  affirmed.— Jacks  T. 
Deering,  150  Cs!.  272,  88  Pac.  S09. 

[b]  In  an  action  to  foreclose  a  mortgage 
where  the  court  expressly  finds  that  when  the 
note  and  mortgage  were  executed  the  mort- 
gagor was  of  nnsoued  miad,  but  not  entirely 
without  understaoding,  nor  had  her  incapacity 
been  judicially  determined,  the  findings  show 


§  42.    Oonatrnlng  InstminetitB  TogeUior, 

[a]  A  note  and  mortgage  given  to  secure  its 
payment,  which  are  part*  of  one  transaction, 
are  to  be  read  together,  and  the  payee  of 
the  note  may  avsiil  himself  of  a  provision 
in  the  mortgage  making  the  principal  of  the 
note  due  for  nonpayment  of  interest  at  the 
payee's  option,  although  the  note  contains  no 
such  provision. — Trinity  County  Bank  v.  Haas, 
151  Cal.  553,  91  Pae.  385. 

I^b]  A  mortgage  executed  co tempo raneously 
with  a  promissory  oote,  to  secure  which  it  was 
given,  forms  part  of  the  same  transaction, 
and  must  be  read  in  connection  with  the 
note,  and  the  whole  construed  as  one  eon- 
tract,  in  order  to  arrive  at  the  true  meaning 
of  each.— Hall  t.  Jameson,  151  Cal.  606,  121 
Am.  St.  Bep.  137,  91  Pae.  S13,  12  L.  B.  A., 
N.  a.,  1190. 

[c]  A  mortgage  and  the  note  secured  there- 
by constitute  one  eon  tract;  and  whenever 
the  note,  for  any  reason,  becomes  due,  the 
mortgage  is  incidental  thereto,  and  a  right 
of  action  for  foreclosure  is  at  once  available, 
San  Gabriel  Valley  Bank  v.  Lake  View  Town 
Co.,  1  Cal.  App.  630,  89  Pae.  360. 


§  46.    Debts  Secnred  In  Qeneial. 
[a]  The  agreement  for  the  extension  of  the 

mortgage  must  be  eonstmed  as  involving 
necessarily  the  extension  of  the  note  secured 
thereby.— Corson  v.  McDonald,  3  Cal.  App. 
412,  85  Pae.  86L 
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§  47.    Fntnre  AdvuiceB. 

[a]  In  an  action  to  foreclose  a  mortgaga  on 
the  teparate  propeTty  of  the  wife  given  to 
seeore  existing  indebtedness,  and  futnrs  ad- 
vances and  indebtedness  between  the  parties, 
and  tbe  pa/inent  of  encambraneei  ttj  the 
mortgagee,  which  the  mortgagor  failed  to  pay, 
a  payment  by  the  mortgagee  to  a  lumber 
company,  which  bad  furnished  lumber  for  the 
erection  of  a  hoase  on  the  mortgaged  prem- 
ises prior  to  the  mortgage,  without  the  knowl- 
edge or  consent  of  the  mortgagor  and  which 
the  court  found  waa  not  an  advance  under 
tbe  contract,  cannot  be  allowed,  where  there 
was  no  sbowing  or  finding  of  facts  from 
which  it  may  be  inferred  that  the  claim  paid 
waa  a  lien  or  encumbrance  upon  the  prsmisea, 
or  that  the  wife  waa  personally  liable  there- 
for.—Provident  etc.  Assn.  v.  Shaffer,  2  Cal. 
App.  216,  S3  Pae.  274. 

§  49.  Extoisiaii  to  Otber  Sobti  and  LUbUl- 
tles. 
[a]  Even  if  the  mortgagor  was  a  general 
debtor  of  the  lumber  company,  the  mortgagee 
could  not  claim  a  lien  for  payment  of  the 
debt,  without  the  consent  of  the  mortgagor; 
nor  can  the  mortgagee  buy  up  any  debt  of 
the  mortgagor  disconnected  from  the  mort- 
gage or  the  premises,  and  hold  the  tame  se- 
cured by  tbe  mortgage. — Provident  etc.  Assn. 
V.  Shaffer,  2  CaL  App.  SIS,  83  Pac.  274. 


§  68.    PiioriUaa  of  UortgagM  In  OenoraL 

[a]  Where  there  waa  an  original  mortgage 
upon  the  lauds  sold  to  the  land  company, 
which  a  bank  at  the  request  of  the  land  com- 
pany had  advanced  the  money  to  discharge, 
to  which  security  it  waa  agreed  that  the 
bank  was  subrogated  and  had  a  "first  lien" 
upon  the  property,  to  the  unpaid  residue  of 
which  the  plaintiff  had  succeeded,  he  is  en- 
titled by  suorogation  to  enforce  a  "first  lien" 
for  the  residue  out  of  the  unsold  lands.  His 
rights  are  unaffected  by  the  fact  that  the 
security  for  the  bank  passed  through  the 
hands  of  the  trust  company. — Earle  v.  Sunny- 
aide  Land  Co.,  150  Cal.  £14,  88  Pac.  S20. 

IV.    BiaHTS  AMB  ZJABIIJTIE8  OF  PAS- 
TIES, 
RIGHT  TO  POSSESSION  IN  GENERAL,  t  BE. 
BIGHTS  AND  DDTIES  OF  UOBTGAGEB  IN  FOS- 
SES SION,  1  89. 
ACQUISITION  OF  EASEMENTS,  |  S<H. 
BENTS  AND  PBOFITa  I  BS. 

S  S5.    Rigtit  to  PosawBlon  m  QeneraL 

[a]  The  ease  of  Davenport  v.  Turpin,  43 
Cal.  597,  in  as  far  ai  it  holds  that  a  grantee 
of  a  mortgagor  may  recover  possession  with- 
out paying  tbe  mortgage  debt,  is  overruled. — 
Bums  V.  Hiatt,  149  Cal.  617,  117  Am.  St. 
Eep.  157,  87  Pac  ISa. 

[b]  A  purchaser  of  the  property  at  a  fore- 
closure sale,  when,  for  any  reason,  the  (ore- 
closure  proceedings  are  void,  thereby  becomes 
an  assignee  of  the  mortgage  and  of  the  debt 
thereby  secured,  of  which  tbe  mortgage  is  an 


incident,  with  all  the  rights  of  the  original 
mortgagee;  and  where  lie  acquired  posses- 
sion of  the  premises  peaceably  and  in  good 
faith  under  eolor  of  ancli  foreclosure  pro- 
eeediu(^,  he  must  be  deemed  a  mortgagee  in 
possession,  as  against  the  grantee  of  the 
mortgagor  who  was  not  a  party  to  the  fore- 
closure, although  there  was  no  consent  of 
eucb  ^antee  to  tbe  posseaaion,  express  or 
implied,  and  the  grantee  cannot  disturb  his 
possession  without  paying  the  debt.  (Beatty, 
C.  J.,  dissenting.)— Bums  v.  Uiatt,  149  CaL 
617,  117  Am.  St.  Bep.  167,  87  Pat  196. 

§  89.    BlKbts   aoA  I>utiea  of  Moitgageo   In 


[a]  If  a  mortgagor,  either  by  hia  tacit  or 
express  consent,  allows  the  mortgagee  to  en- 
ter into  the  possession  of  the  mortgaged 
premises  as  additional  security,  the  mortgagee 
thereby  acquires  the  right  to  retain  posses- 
sion as  long  as  the  indebtedness  seeured  by 
tbe  mortgage  remains  unpaid — a  right  addi- 
tional to,  and  independent  of,  his  right  to 
foreclose,  and  which  is  not  extinguished  or 
affected  by  tbe  fact  that  an  action  to  fore- 
close may  be  barred  by  the  statute  of  limi- 
tations.—--Cory  V.  Bauta  Ynez  Land  etc.  Co., 
151  Cal.  778,  91  Pac.  647, 

§  94Vi.    Acquisition  of  EasementB. 

[a]  The  fact  that  an  owner  of  land  has 
made  a  conveyance  thereof  to  trustees  to 
secure  an  indebtedness  would  not  prevent 
bim,  while  still  remaining  in  full  possession 
and  enjoyment  of  tbe  property,  from  acquir- 
ing, by  adverse  use,  an  easement  as  an  ap- 
purtenact  to  the  land.— Collins  t.  Gray,  154 
Cal.  131,  97  Pac.  142. 

§  96.    Bents  and  Profits. 

[a]  By  virtue  of  his  deed  of  the  equity  of 
redemption  from  tbe  mortgagor,  the  mort- 
gagee succeeds  to  all  of  the  rights  of  bis 
grantor  in  the  land,  including  the  right  to 
remain  in  possession  thereof  and  enjoy  tbe 
use  and  profits  until  legally  dispossesaed, 
occupying  the  same  position  in  this  regard 
that  the  grantor  would  have  occupied  had 
he  not  conveyed,  or  that  any  purchaser  not 
holding  a  senior  mortgage  would  have  oc- 
cupied. He  is  in  possession  solely  as  the 
owner  of  the  property  subject  to  the  existing 
mortgages,  and  there  is  no  liability  to  ac- 
count to  anyone  for  the  valne  of  the  use 
and  occupation  thereof. — Anglo-Califonuan 
Bank  T.  Field,  154  Cal.  513,  88  Pac.  267. 

A  mortgagee  in  posaession  under  a  deed 
the  equity  of  redemption  from  the  mort- 
gagor ia  not  liable  as  mortgagee  in  posses- 
sion to  account  to  junior  lienholders  for  rents 
and  profits  received  after  the  time  he  took 

gissessian  under  the  deed. — Anglo -Cal  if  omian 
ank  V.  Field,  154  Cal.  513,  98  Pac.  267. 

VI.  TBANSFEB  OF  PBOPEBTT  MOBT- 
QAGED  OB  OF  EQQITT  OF  BEDEMF- 
TION. 

g  127.    Liabilities  of  Uortgagor  cm  Tnuiafar 
— As  to  Pmtdiasei  or  Orantoo. 
[a]  Land  mortgaged  is  primarily  liable  for 

the  debt,  and  &e  mortgagor  ia  entitled  te 


[b]  1 
of  the 
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luist  that  the  mortgKKee  shall  not  bj  leleu- 
ing  the  land  which  should  be  made  to  pay 
the  debt  tbrow  npon  him  a  perional  liability 
therefor;  and  where  the  mortgmge  naa  re- 
leased in  order  to  make  a  sale  under  a  deed 
of  tniit  effeetlve,  in  being  clear  of  alt  en- 
enmbraneea,  the  estate  of  the  deceased  mort- 

nor,  not  consenting  thereto,  cannot  be  made 
le  for  any  deficiency  arising  in  applica- 
tion at  the  proceeds  of  sale  to  the  mortgage 
debt.— ^risman  v.  Lanterman,  119  Cal.  647, 
117  Am.  St.  Eep.  187,  87  Pae.  89. 

§  ISS.    Bale   and   OoiiTe7uic»— Hargar  And 

TJT^tignJjI^wi^yit  {>f  Debt, 

[a]  A  deed  of  trust  does  not  neeeeearily 
supersede  or  merge  a  prior  mortgage.  Whether 
such  merger  takes  place  or  not  is  a  ques- 
tion of  the  intention  of  th«  parties,  and  wnere 
the  language  of  tbe  deed  of  tniat  indicates 
an  intention  that  the  mortgage  should  con- 
tinue to  exist,  it  cannot  be  deemed  that  the 
new  security  sapplanted  or  merged  the  old. — 
Ciiiman  v.  l^anterman,  140  Cal.  647,  117  Am. 
St.  Rep.  167,  87  Pac.  89. 

[b]  Under  ordinary  eircumstancea,  where  the 
holder  of  a  mortgage  acquires  tbe  estate  of 
the  mortgagor,  the  mortgage  interest  is 
merged  in  tbe  fee  and  the  mortgage  is  ex- 
tinguished. This  is  the  ordiuar^f  legal  effect 
of  the  transaction,  and  ordinarily  tbe  inten- 
tion is  presumed  to  accord  with  the  act  ac- 
complished.— Anglo-Californian  Bank  v.  Field, 
154  Cal.  513,  98  Pae.  267. 

Ss]  Tbe  foregoing  mis  Is  ne*er  applied 
ere  there  is  an  Intervening  lien  on  the 
property,  which  it  is  to  the  interest  of  tbe 
purchaser  to  keep  on  foot,  and  where  there 
IS  no  evidence,  direct  or  circumstantial,  of  an 
«xpress  intention  to  extinguish  the  first  mort- 
gage and  hold  subject  only  to  tbe  second. 
In  such  a  ease  the  legal  title  and  first  mort- 
gage lien  win  be  considered  as  separate  in- 
terests whenever  necessary  for  the  protection 
of  the  just  rights  of  the  purchaser. — Anglo- 
Califomian  Bank  v.  Field,  154  Cal.  513,  98 
Pae.  267. 

Vn.  FATMEMT  OB  FEBFOBMANCE  OF 
CONDITION,  BEIEASE  AND  SATIS- 
FACTION. 

TZNDEa,  I  1<8. 

CHANGE  IN  FOSH  07  DEBT,  f  Ui. 

BELEASE  IN  GBNERAIi,  1  1411. 

XTFECT      O?      BELEABE      OB      SATISFACTTIOIf, 

g  is6%. 

EFFECT  OP  RELEASE  CPOK  BIGHTS  OF  THIBD 
FABTIES,  I  19  T. 

4  143.  Tender, 
[a]  In  an  action  to  foreclose  a  note  and 
mortgage  held  by  plaintiff  aa  collateral  secur- 
ity ^r  a  note  of  tbe  intervener  to  plaintiff, 
and  originally  held  by  the  intervener  aa  col- 
lateral seeority  for  a  note  of  the  mortgagee 
to  her,  and  assigned  with  such  note  as  col- 
lateral security  to  plaintiff,  in  which  action 
■he  intervened  to  recover  her  securities,  where 
it  appeared  that  at  maturity  of  her  note  to 
plaintiff  she  offered  to  pay  it,  which  offer 
was  refused,  such  offer  and  refusal  were  auf- 
flcient  to  stop  the  interest  on  her  note   to 
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bank  pursuant  to  section  1500  of  the  Civil 
Code.~Cbapnuui  v.  Benedict,  3  CaL  App.  399, 
86  Pae.  736. 

[b]  Tbe  fact  that  sabseqnent  offers  of  per- 
formance were  made  and  refused  would  not 
prejudice  her  rights  under  the  first  offer  and 
refusal,  and  her  mistake  as  to  tbe  effect  of 
such  tender  and  the  time  of  tbe  stoppage 
of  interest  is  of  no  importance. — Chapman  ▼. 
Benedict,  3  Cat.  App.  399,  8«  Pae.  736. 

5  146.    dutnge  In  F«im  of  Debt. 

[a]  A  recital  In  a  mortgage  that  the  time 
of  payment  of  a  note  secured  thereby  hat 
been  extended  to  a  certain  day  beyond  tbe 

date  specified  in  the  note  for  its  maturity 
is  as  between  the  parties  to  the  mortgage  con- 
clusively presumed  to  be  truej  and  In  promis- 
ing to  pay  sncb  note  "according  to  its  terms 
and  conditions,"  tbe  mortgagor  must  be  taken 
to  have  referred  to  the  terms  and  conditions, 
not  merely  as  they  appeared  on  the  face  of 
the  note  itself,  but  witu  such  modifications  as 
were  recited  in  tbe  mortgage. — Moore  v. 
Gould,  151  Cal.  723,  91  Pac.  616. 

[b]  An  instrument  in  writing,  eiecnted  by 
toe  authorized  attorney  in  fact  of  the  maker 
of  ■  promissory  note  and  mortage,  securing 
tbe  same,  certifying  and  declaring  that  such 
mortgage,  "together  with  the  promissory  note 
and  debt  secured  thereby  (which  were  par-  " 
tienlarly  described],  is  hereby  renewed  and 
extended  for  tbe  further  term  of  two  years 
from  date,"  constitutes  a  renewal  of  the  note 
and  mortgage  within  the  meaning  of  section 
2922  of  the  Civil  Code.  Such  instmment  Is 
also  an  acknowledgment  of  the  debt,  and  In 
either  aspect  it  operated  to  start  a  new  pe- 
riod of  limitation  thereon. — Uoore  t.  Qomd, 
151  Cal.  723,  91  Pac.  618. 

[e]  The  provision  in  the  mortgage  for  an 
extension  of  time  was  a  written  proposition 
on  the  part  of  the  mortgagee  which,  upon  the 
acceptance  of  it  by  the  mortgagor,  became  a 
written  contract  on  tbe  part  of  the  mortgagee 
extending  the  time. — Corson  v.  McDonald,  3 
Cal.  App.  412,  85  Pac.  861. 

S  149.    Beleaae  la  OeneraL 

[a]  An  adjudication  in  bankruptcy  of  the 
mortgagor  does  not  discharge  tbe  mortgage; 
and  a  vendee  of  the  mortgagor,  who  bad  as- 
sumed to  pay  the  mortgage  note  according 
to  the  terms  and  conditions  thereof,  could 
not,  in  any  event,  claim  a  discharge  of  the 
mortgage  debt  thus  assumed,  by  reason  of 
the  mortgagor's  subsequent  adjudication  in 
bankruptcy. — Security  Savings  Bank  v.  Scott, 
3  Cat.  App.  687,  36  Pac.  903. 

§  ISSVi-    Effect  of  Beleaae  oi  SatlsfacUon. 

[a]  Where  the  proposed  sale  by  the  trustee 
clear  of  all  encumbrances  was  attended  by 
tbe  executor,  who  was  also  interested  as  co- 
maker on  one  of  tbe  notes  secured,  it  in  no 
way  infringed  upon  the  rights  of  the  estate, 
even  if  it  be  assumed  that  he  attended  it 
also  in  his  representative  capacity.  The  re- 
lease  of   the   mortgage   by  the  voluntary  act 


DiSizedbvGoOl^le 


7042 


M0BTGAGE8,  TH-IZ,  {}  15T-I64. 


of  the  mortgagee  would  not  Injure,  but  would 
benefit,  tbe  estate;  and  the  nonaction  of  the 
ezeeutor  aa  such  conld  not  mislead  the  mort- 
gagor or  Mtop  tbe  estate  fiom  sboning  that 
the  lelease  waa  not  consented  to  hj  the  es- 
tate, where  it  appears  that  the  sole  action 
taken  iijr  him  was  for  bia  own  individual  in- 
terest, in  demanding  that  tbe  proceeds  of  sale 
be  applied  first  to  his  own  debt. — Crisman  v. 
Lanterman,  149  Cat.  647,  117  Am,  St.  Bep. 
167,  87  Pae.  89. 

[b]  Tbe  faet  that  tbe  executors  of  the  moTt- 
gagee,  in  executing  tbe  release  of  the  mort- 
gage, expressly  reserved  all  rights  against 
the  estate  of  the  deceased  mortgagor  for  the 
unpaid  balance,  did  not  prevent  the  release 
from  being  effective,  and  the  circumstances 
nnder  which  it  was  given  estop  the  executors 
of  the  mortgagee  from  denying  that  the  re- 
lease was  executed  as  against  tbe  par  chaser 
nnder  the  deed  of  trust.— Crisman  v.  Lanter- 
man, 149  Cal.  047,  117  Am.  St.  Bep.  107,  87 
Pac  8». 

§  1B7.  Bffoct  of  SeleaM  npon  Ugbts  of 
Third  Parties, 
[a]  A  finding  of  the  ultimate  faet  of  the 
absence  of  tbe  consent  of  the  estate  of  the 
deceased  mortgagor  to  tbe  release  of  the 
mortgage  was  properly  made  where  an  agreed 
statement  of  facta  set  forth  merely  evi< 
dentiary  matter  from  which  tbe  ultimate  fact 
might  be  found  either  way. — Crisman  v.  Lao- 
termao,  149  Cal.  647,  117  Am.  8t  Bep.  167, 


87  Pae.  89. 


S  168.    In  aonoral 

[a]  A  deed  of  truat  to  seenre  a  pTomlssorj 
note  passes  tbe  legal  title  to  the  trustee. 
Upon  payment  of  the  indebtedness,  a  mar- 
ginal note  of  satisfaetioD  npon  the  margin 
of  tbe  deed  of  trust  has  no  legal  sign! Seance. 
A  formal  reconveyance  of  tbe  legal  title  is 
required  In  order  to  divest  it.— Boberts  v. 
Tine,  7  Cal.  App.  379,  94  Pae.  892. 


BESTRAININQ  EXEBCISE  OF  POWER,  |  161. 

PERSONS  ENTITLED  TO  EXERCISE  THE 
POWER,  g  163. 

TIKE  FOB  EXEROISS  01*  POWER  AND  LIMITA- 
TIONS, I  IB*. 

OONDOCT  OF  BALE  AND  TBBUB  AND  CONDI- 
TIONS, 1 166. 

TITLE  AMD  RIGHTS  01"  PURCHASER,  1 170. 

DSFIOIENCT  AND  PERSONAL  UABILITT, 
1173. 

§  162.    BeMrainlng  ExerdM  of  Powei. 

fa]  An  action  to  enjoin  a  sale  nnder  a  deed 
trust,  after  an  offer  of  payment  and  de- 
posit in  bank  of  the  amount  of  tbe  debt  for 
the  creditor,  and  notice  thereof,  to  the  form 
of  which  offer  and  payment  the  creditor 
made  no  objection,  the  gist  of  which  action 
is  that  the  acts  and  conduct  of  the  defend- 
ant in  assenting  to  the  proposed  mode  of 
payment  were  done  in  bad  faith,  to  lull  plain- 


tiffs into  fancied  security,  with  the  end  la 
view  of  declaring  a  forfeiture  and  forcing 
a  sale  of  plaintiffs'  property,  cannot  be  de- 
feated on  the  ground  that  there  was  no  com- 
plete legal  tender  of  the  money  to  the  cred- 
itor. &neh  acts  and  conduct  were  sufficient 
to  Induce  a  court  of  equity  to  relieve  against 
the  forfeiture  and  to  compel  the  creditor  to 
accept  in  full  satisfaction  of  his  demand  the 
amount  due  and  payable  on  the  day  when 
tbe  deposit  was  made,  which  the  plaintiffs 
then  were  and  ever  since  have  been  ready, 
willing,  and  able  to  pay, — McCne  v,  Brad- 
bnry,   149   Cal.   108,  84  Pae.  993. 

§  163.    Persona    Entitled    to    ExeiciM    tht 
Power. 

[a]  The  fact  that  the  titie  to  the  property 
ia  vested  in  tbe  p^ee'  as  well  as  the  power 
to  sell  does  not  affect  his  right  to  sell  the 
property  under  the  terms  of  the  deed  of  trust. 
Boberta  v.  True,  7  CaL  App.  379,  94  Pae.  392. 

[b]  The  assignor  ot  a  negotiable  note  se- 
cured by  a  deed  of  trust,  which  passes  the 
legal  title  to  the  trustee  with  power  to  sell 
npon  default  in  payment  upon  tbe  request 
of  the  payee  "or  his  heirs  or  assigns,"  is  not 
required  to  record  the  assignment.  The 
bolder  of  the  note  Is  not  "an  encumbrancer" 
to  whom  a  power  of  sale  is  given,  within  the 
meaning  of  section  S58  of  the  Civil  Code, 
requiring  the  acknowledgment  and  record  of 
the  assignment  of  the  money  "secured  to  be 
paid,"  In  order  to  vest  in  tbe  assignee  a 
"power  to  sell  real  property"  which  "is  given 
to  a  mortgagee,  or  other  euoumbrBncer,  in  an 
Instrument  intended  to  secure  tbe  payment 
of  money." — Stockwell  v.  Baranm,  7  CaL  App. 
413,  94  Pae.  400. 

S  164.    Time  for  Exotelio  of  Power  and  Und- 
Utiooa. 

[a]  A  note  which  matured  three  yean  af- 
ter its  date  was  secured  by  a  mortgage  which 
provided  that  the  sum  borrowed  sbonld  b* 
paid  at  that  time,  with  interest  thereon,  pay- 
able semi-annnally.  The  mortgage  also  con- 
tained a  provision  that  npon  defaalt  in  the 
performance  of  such  conditions  tbe  holder 
of  the  note  might  aell  the  mortgaged  premises 
at  public  auction,  and  out  of  the  proceeds 
of  the  sale  should  "be  entitled   to  retain  all 


Default  having  been  made  in  the  pay- 
ment of  interest  before  the  date  of  the  ma- 
turity of  tbe  note,  tbe  holder  sold  the  prem- 
ises under  the  power  contained  in  the  mort- 
gage. Held,  that  the  exercise  of  snch  power 
of  sale  did  not  have  the  effect  to  accelerate 
the  time  of  maturity  of  any  balance  on  th« 
debt  remBining  unpaid  after  tbe  proceeds  of 
the  sate  were  applied  thereon;  that  tbe  ap- 
plication  of  the  proceeds  was  a  mere  pay- 
ment upon  the  debt,  authoriEed  to  be  made 
before  its  maturity;  and  that  any  unpaid  bal- 
ance did  not  mature  until  the  date  fixed  by 
the  note  and  mortgage  for  its  maturity,  and 
that  until  snch  time  tbe  statute  of  limita- 
tions did  not  commence  to  run  against  tbe 
balance.— Hall  v.  Jameson,  161  Caf  606.  121 
Am.  St.  Bep.  137,  91  Pae.  618,  18  L.  B.  A.^ 
N.  8.,  1190. 
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[>]  If  the  tndebtedneBt  ii  unpaid,  tli«  trns- 
tc«  JuM  the  ri^ht  to  lell  tbe  property  to  pay 
tha  debt,  leaving  no  right  of  redemption  iii 
tilt  tmator,  vnleie  the  debt  is  paid  before 
ule.  Tbe  (tatnte  of  limitations  is  inappli- 
Mble  to  bar  the  right  of  sale  to  pay  the 
debt.— Boberta  t.  True,  7  Cal.  App.  379,  H 
Pm.  392. 

[e]  So  long  as  the  legal  title  remains  In  tbe 
tnutee,  he  cannot  enforce  an  oral  agreement, 
after  etirrender  of  the  note,  and  marginal 
entry  of  eatiifaetion  on  the  deed  of  trust, 
b^  which  the  trustor  waa  to  reconvey  the 
title  to    him,   and   he  wae  to   grant   a   three 

Km'  lease  to  the  debtor,  which  he  executed, 
berta  T.  True,  7  Cal.  App.  37S,  94  Pae.  392. 
[d}  Where,  at  the  time  of  the  transfer  of 
the  note  secnred  by  the  deed  of  trust,  the 
debtor  waa  in  default  in  the  payment  of 
intereet  on  the  note,  and  an  option  was 
given  to  the  holder  of  the  note  to  declare 
the  whole  snm  doe  for  nonpayment  of  inter- 
est, the  transferee  of  the  note  may  exercise 
iDCh  option  for  previous  defaults,  and  re- 
ipiest  a  sale  by  the  trustee  for  the  entire 
amount  of  the  note. — Stockwell  t.  Barnnm, 
7  CaL  App.  413,  94  Pae.  400. 

§  16S.    Condaet  of  Bala  and  TeiTiu  «iiA  Ooo- 
dlUons. 

[a]  The  provision  in  the  deed  of  trust  for 
"minimum  prices"  was  inserted  for  the  bene* 
lit  of  the  creditors  secnred,  and  is  a  restric- 
tion upon  the  right  of  tbe  land  company  to 
■ell  at  prices  to  be  fixed  by  it  aeeoiding  to 
its  pleasure.  Such  right,  however,  is  to  be 
read  with  its  covenant  to  use  reasonable  dill- 

,  genee  to  make  sales,  and  In  the  light  of  tbe 
general  purposes  of  the  trust  agreement;  and 
cannot  be  construed  as  an  arbitrary  and  un- 
fettered power  to  fix  prices  which  would  make 
sales  impossible,  and  indefinitely  prevent  tha 
aeeomptubment  of  the  purposes  of  the  trust, 
Garle  v.  Sunnyside  Land  Co.,  150  Cal.  £14, 
S8  Pae.  920. 

[b]  Where  the  deed  of  trust  expressly  stipu- 
lated the  right  to  retain  out  of  the  proceeds 
of  tbe  sale  the  fee  of  the  auctioneer,  and 
also  that  of  tbe  attorney  for  the  trustees, 
lueh  fees  are  not  allowed  by  way  of  pen- 
alty, but  by  way  of  reimbursement  for  actual 
expenses  incurred  in  the  execution  of  the 
trust. — Continental  Building  etc.  Asan.  t. 
Light,  6  Cal.  App.  eS4,  B2  Pae.  1034. 

[c]  The  trustee  was  under  no  duty  to  make 
other  effort  to  procure  bidders  than  to  ad- 
vertise its  sale  in  the  manner  required  by 
the  deed  of  trust. — Stockwell  t.  Barnum,  7 
Cal.  App.  413,  94  Pae.  400. 

[d]  The  fact  that  tbe  amount  of  the  debt 
for  which  the  property  was  sold  was  only  two- 
thirds  of  tbe  value  of  the  property  does  not 
disclose  such  gross  inadequacy  as  would  af- 
fect the  validity  of  tbe  sale,  ibere  there  was 
no  UDfaimess  on  the  part  of  the  trustee,  who 
was  bound  to  make  the  sate  to  the  highest 
bidder,  under  the  terms  of  tbe  deed  of  trust. 
Stockwell  T.  Bamum,  7  Cal.  App.  413,  94 
Pae.  400. 

[•]  Where  tbe  creditor  was  not  at  the  sale, 
but  bad  notified  the  trustee  of  the  amount 
of  bar  bid,  and  requested  tbe  trustee  to  ap- 


Stnt  aome  one  to  bid  for  her,  and  the  trus- 
B  appointed  one  of  ita  officers  to  make  the 
bid  for  her,  the  ralidity  of  the  sale  to  the 
creditor  waa  not  impaired  thereby. — Stook- 
well  v.  Barnum,  7  CaL  App.  418,  94  Pae.  400. 


S  170.    TlUe  and  Slxbts  of 

[a]  In  an  action  by  the  purchaser  to  en- 
force his  title  acquired  under  the  deed  of 
trust,  the  declaration  of  homestead  declared 
by  the  deceased  husband  in  his  lifetime,  which 
was  duly  executed,  acknowledged  and  re- 
corded, was  admissible,  upon  foundation  laid 
by  proof  of  ever^  fact  essential  to  the  ex- 
istence of  the  right  evidenced  thereby. — 
Stockton  Savings  &  Loan  Society  v.  Saddle- 
mire,  B  Cal.  App.  S2S,  8  Pae.  723. 

S  172.    Deflclency  and  Fetsoual  ZdabiUty. 

[a]  Where  a  deed  of  trust  to  secure  a  note 
stipulated  that  upon  a  sale  under  the  trust 
the  recitals  in  the  trustees'  deed  to  tbe  pur- 
chaser as  to  any  facts  affecting  the  regu- 
larity or  validity  of  the  sale  shall  be  con- 
clusive, the  court,  in  an  action  to  recover  a 
deficiency  upon  the  note  secured,  properly  ad- 
mitted the  latter  deed  in  evidence  of  the 
prerequisites  to  a  valid  sale. — Continental 
Building  etc.  Asan.  v.  Light,  6  Cal.  App.  634, 
92  Pae.  1034. 

X    F0BE0X.08UBE  BT  ACTION. 
A.    NATUBB  AND  FOBH  OF  BEJIEDT. 
§  17B.    Statutory  Piovlsloni. 

[a]  The  different  codes  are  to  be  harmonized 
and  construed  together.  Under  sections  1114 
and  2872  of  tbe  Civil  Code,  taken  together, 
a  deed  of  trust  is  neither  a  lien  nor  an  en- 
cumbrance; and  section  116u  of  the  Code  of 
Civil  Procedure,  enacted  prior  to  the  amend- 
ment of  section  S872  of  the  Civil  Code,  should 
be  construed  as  modified  by  that  section, 
and  as  not  contemplating  the  foreclosure  of 
deeds  of  trust;  nor  should  a  deed  of  trust 
to  which  a  homestead  is  subject  be  deemed 
governed  by  section  1475  of  the  Code  of  Civil 
Procedure.— Weber  v.  McCleverty,  149  CaL 
316,  86  Pae.  700. 

B.     BIGHT    TO    FOBECLOSE    AND    DE- 


STIPCLATIONfl  FOB  UATDBITY  OF   DEBT    ON- 

DEPADLT,  1 I8T, 
WAITEE  OF  DEFAULT  OB  OF  KIOHT  TO  PORE- 

OLOBE,  )  188. 
RI0HT8    OP  JUNIOB   EHCDUBBAN0BB8,  i  ISO. 

AS  AGAINST  FBIOB  HORTOAGE,  1  lai. 

DEFENSES  IN  GENERAL,  I  laS. 

ENTITLED  TO  F0RE0LO8E,  1 106. 


[a]  A  bolder  of  a  note  stipulating  for  ma- 
turity on  default,  cannot  be  held  to  have 
exercised  such  option  until  he  manifests  bis 
election  by  some  outward  act.  A  mere  mental 
determination,  or  a  direction  to  his  attorney 
to  proceed  to  foreclose,  not  communicated  to 
the  maker,  is  not  sufficient. — Trinity  County 
Bank  v.  Haas,  151  CaL  653,  91  Pae.  383. 
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[b]  The  bolder  of  the  note  ind  martrage 
containing  euch  optional  provision,  before 
eomnieDcing  an  Action  of  foreclosure,  need 
not  give  au^  formal  notice  to  the  default  log 
maker  of  his  election  to  declare  tlie  prineipai 
due  for  nanpajment  of  inteteat,  the  com- 
mencement of  the  kction  itself  being  notice  of 
the  exercise  of  the  option.  The  piincipal  anm, 
however,  does  not  become  due  ipso  facta  upon 
default  In  the  payment  of  interest,  nor  on' 
til  the  option  is  exercised;  and  if  after  such 
default,  and  before  the  option  bai  been  in 
fact  exercised,  the  maker  of  the  note  pays 
or  offers  to  pay  the  overdue  interest,  the 
tight  to  exercise  the  option  is  lost.— Trinitj 
Count;  Bank  v.  Haat,  151  CaL  553,  Bl  Pac. 


g  18S.    Wttvm  of  Default  or  of  Bl^t  to 
Foreclose. 

[a]  Where  the  plaintiff  delayed  filing  the 
notice  of  appearance  and  consent  to  judgment 
at  defendants'  request,  they  hoping  that  the 
propeity  would  increase  in  value,  and  sanc- 
tioning sales  by  plaintiff  at  any  time,  the 
delay  in  filing  the  same  until  after  tbree 
years  was  excusable. — Anglo-Calif  or  nian  Bank 
T.  Qriswold,  153  Cal.  692,  S6  Fae.  356. 


§  190.    Blgbts  of  JtiDlor  Encnmbrancen. 

[a]  The  absanee  of  the  personal  liability  of 
the  land  company  will  not  affect  the  fore- 
closure of  the  security ,  where  by  the  terms 
of  the  inatrnment  a  "first  lien  security"  was 

Srovided  for  in  favor  of  the  trust  company 
ir  the  repayment  of  all  advances  by  it;  and 
the  payment  through  it  of  nnpaid  purchase 
money  due  from  the  land  company  to  its 
vendors  was  thereby  secured. — Earle  v.  8no- 
nyside  Land  Co.,  150  Cal.  814,  8S  Pnc.  920. 

§  ISl.    As  Against  Prior  Mortgage. 

[aj  Where  a  debtor,  for  the  purpose  of  se- 
euring  bis  creditor,  buys  a  tract  of  land  sub- 
ject to  a  mortgage  to  a  third  person  and 
causes  it  to  be  conveyed  to  the  creditor  as 
security  for  his  indebtedness,  the  grantee  be- 
comes the  holder  of  the  legal  title,  subject 
to  a  resulting  tnist  in  favor  of  bii  debtor, 
the  real  purchaaar.  The  transaction  also  cre- 
ates the  relation  of  mortgagor  and  mortgages 
between  the  debtor  and  the  grantee,  and  as 
sncti  mortgagee  the  latter  ia  the  holder  of  a 
special  lien  on  the  land  conveyed,  within  the 
meaning  of  section  2S7S  of  the  Civil  Code, 
and  under  that  section,  if  he  Is  compelled 
to  satisfy  the  prior  mortgage  for  his  own 
protection,  he  may  enforce  payment  of  the 
amount  ao  paid  by  him  as  a  part  of  the  claim 
for  which  his  own  lien  exists,  notwithstand- 
ing at  the  time  of  tbe  commencement  of  the 
action  to  foreclose  his  own  lien  the  statute 
of  limitations  would  have  barred  an  Inde- 
pendent action  to  foreclose  tha  prior  mort- 
gage, or  an  action  by  him  to  be  aobrogated 
to  the  rights  of  the  senior  mortgagee. — Windt 
V.  Covert,  152  Cal.  350,  93  Pac.  6T. 

[b]  Under  the  provisions  of  saction  2S76  of 
the  Civil  Code,  which  gives  the  right  to  en- 
force as  a  part  of  his  own  claim  to  a  lienor 
who  has  been  compelled  to  "satisfy"  a  prior 
mo'tgage.  It  is  not  neeessary  that  sach  prior 


should  have  been  dismissed.  The  word  "sat- 
isfy," as  there  used,  means  no  more  than  to 
Say  or  diachsrge. — Windt  v.  Covart,  162  CaL 
50,  93  Pac.  67. 

$  196.    Ztofenses  in  OeneraL 

[a]  If^  before  the  holder  of  the  note  exer- 
cised his  option  to  declare  the  principal  dne 
for  nonpayment  of  interest,  the  maker  of  ths 
note  tenders  the  interest  dne  and  deposits 
the  same  in  bank  and  notifies  the  holder 
thereof,  as  provided  by  section  1500  of  ths 
Civil  Code,  such  acts  constitute  a  payment; 
and  the  tender  of  payment  without  the  de- 
posit in  bank  is  equally  effective  to  destroy 
the  right  of  the  bolder  to  declare  the  prin- 
cipal due.  After  such  payment  or  tender 
the  holder  of  the  note  cannot  rely  upon  the 
commencement  of  a  foreclosure  suit  as  as 
exercise  of  bis  option,  nor  can  a  statement, 
made  after  the  tender,  that  the  holder  had 
exercised  his  option  of  considering  both  prin- 
cipal and  interest  due  have  any  effect. — Trin- 
ity County  Bank  t.  Haas,  151  CaL  653,  91 
Pac.  3S5. 

[b]  Where  the  maker  of  the  note  and  mort- 
gage was  not  a  party  to  the  action  to  fore- 
close the  mortgage  against  bis  grantee,  who 
as  part  of  the  parebase  price  assumed  pay- 
ment of  the  indebtedness  to  the  pledgeei, 
such  grantee  cannot  as  against  them  assail 
the  note  and  mortgage  for  want  of  original 
consideration. — Patten  v.  Pepper  Hotel  Co- 
153  Cal.  460,  96  Pac.  296. 

[cj  When  a  mortgage  to  a  bank  was  pledged 
to  Its  creditor,  and  redelivered  to  the  bank 
for  foreclosure,  and  the  bank  became  in- 
solvent pending  suit,  and  assigned  the  nets 
and  mortgage  opon  a  settlement  absolutely 
to  the  pledgee,  who  was  substituted  as  plain- 
tiff, and  a  defense  was  set  up  that  ths  as- 
signment was  a  fraod  upon  the  creditors  of 
the  bank,  and  upon  defendants  as  such,  held, 
that  the  defense  of  fraud  is  unsupported  by 
the  evidence,  that  none  of  the  creditors  of 
the  bank  were  shown  to  be  injured,  and  the 
assignment  was  in  course  of  liquidation  of 
the  bank's  business  with  the  presumed  con- 
sent  of   the   bank  commissi  oners,   who  could 


S  199.    ParsMis  Entitled  to  Foreclose^ 

[a]  The  aeeond  pledgee  of  a  note  and  mort- 
gage, though  not  the  bolder  thereof,  has  aneh 
an  intereat  therein  aa  entitles  him  (o  fore- 
close the  same,  where  the  first  pledgee  who 
ia  the  holder  thereof  ia  made  a  party  to  the 
action.  The  grantee  of  the  mortgagor  is  not 
entitled  to  object  that  the  first  pledgee  is 
made  a  party  defendant  and  not  joined  aa 
coplaintiff.  But  such  objection  is  obviated 
where  the  first  pledgee  files  a  eross-eom- 
plaint  to  foreclose  the  mortgage,  thus  vir- 
tually uniting  in  the  foreeloaore. — Patten  v. 
Pepper  HoUl  Co.,  153  CaL  460,  96  Pac  296. 

[b]  The  bank  to  whom  the  note  and  mort- 
gage were  delivered  by  the  pledgee  had  the 
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rigbt  to  ma  therMn  u  owner  thereof,  nb- 
jeet  to  the  lien,  and  was  eqaallj  interested 
with  the  pledgee  in  eoforciDg  coDeetion  there- 
of.— Mereed  Bank  t.  Price,  i  CkL  App.  1T7, 


D.     LIMITATIONS  AND  LACHES 
§  204.     Tims  to  FoiecloBO. 

[a]  Where  the  note  provided  hj  Its  termi 
for  the  parment  of  intereat  in  advance,  the 
■eceptanee  of  intereet  in  advance  after  the 
maturity  of  the  note  cannot  operate  aa  an 
ezeented  oral  agreement  extending  the  time 
of  payment  of  the  note  under  lection  169S 
of  the  Civil  Code,  until  the  expiration  of  the 
period  for  which  the  interest  was  paid,  and 
a  foreeloBure  of  the  mortgage  before  the  ex- 

S'lration  of  such  period  la  not  premature. — 
reaneke  t.  Smallman    2   CaL  App.  30fl,  83 
Pne.  302. 

§  206.    UmltaUona. 

[a]  Though  advances  made  bj  ths  mortgagee 
to  protect  the  mortgage  securitj  by  the  dii- 
eharge  of  paramount  liens  became  part  of  the 
security,  under  section  2ST6  of  the  Civil 
Code,  yet  where  upon  aubsequent  settlement 
of  the  indebtedness  a  note  was  given,  not 
including  the  advances,  and  the  mortgagor 
lived  four  years  thereafter,  such  advances  cot 
being  secured  by  writing,  are  barred  by  the 
statute  of  limitations.  Portions  of  a  debt 
secured  by  mortgage  may  become  barred  by 
statute,  although  as  to  other  portions  the 
statute  has  not  run. — Churchill  v.  Woodworth, 
148  Cal.  eeS,  113  Anu  St.  Bep.  324,  84  Pac. 
155. 

[b]  Where  a  Congregational  church  build- 
ing society  advanced  monev  to  aid  in  the 
erection  of  a  Congregational  church,  secured 
by  mortgage,  under  ao  instrument  the  main 
purpoae  of  which  was  to  secure  the  appli- 
cation of  the  money  to  compel  the  continuous 
□Be  of  the  property  as  a  Congregational  house 
of  worship  and  to  prevent  a  different  uae, 
and  which  contained  specific  and  general  con- 
ditions for  the  performance  of  the  duties  of 
the  ehnrch,  npon  breach  of  which,  the  money 
seenred  was  to  be  immediately  due  and  pay- 
able,   without    notice    or    demand,    and    the 

Sroperty  sold  to  pay  the  same,  the  statute  of 
mitationi  does  not  begin  to  mo  against  the 
will  of  the  building  society  for  breach  of 
specific  conditions  known  to  exist  more  than 
four  years  before  suit,  which  it  must  over- 
look and  waive  by  acquiescence;  and  opoD 
foreclosors  of  the  mortgage  for  alleged  breach 
of  alt  the  conditions,  which  is  admitted  by 
tha  answer,  it  is  to  be  presumed  that  the 
eaate  of  action  is  not  barred  by  the  statute 
of  limitations. — Congregational  Church  Bldg. 
Society  V.  Osbom,  1S3  Cal.  197,  94  Pac.  8S1. 

[c]  It  is  to  be  presumed  that  public  wor- 
abip  was  maintained,  and  the  general  fuuo- 
tions  and  work  of  tlie  church  performed  un- 
til a  time  within  the  period  of  limitation. 
These  eonditions  constitute  ths  principal  mat- 
ters intended  to  be  secured,  and  the  princi- 
pal induoement  for  the  money  paid  in  aid 
of  the  ehnrch. — Congregational  Church  Bldg. 
Society  T.  Oabom,  1S3  Cal.  197,  94  Fae.  881. 


[a]  Where  there  was  a  prior  unrecorded  deed 
from  the  mortgagor  of  which  the  mortgagee 
had  no  actual  knowledge  when  parting  with 
value,  the  mortgage  being  first  recorded,  the 
statute  of  limitations  cannot  be(^n  to  run 
in  favor  of  the  grantee,  until  bis  deed  la 
recorded. — Hibernia  Savings  &  Loan  Society 
▼.  Parham,  153  Cal.  5T8,  126  Am.  St.  Bep. 
129,  96  Pac.  9. 

[ej  Where  a  mortgagor  died  before  the  ma- 
turity  of  the  note  and  mortgage,  the  statute 
of  limitations  doea  not  begin  to  run  until 
Utters  of  administration  are  issued  upon  his 
estate,  regardless  of  the  lapse  of  time  prior 
thereto. — llibernia  Savings  &  Loan  Society  v. 
Farham,  153  Cal.  S78,  126  Am.  St.  Bep.  129, 
96  Pac.  9. 


personal  representative  of  his  estate,  the 
grantee  msv  avail  himself  of  the  bar  of  the 
statute  of  limitations,  although  the  running 
of  the  statute  against  the  mortgagor  has  been 
interrupted  by  nis  death.  And  this  be  may 
do,  although  the  deed  under  which  he  claims 
provides  toat  it  was  "subject"  to  the  mort- 
gage.— California  Title  Ins.  etc.  Co.  v.  Miller, 
3  Cal.  App.  S4,  84  Pac.  453. 

[g]  An  action  to  foreclose  a  mortgage  which 
was  brought  within  four  years  from  an  ex- 
tension of  time  for  one  year,  provided  for 
in  the  mortgage,  giving  the  mortgagor  the 
privilege  of  renewing  or  extending  the  mort- 
gage for  one  additional  year  from  the  ex- 
piration of  the  term  of  one  year  provided 
for  therein,  which  was  verbal,  accepted  by 
notice  given  thereof  by  the  mortgagor  to  the 
mortgagee  prior  to  the  expiration  of  the  first 
year,  is  not  barred  by  the  statute  of  limita- 
tions, though  brought  more  than  four  years 
after  the  expiration  of  the  original  term. — 
Corson  v.  UcBonald,  S  Cal.  App.  412,  S5  Pac 
661. 

[h]  The  eanse  of  action  in  foreclosure  ac- 
crued at  the  expiration  of  the  agreed  period 
of  credit,  and  was  not  barred  by  the  statute 
of  limitations  when  the  foreclosure  suit  was 
commenced. — Meeker  v.  Shuster,  4  Cal.  App. 
294,  87   Pac.  1102. 

[1]  The  action  having  been  properly  com- 
menced by  the  payee  m  joint  interest  with 
the  pledgee,  within  the  statute  of  limitations, 
the  absolute  assignment  of  all  interest  by  the 
payee  to  the  pledgee,  and  the  substitution  of 
the  assignee  as  plaintiff,  was  not  the  com- 
mencement of  a  new  action  by  the  substitute, 
subject  to  the  statute. — Merced  Bank  *.  Price, 
9  Cal.  App.  177,  98  Pac.  336. 

B.    PARTIES  AND  PBOCESa 

FARTIE8  FLAIXTIFP  IK  QENEBAL,  1  SOT. 

JOINDER,  f  sot. 

PABTIEB  DEPENDANT  IN  GENERAL,  t  209. 

HECEB8ABY    OE    IHDIBPENflABLB     PAR- 
TIES, I  :io. 

PERSONAL        RBPSESBNTATIVES        AND 

HEIBB,  I  Sll. 

JOINDER.  I  3ia. 

BRINOINO  IN  NEW  PARTIBS.  |  31S. 

DEFECTS,  OBJEOTIONB  AND  AHEND1IBNT8  Afl 

TO  PARTIES,  I  21S. 
FROOEBS  Ul  OXNERAL.  i  IIT. 
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§  207.    PaitlM  PUIntUr  iB  OsnaraL 

[s]  Where  a  deed  inteoded  ai  a.  mortage  to 
tbe  plaintiffs  as  adminUtratata  of  the  estate 
repiSBented  by  th«m  was  executed  to  one  of 
them  individually  as  an  agent,  in  an  action 
to  foreclose  the  mortgage  the  plaintiffs  as 
such  administrators  aie  the  leal  parties  in 
Interest,  and  the  agent  to  whom  the  deed  was 
executed  is  not  a  necessarj  partj  to  the 
action. — Churchill  v,  Woodworth,  148  Cal. 
669,  113  Am.  St,  Eep.  324,  84  Pao.  155. 

[b]  When  tno  or  more  peiions  are  jointly 
interested  in  the  money  seenTed  by  a  mort- 
gage, according  to  the  Uw  prevailing  in  this 
country,  they  must  all  unite  in  foreclosing  it. 
Conde  V.  Dreisam  Gold  Min.  Co.,  3  Cal.  App. 
6S3,  S6  Pac.  825. 

[cj  The  rule  tbat  an  action  does  not  ordi- 
narily lie  in  faror  of  a  trustee  to  foreclose 
a  trust  deed  does  not  apply  where  the  grant- 
ing claase  of  tbe  instrument  clearly  shows 
that  tbe  conveyance  was  mads  as  security 
only  for  existing  and  further  indebtedneas 
to  plaintiffs,  and  the  instrument  included 
notes  and  mortgages  made  by  third  parties 
as  additional  security  for  the  whole  of  the 
indebtedness,  and  provides  for  payment  of 
asBcasments  upon  mining  property  and  the 
application  of  its  gross  proceeds  to  tbe  in- 
debtedness, and  tbe  action  necessarily  in- 
volved an  accounting  and  Iras  not  brought 
by  the  trustee,  wbo  refused  to  sell  the  prop. 
erty  and  might  bave  been  enjoined  from  so 
doing  antil  an  accounting  should  be  had,  but 
was  properly  brought  by  the  beneficiaries 
against  tbe  traetors,  trustees,  and  third  par- 
ties to  enforce  their  equitable  rights  by  fore- 
closure and  sale  of  the  property  involved. — 
Cnttin  T.  Krohn,  4  CaL  App.  131,  87  Jr-ao. 
243. 

S  208.    JolndoT. 

[a}  In  the  absence  of  a  special  demurrer, 
no  objection  can  be  raised  upon  appeal  to 
the  joiuder  of  the  two  livlcg  mortgagee!  with 
the  administrator  of  a  deceased  mortgagee  in 
the  foreclOEore  of  the  mortgage. — Conde  v. 
Dreisam  Gold  Uin.  Co.,  8  Cal.  App.  583,  86 
Fsc  SS3. 

§  209.    Fartfes  Defendant  In  Oeneral. 

[a]  If  the  wife  of  the  mortgagor  has  a  valid 
homestead  claim  subject  to  the  mortgage,  she 
is  a  necessary  party  to  a  suit  for  tbe  fore- 
closure of  the  mortgage,  else  she  is  not  bound 
by  tbe  decree;  but  if  her  homestead  claim  is 
Itself  invalid,  tho  omission  to  make  her  a 
part?  is  without  signiS^a  nee  .—Jones  v.  Gunn, 
140  Cal.  687,  87  Pac.  577. 

S  210.    Neceauiy  or  Indlspennhle  Tix- 

ties. 
[a]  In  an  action  to  enforce  a  deed  of  tmst 
given  to  secure  indebtedness  to  an  individual 
beneficiary,  and  also  to  a  firm  of  which  he 
is  a  member,  which  involves  an  accounting 
between  the  beneficiaries,  snch  firm,  though 
not  made  a  direct  party  to  tbe  deed  of  trust, 
H  a  necessary  party  to  the  aetion.^Mitan 
V.  Roddnn,  149  Cal.  1,  84  Pac.  145,  6  L.  B.  A., 
N.  8.,  275. 


§  211.     Penoiul    BapnMnUUnB   tuA 

Heln. 

[a]  In  an  action  to  foreclose  a  mortgm 
against  the  estate  of  a  deeeaaed  person,  ui 
which  his  peraonal  representative  is  made  tb« 
sole  defendant,  it  is  not  necessary  to  join 
bis  heirs  at  law  in  order  to  divest  tbem  of 
tbe  title  to  which  they  succeeded  on  the  dutb 
of  the  deceased. — UeCangbey  v.  hjiU,  ISS 
CaL  615,  S3  Pac.  681. 

[b]  In  an  action  to  foreclose  a  mortgigc, 
a  grantee  of  the  mortgagor,  whose  deed  ')» 
recorded  before  suit,  is  a  necessary  patty,  or 
if  he  is  deceased,  his  legal  representatives  are 
neeeasary  parties. — Wilson  t.  Dahler,  B  CsL 
App.  500,  99  Pac.  723. 

§  213.    Joinder. 

[a]  A  grantee  of  mortgaged  premises  mty 
be  sued  in  foreclosure  without  joining  ths 
mortgagor,  and  whether  or  not  the  mortgagor 
be  joined  and  a  deficiency  judgment  soogbt 
The  only  right  of  action  against  the  grantee 
ifl  one  to  secure  a  sale  of  the  mortgaged  prem- 
ises and  the  application  of  the  proceeds  to 
the  payment  of  the  debt  and  eotts.  Thii 
right  of  action  exists  against  the  grantee  u 
soon  as  the  debt  falls  due,  and  the  statDte 
begins  to  run  against  it  at  the  same  time, 
and  its  operation  is  not  interrupted  by  the 
death  of  the  mortgagor.  Section  353  of  the 
Code  of  Civil  Procedure  only  interrupts  the 
running  of  the  statute  against  the  representa- 
tives of  a  deeessed  person, — California  Title 
Ins.  etc.  Co.  v.  Miller,  3  CaL  App.  S4,  84  Pac 


S  215.    Bilngliig  In  Haw  Parties. 

[a]  If  a  mortgagor  die  so  shortly  before 
the  ontlawing  of  the  mortgage  debt  tbat  aa 
administration  on  the  estate  of  the  mortgagor 
can  be  secured  before  tbe  statute  would  mn 
in  favor  of  a  grantee  of  the  mortgaged  prem- 
ises, tbe  mortgagee  may  commence  an  actiaii 
of  foreelosure  against  the  grantee,  before  tbe 
running  of  the  statute  In  his  favor,  and  sub- 
aequeutly,  tj  amendment  or  aupplementif 
pleadings,  bring  in  the  personal  representative 
of  the  deceased  mortgagor,  and  thus  in  one 
action  secure  all  the  remedies  to  which  ha 
may  be  entitled. — California  Title  Ins.  etc. 
Co.  V.  Miller,  8  Cal.  App.  S4,  84  Pac.  453. 

§  216.    Detects,  Objections  and  Amendmsntt 
as  to  Parties. 

[a]  Where  pending  an  action  of  foreelorare 
a  promissory  note  and  mortgage  are  regu- 
larly assigned,  and  subsequently  are  dis- 
tributed by  the  decree  of  distribution  in  the 
estate  of  the  assignee,  the  distributee,  as  s 
successor  in  interest,  has  the  right,  under 
section  385  of  the  Code  of  Civil  Procedure, 
to  be  substituted  as  plaintiil  in  the  foreclosure 
suit,  notwithstanding  the  fact  tbat  neither 
the  assignee  in  his  lifetime,  nor  his  repre- 
sentative after  bis  death  had  been  substi- 
tuted as  plaintiff.— Bt inn  Lumber  Co.  v.  Uc- 
Arthor,  150  Cal.  610,  S9  Pac.  436. 

[b]  When  the  suit  was  commenced,  both  the 
bank  and  its  pledgee  were  interested  In  the 
cause  of  action,  and  either  could  sue  upon 
It,  and  when  the  bank,  whicb  it  was  agreed 
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•honld  aae,  anlgued  all  of  it«  iutetutt  to 
the  pledgee  the  Utter,  sb  full  owner,  wm 
entitled  to  be  nbititnted  In  the  place  of  tho 
bank  m  pUintifr.~-Uerced  Bank  t,  Pxioe,  9 
CaL  App.  1T7,  96  Pao.  383. 

§  217.    ProcMt  In  OenenL 

[a]  Where  tlie  orlKinat  action  to  torecloH 
the  mortgage  wae  brought  against  the  heirs, 
who  were  properl;^  lerred  with  ■ummone,  the 
court,  after  the  subseqnevt  appointment  of 
an  adminiBtratoT,  maj  order  htm  to  be  brought 
in  as  a  party,  and  that  Eummons  be  isBued 
and  aerved  upon  him  more  than  a  jear  after 
the  commencement  of  the  action,  when  the 
time  in  which  an  action  eoald  be  brought 
against  him  as  peraonal  reproBentative  of  the 
deceased  had  not  then  expired. — Churchill  v. 
H^Qodworth,  148  Cal.  669,  113  Am.  St.  Bep. 
224,  84  Pae.  155. 

F.    PLEADING  AND  EVIDENCE. 

POBM    AND    BEgOtSITEa    Or    BILL    OB    COU- 
PLAINT.  I  219. 

NONPAYMENT    OB    OTHER    BSEAOH    07 

CONDITION,  I  323. 

PERFOBUANOZ      07      CONBITIONa      PBS- 

CEDENT,  I  32*. 

PBATEB   POit  BELIEF,  f  227. 

CROSS-BILL  OB  CB08S-C0MFLAINT.  |  33S. 
DEHUBREB,  1231. 

AMENDED    AND    SUPPLEMENTAL    PLEADINOS; 

1333. 
ISSUES,  PBOOF  AND  VARIANCE.  |  IBS. 
PBESUMPTIONS     AND     BCRDEN     OP     PBOOP, 

i  234. 
ADMIB8IBILITT  OP  ETIDENOE.  t  385. 
TFEIOHT  AND  SUFFICIENCY  OP  EVIDENCE  IN 

GENEBAU    I  3SS. 

S  219.  Form  and  BeQnisltea  of  Bin  oi  Oom- 
plaint. 
j;a]  Where  the  cause  of  action  stated  is 
single,  for  the  reeoverj  of  oce-half  of  the 
proceeds  of  sale,  the  fact  that  a  futile  at- 
tempt is  made  to  state  another  caose  of  ac- 
tion, which  is  mere  aurpluBage,  does  not  show 
a  misjoinder  of  causes  of  action. — Hentig  V. 
Johnson,  S  Cal.  App.  ZSl,  96  Pac.  390. 

[b]  The  court  did  not  abuse  its  discretion 
in  granting  leave  to  the  substitute  to  Ste  a 
mpplemeotal  complaint  pleading  the  assign- 
ment,  where  no  new  material  issue  was 
presented,  and  all  of  the  facts  respecting  the 
rights  of  the  plaintiff,  the  pledge  of  the  note 
and  mortgage,  the  delivery  of  it  for  collec- 
tion, and  the  assignment  to  the  plaintiff,  had 
already  appeared  in  proof. — Merced  Bank  v. 
Price,  8  Cal.  App.  177,  98  Pac.  383. 

§  222.    Konparment  or  Other  Breacli  of 

CoadlUom. 
[a]  Where  the  first  pledgee  aa  holder  of  the 
note  and  mortgage,  has  exercised   an  option 
given  io  the  mortgage  to  declare  the  princi- 
pal   Bom    due    for    nonpajmsnt    of    interest. 


9  224.    Ferfotmaace  of  Conditions  Pn- 

cedent. 

[a]  In  an  action  to  foreclose  such  a  note 
and  mortgage,  an  allegation  in  the  complaint, 
in  the  present  tense,  that  the  plaintiff  "elects 
to  declare  the  whole  of  the  principal  and 
interest  thereon  now  dne  and  paj'able,"  must 
be  construed  to  refer  to  an  election  made 
at  the  time  of  the  complaint,  and  evidence  of 
a  prior  election  and  a  finding  thereon  were 
outside  of  the  issues  and  should  not  be  eon- 
si  dered.^-Triuity  County  Bank  t.  Haas,  151 
Cal.  553,  91  Pac.  385. 

g  227.    FraTCT  for  BeUef. 

[a]  The  mere  insertion  in  the  judgment  in 

accordance  with  the  prayer  of  the  complaint 
of  the  formula  that  defendants  "be  barred 
and  foreclosed  of  all  equity  of  redemption" 
is  surplusage,  which  does  not  vitiate  the 
jndgment  and  is  not  conclusive  as  to  tho 
nature  of  the  action. — Curtin  v.  Krohn,  4  Cal. 
App.  131,  87  Pac  243. 

§  229.    Orou-blll  or  Oron-complalnt. 

[a]  A  simple  contract  debt  dne  from  a  mort- 
gagee to  the  mortgagor  is  not  snch  a  cross- 
demand,  within  the  meaning  of  section  440 
of  the  Code  of  CiTil  Procedare,  as  to  have 
it  operate  as  a  compensation  pro  tanto  of 
the  mortgage  indebtedness.  Such  indebted- 
nesses cannot  be  mntaalty  compensated  under 
that  section.— Moore  v.  Oonld,  151  C&L  723, 
91  Pac.  616. 

[b]  A  proceeding  nnder  a  cross- com  plaint  to 
foreclose  a  mortgage  is  an  afBrnutive  proceed- 
ing to  collect  the  debt  secured  b}>  the  mort- 
gage, and  where  the  debt  is  outlawed  and 
the  statute  is  pleaded,  no  decree  of  fore- 
closure should  be  entered,  though  the  cross- 
complaint  is  in  an  action  to  quiet  title  against 
the  mortgagee. — Marshutz  v.  Beltxor,  G  Cal. 
App.  140,  89  Pac.  877. 


S  231. 

[a]  In  an  action  to  set  aside  a  jndgment  for 
the  foreclosure  of  a  mortgage  on  land,  the 
failure  of  the  complaint  to  apeci&eally  al- 
lege the  date  of  the  judgment  or  of  the 
court  In  which  it  was  rendered  cannot  be 
taken  advantage  of  on  general  demurrer.  It 
will  be  presumed  that  the  judgment  was  ren- 
dered by  the  superior  court  of  the  county 
where  the  mortgaged  property  was  situated. 
Flood  v.  Templeton.  152  Cal.  148,  92  Pac. 
78,  13  L.  E.  A.,  N.  3.,  579. 


§  2S2.    Amended    and    Bnpplemental    Flead- 
tngs. 
[a]  The  court  did  not  abnse  its  discretion  in 
refusing  to  permit  an  amended  answer  to   oe 
filed  more  than  fonr  years  after  issue  joined, 
)   as  to  plead   a  novation   of   the  indebted- 
ess  on   tne  note   and   mortgage,  -which   was 
barred  by  the  statute  of  limitation  as  against 
a  subsequent  lienbolder,  and  thus  defeat  tho 
plaintiffs  mortgage  and  nnjuatly  assert  prior- 
^intiS  to  elalnT  such  option  by  suing  to      itj  of  defendant's  lien  thereto. — Wells,  Fargo 


I  thereof  Inures  to  the  benefit  of 

the  second  pledgee  of  the  note  and  mortgage 

aa   plaintiff,   and  an   allegation   made   in   the 

mplaint  that  BDch  option  has  been  exercised 
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.  McCwthy,  5  CaL  App.  301,  90  Pae. 


S  333.    lamea,  Tnat  and  VuUaea. 

[a]  Tender  of  interest  Bubsequent  to  th« 
exercise  of  the  option  to  declare  tbe  princi- 
pal sum  doe  for  noupajrmeut  of  intereat, 
eoald  not  aCeet  Bueh  exercise,  or  raise  Any 
issue  tbereoQ. — Patten  t.  Peppsr  Hotel  Co^ 
163  CaL  400,  90  Pac.  290. 

§  834.    Fnnmptiftna  and  Burden  of  Proof. 

[a]  Where  it  is  admitted  that  &t  the  time 
the  suit  waa  commenced  the  note  vas  unpaid, 
the  Bubstitnted  plaintiff  made  oat  a  prima 
faeie  caw  by  tne  introduction  of  the  as- 
signment of  the  note  and  mortgage  and  the 
decree  of  distribntiou:  and  the  burden  of 
proving  that  the  note  nad  been  aabsequently 
paid  was  on  a  purchaser  of  the  mortgaged 
premiaes,  who  had  intervened  in  the  action. 
Blinn  Lumber  Co.  t.  UcArthnr,  150  Cal.  610, 
89  Pae.  436. 

[b]  The  burden  of  proof  was  upon  the  mort- 
gagee to  estsblish  the  existence  of  a  lien  in 
favor  of  the  lumber  company  at  the  date  of 
the  payment;  and  where  it  waa  not  shown 
when  or  by  whom  the  lumber  was  purchased, 
or  when  tbe  honae  was  completed,  or  whether 
any  steps  had  been  taken  or  contemplated 
by  the  lumber  company  to  assert  a  lien  on 
aeconnt  of  the  debt,  or  whether  sixty  days 
had  or  had  not  elapsed  between  the  comple- 
tion of  the  building  and  such  payment,  the 
burden  of  proof  is  not  snstained. — Provident 
etc.  Assn.  T.  Shaffer,  2  Cal.  216,  83  Pac  274. 

§  236.    Admlaalhllity  of  ETldence. 

fa]  Where  there  waa  no  formal  extension 
time  for  the  payment  of  the  note  and  mort- 
gage, and  the  evidence  was  conflicting  as  to 
whether  it  waa  agreed  that  the  note  col- 
laterally secured  thereby,  and  payable  within 
one  year,  eonld  be  paid  at  any  time,  any  evi- 
dence on  the  pact  of  the  mortgagor  that  the 
time  of  payment  of  tbe  note  and  mortgage 
was  extended  for  one  year  waa  immaterial, 
where  it  appeared  that  more  than  one  year 
bad  elapsed  before  the  foracloeute  of  the 
mortgage. — Conde  v.  Dreiaam  Gold  Min.  Co- 
3  Cal.  App.  683,  SO  Pac.  825. 


[a]  Tbe  mere  forbearance  by  the  mortgagee 
to  foreclose  the  mortgage  on  his  accrued 
canae  of  action,  without  anything  to  compel 
the  conclusion  of  an  agreement  to  forbear 
suit  for  any  time,  cannot  overcome  a  finding 
that  there  was  no  agreement  for  the  year's 
extension  alleged. — Woolwine  v.  Storrs,  148 
CaL  7,  113  Am.  St.  Bep.  183,  82  Pac.  434. 

[b]  In  an  action  by  an  adnlt  ward  to  fore- 
eloae  a  mortgage  executed  to  him  by  bis 
guardian  more  than  twenty  years  previously, 
when  the  ward  wai  one  year  old,  to  secure 
money  "borrowed"  or  appropriated  by  the 
guardian  withont  order  of  court,  and  which 
was  released  by  the  guardian  withont  order 
of  court,  in  favor  of  subseqnent  mortgagees 
and  purchasers,  made  parties  defendant  with 


testify  whether  the  guardian  had  settled 
with  him  or  not,  or  whether  anything  was 
due,  and  where  it  appears  that  plaintiff  lived 
with  and  had  been  always  supported  by  his 
guardian,  who  was  his  stepfather,  and  that 
the  action  was  instigated  and  controlled  by 
the  guardian  defendant  and  plaintiff's  mother, 
it  is  sufficiently  shown  to  be  withont  e<}nity. 
Cummin gs  v.  Strowbridge  Land  Syndic ste, 
IGO  CaL  209,  119  Am.  8t.  Bep.  189,  88  Pae. 
901. 

[e]  In  an  action  to  foreclose  a  mortgage,  it 
is  held,  upon  a  review  of  tbe  evidence,  that 
tbe  findings  to  the  effect  that  at  the  time  et 
the  execution  of  the  mortgage  tbe  mortgagor 
was  the  owner  of  the  premises,  that  the  ap- 

Ellant  was  a  enbsequent  purchaser  with 
owledge  of  its  existence,  and  as  to  the 
amount  of  the  mortgage  indebtedness,  were 
Bufficiently  sustained. — Koyer  v.  Benedict,  151 
CaL  893,  91  Pac  590. 

H.     TBIAI<  OB  HEABINa. 
§  247.    Decision. 

[a]  Where  the  defendant  sought  by  cross- 
complaint  to  foreeloae  tbe  outlawed  mortgage, 
and  the  answer  thereto  pleaded  that  the 
action  was  barred  by  section  337  of  the  Code 
of  Civil  Procedure,  a  general  finding  that 
the  action  "was  barred  by  the  statutes  of 
California,"  followed  by  a  finding  "that  said 
claim  of  the  defendant  Elumpke  under  tbe 
mortgage  security  so  assigned  to  him  is  over 
forty  ^ears  past  due,  and  has  not  been  prose- 
euted  in  any  way  until  the  filing  of  the  cross- 
complaint,"  sufficiently  shows  that  the  action 
on  the  note  and  mortgage  was  barred  by  the 
section  pleaded. — Marshutz  v.  SeltioT,  5  CtJ. 
App.  140,  89  Pac.  877. 


KATDBB  AND  KSSENTIALS  OF  JtJDOIlEirr  OB 
DECREE  IN  aENESAL,  I  248. 

SALE  OF  PBOPEBTY,  |  2S1. 

ALLOWANCE  OF  ATTOENET-fl  FEES,  i  SSB. 

BOOPE  AND   EXTENT  OF  RELIEF— RIGHTS  OP 

AND  RELIEF  TO  DBFENDAHT  IN  OSN- 
EBAL.  I  2G«. 

BENDITION  AND  ENTBT  OF  JDDOUENT  OS  DE- 
CREE, I ISS. 

OPENINQ  OR  VAOATIKO  JUDGMENT  OR  DE- 
CREE, g  2S9. 

00NCLDSIVENE98,  OPERATION  AUD  EFFECT 
OF  JUDQICENT  OB  DECREE,  |  380. 

S  248.    Katnre  and  Essentlala  of  Jndgment  or 
Decree  In  OeneraL 
[a]  In  an  action  by  the  Junior  mortgagee 
to  enforce  hia  own  mortgage  and  his  claim 

for  the   amount   paid  by  him  to  satisfy   tbe 

ErioT  mortgage,  a  personal  judgment  cannot 
e  entered  against  his  mortgagor  for  any 
deficiency  which  would  include  tbe  amount 
paid  to  satisfy  tbe  prior  mortgage,  if  his  mort- 
gagor never,  either  expressly  or  impliedly, 
promised  to  pay  such  prior  mortgage.  It  ia 
proper,  however,  that  the  judgment  of  fore- 
closure should  provide  that  the  proceeds  at 
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■a1«  Bhonld  be  applied  to  the  discli&rge  of  tbe 
claim  arising  from  the  pajment  of  the  prior 
mortgage  before  applftag  tbero  to  the  pay- 
ment  of  the  mortgaee  indebtedneaa  perBonallf 
owing  bj  the  plaintiflTB  mortgagor. — Windt  t. 
Covert,  I5E  Cal.  350,  93  Pae.  67. 

[b]  A  jndgment  diTeeting  the  latiafaetion  hj 
a  mortgagee  of  an  overdae  note  and  moitgage, 
npon  the  payment  into  court  by  the  mort- 
gagor of  the  amoont  due  thereoa,  ahoald  fix 
a  reasonable  time  within  wtiicb  tbe  money 
fonnd  doe  should  be  paid. — Fiutig  v.  Tiatton, 
2  Cal.  App.  47,  S3  Pae.  70. 

5  251.    Sale  of  Property. 

fa]  Equity  will  not  permit  litigation  by 
piecemeal,  bat  will  take  Juriediction  of  the 
whole  subject  matter  and  determine  the  whole 
controversy  when  all  the  facts  and  parties 
are  before  It,  and  it  may  order  a  sale  of  tbe 
property  involved,  hv  its  commissioner,  and 
ander  tbe  terms  of  the  instrument,  providing 
for  payment  of  the  indebtedness,  can  direct  a 
judgment  for  any  deficiency  to  be  entered 
agamst  the  debtors. — Onrtin  t.  Krohn,  4  CaL 
App.  131,  87  Pae.  243, 

§  253.    Allomuice  of  AUomeys  F«ei. 

[a]  Where  tbe  note  nrovided  for  attorney's 
fees  in  esse  of  suit,  they  thereby  became  a 
part  of  the  snm  or  snms  secured  by  the  mort- 
gsge,  and  were  pioperiy  made  a  lien  upon  the 
mortgaged  property. — Corson  v.  McDonald,  8 
Cal.  App.  412,  S5  Pae.  861. 

§  254.    Scope  and  Extent  at  Belief — Blghta 
of  and  Kellef  to  Defendant  In  OeneiaL 

[a]  Where  the  grantee  in  the  deed  made  a 
mortgage  on  tbe  property  to  raise  money  to 
aid  in  the  dischargs  of  paramount  liens  npon 
tbe  property,  the  defendant  should  not  be 
granted  the  affirmative  relief  of  having  the 
property  cleared  of  the  lien  without  repaying 
the  amount  so  borrowed,  and  properly  ad- 
vaneed  by  plaintiffs  for  tbe  protection  of 
their  secority. — Churchill  v.  Wood  worth,  148 
CaL  669,  113  Am.  St.  Bep.  324,  S4  Pae.  1S5. 

§  255.  Bendltlon  and  Entry  of  Judgment  or 
Decree. 
[a]  Where  one  defendant  died  before  the 
■tipalation  wa*  filed,  and  the  codefendant  ap- 
peared by  attorney  for  herself  and  as  eiecu- 
triz  of  her  deceased  hosband,  and  consented 
to  foreclose  under  Btipalatian  against  the 
docketing  of  any  deficiency  judgment,  and 
the  ease  was  tried  accordingly  and  submitted 
for  decision,  before  a  motion  for  dismissal 
was  made,  it  was  error  for  the  court  there- 
after to  dismiss  the  action  under  subdivision 
7  of  section  581  of  the  Code  of  CivO  Pro- 
cedure, for  want  of  prosecntion,  on  motion 
of  a  second  mortgagee  claiming  under  the 
defendants,  and  of  a  creditor  of  the  estate 
of  tbe  deceased  defendant,  the  defendants 
tbemselves  bein^  the  only  parties  to  the  ac- 
tio n. — Anglo-Califomian  Bank  v.  Qriswold, 
1S3  Cal.  692,  96  Pae.  353. 
i  25a.    Opening  or  Vacating  Judgment  or  De- 


deed  was  recorded  before  the  commencement 

of  the  action,  waa  made  a  necessary  party  de- 
fendant, but  was  served  with  summons  only 
by  publication  as  an  alleged  nonresident,  and 
her  application  to  set  aside  the  judgment  by 
default,  in  order  to  plead  the  statute  of  limi- 
tations as  a  defense  to  the  action,  was  timely, 
under  section  473  of  the  Code  of  Civil  Pro- 
cedure, the  court  properly  allowed  her  appli- 
cation, upon  an  affidavit  that  she  was  at  all 
times  a  resident  of  the  state,  and  had  at  no 
time  been  absent  therefrom  more  than  three 
months,  and  the  presentation  of  a  verified 
answer  at  the  hearing  setting  np  such  de- 
fense.— 9an  Diego  Realty  Co.  v,  McGinn,  7 
Cal.  App.  264,  94  Pae.  374. 

S  260.    OonclualTenesB,  Operation  and  Effect 
of  Judgment  or  Decree. 

[a]  Upon  collateral  attack  npon  a  judgment 
by  default  foreclosing  a  mortgage,  where  the 
judgment  recites  "that  defendants  have  been 
duly  and  regularly  summoned,"  and  "that  the 
default  of  each  defendant  for  not  answering 
has  been  duly  and  regularly  entered,"  all  pre 
sumptions  are  in  favor  of  the  validity  of  the 
judgment,  and  tbe  thing  concerning  which  the 
record  is  silent  will  be  presumed  to  have  been 
properly  done. — County  Bank  v.  Jack,  148 
Cal.  437,  113  Am.  St.  Bep.  2S5,  83  Pae.  705. 

fb]  The  matter  adjudged  was  m'erely  the 
plaintiffs'  right  to  redeem  tbe  whole  of  the 
property  from  the  foreclosure  sale,  and  all 
that  it  was  necessary  for  them  to  prove  to 
austain  sucb  right  was  that  they  were  sue- 
cessors  in  interest  of  one  or  more  of  the 
judgment  debtors  in  some  part  of  tbe  prop- 
erty; and  tbe  judgment  is  conclusive  only  of 
that  which  was  essential  to  support  such 
right. — Emerson  v.  Yosemite  Gold  Min.  etc. 
Co.,  149  Cal.  50,  85  Pae.  122. 

[e]  One  not  made  a  party  to  an  action  to  tbe 
foreclosure  of  a  mortage  who  has  any  inter- 
est in  the  premises  is  not  affected  by  the 
foreclosure  decree. — Eibernia  8a v.  eta.  Soe.  v. 
BobinsoD,  150  CaL  140,  88  Pae.  720. 

[d]  Where  the  complaint  alleges  that  the  in- 
terest of  an  appealing  claimant  in  the  mort- 
gaged property  is  subsequent  to  the  mort- 
gage, and  he  waa  offered  an  opportunity  to  set 
up  any  claim  he  had,  he  has  had  his  day  in 
coutt^  and  is  estopped  from  contesting  tbe 
validity  of  the  decree  of  foreclosure. — San 
Gabriel  Valley  Bank  v.  Lake  View  Town  Co., 
4  Cal.  App.  630,  86  Pae.  360. 

fe]  The  fact  that  the  findings  in  the  fore- 
efosure  suit  were  waived  cannot  aflfect  the 
potency  of  the  judgment,  which  is  conclusive 
as  to  all  matters  embraced  within  tbe  issues 
and  that  might  have  been  litigated  in  the  case. 
Simmons  v.  Bowe,  4  Cal.  App.  7S2,  89  Pae. 
621. 


which  was  subordinate  to  the  lien  of  the  mort- 
gage, npon  the  foreclosure  of  which  no  conflict 
of  interests  between  plaintiff  and  the  defend- 
ant appealing  was  set  np  or  adjudged,  the 
decree  of  forecloanre  is  uot^res  adjndieata 
against  the  right  of  the  plaintiff  to  recover 
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one-bAlf  of  the  pioeeede  of  lale  wholly  paid 
to  said  defendant. — Hentig  t.  JohnMn,  8  Cal. 
App.  2il,  S6  Pac.  390. 

J.     SALE. 

NATURE  AND  ESSENTIALS  IN  QENBBAL,  1  SSS. 

JUDGMENT  OR  DEGREE  AOTnOBIZINQ  8ALB 
IN  GENERAL,  |  Z6S. 

SALE  IN  PARCELS.  [  3B0. 

0PENIN8  OR  TACATINQ  BALK  IN  OENESAL, 
iZ9S. 

FROCEEDINOS.  |  2BT. 

PROPERTY  AND  RIGHTS  PAS8IN0  BT  SALE, 
|3BS. 

EFFECT  OF  DEPKOTB  OE  IRREatTLARITIES  IM 
JUDOUBNT.  DECREE   OB  BALE,  |  292. 

XPPECT  OF  UODIFICATION,  TAOATIOK  OR  RE- 
VERSAL OP  JODQUEHT  OR  DECREE, 
tS9S. 

POSSESSION  BY  PPROHAaEB— WRIT  OF  AS- 
SISTANCE, I  MB. 

QBANTEES  OP  PURCHASERS,  |  SOB. 

§  263.    Natnn  and  Easontlala  In  G«nenl. 

[a]  A  Bale  under  execution  or  Doder  fore- 
eloBQTe  decree  is  void  011I7  if  eonducted  in  a 
manner  prohibited  by  statute,  oc  in  u  manner 
which  would  not  have  been  in  the  power  of 
the  court  in  the  first  inatanee  to  have  au- 
thorized. And  in  this  regard  it  matters  not 
whether  the  departnro  wa»  from  the  atatn- 
tory  mode  or  from  the  directions  of  the  de- 
cree.—Bechtel  V.  Wier,  152  Cal.  443,  93  Pae. 
75,  IS  L.  B.  A.,  N.  S.,  549. 


[a]  Upon  the  forecloaure  of  the  equitable 
lien  of  the  creditors  the  judgment  is  not  re- 
quired to  direct  that  the  Bale  of  the  lands 
be  made  at  the  "minimum  prieee"  set  forth 
in  the  trust  agreement.  That  praviBion  fell 
with  the  prOTiBioD  authoriEing  the  company 
to  make  the  sales,  when  by  reason  of  its 
neglect  to  make  Bales  the  land  company  pro- 
duced a  condition  which  authorized  a  court 
of  equity  to  take  the  security  into  his  own 
hands,  and  the  court  was  authorized  to  direct 
a  sale  in  any  just  and  equitable  manner. — 
Earle  t.  Sunnyside  Land  Co.,  150  Cal.  814,  8S 
Pac.  920. 

(b;i  The  provision  in  a  trust  deed  to 
ereditoiB   that  they  should   be  paid  on, 
of  the  proceeds  of  sales  by  a  land  company 


only  out 


party  thereto,  at  cot  less  than  certain  mi 
mum  prices,  is  to  be  construed  with  its  under- 
taking to  use  reasonable  diligence  in  placing 
the  lauds  upon  the  market  and  in  making 
sales  thereof,  and  the  trnst  deed  cannot  be 
construed  as  intending  that  the  land  company 
by  violating  its  agreement  could  indefinitely 
postpone  the  right  of  the  creditors  secured  to 
obtain  payment  out  of  the  lands;  and  upon 
foreclosure  by  the  creditors,  where  the  court 
finds  that  the  land  Company  was  negligent  in 
its  required  dnty  to  make  sales,  it  will  equi- 
tably subject  the  lands  to  the  payment  of  the 
creditors  by  a  judicial  sale,  without  reference 
to  the  performance  of  the  condition. — Earle 
T.  Sunnyside  Land  Co.,  ISO  Cal.  S14,  SS  Pae. 


tc]  Begardin^  the  decree  as  an  entiretr,  tt 
ia  held  to  be  intended  to  provide  that  Bnmt 
due  to  the  trust  company  individually  ihonld 
be  deducted  from  the  total  sum  to  be  received 
by  it  as  trustee  from  the  proceeda  of  jndiciil 
sales  of  the  land,  and  to  follow  the  fisdiigs 
in  that  respect. — Earle  v.  Sunnyside  Lud 
Co.,  150  CaL  214,  SS  Pac.  020. 

5  280,    Sale  In  FareeU. 

[a]  Where  the  payment  of  the  same  pran- 
iBSory  note  is  secured  by  two  mortgages,  each 
covering  separate  tracts  of  land,  one  executed 
by  the  principal  debtor  and  the  other  by  Ui 
surety,  the  court  baa  power,  in  an  action 
to  forecloae  such  mortgages,  to  direct  b*  its 
decree  that  the  mortgaged  property  should  b« 
sold  en  msBEe,  In  the  event  that  no  bid  wu 
obtained  for  either  of  the  parcels  when  aep- 
arately  offered.  If  the  decree  contains  no 
such  direction,  a  sale  en  massse,  after  the 
parcels  had  been  separately  offered  without 
bids  being  received,  is  not  void,  and,  even  if 
voidable,  it.  can  only  be  attacked  by  dire«t 
proceeding  within  a  reasonable  time  to  vacale 
the  sale.— Bechtel  t.  Wier,  152  CaL  443,  » 
Pac,  75,  15  L.  B.  A.,  N.  S.,  649. 

[b]  Where  the  decree  of  foreclosare  con- 
tained no  such  direction,  but  merely  ordered 
that  the  land  mortgaged  by  the  priaeipal 
debtor  should  be  first  sold,  and  if  the  proceeds 
thereof  were  insufficient  to  satisfy  the  judg- 
ment, then,  for  any  deficiency  remaining,  the 
land  mortgaged  by  the  surety  should  be  sold, 
and  at  the  sale  no  bids  were  received  for 
either  of  the  parcels  when  offered  separately, 
a  sale  of  the  two  parcels  en  masse,  in  the 
absence  of  fraud  or  injury  shown,  was  not 
irregular  and  was  a  perfectly  valid  ezereise 
of  power;  and  it  is  immaterial  that  the  effect 
of  such  sale  is  to  impoae  the  whole  harden 
□f  the  debt  upon  the  land  of  the  surety,  and 
to  force  him,  In  redeeming,  to  redeem  ali» 
the  land  of  the  principal  debtor. — Bechtel  v. 
Wier,  152  CaL  443,  B3  Pac.  7S,  15  L,  B.  A., 
N.  a.,  549. 

[e]  Where  a  copy  of  the  mortgage  is  at- 
tached to,  and  made  part  of,  the  complaint, 
it  may  be  examined  in  aacertaining  the  con- 
tract of  the  partiea;  and  where  it  provides 
that  upon  a  forecloaure  sale,  the  proceeds  sball 
be  applied  not  simply  to  the  amount  due,  but 
alao  to  the  unpaid  amount  aecured  by  the 
mortgage,  and  that  the  mortgaged  premises 
shall  constitute  one  parcel,  and  shall  be  sold 
as  such,  it  must  be  construed  as  inteniled,  In 
case  of  forecloBure  for  default  in  interest,  thst 
the  property  shall  be  sold  en  masse,  sud  the 
entire  debt  paid  iOUt  of  the  proceeds. — Sao 
Gabriel  Valley  Bank  v.  Lake  "View  Town  Co., 
4  CaL  App.  030,  89  Pac.  360. 

§  285.  Opening  or  Vacating  8&I0  in  QenenL 
[a]  Where  property  other  than  the  home- 
stead property  was  sold  by  the  trustees  the 
widow  had  the  right  to  demand  that  it  be 
first  Bold  to  satiafy  the  debt;  but  the  refnsal 
to  comply  therewith  did  not  render  the 
sale  void,  but  only  voidable  at  her  option; 
and  she  could  waive  her  right  to  set  ft  aside, 
uid  if  she  took  no  action  to  vacate  it  the 
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S  287,    PiocMdlngs. 

[a]  Id  an  action  by  the  puTChaieT  nniler  fha 
aale  bj  the  trustee  to  recover  the  land  sold 
against  the  widow,  an  aoBwer  which  ioea  not 
Bbow  that  the  valae  of  the  ptopertj',  ineladinK 
the  homestead,  exceeded  the  debt,  nor  that 
a  Beparate  sale  would  have  saved  her  home- 
stead, nor  anTthisg  to  indicate  that  a  sale 
in  pareels  wonld  have  been  more  beneficial 
to  her  than  the  sale  as  an  entiiet;,  nor  that 
the  pnrehaseT  had  notice  of  the  demand  for 
a  separate  sale  or  of  the  doclaTation  of  home- 
■tead,  does  not  state  facts  which  would  war- 
rant a  decree  against  the  plaintiff  avoiding 
the  sale.— Weber  v.  McCleverty,  149  CaL  316, 
86  Pac,  TOe. 

§  2S9.  Piopcrtj  and  BlKhts  Passing  b7  Bala. 
[a]  Where  the  mortgage  also  inclndes  water 
■toclt  described  in  the  mortgage,  as  appur- 
tenaut  to  the  land  mortgaged,  it  may  be  sold 
with   the   land;   and   it   is  not  to   be   treated 


§  292.  Effect  of  Defects  oi  Irregolarlttea  In 
Judgment,  Decree  «t  Sale, 
[a]  Upon  a  sale  nnder  the  foreclosure  of  a 
mortgage,  the  statute  only  requires  the  cer- 
tifleate  of  sale  to  be  filed,  and  does  not  re- 
qnire  it  to  be  recorded.  If  the  certificate  of 
sale  is  defective,  the  sheriff  may  correct  it  by 
the  filing  of  a  new  certificate. — Bristol  v. 
Hershey,  7  Cal.  App.  738,  95  Pae.  1040. 

§  295.  Effect  of  UodUcatlon.  Vacation  or 
Beversal  of  Jndgment  or  Decree, 
[a]  Where,  in  a  decree  foreeloaing  a  mort- 
gage, a  clerical  misprision  in  the  jndgment  by 
adding  a  first  initial  to  the  name  of  a  de- 
fendant was  amended  to  conform  to  the  com- 
plaint and  service  of  summons,  and  a  commis- 
sioner was  authorized  to  execute  the  corrected 


deed  will  not  invalidate  the  seme  when  the 
title  of  the  cause  given  by  him  under  which 
he  acted  was  snfScient  to  identify  it. — Fox  v. 
Stnbenrauch,  2  Cal.  App.  S8,  83  Pac  82. 

S  298.    POBseiiftlon  by  P[irchasei--Wilt  of  Al- 


fa] The  title  of  one  not  a  party  to  the  fori- 
closure  suit  is  not  triable  upon  a  proceeding 
for  a  writ  of  assistance  in  favor  of  the  pur- 
chaser at  the  foreclosure  sale;  but  it  can 
only  be  determined  in  an  appropriate  action 
brought  for  that  purpose. — Hibemia  Sav.  etc. 
Soc.  V.  Robinson,  150  Cal.  140,  88  Pac.  720. 

[b]  If  a  person  claiming  title  who  was  not 
a  part^  to  the  foreclosure  suit  is  in  actual 
posaeasion  of  the  property  sold,  such  posses- 
sion may  be  protected  upon  motion  to  restrain 
the  execution  of  the  writ  of  assistance  in 
fsvor  of  the  purchaser. — Hibernia  Sav.  etc. 
Soe.  v.  Bobinson,  ISO  Cal.  IJO,  88  Pac.  720. 

[e]  The  right  to  be  protected  upon  a  motion 
to  raatrain  the  exeeation  of  the  writ  depend) 


upon  the  claimant  being  in  possession,  which 
is  a  qaestioD  of  'fact  to  be  determined  by  the 
trial  court:  and  where  the  evidence  sustains 
a  finding  that  the  administrator  of  a  deceased 
claimant  never  had  been  in  the  possession  of 


by  the  writ,  and  must  be  otherwise  deter- 
mined.— Hibernia  Sav.  etc.  Soc.  v.  Bobertson, 
150  Cal.  140,  88  Pac.  720. 

[d]  Where  the  complaint  averred  that  the 
defendant  whose  name  was  changed  in  the 
judgment  was  in  possession,  and  at  the  hear- 
ing of  the  application  for  the. writ  of  assist- 
ance, the  uncontradicted  fact  properly  ap- 
peared by  affidavit  that  the  defendant  was 
sometimes  called  by  the  name  first  used  in 
the  jndgment,  and  also  by  the  name  used  in  a 
deed  to  a  subctituted  defendant,  made  pend- 
ing suit,  and  that  they  were  one  and  the 
same  person,  the  grantee  of  such  defendant, 
who  took  pendente  lite  with  knowledge  of 
the  action,  cannot  defeat  the  writ. — Fox  v. 
Btubenranch,  2  Cat.  App.  88,  83  Pac.  82. 

[e]  Upon  application  by  the  purchaser  for 
a  writ  of  assistance,  the  commisBioner  cannot 
be  permitted  to  impeach  his  return  of  sale 
and  deed  as  a  witness;  nor  can  a  defendant 
in  possession  be  heard  in  this  proceeding  to 
question  the  regularity  of  the  action  by  the 
commissioner,  by  way  of  collateral  attack 
upon  the  validity  of  the  deed. — Fox  v.  Stuben- 
rauch,  2  Cal.  App.  88,  S3  Pac.  82. 

[f]  The  inquiry  as  to  the  fact  of  the  iden- 
tity of  the  defendant  did  not  raise  an  issue 
involving  title.  The  proceeding  for  the  writ 
of  assistance  does  not  determine  title.  If 
grantee  has  a  title  not  adjudicated  in  the 
action  he  ma^  establish  it  in  an  independent 
action,  in  which  be  will  not  be  estopped  from 
showing  that  there  was  no  identity  of  person. 
Fox  T.  Stnbenrauch,  2  CaL  App.  88,  83  Pac. 
83. 

§  SOS.    Oranteea  of  FnidiaaeTB. 

[a]  The  purchase  by  the  plaintiff  water  com- 
pany, under  the  foreclosure  of  a  mortgage,  of 
the  canal  made  by  the  water  company  which 
executed  the  recorded  agreement,  if  executed 
prior  thereto,  coold  not  conclude  the  rights 
of  the  vendee,  if  not  made  a  party  to  the 
foreclosure,  and  whatever  rights  it  may  have 
in  the  canal  under  such  foreclosure  against 
the  mortgagors,  it  took  subject  to  the  rights 
of  the  vendee  under  the  recorded  contract. — 
Stanislaus  Water  Co.  v.  Bach  man,  152  Cal. 
716,  93  Pac.  858,  15  L.  B.  A.,  N.  S.,  359. 

[b]  The  rights  of  such  purchaser  under  fore- 
closure of  the  mortgage  against  the  vendee 
are  the  same  under  the  original  agreement, 
as  to  the  acreage  purchased,  as  those  of  the 
original  vendee. — Stanislaus  Water  Co,  v. 
Bachman,  152  Oal.  716,  63  Pac.  858,  IS  L.  B. 
A.,  N.  S.,  359. 

L.    DISPOSITION  OP  PROCEEDS. 
S  312.    Dlspoaltlon  In  aeneraL 

[a]  The  voluntary  application  of  the  pro- 
ceeds of  the  sale  by  agreement  of  other  par- 
ties cannot  bind  the  purchaser.  The  payment 
not  being  voluntary,  neither  the   debtor  nor 
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the  cTeditoi  liaa  tht  liglit  to  direet  the  &p> 
plication  of  tbe  proeeeda,  but  it  was  to  ba 
made  bj  the  court  according  to  tbe  equities 
of  the  ease. — Criamau  v.  Lanterman,  14S  CaL 
M7,  117  Am.  St.  Bep.  187,  87  Pac  8fl. 

§  310.    Pioceedlngs  for  Dtstrihntton. 

[a]  So  long  ae  the  right  of  the  junior  mort- 
gagee exists  to  foreeloae  his  lien,  the  right  to 
recover  as  a  part  of  it  the  amounta  paid  by 
him  to  satisfy  prior  lieng  could  net  eonsist- 
ently  with  the  proviaionB  of  section  2876  of 
the  Civil  Code  be  barred  by  the  statute  of 
limitationa. — Windt  v.  Covert,  152  CaL  350, 
83  Pac.  67. 

[b]  Where  tbe  holder  of  a  lieu  npon  property 

fays  a  prior  mortgage  thereon,  after  suit  to 
ore  close  anch  prior  mortgage  hag  b?en  com- 
ntenced  or  is  threatened,  he  ia,  within  the 
meaning  of  aection  2876  of  the  Civil  Code, 
compelled  to  pay  sach  mortgage  for  hie  own 
protection.— Windt  v.  Covert,  152  CaL  350,  93 
Pac.  67. 

ic]  It  appearing  that  plaintiff  waa  the  owner 
a  half  interest  in  a  lot,  tbe  record  title 
to  tbe  whole  of  which  stood  in  the  name  of 
the  defendant  appealing,  subject 


pon  foreclosure  of  the  mortgage,  the  whole 
surplus  proceeds  were  paid  to  said  defendant, 
tbe  plaintiff  is  entitled  Co  recover  one-half  of 
Buch  surplus  proceeds  from  said  defendant. — 
Hentig  T.  Johnson,  8  Cal.  App.  2S1,  96  Pas. 
390. 

M.    BBVIBW. 

tTATITRS  AND  POBU  OF  REUEDT,  )  SIT. 
DXCISIOHS  BEVI£WABLE— HARULESS  ERROR, 

t  szo. 

TASINO  AND  PERFEOTINO  APPEAL  OB  OTHER 
PROCEEDINGS,  i  SM. 

HEARING  IN  OENBRAL,  i  8M, 

SCOPE  AND  UODE  OF  REVIEW.  |  Bii. 

DETERMINATION    AND    DiaPOSITION    0» 

CAUSE,  i  S3e. 

§  317.    Natnro  and  Form  of  Bemody. 

[a]  Where  the  grantors  of  the  trust  deed, 
by  failure  to  deny  the  indebtedness  to  the 
firm  alleged  in  the  complaint,  admitted  it, 
and  tbeir  saccessors  in  interest  denied  the 
same  upon  information  and  belief,  a  ruling 
of  the  court,  that  tbe  aaccessara  were  bound 
by  tbe  admission,  assuming  it  to  be  erroneous, 
is  not  involved  in  an  attack  npon  the  finding 
of  such  indebtednesa,  as  not  auataieed  by  the 
evidence;     and  where    tbe    plaintiffs   amply 

S roved  such  indebtednesa,  and  no  counter  evl- 
enee  waa  adduced,  but  all  of  the  defendants 
objected  to  plaintiffs'  evidence  on  the  ground 
that  it  was  admitted  by  the  pleadings,  such 
objection  was  in  effect  an  admission  of  the 
indebtednesa  claimed,  which  precludes  the  de- 
fendants from  raising  any  question  upon  that 
subject  npoD  appeal. — Itutau  v,  Bodoan,  149 
Cal.  1,  84  Pae.  145,  6  L.  H.  A.,  N.  8.,  275. 

§  320.    Deciaions  BerlewaUs— Hannlen  Br- 


demanda  against  the  estate  of  «  deeesnd 
person  which  were  pleaded  as  eoonterclsims, 
but  which  were  ineftectnal  as  sueb  becaoie 
they  were  barred  by  the  statute  of  limita- 
tions and  had  not  been  presented  to  the  per- 
sonal representative  of  the  deeeased. — Moore 
T.  Gould,  151  CaL  723,  91  Pae.  618. 

[b]  In  an  action  to  foreclose  a  mortgage  In 
which  the  answer  affirmatively  allied  pay- 
ment of  the  mortgaged  indebtednesa  in  fall,  it 
ii  witboat  prejudice  to  the  defendants  U 
strike  out  counterelaima  aetting  up  part  pay- 
ments on  such  indebtedneas. — Moore  v.  Qonld, 
151  Cal.  723,  91  Pae.  816. 

[c]  Where  a  mortgage  had  been  assigned  by 
two  of  three  mortgagees  aa  collateral  aeeuri^ 
for  their  note,  payable  within  one  year  with 
interest,  under  an  agreement  that  the  mort- 
gagor would  pay  tbe  interest  on  the  note  cvl- 
laterally  secured,  and  that  none  should  be 
charged  against  the  ass  ignore,  in  an  action 
to  foreclose  tbe  mortgage,  after  payment  of 
tbe  principal  of  the  note  so  secnred,  testi- 
mony of  tne  agent  of  the  assignee  that  the 
aseignora  were  not  to  pay  any  interest,  net 
objected  to  by  the  assignee,  made  a  party 
defendant,  could  not  be  prejndictal  to  th* 
mortgagor. — Coude  v.  Dreisam  Oold  Min.  Co, 
3  Cal.  App.  583,  S6  Pae.  825. 

§  323.  Taking  and  Feifectliig  Appeal  or 
Otlier  Proceedings, 
[a]  Upon  appeal  from  a  judgment  foreclos- 
ing a  mortgage  by  a  subsequent  lienholder, 
who  conteeted  its  validity,  the  defselting 
mortgagors  are  adverse  parties,  who  must  be 
served  with  the  notice  of  appeal,  and  upoB 
failure  to  prove  service  thereof  upon  them, 
the  appeal  must  be  dismissed. — Koyer  v.  Bene- 
dict, 4  Cal.  App.  48,  87  Pae.  231. 

§  321.    Hoailng  In  0«nenL 

[a]  In  an  action  to  foreclose  a  mortgage 
where  a  demnrrer  was  sustained  to  an  original 
answer,  the  eoort  properly  allowed  the  de- 
fendant to  amend  tbe  answer  by  setting  up  a 
new  defense;  and  where  the  plaintiff  mads 
no  objection  thereto  by  motion,  and  went  to 
trial  upon  the  issues  joined,  he  cannot,  after 
Judgment,  object  upon  appeal  to  the  eharaeter 
of  the  amended  answer. — Hibernia  Sav.  i 
lioan  Soc  v.  Laidlaw,  4  C&I.  App.  626,  88  Fee. 
730. 

Where  a  complaint  upon  the  foredoetire 
mortgage  alteeed  an  assignment  by  the 
executrix  of  the  will  of  a  deceased  person, 
"pursuant  to  order  duly  made  in  the  nutter 
of  the  estate"  of  sueb  deceased  person,  irith- 
out  averring  specifically  what  order  was  msde 
in  such  matter,  and  also  alleged  an  indone- 
ment  and  delivery  of  the  note  to  plaintiff  by 
the  executrix  without  recouree,  and  that  plain- 
tiff has  ever  since  been,  and  now  is,  the  holder 
and  owner  thereof,  it  must  be  presumed  in 
favor  of  the  judgment,  in  tbe  absence  of  a 
bill  of  exceptions,  tbat  it  was  shown  witbont 
objection  that  an  order  of  sale  and  an  order 
confirming  tbe  sale  were  properly  made  by 
the  superior  court,  and  that  the  cause  wa* 
tried  on  the  theory  that  tbe  complaint  was 
sufficient,  and  technical  objections  raised  for 
tbe  first  time  on  appeal  must  be  disregarded. 
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[el  There  being  no  attempt  to  allege  the 
orders  of  the  eoort,  even  if  the  allegation 
relative  thereto  be  daemed  ft  mere  leg^  con- 
elUBiou  and  surplus&ge,  the  allegation  of  own- 
era  hip  of  the  note  and  mortgage  ihonld  be 
eonstmed  ma  an  averment  of  an  altimate  fact 
nffieient  to  supply  the  defect  and  to  eup- 
port  the  judgment. — Welle  Fargo  t  Co.  t, 
MeCarthy,  5  CaL  App.  301,  flO  Pae.  203. 


appeal,  in  the  absence  of  any  explanation  of 
the  diacrepancy,  that  the  sum  contained  in  tbe 
judgment  wae  regarded  by  the  conrt  as  a 
reasonable  fee. — uiraon  t.  McDonald,  3  CaL 
App.  412,  S5  Pae.  861. 

0.     OPERATION  AND  ETPECT, 
§  334,    Fanoni  Oonclndod  In  OeoenL 


§  32S. 


-  Scope  and  Mode  of  Berlew. 


error  affinnatively,  and  w  fie  re  tbe  record 
apon  appeal  by  tbe  plaintiffs  from  a  judgment 
in  favor  of  the  defendant  does  not  show  that 
defendant  ever  received  tbe  redemption 
money  paid  to  the  commissioner,  such  recep' 
tion  cannot  be  presumed.  If  the  money  wai 
not  received,  the  validity  of  tbe  assignment 
of  the  certificate  of  redemption  to  defendant 
would  be  of  no  moment;  and  any  intendment 
or  presnmptjon  indulged  must  aid  the  ~~ 
clnsion  of  thr  *-'-i  «-«-*  t7-««j  _  /i„. 
Savings  ft  L 
80  Pae.  991. 

[b]  TTpon  appeal  from  the  judgment  of  fore- 
do  sn  re  by  default,  the  sole  question  is 
whether  tbe  complaint  contains  averments 
sufficient  to  support  tbe  judgment.  In  sucb 
case,    everj   intendment   is   in   favor    of    the 

Kdg^ent,  and  all  doubts  of  construt^tion  must 
'  resolved  in  lapport  thereof.  If  tbe  com- 
plaint can  be  construed  favorably  to  uphold- 
ing the  judgment,  such  construction  must  be 
adopted. — San  Qabriel  Valley  Bank  v.  Lake 
View  Town  Co.,  4  Cal.  App.  630,  89  Pae  880. 

S  326.    Dotflnnlnatlon    and   Dlapoaltlott 

of  Oanw. 
[a]  Where  the  only  error  found  ia  that  tbe 
firm  as  a  necessary  party  was  not  brought  in 
by  the  court,  bat  the  trial  was  had  on  the 
theory  that  all  necessary  partiea  were  be- 
fore the  court,  the  court  in  reversing  the  jude- 
ment  to  bring  the  firm  before  the  coart  wul 
not  direct  a  retrial  of  the  issue  if  such  firm 
ehonld  elect,  under  proper  pleading  or  stipu- 
lation, to  be  bound  Dy  tbe  findings  and  con- 
clusions of  law  theretofore  made, — Mi  tan  v. 
Boddan,  149  CaL  1,  S4  Pae.  14S,  S  I..  B.  A., 
N.  a,  275. 

N.    PEES  AND  COSTa 
g  328.    Attorney'i  Fees. 

[a]  The  amount  to  be  allowed  aa  attorney^ 
fees  on  the  foreclosure  of  a  mortgage  rests 
pecaliarly  in  the  discretion  of  the  conrt. — 
Fatten  v.  Pepper  Hotel  Co.,  153  Cal.  460,  96 
Pae.  E9S. 

[b]  The  extent  of  the  responsibility  which 
sn  attorney  assumes  by  reaaon  of  the  amount 
involved  in  the  foreclosure  proceedings  which 
he  is  conducting,  and  his  actual  services  there- 
in are  to  he  considered,  for  the'  purpose  of 
fixing  tbe  compensation. — Pstten  v.  Pepper 
Hotel  Co.,  153  Cal.  460,  96  Pae.  296. 

[e]  Where  the  superior  court  found  that  #300 
was  a  reasonable  attorney's  fee,  but  gave 
judgment  lor  (350,  it  most  be  presumed  npou 


the  land  after  a  breach  o 
the  vendor  the  right  to  sell  the  land  at  auc- 
tion, and  tbe  vendor  thereafter  sells  the  land 
at  private  sale,  the  purchaser  at  such  second 
sale  is  not  cut  off  by  tbe  foreclosure  of  the 
mortgage. — Houghton  t.  Allen,  75  CaL  102, 
16  Pae.  632. 


suit  to  foreclose  the  mortgage  was  a  ueces- 
aary  party  to  tbe  action,  and  his  title  is  not 
affected  by  the  foreclosure;  but  the  mortgage 
continues  as  to  him  as  if  there  had  been  no 
foreclosure.— Bums  v.  Hiatt,  149  Cal.  G17,  117 
Am.  Bt.  Bap.  1S7,  87  Fae.  196. 

§  336.    Matters  Oonclnded  In  OenetaL 

[a]  Where  the  priority  of  the  lien  held  by 
the  estate  wae  adjudged  in  an  action  brought 
to  foredoee  a  subsequent  mortgage  upon  the 
widow'a  interest,  the  decree  is  res  ad  judicata, 
as  to  the  paramount  validity  of  the  prior 
mortgage  thereon  held  by  tbe  estate,  and  the 
holder  of  the  subsequent  lien  is  estopped  to 
deny  it  upon  distribution  of  the  proceeds  of 
sale.— Estate  of  Angle,  148  CaL  102,  82  Pae. 


§  337.  BlgbU  and  Bemadlea  of  JnnlOT  En- 
cnmbranceta. 

[a]  When  redemption  from  a  foreclosure  sale 
was  made  by  tbe  ezeeation  debtor,  or  hia  suc- 
cessors in  interest,  the  effect  is  merely  to 
terminate  the  same,  and  restore  the  property 
to  its  original  condition,  and  the  receipt  of 
the  redemption  in  money  discharges  the  judg- 
ment of  foreclosure,  sets  aside  all  the  proceed- 
ings thereunder,  and  places  the  parties  in  the 
same  position  they  were  In  before  suit 
brought,  except  that  tbe  debt  is  paid. — Wem- 
p!e  V.  Tosemite  Gold  Min.  Co.,  4  Cal.  App.  78, 
87  Pae.  280. 

[bj  Tbe  result  of  the  failure  to  make  the 
junior  mortgagee  a  party  to  the  foreclosure 
of  the  senior  mortgage  waa  to  leave  the 
junior  mortgage  and  the  rights  of  tbe 
junior  mortgagee  and  his  assignee  unafFected, 
as  to  tbe  right  of  redemption  therefrom,  and 
unless,  by  some  means,  the  nine -twentieths 
interest  covered  by  the  junior  mortgage,  and 
included  in  the  prior  mortgage,  was  lifted 
from  the  lien  thereof,  it  Would  remain  subjeet 
thereto. — Wemple  v.  Tosemite  Gold  Min.  Co., 
4  CaL  App.  78,  87  Pae.  280. 

[t]  Where,  on  foreclosure  of  the  senior 
mortgage,  the  holder  of  the  junior  mortgage 
of  record  was  not  a  party,  upon  foreclosure 
of  the  junior  mortgage  as  to  nine-twentieths 
of  the  common  source  of  title,  it  cannot  be 
held  that  the  title  acquired  under  tbe  senior 
foreclosure  by  redemptioners  therefrom  la  so 
superior,  paramount  and  adverse  to  the  title 
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canoot  be  litigated  upon  the  loreelorare  of 
the  junior  martgage  hj  an  UBignee  thereof. — 
Wsmple  V.  Yosemite  Oold  Mm.  Co.,  4  CaL 
App.  7S,  S7  Fae.  880. 

XL    BEDEBIFTIOK, 
8TAT0T0RT  PEOTISIONB.  |  88a. 
BERSONS  ENTITLED  TO  BBDEBU,  I  840. 
TIUE  FOB  BEDEUFTIOH,  [  843. 
AUOUNT  BBQDtRED  TO  BEDEZH,  |  848. 
PBOOBEDINQS  ON  BBDEUPTION.  1  84B. 
——  TIUE      TO       aUE,       LIUITATIOHB       AHS 
LACHES.  I  8S0. 

PLEADINO  ADD  BYIDENOX,  1  SSI. 

AOTIONS  TO   BEDEBM   AND   FOK  AOOODNTINO 

IN   GEKEBAL.  1  840. 
— —  TRIAL    OB    HEABINQ    AND    IKTERLOOD- 
TOET  JUDOUENT  OB  DECBEE.  I  8S2. 

FINAL  JdDOUENT   OB  DECREE  AND  EM- 

FOBCEUENT  THEBEOF,  |  8S4. 

S  33B.    Statntory  ProrlilonB. 

[a]  Theie  being  no  written  contract  to  oon- 
vej  the  mortgaged  propertj,  the  action  to  re- 
deem from  the  mort^a^e  debt  wai  properlj 
brought;  and  the  plaintiffs  had  no  remeaj  in 
the  probate  court  under  aei^tion  1597  of  tho 
Code  of  Civil  Procedare,  wbieh  09I7  applies 
where  deceased  wag  bound  b^  written 
tract  to  conv* 
827,  87  Pao.  ( 


e  enactment  of  scctton  430  of  the  Code 
of  Civil  Procedure  cannot  be  governed  by 
that  section;  but  the  prior  rules  must  apply 
that  the  deed  passes  the  legal  title,  and  that 
when  the  debt  secured  is  barred  bj  the  stat- 
ute of  limitations,  the  right  of  redemption 
it  also  barred,  and  the  grantee  thereafter 
holds  the  full  legal  title,  free  from  all  eqai- 
ties.— Qreen  t.  Thornton,  S  Cal.  App.  IfiO,  SS 
Pac.  3B2. 

§  310.    Persona  Entitled  to  Bedeem. 

[a]  The  plaintiffs  having  neither  paid  nor 
offered  to  pay  the  amount  necessary  for  tha 
redemption  of  the  property  to  any  person, 
can  derive  no  benefit  or  title  from  the  in- 
validity of  the  assignment  of  the  certificate 
of  prior  redemption  to  tbe  defendant,  to  which 
plaintiffs  were  strangers.  Tbey  cannot  be- 
come beneficiaries  if  the  certificate  of  redemp- 
tion was  improvidently  issued  or  improperly 
assigned. — Youd  v.  Qerroan  Savicga  A  Loiui 
Society,  S  Cal.  App.  700,  86  Pac.  ^1. 

[b]  If  the  prior  redemption  was  void,  it 
could  not  help  tbe  plaintiffs  as  against  tha 
rights  of  the  original  mortgagee  defendant, 
holding  as  purchaser  at  the  sale,  as  well  as 
assignee  of  the  certificate  of  redemption.  U 
tbe  redemption  was  void  as  to  tbe  redemp- 
tioner,  it  was  void  in  toto,  and  would  not 
devest  the  title  acquired  by  the  original  mort- 
gagee as  purchaser  at  the  sale. — Yoad  v.  Ger- 
man Savings  &  Loan  Society,  3  Cal.  App.  706, 
80  Pac.  m. 

[e]  Tbe  principle  that  upon  redemption  by 
■ueceaaort  in  interest  they  may  be  subrogated 
to  tbe  lieu  of  tbe  mortgage  foreclosed  to  the. 


to  be  superior;  and  the  burden  of  proof  is 
upon  bim  who  claims  superior  equity  to  sbow 
It.— Wemple  v,  Tosemite  Gold  Min.  Co,  4 
Cal.  App.  78,  87  Pac.  280. 

[d]  If,  after  the  foreclosure  of  ft  prior  mort- 
gage and  sale  thereunder,  a  junior  mortgage 
IS  foreclosed,  and  another  sale  made  there- 
under,  the  junior  mortgagee  becomes  the  suc- 
cessor in  interest  of  the  debtor,  and  a  re- 
demption by  him  from  the  prior  aale  is  ad- 
verse to  the  debtor,  and  cannot  inure  to  hi* 
benefit;  and  where  such  junior  mortgagee 
assigns  a  correct  certificate  of  sale  under  his 
foreclosure  to  tbe  prior  mortgagee,  who  held 
a  defective  eertiflcate,  tbe  prior  mortgagee 
■uceeeds  to  all  the  rights  of  the  junior  mort- 
gagee, and  may  acquire  a  valid  deed  under 
such  certificate. — Bristol  v.  Hersbey,  7  CaL 
App.  738,  85  Pao.  1040. 

%  342.    Time  for  Bedemptlon. 

El]  Conceding  that  such  amendments  &re  ap- 
eable  to  tbe  ease  of  a  mortgage  executed 
y  the  administrator  of  the  estate  of  the 
deceased  wife,  under  order  of  the  court  hav- 
ing jurisdiction  of  her  estate  for  purposes  of 
administration,  a  foreclosure  thereof  and  a 
sheriff's  deed  to  the  purchaser  at  tbe  fore- 
closure sale,  the  statute  as  to  a  sheriff's  deed 
made  after  tbe  amendment  of  1897  would  not 
bar  the  husband,  his  beirs,  or  assigns,  until 
one  year  after  the  filing  of  such  deed  in  the 
recorder's  office. — Booker  v.  Castillo,  154  CaL 
672,  98  Fac.  1007. 

An  attempted  redemption  by  a  vendee 
the  debtor  after  the  sale  by  the  trustee 
under  tbe  deed  of  trust  was  made,  though 
before  tbe  execution  of  the  trustee's  deed  to 
the  purchaser,  was  ineffective. — Stockwell  v. 
Barnum,  7  Cal.  App.  413,  94  Phe.  400. 

[c]  An  oral  contract  by  tbe  prior  mortgagee 
to  extend  tbe  time  for  redemption  from  bim 
by  tbe  debtor  is  valid,  and  would  bind  the 

Jrior  mortgagee,  regardless  of  the  source  of 
is  title,  if  the  debtor  was  thereby  lulled 
into  security,  and  should  perform  fully  the 
conditions  of  the  oral  agreement  on  his  part. 
Bristol  V.  Hershey,  7  Cal.  App.  738,  95  Fae. 
1040. 

[d]  The  fact  that  tbe  defendant  took  part 

Kssession  of  the  premises  after  the  plaintiff 
d  been  in  default  in  tbe  agreed  paymenta 
would  not  have  the  effect  to  excuse  the  per- 
formance by  the  plaintiff  of  tbe  terms  of  the 
contract. — Bristol  v.  Hersbsy,  7  CaL  App.  738, 
95  Pae.  1040. 

[e]  The  fact  that  the  defendant,  in  consid- 
eration of  the  enhanced  value  of  the  property, 
long  after  plaintiff's  default,  paid  to  plaintiff 
the  sum  of  (1,000,  its  receipt  by  plaintiff 
would  indite  ate  plaintiff's  acquiescence  in  the 
equitable  offer;  but  sueb  payment  and  accept- 
ance could  not  have  the  effect  to  change  or 
alter  tbe  rights  of  the  parties,  which  had 
theretofore  attached  under  the  breach  of  the 
oral  contract  on  the  part  of  the  plaintiff. — 
Bristol  v.  Hershey,  7  CaL  App.  738,  95  P«e. 
1040. 
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UOBTGAOES,  XI,  i{  343-354. 


$  343.    Amount  B«qiilred  to  BedMm. 

[a]  A  mortgagee  in  poaaesiion  U  not  enti- 
tled to  anj  compensation  for  penonal  Mrvieei 
in  the  eare  and  management  of  tbt  property; 
and  evidence  of  the  value  of  bit  eerviees  was 
properly  exclnded. — Wadleigh  v.  Fhelpi,  149 
CaL  627,  87  Pao,  93. 

ib]  An  offer  br  th«  ownen  of  a  imaU  part 
toe  lands  aold  under  foredosure  of  a  mort- 
gage to  pay  to  tho  commiasioner  the  amount 
irhieh  the  mortgagee  paid  for  that  particular 
part  of  the  land  at  the  foreclosure  sale,  with 
interest  thereon  at  the  rate  mentioned  m  the 
mortgage,  without  including  taxes,  coats  or 
the  amount  due  a  prior  redemptioner,  or  pay- 
ing any  money,  and  which  was  conditioned  on 
the  execution  of  the  commissioner's  deeds  to 
them — even  if  it  could  be  treated  as  a  formal 
tender  by  persona  entitled  to  redeem — did 
not  conform  to  the  requirements  of  sections 
701-703  of  the  Code  of  Civil  Procedure,  and 
was  wholly  void. — Toud  t.  German  Savings  h 
Loan  Society,  3  CaL  App.  706,  86  Pae.  691. 

$  346.    ProcMdiDgi  on  Bedemption. 

[a]  Under  section  14BS  of  the  Civil  Code  a 
mortgagor  who  is  entitled  to  have  a  tec  on- 
■veyaace  of  the  mortgaged  property,  upon  pay- 
ment of  the  mortgage  debt,  is  entitled  to 
make  his  offer  of  payment  thereof  depend 
upon  the  execution  of  such  reconveyance. — 
Wadleigh  v.  Phelps,  149  Cal.  027,  87  Pac.  9S. 

§  360.    Time  to  Boo,  Umitattona    and 

[a]  The  finding  against  a  plea  of  the  statute 
of  limitations  cannot  be  disturbed  where  the 
evidence  shows  that  the  defendant  was  a 
mortgagee  in  possession,  and  that  his  holding 
was   not   adverse   to   the   mortgagors   at   any 


149  ( 


,  87  Pae.  S 


$  361.    —  Pleading  and  ErldoDefl. 

[a]  The  evidence  of  a  plaintiff  against  the 
deceased  mortgagor  as  to  matters  of  (act  oc- 
curring before  his  death,  in  the  action  to  re- 
deem the  mortgaged  property,  was  not  incom- 
petent nnder  section  1680  of  the  Code  of 
Civil  Procedure,  which  only  applies  to  actions 
upon  claims  or  demands  against  the  decedent 
which  might  have  been  enforced  against  him 
in  his  lifetime  by  personal  action  for  the  re- 
covery of  money,  and  upon  which  a  money 
judgment  could  have  been  rendered. — Wad- 
leigh  7.  Phelps,  140  Cal.  627,  S7  Pae.  93. 

S  349.    Actlona  to  B«deem  and  for  Acconnt- 
tag  In  OeneraL 

[a]  Though  the  decision  of  the  eonrts  havo 
been  liberal  in  enforcing  oral  contracts  for 
redemption,  yet  a  redemptioner  may  not  vio- 
late the  agreement  under  which  he  claims, 
and  atil]  have  a  decree  giving  effect  to  the 
violated  agreement. — Bristol  v,  Uershey,  7 
Cal.  App.  738,  9S  Pae.  1040. 

[b]  Although  a  general  demurrer  to  an 
amended  complaint  in  an  action  to  redeem 
property  mortgaged  by  deed  may  raise  the 
4]ue8tion  of  lachea,  upon  the  groand  that  a 


plaintiffs  in  bringing  the  action,  the  1 
fact  that  the  amended  complaint  sets  up  addi- 
tional indebtedness  secured  by  the  deed  to 
that  pleaded  in  the  original  complaint  does  not 
tend  to  Bopport  the  demurrer  on  the  ground 
of  laches,  where  a  cause  of  action  is  other- 
wise stated.— Wadleigh  ▼,  Phelps,  149  Cal. 
4127,  87  Pae.  »3. 

[c]  Parties  who  made  separate  deeds  to 
secure  the  asms  debt  were  properly  joined  as 
eoplaintifCa  in  an  action  to  redeem  the  prop- 
erty from  the  indebtedness,  and  the  complaint 
by  such  eoplaintiffs  states  a  single  cause  of 
actionj  the  effect  of  the  various  deeds  to 
secure  the  same  debt  was  to  combine  all  the 
property  conveyed  as  a  single  security  there- 
for, as  completely  as  if  there  was  but  one 
conveyance  and  one  mortgagor;  and  no  re- 
demption CO  old  be  made  as  to  part  of  the 
mortgaged  premises  without  paying  the  whole 
debt.— Wadleigh  v.  Phelps,  149  CU.  627,  87 
Pae.  93. 

[d]  In  an  action  by  the  debtor  to  enforce  a 
rodemption  from  the  prior  mortgagee  oudei 
an  oral  agreement,  where  the  complaint  shows 
an   agreement    between    the   debtor   and   the 
mortgagee  that  the  debtor  was  to  pay  the 
sum  of  {50  monthly  to  the  mortgagee,  and  on 
tkat  condition   was   to  be   allowed    time  to 
pay  the  full  amount  of  the  principal  in  two   . 
or   three   years,   and   alleges   no   payment   or 
tender  of  any  money  whatever  for  the  period   ■ 
of   twent|r-two    months,   when   a   tender   was 
made  whieh  was  refused,  and   alleges  no  ex- 
cuse for  the   failure   to   make   payments   as  . 
agreed,  the  complaint  is  insuffit^ient  to   state 

a  canse  of  action,  and  a  demurrer  thereto  was 
properly  sustained. — Bristol  v.  Herahey,  7  Cal. 
App.  738,  95  Pae.  1040. 

[e]  In  an  action  to  redeem  from  a  mortgage 
by  deed  absolute.  In  determining  whether 
the  pleading  is  also  intended  to  include  the 
remedy  of  ejectment,  the  prayer  of  the  com- 
plaint may  be  considered.  It  is  held  that  the 
remedy  sought  in  this  case  was  one  of  re- 
demution  only,  and  that  the  eas«  was  tried 
wholly  upon  that  theory. — Oreen  t.  Thornton, 
e  Cal.  App.  160,  S6  Fac.  382. 

§  362.    Trial  or  Hearing  and  bitarlocn- 

tory  Judgment  or  Decree, 
[a]  In  an   equitable   action  to  redeem  from 

B  mortgage  by  deed  the  verdict  of  a  jury  is 
merely  advisory,  and  the  court  has  power  to 
disregard  the  verdict  and  find  otherwise. — 
Green  t.  Thornton,  8  Cal,  App.  100,  96  Pac. 


§  364.    Final  Judgment  oi  Decree  and 

Enforcement  Thereof. 

[a]  The  defendant  is  entitled  to  legal  Inter- 
est on  the  final  judgment  allowing  redemp- 
tion, less  plaintiff's  costs,  until  tender  of 
the  amount  fonnd  doe,  as  provided  for  there- 
in, or  if  such  tender  is  not  made,  antil  sale 
under  forecloanre.— Wadleigh  v,  Fbelpa,  119 
Cal.  627,  87  Pae.  93. 
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MOTIONS,  E3  9,  10— MUNICIPAL  C0EP0BATI0N8. 


Mid  otbar  ipplloktloaj  tot  ntntmu?  lallsf,  uid  d*- 
tamliutlos  tiwiMfi  tutim,  nit,  uid  mop*  oI  nsli 
■pplleUlaiu  Is  (•noiBl;  nqniilUi,  BUBf,  urrles, 
unandmuit,  raOeltncr,  ind  •fftet  of  ifUavlU  or 
pstttlou,  noUcM  of  matlan  or  ordni  to  ihav  oftDM^ 
ftSdaTlu  In  umm  and  In  iwflj,  Md  othu  p*p«ii 
on  wtaleli  motloni  tn  ntkds  or  oppoMd,  uid  pioeo- 
dnro  rdatitw  tbonto;  taaulng,  rduulna,  daolitani 
•nd  lansnl  af  matlon*;  ud  mfctm.  Mtttj,  Mid  of- 
foat  of  mlai  or  ordar^ 

t  9.    Ordsn. 

[a]  In  making  entries  of  orders  In  tbe  roiD- 
nte-Dook  it  iB  not  neesMary  to  begin  th« 
entry  of  eacb  order  with  a  atatement  of  tha 
name  of  the  conrt  in  whieb  it  ia  made.— 
Traey  T.  Coffey,  163  Cal.  856,  95  Pae.  150. 

S  10.    ^—  UoiUjiiig  or  Vaeatlag. 

[a]  Section  B3T  of  tbe  Cade  of  Civil  Pro- 
eedore,  in  regard  to  the  vacation  npon  notice 
<tt  «z  parte  ordere,  ie  applicable  only  to  lucll 
orders  &■  a  jndee  baa  p9wer  to  make  witb- 
oat  notice,  and  bat  no  application  to  a  void 
ex  parte  order  outside  oi  tlie  jaria diction  of 
tbe  court,  the  effect  of  vbieh  is  to  deprive  a 

Rereon  of  property  iritboQt  dae  proceas  of 
iw. — Boea  t  Loyalton  B.  B,  Co.  v.  Superior 
Court,  IGO  Cal.  147,  88  Pae.  71S. 


MUHIOIFAL  OORPO&ATIONS. 

Inclnda  pnbtla  oorporatlonf  fonnod  ondar  aptoli] 
ebuuia  m  hj  valnntu;  Drcaolxatlau  nndtr  ganaial 
Uwa  for  pnrpoui  af  iuboidlttata  laoal  ■OTornmant 
of  dtJoi,  towni,  TllUcga.  ate.;  tliali  aUtu  aa 
badiaa  poUtla  and  eorparato;  thali  eiMtlau,  atfan- 
ttatlaa,  bonndarlsi,  dlTlilana.  altaiatlan,  amanilmant 
or  forftltaia  af  ebartoia,  and  dlaaotntlon ;  caipoiate 
poraia  and  laflaUtiTa  rogiUatlon  and  eontial;  oiMt- 
ln(i  af  (oTonilDC  bodlaa,  and  paaiaf*  of  naolnUona, 
oidlninaaa,  and  br-Iawa;  mnnlelpal  Iwaida,  affloara, 
and  acenU,  and  thali  right!,  powara,  procHdln<a, 
and  Uabllltiaii  pnbUc  imprDvementa  and  aaaaiamanta 
thaiatar,  and  ftanta  of  traneUaaa  ar  aid  tborata; 
control  and  lacnlatlan  of  pobUo  Placaa  and  vorki^ 
polica  nriilatlani.  lloanui.  vlDlatloua  af  rsfala- 
Uona,  and  llabllltlai  Inmrrod  In  parformanc*  or  tor 
noDpoTfonDaDca  at  mnntclpil  datlaa  ar  toe  aota  o( 
nnnldpal  boarda,  otlcara,  at  aconta;  monlalpal  prop* 
attr.  contraeta,  Indabtadnaaa,  banda,  and  otbtr  aa- 
etuitlaa;  municipal  taxation,  rerouna,  and  flnaneaa; 
claims  acalnit  mOBldpal  corparatlona ;  aetloDB  br 
or  acalnat  monlctpal  oorpoiaUona;  and  erlmlDal 
proaaontlans  aolnst  mnnls 


17. 

A.  Incorporation    and    Ineidenti    of 

Existence,  S!  1-10. 

B.  Territorial     Extent     and     Snbdl' 

vision.  Annexation  and  Division, 
If  11-14. 

C.  Amendment,  Gepeal  or  Forfeiture 

of  Charter  and  Diisolntion,   H 
15-17. 


.  in.  LEGISLATIVE    CONTBOL    OP  MU- 
NICIPAL    ACTS,     EIGHTS     AMD 
LIABILITIES,  SI  Et-31. 
17.  PROCEEDINGS    OP    COUNCIL    OB 
OTHER     QOVEENINQ     BODY,     SB 
S2-4Z. 
V.  0PPICEB8,    AGENTS      AND      EM- 
PLOYEES, IS  43-58. 
7L  PEOPEBTT    AND    CONVEYANCES, 
Si  60-76. 
TIL  CONTBACTS  IN  GENBEAL,  (1  77- 

89. 
IZ.  PUBLIC    IMPROVEMENTS,   |t    91- 

ess. 

A.  Power  to  Make  Improvementa  or 

Grant  Aid  Therefor,  Sf  01-104. 

B.  Preliminary  Proceedings  and  Or- 

dinance  or   Resolution,    SS    105- 


iie. 

C  Ordinance,  Reaolution  or  Or- 
der for  Improvement,  U 
126-130^. 

8.  Eeview    of    Proceeding*    and 
Restraining    Same,    fS    134- 
138, 
0.  Contracts,  SS  137-164H. 

1.  In  General,   SS  137,  138, 

5.  Proposals  or  Bids,  SS  139-146. 
8.  Formal  Requisites  and  Valid- 
ity, SS  147-151. 

4,  Contractor'!  Bonds,  S   Ism. 

6.  Unauthorized  or  Illegal   Con- 

tract* and  ConatTQCtion  and 
Operation  in  General,  ff 
158-154. 

7.  Performance  of  Work,  H  150- 

181. 
£.  Atsessmente     for     Benefits     and 
Special  Taxes,  SS  175-233. 
1.  In  General,  SS  175-lSO. 


Affecting    Assessments     and 
Liability   for     Cost   of     Im- 
provement, SS  186-190. 
6.  Proceedings     for    Aasessmant 

in  General,  SS  194-197. 
6.  Mode  of  Assessment  and  Pay- 
ment Thereof,  SS  198-201^. 
18.  Judicial  Proceedings  Belating- 
to  Assessments,   SS   219-S83. 
T.  Enforcement   of   Assessments   and 
Special  Taxes,  ft  235-254. 
X  POLICE    POWERS    AND    REGULA- 
TIONS,  SS  260-271. 

A.  Delegation,    Extent   and   Exercise 

of  Power,  SS  260-265. 

B.  Violations     and     Enforcement    of 

Regulations,  S3  266-27L 
XX  USB  AND    BEGULATION  OF  PUB- 
LIC   PEOPEBTT,    PLACES    AND 
WORKS,  31  £72-287. 
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MUNICIPAL  COBPOEATIONS,  I,  A,  B,  f )  8-11. 


Zn.  TORTS,  H  E8S-302. 
XHL  FISCAL     MANAGEMENT,     PUBLIC 
DEBT,   SECURITIES   AND   TAXA- 
TION    IS  303-337. 

B.  Administration    in    General,    Ap- 

propriationB,  Wairanti  and  Pay- 
ment!, li  309-314. 

C.  Bonds  and  Other  SeearitJM  and 

Sinking  Funds,  H  815-32S. 

D.  Taxes    and    Other    B«veua«    and 

Appropriation,  jg  3S6-337. 
XV.  ACTIONS,   Si   844-353. 

L     OBEATION,      ALTEKATIOH,       EX18T- 


§  3.    Special  OIiuteiB  and  Acti. 

[a]  Th«  provision  of  section  6  of  article 
^  of  the  eoDStitation  of  1S79,  denjing  tba 
poweT  of  ths  legislatara  to  abrogate  or  aaanl 
the  special 'charters  of  mtmieipalitieB  ante- 
dating that  constitution,  applies  only  to  snch 
cities  and  towns  as  ware  ocganiied  mnuici- 
palities.  There  is  no  constitutional  inhibition 
against  the  passage  of  a  special  act  repealing 
an  act  for  the  incorporation  of  a  particular 
town  under  which  no  or^nication  has  ever 
been  effected. — People  t.  City  of  Wilmington, 
151  Cal.  049,  91  Pac.  524. 

[b]  In  view  of  the  pleadings  in  this  ease, 
it  mast  be  held  that  the  town  of  Wilmington, 
the  incorporation  of  which  was  provided  for 
by  the  act  -of  Febroary  20,  1872,  and  the 
amendatory  act  of  March  21,  1872,  never  4r- 
gsniEod  under  said  acts,  and  never  became 
a  mnnicipa)  corporation,  and  therefore  that 
the  acts  of  18B7  repealtug  snch  prior  acts 
were  valid. — People  v.  City  of  Wilmington, 
151  Cal.  049,  91  Pac  524. 

[e]  The  validity  of  the  repeal  of  the  act 
of  1872,  providing  for  the  mcorpoiation  of 
the  town  of  Wilmington,  in  1387,  after  the 
adoption  of  the  new  constitution  of  1ST9, 
depends  upon  the  qaestion  of  fact  whether 
there  was  or  was  not  an  organization  effected 
by  the  town  prior  to  the  new  constitution. 
If  no  organization  was  previously  effected,  - 
the  repeal  was  effective:  otherwise  not. — 
MeConnell  v.  Board  of  Supervisors,  7  CaL 
App.  3SS,  94  Pac.  891. 

§  6.    Incoipontlon  Proceeding!  In  Oenenl. 

[a]  The  board  of  Bapervisors  of  Los  An- 
geles eonnty,  npon  the  hearing  of  a  petition 
for  the  incorporation  of  the  city  of  Wilming- 
ton, under  the  general  act  of  1883,  signed  by 
the  reqoisite  number  of  residents  in  the 
locality  affected,  had  jurisdiction  to  decide 
the  fast  that  no  prior  organlEation  of  the 
town  was  effected,  and  to  declare  the  incor- 
poration of  the  city,  including  all  of  the 
territory  within  its  bonndaries,  withont  re- 
gard to  the  town  limits. — MeConnell  t. 
Board  of  Supervisors,  7  CaL  App.  385,  94 
Pac  891. 

g  8.    Obarten— Oonatrnctlan   and  Operation. 
[al  A   power  conferred  by  the  charter  to 
condemn  land  for  pnblie  nse  cannot  be  eon- 
OaLlMcMi— Ml 


■tmed  as  authoridng  public  ntility  enter- 
prises, such  as  the  famishing  of  water,  gas, 
and  light  for  the  general  use  of  the  inhab- 
itants; nor  does  the  provisiou  that  wncn  the 
eonncj]  shall  judge  It  necessary  to  take  pri- 
vate property  for  public  usee,  it  may  direct 
proceedings  by  the  city  attorney  under  title 
Vn  of  part  in  of  the  Code  of  Civil  Pro- 
cedure, make  the  provisions  of  that  code  part 
of  the  charter,  so  as  to  confer  npon  the  city 
the  power  to  supply  light  to  the  city  and  Its 
inhabitanta,— Hyatt  v.  Williams,  148  Cal. 
585,  84  Pac.  41. 

[b]  A  municipal  corporation  can  only  exer- 
cue  the  power  granted  in  its  charter  by 
express  words  or  by  necessary  or  fair  impli- 
cation from  the  powers  expressly  granted,  or 
essential  to  the  declared  objects  and  par- 
poses  of  the  corporation.  Any  fair,  reason- 
able doabt  concerning  the  existence  of  the 
power  is  resolved  by  the  courts  against  the 
corporation;  and  the  rale  of  strict  eonstms- 
tion  applies  to  powers  ont  of  the  usual  range, 
or  which  may  result  in  public  burdens. — 
Hyatt  V.  WUhams,  148  Cal.  G85,  84  Pac.  41. 

[c]  The  nse  of  the  words  "l^islative  au- 
thority" In  section  8  of  article  XI  as  to  pro- 
posed amendments  to  freeholders'  charters, 
was  not  intended  to  define  the  powers  of 
that  body  or  place  it  in  a  position  where  it 
would  be  beyond  restrictions  by  the  organio 
law  of  the  city.— In  re  Pfaler,  ISO  Ca..  71,  68 
Pac.  270. 

[d]  When  the  freeholders'  charter  o.'  San 
Francisco  waa  approved  by  the  legislature, 
it  became  the  organic  law  of  the  city  aud 
county,  and  superseded  the  previously  exist- 
ing charter,  and  all  laws  inconsistent  there- 
with, and  thereafter  the  city  and  county  was 
no  longer  subject  to  or  controlled  by  prerioua 
general  laws. — Burke  v.  Board  of  Tmsteea 
etc.,  4  Cal.  App.  235,  87  Pac.  421. 

[e]  Under  the  eonstitntional  amenument, 
the  act  of  1897  cannot  apply  to  any  ease  of  a 
citv  having  a  freeholder*'  charter,  and  can 
onI|f  apply  to  cities  and  to  their  charters 
which  have  organized  under  the  general 
scheme  embraced  in  the  municipal  incorpora- 
tion act,  subject  to  the  proper  construction 
and  effect  of  the  act  of  1897,  which  makes  it 
inapplicable  in  the  present  case. — City  oi  San 
Buenaventura  v.  McOaire,  8  Cal.  App,  497, 
97  Pac.  5ie,  528. 

B.  TEBHITOEIAL  EXTENT  AND  SUBDI- 
VISION, ANNEXATION  ANIi  DI- 
VISION. 

§  IL  Designation,  EstfttiUslimeiit  oi  Alten- 
Uon  of  BotuuUrlet. 
[a]  In  an  action  involving  the  loeatiua  of 
the  easterly  line  of  the  Presidio  reservation 
in  the  city  aud  county  of  San  Francisco,  un- 
der the  act  of  Congress  of  May  9,  1876,  by 
which  a  portion  thereof  relinquished  to  the 
city  was  described  as  "commenciug  at  the 
southeasterly  corner  of  said  Presidio  or  Fort 
Point  reservation,  and  thence  running  in  a 
direct  line  doe  north  to  the  shore  line  of 
the  bay  of  San  Francisco,  thence  westerly 
along  the  said  shore  line  to  a  point  eighty 
feet  westerly  of  the  easterly  line  of  the  said 
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of  tbtngi,  It  caniiot  bj  general  lawi  fix  tbe 
bonndBriea  of  mnaieip^  corporations.    It  can 

onlj'   provide     by    general     Uwi     a     method 
whereby   saeh    bouDdaries   may   bo   fixed   t~ 


Presidio,  or  Port  Point  reaervation,  as  «Btab- 

lished  by  the  TTnited  States  aathorities,  said 

eighty  feet  being  relinquished  for  a  public 

highway  or  street,  named  Lyon  street,"  it  is  .  .         _ 

held    tbst  the  easterly  line  of  the   reserva-      changed.    In  the  absence  of  any  other 

tion,   referred   to   in   the   act   "as   established       *-■*  — '  .-■—■..-.-■--   n.-  >-_-_i_. — 

by  the  United  States  authorities,"  was  the 
line  of  an  old  fence  extended  from  a  certain 
cannon  planted  on  May  17,  1850,  on  the  top 
of  the  hill,  near  the  present  sonth  east  era 
corner  of  the  reservation  and  running  thence 
northerly  to  the  bay  shore. — Budolf  Herman 
"      T.  City  and  Connty,  ISl  Cal.  6SS,  S9  Pae. 


169. 

§  12.    Asnftxation  or  Detachment  of  Tenl- 
toiy  aail  OonsoUdatloti. 

[a]  The  duty  of  the  board  of  trustees  to 
determine  whether  or  not  a  petition  for  an 
annexation  election  is  signed  by  a  sufficient 
number  of  electors  is  entirely  implied  from 
the  fact  tliat  it  has  no  power  to  order  the 
election  except  upon  a  petition  si^ed  by 
that  unmber.  The  statute  does  not  in  terms 
require  such  determination  or  require  any 
record  thereof  to  be  made.  It  is  the  petition 
signed  by  the  requisite  nnmber  that  gives 
the  power  and  creates  the  duty,  and  not  the 
determination  by  the  board  of  the  suffleieney 
of  the  petition. — People  t.  Town  of  Ontario, 
14S  Cal.  62S,  S4  Pac.  205. 

[b]  The  fact  that  portions  of  the  territory 
annexed  under  the  act  of  1889  were  uninhab- 
ited does  not  requite  that  proceedings  for 
such  portions  should  be  had  under  the  act 
of  189B  for  the  annexation  of  uninhabited 
territory,  where  the  land  annexed,  taken  as 
a  whole,  may  be  fairly  said  to  be  inhabited, 
••ince  the  act  of  1S99  expressly  provides  that 
"nothing  in  this  act  shall  be  deemed  to  re- 

feal  the  provisions  of  any  act  now  providing 
ar  the  annexation  of  inhabited  territory." 
People  y.  Town  of  Ontario,  148  Cal.  G25,  84 
Pae.  205. 

[e]  The  minnte  entry  of  the  board  need  not 
show  that  the  board  received  sworn  evidence 
as  to  the  genuineness  of  the  signatures,  or 
made  any  other  investigation  than  such  as 
may  reasonably  be  implied  from  the  words 
"talcen  np  and  disenssed,"  The  statute  makes 
no  provision  as  to  the  character  of  the  proof 
essentia]  In  such  a  ease. — People  t.  Town  of 
Ontario,  148  Cal.  025,  84  Pae.  209. 

[d]  An  implied  finding  is  conclusive  in  a 
quo  warranto  proceeding,  or  in  any  esse 
where  the  order  of  the  board  of  trustees  is 
collaterally  attacked. — People  v.  Town  of 
Ontario,  148  CaL  625,  84  Pac.  205. 

[e]  Held,  that  there  was  sulficient  evidence 
to  support  the  finding  of  the  trial  court  that 
the  petition  of  electors  for  the  annexation 
election  was  received  and  acted  apou  at  a 
regular  adjourned  meting  of  the  board  of 
trustees,  as  shown  by  the  minutes  thereof, 
nothing  appearing  at  the  trial  to  the  con- 
trary.—People  V.  Town  of  Ontario,  148  Cat 
625,  84  Pac  205. 

[fj  The  legislature  is  limited  by  the  consti- 
tution to  the  enactment  of  general  laws  under 
which  mnuici^at  corporations  may  be  created 
or  change  their  bonndaiiea.    From  the  nature 


^g]  The  fixing  of  the  boundaries  of  the  ter- 
riliory  to  be  annexed  is  not  a  "muDicipal 
function,"  within  section  13  of  article  22  of 
the  constitution.  The  eonstitntion  does  not 
provide  that  this  power  can  be  conferred  only 
on  some  legislative  body,  and  not  upon  the 
electors  of  the  locality  to  be  affected;  and, 
in  the  absence  of  such  provision,  the  question 
whether  it  shall  be  civen  to  one  or  the  other 
is  purely  one  of  policy,  upon  which  the  de- 
termination of  the  legislature  is  conclusive. — 
People  V.  Town  of  Ontario,  148  Cal.  825,  84 
Pac.  209. 

[h]  The  authority  of  the  legislature  to  pro- 
vide for  the  annexation  of  territory  to  ex- 
isting municipalities  is  derived  from  section 
0  of  article  XI  of  the  constitution,  under 
which  it  is  left  to  the  legislature  to  deter- 
mine, by  general  laws,  the  mode  in  which 
either  incorporation  or  annexation  shall  be 
accomplished. — People  v.  City  of  Los  An- 
geles, 154  CaL  220,  07  Pae.  311. 

[i]  Under  the  aet  of  Uarch  19,  1880  (State. 
1389,  p.  358),  providing  for  the  annexation 
of  territory  to  municipalities,  the  question 
whether  any  particular  territory  of  the  shape, 
extent,  and  character  fixed  should  be  annexed 
to  a  municipality  is  purely  political,  for  the 
fsxclueive  determination  of  the  voters  of  the 
municipality  and  of  the  territory  sought  to 
be  annexed,  and  witk  the  wisdom  of  such  de- 
termination the  courts  have  no  power  to  in- 
terfere. They  can  only  interfere  where  some 
substantial  provision  of  the  law  has  been  vio- 
lated, or  where  fraud  was  perpetrated  in  the 
matter  of  the  boundaries  or  the  extent  ol 
the  annexed  district. — People  v.  City  of  1jo» 
Angeles,  154  Cal.  220,  07  Pac  811. 

[j]  Under  that  law  a  consolidation  of  inii- 
.  nicipalitiea  cannot  be  effected  without  their 
consent,  and  if  they  consent  no  one  has  any 

Eound    to   complain    of   the    consolidation. — 
lople  V.  City  of  Los  Angelea,  154  Cai.  £20, 
97  Pac.  311. 

fk]  Under  the  annexation  aet  of  Uarch  19, 
1889,  there  is  no  limitation  upon  the  size 
and  shape  of  territory  proposed  to  be  an' 
neied,  its  adaptability  for  municipal  por- 
poses,  or  its  contiguity  to  another  municipal- 
ity except  the  limitation  that  no  territory 
which  forms  any  part  of  any  Incorporated 
city  or  town  shall  be  annexed.  The  act 
neither  expressly  nor  by  any  rule  of  con- 
struction prohibits  the  annexation  of  terri- 
tory so  as  to  make  it  contiguous  to  th« 
boundaries  of  another  mnnicipality.  On  the 
contrary,  the  act,  b^  providing  for  the  con- 
solidation of  municipalities  only  when  th«y 
are  contiguous,  contemplates  an  annexation 
of  territory  so  as  to  make  them  contiguous- — 
People  V.  City  of  Los  Angeles,  ISi  C«l. 
220,  97  Pac  311. 
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-  BnlniilaliRi  af  QoMtlon  to  Inbalk 


[&j  Where  the  statute  providad  wbftt  the 
notiee  shonld  eoatain  a«  to  the  foim  of  the 
ballot  aa  being  "for  annezation"  or  "agaiut 
annexation,'  or  "worda  equivalent  thereto," 
and  the  notice  foUovod  the  atatate,  the  fact 
that  the  ballota  actually  aied  eoctained  the 
words  "For  annexation — Tea"  and  "Tor  an- 
nexation— No"  could  not  make  them  mialead- 
ing,   and  the   statute  waa  aubatantiallj   eom- 

S'.d  with, — People  v.  Town  of  Ontario,  148 
.  625,  »1  Fac.  205. 
[b]  Where  the  resolntion  of  the  board  of 
trnatees  provided  for  an  election  to  be  held 
in  accordance  with  a  notice  of  election  which 
was  complete  in  every  reaped,  and  formed 
part  of  the  resolution  and  instructed  the 
clerk  to  have  it  printed  according  to  law  in 
certain  apeeified  papers,  leaving  nothing  to 
hia  diacretion,  and  the  notice  waa  given  In 
the  manner  ordered  bj  the  board,  and  waa 
aigned  by  the  acting  president  of  the  board, 
and  attested  by  the  town  clerk,  and  published 
by  order  of  the  board  and  in  conformity  to 
the  statute,  the  notice  and  publication  there' 
of  were  sufficient  to  answer  every  require- 
ment,— People  v.  Town  of  Ontario,  148  CaL 
625,  SI  Pao.  e05. 

!c]  The  provision  of  the  statute  for  notie« 
the  election  is  a  euSciect  provision  of 
notice.  No  notice  of  hearing  of  the  sub- 
misaion  to  the  vote  of  the  people  ia  required; 
nor  is  the  statute  unconstitutional  because 
it  does  not  reijuire  notice  of  the  bearing  of 
the  determination  by  the  council  whether  the 
petition  is  aufficiently  signed,  or  describes 
the  bonndariea  of  the  territory  to  be  annexed 
with  snfScient  clearness. — People  v.  Town  of 
OnUrio,  148  Cal.  625,  S4  Pae.  205. 

[d]  The  act  of  Uarch  19,  1S89,  providing 
for  the  anoexation  of  territory  to  incor- 
porated towns  and  cities,  does  not  in  its  pro- 
viaion  for  a  vote  by  the  people  of  the  town 
or  city,  and  also  of  the  people  of  the  territory 
to  be  annexed,  comprise  any  unwarranted 
delegation  of  legislative  power. — People  v. 
Town  of  Ontario,  148  Cal.  825,  81  Pac.  205. 

[e]  Where  the  scheme  of  the  city  had  in 
contemplation  the  acquisition  of  several  dis- 
tinct parcels  of  land  widely  separated  for 
park  purposes,  the  abject  to  be  accomplished 
was  single  in  its  purpose,  and  under  the  act 
of  1901  the  municipal  authorities  had  discre- 
tion to  submit  at  the  special  election  held 
under  the  act  the  question  of  the  acquisition 
of  all  of  such  lands  as  a  single  proposition  to 
be  voted  on. — City  of  Oakland  v.  Thompson, 
151  CaL  672,  91  Pac.  387. 

[f]  The  failure  to  stamp  the  cross  in  the 
Totiue  square,  and  the  stamping  of  the  same 
anywhere  between  the  parallel  lines  indicat- 
ing "For  annexation"  or  "Against  annexa- 
tion" does  not  make  the  croas  a  "distinguish- 
ing mark." — Haskell  v.  City  of  Long  Beach, 
153  Cal.  543,  96  Pac.  92. 

[g]  Under  the  statute  of  18S9,  aa  amended 
in  1B05,  providing  for  the  annexation  of  ter- 
ritory to  incorporated  cities  and  towns,  and 
for  the  holding  of  a  apeeial  election  for  that 
purpoae,  and  making  the  general  law  appli- 


eable,  ao  f ur  u  may  b«  practieable,  to  the 
ballots  used  at  such  election,  the  opening 
and  closing  the  polls  and  the  holding  and  con- 
ducting of  such  election,  the  counting  of 
ballots,  and  making  of  retnma  by  the  election 
board,  ia  not  intended  to  make  the  general 
law  applicable  to  the  mode  of  marking  the 
ballots  so  aa  to  Indicate  the  intention  of  the 
voters  as  to  the  proposition  submitted  to 
them  for  or  against  annexation,  and  they 
may  expresa  auch  intention  by  marking  the 
ballot  in  any  manner  which  will  indicate  it. 
HaskeU  v.  aty  of  Long  Beach,  153  Cal.  643, 
96  Pae.  92. 

[h]  A  direction  in  the  notiee  of  election 
that,  "to  vote,  stamp  the  crosa  in  the  voting 
square,"  etc.,  ia  directory  merely,  and  non- 
compliance therewith  wO]  not  invalidate  a 
ballot  so  long  as  it  appears  from  any  mode 
of  stamping  the  ballot  that  the  voter  haa 
indicated  his  choice  to  vote  for  or  against 
annexation. — Haskell  v.  City  of  Long  Beach, 
153  Cal.  543,  96  Pac  9S. 

[i]  A  notice  of  the  apeeial  election  to  de- 
termine the  question  of  annexation,  which  is 
publiahcd  for  four  weeks  prior  to  the  elec- 
tion, in  strict  accordance  with  the  annexation 
act,  is  sufficient.  It  is  not  required,  by  rea- 
son of  the  provision  of  section  1094  of  the 
Political  Code,  that  registration  for  any  elec- 
tion shall  cease  for  a  period  of  forty  days 
prior  thereto,  that  notice  of  the  special  elec- 
tion should  have  been  given  long  enough 
prior  to  such  period  of  toity  daya  so  as  to 
afford  every  qualified  elector  a  reasonable 
opportunity  to  register  in  the  interim. — Peo- 
ple V.  City  of  Los  Angeles,  164  Cal.  220,  07 
Pac  311. 

[j]  The  provision  of  the  charter  of  the  city 
of  Lios  Angeles  that  all  elections  shall  be  or- 
dered by  ordinance,  which  shall  be  published 
ten  days,  only  has  relation  to  elections  which 
are  had  entirely  in  the  city,  and  has  no  ap- 
plication to  an  election  for  the  annexation  of 
territory  to  the  municipality,  which  is  held 
at  once  within  and  without  tbe  city.  The 
annexation  act  does  not  provide  any  method 
by  which  the  election  shall  be  ordered,  and 
the  legislative  body  of  the  city  might  order 
it  either  by  ordinance  or  by  resolution. — 
"       '  City  of  Los  Angeles,  154  CaL  220, 


97  I 


I.  3U. 


[k^  Annexation  of  territory  to  a  municipal- 
ity 18  not  a  municipal  affair,  as  that  term  i* 
used  in  the  constitution,  and  the  proceedings 
thereon,  including  all  matters  appertaining  to 
the  special  election  to  determine  the  question, 
and  the  form  and  time  of  notice  thereof,  are 
controlled  by  the  general  act  of  March  IB, 
1S89,  and  not  by  conSictin^  provisions  of  the 
charter  of  the  municipality  to  which  the 
annexation  is  to  be  had. — People  v.  City  of 
Lob  Angeles,  154  Cal.  220,  97  Pac.  31L 

[1]  The  voters  of  the  territory  to  be  an- 
nexed, together  with  the  voters  of  the  munici- 
Satity,  is  the  body  to  which  the  legislature 
ad  left  the  determination  of  the  matter  of 
the  annexation.  In  the  preaent  ease,  two 
hundred  and  thirteen  votes  east  in  favor  of 
the  annexation,  in  the  annexed  territory,  is 
a  sufficiently  fair  and  competent  body  to  de- 
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C.  AMENDMENT,  REPEAL  OE  POB- 
FEITUHB  OF  CHAETEE  AND  DISSO- 
LUTION. 

§  17.  Bepftftl  ta  Foifaltnio  of  Obutot  and 
Piwolntloii. 

[a]  The  dilatory  setion  of  tha  board  ia 
fixing  the  date  of  the  election  for  disineor- 
poration  at  bo  remote  a  time  cannot  be  nrged 
in  a  propel  proceeding  againit  the  board,  aa 
aach,  as  an  excase  why  a  writ  of  mandate 
ahoold  not  tseue  directing  the  board  of  trnt- 
teei  to  perform  a  plain,  express  dntj  pro- 
vided by  the  Btatnte.— Taylor  t.  Burke,  6  Cal. 
App.  Z2S,  61  Pac.  814. 

[b]  A  petition  for  a  writ  of  mandate  to 
compel  individuals,  who  are  membera  of  the 
board  of  trustees  of  a  manicipal  corporation 
of  the  aixth  class,  to  rescind  the  action  of 
the  board  fixing  a  remote  date,  fixed  by  stat- 
ate  for  the  election  for  tmatees,  aa  the  date 
Of  voting  for  the  ditinc or po ration  thereof 
nuder  an  application  of  taxpayers,  and  to 
compel  tha  board  to  order  an  election  for  that 

Eurpoae,  is  .inaufilcient.  Such  action  can  only 
e  taken  by  the  board  of  trustees  as  such, 
and  the  board  is  a  necessary  party  defend- 
ant, and  demnrrera  to  the  petition  for  not 
running  against  the  board  mnat  be  sustained. 
Taylor  T.  Burka,  6  CaL  App.  228,  »1  Pac 
814. 


80UB0B  07  AND  LIUITATIOH  OF  POWER  OB 

AUTHORITT,  I  la. 
PABTICULAK  ACTS,  |  21. 
OONTROL  BT  THE  OOITBTS,  t  S3. 
DELEOATIOH   OF   POWKR,  |  3S, 

S  19.  Sotirca  of  and  LlmltkUott  of  Power  « 
Anttaorlty- 
[a]  Section  II  of  article  'SI  of  the  eonstitn- 
tion  of  this  state,  providing  that  "Any  county, 
city,  town,  or  township  may  make  and  en- 
force within  its  limits  all  aueh  local,  police, 
sanitary,  and  other  regulations  as  are  not  in 
conflict  with  general  laws,"  while  it  grants 
a  local  police  power,  grants  it  to  the  body 
politic  and  not  to  the  city  eonncil  aa  sneh, 
and  does  not  determine  the  mode  of  the  ex- 
ercise of  anch  power.  The  matter  is  left  to 
the  determination  of  the  city  or  town,  in 
accordance  with  the  provisions  of  ita  ehar- 
ter.— In  re  Pfaler,  150  Cal.  71,  88  Pac,  270. 

§  21.    Particnlar  Acta. 

[a]  A  city  charter  which  gives  authority  to 
the  council  to  provide  for  and  regulate  the 
lighting  of  etreeta,  avenuea,  and  public  placea, 
and  to  provide  for  such  lights  as  are  neces- 
sary for  the  transaction  of  public  business, 
does  not  anthorixe  the  city  to  establish  a 
plant  for  furnishing  light  to  the  inhabitant* 
generally  for  their  private  use. — Hyatt  v. 
Williams,  148  Cal.  S8C,  84  Pae.  41. 

[b]  In  the  exercise  of  the  power  conferred 
on  the  city  of  Loa  Angeles  by  its  charter 
(State.  18S»,  p.  4S5,  tec.  2,  subda.  7,  15),  to 


aeqnire  water  and  water  righta,  within   or 

without  the  city,  for  the  use  of  ita  inhabi- 
tants the  city  has  the  right  to  bu^  from 
any  corporation  or  person  engaged  u  *np- 
plying  water  for  public  use  outaide  the  city 
any  surplus  water  which  anch  corporation  or 
person  might  posaess,  and,  if  necessary,  in 
order  to  obtain  such  surplus,  the  city  might 
purchase  the  entire  water  supply  of  aueh 
person  or  corporation,  and  the  water  plant 
or  aystem  uaed  in  connection  with  it,  so  that, 
after  operating  the  system  and  supplying 
the  persons  entitled  to  use  the  water,  it  could 
devote  the  surplus  to  the  use  of  the  inhabL- 
tauts  of  the  city.  And  on  a  demurrer  to  the 
complaint,  in  an  action  against  the  city  as 
the  auccessor  of  such  a  corporation,  to  en- 
force ita  obligations  to  furnish  auctt  water 
outside  of  the  limits  of  the  city,  it  will  be 
preanmed  that  the  acquirement  of  such  water 
plant  by  the  eity,  and  the  operation  of  the 
system,  were  nectasary. — Fellows  v.  City  of 
Los  Angeles,  ISl  CaL  92,  90  Pac.  137. 

[c]  In  construing  what  powers  are  necea- 
aary,  incidental,  or  fairly  to  be  implied  from 
the  powera  ezpreaaly  given  to  the  city  of 
Pasadena  by  its  charter,  respecting  the  ac- 
quisition of  a  water  system,  it  ia  proper  to 
consider  the  eouditions  aurrounding  the  city 
at  the  time,  and  the  court  will  take  judieid 
notice  that  the  two  cities  are  situated  in  a 
comparatively  arid  region,  the  available  wa- 
ters of  which  are  already  applied  to  valuable 


679, 


)  Pac.  4B0. 


§  22.    Control  by  tlie  Oonita. 

(•]  It  ii  a  queation  of  local  poliey  with 
each  atate  to  determine  what  its  political 
aubdivisions  shall  be,  and  what  shall  be  the 
extent  and  character  of  their  powera,  and 
the  manner  of  their  exercise^  and  to  what 
extent  the  people  of  a  municipality  shall  be 
allowed  to  participate  directly  in  the  govern- 
mental function  of  legislation  therefor.  In 
the  determination  of  thoae  questiona  the  en- 
tire body  politic  known  aa  the  atate  haa  ab- 
aolnte  power,  and  the  eonrta  have  nothing 
to  do  with  that  queation  of  policy. — In  re 
Pfaler,  ICO  Cal.  71,  88  Pac.  270. 

S  23.    Delegation  of  Power. 

[a]  As  to  snch  local  legislation  as  may  not 
be  included  in  the  constitutional  grant,  tha 
creation  of  municipalities,  with  power  to  ex- 
ercise local  self-government  is  not  a  forbid- 
den delegation  of  levels tive  power,  it  being 
within  the  constitutional  power  of  the  legis- 
lature to  provide  for  municipal  corporations, 
and  the  approval  by  the  legislature  of  a 
freeholders'  charter  delegating  legislative 
power  to  the  city  is  expressly  authorised  by 
the  constitution.— In  re  Pfaler,  190  Cal.  71, 
88  Pae.  270. 

in.    LEGISLATIVE  OOHTBOL  OF  tSUKlO- 
IFAL  AOTS,  EIQHTS  AHD  t.ta^tt.t- 

TIBS. 

§  24.    In  OenenL 

[a]  The  Jurisdiction  of  offenses  defined  by 
■tate  law  must  be  regulated  by  state  law,  and 
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cannot  be  altered  or  qoalifled  br  uxy  pro- 
viaion  of  a  freeholder!'  charter.  (Per  Beatty, 
C.  J.,  and  Hetishaw  J.) — Robert  v.  Polica 
Court,  148  Cal,  131,  83  Pac.  838. 

[b]  A  freaholders'  charter  of  a  municipal 
corporation  framed  and  adopted  under  ttie 
proTisioQB  of  leetion  S  of  article  XI  of  the 
constitution,  and  approved  by  the  legielatnre, 
ma;  incorporate  the  procedure  IcDonn  ae  the 
"initiative  and  referendum,"  so  aa  to  author- 
iza  the  majority  of  the  elector*  at  the  ballot- 
box  to  participate  directly  in  the  enactment 
of  local  laws;  and  such  procedure  is  not  in 
Tiolation  of  any  provision  of  the  state  con- 
stitution, nor  of  the  proviiion  of  section  4 
of  article  IV  of  the  constitution  of  the  United 
Statea,  providing  that  "The  United  States 
■ball  guarantee  to  every  state  in  this  Union 
a  republican  form  of  government."  That 
section  does  not  prohibit  the  direct  exer- 
cise of  legislative  power  by  the  people  of  a 
subdivision  of  tbe  state  in  strictly  local  af- 
fairs.—In  re  Pfftler,  150  CaL  71,  88  Pae. 
370. 

[c]  The  fact  that  tbe  initiative  and  referen- 
dnm  conferred  in  a  freeholders'  charter  is  not 
conferred  In  the  general  municipal  corpora- 
tion act  does  not  aSeet  its  validity.  As  to 
municipal  affairs,  it  is  sufficient  that  a  char- 
ter is  consistent  with  the  constitution.  The 
provision  of  the  constitution  for  a  freehold- 
ers' charter  is  distinct  from  the  grant  of 
power  under  the  municipal  eorpoiation  act, 
and  cannot  be  affected  by  its  provisions. — 
In  re  Pfaler,  150  ijal.  71,  88  Pac.  270. 

[d]  The  initiative  and  referendum  by  the 
people  is  not  within  the  provision  of  section 
13  of  article  XI  of  the  constitution  prohibit- 
ing the  delegation  of  power  to  "a  special  com- 
mission" to  perform  any  "municipal  func- 
tions." The  aggregate  body  of  qualified  elec- 
tors cannot,  under  onr  constitution,  be  held 
to  be  "a  special  commission'  within  tbe  mean- 
ing of  that  provision, — In  re  Pfaler,  150  Cal, 
71,  88  Pac.  270. 

Je]  The  objection  that  the  expense  of  an 
ection  may  prevent  tbe  proper  exercise  of 
the  police  power,  by  making  the  city  indebt- 
edness thereby  incurred  in  excess  of  the  pro- 
Tision  of  section  IS  of  article  XI  of  the  state 
constitution,  is  not  tenable.  It  must  be  pre- 
dnmed  that  the  municipality  will  provide  the 
funds  necessary  for  the  administration  of  its 

Kvemment,— In  re  Pfaler,  150  Cal,  71,  88 
c,  270. 
[f]  The  effect  of  sabdivisiou  1  of  section 
8U  of  article  ZI  of  the  constitution,  as 
amended  in  18S6,  was  to  make  the  matter  of 
meh  police  courts  purely  a  municipal  affair 
as  to  any  city  baving  a  freeholders'  charter, 
which  subsequently  made  appropriate  provi- 
sion in  its  charter  for  such  courts.  Jurisdic- 
tion as  to  such  courts  could  not  coexist  in 
both    the   legislature   and   the   city,   and    the 

Sro vision  for  the  assumption  of  such  juris- 
iction  by  the  city  necessarily  contemplated 
tbe  removal  of  the  same  from  the  legisla- 
ture whenever  the  jurisdiction  was  assumed 
by  tbe  city;  and  an^  act  of  the  legislature 
relative  to  such  subject  matter  would  neces- 
•arily  be  Inconsistent  with  a  charter  provi- 
sion in  regard  to  the  tama  anbject  matter. 


As  to  such  matters  as  tbe  conatitntion  an- 
thorizes  to  be  provided  for  in  freeholders' 
charters,  the  provisions  of  the  charter  are 
supreme,  under  section  6  of  article  XI  of 
the  constitution,  superseding  all  laws  incon- 
sistent therewith,  and  being  exempt  from 
any  control  by  any  subsequent  act  of  tbe 
legislature. — Graham  v.  Mayor  etc.  of  Fresno, 
ISl  Cal,  465,  91  Pae.  147. 

[g]  Tbe  provisions  of  that  charter  prohibit- 
ing certain  uses  of  municipal  moneys,  re- 
quiring tbe  municipal  officers  to  keep  tbe 
same  m  their  poaseasioD,  and  prescribing  the 
manner  in  which  the^  shall  keep  them,  re- 
late purely  to  municipal  affairs;  and  under 
the  municipal  affairs"  amendment  to  sec- 
tion 6  of  article  XI  of  the  constitution, 
adopted  in  1S96,  such  provisions  in  a  free- 
holders' charter  are  paramount  to  any  law 
enacted  by  tbe  state  legislature,  and  tbe  legis- 
lature is  without  power  to  enact  any  law 
infringing  thereon. — Bothschild  v,  Bantel,  152 
Cal.  5,  SI  Pae,  803. 

[h]  Section  16^  of  article  XI  of  the  consti- 
tution, adopted  November  6,  1906,  declaring 
that  "all  money  belonging  to  the  state,  or 
to  any  county  or  municipality  within  this 
state,  may  be  deposited  in  any  national  bank 
or  banks,  within  this  state,  or  in  any  bank  or 
banks  organized  nnder  the  laws  of  this  state, 
in  such  manner  and  under  such  conditions  as 
may  be  provided  by  law,"  does  not  empower 
the  legislature  to  enact  a  law,  such  as  the  act 
of  March  23,  1907,  which  would  authorize  a 
municipal  corporation,  such  aa  the  city  and 
county  of  San  Francisco,  organized  under  a 
freeholders'  charter,  to  deposit  its  municipal 
funds  in  such  banks   contrary  to  an  express 

Srovision  of  its  charter  denying  it  such  power. 
otbschild    v.   Bantel,    152   Cal.   5,   91    Pac. 
803. 

[i]  The  grant  made  In  aection  8^  of  the 
constitution  is  merely  permissive.  If  a  free- 
holders' charter  has,  pursuant  thereto,  cre- 
ated a  police  court,  the  legislature  cannot 
create  within  the  city  another  police  court 
maintainable  at  the  city's  expense.  Bat 
where  the  city  has  not  used  such  permission 
the  legislature  has  power,  under  section  1  of 
article  VI,  to  establish  police  or  other  "in- 
ferior courts"  in  any  incorporated  city  or 
town,  and  to  make  the  salaries  and  ofGce 
expenses  of  the  judges  or  justices  thereof  a 
charge  upon  the  city  treasury. — Fleming  v. 
Eance,  153  CaL  162,  94  Pac.  620. 


e  pro 

tion  S^  of  article  XT  of  the  constitution,  as 
amended  in  1896,  authorizing  a  freeholders' 
charter  of  a  etty,  adapted  under  the  author- 
ity given  by  section  8  of  that  article,  to 
provide  "For  the  constitution,  regulation, 
government,  and  jurisdiction  of  police  courts, 
and  for  the  manner  in  which,  the  times  at 
which,  and  the  terms  for  which  the  judges 
of  such  courts  shall  be  elected  or  appointed, 
and  for  tbe  compensation  of  said  judges  and 
of  their  clerks  and  attaches,"  being  limited  in 
terms  to  police  courts,  did  not  restrict  in  the 
olighteat  degree  the  power  of  tbe  legislature 
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to  provide  for  jnaticea'  coorts  in  cities  and 
towDB,  ai  part  of  the  genera]  Btate  lyatem 
of  juaticM'  conrtH. — Qraham  t.  Mayor  etc. 
of  Fresno,  151  Cal.  463,  SI  Pac  147, 

ib]  Aa  reap«eta  proaeeutiona  for  vtolationi 
the  city  charter  and  city  ordinancea,  the 
regulation  thereof  bj  the  city  is  a  "moniei- 
pal  affair,"  within  aection  6  of  article  21  of 
the  eonstitutioB;  and  where  the  city  charter 
regulates  that  matter,  and  imposes  the  duty 
npou  the  city  attorney  to  prosecute  all  Bucn 
violation  a,  the  charter  must  control  a  general 
Statute  imposing  aueh  daties  upon  the  dia- 
triet  attoiaey,  and  such  atatute  is  ineffective. 
Fleming  v.  fiance,  153  Cat.  162,  91  Pac.  620. 
[c]  Under  aeetion  11  of  article  XI  of  the 
eonstitution  authorizing  any  eonnty,  eity  or 
town  to  "make  and  enforce  within  ita  lim- 
its all  such  local,  police,  sanitary  and  other 
regulations  as  are  not  in  conflict  with  general 
laws,"  a  municipal  ordinance,  the  enforce- 
ment of  which  la  in  direct  eoofltct  with  a 
subsequent  seneral  law  on  the  same  subject 
matter,  is  thereby  avoided. — In  re  Desanta, 
S  Cal.  App.  295,  90  Pac.  lOET. 


S  seVg.    OrdlmuicM — Formal  BeqolsItM. 

[a^  It  is  not  easential  to  the  validity  of  an 
ordinance  that  it  should  state  or  indicate  the 
power  in  execution  of  which  it  was  passed, 
nor  that  the  reason  for  its  enactment  be 
aet  out,  where  the  legislative  or  constitutional 
anthority  for  the  passage  of  the  ordinance 
doea  not  expressly  require  it;  and  a  miaie- 
cital  in  an  ordinance  of  the  aource  of  power 
to  enact  it  doea  not  affect  ita  validity,  if  in 

Eint  of  fact  the  power  to  enact  it  existed. — 
[  parte  Yung,  7  Cal.  App.  440,  M  Pac.  5M. 

V.    OFFICERS,    AOEMT8    AJSJ}    EH- 
FLOTEES. 

KDLES  AND  ItEOni.ATI0NS  IK  QEHEBAL,  I  4S. 
DE  PAOTO  OPFICEKS,  I47«. 
APPOINTMENT  OR  EMPLOYMENT,  |  *8. 

ATTORNEY  OR  SPECIAL  COONSEL.  }  <B. 

BE8IONATION  OB  KEMOVAL  OF  OFFIOEB  AND 

ABOLITION  OP  OFFICE,  )  SI. 
RECALL  AND  PKCEEDINOB  THEREON,  f  Slit. 
SALARIES  AND   COUFENSATIOIT  IN  QENEHAU 

PENSION      AND      BELIEP      FUNDS      AND 

CLAIMS  THERETO,  1  6*. 

ADTHORITT  AND  POWERS  OP  OPFICEBB,  |  SB. 
DDTIES  AUD  LIABILITIES.  I  E7. 
lilABILITIES    ON    OFFICIAL    BONDS,    AKD    AC- 
TIONS THEREON,  I  S8. 

§  16.    Bulea  and  Bagnlatlatu  In  a«netaL 

[a]  Under  article  7,  chapter  3,  section  1,  of 
the  charter  of  the  city  and  county  of  San 
Franciaco,  giving  the  board  of  police  com- 
misaiouera  power  to  establiah  reasonable 
rulea  for  the  government  and  diacipHne  of 
the  police  department,  aud  chapter  7  there- 
of, authorizing  the  punishment  for  a  viola- 
tion of  aucb  rules  by  reprimand,  fine,  or  dia- 
missal  from  the  department,  the  board  of 
police  commissi  oners  has  power  to  provide 
"that  any  member  of   the  police  department 


neglecting  to  pay  any  debt  owing  by  him 
shiUl,  on  complaint  by  one  of  his  creditors, 
be  punished  by  reprimand,  or  fine,  or  by  dia< 
missal  from  the  police  department."-— CI  en 
V.  Board  of  Polies  Commissioners,  3  CaL  App. 
174,  84  Pae.  672. 

[b]  The  board  of  poUee  eommisaioners,  be- 
fore punishing  for  violation  of  such  mle,  is 
not  reqnired  to  wait  until  a  court  bas  passed 
on  the  question  of  the  indebtednaas  of  the 
policeman,  nor  Ja  ita  Juriediction  affected  by 
the  fact  that  after  the  charge  against  the 
policeman  had  been  lodged,  and  the  evidence 
taken,  he  filed  hia  petition  in  bankruptcy. — 
Cleu  V.  Board  of  Police  Commissioners,  3  Cal. 
App.  174,  84  Pac.  072. 

S  47yi.    Do  Facto  Ofllcers. 

[a]  There  cannot  be  two  de  facto  inenm- 
benta  of  one  office  at  the  aame  time,  and 
where  two  are  acting  simultaneously,  each 
under  claim  of  right,  that  one  alone  will  be 
recognized  who  appears  to  liave  the  better 
legal  title.— McKanuay  v.  Horton,  151  Cal. 
711,  121  Am.  St.  Bep.  146,  SI  Pae.  698,  IS 
L.  E.  A.,  N.  S.,  661. 

S  48.    Appointment  or  Employment. 

[a]  The  secretary  of  the  mayor  of  the  city 
and  county  of  San  Franeisco  holda  hia  posi- 
tion ooly  during  the  mayor's  pleasure,  and 
he  is  removed  from  olSce  whenever  a  new 
aecretary  ia  appointed  and  aaaumea  the  da- 
tiea  of  the  office. — McEannay  v.  Horton,  I.^l 
Cal.  Til,  121  Am.  St.  Bep.  146,  91  Pac.  598, 
13  L.  R.  A.,  N.  S.,  661. 

[b]  Where  there  are  two  persona  each  claim- 
ing to  be  the  de  facto  mayor  of  the  city 
ana  county  of  San  Franciaco,  each  of  whom 
has  appointed  a  different  person  as  his  sec- 
retary, the  sit  nation  is  one  of  sufficient 
urgency  to  warrant  the  maintenance  by  one 
of  such  appointeea  of  a  proceeding  in  man- 
damas  against  the  auditor  for  the  approTal 
of  iiis  claim  for  salary,  in  which  it  may  b« 
Incidentally  determined  who  is  the  de  facto 
mayor, — McKannay  v,  Horton,  151  Cal.  711, 
121  Am.  St.  Bep.  14S,  91  Pae.  598,  13  L.  B. 
A.,  N.  a,  661. 

Ic]  The  charter  does  not  provide  that  %  reg- 
arly  appointed  clerk  wno  has  been  ap- 
pointed as  such  in  any  department  becomes 
entitled,  after  the  expiration  of  hia  term 
therein,  to  hold  a  aimilar  or  any  position  in 
any  other  office  or  department  of  the  munici- 
pal government;  but  it  is  clear  that  the  head 
of  each  department  may  appoint  his  own  sub- 
ordinates and  aasistanta,  after  requiaition  by 
bim  and  certification  by  the  civil  service  com- 
mission.— Bodrigue    t.    Bogers,    4    CaL    App. 

257,  87  Pac.  S63.  

[d]  Sectiona  10  and  IS  of  article  xm  of 
the  San  Francisco  charter,  providing  for  reg- 
ular appointmenta  of  clerks,  after  probation, 
and  that  no  regular  appointee  ahall  be  re- 
moved except  for  cauae  after  written  cbargaa 
and  hearing,  are  to  be  construed  with  other 
proviaiona  of  the  charter  fixing  the  regular 
term  of  appointment,  and  a  regular  appointee 
in  any  department  is  thns  protected  only  dur- 
ing hia  term,  after  the  expiration  of  which 
he  i<  to  be  deemed  do  longer  an  employee. 
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and  111117  be  Baljeeted  to  a  new  eiamiiiatloii 
Bud  again  appointed  aecoiding  to  the  rela- 
tive exeellence  of  hit  new  atandiog,  withont 
regard  to  priority  of  examination. — Bodrigue 
y.  Bogera,  4  Cal.  App.  257,  87  Pae.  S63. 

S  49.    >  Attomar  or  Spodal  OoniueL 

[b]  If  the  proaecnting  attoTne;^  and  hii  u- 
aistanta,  when  acting  at  request  of  the  city 
attorney,  act  aa  his  depntiea,  that  does  not 
anthorize  them  to  enforce  a  elaim  againit 
the  eitj,  where  there  ie  nothing  in  the  char- 
ter or  in  any  city  ordinance  allowing  such 
lie pn ties  to  receive  salaries  payable  out  of 
the  city  treasury. — Fleming  t.  Hance,  153  Cal. 
162,  Bl  Pae.  620. 

\b]  TJndn  the  charter  of  the  city  of  San 
Diego,  the  prosecution  for  violation  of  munici- 
pal ordinances  devolvei  wholly  npon  the  city 
attorney;  and  an  ordinance  providing  for 
the  office  of  Hpccial  prosecutor  for  such  vio- 
lations, at  a  fixed  eaUry,  and  referring  the 
appointment  thereof  to  the  city  eonncll,  is 
nnauthorized  and  void,  either  as  an  attempt 
to  create  an  office  or  a  liability  by  employ- 
ment.— DadmuQ  v.  City  of  Ban  Diego,  9  Cal. 
App.  549,  99  Pae.  9S3. 

§  51.    Bedgmatlon  or  Bemoval  of  Officer  and 
Abolition  of  Office. 

!a]  Where  the  mayor  of  the  city  and  eonnty 
San  Francisco  bad  been  tried  on  a  charge 
of  felony,  a  verdict  of  guilty  thereof  had 
been  returned  and  entered  against  him,  and 
judgment  entered  thereon,  which  had  been 
duly  certified  to  the  board  of  supervisors, 
who  thereupon  declared  the  office  vacant, 
then,  if  not  before,  ha  was  convicted,  and 
the  event  had  occurred  which,  by  the  terms 
of  the  statute  and  of  the  charter,  vacated 
the  office. — McEannay  v.  Horton,  151  Cat. 
711,  121  Am.  St.  Rep.  146,  91  Pae.  598,  13 
L.  B.  A,,  N.  S.,  661. 

[b]  The  operation  of  the  judgment  convict- 
ing the  mayor  of  a  felony,  bo  far  as  it  cre- 
ated a  vacancy  in  the  office,  was  not  sus- 
pended by  the  perfecting  of  an  appeal  from 


prior  to  the  election  by  the  board  of  super- 
visora  of  a  sacceagor  to  fill  the  vacancy  in 
the  office  and  prior  to  its  declaration  of  a 
vacancy  therein. — McKannay  v.  Horton,  151 
Cat.  711,  121  Am.  St.  Bep.  146,  Bl  Pae.  598, 

13  L.  B,  A.,  N.  8.,  eei. 

[e]  By  section  10  of  article  XTI  of  the 
charter  of  the  city  and  county  of  San  Fran- 
cisco, and  by  section  996  of  the  Political 
Code,  the  office  of  mayor  of  such  city  and 
eonnty  ipso  facto  became  vacant  upon  the 
conviction  of  the  incumbent  of  a  felony, — 
McKannay  v.  Horton,  151  Cal.  711,  121  Am. 
St.  Bep.  146,  91  Pae.  698,  IS  L.  B.  A.,  N.  S., 
661. 

[d]  The  chief  of  police  ii  only  a  mnnici- 
psl  officer,  whose  dnties  pertain  to  the  city, 
and  hia  removal  ia  a  municipal  affair  that 
coDcema  only  the  municipality, — Dinan  v. 
Snperior  Court,  6  Cal.  App,  217,  91  Pae,  806. 

[e]  The  freeholders'  charter  of  the  city  and 
county   of   San  Francisco,   adopted   in   por- 


snance  of  the  eonatitntion,  and  approved  by 
the  legislature,  provides  an  exclusive  mode 
of  proeednre  for  the  removal  of  the  chief 
of  police  for  miscoBduet  in  office.  The  nro- 
visions  of  the  charter  supersede  the  provi- 
siona  of  the  Penal  Code  conflicting  there- 
with, and  prohibition  will  lie  to  restrain  the 
superior  court  from  nroceeding  under  the 
Penal  Code  to  oust  the  chief  of  police  for 
alleged  miaeondaet  in  office. — Dinan  v,  Su- 
perior Court,  6  Cal,  App.  217,  91  Pae.  806. 

§  filVt.    Secall  and  Proceadlnga  Tliareon. 

[a]  The  certifleate  of  the  city  clerk  required 
by  the  charter  that  he  has  compared  the 
namea  on  the  petition  of  electors  of  the  dis- 
trict for  recall  of  the  officer  named  with  the 
great  register  of  the  county,  and  has  found 
the  petition  to  be  eafficlent,  shows  a  proper 
exercise  of  the  authority  devolved  on  the 
city  clerk  to  hear  and  determine  the  suffi- 
ciency of  the  petition,  from  whose  determina- 
tion no  appeal  is  provided. — Good  v.  Common 
Council  of  the  City  of  San  Diego,  5  Cal.  App. 
265,  90  Pae.  44. 

[b]  The  recall  petition  of  the  twenty-five 
per  cent  of  electors  ia  only  required  to  con- 
tain a  general  statement  of  the  grounds  of 
diasatisfaction  on  which  the  removal  is 
aought,  and  it  is  anfficieut  that  it  appears  in 
general  terma  that  the  offisial  conduct  of 
the  officer  whoae  recall  is  aought  haa  been 
in  opposition  to  the  will  and  preferences  of 
his  constituents  and  obstruetive  to  the  best 
interests  of  the  city. — Qood  v.  Common  Coun- 
cil of  the  City  of  San  Diego,  5  Cal.  App.  265, 
90  Pae.  44. 

[c]  Where  a  municipal  charter  provides  that 
the  holder  of  any  elective  office  may  be  re- 
moved at  any  time  by  the  electors  qualified 
to  vote  for  a  successor,  subject  to  the  con- 
dition that  twenty-flvc  per  cent  of  the  elec- 
tors of  the  district  express  their  disapproval 
of  hia  action  npon  aome  measure  or  as  to 
some  policy,  and  demand  that  he  be  sustained 
by  a  vote  of  eonSdence  or  retire,  the  char- 
ter does  not  contemplate  an  ordinary  "re- 
moval for  cause,"  but  by  virtue  of  the  char- 
ter provision,  every  elective  officer  elected 
after  the  provision  was  adopted  holds  his 
office  subject  to  the  condition  aubseqnently 
expressed  therein.— Good  v.  Common  Council 
of  the  City  at  San  Diego,  S  Cal.  App.  265, 
90  Pae,  44. 

§  62,    Salaries  and  Compensation  In  Owaani. 

[a]  City  marshal  of  city  of  the  sixth  claas 
is  paid  for  all  duties  imposed  on  him  by  sec- 
tion 655  of  the  municipal  corporation  act,  by 
the  salary  fixed  by  the  board  of  trnatees, 
under  that  act,  and  cannot  exact  fees  for  ser- 
vices rendered  in  the  recorder's  court. — Mun- 
deU  V.  Pasadena,  87  Cal.  520,  25  Pae.  1061. 

[b]  The  statute  creating  a  police  court  in 
the  city  of  Los  Angeles,  in  so  far  as  it  pro- 
vides that  the  salary  of  the  prosecuting  at- 
torney required  to  attend  thereupon  and  con- 
duct all  criminal  eaaei  therein,  shall  be  a 
charge  upon  the  city  treasury,  is  invalid. 
The  prosecuting  attorney  is  no  part  of  the 
eonrt  for  that  purpose;  and  in  prosecuting 
public  offenses  of  which  it  has  jurisdiction. 
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ba  aeta  u  ftttaraeT  for  the  itate,  and  tiia 
dutie*  are  Dot  municipal  in  their  nature  be- 
cause ezerclBed  within  the  eity.  The  bur- 
den for  BQch  prosecution  ia  to  be  borne  by 
state  or  eoontf  under  the  general  taw  pro- 
vided  for  in  section  S  of  article  XI  of  the 
constitution,  and  cannot  be  made  a  charge 
upon  the  eitj. — Fleming  t.  Hance,  153  CaL 
162,  94  Fac.  620. 

[c]  Where  a  itatnte  of  the  state  requires 
a  municipal  Isgiaiative  hodj  to  flx  the  com- 
pensation of  a  mnnicipal  officer,  the  qnes- 
tion  what  is  a  reasonable  compensation  ii 
addresaed  aolelj  to  it,  and  not  to  the  courts, 
and  however  much  a  court  maj  disagree  with 
the  eoD elusion  of  the  legislative  body  that 
a  designated  sum  is  reasonable,  it  may  not 
interfere,  in  the  absence  of  fraud  or  bad 
faith.  The  courts  refuse  to  consider  legis- 
lative motives  except  as  they  may  be  dis- 
elased  on  the  face  of  the  acta  or  are  infer- 
able from  their  operatian  and  effect,  consid- 
ered in  the  light  of  those  matters  of  which 
judicial  notice  may  be  taken. — De  Uerritt 
V.  Weldon,  154  Cal.  545,  B8  Pao.  537,  671. 

[d]  For  the  performance  of  only  such  duties 
as  are  imposed  upon  tbe  marshal  by  section 
S80  of  tbe  general  municipal  corporation  act, 
a  compensation  of  ten  dollars  a  month,  fixed 
hy  ordinance  of  the  board  of  trustees  of 
tfkiah  City,  a  town  of  about  eighteen  hun- 
dred inhabitants,  cannot  be  held  by  the 
courts  to  be  so  inadequate  aa  to  be  tanta- 
mount to  the  destruction  of  the  office  of 
marshal ,  in  that  no  competent  person  would 

etform  the  duties  for  such  an  amount. — De 
erritt  v.  Weldon,  1S4  Cal.  545,  98  Pac.  537, 
671. 

[e]  Under  the  provblons  of  section  855  of 
the  general  mnnicipal  corporation  act^  the 
board  of  trustees  of  Uhiah  City,  a  municipal 
corporation  of  the  sixth  class,  has  the  abso- 
lute right  to  fix  the  compensation  of  the 
marshal  st  any  sum  it  deems  proper,  free  from 
supervision  or  review  on  the  part  of  the 
courts,  subject  to  the  limitation  that  it  may 
not  effectually  provide  that  there  shall  be 
no  compensation  at  all,  nor  practically  de- 
stroy the  office  by  fixing  the  compensation 
at  so  low  a  figure  that  no  one  would  dis- 
charge the  duties  of  the  office  for  the  com- 
pensation fixed.  Such  a  previa  on  by  the 
trustees  would  coofiict  with  the  act  of  the 
legislature,  and  therefore  would  be  void. — De 
Herritt  v.  Weldon,  1S4  CaL  545,  98  Pac.  537, 
671. 

[f]  The  provision  of  the  San  Francisco  char- 
ter forbidding  the  auditor  to  draw  warrants 
except  upon  an  unexhausted  specific  appro- 
priation has  no  application  to  the  salary  of 
an  officer  fixed  under  express  authority  of 
the  charter  in  a  valid  or  dins  nee. — Harrison 
y.  Horton,  6  Cal.  App.  415,  90  Pac.  718. 

[g]  The  members  of  tbe  council  occupy  a 
trust  position  under  the  charter,  and  cannot 
claim  compensation  not  allowed  by  the  ebar- 


[h]  The  presumption  srisiug  from  the  si' 
lence  of  the  charter  as  to  compensation  of 
members  of  the  council  is  strengthened  by 
the  mle    of    contemporaneous    construction, 


and  the  presumption  from  eighteen  years'  ac- 
quiescence that  it  was  not  intended  by  the 
makers  of  the  charter  that  the  members  of 
the  eommoun  council  should  have  any  com- 
pensation for  services. — Woods  v.  Potter,  8 
Cal.  App.  41,  96  Pac.  1125. 

[i]  Under  the  municipal  chartsr  of  the  titj 
of  San  Diego,  the  members  of  the  common 
council  are  not  entitled  to  receive  any  com- 
pensation; and  an  ordinauee  passed  by  them 
over  the  mayor's  veto  purporting  to  vote 
salaries  to  themselves  is  ineffective. — Woods 
V.  Potter,  8  Cal.  App.  41,  95  Pac.  1125. 

[j]  An  amendment  of  the  charter  redneiag 
the  number  of  the  members  of  the  coancfl 
from  twenty-seven  to  nine  members,  withont 
any  change  in  the  provision  of  the  charter  on 
the  subject  of  compensation  of  such  mem- 
bers, cannot  atTect  the  intention  of  tbe  mak- 
ers of  the  charter  on  that  subject  as  origi- 
nally expressed  therein. — Woo  da  v.  Potter, 
8  CaL  App.  41,  95  Pac.  1125. 

§  54.    Pension  and  Belief  Funds   and 

Olalms  Thereon. 

[a]  The  right  of  a  widow  of  a  police  offi- 
cer to  compel  the  board  of  trustees  of  tbe 
police  relief  and  pension  fund  of  the  city 
and  county  of  San  Francisco,  by  writ  of 
mandate,  to  make  payment  to  her  ont  of 
that  fand  is  measured  solely  by  tbe  provi- 
sions of  its  charter,  which  went  into  effect 
January  1,  1900,  and  created  that  fund;  and 
no  rights  under  a  preceding  general  pension 
law,  in  respect  to  which  no  provision  is  made 
in  tbe  charter,  and  under  which  there  can  be 
no  presumption  that  the  respondent  board 
has  any  funds  in  its  control,  can  be  avail- 
able under  the  petition  for  such  writ. — Burke 
▼.  Board  of  Trustees  etc.,  4  CaL  App.  235,  87 
Pae.  421. 

[b]  Where  the  total  payments  of  petition- 
er's husband,  under  the  charter,  amounted  to 
978,  and  the  respondent  board  had  alloived 
a  larger  sum,  which  was  not  claimed,  a  peti- 
tion for  a  writ  of  mandate  for  the  sum  of 
9596,  for  payments  made  by  her  husband 
as  a  police  officer  at  the  rate  of  42  per 
month  from  April,  1878,  to  January,  1903. 
was  properly  denied. — Burke  v.  Board  of 
Trustees  etc.,  4  Cal.  App.  235,  87  Pac  4S1. 

§  66.    Anthort^  And  Fowen  of  Offlcen. 

[a]  A  taxpayer  of  the  city  and  county  if 
Ssn  Francisco  may  maintain  an  action  against 
the  treasurer  thereof  to  enjoin  him  from  de- 
positing money  of  the  municipality  in  his 
custody  with  banks  and  banking  corpora- 
tions doing  business  therein,  when  such  de- 
posit is  forbidden  by  law. — Bothscbild  ▼.  Baa- 
tel,  152  Cal.  5,  91  Pae.  803. 

[b]  Under  section  808  of  the  Penal  Code 
the  police  judges  of  the  city  end  county  of 
San  Francisco  have  the  power  to  sit  as  magis- 
tratea.— People  v.  Fallon,  154  Cal.  743,  99 
Pac.  202. 

ie]  Tbe  board  of  library  trustees  of  a  city 
the  sixth  class  created  under  the  act  of 
Uarch  23,  1901  (Stats.  1901,  c.  170,  p.  557) 
for  the  establishment  and  maintenance  of 
pnblio  libiariea  within  mnaicipalities,  are  not 
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entitled  to  control  the  eonstructloa  t>t  a  pab- 

lie  library  bnilding  from  a  fond  donated  to 
the  city,  eo  nomtce,  aad  not  to  th«m  ag  troB- 
teea,  "for  the  eipress  purposa  of  delrayiiig 
the  cost  and  ezpenae  of  building  and  con- 
■troetiiig  a  building  to  be  nsed  ontj  for  the 
purpose  of  a  public  library  building"  in  Baid 
city.  The  eonstraetion  of  luch  building,  un- 
der the  terniH  of  the  donation,  resti  with  the 
board  of  troBteea  of  the  municipality, — Board 
of  Library  TrusteeB  v.  Board  of  Trustees,  2 
Cal.  App.  760,  84  Pae.  £27. 

§  67.    BntiM  and  Lfabilitlea. 

[a]  Where  public  work  is  being  done  on 
the  ftreeta  of  a  municipal  corporation  by  a 
private  contractor  tinder  contract  with  the 
muni ei pal  authorities,  the  Tesponsibility  of 
the  contractor  for  negligence  in  the  prosecu- 
tion of  the  work  is  unquestioned,  and  the 
responsibility  of  the  street  superintendent  is 
determined  by  the  prOTisions  of  the  general 
street  law.  (Stats.  1885,  p.  160,  sees.  22,  23.) 
Stocbton  Automobile  Co.  v.  Confer,  154  OaL 
402,  97  Pae.  881. 

[b]  Under  the  general  street  law  (Stats. 
I8SS,  sees.  22,  23),  notice  of  the  obstruction 
in  the  public  street  and  of  the  lack  of  lights 
thereon  need  not  necessarily  be  given  per- 
sonally to  the  superintendent  of  streets,  in 
order  to  render  him  individually  liable  for 
injuries  caused  thereby.  It  is  sufficient  to 
create  such  liability  that  the  defect  was  per- 
mitted to  exist  for  the  period  of  twenty- 
four  hours  or  more  after  notice  thereof  given 
at  the  office  of  the  superintendent  during  his 
absence  therefrom  and  during  ofBee  bunrs, 
to  his  deputy  in  charge  of  the  office. — Stock- 
ton Automobile  Co.  v.  Confer,  1S4  CaL  402, 
97  Pae.  881. 

Se]  In  an  action  against  the  superintendent 
streets,  on  account  of  his  failure,  after 
knowledge  that  the  contractor  was  obstruct- 
ing the  street,  to  see  that  proper  precautions 
were  taken  to  abate  the  obstruction,  or  to 
warn  the  public  of  the  danger  of  its  pres- 
ence, it  is  immaterial  whether  the  obstruc- 
tion was  rightfully  or  wrongfully  in  the 
street,  or  whether  it  was  or  was  not  a  neces- 
sary incident  to  the  work  being  done  by  the 
contractor. — Stockton  AutomobUe  Co.  v.  Con- 
fer, 154  Cal.  402,  97  Pae.  881. 

[d]  If  a  person  whose  duty  it  is  to  so  guard 
all  obstructions  lawfully  placed  In  a  public 
street  as  to  prevent  danger  to  persons  using 
such  street  for  travel  in  the  exercise  of  or- 
dinary care,  performs  his  duty  in  that  re- 
gard by  the  use  of  a  proper  light  or  other- 
wise, and  the  guard,  after  being  properly 
placed,  is  removed  without  fault  on  such  per- 
son's part,  and  a  traveler  is  thereby  injured 
before  sufScieut  time  has  elapsed  for  such 
person,  in  the  exercise  of  ordinary  care,  to 
discover  such  removal  and  remedy  it,  then 
he  is  not  liable. — Stockton  Automobile  Co. 
V.  Confer,  1S4' Cal.  402,  B7  Pae.  881. 

[e]  The  ignorance  of  law  on  the  part  of  the 
marshal  as  to  the  duties  required  of  him  by 
law  is  no  excuse  for  his  neglect  to  perform 
them  and  when  the  findings  of  the  court 
establish  that  bis  neglect  to  perform  his  offi- 
cial dutisB  waa  the  result,  not  of  ignorance, 


but  of  improper  motives  In  concealing  from 
the  officials  money  received  by  him  in  his 
official  capacity,  he  was  wholly  without  ex- 
cuse for  such  ne^ect.— -Folsom  v.  Conklin,  3 
Cal.  App.  480,  86  Pec.  724. 

[f]  There  iB  no  relation  of  principal  and 
agent  between  the  city  trustees  and  the  street 
superintendent,  notwithstanding  their  appoint- 
ment of  him,  as  agenta  of  the  city.  They 
are  not  responsible  for  the  faithful  perform- 
ance of  his  duties,  nor  liable  for  injuries  re- 
sulting from  his  official  action  or  negligence. 
Merritt  v.  McFarland,  4  Cal.  App.  390,  88 
Pae.  369. 

[g]  The  aet  of  sAaith  27,  1897,  purporting 
to  grant  the  veto  power  to  the  mayor  of 
municipal  incorporations,  as  to  municipal  or- 
dinances im peeing  a  penalty,  with  the  proviso 
or  exception  that  it  shall  not  apply  to  cities 
where  the  mayor  ia  a  member  of  the  city 
council  or  other  governing  body,  and  pur- 
porting in  a  subsequent  section  to  grant  the 
same  powers  to  the  president  of  a  board 
of  trustees  or  other  chief  executive  officer, 
as  in  case  of  the  mayor,  ia  to  be  construed 
so  as  not  to  operate  unjustly  or  absurdly, 
and  as  intended  to  enlarge  the  proviso  or  ex- 
ception so  as  to  include  all  cases  where  the 
mayor  or  other  chief  executive  ofBcer  is  a 
member  of  thi  governing  body. — City  of  San 
Buenaventura  v.  MeOuire,  8  Cal.  App.  497, 
97  Pae.  626,  S28. 

[hi  The  members  of  the  board  of  public 
works  are   public  officers,  whoae    duties  are 

Srescribed  by  law,  and  it  is  only  when  their 
uty  is  plain  and  certain  that  they  can  be 
held  liable  for  failure  to  perform  it. — Tay- 
lor V.  Manson,  9  Cal.  App.  382,  99  Pae.  410. 

[i]  The  provision  in  the  San  Francisco  char- 
ter excluding  the  city  from  liability  for  the 
defective  condition  of  any  sidewalk,  and 
making  the  person  or  persons  on  whom  the 
law  may  have  imposed  the  obligation  to  re- 
pair such  defect  in  the  sidewalk,  and  the 
officer  or  officers  through  whose  official  negli- 
gence such  defect  remains  unrepaired,  jointly 
and  severally  liable  to  the  party  injured  for 
damages  sustained,  dosa  not  clearly  apply  to 
the  ease  of  the  original  failure  to  construct 
a  sidewalk  closing  the  comers  of  two  streets. 
Taylor  v.  Uanson,  9  Cal.  App.  382,  99  Pac 
410. 

[k]  Conceding  without  deciding,  that  the 
original  failure  to  construct  that  portion  of 
the  sidewalk  was  a  defect  therein,  yet  the 
members  of  the  board  of  public  works  can- 
not be  held  liable  therefor,  when  it  is  clear 
that  they  had  no  funds  in  their  possession 
or  under  their  control  with  which  to  com- 
plete the  construction  of  that  portion  of  the 
sidewalk.— Taylor  v.  Manson,  9  Cal.  App.  383, 
99  Pac.  410. 

[1]  Held,  that  under  the  direotory  provi- 
sions of  the  San  Francisco  charter,  there  was 
no  negligence  on  the  part  of  the  board  of 
public  works  in  applying  for  funds  with 
which  to  repair  defective  sidewalks,  for 
the  year  in  which  the  injury  was  suBtained, 
it  appearing  that  such  application  was  made 
before  the  budget  for  that  year  was  fixed  by 
the  board  of  supervisors  and  was  refused 
by  them.    It  was  not  necessary  that  the  ap- 
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plication  ihonld  ipecifj  «acb  defective  side- 
walk.—Taylar  T.  Mamon,  6  Cal.  App.  3S2,  99 
Pac.  410. 

[m]  That  part  of  the  sideTralk  which  bor- 
deiB  on  the  enrb  at  the  Interaectiou  of  two 
BtreetB  is  a  part  of  the  public  street;  and 
since  no  property  owner  has  anjr  frontage 
thereon,  none  are  liable  for  its  constmction 
or  repair.  There  cannot  be  any  negligeoee 
on  the  part  of  the  board  of  public  works, 
'n   failing  to   Compel  any  property  owner  '" 

Tayloi 

110. 

§  C8.  Liabilities  on  OfBclal  Bonds  ud  Ae- 
tloDfl  Thereon, 
[a]  It  is  the  official  dntj  of*th«  superin- 
tendent of  streets  in  a  city,  who  ha*  actaal 
notice  of  the  daogeroas  condition  of  a  street, 
to  see  that  it  is  remedied  and  the  street 
kept    in    a    reasonably    safe    condition;    and 


...  .„.(  to  a  person  iniureJ  as  the  result 
thereof. — Mcrritt  v.  MeParland,  1  CaL  App. 
—    "3  Pac.  36B. 


the  city  tmBteea,  created  and  left 
bankment  on  one  side  of  it,  In  front  of  a 
cross-street,  which  was  an  obetruction  and 
danger  to  pnblic  travel,  and  wae  not  pro- 
tected by  lights  or  otherwise,  and  the  plain- 
tiff as  a  foot-passenger,  was  injured  on  a 
dark  night,  by  tumbling  over  it  from  the 
cross-street,  in  a  place  where  the  sidewalk 
ought  to  be,  the  street  superintendent  is  lia- 
ble to  plaintiff  on  his  official  bond. — Mcrritt 
V.  McFarland,  4  Cal.  App.  390,  88  Pac.  369. 

VX  PBOPERTT  ANB  OONTEYANOES. 

§  03.  Mode  of  AcQniilng  Proper^  or  Pos- 
session Thereof, 
[a]  There  is  do  constitutional  inhibition  for- 
bidding the  legislature  from  providing  two 
independent  schemes,  to  either  of  which  a 
mnnicipality  may  have  resort  as  it  shall  deem 
expedient  in  the  acquisition  of  land  for  park 
purposes. — City  of  Oakland  v.  Thompson,  161 
CaL  572,  91  Pae.  387. 

VEX.     OOHTBAOTS  HT  OEHTERAIm 
S  83.    Pr^osals  or  Bids. 

[a]  In  performing  the  duty  of  a  eit;  eonn- 
cil  to  provide  the  city  with  adeqnate  lights, 
it  is  not  required,  in  Its  proposal  for  bids, 
to  fix  the  absolute  nnmber  of  lights  re- 
quired, which  might  bo  increased  or  dimin- 
ished according  as  the  population  of  the  city 
might  be  incrcaeed  or  diminished;  but  it  was 
proper  to  call  for  bids  for  a  suppl;'  of  lights 
of  a  designated  character  and  candle-power, 
burning  for  a  designated  time,  at  so  much 
per  week  or  month  for  each  light  required 
by  the  citj,  which  is  the  usual  method  adopted 
by  municipal  corporations. — Cady  v.  Cit£  of 
San  Bernardino  etc.  Co.,  163  CaL  24,  94  Pae. 
£42. 


5  87.    Constractlon  and  Opontion. 

[a]  The  private  contract  of  a  municipal  cor- 
poration in  the  acquisition  of  land  by  pur- 
chase, is  constnied  by  the  same  Iaws  that 
govern  the  contracts  of  private  persona,  in 
similar  cases,  and  the  municipal  corporation 
in  relation  to  such  contract,  may  invoke  the 
doctrine  of  estoppel,  and  may  be  held  sub- 
ject thereto. — Brown  v.  Town  of  Sebastopol, 
153  Csl.  704,  96  Pac  363,  19  L.  B.  A.,  N.  8., 
178. 

tZ.    FUBUO  IMPBOTEMENTS. 


§  92.    OtxistitDUonal    aad   Btatntoiy    Pnrvl- 

slons. 
[a]  Proeaedinga  to  open  and  widen  a  street 
in  the  city  of  Los  Angeles  under  the  general 
law  of  March  6,  1889,  instead  of  under  the 
city  charter,  are  void,  and  a  deed  therennder 
executed  bj*  the  superintendent  of  streets  is 
a  nullity.— Baird  v.  Monroe,  150  Cal.  560, 
89  Pac.  352. 

§  90.  ImproTsmant  of  Streets  In  OenaraL 
[a]  An  assessment  for  a  street  improve- 
ment by  which  lands  held  in  trust  for  the 
state  university,  which  are  not  in  actual 
use  for  school  purposes,  are  benefited  in  value, 
may  be  enforced  against  such  lands,  the  same 
as  against  the  property  of  a  private  owner. 
Citv  Street  Improvement  Co.  v.  Begents  of 
University  of  California,  153  CaL  776,  96 
Pac.  801,  18  L.  B.  A.,  N.  B.,  451. 


[a]  A  city  eouncU,  in  ordering  street  work 
to  be  done,  under  the  authority  of  the  Vroo- 
man  act,  may  do  so  by  simple  resolntion,  or 
by  ordinance  having  the  effect  of  a  resolu- 
tion, and  equivalent  thereto. — Mulberry  t. 
O'Dea,  4  Cal.  App.  385,  SS  Pae.  367. 

i  111.    BosolnUon  of  Intontlon  In  OenoraL 

[a]  Under  section  37  of  the  street  aasess- 
ment  act  (SUta.  1891,  p.  196,  e.  147),  the 
resolution  of  intention  of  the  city  council 
to  do  the  work  contemplated,  and  describ- 
ing it,  is  the  initial  step,  and  by  it  alone 
the  council  acquires  jurisdiction  to  snbse- 
qnentlj'  make  the  assessment  and  order  the 
work  done. — Lambert  v.  Cumminss,  2  CaL 
App.   642,   84   Pae.   266. 

§  113.    — —  8nfllctenc7    of    Descrlptlan    of 
Work  to  bs  Done. 

Sa]  A  resolution  of  intention  for  mae- 
amizing  and  making  gutters  in  a  street 
recited  that  "The  macadam  shall  be  class  'C 
as  classified  in  Ordinance  No.  62A."  Section 
1  of  that  ordinance  provided  a  elsaslflcation 
of  rock  used  in  macadamising,  designated 
sa  "Class  A,"  "Claaa  B,"  and  "Class  Q,"    in 
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Toe? 


"Clu*  A"  and  "Claii  B"  the  rock  was  ipa- 
eilleal]^  deicribed,  and  "Claia  C  was  de- 
fined ai  "Bueh  roek  as  ahaU  be  approved  by 
the  board  of  trusteea  from  time  to  time." 
The  ordinaDce  further  provided  that  the 
mai^adam  should  be  of  three  clanes,  to  De 
deeigoated  ai  "Claes  A,"  "Claia  B,"  and 
"Class  C,"  and  that  all  rock  used  in  mae- 
adamizing  designated  as  class  C  should  be 
anj'  Toek  classified  as  belonging  to  class  A, 
class  B  or  alass  C,  by  section  1  of  the  ordt- 
nanee.  No  roek  was  ever  approved  bj  the 
board  as  class  C  rock.  Held,  that  the  ibboIq- 
tion  of  intention  was  insnffieient  to  give 
the  board  juriadietiau  to  let  the  contract, 
order  the  work  done,  and  assess  the  prop- 
erty for  sneh  work,  la  that  it  did  not  snffl- 
ciently  describe  the  work  to  be  done  by  spec- 
itjing  the  kind  or  qnalitj  of  rock  to  be 
used. — Lambert  v.  Cnmrnings,  i  Cal.  A  pp. 
642,  84  Pae.  Se6. 
[b]  An  ordinance  declaring  the  intention  of 
the  city  eonncil  of  Loa  Angeles  "to  improve  a 
portion  of  Flower  atreet"  specified,  and  to 
order  "that  a  cement  curb  be  eonstructed 
along  each  line  of  the  roadway  of  said  Plower 
street,"  etc.,  and  "that  a  cement  sidewalk 
six  feet  in  width  be  constructed  along  eaeh 
side  of  said  Flower  street,"  etc.,  and  "that  a 
cement  gutter  be  constructed  along  each  side 
of  Flower  street,"  etc.,  is  to  be  construed  ai 
contemplating  a  single  improvement  of  part 
of  the  roadway  of  said  street,  and  not  two 
distinct  lines  of  work. — Pepper  v.  Neiman,  4 
Cal.  App.  55,  ST  Pae.  S86. 

5,  Notice  of  Proposed  Improvementa  or  Bei- 

olation. 
f  lis.    Publication  or  Postliig  of  KoUce  of 

Proiiosed    ImproTanMat  —  Bnfflciency    of 

Poning  or  Publication, 
[a]  Section  3  of  the  street  improvement  aet, 
providing  that  notices  shall  be  "posted  along 
the  line  of  said  work  or  improvement  at  not 
more  than  one  hundred  feet  in  distance 
apart,"  Is  to  be  construed  aa  requiring  the 
distances  between  the  notices  to  be  meu- 
nred  longitudinally  along  (he  line  of  the  im- 
provement, wherever  ^aced  thereon,  and 
where  they  are  alternated  on  each  side  of 
tbe  roadway,  the  diagonal  measurements, 
more  than  one  hundred  feet  apart,  are  not 
to  be  considered. — Pepper  v.  Neiman,  4  CaL 
App.  SS,  87  Pae.  286. 

6.  Ordinance,  Beaolutlon  or  Order  for  Im- 

provement. 
I  126.    In  Oonenl. 
[a]  An  ordinance  directing  the  work  to  be 

done,  which  was  passed  before  the  expira- 
tion of  the  twenty  days  required  to  elapse 
after  the  completion  of  the  period  fixed  for 

eoblication  of  the  rasolntion  of  intention, 
\  without  jurisdiction,  and  is  a  nullity,  and 
any  claim  of  lien  based  thereon  is  void. — 
Unlberry  t.  Oa>ea,  4  CaL  App.  385,  88  Pae. 
367. 


[a]  Where  it  appears  that  after  the  pas- 
sage of  an  original  resolution   of  intention 


to  improve  ft  street,  the  owners  of  the  ma- 
jority of  the  frontage  on  the  proposed  work 
made  a  sufficient  written  objection  and  pro- 
test thereto,  upon  which  the  clerk  of  the 
board  indorsed  the  date  of  its  reception  by 
him,  and  more  than  six  months  thereafter, 
without  first  passing  a  new  resolution  of  in- 
tention, the  board  ordered  the  work  to  be 
done,  sneh  order  was  without  any  jurisdic- 
tion.—Pacific  Paving  Co.  v.  Diggmi,  4  Cal. 
App.  240,  87  Pae.  415. 

§  129.    8aflldatc7  In  OensraL 

[a]  An  order  of  the  supervisors  authorizing 
the  clerk  of  the  board  to  advertise  for  bids 
for  street  work  is  sufficient,  though  it  do  not 
mention  sealed  proposals  nor  specify  the  time 
or  place  of  giving  notice. — Himmelman  v. 
Byrne,  41  Cal.  500. 

[b]  A  resolution  of  intention  to  eonstmct 
a  public  sewer  may  be  aided  by  reference 
to  the  plans  and  specifications,  notwithstand- 
ing they  are  not  physically  annexed  to  it. — 
Haughawout  v.  Baymond,  148  Cal.  311,  83 
Pae.  53. 

§  ISO.    Plana  and  SpedflcaUons. 

[a]  The  apeeifleations  for  a  public  sewer 
need  not  be  created  bj;  ordinance,  but  may 
be  created  by  resolution. — Haughawout  v. 
Baymond,  14S  Cal.  311,  83  Pae.  S3. 

§  ISOVi.    Eatbnato  of  Engineer. 


8.    Beview  of  Proceedings  and  Bestraining 

S  13C.  Bevlaw  by  Brard  ud  OonclnslTeneBa 
of  Findings. 
[a]  In  an  action  to  foreclose  the  lien  of  a 
street  aaseesment  a  finding  that  plaintiff  had 
failed  to  perform  his  contract  is  immaterial. 
In  view  of  the  law  requiring  an  appeal  to  the 
city  council,  and  a  finding  that  such  an  ap- 
peal had  been  taken,  and  the  objections  of 
the  owner  thereto  overruled-  The  decision 
of  the  council  upon  such  appeal  was  conclu- 
sive upon  the  owner. — Lambert  t.  Bates,  148 
CaL  146,  82  Pae.  767. 

C.    CONTEACra. 
1.    In  OeneraL 
S  137.    In  G«neraL 

[aj  Under  section  5  of  the  street  Improve- 
ment act  of  1891,  the  city  council  is  not  re- 
quired to  limit  the  time  within  which  the 
Firoposats  for  an  improvement  may  be  de- 
ivered  to  the  clerk,  nor  to  fix  the  day  or 
honr  when  it  will  consider  them,  nor  to  di- 
rect the  clerk  to  designate  in  his  notice  in- 
viting prcpoaaJs  any  day  or  hour  before  or 
at  whicn  they  shall  be  delivered  to  him;  and 
the  failure  to  do  so  cannot  invalidate  an  as' 
sessment  if  the  express  requirements  of  the 
act  are  complied  with. — Beckett  v.  Morse, 
4  CaL  App.  2S8,  87  Pae.  408. 
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2.     Propouls  or  Bids. 
S  114.    Avud  of  OoDtxaet. 

[a]  Wbeie  a  resolntioD  of  intention  to  im- 
prove a  particular  piece  of  atieet  described 
the  work  to  be  done  as  consliting  of  paving, 
guttering,  and  cnrbins  the  street  between 
the  two  terminal  a,  and  eooBtructing  certain 
culverts,  and  bids  are  dulj  invited  for  doing 
tlie  Eame,  the  work  to  be  done  is  to  be  can- 
sidered  as  a  unit,  and  the  lowest  bidder  for 
tbe  entire  work  is  entitled  to  be  awarded  the 
contract,  no  twit  h  standing  there  were  lower 
bidders  for  each  particular  class  of  the  work. 
Stimion  v.  Hanfej,  151  Cal.  37S,  90  Pao, 
94S. 

3.     Formal   Beqnisites  and  Validftj. 
§  117.    In  a«iuraL 


by  the  affidavit  of  one  of  several  joint  bid- 
ders. The  purpose  of  the  provision  is  to  pre- 
vent collusioQ  and  fraod,  and  to  sift  the 
conscience  of  each  of  several  joint  bidders.— 
Flinn  t.  Strauss,  4  Cal.  App.  24S,  87  Pae. 
414. 

[b]  Under  the  express  provisions  of  the 
San  Fraucisco  charter,  the  failure  to  make 
the  required  affidavit  against  collusion  in  the 

Stoposal  or  bid  for  a  street  improvement  ren- 
ere  the  contract  and  the  assessment  for 
work  done  thereunder  absolutely  void. — Flinn 
V.  Strausi,  4  Cal.  App,  245,  87  Pac.  414. 

[c]  Where  the  proposal  was  by  two  persons, 
and  the  only  pretense  of  affidavit  was  a 
blank  form,  without  date,  signed  by  only  one 
of  them  individually,  and  not  purporting  to 
be  sworn  to  before  any  ofieer,  the  name  of 
a  third  person  being  merely  lignsd  to  a 
blank  certificate  of  oath,  without  date  or 
designation  of  office  or  seal,  or  any  proof  of 
his  official  authority,  there  is  no  proper  affi- 
davit, as  required  by  law. — Flinn  v.  Strauss, 

4  Cal.  App.  £45,  87  i-ao.  414. 

5  148.    Oonformlly    with    Statntory    Frovl- 

■iOIIB. 

[a]  A  contract  to  improve  a  street  by  the 
eonstmction  of  a  sewer,  awarded  under  the 
Vrooman  act,  which  stipulates  that  the  en- 
tire cost  is  to  be  paid  from  assessments 
levied  upon  the  property  contiguous  to  the 
line  of  the  work,  and  that  in  no  ease  shall 
the  city  be  liable  for  any  portion  of  the 
work,  does  not  fall  within  tbe  provision  of 
section  SS3e  of  tbe  Penal  Code,  reqoirin^  a 
contract  for  a  street  improvement  to  stipu- 
late for  the  employment  of  laborers  at  eight 
hours  a  day,  and  to  provide  for  forfeiture 
of  $10  per  day  for  violation  thereof  to  be 
retained  out  of  moneys  due  from  tbe  city 
as  party  to  the  contract  to  the  contractor. — 
Qenilla  v.  Eanley,  S  Cal.  App.  414,  S2  Pac. 
752. 

[b]  It  must  be  presumed  that  section  653e 
of  the  Penal  Code  was  intended  by  the  legis- 
lature to  apply  only  in  those  cases  where  the 
penalty  or  lorfeiture  eonld  be  enforced 
against  the  contractor  in  the  manner  desig- 
nated therein. — Qenilla  v.  Hanley,  S  CaL  App. 
614,  82   Pac.   752. 


§  149.    Wttb  PrdlmlnaiT  Ptoceedlnga. 

ia]  Where  in  all  the  various  proceedings 
the  city  officials  for  the  doing  of  street 
work,  from  and  including  the  resolution  of 
intention  to  and  including  the  contract  for 
the  work,  it  was  provided  that  the  work 
should  be  done  in  accordance  with  certain 
described  apeeifleations  on  file  in  the  office 
of  the  city  clerk,  these  specifications,  by  such 
reference,  arc  expressly  made  a  part  of  the 
contract,  and  were  authorized  to  be  included 
therein  by  the  reference  thereto  in  the  an- 
terior proceedings. — WooUacott  v.  Ueekin. 
151  Cal.  701,  91  Pac.  612. 

§  161.    Validly  in  GeneraL 

[a]  The  decisions  In  the  eases  of  Blochman 
V.  Spreckels,  135  Cal.  662,  and  Goldtree  v. 
Spreckels,  135  Cal.  666,  holding  void  assess- 
ments for  street  work  based  on  contracts 
containing  similar  provisions,  have  become  a, 
rale  of  property,  upon  tbe  faith  of  which  it 
must  be  assumed  that  parties  have  acted  in 
their  dealiLgB  in  regard  to  lands. — WooUa- 
cott V.  Meekin,  151  Cal.  701,  91  Pac.  612. 

[b]  A  further  distinct  provision  in  the  spee- 
incattons,  that  the  "contractor  shall  in- 
demnify and  save  harmless  the  city  from  all 
suits  and  actions  of  every  name  and  descrip- 
tion, brought  against  it  for,  or  on  account 
of,  any  damages  received  or  sustained  by  any 
party  or  parties,  or  by  or  fro'm  any  of  the 
acts  of  or  anything  done  by  said  contractor, 
his  servants  or  agents  in  the  prosecution  of 
■aid  work,"  does  not  detract  from  the  effect 
of  the  former  provision  relating  to  "damage 
arising  from  the  nature  of  tbe  work,"  and 
in  DO  degree  affected  the  meaning  thereof. — 
WooUacott  T.  Meekin,  151  CaL  701,  91  Pac. 
612. 

[c]  A  provision  in  the  specifications  so  re- 
ferred to,  that  "All  loss  or  damage  arising 
from,  the  natnre  of  the  work  to  be  done  un- 
der this  agreement,  or  from  any  unforeseen 
obstruction  or  difficulties  which  may  be  en- 
countered in.  the  prosecntion  of  the  same, 
.  .  .  shall  be  sustained  by  the  contractor," 
is  unauthorized  by  statute,  and  imposes  con- 
ditions naturally  tending  to  increase  the  cost 
of  the  work  and  the  burden  of  the  property 
owner,  and  renders  void  an  assessment  ba«ed 
and  bonds  issued  thereon. — Woollaeott  ▼. 
Meekin,  151  Cal.  701,  91  Pae.  612. 

[d]  A  provision  in  a  city  ordinance,  re- 
ferred to  and  made  part  of  the  speciflcatiana 
for  proposed  street  work,  that  "all  loss  or 
damage  arising  from  the  nature  of  the  work 
to  be  done  under  this  agreement,  or  from 
any  nnforeseen  obstructions  or  difflcultie* 
which  may  be  encountered  in  the  prosecution 
of  the  same,  or  from  the  action  of  the  ele- 
ments, or  from  any  encumbrances  on  the  linea 
of  the  work,  or  from  any  act  or  omission  npoa 
the  i^rt  of  the  contractor,  or  any  person  or 
agent  employed  by  him,  not  authoriied  by 
this  agreement,  shall  be  sustained  by  the 
contractor,"  is  unauthorized  by  statute  and 
renders  void  an  assessment  for  such  work. — 
Van  Loenen  v.  Gillespie,  152  CaL  22S,  96  Pae. 
87. 
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sg0  arliiug  from  the  natnre  of  the  work  to 
be  done  under  thu  agreement,  or  from  any 
nnfareseen  obatniction  or  diffieulties  nhich 
may  be  eneonntered  in  the  pioaeeution  of  the 
■ame,  or  from  the  action  of  the  element!,  or 
from  encumbrances  on  the  lines  of  the  work, 
or  for  any  act  or  omiaiion  on  the  part  of 
the  contractor,  or  any  person  or  agent  em- 
ployed by  him  not  authorized  by  this  agree- 
ment, ihall  be  sustained  by  the  contractor," 
has  the  effect  to  reader  invalid  the  contract, 
awessment,  and  lien. — Stansbory  y.  Poin- 
dezter,  154  Cal.  70B,  129  Am.  St.  Eep.  ISO, 
99  Pac.  182. 

[f]  In  an  action  to  enforce  a  Hen,  based 
npon  inch  a  contract,  it  is  immaterial  that 
the  contractor  was  denied  an  opportunity  of 
•howing,  by  all  who  bid  for  the  work,  that 
each  illegal  provision  had  not  operated  to 
increase  the  amount  of  their  bids.  Such  a 
showing  wonld  not  have  negatived  the  possi- 
bility that  other  persona  may  have  been  de- 
terred from  offering  to  do  the  work  at  all 
by  reason  of  the  nulawful  restriction. — Stans- 
bory  V.  Poindezter,  154  Cal.  709,  129  Am.  St. 
Bep.  ISO,  99  Pac.  182. 

[g]  The  inclusion  in  a  contract  for  a  street 
improvement  of  a  provision  fixing  the  maxi- 
mum hours  of  labor,  and  the  minimum  wages 
of  laborers  employed  by  the  contractor,  does 
not  invalidate  the  assessment  for  the  work, 
if  all  other  matters  in  regard  to  the  assess- 
ment are  regular,  and  the  contract  was  let 
to  the  lowest  bidder,  and  neither  the  apeciflea- 
tioDB  for  the  work  nor  the  notices  for  bids 
contained  any  statement  intimating  that  the 
contract  should  contain  such  provision. — 
PliAn  V.  Peters,  3  Cal.  App.  235,  Si  Pac.  SOS. 

[h]  Specifications  upon  which  contract  for 
a  street  improvement  is  based,  that  all  loss 
or  damages  arisinz  from  the  natnre  of  the 
work  to  be  done  shall  be  borne  by  the  eon- 
tractor,  are  unanthorized  as  tending  to  in- 
crease the  cost  of  the  work,  and  render  void 
the  bonds  issued  pursuant  to  the  contract. — 
Joyce  V.  Newmark  &  Edwards,  7  Cal.  App. 
170,  93  Pae.  1041. 

[i]  Where  the  ipecifieations  for  a  street 
Improvement,  npon  which  the  contract  there- 
for is  based,  provide  that  all  loss  or  damage 
arising  from  the  nature  of  the  work  to  be 
done  nnder  this  agreement  shall  be  sustained 
by  the  contractor,  the  contract  is  void,  and 
a  street  improvement  bond  issued  upon  an 
assessment  for  the  cost  of  the  street  work 
done  under  such  contract  is  void,  and  cannot 
be  enforced. — Glassell  v.  O'Dea,  7  CaL  App. 
472,  95  Pac.  44. 

4.    Contractors'  Bonds. 

§  ISlVf    In  CtaneraL 

[a]^  A  provision  in  the  specifications  re- 
hiring tne  contractor  to  assume  re^onsibil- 
ity  for  all  loss  or  damage  arising  from  the 
natnre  of  the  work,  or  from  any  nnfore- 
■een  obstruction  or  diEBculties  encountered 
in  the  prosecution  of  the  same,  or  from  the 
action  of  the  elements,  or  from  any  encum- 
brances on  the  lines  of  the  work,  rendered 
the  contract  invalid. — Mulberry  v.  O'Dea,  4 
Cal.  App.  389,  89  Pac.  367. 


$  164.    CoDBtractfon  and  Operatioii. 

[a]  An  injunction  at  anit  of  a  private  per- 
son against  a  eontraetor  to  prevent  the  per- 
formance of  a  contract  for  a  street  improve- 
ment does  not  extend  the  time  of  perform- 
ance thereof  by  operation  of  law;  and  where 
no  extension  of  time  was  aeked  for  or  granted 
until  after  the  expiration  of  the  time  lim- 
ited for  performance,  an  assessment  for  work 
done  t^ter  such  expiration  is  void  and  can- 
not be  enforced. — Union  Contracting  etc.  Co. 
V.  Campbell,  2  CaL  App.  634,  84  Pac.  305. 

7.  Performance  of  Work. 
S  160.  Acceptanc«  and  Aniioval  Of  Woik. 
[a]  The.statute  does  not  specify  the  char- 
acter of  the  certificate  to  be  given  by  the 
engineer  after  the  work  is  completed.  He  is 
not  required  to  state  matters  to  be  deter- 
mined bv  the  superintendent  of  streets;  and 
his  certificate  was  sufficient  where  it  gave 
the  measurements  of  the  several  species  of 
work  for  the  eost  of  which  an  assessment 
Is  to  be  made  upon  the  lands  liable  therefor, 
and  states  that  he  found  that  work  to  the 
official  line  and  grade. — San  Francisco  Pav- 
ing Co.  V.  Dubois,  i  Cal.  App.  42,  88  Pac. 


1.    In  General. 
t  176.    AiBessmentB  and  TaxM  Dlstlngiililied. 

[a]  The  exemption  of  land  held  by  public 
agents  from  taxation  applies  to  general  state, 
county,  and  municipal  taxes,  and  does  not 
extend  to  its  exemption  from  a  local  assess- 
ment for  a  street  improvement,  enhancing 
the  value,  if  not  actually  used  for  any  public 
purpose.  The  rule  in  this  state  ie  that  such 
property,  when  actually  devoted  to  publie 
use,  is  exempt  from  assessments  under  epe- 
eial   laws,    otherwise    not. — City    Street    Im- 

grovement  Co.  v.  Regents  of  University  of 
alifomU,  153  Cal.  776,  00  Pae.  801,  18 
L.  B.  A.,  N.  a,  451. 

§  177.  OonsUtntlonal  and  Statatoiy  Piori- 
sions. 
[a]  Section  771  of  the  municipal  incorpora- 
tion act  (Stats.  1SS3,  p.  S3),  providing  a 
method  of  assessing  upon  adjoining  property 
the  cost  of  street  improvements  in  cities  of 
the  fifth  class,  has  been  repealed  in  so  far 
as  it  is  inconsistent  with  the  later  provisions 
of  the  Vrooman  act.— Millaap  v.  Balfour,  154 
Cal.  30S,  97  Pae.  06S. 

$  180.    Nature  of  the  Improrement. 

[a]  Under  subdivision  11  of  section  7  of 
the  street  improvement  act,  the  city  council 
is  authorized  to  except  from  its  resolution 
of  intention  work  "already  done  upon  the 
street  to  the  official  grade,"  and  whether 
any  portion  of  the  work  authorized  by  a 
resolution  of   intention  containing  such   ex- 
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GeptioQ  bas  been  "alreadj  dona,"  aa  well  aa 
the  extent  to  which  it  has  been  done,  is  a 
qneation  of  fact  to  be  detfrmined  hj  the 
■aperintendent  of  atreeti,  subject  to  the  right 
of  appeal  to  the  eitj  cuudcU  bj  anyone  ag- 
grieved by  hia  determination. — San  Fran- 
cisco Paving  Co,  ▼.  Dnbois,  £  CaL  App.  iZ, 
83  Fae.  72. 

2.    Froperty  Liable. 
g  183.    Location  of  PTopert7  Uabls. 

[a]  Under  the  act  o^  March  18.  1885,  com- 
monlj'  known  as  the  Viooman  act,  a  lot  of 
land  aitnated  on  one  side  of  a  street  may  ba 
aasesaed  for  the  cost  of  constructing  side- 
walks  along  the  opposite  side.  And  this  is 
so,  although  the  owner  of  the  land  on  the 


S.  Froceedinga  for  Assessment  in  Qeneral. 
g  lOB.    Appoal  fnnu  Aaseagnunt. 

[a]  If  the  facts  as  to  the  locality  of  the 
terminating  avenues  were  otherwise,  and  the 
assessments  for  terminating  work  were  not 
aathorised,  that  was  a  matter  to  be  deter- 
mined by  eztraneons  evidence.  The  assess- 
ment waa  not  void  upon  its  face,  and  eonld 


sap  T.  Balfonr,  154  Cal.  SOS,  97  FaG.  668. 

[b]  The  aasessmeut  does  not  cease  to  be  a 
single  assessment  for  the  work  don*  under 
the  contract,  because  the  amount  of  the  as- 
sessment opposite  the  terminating  streets  is 
distributed  over  a  larger  area.  This  does  not 
affect  or  enlarge  the  amount  to  be  assessed 
upon  lots  fronting  on  the  street  improved. — 
Ban  Francisco  Faving  Co.  v,  Dubois,  2  Cal. 
App.  42,  S3  Fac.  7E. 

[c]  Where  other  streets  terminate  In  the 
street  improved,  the  assessment  for  the  work 
done  OD  one-half  of  the  width  of  the  street 
improved  opposite  those  streets  was  prop- 
erly made  against  the  lands  fronting  on  those 
Streets  respectively;  and  the  directions  of 
the  street  improvement  act  for  assessments 
for  work  done  upon  the  "crossings"  of  atreeta 
are  Inapplicable. — San  Francisco  Fsving  Co. 
T.  Dnbois,  £  Cal.  App.  42,  83  Fac.  72. 

[d]  The  act  of  tbe  snperintendent  of  streets 
In  making  the  assessment  against  only  a  por- 
tion of  the  frontage  on  each  side  of  the  street 
improved  was  a  declaration  by  him  that  the 
CODtraet  had  been  fully  penormed  to  his 
satisfaction,  and  is  not  open  to  controversy 
in  any  other  tribunal  than  the  city  council. 
The  mere  omission  from  the  assessment  of 
one  or  more  lots  fronting  on  the  street  does 
not  of  itself  render  the  assessment  void  npon 
Its  face. — San  Francisco  Paving  Co.  v.  Dnbois, 
S  Cal.  App.  42,  83  Pae.  72. 

[«]  The  Taltdity  and  amount  of  the  assess- 
ment was  not  impaired  or  affected  by  the 
fact  that  the  proportion  of  the  coat  for  which 
the  lot  was  chargeable  was  subdivided  into 
the  several  amounts,  as  alleged,  growing  oat 
of  the  position  of  the  lot  assessed.  The  as- 
sessment does  not  cease  to  be  a  single  assess- 
ment for  the  aggregate  snm  hj  reason  of  sucli 
apportionment. — Beckett  t.  Morse,  1  Cal.  App. 
228,  87  Fac  408. 

3.    Particnlai    Acts    or   Omissions    Affecting 
Assessments  and  Liability  for  Cost  of  Im- 
provement. 
§  100.    Dsfeotf  and  InegnlarlttsB. 

[a]  The  whole  assessment  for  a  poblic  sewer 
is  not  invalidated  by  reason  of  the  omission 
from  the  assessment  of  benefited  property, 
nor  because  the  assessment  district  embraced 


should  have  been  assessed,  and  the  asaesa- 
ment  was  made  at  a  uniform  rate  per  front 
foot,  the  excess  does  not  show  the  invalid- 
ity of  the  assessment  npon  its  face,  and  was 
an  error  to  be  corrected  upon  appeal  to  the 
city  conncU;  and  npon  a  failure  to  take  ancB 
appeal,  the  owners  cannot  complain  of  the 
error  In  an  action  to  foreclose  the  lien  of 
the  asiessment.— Bates  v.  Hadamson,  2  Cal. 
App,  574,  84  Fac.  Bl. 

6.    Mode  of  Assessment  and  Payment  There- 


§  20IVi-    Street  ImptVT«ment  Bonds. 

[a]  Whatever  may  be  the  effect  of  the  iiro- 
vislon  In  section  4  of  the  bond  act  making 
the  bonds  "conclusive  evidence  of  the  regu- 
larltv"  of  the  proceedings,  it  applies  only 
to  the  proceedings  previous  to  the  making 
of  the  certified  list  from  the  street  superin- 
tendent of  all  assessments  nnpaid,  upon  the 
receipt  of  which  only  the  treasurer  can  is- 
sue the  bonds.  Any  uncertainty  as  to  the 
intention  of  the  court  to  And  whether  this 
list  was  made  or  not,  or  whether  the  requisite 
notice  to  prevent  the  issuance  of  the  bonds 
was  or  was  not  given,  or  as  to  other  essential 

Sints,  sbonld  be  remedied  npon  another  trial. 
ntz  V,  PUhbum,  3  Cal,  App.  662,  «1  Pae. 
816. 

[b]  Under  a  genera]  finding  to  the  effect 
that,  after  the  usual  precedent  proceedings, 
the  contract  was  awarded  to  the  contractor, 
and  that  thereafter,  without  any  interven- 
ing proceedings,  the  bonds  in  qneetion  were 
issued,  the  provision  in  section  4  of  the 
bond  act  making  the  bonds  "conclusive  evi- 
dence of  the  regularity  of  the  proceedings," 
cannot  be  construed  as  making  thero  eoneln- 
sive  evidence  that  all  essential  proceedings 
were  actually  performed,  nor  would  it  be  eom- 

Eetent  for  the  legislature  to  declare  it  so. — 
anta  v.  Fishburn,  3  Cal.  App.  662,  91  Pae. 
S16. 

[c]  The  validity  of  deeds  acmiired  under 
the  bond  act  —  assuming  the  bonds  to  be 
valid — must  depend  upon  the  conformity  or 
nonconformity  of  the  proceedings  of  the  treas- 
urer with  the  provisions  of  law  as  preaeribod 
in  section  6  of  that  act,  and  in  section  3765 


DqitizedbyGoOt^le 


MUNICIPAI,  C0EP0BATI0N8,  H,  E,  13,  P,  i,  H  £21-244. 


et  wq.  of  the  Politleal  Code  tbenin  refened 
to;  And  the  burden  !■  upon  the  partj  claim- 
ing onder  the  deeds  to  prOTS  affimatiTeljr  » 
■triet  eomplianee  irith  the  ■tatutor7  provi- 
eioiu;  «Dd  where  ench  barden  ie  not  eua- 
tained,  and  it  appean  that  the  ]aw  waa  dis- 
regarded, the  deeds  are  void. — Laati  t.  Fiah- 
buTn,  3  Cal.  App.  662,  91  Pac.  816. 

[d]  Under  section  4  of  the  street  improve- 
ment bond  act  of  1S92,  mere  defective  specifl- 
cations  in  the  bonds  are  cured. — Lantz  v. 
Fisbbnm,  3  Cal.  App.  662,  91  Pm.  816. 


§  22L    lojtmctioii  and  OntloraiL 

[a]  Where  a  street  assessment  is  entirely 
void  by  reason  of  the  invalidity  of  the  pto- 
eeedin^  and  contract  on  which  tt  Is  based, 
there  la  no  moral  obligation  on  the  part  Of 
a  lot  owner  to  pay  any  part  of  the  assess- 
ment as  a  condition  preeeaent  to  maintaining 
an  action  to  enjoin  tne  assessment  and  bonds 
issued  thereon.  The  mere  fact  that  the  street 
work  called  for  by  the  pToceedinga  and  con- 
tract has  been  done  does  not  create  such  a 
mor&I  obligation. — Woollaeott  r.  Ueekin,  ISl 
Cal.  701,  91  Pac.  612. 

[b]  Upon  demnrrer  to  the  petition  for  K 
writ  of  review,  which  shows  that  no  action 
was  taken  by  the  city  coancil  of  Loa  Ange- 
les before  the  lapse  of  sixty-five  days  from 
the  first  publication  of  the  notice,  and  of 
thirty-six  days  after  the  flling  of  the  objec- 
tiouB  to  the  asseiBmeut  t.nd  diagram,  the 
eoort  will  take  judicial  notice  of  the  Los 
Angeles  charter,  and  of  the  time  fixed  there- 
in tor  regular  meetings  of  the  city  council, 
and  that  the  next  regular  meeting  after  the 
lapae  of  thirty  days  flowed  under  the  street 
opening  act  tuid  long  expired  without  action, 
before  any  action  was  attempted  by  the  eoun- 
eil  under  the  pnblication  made,— -Stoner  v. 
City  Council  ol  hot  Angeles,  8  Cal,  App.  607, 
97  Pac  6B2. 

§  222.    Proceeding!  Ja  Oeneral. 

[a]  Assuming  that  there  was  a  misjoinder 
of  parties  plaintiCT  in  an  action  by  twelve  per- 
sona owning  separate  lots  of  land  to  obtain 
a  decree  declaring  void  such  asseesment  and 
the  bonds  issued  thereon  constituting  a  lien 
on  their  land,  stUl  such  misjoinder  was  with- 
out prejudice  to  the  defendant,  and  the  over- 
ruling of  a  demurrer  to  the  complaint  on 
that  ground  will  not  warrant  the  reversal  of 
a  judgment  against  the  defendant. — Woolla- 
eott  V.   Meekin,   151   Cal.   701,   91   Pae.   612. 

[b]  Such  Bssessment  and  bonds,  notwith- 
etauding  their  invalidity,  would  cast  a  cloud 
upon  the  title  to  the  land  assessed,  which  a 
court  of  equity  will  prevent  by  injunction. 
The  invalidity  not  being  apparent  upon  an 
inspection  of  the  assessment,  warrant,  and 
diagram,  and  the  bond,  being  prima  facie 
evidence  of  the  validity  of  the  proceedings, 
the  owners  of  the  land,  in  any  action  founded 
Dpon  a  deed  issued  in  proceedings  to  enforce 
the  lieu  on  th«  bonds,  would  be  required  to 
offer  evidence  to  defeat  a  recovery. — Wool- 
laeott V.  Ueekin,  151  Cal.  701,  91  Pac.  612. 


[e]  In  an  action  to  cancel  street  assessment 
liens,  for  invalidity  of  the  assessment,  and 
to  hare  the  entire  record  of  the  warrant,  as- 
sessment and  diagram  in  the  office  of  the 
snperintendent  of  streets  canceled  by  the 
judgment  of  the  court,  the  owners  in*  sev- 
eralty of  separate  lots  may  be  joined  as 
Silaintiffs,  aa  ''having  an  interest  in  the  sub- 
ect  of  the  action  and  in  obtaining  the  re- 
lief demanded,"  in  accordance  with  section 
378  of  the  Code  of  Civil  Proeedure.  If  not 
all  necessary  parties,  they  are  at  least  proper 
parties. — Toomey  r.  Enobloch,  8  Cal.  App. 
685,  B7  Pac  529. 

[d]  Where  each  of  the  plaintifts  claimed 
more  than  one  lot,  a  eonjunctiva  denial  in 
the  form  that  each  plaintiff  named  is  not, 
and  never  baa  been,  the  owner  of  one  lot 
described  and  of  another  lot  described  is 
insufficient  to  raise  any  issne  aa  to  the  title 
of  either  lot,  and  is  an  admission  of  plain- 
tiff's title  to  both  lots,  and  the  plaintiff  is 
not  required  to  prove  it — Toomey  ».  Knob- 
loch,  8  CaL  App.  586,  97  Pae.  529. 


nr  OEHEBAI.,  I  341. 
FARTIEB    DEPENDANT    AND   NOTICE   OT   PBO- 

OEEDINOa,  I  243. 
OOUPLAINT  IN  QENSSAL,  i  Z44. 
ANSWER,  I  a4T. 
EVIDENCE — ADUISaiBILITT,  I  3B1. 

WEIGHT  AND  8GPF10IENCY.  I  SBS. 

FINDIKOa,  JimaUXHT   OB  DSCBEE,  |  3S3. 

S  241.    DeteiiMi  In  OeneraL 

[a]  The  auessment  upon  a  lot  fronting  upon 
an  improvement  for  more  than  its  proper 
proportion  of  the  eost  of  the  work,  by  rea- 
son of  an  erroneous  computation,  or  an  in- 
proper  distribution  of  the  coat  upon  the  landa 
assessable  therefor,  is  an  error  which  is 
waived  by  failure  to  appeal  to  the  city  coun- 
eil,  and  objection  thereto  cannot  be  made  for 
the  first  time  In  an  action  to  enforce  the  as- 
sessment.—Beckett  T.  Morse,  4  CaL  App.  228, 
87  Pac.  40S. 

§  243.  Partlei  Oafsndaot  and  Ilotlce  at  Fro- 
ce«dlngB, 
[a]  When  the  complaint  alleged  that  the 
defendants  sued  by  fictitious  namef  were,  on 
the  day  the  assessment  became  a  lien,  and 
still  continue  to  be,  owners  of  the  lot,  an 
answer  by  a  successor  of  the  defaulting  de- 
fendant, aa  of  one  sued  by  a  fictitious  name, 
showing  that  the  deed  to  him  was  made  one 
day  prior  to  the  filing  of  the  answer,  was 
improper  and  unauthorized.  He  was  not  one 
of  the  defendants  to  the  action  nor  entitled 
to  be  made  a  defendant  thereto;  and  the  ac- 
tion was  properly  dismissed  as  to  him. — Worth 
V.  Emerson,  3  Cal.  App.  158,  8S  Pac.  664. 

§  244.    Oomidalnt  In  OeneraL 

[a]  Where  the  complaint  alleged  that  the 
lot  was.  assessed  one  sum  for  frontage  work 
on  the  eastern  aide  of  the  main  avenue  im- 
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prov«d,   and   tbree  other  sama  for  teimina- 

tion  work  on  three  other  avenaea  named, 
amounting  to  a  epecifled  aggregate  sum,  it  ia 
in  harmonj  with  the  assessment  that  the 
other  avenue 8  terminated  on  the  westerly 
■ide.of  the  main  avenne,  and  that  the  aaaeea- 
menti  for  terminating  work  were  in  accord- 
ance with  the  proTisioni  of  snbdiviiion  7  of 
ths  street  improvement  act. — Beckett  v. 
Morae,  4  CaL  App.  228,  87  Pac.  408. 

$  247.    Answer. 

[a]  An  answer  averring  that  the  inperln- 
tendent  of  streets  did  not  make  the  asBess- 
meDt  in  the  manner  and  form  prescribed  by 
law,  without  setting  forth  particulars  in 
which  it  waa  defective,  atatei  a  mere  conclu- 
sion of  law,  and  the  averment  therein  that 
the  lot  waa  not  asseaaed  for  any  one  of  the 
separate  aums  atated  in  the  complaint  i*  an 
insutBei«nt  defenss  to  an  action  to  foreeloio 
an  asaessment  for  the  aggregate  of  those  soma, 
if  such  separate  sums  could  have  been  as- 
sesaed  against  the  lot  for  its  proportion  of 
the  cost  of  the  entire  work,  nnder  anj  pos- 
sible eircumstanees — it  being  presumed  that 
an  eh  circumstances  existed  in  the  present 
case.— Beckett  v.  Morse,  4  Cal.  App.  2ZS,  87 
Pac.  408. 

§  261.    EvMance— AdDdadbflity. 

[a]  The  court  properly  excluded  from  evi- 
dence private  □upertormed  contracts  with  the 
pfaintiff,  which  also  included  additional  un- 
performed work.  The  breach  of  aueb  con- 
tracta  can  be  no  defense  to  the  enforcement 
of  an  asseesment  nnder  the  contract  awarded 
bj  the  council;  and  any  remedy  for  the 
breach  of  such  private  contracts  is  to  be 
sought  elsewhere. — San  Francisco  Paving  Co, 
V.  Doboia,  2  Cal.  App.  42,  83  Pac.  72. 

§  262.    — -  Wel^t  *nd  SolBcleBcy. 

[a]  In  an  action  to  foreclose  a  street  asaess- 
ment the  dnly  recorded  warranty  assessment, 
engineer's  certificate,  etc.,  establish  a  prima 
facie  ease  for  the  plaintiff. — Blanchard  v. 
Ladd,  135  Cal.  212,  67  Pac.  130. 

[b]  In  an  action  to  foreclose  a  street  aa- 
sessment,  a  finding  that  the  averments  in  the 
complaint  of  the  making  and  recording  of 
the  assessment  warrant  and  diagram  with  the 
affidavit  of  demand  and  nonpayment  are 
tme,  in  the  absence  of  any  other  evidence, 
ant i tied  the  plaintiff  to  a  judgment  in  his 
favor,  and  tnrew  upon  the  defendant  the 
burden  to  show  some  defect  in  the  prior  pro- 


§  253.    Findings,  Jndgmant  or  Oecroa. 

[a]  In  an  action  to  foreclose  a  street  as- 
sessment, where  issue  was  joined  as  to  the 
due  passage  of  the  final  resolution  to  do  the 
work,  the  finding  that  It  was  "duly  passed" 
was  of  the  ultimate  fact  upon  which  plain- 
tiff's recovery  depended,  and  was  a  determina- 
tion that  the  board  had  jurisdiction  to  pass 
it,  notwithstanding  a  finding  of  probative 
facta  set  forth  in  the  answer  assailing  the 
jorlsdiction;  and  the  defendant  properly,  by 


motion  for  a  iiew  trial,  assailed  th«  nltimftte 
finding  of  fact,  upon  a  statement  of  the  evi- 
dence showing  that  the  reiolntion  was  not 
duly  passed,  and  that  the  board  bad  no  jnria- 
diction  to  pass  it;  and  the  court  properly 
granted  a  new  trial  on  that  ground. — Pacific 
Paving  Co.  v.  Diggins,  4  Cal  App.  240,  87 
Pac.  4.1S. 


A.    DELEGATION,  EXTENT  AND  EXEB- 
CI8E  OP  POWBB. 

I  IT  QENERAL,  |  380. 

SDBJECra  OP  REOULATIOM  IN  GENEBAIi.  |  3S1. 

PBOPEBTT.  I  303. 

MUISANOEa,  QABBAOS  AND  KEFDSE,  f  3SB. 

KEODLATION      OF      00CDFATI0H8.       EUPLOT- 

UENTB  AMD  BUSINESS,  I  3M. 
PABTIOnLAS      0OCOFATI0N9     OB     BOSUICSS, 

iSBB. 

§  260.    In  OaneraL 

[a]  The  future  exercise  by  the  legialattve 
branch  of  a  municipality  of  its  police  power 
cannot  be  bargained  or  contracted  away. — 
Laurel  Hill  Cemetery  v.  City  and  County  of 
San  Francisco,  152  Cal.  464,  B3  Pac.  70. 

ib]  The  provision  of  the  charter  of  tha  city 
Los  Angeles  (Stats.  1SS9,  p.  457),  au- 
thorizing it  to  impose  a  license  tax  upon 
occupations,  business,  and  trades,  to  raise 
revenue  for  the  city,  "provided  tiiat  no  dis- 
crimination shall  be  made  between  persons 
engaged  in  the  same  business,  otherwise  than 
by  proportioning  the  tax  upon  any  business 
to  the  amount  of  business  done,"  does  not 
require  occupation  taxes  to  be  graded,  in 
all  cases,  according  to  the  amount  of  tha 
business  done.  It  forbids  discrimination  be- 
tween persons  engaged  in  the  same  business 
by  tha  charging  of  a  higher  rate  to  one  than 
to  the  other,  in  any  case,  except  when  it  ia 
done  by  grading  the  tax  to  the  amount  of 
the  business,  but  it  does  not  forbid  the  im- 
position of  a  uniform  license  tax  upon  all 
persons  who  engage  in  a  particular  eaJling. — 
City  of  Los  Angeles  v.  Los  Angeles  Inde- 
pendent Gas  Co.,  152  Cal.  76S,  93  Pac  1006. 

[c]  The  police  power  of  a  city  ia  derived 
from  article  XI,  section  11  of  the  constita- 
tion,  and  not  alone  from  its  charter. — In  ra 
Newell,  2   Cal.   App.  767,  84   Pac  226. 

[d]  The  board  of  police  commissioners  may 
exercise  such  power  as  has  been  conferred 
upon  tbem  by  a  valid  city  ordinance;  and  ^ 
where  it  authorizes  them  to  determine  the 
question  of  fact,  as  to  whatever  of  danger 
or  menace  to  public  interests  is  threatened 
by  the  establishment  and  conduct  of  sueb 
business  at  the  place  petitioned  for,  its  de- 
termination against  its  establishment  at  saeh 
place  is  conclusive. — Qoytino  v.  UcAleer,  4 
OaL  App.  655,  88  Pac.  991. 

[c]  The  legislative  body  of  a  municipal  cor- 
poration has  police  power  under  section  11  of 
article  XI  of  the  eonstitntion  to  pass  a 
municipal  ordinance  suppressing  the  maint«- 
nance  of  public  billiard -rooms  and  poolrootna 
for  hire  or  public  use,  within  the  limits  at 
the  municipality,  provided  the  same  does  ut 
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conflict  vritli  any  gener&I  I&w.  Subject  to  the 
proviso,  the  power  of  the  city  ia  ae  broad  aa 
that  of  the  legiaJature  itself. — Ex  parte  Uut- 
phy,  8  CaL  App.  4*0,  S7  Pae.  199. 

§  261.    SniDjectB  of  Bagnlatloii  In  (General. 

[a]  Under  the  charter  of  the  city  and 
coanty  of  San  Prancisco,  read  in  connection 
with  article  XI,  aection  11,  of  the  atate  eoa- 
stitntion,  the  euperviaors  have  power  to  pasa 
ordinances  placing  aaeh  reatrietiona  upon  the 
aae  of  any  property  or  the  eondaet  of  any 
boiinesa  aa  may  be  necessary  for  the  public 
health, — Laurel  Hiil  Cemetery  t.  City  and 
County  of  San  Francisco,  152  Cal.  464,  93 
Pae.  70. 

[b]  The  ezerciae  of  the  police  power  to 
regulate  the  management  and  control  of  doga 
within  city  limita  does  not  depend  upon  the 
question  whether  doga  are  full  property  in 
this  state  or  not,  where  they  are  allowed 
to  run  at  lar^  within  such  limita.  An  ordi- 
nance regulating  the  nse  and  management  of 
dogs  within  city  limits  does  not  restrict  or 
interfere  with  their  ownership,  if  the  owner 
complies  with  the  ordinance.  It  only  involvea 
the  familiar  principle  that  everj  person  must 
so  nse  his  property  aa  not  to  injure  the  ligbta 
of  other  persons  or  of  the  public. — In  re  Ack- 
erman,  6  Cal.  App.  5,  91  Pae.  429. 

[c]  Held,  that  the  proviaiona  of  the  dog 
ordinance  in  question  are  not  unreasonable, 
uncertain,  or  ambiguous  in  terms,  nor  op- 
pressiTely  burdensome;  but  that  it  repre- 
■enta  only  a  wholesome  and  salutary  azer- 
eise  of  the  police  power.  The  owner  of  the 
dog  is  fully  protected,  if  he  proeures  the  li- 
cense and  compliea  with  the  law,  nor  can  it 
be  presumed  that  the  marshal  will  commit 
infractions  of  the  law. — In  re  Aekermau,  6 
Ca).  App.  5,  91  Pae.  429. 

[d]  A  municipal  ordinauea  lieenaing  and 
regulating  the  ownership  of  doga  within  the 
limits  of  a  city  is  not  inconsisteut  with  a 
later  ordinance  the  purpose  of  which  is  to 
license  for  revenue  and  regulation  every  kind 
of  business  carried  on  within  the  city,  and 
the  former  ordinance  ia  not  repealed  by  im- 
plication by  the  latter. — In  re  Ackerman,  6 
CaL  App.  5,  91  Pae.  42B. 

[e]  A  licenae  tax  on  dogs  may  be  imposed 
as  Ml  incident  of  the  regulation  of  their 
management,  control  or  use.  An  ordinance 
providing  that  the  owner  of  the  dog  upon 
the  payment  of  the  required  license  tax  snail 
attach  to  the  collar  worn  by  the  dog  a  seal 
or  device  as  evidence  of  the  ownership  of 
the  dog,  and  of  the  payment  of  the  license 
tax,  and  providing  for  the  enforcement  of  a 
penalty  for  noncompliance  with  the  law,  and 
also  for  the  destruction  of  dogs  which  bear 
BO  collar  as  required,  is  an  exercise  of  the 
police,  and  not  of  the  taxing,  power. — In  re 
Ackerman,  6  Cal.  App.  9,  91  Pae.  429. 

[f]  Such  dog  ordinance  ia  not  repealed  by 
implication  by  the  provision  In  section  3360 
of   the   Political    Code   as   amended   in    1901, 
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limita. — In  re  Ackerman,  6  CaL  App.  C,  91 
Pae.  429. 

§  262.    Propoity. 

[a]  A  city  may,  under  its  police  power,  pass 
an  ordinance  regulating  the  placing  of  tele- 
graph polea  and  wires  so  as  to  prevent  an- 
reaeonable  obstruction  of  travel,  but  cannot 
deprive  it  of  its  right  to  construct  and  main- 
tain them.  An  ordinance  authorizing  their 
construction,  and  permitting  them  to  remain 
where  placed,  in  consideration  of  the  tele- 
graph company's  written  agreement  to  per- 
mit theif  use  by  the  city  for  certain  pur- 
poses, does  not  grant  an  efCective  municipal 
irancnise  ha  vine  a  real  existence  distinct 
from  its  federal  franchise,  which  may  be 
taxed  by  the  city.— Western  Union  Tef.  Co. 
V.  City  of  Visalfa,  149  Cal.  744,  87  Pae.  1023. 

[b]  Aa  a  general  rule  interments  in  a  city 


are  not  actually  occupied  by  dwellings  and 
are  not  likely  to  be  so  for  many  years  to 
come,  it  cannot  be  held  that  interments  any- 
where within  the  corporate  limits  may  be 
prohibited  merely  because  the  territory  in- 
volved is  aU  included  within  the  boundaries 
of  the  city.— Laurel  Hill  Cemetery  v.  City 
and  County  of  San  Pranciseo,  152  Cal.  464, 
93  Pae.  70. 

[e^  A  municipality,  in  the  exercise  of  its 
police  power,  may  by  ordinance  establish  Are 
limits,  and  render  it  unlawful  for  any  person,   ' 
firm  or  corporation  to  erect  or  maintain  there- 
in   any    tent    or   movable   structure    of   any  ' 
kind.     The   legislative  body   of   the   eity,  be- 
ing  the    sole    judge    of    the    necessities   for  '' 
regulation,    and    it    being   reasonable    on   its  ' 
face,    will    be    presumed    reasonable    by    the 
court.     The    ordinance    is    in   no   sense   class 
legietation,  as  It  applies  to  a!]   persona  simi- 
larly situated,  and  is  operative  against  a  per- 
son maintaining  a  prohibited  structure  erected 
before  its  passage. — In  re  Newell,  2  C&l.  App. 
767,  84  Pae,  228. 

§  263,    KnlsancflB,  Qarbaga  and  BefUsa. 

[a]  The  police  power  granted  by  the  consti- 
tution to  municipalities  is  not  restricted  to 
the  suppression  of  nuisances.  It  inoludes  the 
regulation  of  the  conduct  of  business  or  the 
uae  of  property,  to  the  end  that  the  public 
health  or  morala  may  not  be  Impaired  or 
endangered.  Consequently,  whenever  a  thing 
or  act  ia  of  such  a  nature  that  it  may  be- 
come a  nuisance,  or  may  be  injurious  to  the 
public  health  if  not  suppressed  or  regulated, 
the  legislative  body  may  make  and  enforce 
ordinances  to  regulate  or  prohibit  it,  al- 
though it  may  never  have  been  oflfensive  or 
injurious  in  the  paet, — Laurel  Hill  Cemetery 
V.  City  and  County  of  San  Francisco,  152 
Cal.  461,  93  Pae.  70. 


[a]  A  license  tax  imposing  the  same  amount 
upon  all  engaged  in  the  same  business,  re- 
gardless of  business  done,  or  the  profits  re- 
ceived therefrom,  is  not  an  unreasonable  dis- 
crimination, although  different  persona  in  the 
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baaiii^ifl  iava  mncli  more  Mpital  amployecl 
and  earn  mach  mor«  profit  than  others.  Such 
uniform  rate  has  always  been  reco^ized  as 
a  valid  exercise  of  the  tuiag  power. — City 
of  lioa  Angeles  t.  Lob  Angeles  ludependeat 
Gae  Co.,  152  Cal.  765,  63  Pae.  1008. 

fb]  A  Testrietion  in  a  maaicipal  ordinance 
tne  cit^  and  eonnt^  of  San  Franciieo  upon 
the  grantiatf  of  permits  bj  the  board  of  pnb- 
lic  works  for  tne  building  of  liverj-B tables 
to  csies  where  the  applicant  preaentB  "the 
written  eonaent  of  the  owners  of  property 
within  two  hundred  feet  of  the  atable,"  la 
Dureasonable  and  void,  as  vesting  in  private 
individuals  the  arbitrarjr  power  to  determine 
whether  the  owner  of  real  property  ma^  use 
it  in  the  pursuit  of  a  lawifnl  occopation. — ■ 
Coon  V.  Board  of  Public  Works,  7  Cal,  App. 
760,  85  Fae.  913. 

[e]  Since  the  power  to  regulate  does  not  ex- 
tend to  a  lawful  business,  not  the  subject  of 
regnletion,  an  ordinance  imposlnsr  a  license 
tax  en  businesgeB  enumerated,  according  to 
the  amount  of  business  trans  acted,  being 
within  the  express  authoritj  conferred  to  tax 
for  revenaes,  must  be  resumed  to  be  in- 
tended for  that  lawful  object.  It  cannot  be 
Sresnmed  In  soch  ease  that  it  was  intended 
sr  purposes  of  regulation  onlr. — In  re  Diehl, 
8  Cal.  App.  51,  96  Pac.  BS. 

[d]  Section  3366  of  the  Penal  Code,  limit- 
ing licenses  to  the  purpose  of  regulation,  has 
no  application  to  a  freeholders'  charter,  es- 
tablished under  section  6  of  article  XI  of  the 
constitution. — In  re  DieU,  8  Cal.  App.  51, 
96  Pae.  98. 

[ej  The  mnnicipal  anthorttles  hare  power 
to  impose  a  penaJty  for  violation  of  an  ordi- 
nance imposiug  a  license  tax  for  revenue 
pnrposes. — In  re  Dlebl,  8  Cal.  App.  51,  96  Pac, 

§  265.    Partlcnlar  Occnpatloiu  or  Btulnesi. 

[a]  An  ordinanee  of  the  eitj  of  Los  An- 
geles, imiwsing  a  license  tax  of  tlOO  per 
month  npou  every  ueraon,  firm,  or  corpora- 
tion, condnetine,  managing,  or  canning  on 
the  business  of  manufacturing,  aelling,  dis- 
tribntin^  or  furnishing  gas  for  light,  heat  or 
power,  IB  an  exercise  of  the  taxing  and  not 
of  the  police  power,  and  is  not  subject  to  the 
rule  that  penalties  or  fees  exacted  for  per- 
mits issued  under  police  reflations  must 
bear  some  reasonable  proportion  to  the  ex- 
penses of  regulating  the  business. — City  of 
Los  Angeles  v.  Los  Angeles  Independent  Gas 
Co.,  152  Cal.  765,  93  Pac.  1006. 

(b]  Under  the  freeholders'  charter  of  the 
city  of  Los  Angeles,  as  amended  in  1903,  the 
general  legislative  control  of  and  the  right 
to  regulate  the  liquor  trafBe  is  conferred  on 
the  city  council  and  the  mayor,  and  they 
were  not  deprived  of  such  power  as  the  re- 
sult of  section  9.')a,  then  added  to  the  char- 
ter by  amendment.  That  section  merely  con- 
fers powers  of  a  limited  and  quasi -judicial 
nature  upon  the  board  of  police  commission- 
ers, whose  power  to  grant  permits  is  subordi- 
nate to  the  power  of  the  council  to  make  reg- 
nlations  ana  prescribe  mles  governing  the 
conduct  of  the  business.  Where  one  has  com- 
plied   with    tiie    mles    and    regulations,   the 


duty  of  the  police  commissioners  to  grant  ■ 
permit  is  ministerial  merely,  and  they  may 
not  arbitrarily  refuse  to  perform  it.  In  the 
matter  of  the  revocation  of  permits  actually 
granted  their  fonetions  are  quasi-judicial.  It 
would  always  be  their  duty  to  refuse  to  is- 
sue a  permit  or  to  revoke  a  permit  already 
issued  if  the  applicant  for  or  the  holder  of 
the  permit  did  not  brin^  himself  within  the 
terms  of  the  legally  existing  ordinances  of 
the  city  bearing  upon  the  matter. — Grumbaeh 
V.  Lelande,  15^  CaL  679,  B8  Pac.  1059. 

[el  The  business  of  poolseUing  cannot  be 
aaia  to  be  a  osefal  employment  or  business, 
nor  can  it  be  said  that,  as  ordinarily  con- 
ducted, it  might  not,  within  the  limits  of 
reasonable  probability,  be  attended  with  uses 
Injurious  to  public  peace  and  morals;  and  it 
may  be  regulated  by  a  municipal  ordinance, 
under  the  police  power  of  the  city,  authoriz- 
ing the  police  commiBsioners  to  regulate  or 
wittihold  permits  for  poolselling,  as  may  be 
proper  and  necessary  to  maintain  public  order 
and  promote  public  peace  and  morals,  and 
the  orderly  conduct  of  such  places. — ^ytino 
V.  McAIeer,  4  Cal.  App.  655,  68  Pae.  991. 

[dj  The  charter  of  the  town  of  Berkeley, 
having  been  adopted  prior  to  the  amendment 
of  1S96  to  the  constitution,  was  subject  to 
general  laws;  and  the  trustees  had  no  power 
thereunder  to  pass  an  ordinance  affixing  a 
penalty  for  the  sale  of  liquors  without  a 
license  in  conQict  with  the  Penal  Code,  and 
the  original  invalidity  of  such  power  was 
not  affected  by  that  amendment. — Ex  parte 
Sweetman,  6  Cal.  App.  ST7,  90  Pae.  1069. 

[ej  It  is  within  the  lawful  power  of  the 
police  commissioners  of  San  Francisco  to 
withhold  liquor  licenses  from  keepers  of 
restaurants  therein,  no  matter  how  great  the 
pecuniary  loss  thereby  caused  to  their  busi- 
ness; and  it  is  also  lawful  for  anyone  by 
legitimate  persnaslon  or  argument,  where  no 
unlawful  means  are  used  to  tliat  end,  to  en- 
deavor to  persuade  them  to  refuse  the  li- 
censes, even  though  he  may  be  actuated  by 
the  malicious  intent  to  injure  the  restaurant- 
keepers,  and  cause  them  pecuniary  loss. — 
People  V.  Scbmitz,  7  CaL  App.  330,  94  Pae. 
407,  419. 

[f]  A  municipal  ordinance  prohibiting  min- 
ers from  vlsitittK  public  billiard  and  pool 
rooms,  and  the  suffering  and  permitting  of 
them  to  enter,  visit,  be  and  remain  therein, 
is  a  proper  exercise  of  the  police  power, 
whether  a  public  billiard  or  pool  room  is  per 
se  an  immoral  place  or  not,  and  a  penuty 
imposed  therein  cannot  conflict  with  873f  of 
the  Penal  Code,  directed  at  employers  or 
parents  sending  minora  under  eighteen  years 
of  age  to  saloons,  gambling-hoiisea,  houses  of 
prostitution  and  other  immoral  places,  nor 
with  SB'b  of  that  code,  relative  to  the  selling 
of  liquor  to  minora  under  the  see  of  eighteen, 
and  permitting  them  to  visit  saloons  or  public 
houses  where  liquors  are  sold. — Ex  parte 
Meyers,  7  Cal.  App.  528,  94  Pac.  870. 

[gl  Where  a  mnnicipal  charter,  established 
by  freeholders  and  approved  by  the  legisla- 
ture, expressly  grants  authority  to  its  govern- 
ing body  to  license,  for  purposes  of  regulation 
and  revenue,  every  kind  of  bnsinesa  trans- 
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Mted  in  tfat  eitj,  gaeh  body  haa  power  by 
ordinance  to  impose  a  license  tax  apon  tho 
biuiii«H  of  iboeing  horaea  within  the  limita 
of  the  mnoleipality  for  profit,  and  to  make  it 
~i  miademeanor   to  violate   the   termB   of   the 


[bj  The  oeenpation  of  ahoelDg  boraea  ia  ft 
bnameaa  carried  on  and  traniacted  "for 
prollt"  within  the  temu  of  the  ordinance. — 
a  Diebl,  S  Cal.  App.  51,  96  Paa.  QS. 


prior  to  the  general  milk  atatnte  of  1907 
(Suta.  1907,  p.  265  et  aeq.),  tbe  later  atatnte 
is,  both  ai  to  the  definition  of  pure  and 
impure  milk,  and  aa  to  the  penalty  provided 
for  the  Tiolation  thereof,  in  direct  conBiet 
witb  tbe  provistoDB  of  the  prior  ordinance, 
and  the  ordinance  cannot  thereafter  be  en- 
forced.—In  re  Desanta,  8  CaL  App.  29S,  B6 
Pac  1027. 

lij  The  ordinance  vesting  dlaerstion  in  the 
legislative  board  aa  to  granting  permits  to 
hotels,  and  to  revoke  the  same  for  a  viola- 
tion of  eonditioca,  does  not  render  the  or- 
dinance invalid.  Since  tbe  governing  power 
can  prohibit  altogether,  it  may  impose  any 
reatnctiona  deemed  neeessary  and  proper  aa 
a  condition  of  permits,  in  properly  excepted 
caaea. — Ex  parte  Unrpby,  8  Cal.  App.  440, 
97  Pac  199. 


§  268.    Oiimlnal  Proaecatloii. 

[a]  Under  section  5  of  article  VI  of  the 
eonatitntion  the  anperior  conrt  has  pnriBdis- 
tion  of  misdemeanors  "not  otherwise  pro- 
vided for,"  and  the  provision  of  the  San 
Franeiaeo  freeholders'  charter  giving  the  city 
poliee  eonrt  "eoneunent  jurisdiction  with  the 
superior  court"  of  all  other  misdemeanort 
than  those  arising  under  tbe  violation  of 
ordinances  committed  within  the  city  and 
county  is  anconstitutional  and  void.  Such 
provision  of  the  charter  cannot  be  construed 
aa  giving  exclusive  jurisdiction  of  other  mis- 
demeanors to  the  police  court. — Robert  v. 
Poliee  Court,  14S  Cat.  131,  82  Fae.  83S. 


[b]  A  conviction  in  tbe  justice's  court  of 
the  town  of  Berkeley  of  a  misdemeanor  for 
tha  sale  of  liquor  without  a  license,  as  re. 
qnired  by  an  ordinance  of  the  town,  contain- 
ing a  Toid  penal  clause,  ia  valid  under  the 
Penal  Code,  and  the  higher  penalty  affixed 
therein  may  be  imposed. — Ex  parte  Sweet- 
man,  5  Cal.  App.  577,  90  Pac.  1069. 
ie]  A  judgment  of  conviction  reciting  that 
e  petitioner  was  duly  convicted  of  violat* 
ing  an  ordinance  of  a  town  nimcd  of  the 
sixth  class,  desi^ated  by  its  namber  and 
title,  and  adjudging  the  offense  of  violating 
the  same,  as  charged  in  the  complaint,  find 
that  it  be  punished  by  a  euitable  fine,  con' 
laine  a  sufncient  designation  of  the  ofiEenae 
charged. — Ex  part*  Mogenien,  5  Cal.  App. 
5S6,  91  Pac.  334. 
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of  authority  given  to  it  by  section  8</^  of 
article  XI  of  the  eonatitntion  to  establish  a 
poliee  court,  the  eity  justice's  conrt  therein 
IS   a   valid   court   properly   eetabliahed   by   a 

Seneral  law,  and  nas  jurisdiction  of  a  mis- 
omeanor  established  by  a  city  ordinance. — 
In  re  Johnson,  S  Cal.  App.  734,  93  Pac  199. 

§  209^1.    Placa  of  Imprisonment. 

[a]  Where  the  city  had  rented  certain  cell  a 
in  tne  county  jail  for  tbe  purpoaes  of  a  city 
jail,  that  portion  of  the  county  jail  ia  to  all 
intents  and  purposes  the  city  jail;  and  when 
the  defendant  was  committed  to  -  tbe  city 
jail,  and  confined  in  those  rented  cells,  he 
cannot   complain   that   he   is   improperly   im- 

Sriaoned  in  tbe  county  jail. — In  re  Johnson, 
Cal.  App.  731,  93  Pac.  199. 

§  271.    BotIbw  by  Oonita. 

[a]  Such  ordinancea  must  bear  a  rational 
relation  to  the  object  sought  to  be  attained, 
and  cannot  be  arbitrary  or  unreasonable  or 
made  a  mere  cloak  for  the  arbitrary  inter- 
ference with  a  suppression  of  a  lawful  busi- 
uess;  and  the  determination  of  tbe  super- 
risora  aa  to  what  ia  a  proper  exercise  of  its 
police  powers  ia  not  final  or  conclusive,  but 
is  subject  to  the  aupervision  of  the  eonrta. 
Tbe  eonrta,  however,  will  not  interfere  with 
the  exerciae  of  the  legislative  discretion  un- 
less it  clearly  appears  that  such  discretion 
has  been  nrbitrarily  or  unreasonably  exer- 
cised.— Lanrel  Hill  Cemetery  v.  City  and 
County  of  San  Francisco,  152  Cal.  464,  93 
Pae.  70. 

[b]  The  right  of  tha  city  to  prohibit  pool- 
rooms depends  upon  a  queation  of  fact,  tbe 
existence  of  wbicb  it  is  conclusively  pre- 
sumed tbat  its  legislative  board  has  properly 
passed  upon;  and  the  courts  cannot  go  be- 
hind its  finding.— Ex  parta  Murphy,  8  CaL 
App.  440,  97  Pae.  199. 

XI.  VSE  AITD  BEQUUVTIOH  OF  FOBUO 
FBOPEBTT,  FU^.OES  AND  W0BK8. 

PDBLIO  BmLDINOS.  I  371^. 

OBBTRDOTIONa   AND   BNOBOAOHUEIITS,  I  SIS. 

EXOAYATIONS  FOB  WATXB  UAIHB,  I  91»H. 

ND1SANCB8.  I  379. 

ACTIONS  TO  ABATE  OR  RESTRAIN  OBBTBUO. 
TIONS  OB  NCI8ANCE9,  |  SBO. 

BIQHTS  AND  PBtTlLEOES  OF  AND  BESTRIO- 
TI0H8  ON  ABOTTINO  OWNERS  IN 
STREETS,  t  2S8. 

aBANTS  OF  RIGHTS  TO  DSE  OP  STREETS  FOB 
FDBFOSEB  OTHEB  THAN  HIOHWAXS, 
12B5. 

USE  OF  STREETS  AS  HIQHWATS,  I  380. 

QBANT  OF  FRANCHISES  TO  LIOHTIHQ  COM- 
PANIES, I  SSe^. 

BEQTJLATION  OF  WATEB  BATES,  I  387. 


§  274V't.    PnbUc  1 

ti]  Tbe  erection  of  a  building  for  a  public 
rary  in  a  public  park,  with  rooms  therein 
as  a  meeting-place  for  the  board  of  library 
directors  of  the  city,  is  a  legitimate  nee  of  ■ 
portion  of  the  park  which  cannot  be  enjoined 
at  suit  of  an  abutting  owner  and  taxpayer; 
but  tbe  use  of  tbe  library  building  for  admin- 
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Istratlon  pnrpoiea,  aaeh  ai  for  roonu  for  th» 
board  of  edneation,  or  far  any  other  miinlei- 

CI  body,  may  be  enjoined. — Spiret  v.  City  of 
a  Angeles,  IGO  Cal.  S4,  87  Pae.  1026. 

%  27a.    Obstmctloiu  uid  Encrowdiments. 

[a^  An  oral  grant  by  the  owner  of  land  of 
a  ngbt  of  way  to  ouike  or  nse  a  ditch  along 
the  BBine  which  waa  indefinite  both  ai  to  the 
■izo  and  precise  location  of  the  ditch,  be- 
come* fixed  and  certain  aa  to  iti  lize  and 
location  by  the  taking  and  oaing  of  an  ex- 
isting ditch  for  the  pDrpoaas  agreed  npon. 
The  grant  of  snch  right  of  way  did  not  carry 
with  it  the  right  to  subsequently  enlarge  the 
old  ditcb,  change  its  course,  or  make  another 
ditch  npon  a  new  line.  Consequently,  a  new 
ditch  subsequently  constructed  along  the 
land  npOD  a  diSerent  line,  after  the  land 
had  been  dedicated  to  and  accepted  as  a 
pnblic  highway,  is  an  unlawful  obstruetion 
to  snch  highway. — Kern  Island  Irrigating  Co. 
T.  City  of  Bakerafield,  151  Cal.  403,  90  Faa. 
1052. 

[b]  A  street  railway  company  whose  fran- 
chise has  become  forfeited  and  who  was  not 
in  possession  of  the  streets  may  be  forcibly 
restrained  by  the  peace  officera  of  the  city 
from  unlawfully  entering  upon  and  obstruct- 
ing the  streets. — Loa  Angeles  St.  Co.  t.  City 
of  Los  Angeles,  152  Cal  242,' 125  Am.  St. 
Bep.  54,  92  Pae.  4S0,  15  L.  B.  A.,  N.  S., 
1269. 

§  278Vi.    Ezcaratloiia  for  Water  Mains. 

[a]  An  ordinance  of  the  mnnicipaltty  for- 
bidding the  laying  of  any  pipe  in  a  public 
street  "without  having  first  obtained  ftom 
the  board  of  traateea  of  said  city  the  fran- 
chise or  pririlego  of  using  such  public  street 


so  far  aa  it  asaomea  to  requiro  a  frauchlae 
privilege  aa  a  condition  precedent  to  the  oc- 
cupation at  all,  it  has  no  application  to  the 
reserved  right  of  the  owner  of  the  aoil  who 
is  seeking  to  uso  tho  street  in  a  manner  not 
in  conflict  with  the  pnblic  use. — Colegrove 
Water  Co.  v.  City  of  Hollywood,  J51  Cal. 
425,  90  Pae.  1053,  13  L.  E.  A.,  N.  8.,  904. 

[b]  Inasmuch  ai  the  right  to  use  the  soil 
below  the  snrface  of  the  street  can  rarely  be 
practically  enjoyed  without  first  disturbing 
the  surface  temporarily  in  making  the  neces- 
sary excavations,  the  owner  of  the  fee  has 
the  right  to  make  aach  excavations,  aa  will 
enable  him  to  inatall  the  materials  or  da  the 
work  requisite  for  an  enjoyment  of  hia  rights 
in  the  land.  The  occupation  of  the  soil  by 
a  water 'pipe  to  convey  water  across  the 
street  of  a  city  for  purposes  of  irrigation,  so 
long  as  no  public  nse  ia  impeded,  ia  a  legiti- 
mato  DSB  by  the  owner  and  carries  with  it 
the  right  to  excavate  the  soil,  anbject  to 
tmi-h  reatrietiona  by  the  municipality  as  will 
insure  the  least  intermption  to  the  pnblic 
nasement.  Nothing  contrary  to  this  rule  ia 
to  be  found  in  the  statutes  or  decisions  of 
this  state.— -Colegrove  Water  Co.  v.  City  of 
Hollywood,  151  Cal.  425,  90  Pae.  1053,  13  U 
E.  A.,  H.  8.,  904. 


S  279. 

[a]  Ordinarily  an  unauthorized  and  Illegal 
obstruction  to  a  highway  is  a  publie  noi- 
sanee;  and  it  may  constitute  a  private 
nuisance  as  well  to  an  abutting  owner,  if  it 
obstructs  his  easement  to  a  right  of  access 
from  hia  land  to  the  highway  and  from 
the  highway  to  hia  land.  But  the  operation 
of  a  railroad  upoa  a  street  is  not  as  to  abnt- 
ting  owners  per  se  a  nuisance.  It  may  or 
may  not  be  a  nuiaanee,  according  to  the 
manner  of  ita  construction  and  operation,  and 
to  surrounding  circumatanees. — Brown  v.  Baa, 
150  CaL  171,  S8  Pao.  713. 

S  280.    Aotlons  to  Abate  or  Bwtraln  Ohgtnic- 
tlotu  or  Nuisances. 

[a]  A  complaint  seehiug  to  enjoin  a  railroad 
as  an  obstruction  to  the  right  of  aeceas  of 
the  plaintiff,  which  does  not  set  forth  anv 
facta  which  show  that  his  right  of  access  has 
been  obstructed  by  the  work  alreadv  done,  ot 
will  be  obstructed  or  impaired  by  the  work 
to  be  done,  but  merely  alleges  iia  opinion! 
and  conclusions  on  that  subject;  and  alleges 
that  the  defendants  ar*  constructing  and 
intend  to  operate  a  fonr-track  railroad  upon 
the  street  in  front  of  his  premises,  withont 
stating  the  width  of  the  street  or  the  loca- 
tion or  manner  of  construction  of  the  tiei 
and  raila,  or  how  often  or  in  what  mannfc 
ears  or  motors  will  be  run  upon  them,  or 
whether  It  will  be  a  steam  or  a  street  rail- 
road, does  not  state  a  cause  of  action  jnatity- 
ing  an  injunction  restraining  its  constraetioo 
and  operation.— Brown  t.  Bea,  150  CaL  171, 
S8  Pae.  713. 

§  283.    BlglrtB  and  PrlvUegM  of  ud  Bestdc- 
tdon*  on  Abnttliuc  Owners  In  StreeU. 

[a]  The  mere  fact  that  railroad  cars  are 
to  be  operated  in  a  street  adjoining  plaintiff** 
proper^  does  not  show  any  such  paenliai 
Injury  to  him  as  will  justify  an  injunction 
restraining  the  conatmetion  and  operalian  of 
the  railroad. — ^Brown  t.  Bea,  150  CaL  171, 
88  Pae.  713. 

[b]  Any  obstmction  to  the  use  of  the  itreel, 
which  impairs  or  destroys  the  private  case- 
ments appurtenant  to  an  abutting  lot,  la  a 
private  injury  to  the  owner  of  the  lot,  dif- 
ferent and  distinct  from  tho  injury  to  the 
general  public;  and  the  owner  may  naintain 
an  action  for  damages  for  the  injury,  or  for 
an  injunction  to  prevent  ita  continuance,  re- 
gardless of  the  fact  that  the  same  obstrnr- 
tion  also  constitutes  an  injury  to  the  public 
right  of  travel,  and  regardless  of  the  numbn 
of  persons  who  may  suffer  a  similar  iajurr 
to  private  eaaementa  appurtenant  to  other 
lots  fronting  on  the  atreet. — Williams  v.  Loi 
Angelea  By.  Co.,  150  Cal.  592,  S9  Pae.  330. 

[ej  The  erection  of  a  switch-tower  on  thc 
street  in  front  of  olaintiff's  lot,  which  is  U 
obstruction  to  some  extent  to  the  exercise  of 
the  private  eaaementa  of  plaintiff,  ia  not  is* 
eluded  in  the  granting  of  a  franchise  to  Uf 
tracks  in  the  streets,  and  to  run  eara  thereon 
by  electricity,  if  it  can  be  placed  on  private 
property,  at  whatever  cost,  and  can  there  be 
used  in  anbatantiallv  the  aame  maoner,  and, 
if  so,  the  city  authorities  cannot  give  the 
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riglit  to  ^nt  it  in  the  street  to  the  detriment 
ol  the  private  rigbta  of  the  plaintiif,  without 
Drat  making  eompecsatioa  to  him  for  th* 
damage  eanied  thereb;,  it  any, — Williami  t. 
Loi  Angelea  By.  Co^  150  Cal.  S92,  89  Pao. 
330. 

[d]  Every  lot  fronting  upon  a  street  has 
ai  appnrtenanesB  thereto  certain  private  esse- 
mentB  in  the  street  in  front  of  and  adjacent 
to  the  lot,  which  are  part  of  the  lotj  and 
are  private  property  as  fully  as  the  lot  itself, 
though  exercised  in  the  street  and  extending 
into  and  over  the  street. — Williams  v.  Loa 
Angeles  By.  Co.,  ISO  Cal.  592,  89  Pac.  330. 

[e]  While  the  mnnieipality  may  determine 
the  extent  and  manner  of  the  public  use  to 
be  made  of  the  streets,  and  may  regulate  the 
Die   by   owners   of   the   soil,   it   cannot   arbi- 


pnblie  street  has  by  reason  of  such   

ship  a  special  easement  in  the  street  for 
the  purpose  of  ingress  and  egress,  which  is 
property  as  fnlly  a*  the  lot  itself.  This  right 
of  property  is  as  much  invaded  by  gbstrue- 
tions  which  have  the  effect  of  absolutely 
preventing  access  to  the  premises  along  the 
street  as  it  is  by  obstructions  preventing 
access  from  the  premises  to  the  street  imme- 
diately in  front  of  the  land. — Cuahing-Wet- 
more  Co.  v.  Gray,  1G2  Cal.  118,  123  Am.  St. 
Bep.  *7,  92  Pae.  70. 

§  2S6.    Oraats  of  Bights  to  tTse  of  Streets 
for  Purposes  Other  than  Highways, 

[a]  The  act  of  Harch  3,  1903,  amending  the 
act  of  Uarcb  11,  1901,  so  as  to  provide  that 
after  the  sale  of  a  mnnicipa!  franchise  for  a 
street  railroad,  and  the  nling  of  the  bond 
by  the  auccessfnl  bidder,  "the  franchise  shall 
by  said  governing  or  legislative  body  be 
granted  by  ordinance,"  etc.,  is  to  be  con- 
strued with  the  freeholders'  charter  of  a  city, 
requiring  all  ordinances  to  be  approved  by 
the  mayor,  or  to  be  passed  over  his  veto;  and 
where  an  ordinance  granting  snch  franchise 
was  vetoed  by  the  mayor,  and  was  not  passed 
over  his  veto,  and  the  money  bid  was  ten- 
dered back,  the  city  was  entitled  to  enjoin 
the  eonatmetion  of  the  street  railroad. — City 
of  Los  Angeles  v.  Davidson,  ISO  Cat.  S9,  8S 
Pac.  42. 

[b]  The  consent  of  the  owners  of  lots  abut- 
ting on  a  street  in  a  city  t«  the  construc- 
tion and  maintenance  of  a  water  ditch  in 
the  street  is  not  binding  on  the  municipal 
authorities. — Kern  Island  Irrigating  Co.  r. 
City  of  Bakersfield,  151  Cat  403,  SO  Pae. 
1052. 

[c]  The  relative  rights  of  a  city  and  its 
grantee  of  a  franchue  for  the  construction 
and  operation  of  a  railway  along  the  city 
stnets  ars  measured  by  the  terms  of  their 


contract,  of  which  the  provisions  of  section 
602  of  the  Civil  Code  form  a  part,  and  must 
be  taken  into  account  in  construing  the  con- 
tract.— Los  Angeles  By.  Co.  v.  City  of  Los 
Angeles,  1S2  CaL  242,  125  Am.  3t.  Bep. 
04,  92  Pae.  490,  15  L.  B.  A.,  N.  8.,  126B. 

[d]  A  provision  in  an  ordinance  of  a  city 
granting  a  street  railway  franchise  to  the 
effect  that  in  case  of  a  failure  to  complete 
the  work  within  the  time  limited  the  fran- 
chise shall  be  forfeited,  if  not  self- executing, 
is  not  in  conflict  with  the  provisions  of  sec- 
tion G02  of  the  Civil  Cade  on  the  same  sub- 
ject, which  are  self -executing.— Los  Angeles 
By.  Co.  V.  City  of  Los  Angeles,  152  Cal.  242, 
125  Am.  St.  Bep.  64,  92  Pac  490,  15  L.  B.  A., 
N.  8.  1269. 

[e]  A  city  in  granting  a  street  railway 
franchise  is  but  an  agency  of  the  state;  and 
if  there  be  any  conflict  between  the  or- 
diuanee  containing  the  grant  and  the  general 
laws  of  the  state,  the  latter  must  govern.-^ 
Los  Angeles  By.  Co.  v.  City  of  Los  Aegeles, 
152  Cal.  242,  125  Am.  8t.  Bep.  64,  92  Pae. 
490,  15  L.  B.  A.,  N.  S.,  1269. 

[f]  Section  502  of  the  Civil  Code,  providing 
that  a  failure  on  the  part  of  a  street  railway 
corporation  "to  comply  with  cither  of  the 
foregoing  provisions  of  this  section,  or  with 
either  of  the  pro  vis  ions  of  the  ordinance 
granting  said  right  of  way,  works  a  forfeit- 
ure of  the  right  of  way  and  also  of  the 
franchise,"  etc.,  is  self-executing,  and  a  judg- 
ment of  forfeiture  is  not  necessary  to  deter- 
mine the  franchise. — Los  Angeles  By,  Co.  v. 
City  of  Los  Angeles,  152  Cal.  242,  125  Am. 
St.  Bep.  54,  92  Pac.  490,  16  L.  B.  A.,  N.  8., 
1269. 

[g]  The  privilege  given  an  electric  lighting 
company  by  article  XI,  section  19,  of  the 
constitution,  under  the  direction  of  the  super- 
intendent of  streets,  or  other  officers  in  con- 
trol thereof,  of  using  the  public  streets  of  a 
municipality  for  introducing  and  supplying 
such  city  with  electric  lights,  does  not  cur- 
tail the  power  of  the  municipality  in  making 
needful  and  reasonable  regulations  touching 
the  use  by  such  company  of  the  streets,  al- 
though the  city  will  not  be  allowed  to  en- 
force regulations  which  are  tantamount  to 
a  denial  of  the  company's  right  to  use  the 
streets,  or  are  arbitrary,  capricious,  unreason- 
able, or  prohibitory  in  their  nature  or  effect. 
Merced  Falls  Gas  etc.  Co.  v.  Turner,  2  Cal. 
App.  720,  S4  Pac.  239. 

[h]  The  original  location  of  electric  light- 
ing poles  by  such  company,  by  permission  of 
the  city  authorities,  does  not  give  it  an  abso- 
lute, iu defeasible  right,  or  irrevocable  license, 
to  have  each  pole  remain  at  the  particular 
spot  for  all  time,  and  the  city  authorities 
have  the  power,  by  reasonable  regulations, 
to  compel  the  company  to  change  the  poles 
to  other  positions. — Merced  Palls  Gas  etc 
Co.  V.  Turner,  2  Cal.  App.  720,  84  Pac.  239. 

[i]  Lapse  of  time  will  not  confer  on  an 
electric  light  company  the  absolute  right  to 
have  the  poles  remain  as  originally  located, 
as  lapse  of  time  creates  no  prescriptive  right 
to  public  property. — Uerced  Falls  Oas  etc 
Co,  V.  Tutner,  2  CaL  App.  720,  84  Pac  239. 
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§  28B.    TTsa  of  Str«at>  as  HlgliinTs. 

[b]  Streets  will  be  deemed  u  capable  of 
use  bj  the  publie  if  aufficient  width  ftlong 
tbem  was  open  for  use  as  a  roadway  and 
was  capable  of  being  used  at  sucb  and  was 
in  fact  being  used  hj  the  publie.  The  fact 
that  a  portion  so  open  for  ase  was  in  what 
would  be  the  eidewalk  portion  of  the  streets, 
if  ultimately  side  walks  were  constructed,  ia 
immaterial.— CuBhing-Wetmore  Co.  v.  Gray, 
15S  Cal.  lis,  124  Am.  St.  Bep.  47,  02  Pac.  70. 

[b]  All  the  territory  platted  and  dedicated 
as  a  public  itreet  is  within  the  limits  ot 
the  street;  and  the  publie  is  entitled  to  the 
use  al  all  that  territory,  whether  traveled 
and  worn  down  by  vehicles  or  not. — Uerritt 
V.  McFarland,  4  Cal.  App.  390,  Sa  Pac.  369. 
§  28eVi.  Oraut  of  FruiclilMs  to  Ughtlag 
CompMilSB. 

[a]  The  aetion  of  the  governing  body  in 
grautiiig  a  tranehise  for  the  lighting  of  a 
highwajr  is  not  subject  to  reviBton  by  the 
court,  in  the  absence  of  any  showing  that 
there  has  been  an  abuse  of  discretion  or  ez- 
CBBB  of  jurisdietioD. — GurDaey  t.  Northern 
California  etc.  Co.,  7  CaL  App.  534,  94  Pae. 
638. 

§  2S7.    SagnlattoD  of  Water  Bates. 

[a]  Under  the  constitution,  a  municipal  cor- 
poration has  power  to  fix  the  rates  to  be 
charged  for  water  supplied  to  its  inhabitants 
and  to  control  the  manner  of  laying  and 
repairing  pipes  in  its  streets  for  that  pur- 
pose, as  against  another  city  engaged  in 
supplying  such  waters,  as  wall  as  when  an  in- 
dividual or  water  corporation  does  to. — City 
of  South  Pasadena  v.  Pasadena  Land  and 
■Water  Co.,  162  Cal.  570,  93  Pac.  490. 

Xn.     TOBTB. 

SZERCIBB  OF  GOYERNMENTAI.  AND  COB- 
PORATE    POWGae   IN    GENERAL,  |  2BB. 

LtASILITT  or  UUKIOIPALTTY  FOB  ACTS  OB 
OMISSIONS  OF  ITS  OFFICERS  OB  BU- 
PLOYEES.  I  ZSg. 

LIABILITY  OP  ABUTTINO  OWNEBS.  J  20S. 

OONTBIBDTOBY  NKOLIQENCK  OF  PERSON  IN- 
JURED, 1  SDT. 

CONDITIONS  PRECEDENT  TO  ACTIONS  FOB  IK- 
1. 1  W9. 


§  283.  Exercise  of  Ooramineittal  and  Oot- 
porate  Powers  In  Oeneral. 
[a]  If  a  suitable  warning  or  barrier  has 
been  erected  by  the  contractor  in  the  per- 
formance of  the  work,  it  relieves  the  city 
or  other  authority  from  the  necessity  of  tak- 
ing like  precaution,  and  the  city  or  other 
responsible  person  may  avail  itself  in  its 
defense  of  tne  barriers  or  lights  saitable  in 
themselves  and  properly  placed  by  the  con- 
tractor.— Stockton  Automobile  Co.  v.  Confer, 
154  Cal.  402,  97  Pac.  881. 

§  289.    Uabill^  of  Mtiiildpallty  for  Acta  ot 

Omissloiis  of  Its  Officers  or  Emplojees. 

J|a]  It  is  immaterial  to  the  liability  of  the 

eity    for    the    negligent     operation    of     such 


plant  that  the  authority  to  maintain  It  wu 
given  to  the  board  of  trustees  of  the  dty,  and 
not  in  terms  to  the  city. — Davoost  v.  City  of 
Alameda,  149  Cal.  60,  84  Pas.  760,  S  L.  B  A. 
N.  8.,  536. 

[b]  A  city  engaged  in  operating  an  electric 
light  plant  owned  by  it  for  the  purpose  of 
lighting  the  eity,  and  fnmishing  eleetrie 
light  to  its  inhabitants  for  domestic  uae,  is 
liable  for  the  death  of  a  person  caused  by  its 
negligent  operation. — Davoust  v.  City  ot  Ala- 
meda,  149  Cal.  69,  84  Pae.  760,  5  L  B.  A- 
N.  a,  536. 

[c]  Although  municipal  corporations  are  net 
liable  for  the  negligence  of  their  offlecn  or 
eervanta  when  acting  in  their  goTeromental, 
political,  or  public  capacity,  In  the  absence 
of  a  statute  permitting  it,  yet,  when  the  in- 
jury arises  from  the  exercise  of  mere  pro- 
prietary and  private  rights,  they  are  liable 
for  negligence  like  individuals  or  private 
corporations. — Davoust  v.  City  of  Alamedi, 
140  Cal.  69,  84  Pae.  760,  5  L.  B.  A.,  N.  S., 


§  200.    LlablUtj  of  Abutting  Ownen. 

[a]  A  city  ordinance  autboriung  the  nse  of 
planks  as  a  driveway  does  not  include  the 
protruding  spike  which  caused  the  plaintiff's 
downfall, — Wile  v.  Los  Angeles  Ice  etc  Co, 
2  Cal.  App.  100,  83  Pae.  271. 
§  297.  Contribntary  HegUgenee  of  Penon 
Injured. 

[a]  It  is  matter  of  common  knowledge  that 
no  sidewalk  is  perfect,  and  that  certain  ir- 
rejini'^rities  and  inequalities  in  the  surface  of 
eidewalks  exist  in  all  cities,  and  that  there 
is  usually  a  drop  ot  several  inches  from  the 
curb  to  the  street,— Taylor  v.  Hanson,  9  Cal. 
App.  382,  90  Pac  410. 

§  290.    Ooaditlons  Precedent  to  ActlDns  for 
Inl  Dries— Pleading. 
[a]   A    complaint    in    an    aetion    against   a 

municipal  corporation,  setting  forth  act*  of 
tort  on  the  part  of  the  defendant,  wilifolly 
and  wantonly  causing  injury  to  plain titf'i 
property,  and  preventing  the  plaintiff  from 
continuing  its  lawful  business,  to  the  plsin- 
tiS's  damage  alleged,  states  acts  ot  tort  ultra 
vires  to  the  manieipal  corporation,  for  which 
it  cannot  be  held  responsible,  and  states  no 
cause  of  action  against  it. — Healdsburg  Elec- 
tric etc.  Co.  v.  City  of  Healdsburg,  6  CaL 
App.  558,  90  Pae.  955. 

§  300.    — —  Evidence. 

[a]  It  appearing  that  the  death  was  earned 
by  a  live  wire  negligently  allowed  by  the 
city  to  remain  upon  a  beaten  path  four  feet 
wide  over  a  vacant  lot,  which  had  for  many 
years  been  used  by  residents  of  the  neigh- 
borhood in  going  from  their  homes  to  a  lail- 
road  station,  the  deceased  must  be  deemed 
a  licensee  in  crossing  such  path,  and  not  a 
trespasser;  and  that  the  death  was  due  to 
tbe  negligence  of  the  city  ia  sufficiently 
proved. — Davoust  v.  City  of  Alameda,  149 
Cat.  69,  84  Pac.  760,  6  L.  B.  A.,  N.  3.,  539. 
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in  qnettlon,  is  held  sostained  bj  the  evidence. 
It  wonld  require  a  dear  case  to  justify  an 
appellate  court  in  holding  aneb  a  flndioE  to 

V.    ..J    ij,   (j^g    evidence. — Stockton 

.  Confei,  IH  Cal.  402,  97 


§  301.    Trial  In  OemcnL 

[a]  In  the  exercise  of  the  due  care  to  pre* 
vent  injury  by  obstructiona  in  ihe  street*  of 
a  manicipality,  which  the  general  street  lair 
impoaes  upon  the  contractor  and  the  super- 
inter^dent  of  streets,  an  obligation  arises  to 
erect  guarda  and  place  lights.  When  erected, 
the  sufficiency  of  these  barriers  or  lights  or 
other  warning  signals  is  a  question  of  fact 
for  the  jury's  determination.— Stockton  Auto- 
mobile Co.  T.  Confer,  ISl  Cal.  402,  97  Pae. 
SSI. 

[b]  The  evidence  being  uncertain  as  to  the 
cause  of  the  fall,  and  there  being  evidence 
from  which  the  jury  might  logically  conclude 
that  the  injury  to  plaintifl  resulted  from  a 
fall  from  the  curb  into  the  street,  it  was  error 
to  refuse  a  requested  instrnction  that  if  the 
jury  find  from  the  evidence  that  plaintiff  was 
not  injured  by  reason  of  any  sidewalk  being 
out  of  repair,  tbey  should  find  for  the  de- 
fendants.— Taylor  v.  Manson,  B  Cal.  App.  382, 
99  Pac.  410. 

[c]  Whether  in  any  ease  the  municipal  offi- 
cers have  done  their  duty  must  be  determined 
by  what  they  knew  about  it  before  and  not 
after  the  accident.  When  the  defect  is  such 
that  prudent  men  may  reasonably  differ  aa 
to  whether  the  accident  should  have  been 
anticipated,  the  question  Is  generally  one  of 
fact  for  the  jury;  bat  when  it  is  so  sli^ltt 
that  prudent  men  coold  not  reasonably  antici- 
pate danger  from  its  eiistence,  though  an 
accident  happens  which  could  have  been 
guarded  against  by  eitra ordinary  foresight, 
the  qnestion  of  the  defendant's  responsibility 
is  one  of  law. — Taylor  v.  Manson,  9  Cal.  App. 
382,  99  Pae.  410. 

[d]  The  court  improperly  refused  requested 
instructions  on  the  part  of  the  defendants 
that  it  was  the  duty  of  the  board  of  public 
works  to  repair  only  soch  sidewallcB  as  were 
so  out  of  repair  as  to  endanger  persons  pass- 
ing thereon;  that,  if  the  sidewalk  was  not 
so  oat  of  repair  when  plaintiff  was  injured  as 
to  endanger  persons  in  ordinary  health  and 
strength,  and  with  the  ordinary  control  of 
their  muscles  and  faculties  while  passing 
thereon,  the  jury  must  find  for  defendants; 
and  that  if  the  sidewalk  where  plaintifl  was 
hurt  was  in  a  reasonably  safe  condition,  they 
mnst  find  for  the  defendants. — Taylor  v. 
Manson,  0  CaL  App.  332,  00  Pae.  410. 

TTTTT     FISCAL    MAHAOGMENT,    FUBUO 

DEBT,  SEOUBITIES  A2n>  TAXATION. 
B.     ADMINI8TBATI0N      IN      GENERAL, 

APPKOPBIATIONS,  WAEEANTS  AND 

PAYMENTS. 

S  309.    In  OflneiaL 

[a^  The  freeholders'  charter  of  the  city  and 
county  of  San  Francisco,  adopted  in  1899 
(sees.  2,  3,  chap.  3,  art.  IV— Stats.  1809,  p. 


272)  in  terms  prohibits  the  deposit  of  mn- 
uieipal  funds  in  banks  or  banking  corpora- 
tions.—Eotbschild  T.  BanteL  1S2  CaL  5,  »1 
Pae.  803. 

§  312.    Paynunt-^nnda  AvsUabla. 

[a]  Under  the  charter  of  the  city  and 
county  of  San  Francisco,  where  at  a  special 
election  held  tor  that  purpose  the  proposition 
of   incurring  a   bonded   indebtedness   for  the 


submitted  to  the  electors  and  is  affirmatively 
aeted  on,  the  board  of  ■npervisors  in  after- 
ward determining  what  streets  should  be  re- 
paired and  paid  for  out  of  the  funds  realised 
from  the  sale  of  the  bonds  is  not  limited 
to  such  streets  or  portions  of  a  street  at 
were  included  in  a  report  made  to  them  by 
the  city  en^neer  before  the  proposition  for 
a  bonded  indebtedness  was  submitted,  in 
which  such  engineer  designated  certain 
streets  and  portions  thereof  to  be  repaired 
and  improved,  and  made  plans  and  estimates 
of  the  coat  of  the  work. — Clougb  T.  Dufly, 
152  CaL  311,  92  Pac.  859. 

§  314.    Bemodiss  In  OvneraL 

[a]  The  Dupont  street  bonds  Issued  by  the 
city  and  county  of  San  Francisco  under  the 
act  of  March  23,  1876,  for  the  widening  of 
Dnpont  street,  were  payable  only  out  of  a 
fund  to  be  raised  by  taxation  of  lands  within 
a  specified  district  declared  to  be  benefited. 
All  claims  against  the  city  were  waived,  and 
it  cannot  be  held  liable  to  a  personal  gen- 
eral judgment.  Where  no  breach  of  duty  was 
alleged  in  an  action  against  the  city_  except 
failure  to  pay  the  bonds,  the  complaint  can- 
not support  a  judgment  against  the  city. — 
Meyer  v.  City  and  County  of  San  Francisco, 
150  CaL  131,  88  Pac.  728. 

[b]  The  equitable  liens  of  laborers  which 
have  been  fully  acquired  by  notice  to  tha 
city  in  relation  to  the  fund  in  its  treasury 
are  assignable,  and  may  be  enforced  in 
equity,  aa  liens  on  the  fund  by  the  assignee, 
Goldtree  v.  City  of  San  Diego,  8  Cal.  App. 
605,  97  Pae.  216. 


PUBP06ES  IH  OENBIUL.  I  SIS. 

ooNaTirnTioNAL    ijn>  statutobt  pboti- 

BIONB,  I  lie. 
FROCEEDINOB     PRELIUINABT    TO     I830B    IN 

OENERAL.  I  BIT. 
BUBHIBBIOH  OF  QDESTIOlf  TO  VOTERS.  1  SIB. 
ISSUE    AND    PROVISIONS    FOB    PAYMENT    OB 

REDEUPTION,  I  BIB. 

INTEREST.  I  S20. 

ACTIONS   IN   OENERAL,  |  334. 

■  TO   OOUPEIi   ISSUANCE   OF   BONDS,  |  SEE. 

S  SIS.    Purposes  In  GeneraL 

[a]  The  bond  act  of  1901  does  not  pnrport 
to  give  the  city  power  to  engage  in  the  carry- 
ing on  of  the  public  utilities  therein  men- 
tioned. Its  purpose  and  object  is  to  give  the 
power  to  issue  the  bonds  necessary  for  the 
construction  or  niaintenauee  of  such  publie 
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a  till  ties  In  ^nj  cue  whert  bj  other  pro- 
TiEionB  of  law  or  of  tha  charter  tha  power 
to  build  works  and  operate  sueh  enteTpriiei 
may  be  conferred.— Hyatt  t.  Williams  US 
Cal.  685,  84  Pae.  41. 

[b]  The  provision  In  the  act  of  1901  em- 
powering a  city  to  bond  itself  for  the  acqui- 
sition "of  any  municipal  improvement,"  in- 
cluding any  "property  .  .  .  necessary  or  con- 
venient to  carry  out  the  objeetB,  purposea, 
and  powers  of  the  municipality,"  authorliee 
the  isHuauee  of  bonds  for  the  acquisition  of 
land  for  public  parke.— City  of  Oakland  v. 
Thompson,  151  Cal.  STE,  91  Pac.  3S7. 

[e]  While  there  may  be  no  rapuguancy  be- 
tween the  act  of  ISSff  (p.  361),  enabling 
municipal  corporations  to  acqnire,  maintain, 
and  improve  public  parke  and  boulevards,  and 
the  act  of  1901  (p.  27),  authorizing  such 
corporationa  to  incur  indebtedness  tor  mu- 
nicipal improvements,  it  does  not  necessarily 
follow  therefrom  that  the  act  of  1880  pro- 
vides the  exclusive  method  by  which  a  mu- 
nicipal corporation  ma^  acquire  land  for  park 
purposes.  The  essential  diSerence  between 
such  acts  is  in  the  life  of  the  bonds,  the  first 
act  providing  for  twenty -year  bonds,  and 
the  latter  for  forty-year  bonds. — City  ot 
Oakland  t.  Thompeon,  151  CaL  572,  91  Pac. 
387. 


of  the 


J  Section  31  of  article  IH  of  the  charter 
I  the  eity  of  OaUand  (Stats.  1889,  p.  E^) 
expressly  contemplates  the  exercise  by  the 
city  of  the  power  to  acquire  land  for  publie 
parks.— City  of  Oakland  v.  Thompson,  151 
Cal.  572,  91  Pac.  387. 


which  the  legislative  body  of  a  eity  or  town 
may,  in  their  discretion,  expend  the  ordinary 
revenues  of  the  .city  (Vrooman  act,  see.  26), 
and  for  (hat  reason  fall  within  the  purposes 
for  which  bonds  may  be  issued  under  the 
act  of  1901,  and  are  also  included  in  the  term 
"street  work"  used  in  said  act,  which  means 
"work  upon  a  street,"  either  in  repairing  oi 
making  it.  And  bonds  of  the  municipality 
may  be  issned  for  these  purposes  nnder  the 
act  of  1901,  notwithstandiog  the  existence 
of  the  publie  park  and  boulevard  act  of 
March  19, 1889  (Stats.  1889,  p.  381).  If,  how- 
ever, there  be  included  with  these  authorized 
purposes  an  authorized  purpose,  for  the 
whole  of  which  a  single  aggregate  sum  is 
specified,  it  Is  impossible  to  separate  the 
good  from  the  bad,  and  the  whole  most  fait. 
City  of  San  Diego  v.  Potter,  153  Cal.  238, 
96  Pac.  146. 
[f]  The  eity  of  San  IHego,  nnder  the  pro- 
visions of  its  charter,  and  the  general  lavra 
of  the  state  thereby  made  applicable  to  such 
matters,  to  wit,  the  act  of  1SB9,  page  TO,  and 
the  act  of  1903,  page  376,  is  authorized  to 
pay  the  whole  cost  of  land  to  be  used  for 
roads,  streete,  highways,  or  boulevards  from 
the  ordinary  revenues  of  the  eity,  if  they 
deem  the  Improvement  of  such  general  benefit 
to  the  eity  that  the  whole  city  conetitutes  the 
district  to  be  benefited  thereby,  and  may 
issue  municipal  bonds  therefor,  under  the  act 
of  1901,  notwithstanding  the  existence  of 
the  publie  park  and  boulevard  act  of  March 


Is]  Under  the  act  of  February  £3,  1901 
(Stats.  1901,  p.  2T),  authorizing  the  incurring 
of  indebtedness  by  municipal  corporations, 
municipal  bonds  cannot  be  issued  except  for 
a  purpose  for  which  the  ordinary  reveuDea  of 
the  eity  might  be  lawfully  expended. — City 
nf  San  Diego  v.  Potter,  163  CaL  2BS,  95  Pae. 


for  the  purpose  of  acquiring  land  for  a  public 
park. — City  of  San  Diego  v.  Potter,  153  CaL 
288,  95  Pae.  146. 

[I]  Under  section  862  of  the  municipal  ia- 
corporation  act  of  1883  (Stats.  1883,  p.  93),  a 
municipal  corporation  of  the  sixth  class  has 
power  to  Incnr  the  expense  of  purchasing 
electric  lighting  from  a  private  company  and 
the  expense  of  the  care  and  maintenance  of 
the  streets  and  public  places  in  the  eity,  and, 
under  seetion  866  of  that  act,  has  power  to 
issue  the  bonds  of  the  city  to  supply  any 
deficiency    in    the   funds    applicable    to    such 

Eurposes.  Whether  section  866  of  that  act 
as  been  repealed  by  the  act  of  February  25. 
1901  (Stats.  1901,  p.  27),  conferring  authority 
to  create  a  bonded  indebtedneis  for  the  sole 
purpose  of  permanent  improvements,  the  cost 
of  which  could  not  be  paid  out  of  the  or- 
dinary annual  income  of  the  municipality,  is 
not  decided. — City  of  Bedlaods  v.  Brook,  151 
CaL  474,  91  Pac  150. 


§  316.    OotMltDtlonal    and    Statatorr     Pro- 
vlsloiu, 

[a]  The  act  of  March  4,  1907,  legalisiDg 
bonds  to  be  issued  and  sold  by  mnnicij&lities 
where  authority  for  such  issuance  has  been 
given  by  a  vote  of  more  than  two-thirds  of 
the  electors  of  such  municipality,  la  not  a 
special  law,  and  is  not  in  conflict  with  sub- 
divisions 14  or  18  of  section  25  of  article  IV 
of  the  constitution,  forbidding  the  enactment 
of  special  laws  giving  effect  to  invalid  deeds, 
willa,  or  other  ustniments,  or  legalizing,  ex- 
cept as  against  the  state,  the  nnanthorized 
or  invalid  act  of  any  officer.  It  is  a  curative 
act,  and  retroactive  In  its  operation,  applying 
exclusively  to  past  transactions;  but  it  em- 
braces all  municipal  corporations,  and  every 
case  in  which  not  less  than  two-thirds  of  the 
qualified  electors  voting  at  a  special  election 
called  for  the  purpose  have  approved  the  pro- 
posed issue  of  municipal  bonds.  The  fact 
that  the  law  ia  limited  in  its  application  to 
bonds  sold  after  Its  passage,  and  for  not  leas 
than  par,  does  not  render  the  law  special  in 
a  constitutional  sense. — City  of  Bedlands  t. 
Brook,  151  Cal.  474,  91  Pac  ISO. 

[b]  In  the  absence  of  constitutional  restric- 
tions, the  power  of  the  legislature  to  validate 
past  transact  ions  which  it  could  have  author- 
—  J    i_    jiijvance   ia   restrained    only  "by    tha 


pality  there  are  no  vested  rights  to  be 
guarded.— City  of  Bedlanda  t.  Brook,  151  Cal 
474,  91  Pae.  150. 
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[ft]  The  power  and  duty  of  estlm&tisg  the 
•monnt  of  the  bonded  debt  aeaeautir,  oi  aab- 
mitting  K  proposal  to  the  votem,  and  of  nsing 
the  prodacta  of  the  bonds  for  the  geneT^ 
purpose  "of  repair  nnd  improvement  of  the 
accepted  etreets"  reetcd  with  the  board  of 
•nperviaors,  and  it  could  not  be  shifted  by 
them  to  any  other  peieon,  althongh  they  eonld 
call  for  information  on  the  sobject  to  aid 
their  jndgment. — Clough  t.  Duffy,  152  Cal, 
311,  92  Fae.  869. 

Jb]  There  is  nothing  In  the  charter  of  the 
city  and  connty  of  San  Francisco  providing 
that  the  board  of  SDpervisois  before  submit- 
ting a  proposal  for  a  bonded  debt  shall  re- 
quire plans  and  estimates  of  costs  to  be  fur- 
nished by  tbe  engineer. — Clongli  v.  Duffy,  152 
Cal.  311,  ae  Pac.  S59. 

[e]  Where  the  provisions  of  the  act  of  1901 
aa  to  notice,  etc.,  were  literally  complied 
with  in  the  proceedings  leading  ap  to  the  is- 
saance  of  the  bonds,  such  proceedings  were 
not  invalidated  for  the  failure  of  the  city 
council  to  designate  in  the  ordinance  calling 
the  election,  or  in  some  order  or  record  prior 
to  the  election,  whether  the  bonds  proposed 
for  boulevards  and  parks  were  to  be  issued 
nnder  tbe  park  and  boulevard  act  of  ISSB 
or  the  general  act  of  IBOl.  There  is  nothing 
in  tbe  law  requiring  such  designation. — City 
of  San  Diego  v.  Potter,  153  Cal.  288,  93  Pac 


§  318.    Sabniluloii  of  QaeBtlon  to  Voten. 

[s]  Under  section  S  of  the  act  of  1901, 
page  27,  anthorizing  the  inenrring  of  indebt* 
ednesa  by  municipal  eorporations  for  mnniei- 
pal  improvements,  whieh  provides  that 
''Whenever  the  legislative  branch  of  any 
eity,  town  or  municipal  corporation  shall, 
by  resolution  passed  by  vote  of  two-thirda 
of  all  its  members,  and  approved  by  the 
executive  of  said  mnnicipality,  determine 
that  the  public  interest  or  necessity  demands 
the  acquisition,  conEtmetion  or  completion  of 
any  municipal  improvement,  ...  it  may  at 
any  subsequent  meeting  of  such  board,  by  the 
vote  of  two-thirds  of  all  its  members,  and 
also  approved  by  the  said  executive,  call  a 
apeeial  election  and  submit  to  the  qualified 
voters  .  .  .  the  qaestlon  of  incurring  a  debt 
for  the  purpose  set  forth  in  said  resolution," 
the  ordinance  calling  the  special  election  may 
be  adopted  at  an  adpournment  of  the  meeting 
at  which  the  resolntion  of  public  interest  and 
neceisity  was  passed. — City  of  Bedondo 
Beseh  v.  Barkley,  ICl  Cal.  176,  90  Pac.  452. 

[b]  Under  the  act  of  1901,  the  mere  sub- 
mission of  a  proposition  to  incur  a  bonded 
indebtedness  for  a  parpoee  not  authorized  by 
the  act  at  an  election  held  nnder  the  act,  does 
not  l^ve  tbe  effect  to  invalidate  the  election 
as  to  all  other  authorized  propositions  then 
submitted. — City  of  San  Diego  y.  Potter,  153 
CaL  S88,  SS  Pac.  140. 


ofBeer  whose  duties  approximate  most  dosely 

to  those  of  the  mayor  or  executive  in  cities 
whieh  have  soch  officer.  In  cities  of  the 
sixth  class  that  officer  is  the  president  of  tbe 
board  of  trustees. — City  of  Bedondo  Beach  v. 
Barkley,  l5l  Cal.  176,  80  Pac.  452. 

[b]  Where  a  certain  Indebtedneea  anthot- 
ized  by  the  electors  was  for  the  sum  of 
t69,10S.5S,  a  subsequent  ordinance  providing 
that  such  indebtedoesB  should  be  evidenced 
by  one  hftndred  and  nineteen  bonds,  one  hun- 
dred and  eighteen  of  which  should  be  of  the 
denomination  of  five  hundred  dollars  and  one 
of  ai08.5S,  the  five  hundred  dollar  bonds  to 
be  numbered  from  1  to  118  consecutively,  and 
the  C10S.55  to  be  numbered  119,  and  also  that 
"three  of  said  bonds  shall  be  due  and  payable 
annually  .  .  .  the  order  of  payment  begin- 
ning with  the  smallest  nambered  bond  and 
continuing  from  the  less  to  the  greater  until 
all  of  said  bonds  shall  have  been  paid,"  is  In 
compliance  with  section  5  of  the  act  of 
1901^  reoutring  the  legislative  body  of  the 
municipality  to  provide  for  the  annnal  part 
payments  of  the  bonds  in  enms  not  less  than 
one-fortieth  part  of  the  whole  amount  of  the 
indebtedness. — City  of  San  Diego  v.  Potter, 
153  Cal.  288,  95  Pae.  146. 

§  320.    Iiit«rest. 

[a]  The  New  San  Francisco  City  Hall  bonds 
bore  interest  which  it  was  the  duty  of  the 
treasurer  to  pay  so  long  as  there  was  any 
money  in  the  fund  provided  for  the  payment 
of  the  principal,— Jordan  v.  Hubert,  54  Cal, 
260. 

[b]  Not  only  was  the  general  judgment 
against  the  city  erraneeus.  but  it  was  further 
erroneous  in  rendering  jndgment  upon  the 
bonds  for  interest  after  maturity,  for  which 
the  statute  does  not  provide.  The  provision 
is  only  for  coupons  to  be  attached  for  each 
year'e  interest  accming  up  to  the  time  of 
maturity;  and  no  coupons  being  attached  for 
interest  accruing  after  maturity,  the  statute 
must  be  understood  as  intending  that  no  snch 
interest  was  to  accrue.  Section  1917  of  the 
Civil  Code  does  not  apply. — Meyer  v.  City 
and  Connty  of  San  Frandseo,  160  CaL  131,  88 
Pac.  722. 

§  924.    Actions  In  CI«n«raL 
ra1  Where  the  case  is  remanded  by  reason 
e  erroneous  judgmen^  the  property  o 


ment  for  any  relief  other  than  the  special 
relief  grantable  against  the  eity  alone. — 
Ueyer  v.  City  and  County  of  San  FTancisco, 
ISO  Cal.  131,  ee  Pae.  722. 

[b]  The  questtouB  whether  in  view  of  the 
recitals  on  the  face  of  the  bonds  the  defense 
of  overissue  can  be  raised  against  the  plain- 
tiff, and  whether  judgments  enjoining  the  tax 
collector  from  collecting  the  tax  against  cer- 
tain property  owners,  bind  the  city  and  the 
bondholders  who  were  not  partiee  thereto,  are 
question*  which  should  not  b«  determined  ia 
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tlie  abaenee  of  the  propertj'  owni>rt  as  pkrtiea. 
Meyer  v.  City  and  County  ol  San  Francisco, 
150  Cal.  131,  88  Pae.  722. 

[c]  Thougb  the  plaintiff  has  no  right  of 
action  for  a  general  judgment  against  the 
city  or  for  a  -writ  of  mandate,  yet  he  ia  en- 
titled to  maintain  the  action  in  order  to 
establish  the  bonds,  and  to  prevent  the  bar 
of  the  statute  of  limitations  thereupon;  and 
a  judgment  may  be  rendered  eHtabliehing  the 
debt  (or  that  purpose.  The  prayer  of  the 
complaint  for  a  general  judgment  against 
the  city  may  be  disregarded  ae  not  measuring 
the  plaintiff's  rights;  and  since  the  complaint 
entitlea  him  to  some  relief,  a  genera]  demur- 
rer thereto  was  propertly  overruled. — Meyer 
T,  City  and  County  of  San  Francisco,  150 
Cal.  131,  88  Pac.  722. 

[d]  The  limited  judgment  establiahing  the 
bonds  and  removing  the  bar  of  the  statuta 
may  be  rendered  without  making  the  prop- 
erty owners  parties;  but  a  judgment  having 
that  effect  against  the  city  alone  would  not 
bind  the  owners  of  the  property  nor  estop 
them  from  showing  that  the  bonds  were  in- 
valid  or   not   enforceable   for   othe 


[e]  In  case  of  an  overisBne  of  the  bonda, 
(hey  would  all  be  valid  except  those  issued 
after  the  limit  was  reached;  and  a  defense 
alleging  such  overrissue  without  alleging  that 
plaintiff's  bonds  were  included  in  the  over- 
Jssue  is  insufficient. — Meyer  v.  City  and 
County  of  San  Francisco,  ISO  CaL  131,  88 
Pae.  722. 

§  320.    To  Oompal  lamance  of  Bonda. 

[a]  Where  the  freeholders'  charter  of  the 
city  of  Santa  Barbara  provided  for  a  munici- 
pal election  for  bonded  indebtedness  to  be 
issued  in  pursuance  of  the  general  law  of  the 
state,  which  provides  for  election  under  an 
ordinance  which  is  not  required  to  specify  the 
denomination  of  the  bonds,  and  authorizes 
the  municipality  by  eubsequent  ordinance  to 
fix  the  denomination  of  the  bonds,  not  exceed- 
ing  (1,000  each,  and  a  number  equal  to  the 
proposed  indebtedness,  where  the  ordinance 
calling  the  election  provides  for  a  bonded  in- 
debtedness for  $50,000,  at  a  specified  rate  of 
interest,  and  for  forty  bonds  of  tl,250  each, 
payable  one  in  each  year,  the  latter  provision 
ts  surplusage,  and  a  subsequent  illegal  ordin- 
ance providing  for  the  same  bonds  was  prop- 
erly repealed,  and  under  a  sabseqaent  proper 
ordinance  calling  for  eighty  bonds  of  £625 
each,  payable  two  in  each  year,  mandamus 
will  lie  to  compel  the  city  clerk  to  issoe  them, 
and  to  affix  tne  aeal  of  the  city  thereto. — 
City  of  Santa  Barbara  v.  Davia,  0  CaL  App. 
343,  92  Pae.  308. 


OOKSTITDTIONAL     AND     STATUTORT    PEOVI- 

8I0NB.  I  Ml. 
PERSONS  AND  FBOPBBTT  LIABLE,  |  SSO. 
LEVY  OF  TAXES  IN  GENERAL,  i  SSI. 
—  AUEHDllENT    OB    OORBSOTIOH,  I  813. 


COLLECTION    AMD     ZHFOBCEITENT      OP    PAY- 
MENT, I  BSB. 
FAYUEHT  DNDEB  PROTEST,  1  8Bt. 
RIGHTS  AND  REUEDIES  OP  TAXPAYERS,  I  88T. 


adopted  as  the  law  "for 
asseeeing,  levying  and  coUecting  eity  taxes, 
except  as  the  time,  manner,  mode  and  per- 
sons are  provided  for,"  in  the  municipal  cor- 
poration act,  did  not  adopt,  as  a  part  of  that 
system,  any  section  of  the  Political  Code  the 
subject  matter  of  which  was  covered  by  the 
provisions  of  the  municipal  corporation  act 
applicable  to  cities  or  towns  of  the  sixth 
class,— City  of  Escondido  v.  Wohlford,  153 
Cal.  40,  94  Pae.  232. 

[b]  There  ts  nothing  in  the  constitution  in- 
consistent with  the  municipal  corporation  act 
of  1883.  Section  8  of  article  Xin  thereof 
has  no  application  to  the  assessment  of  prop- 
erty in  municipal  corporations  for  local  pur- 
poses. But  section  12  of  article  XI  makes 
it  the  duty  of  the  legislature,  by  general 
laws,  to  vest  in  the  corporate  anthoritics  of 
municipalities  the  power  to  assess  and  collect 
taxes  for  municipal  purposes. — EBCondida  v. 
Escoodido  Lumber  etc.  Co.,  8  Cal.  App.  435, 
87  Pac.  197. 

§  330.    Persons  ud  Property  Uabla. 


right  of  way,  acquired  ajid  used  for   etatian 

Enrposes,  for  a  paasenger  depot,  for  a  freight- 
ouse,  with  spur  tracks  and  sidings,  for  a 
roundhouse,  for  machine-shops,  for  a  store- 
houee,   with   materials   for    construction    pur- 

e'Ses,  with  tracks  for  ewitcliing  and  repair- 
g  purposes,  for  a  water-tan^  and  for  a 
cattle-yard,  and  alao  a  right  of  way  and  road- 
bed never  used  or  operated  for  railroad  par- 
poses,  are  to  be  assessed  exclusively  hy  the 
eity  assessor. — San  Francisco  etc.  R.  B.  Co. 
T.  Stockton,  149  Cal.  83,  84  Pac.  771. 

[b]  The  franchises  granted  to  the  Western 
Union  Telegraph  Company  by  the  act  of  Con- 
gress of  April  24,  1860,  to  constmct,  main- 
tain, and  operate  ite  lines  of  telegraph  over 
the  public  domain  and  across  and  under  nav- 
igable watere,  and  along  the  military  and 
post  roads  of  the  United  States,  in  such 
manner  as  not  to  Interfere  with  ordinary 
travel  thereon,  are  not  enbject  to  state  tax- 
ation, directly  or  indirectly;  and  a  city  has 
no  right  to  assess  and  tax  the  same  when 
exercised  upon  its  streets. — Western  Union 
Tel.  Co.  V.  City  of  YiaaUa,  149  Cal.  744,  87 
Pac.  1023. 

S  S31.    LeT7  of  Tazea  In  QwieraL 

[a]  The  matter  of  the  certification  and  an- 
thentication  of  the  assessment-roU  in  cities 
of  the  sixth  elasi  is  fnlly  covered  by  the  pro- 
visions of  sections  872,  877,  and  878  of  the 
municipal  corporation  act,  and,  eonsequeotiy, 
nnder  such  ordinance  of  the  titj  of  Eaeon- 
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iii<j,  Mctlon  3732  of  the  Political  Code,  re- 
quiring  the  Hnseaament-roll  of  state  and  coanty 
uxea  to  be  authenticated  hj  the  affidavit  of 
the  eonntj  anditor,  is  inapplicable  to  its 
taxing  B;etem,  and  a  failure  to  conform  to  ite 
Tcqutrements  will  not  prevent  the  citj  from 
enforeiDK  iti  taxes, — City  of  Eeeondido  V. 
Wohlford,  153  Cal.  40,  M  Pae.  232. 

[e]  Where  the  aaaessment-book  of  a  munici- 
pal corporation,  the  fiscal  year  of  which  com- 
menced on  the  firat  day  of  Jannary,  clearly 
■hows,_  by  the  affidavits  of  the  city  assessor 
and  city  clerk  contained  therein  at  the  end 
of  the  list  of  property,  and  which  were  re- 
quired by  the  provisions  of  tha  municipal 
corporation  act,  that  the  book  was  in  fact 
the  aaseasment-coll  of  the  city  for  the  year 
1904,  and  could  be  nothing  else,  the  aasesa- 
ments  contained  therein  are  not  invalidated 
by  the  erroneous  recital  printed  on  each 
doable  page  of  the  book  that  it  was  the 
assessment-book  of  the  property  of  the  city 
for  the  year  1604-1805. — City  of  Escondido 
v.  Woblford,  153  Cal.  40,  94  Pae.  232. 

[d]  Assuming  the  amended  ordinance  to 
be  void,  the  original  ordinance  remained  in 
force,  which  conformed  to  the  laws  of  tbe 
state,  and  it  must  be  presumed  that  tbe  as- 
sessment was  regularly  made,  and  that  its 
actual  effect  under  the  muaicipat  incorpora- 
tion act  was  to  constitute  liens  on  tbe  prop- 
erty aasessed  from  and  after  the  first  Monday 
in  March;  and  the  statement  of  ownership 
of  the  first  day  of  May  onder  the  void  or- 
dinance mast  be  regarded  ai  the  result  of  a 
mistake  on  the  part  of  the  assessor  and  the 
plaintiff  and  as  in  no  way  affecting  tbe  valid- 
ity of  the  assessment.^ — Wohlford  v.  City  of 
Escondido,  2  Cal.  App.  429,  84  Pae.  50. 

re]  Tbe  fact  that  section  STI  of  tbe  act  of 
1SS3  provides  that  tbe  lien  of  city  taxes  shall 
relate  to  the  first  Monday  in  March  is  not 
inconsistent  with  the  power  given  to  fix  the 
time  for  the  assessment,  levy  and  collectiou 
of  taxes.— Escondido  v.  Escondido  Lumbar 
etc.  Co.,  S  Cal.  App.  435,  97  Pae,  197. 

[f]  In  tbe  absence  of  anything  appearing 
to  the  contrary,  it  must  be  presnmed  that 
eireamstanees  existed  which  justified  the 
municipal  board  in  fixing  the  time  for  as- 
aesament,  in  pursuance  of  the  power  given, 
as  of  May  Ist,  and  that  they  properly  per- 
formed their  official  duty  in  this  regard. — 
Escondido  v.  Escondido  Lumber  etc.  Co.,  S 
Cal.  App,  435,  97  Pae.  197. 

[g]  A  municipal  corporation  of  tha  sixth 
elaas,  created  under  the  municipal  corporation 
act  of  1883,  had,  nnder  section  871  thereof, 
aa  it  stood  prior  to  1905  the  power  to  fix 
the  time  for  tbe  assessment,  levy  and  collec- 
tion of  city  taxes,  and  could  provide  that  tbe 
assessmant  thereof  should  be  fixed  according 
to  tbe  status  of  property  at  12  o'clock  M.  of 
May  let,  instead  of  12  o'clock  M.  of  the  first 
Monday  in  March. — Escondido  v.  Escondido 
Lumbar  etc.  Co.,  8  Cal.  App.  435,  97  Pae  197, 

§  332.    Amendmont  or  Oorrectioit. 

[aj  The  making  by  a  taxpayer  of  an  appli- 
cation for  the  reduction  of  an  assessment  to 
tb*  city  eoQneil  sitting  as  a  board  of  equal- 


ization, prior  to  the  payment  of  the  taxes 
under  protest,  is  not  tbe  presentation  of  a 
demand  for  the  repayment  of  such  taxes 
within  the  meaning  of  the  charter  require- 
menta. — Farmers'  &  Merchants'  Bank  v,  Citv 
of  Los  Angeles,  lEl  Cal.  65S,  91  Pae.  793. 


[a]  The  suit  by  the  city  to  recover  the  al- 
leged amount  of  taxes  is  authorized,  both 
by  the  ordinance  of  the  city  reguiating  the 
levy  and  collection  of  taxes,  and  by  the 
charter  of  the  city  providing  that  the  mode 
and  manner  of  collecting  municipal  taxes 
shall  substantially  be  the  same  as  the  mods 
and  manner  at  the  time  prescribed  by  the  law 
for  collection  of  state  and  county  taxes  in  said 
county,— Oity  of  Los  Angeles  v.  Olassell,  4 
Cal.  App,  43,  87  Pae,  241, 

[b]  The  provision  of  the  charter  makes  ap- 
plicable to  suits  for  the  collection  of  city 
taxes  the  provision  of  statute  as  to  the  col- 
lection of  general  taxes,  that  "tbe  assessment- 
roll  shall  be  prima  facie  evidence  of  the 
plaintiff's  right  to  recover." — City  of  Los 
Angeles  v.  GlasseU,  4  Cat.  App.  43,  67  Pac. 
241. 

[c]  A  complaint  by  a  city  to  recover  mu- 
nicipal taxes  from  the  executors  of  a  deceased 
testator,  wlilcb,  in  addition  to  the  allegations 
required  by  the  statutory  form  of  eompliiint, 
describes  the  property  assessed,  and  alleges 
that  said  taxes  were  duly  assessed  and  levied 
apon  personal  property,  which  then  and  there 
belonged  to  and  was  part  of  the  estate  of 
said  deceased  person,  which  said  defend- 
ants, as  sach  executors^  had  in  their  posses- 
sion and  control  in  said  city  at  13  o'clock 

tbe  first  Monday  in  March  of  the 


§  334.    Payment  tFnder  Protest. 

[a]  Money  paid  to  tbe  city  as  taxes  under 
protest  becomes  the  property  of  the  city, 
without  being  subject  to  any  trust  whatever, 
and  an  action  to  recover  the  same  is  in  no 
sense  an  action  to  enforce  a  trust,  in  which 
a  demand  would  be  unnecessary.  Tbe  tax- 
payers' right  against  the  city  after  payment 
is  only  such  aa  is  conferred  either  by  section 
3S19  of  the  Political  Code  or  by  the  ordinance 
provision  authorizing  an  action  for  the  re- 
covery of  the  amount  of  taxes  paid  upon  a 
void  assessment. — Farmers'  &  Merchants' 
Bank  v.  City  of  Los  Angeles,  151  Cal.  855, 
91  Pac.  795. 

g  337.    Bigbts  ftnd  Bamodles  of  TazpayerB. 

[a]  A  purported  assessment  of  such  munici- 
pal franchise,  under  the  ordinance,  is  void; 
and  an  attempt  to  levy  upon  and  sell  the 
poles  and  wires  to  satisfy  the  same  may 
be  properly  restrained  by  injunction. — West- 
em  Union  Tel.  Co.  v.  City  of  Visalia,  149  Cal. 
744,  87  Pae.  1023. 

[b]  Under  sections  208,  20D,  216  and  222  of 
the  freeholders'  charter  of  the  city  of  Los 
Angeles,  it  Is  a  necessary  prerequisite  to 
the  maintenance  of  an  action  against  the  city 
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for  tht  reeoTtrj  of  tazea  pftid  nnder  proteit 
that  a  pieviom  demand  therefor,  as  provided 
hj  •aen  Boetioua,  be  presented  to  the  eitj 
eoQneil;  and  a  complaint  to  recover  snch 
taxes  which  fails  to  allege  the  presentation 
of  a  demand  li  isBofflcieut,  in  failing  to  state 
a  cause  of  action. — Farmers'  &  Uerchants' 
Bank  v.  City  of  Los  Ajigeles,  151  Cal.  655,  91 
Pac.  7S5. 

[e]  An  ordinance  of  the  eit7,  containing 
provisions  practically  the  same  as  section 
3819  of  the  Political  Code  for  the  teaawrj 
of  taxes  paid  under  protest,  if  it  must  be 
eonstntsd  as  anthorizing  suit  for  the  recovery 
of  such  taxes  without  tmy  prior  presentation 
of  a  claim  to  the  city  council,  would  be  Toid 
because  in  conflict  with  the  charter  pro- 
visions.— Patmers'  &  Merchants'  Bank  v.  City 
of  Los  Angeles,  151  Cal.  855,  91  Pac.  795. 

[ij  Coneeding  that  section  SSIQ  of  the 
Political  Code,  relating  to  the  recovery  by 
suit  of  taxes  paid  under  protest,  although  in 
terms  limited  to  the  matter  of  state  and 
county  taxes,  is  made  applicable  to  the  city 
of  Los  Angeles  by  section  4Q  of  its  charter, 
BtOI  it  must  be  construed  subject  to  the  pro- 
visions of  the  charter  requiring  the  presenta- 
tion of  claims  and  demands  against  the  city. 
Farmers'  &  Usrch ants'  Bank  v.  City  of  Los 
Angeles,  151  Cal.  655,  91  Pac.  795. 

[e]  The  city  council  had  jurisdiction  to 
aUow  a  elaim  for  taxes  paid  under  protest  if 
properly  presented,  although  the  board  of 
equalization  had  several  moot  lis  before  re- 
fused to  reduce  the  assessment.  The  fact 
that  a  reduction  of  the  assessment  was  re- 
fused does  not  conclusively  establish  that 
the  city  would  not  have  allowed  tbe  claim, 
or  render  the  presentation  of  a  demand  there- 
tor  UDnecesBary,  on  the  ground  that  a  demand 
would  have  been  use  less. — Farmers'  &  Mer- 
chants' Bank  v.  City  of  Los  Angeles,  151  CaL 
655,  91  Pae.  795. 

[f]  A  eomplsint  to  recover  taxes  paid  un- 
der protest  as  havine  been  illegally  assessed 
under  an  amended  City  otdiuauce  claimed  to 
be  void,  as  havinj;  required  a  statement  of 
ownership  as  of  date  May  Ist,  instead  of  the 
first  Monday  in  March,  next  preceding,  as 
required  by  the  original  ordinance  and  by 
tbe  laws  of  the  state,  which  does  not  allege 
that  plaintifF  was  not  tbe  owner  of  tbe  prop- 
erty asseaied  on  the  first  Monday  in  March, 
next  preceding  the  assesBment,  does  not  state 
a  cause  of  action,  and  a  demurrer  thereto  was 
properly  sustained.— Wo hlford  v.  City  of  Es- 
condido,  2  Cal.  App.  429,  84  Pac.  SG. 

[g]  Where  there  was  an  over-ass essment  of 
solvent  credits  to  the  estate,  the  sole  remedy 
of  the  executors  was  to  appeal  to  the  board 
of  equalisation,  and  upon  failure  to  apply 
thereto  they  are  concluded  by  tbe  assessment, 
and  cannot  defend  the  action  to  recover  the 
taxes  assessed  on  that  ground.~~City  of  Los 
Angeles  t.  Qlassell,  4  CaL  App.  43,  87  Pae. 
241. 


XV.  AonoNa 


i  344.    In  Oeaeral. 


refase  to  enter  Into  the  contract;  and  where 
the  contract  is  entered  into  the  purpose  of 
the  requirement  is  at  an  end.  A  taxpayer 
cannot,  after  the  contract  is  let  under  a 
proper  method,  maintain  a  enit  to  avoid  it, 
either  on  account  of  the  method  employed 
or  for  the  insufficiency  of  the  required  check 
for  ten  per  cent  of  the  bid,  whatever  objee- 
tion  he  might  have  made  for  such  insuffi- 
ciency before  the  contract  was  let — Cady  v. 
City  of  San  Bernardino  etc,  Co.,  153  CaL  24, 
94  Pae.  243. 

[V}  The  provisions  of  section  6  of  article 
XX  of  tbe  constitution  as  to  suits  against  the 
state  are  not  to  be  construed  as  extending 
to  suits  against  municipalities. — Ooldtree  v. 
City  of  San  Diego,  S  Cal.  App.  505,  97. Pae. 
210. 

§  346.    Sigtit  or  Anthority  to  Maintain  or 
Defend — Conditlona  Pracadent. 

[a]  One  having  a  claim  for  damages  against 
the  city  and  county  of  San  Francisco  not 
barred  by  the  statute  of  limitations  and 
which  accrued  before  its  charter  went  into 
effect  could  not  be  deprived  of  such  claim 
by  a  provision  of  that  charter  requiring  a 
demand  for  damages  to  be  made  within 
six  months  of  the  time  of  the  occnrrenee  of 
the  alleged  damages. — Crim  v.  City  and 
County  of  Ban  i'rancisco,  152  Cal.  279,  92 
Pac.  640. 

[b]  Under  section  8  of  chapter  2  of  article 
n  of  tbe  charter  of  tbe  city  and  eoanty  of 
San  Francisco  a  claim  for  damages  to  plain- 
tiff's land  caused  by  its  being  washed  away 
as  the  result  of  a  defective  sewerage  system 
maintained  by  the-city  and  county  on  adja- 
cent land  belonging  to  it,  which  accrued 
after  the  charter  went  Into  effect,  must  bo 
presented  to  tbe  board  of  supervisors  for 
payment  within  six  mouths  after  the  occnr- 
renee of  the  damages  as  a  condition  prece- 
dent  to   an   action   on   such   claim. — Cnm   v. 


S  347.    D«fenseB. 

[a]  In  an  action  against  the  city  to  compel 
it  to  continue  sncb  water  service,  if  such 
permission  has  been  given,  or  if  it  is  willing 
to  make  an  effectual  tender  of  such  use  in 
court,  or  if  the  service  bas  become  impos- 
aible  from  failure  of  tbe  supply,  or  if  a  part 
only  of  the  property  is  required  for  the 
administration  of  the  service  and  tbe  neees- 


tinning  the  performance  of  the  water  service, 
the  city  muBt  allege  such  facts  in  its  answer 
by  way  of  defense. — Fellows  v.  City  of  Loi 
Angeles,  151  CaL  52,  90  Pac.  137. 

S  352.  Flndlnga  ud  Jodgmmt  and  Effort 
Tbatoof. 
[a]  Where  a  judgment  is  not  sought  againit 
the  city,  but  only  against  a  fund  in  its 
treasury,  the  court  has  jurisdiction  to  render 
a  suitable  judgment  in  the  cause  to  wbiet  Ihs 


DqitizedbyGoOt^le 


NAVIGABLE  WATBBS,  m,  {  18— NEOLTQENCE,  I,  A-C,  ii  2-18. 


«it7   iB   a   party. — Qoldtree   v.   CitT   of   San 
Diego,  6  Cd.  App.  GOC,  B7  P&c.  216. 

HATIOABLE  WATERS. 

Inelada  bodUi  wd  itrMmi  of  w>Ui  Mp>bU  M 
erdlury  uilgitlon  In  tluli  utml  oondltloii  oi  u 
InpTvnd  BBdar  fnneUM  putMd  tM  Um  pnrpoM 
w  dlraotlr  br  Kb*  garnnmaiti  aigudutlwt,  fmt- 
cUna,  tod  powni  M  luiirt(*t>OD  ImTioTrauiit  ood- 
PuIm;  pabllo  um  of  neb  vaUii  uid  Hwli  ■bora* 
ar  banki,  prouotlaB,  contcol  mi  nfulatlan  at  nch 
■w.  uid  nun«n  Inddant  tb«nto;  obatrnctloiii  of 
BSTlotton  and  ramwUai  Ouafor;  and  richta  and 
tUbUltlaa  of  proprUMra  ot  Oa  Ooni  oi  banki  oi 
adjotnlnc  UiUU  In  napaet  al  anab  vatari  and  ol 


of  act!  01  0 


TOSS 

negligent,  U  nlwayi  companLtiv*  and  relative. 

The  conduct  mnat  be  eompared  to  that  of  an 
asiQiDed  peraon  of  ordinaiy  pmdenes,  and 
mutt  be  eonaidered  with  relation  to  all  the 
cirennutancea  attending  the  oecasion  which 
might  reasonably  be  taken  into  eon  aide  rat  ion 
bj  a  peiBon  of  ordinary  prudence  in  deter- 
mining what  his  conduct  ahould  be.  The  eit- 
cumstancei  to  be  considered  are  those  which 
the  evidence  shows  may  reasonably  be  sup- 
posed to  have  been  known  to  such  person 
and  to  hBTe  Influenced  his  mind  and  actions 
at  the  time.  These  are  not,  neeesBarily,  the 
eirenmstanoes  which  afterward,  in  the  light 
of  th«  event.  It  can  be  seen  should  have  been 
known  to  him  and  shonld  have  infloeneed  his 
conduct,   nor   1b   his   wisdom   in    determining 


TO.     aZFABIAK  AND  IITTORAI.  BIQHTa 
S  IS.    TlUfl  and  Eights. 

[a]  The  pnblie  has  no  right  to  invade  and 
CTOsa  private  lands  in  order  to  reach  navi- 


,  12  L.  B.  A.,  N.  8., 


NZGLXOENOE. 


I  ot  abaar- 

Tsnea  of  ■  dntr  not  foondad  on  oontiact.  wUeb  fall- 
Bra  la  tlw  pteilniata  eania  of  nnintandad  Injory  to 
tba  parson  to  whom  anab  doty  la  owuix;  natvra  and 
axtant  of  UabUltj  tor  aaeb  Injurlaa  In  fanaial;  na- 
Vtt*  and  affaat  of  nafllcanoa  or  othar  faolt  on  tba 
part  at  tba  parion  tnjnrad  oontrlbnttng  to  bla  In- 
tnzji  comparlaon  of  oafUcuica  of  tba  partlaa;  lu- 
pvtatlon  to  tba  poiaon  Injnnd  of  atbaia'  nagllfanoa; 
civil  Tsmadlu  for  ineb  Inlnriai;  and  odmlDsl  ra- 
VonslbllltT  far  ancb  nasllsanca  In  (atuial,  and  pioa- 
acntlon  and  pnnlibaunt  tbataot  aa  a  pnblie  offanaa. 
I.  ACTS  OB  OMiaSIONa  C0N8TITUT- 
INO  NEGLIGENCE,  IS   1-lB. 

A.  Personal  Conduct,  It  1-9. 

B.  Dangerous    Substances,    Machinery, 

or  Other  InstmmentalitioB,  (f  10-12. 

C.  Condition  and  Use  of  Land,  Build- 

ings and  Other  Straotnres,  ft  13- 
19. 
n.  PEOXIMATE  CAUSE  OP  INJUBT,  || 
20-25. 
IIL  CONTBIBnTOBT  NEGLIGENCE,  {S  2<- 
40. 

A.  Parsons  Injured,  (i  20-35. 
IT.  ACTIONS,  SS  41-00. 

A.  Bight    of    action,    Parties,    Prelim- 

inary   Proceedings    and    Pleading, 
tt  41-14. 

B.  Evidence,  IS  45-53. 

C.  Trial,    Jndgment    and    Bevl«w,    || 

54-60. 


A.     PEESONAL   CONDUCT. 

i  2.    Natnra  and  Elements  of  Ne^gence  In 
G«iet*L 
[a]  The    question    whether   or    not    upon    a 
given    OMaaion    the    conduct   of   a   person   la 


§  3.    Can  and  DOlgenM  DeflnML 

[a]  When  any  degree  of  care  Is  required  in 
the  performance  of  an  act,  what  constitutes 
the  exercise  of  that  partieular  degree  always 
has  relation  to  the  nature  of  the  act  itself. 
Bums  T.  Donham  etc  Co.,  148  Cal.  206,  82 
Pae.  9SB. 

B.  DANQEEOUS  SUBSTANCES,  MA- 
CHINERY OB  OTHEB  INSTBUMEN- 
TALITIES. 

§  10.    Oan  B«qnlr»d  In  a«n«nL 

[a]  In  the  absence  of  knowledge  charging 
the  water  company  with  gross  negligence  as 
to  the  plaintiff,  it  had  the  right  to  attach  a 
check-valve  to  the  feed-pipe  to  preserve  the 
parity  of  the  water  for  the  nse  of  other  cos- 
tomers,  and  had  the  right  to  assume  that 
plaintiff   had   discharged   Its   duty   by   eqnip- 

£In^  its  boiler  with  safety  appliances  for  re- 
eving the  pressnre. — Bourie  v.  Spring  Val- 
ley Water  Co.,  8  Cal.  App.  588,  67  Pac.  S30. 

§  II.  MaeUnuT  ai  Attraction  to  ChQdnn. 
[a]  Those  who  place  an  attractive  but  dan- 
gerous contrivance  in  a  place  frequented  by 
children,  and  knowing  or  having  reason  to 
believe  that  children  will  b«  attracted  to  it 
and  subjected  to  injury  thereby,  are  charge- 
able with  knowledge  that  they  are  usually 
unable  to  foresee,  comprehend,  and  avoid 
the  danger  into  which  they  permit  them  to  be 
allured,  and  owe  the  duty  to  use  ordinary 
care  to  prevent  injnry  to  them, — Cahill  v. 
Stone  k  Co.,  153  Cal.  S71,  B6  Pae.  84,  19  L. 
E.  A.,  N.  8.,  1084. 

C.  CCNDinoN  AND  USB  OP  LAND, 
BUILDINOS  AND  OTHER  STEUC- 
TUEEa 

§  IS.    Oar*  Bwinlxad  In  GensnL 

[a]  It  Is  no  answer  to  the  liability  of  the 
defendant  for  his  negligence  that  he  owed 
no  duty  to  the  plaintiff.  He  is  bound  so  to 
use  his  property  as  not  to  injure  another, 
end  most  practice  ordinary  care  in  the  nse, 
and  not  be  reckless  or  indifferent  to  human 
life  or  safety.^Srant  v.  Sunset  Telephone  etc. 
Co.,  7  CkL  App.  SS7.  94  Pae.  368. 
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S  11.    Can  u  to  : 

vlted. 

Sl]  Tba  owubt  or  oeenpaut  of  &  bnildJiig 
0,  bj  invitation,  ezpreu  or  implied,  in- 
daeee  persona  to  eome  npon  liii  premiaeB, 
mnat  aae  ordinarj  care  to  render  tuem  rea- 
Bouablj  safe;  but  he  assnineH  no  other  dutj 
to  one  who  enters  npon  a  part  of  the  prem- 
iaea  U  a  mere  licenaee,  except  that  whUe 
on  the  premisee  no  wanton  or  willful  injury 
Bhall  be  inflicted  npon  him. — Herzos  t.  Hemp- 
hUl,  7  Cal.  App.  lis,  93  Pac.  899. 

[b]  Where  there  ia  avidence  ahowing  that 
the  guj  wire  waa  placed  in  a  eieariT  defined 
and  regularly  traveled  roadway  leading  to  a 
railroad  depot,  and  that  plaintiff  wai  osing 
the  aame  to  go  to  the  depot  with  hia  wagon 
to  meet  hia  wife  in  the  evening  when  in- 
jured thereby,  the  reasonable  inference  ia 
that  he  was  there,  not  as  a  licensee,  bat  on 
the  implied  invitation  of  the  raUroad  com- 
pany.— Qrant  V.  Sunset  Telephone  etc.  Co.,  7 
Cal.  App.  267,  91  Pae.  363. 

S  17.    Holatmga,  Street!  and  Sldewallo. 

[a]  It  ia  the  legal  duty  of  one  who  main- 
tains an  excavation  in  a  pablio  street  to 
use  such  care  as  an  ordinarily  prudent  and 
careful  person  would  nse  under  like  circum- 
stances in  maintaining  ia  or  aronnd  said  ex- 
cavation sncb  guard  or  barrier  or  light  or 
lights  as  will  warn  one  who  la  lawfully  using 
the  street  in  the  night-time  of  the  existence, 
location  and  limita  of  the  excavation,  and 
the  omission  to  perform  this  duty  ia  negli- 

Sence. — Carty  v,  Boeaeke-Daw  Co.,  2  Cal.  App. 
16,  84  Pae.  267. 

[b]  A  person  maintaining  trap  elevator 
doora  in  a  public  sidewalk,  from  a  station 
concealed  beneath  them,  over  which  pereons 
are  constantly  traveling  and  have  a  right  to 
travel,  Ib  required  by  Taw  to  nse  more  than 
ordinary  care,  and  to  exercise  tbe  greatest 
care  and  caution  in  maintaining  them,  to  the 
end  that  the  aame  may  not  cause  injury  to 
travelers. — Bowley  v.  Mangmm  k  Otter,  3 
Cal.  App.  829,  S4  Pac.  99Q. 

fe)  In  the  tight  of  tbe  evidence  most  favor- 
able to  the  plaintiff,  it  must  be  held  that, 
under  the  circumBtancea,  the  defendant  was 
negligent  in  placing  and  maintaining  the  guy 
wire  within  the  line  of  travel  without  any- 
thing to  attract  the  attention  or  observation 
of  one  approaching  thereon  in  the  dark,  and 
when  such  an  accident  aa  in  the  case  at  bar 
was  likely  to  occur, — Grant  v,  Suniet  etc,  Co., 
7  Cal.  App.  267,  94  Pac.  368. 

[d]  The  long  maintenance  of  the  wire  with- 
out previous  injury  is  of  no  importance,  so 
far  aa  plnintiCF  is  concerned,  wliere  he  had 
no  knowledge  of  its  existence,  and  where 
the  case  ii  the  same  aa  though  the  accident 
had  occurred  the  day  after  the  wire  was  lo- 
cated.—Grant  V.  Sunset  Telephone  etc.  Co., 
7  Cal.  App.  267,  94  Pac.  368. 

[e]  In  an  action  against  tbe  members  of  the 
board  of  public  works  and  the  sureties  on 
tbeir  official  bonds,  for  injuries  alleged  to  be 
cansed  by  a  defective  sidewalk  adjoining  tbe 


plaintiff  to  show  clearly  that  the  fall  and  la- 
JUTT  was  proximately  cansed  by  a  dangeroni 
*BfeC  ~   "--   '" "-   --'  -   ■   •-  ■    - 


defect  in  the  sidewalk  i 


merely  from 
reet.— Tsyle 
99  Pae.  410. 


stepping  off  the  curb  into  tbe  atreet. — Taylor 
T.  Atanson,  9  Cal  App.  —    *"  " 


XL    PROXIMATE  OAUSB  C 

§  22.    Bemot«  OotueqoeiiceB. 

[a]  In  order  to  a  recovery,  the  negligence 
of  the  defendant  must  be  the  proximate  cause 
of  the  injury  to  plaintiffs.  II,  by  the  exer- 
cise of  due  care  in  the  management  of  the 
fire,  defendant  conld  not  have  prevented  ths 
damage,  by  reason  of  a  sudden  whirlwind 
arising  after  the  fire  waa  started  that  de- 
fendant could  not  anticipate  or  control,  the 
defendant  is  not  liable  for  the  nnavoidable 
casualty. — MeVay  v.  Central  California  Inv. 
Co.,  a  CaL  App.  184,  01  Pae.  745. 

m.    OOKTBIBTrTOBT  HEQLiaBiniR 
A.    FEBSONS  INJVBED. 

DSOBEE    OP'    (URE     BEQUIBED— PARTIOULAS 

AOTB  OR  OMISSIONS,  I  2fl. 
OABK    BE40IBED    AS    AGAINST    HEOUOENOB 

OP  ANOTHER,  t  80, 
UN ASTIOI FATED  DANGER  AND  A0T8  IN  KHKB- 

OBNOIES,  I  SI. 
OONTRIBDTOB?   NEOLIOENCS  AS   FBOXIHATB 

OACSE  or  INJCEY.  )  B*. 
INJUBT  AVOIDABLE  NOTWITHSTANDING  COH- 

TBIBOTOBY    NEOLIGENCE,  |  SG. 

S  29.    DegTM  or  Oai*  Baq.iilr»d— Paiticnlw 
Act!  or  OmlnloDS. 

[a]  A  man  of  mature  years,  of  good  iDtelll- 

gence,  having  a  knowledge  of  the  danger 
lurking  in  wires  carrying  a  large  voltsKe  of 
electricity,  although  not  an  expert  electriciiD, 
is  guilty  of  contributory  negligence,  in  on- 
neceaaarily,  heedlesBly,  and  recklessly  sp- 
proaching  and  endeavoring  to  restrain  >uch 
a  wire  which  he  found  detached  from  a  pole 
and  hanging  by  the  side  of  a  public  road,— 
Shade  V.  Bay  Counties  Power  Co.,  152  Csl. 
10,  92  Pac.  62. 

[b]  The  maintenance  of  one  dim  light  it 
one  end  of  an  extension  excavation  extending 
along  the  center  of  and  diagonally  across  the 
street  is  not  a  performance  of  snch  duty, 
and  the  failure  of  a  person  driving  at  night 
along  the  street,  without  knowledge  of  tbe 
excavation,  to  observe  the  light  or  the  ci- 
tent  of  the  excavation  had  he  observed  it, 
cannot  be  held  as  matter  of  law  to  show  con- 


267. 

[c]  In  an  action  by  one  who  was  injnred 
from  the  negligent  and  sudden  opening;  of 
trap  elevator  doors,  while  be  was  walking 
over  the  same,  it  was  not  contributory  negli' 
gence  per  se  for  him  to  attempt  to  wslk  over 
the  trapdoors. — Bowley  v.  Mangrura  &  Otter, 
3  Cal.  App.  229,  S4  Pac.  996. 

[d]  It  was  not  contributory  negligence  for 
the  plaintiff  to  attempt  to  jump  from  the 
overturning  coach,  which  the  driver  drove 
into  a  dangerous  place,  thereby  exposing  the 
paBsengera  to  pent,  there  being  nothing  in 
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the  evidence  to  Icdleate  that  the  kctioD  of 
the  pUintiCF  eontribotad  in  any  degree  to  it« 
overturning. — Dinnigaa  t.  Patenon,  3  Cal. 
App.  764,  84  Pae.  218. 

[e]  In  an  action  against  the  owner  ot  an 
antomobiie  for  damages  caused  bj  negligent 
collision  thereof  with  the  rider  of  a  biejcie, 
on  Uarket  Btreet,  in  San  FraDciBCO,<  where 
the  verdict  was  for  the  plaintifF,  held,  that, 
under  the  evidence  disclosed  in  the  record, 
the  plaintiff  wa*  not  guilty  of  any  contribu- 
tory negligence  which  woiUd  preclude  his  re- 
covery, merely  becauBe  the  street  waB  nar- 
rowed by  the  obBtinetione  of  debris,  and  the 
collision  oecnrred  in  a  crowded  thoroughfare, 
where  it  appears  that  plaintiff  led  his  bicycle 
until  the  Btreet  appeared  clear  and  safe,  and 
after  mounting  it,  the  automobile  came  ont 
of  the  track  from  behind  a  car  and  ran  into 
him. — Olsen  t.  Levy,  6  Cal.  App.  487,  S7 
Pac  78. 


5  30.     Oara  Beqolied  u  Ag«lnst  NagUgance 
of  Anotber. 

[a]  Another  element  of  the  mle  aa  to  the 
last  clear  opportunity  is  that  the  ci ream- 
stances  must  be  such,  and  must  appear  to 
the  party  to  be  charged  to  be  Buch,  that  the 
deceased  cannot  and  the  defendant  can  pre- 
vent the  injury.  This  principle  does  not 
govern  where  both  parties  are  contemporane- 
ously and  actively  in  fault,  and  by  their 
matnal  earelessuess  the  injury  ensues. — Bone 
V.  Southern  Cal.  By.  Co.,  4  Cal.  App.  1,  87 
Pac.  220. 

[b]  Although  a  perBon  by  hts  own  negli- 
gence has  put  himself  in  a*  place  of  danger, 
another  person  may  not  wantonly  injure  him, 
but  if  aware  of  his  danger  must  use  ordinary 
care  to  avoid  injuring  him,  and  for  a  failure 
to  do  BO  is  liable  in  damages.  The  part^  who 
has  the  last  clear  opportunity  to  avoid  the 
accident  is  cnnsidercd  solely  responsible,  not- 
withstanding the  prior  negligence  of  the  other 
party. — Johnson  v.  Center,  4  Cal.  App,  616, 
88  Pac.  727. 

[e]  He  who  knows  of  a  danger  and  can 
avoid  it,  as  against  one  who  does  not  in  fact 
know  the  danger,  or  as  againet  one  within 
whose  power  does  not  lie  the  ability  to  avoid 
it,  is  responsible  for  the  injury,  notwith- 
standing the  injnred  person  had  placed  him- 
self in  the  position  of  danger  through  his 
own  negligence. — Doherty  v.  California  Navi- 
gation etc.  Co.,  e  Cal.  App.  131,  91  Pac.  41B. 

[d]  Where  it  appears  that  the  gate  was  snf- 
ficiently  wide  for  the  easy  entrance  of  the 
truck,  with  proper  driving,  and  that  the 
plaintiff  was  at  B  convenient  place  for  the 
discharge  of  his  duties  as  gatekeeper,  and 
where  he  was  accustomed  to  stand  while  the 
gate  was  being  nted,  it  cannot  be  said,  as 
matter  of  law,  that  his  position  was  one  of 
danger.— Wiley  v.  McNab  &  Smith,  8  CaL 
App.  135,  96  Pac.  332. 

[e]  A  position  is  not  one  of  danger  if  a 
person  occupying  it  can  come  to  harm  only 
through  lack  of  ordina^  skill  and  care  on 
ihe  part  of  another. — Wiley  v,  McNab  & 
Smith,  S  Cal.  App.  13S,  96  Pac.  332. 


S  31.    nnantlclpfetad    Danger    and   Acta    In 


[aj  Even  if  it  subsequently  appeared  that 
plaintiff  did  not  exercise  the  best  judgment 
in  the  manner  of  resisting  the  conductor's 
assault,  yet  that  fact  cannot  constitute  neg- 
ligence on  hie  part.    If  he  became  perturbed 


discretion  on  his  part  must  fall  upon  defend- 
ant by  whose  negligence  it  was  caused.-^Braly 
V.  Fresno  City  Hy.  Co.,  B  Cal,  App.  417,  90 
Pac.  400. 

[b]  The  plaintiff,  in  the  presence  of  the  im- 
pending danger,  was  only  required  to  do  what 
seemed  reasonable  under  the  cireumstanceB 
known  to  him;  and  the  reaBonableness  of  his 
effort  to  avoid  the  injury,  after  discovery 
of  the  danger,  was  a  question  for  the  jury, 
to  be  determined  by  them,  in  view  of  all  the 
circamstanees  of  the  particular  case. — An- 
te nian  T.  Southern  Pacific  Co.,  9  Cal.  App. 
718,  100  Pac.  877. 

§  31.  OoDtrlbntorr  Ne^ganca  u  Proxlmata 
Oansa  of  Injnry. 
[a]  "Proximate  contributory  negligenee"  la 
that  negligence  of  plaintiff  which  in  a  natoral 
and  continuous  sequence,  unbroken  by  any 
independent  cause,  contributes  to  tlie  in- 
juries, and  without  which  the  injuries  would 
not  have  occurred. — Jan  sen  v.  Southern  Pa- 
cific Co.,  5  Cal.  App.  12,  89  Pae.  816. 

§  36.     Injnry     AroldaUe     Notwltlistaodlng 

Oentrlbutoiy  Negllganc*. 
[a]  One  is  bound  to  use  ordinary  care  tv 
avoid  injuring  a  person  whom  he  actually 
discovers  to  be  in  a  dangerous  situation,  al- 
though such  dangerous  Bituatiou  is  due  solely 
to  the  negligence  of  such  person. — Keyes  v. 
Qeary  St,  etc.  R.  B.  Co.,  152  Cal.  437,  S3 
Pae.  88. 

IV.    ACTIONS. 
A,    BIGHT  OF  ACTION,  PABTIES,  PBB- 

LIMINABV       PEOCEEDINQS       AND 

PLEADING. 

§  41.    nma  to  Sue  and  Defetuas. 

[a]  Contributory  negligence  is  matter  of  de- 
fense where  it  does  not  appear  upon  the  face 
of  the  complaint,  or  by  the  evidence  for  the 
plaintiff.— Cahill  v.  Stone  &  Co.,  153  Cal.  E71, 
96  Pae.  84,  19  L.  B.  A.,  N.  B.,  1094. 

S  42.    Complaint  or  FeUtlon  In  Oeueral. 

(aj  A  complaint  bj"  a  young  boy  of  twelve 
veara  of  age  for  injuries  alleged  to  have 
Deen  sustained  by  the  negligence  of  the  de- 
fendants in  leaving  a  push-car  unguarded  and 
unlocked  standing  on  rails  on  a  public  street, 
which  alleges  that  children  were  accustomed 
to  play  thereon  with  the  knowledge  and  con- 
sent of  the  defendants,  and  that  plaintiff 
had  his  foot  crushed  while  endeavoring  to 
stop  the  car  while  in  motion,  states  a  cause 
of  action,  and  a  general  demurrer  thereto  was 
improperly  sustained. — Cahill  v.  Stone  &  Co., 
153  Cal.  S71,  98  Pac.  84,  19  L,  B.  A.,  N.  S., 
1094. 

[b]  In  an  action  to  recover  damages  for 
personal    injuries    caused    to    the    plaintifC 
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throagh  th«  negXgeneo  of  the  defendant,  it 
is  not  nsceeiarj  to  allege  ipeciAcally  the  na- 
ture of  the  di«eaie  or  othei  hurts  received 
bj  the  plsintiif;  and  onder  a  complaint  al- 
leging, kmong  other  effects  of  the  plaintiff'B 
injury,  that  be  wa«  "therebv  made  sick,"  evi- 
dence that  he  contracted  plenriij,  which  de- 
veloped into  pDeamonia,  is  admiBHlble. — Lan- 
der T.  Currier,  3  Cal.  App.  88,  84  Fas.  217. 

[e]  In  a  complaint  to  recover  damages  for 
alleged  negligence  of  the  defendant,  the  neg- 
ligence itself  is  the  ultimate  fact  to  be 
pleaded,  epecifying,  however,  the  particular 
act  which  is  alleged  to  have  been  negligently 
done. — MeOehee  v.  Sehiflman,  4  Cal.  App. 
50,  87  Pac.  2B0. 

[d]  A  complaint  for  alleged  negligence  of 
the  defendant  in  kindling  a  fire  on  ite  own 
land,  and  negligently  enffering  it  to  extend 
to  pjaiutiffs'  adjoining  land,  to  the  destruc- 
tion of  all  the  property  of  plaintiffs,  to  their 
loss  in  a  specified  Bum,  which  snfficiently  de- 
scribes the  property  of  plaintiffs  for  tdeutifl- 
cation,  and  as  adjoining  the  defendant'! 
property,  and  alleges  that  plaintiffs  were  the 
owners  thereof  on  the  day  of  the  alleged 
fire,  and  for  m  long  time  prior  thereto,  suf- 
ficiently states  a  cause  of  action. — McYay  v. 
Ceotral  California  Inv.  Co.,  6  Cal.  App.  184, 
ei  Pae.  745. 

[ej  A  complaint  by  an  administrator  In  an 
action  for  death,  alleged  to  have  been  cansed 
by   negligence   of    defendants,   which   aUe^e~ 


10  o'clock  in  the  evening,  when  deceased 
started  with  his  friend  to  show  him  the  way 
to  the  nrinal  in  the  basement  in  the  rear,  and 
on  bis  way,  by  stepping  to  one  side,  fell  to 
his  death  over  an  unprotected  and  nulighted 
precipice,  of  the  existence  of  which  defend- 
acts  knew,  and  deceased  did  not  know,  and 
alleges  that  patrons  were  allowed  to  nse  the 
arinal,  bat  does  not  allege  that  it  was  de- 
signed or  maintained  for  the  use  of  patrons 
of  defendant's  business,  or  that  it  was  de- 
signed for  use  or  used  as  part  of  the  bnsi- 
uess  conducted  on  the  premises,  and  does  not 
show  that  deceased  entered  otherwise  than 
as  a  mere  licensee  upon  the  part  of  the  prem- 
isee  where  the  accident  occurred,  does  not 
state  a  cause  of  action. — Herzog  v.  Hemp- 
hiU,  7  CaL  App.  lie,  93  Pac  699. 

S]  A  complaint  which,  though  containing 
er  necessary  averments^  fails  to  aver  that 
at  the  very  time  of  attaching  the  check-valve 
to  the  feed-pipe  the  defendant  knew  that 
plaintiff  was  using  the  feed-^pe  as  a  vent, 
and  had  no  other  means  of  relieving  the  boiler 
of  excessive  pressure,  faUs  to  State  a  cause 
of  action;  and  judgment  was  properly  ren- 
dered for  the  defendant  upon  a  general  de- 
murrer thereto. — Boorie  v.  Spring  Valley  Wa- 
ter Co.,  8  Cal.  App.  588,  97  Pae.  C30. 

[g]  In  order  that  a  complaint  for  negli- 
gence of  a  water  company  in  placing  a  check- 
valve  in  a  feed-pipe  supplying  water  to  a 
boiler  in  plaintiff's  lanndiy,  causing  the  same 
to  explode,  may  state  a  cause  of  action,  it 
must  aver  directly  and  unequivocally  that 
the  water  company  and  its  servauts  then 
knew  that  plaintiff  was  customarily  using  said 


pipe,  though  wrongfully,  for  the  pnrp  -  of 
relieving  the  boiler  of  excessive  prenure, 
and  that  he  had  provided  no  other  means  Of 
relieving  the  same,  and  that,  without  notify- 
iug  plaintiff  thereof,  defendant  attached  an 
appliance  to  the  feed-pipe,  the  necessary 
and  inevitable  effect  of  which  was  so  to  in- 
crease the  pressure  Of  hot  water  and  steam 
in  the  boiler  as  to  cause  the  explosion  thereof. 
Bourie  ▼.  Spring  Valley  Water  Co.,  8  CaL 
App.  £88,  97  Pac.  680. 

[h]  Where  the  complaint  for  Injury  n»gU- 
gently  caused  by  fire  in  the  destruction  of 
plaintiff's  house  and  bain  alleges  that  plain- 
tiff is  the  owner  and  in  poasession  of  a  tract 
of  land,  describing  it,  "together  with  a  house 
and  bam  and  other  improvements  thereon,"' 
it  eufficientlpr  averred,  at  least  by  inference, 
that  the  buildings  were  a  part  of  the  land; 
and  the  defendants  are  sufficiently  acenaed 
of  having  destroyed  part  of  plaintiff's  land, 
to  his  damage  in  the  sum  specked. — I4U  Ani- 
mas etc.  Land  Co.  v.  Fatjo,  9  Cal.  Ann.  318, 
99  Pae.  3S3. 

S  44.    ImiM,  Proof  and  'Vtiittaea. 
Ta}  Where  the  complaint  alleged  that  th9 

rlaintiff  was  too  young  aud  inexperienced  to 
Qresee  the  danger,  the  question  of  contribu- 
tory negligence  on  his  part  is  precluded, 
where  the  defendants  rest  upon  their  demur- 
rer to  the  complaint. — Cahill  v.  Stone  £  Co., 
153  CaL  571,  90  Pae.  84,  19  L.  S.  A^  N.  S., 
1091. 

B.    EVIDENCK 

FaSSUUPTIONS.  I  45. 
BURDEN   Of  PBOOP.  I  Sfl. 
ADUIBSIBIIJTT  nr  QSNSRIU  1  «7. 

OONDITIOKS  PRBOEDINO  IHJUBT,  |  4a. 

OONDlTlONa  AFTEB  IMJTTBr.  |  60. 

WIIOHT  AND  8UFFI0ISNOT,  I  U. 

OONTBIBUTOBY   MBQLIQBMOB,  t  U. 


§4B. 

fa]  In  an  I 
plaintiff  in  tripping  on  a  large  nail  or  s^ke- 
projecting  two  inches  in  height  from  one  of 
several  planks  placed  upon  a  cement  side- 
walk as  a  temporary  driveway  to  defendant's- 
building  while  in  course  of  construction,  it 
must  be  presumed  that  it  was  defendant's, 
driveway,  plank  and  nail,  maintained  thei'S 
by  defendant  with  his  knowledge. — Wil«  -v. 
Los  Angeles  Ice  ato.  Co.,  2  Cal.  App.  190, 
83  Pac.  S71. 

§  46.    Bnrdan  of  Proof, 
[a]  The  court  properly  instmeted  the  Jury 

that  "in  an  action  for  injuries  alleged  to  have- 
been  caused  by  the  negligence  of  the  defend- 
ant, it  is  sufficient  for  the  plaintiff  to  show, 
in  the  first  instance,  that  the  injury  resalted. 
from  the  negligence  Of  the  defendant,  and 
need  not  show  a  want  of  contributory  negli- 
gence in  himself.  Contributory  negligence  is- 
an  affirmative  defense  to  be  established  b^ 
the  defendant,  and  such  contributory  negli- 
gence must  be  shown  by  a  prepouderanee  of 
the  evidence  to  have  been  the  proximate 
cause  of  the  plaintiff's  injury." — Wistroni  v, 
Bedliek  Bros.,  6  Cal.  Ap^  671,  98  Pae.  1048. 
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f  47.    AdmimbUtty  In  OansraL 

[a]  In  an  Action  to  recover  damagea  for 
penoDBl  injariet,  a  contention  tbat  the  court 
erred  in  refniing  the  defesuant'i  Application 
for  a  personal  examination  of  the  Doiy  of 
the  plaintifF  cannot  be  initained,  when  the 
facts  ibow  thAt  the  plaintill  eocaented  to 
■nbmit  to  an  ezamlnatioD  b;  anj  pbTsiciane 
appointed  b^  the  eonrt;  that  he  had,  while 
on  the  witncH-staDd,  offered  an  inspection 
of  his  injnied  arm  to  the  defendant's  medi- 
cal experts,  who  had  previoaslj  examined 
and  inspected  his  injuries,  and  to  a  medieil 
expert  appointed  b;  the  court  to  make  such 
examination. — Melons  t.  Sierra  Ey.  Co.,  151 
Cat.   113,  91  Pae.  622. 


g  48. OondlUoiia  Frecsdlnf  InJniT. 

[a]  Where  a  witness  testified  that  the  auto- 
mobile was  going  down  the  street  at  a  llvelj 
gait,  and  in  a  reckless  manner,  just  before 
the  accident,  and  that  he  saw  several  jfoung 
men  make  Uvelj  escapes,  and  that  he  saw 
the  machine  strike  the  plaintiff,  not  a  hnn. 
dred  feet  distant  from  such  escapes,  the  court 
did  not  err  in  refusing  to  strike  out  his  evi- 
dence, on  the  ground  that  it  did  not  tend 
to  prove  the  rate  of  speed  at  the  time  of 
the  accident. — Olaen  t.  Levy,  S  CaL  App.  487, 
87  Pae.  76. 

{  50.    Oondltloiui  Aft«T  Injur. 

[a]  Evidence  was  admissible  to  prove  com- 
plaints made  by  the  deceased  of  suBering 
and  pain   endured,  where  none  of  snch   com- 

SiaintB  referred  to  a  statement  of  past  eon- 
ition. — Evarts  t.  Santa  Barbara  Con.  By. 
Co.,  3  CaL  App.  712,  66  Pae.  830. 

g  62.    Wol^it  and  SnlBcleiicr. 

[a]  In  an  action  to  recover  daroagea  from 
the  defendant,  claimed  to  have  bten  sustained 
by  the  plaintiff  on  account  of  the  defendant 
wrongfully  and  negligently  allowing  its  cat- 
tle to  trespass  npon  certain  grain  and  pas- 
tnre  lands  owned  and  leased  by  him,  the 
evidence  la  reviewed  and  held  to  snetain  the 
finding  of  negligence  on  the  part  of  the  de- 
fendant in  eanng  for  its  cattle,  and  alto 
the  finding  pf  the  amonnt  of  damages  suf- 
fered by  the  plaintiff. — Durkee  v.  Chi  no  Land 
*  Water  Co.,  151  Cal.  561,  91  Pae.  389. 

[b]  In  an  action  to  recover  damages  for  per- 
sonal Injuries  ocoailoned  to  the  plaintiff  while 
traveling  along  a  public  road,  by  reason  of 
hie  driving  into  a  hole  which  was  concealed 
by  water  alleged  to  have  been  caused  to  flow 
there  through  the  negligence  of  the  defend- 
ants in  maintaining  a  certain  dam  on  its 
lands,  it  is  held,  upon  a  review  of  the  evi- 
dence, that  there  is  no  evidence  to  show  that 
any  water  which  may  have  been  upon  the 
highway  at  the  place  where  the  plaintiff 
claimed  to  have  been  injured  was  caused  to 
flow  there  by  reason  of  inch  dam. — De  Lang 
V.  Miller  *  Lux,  151  Cal.  2S7,  90  Pae.  925. 

[c]  In  an  action  to  recover  damages  for  a 
death  alleged  to  have  been  caused  b^  the 
negligence  of  the  defendant,  the  evidence 
is  reviewed  and  held  safScient  to  warrant 
the  flndiuK  of  the  jury  that  the  immediate 
eaaM  of  the  death,  to  wit,  purulent  cerebral 
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meningitis,  was  the  direct  result  of  the  In- 

f'nries  received  by  the  deceased  from  the  neg- 
igent  act  of  the  defendant. — Salmon  v.  Bath- 
jens,  152  Cal.  290,  92  Pae.  733. 

[d]  When  a  thing  that  causes  injury  is 
shown  to  be  under  the  management  of  the 
defendant,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  if 
those  who  have  tbe  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant, 
that,  the  accident  arose  from  want  of  care. — 


[t]  In  an  action  for  death  of  a  physician 
caused  by  the  negligence  of  a  raOway  com- 
pany in  making  an  excavation  in  a  public 
street  which  was  allowed  to  remain  open  and 
unguarded  and  without  signal  lights  to  warn 
travelers  of  their  danger,  held,  that  there  is 
snlBcient  evidence  to  show  that  his  death  was 
proxinutely  caused  by  the  negligence  of  the 
defendant,  and  to  support  a  verdict  for  the 
plaintiffs. — Evarta  v.  Santa  Barbara  Con,  By. 
Co.,  9  CaL  App.  712,  80  Pae.  830. 

[f^  In  an  action  for  damages  by  fire  to 
pfauitiff't  premises  and  property,  owing  to 
the  alleged  negligence  of  defendant's  ser- 
vants, employed  in  ires  works  in  an  adjoin- 
ing building,  where  it  appears  that  rivets 
heated  to  a  white  heat  were  so  eareleasly 
handled  therein  as  to  fall  repeatedly  on  plain- 
tiff's lot  and  start  fires,  which  had  been  some- 
times extinguished  by  auch  servants,  and  no 
other  origin  of  the  fre  which  caused  tbe  loss 
appeared,  the  fact  that  tbe  evidence  as  to 
said  origin  was  eiieumstantial  did  not  ren- 
der it  inadmissible  or  insufficient  to  sustain 
a  verdict  for  the  plaintiff. — Murray  v.  Llewel- 
Ivn  Iron  Works  Co.,  4  Cal.  App.  41,  87  Pae. 
2'02. 

[g]  Held,  upon  a  review  of  the  evidenee, 
that  there  was  competent  evidenee  tending 
to  establish  the  averments  of  the  complaint, 
not  only  aa  to  the  negligence,  but  also  as 
to  the  proximate  cause  of  the  injury,  that 
no  intervening  act  of  tbe  plaintiff  was  estab- 
lished, which  contributed  to  said  injury,  and 
that  the  findings  of  tbe  court  for  the  plain- 
tiff were  sufficiently  supported. — McGehee  v. 
Schiffman,  4  Cal.  App.  50,  87  Pae.  290. 

[h]  Where  there  was  a  conflict  of  evidence 
as  to  whether  the  wind  was  blowing  to- 
ward plaintiffs'  laud  or  not  when  the  fire 
was  started,  that  fact  made  it  a  proper  ques- 
tion for  the  determination  of  the  jury,  and 
it  cannot  be  said,  as  matter  of  law,  that  the 
defendant  was  not  negligent  in  starting  the 
fire. — McVay  v.  Central  California  Inv.  Co., 
S  Cal.  App.  184,  91  Pae  745. 

[i]  Held,  that  the  court  properly  inatrncted 
the  jury  as  to  the  law  applicable  to  the  facts 

S roved  lending  to  show  the  negligence  of  the 
efendant  and  the  contribntorv  negligence 
of  the  deceased,  and  as  to  the  last  clear  op- 
portunity of  the  deceased  to  avoid  the  in- 
jury.— Matteson  v.  Southern  Pacific  Co.,  8 
Cal.  App.  318,  92  Pae.  101. 

[j]  In  an  action  to  recover  damages  for  the 
negligence  of  the  driver  of  an  automobile 
while  crossing  a  street  in  colliding  with  plain- 
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tiff  wbile  engaged  ■■  an  employee  of  a  atreet 
railwaj  eomptinj  in  oiling  its  traek,  where 
there  was  evidence  showing  that  the  aato- 
mobile  was  driven  verj  fast,  at  an  undue 
rate  of  speed,  across  the  street,  accepting 
«uch  evidence  as  true,  the  negligence  of  the 
defendant  might  be  declared  as  matter  of 
Isw,  and  a  finding  of  his  negligence  is  snffl- 
cientlj  BUpported.  Under  anch  circumatances, 
it  was  defendant's  duty  to  proceed  slowly 
a':d  with  circumspection  if  he  would  escape 
liability  for  injury  to  the  plaintiff. — King  v. 
Green,   7   Cal.  App.  473,   94  Pae.   777. 

[h]  The  rights  of  a  laborer  whose  duties 
required  him  to  be  on  the  roadway  cannot 
be  governed  by  the  same  rules  as  that  of 
an  ordinary  pedestrian;  and  when  his  duties 
required  him  to  move  backward  along  the 
rail  which  he  was  oiling,  and  he  was  found 
to  have  been  exercising  due  care  when  stnick, 
the  question  of  such  care  or  the  want  of 
it  was  one  of  fact,  to  be  determined  from 
all  the  facts  and  clreumstaDces  surrounding 
him  at  the  time,  and  tahing  the  facts  most 


King  V.  Green,  7  Cal.  App.  473,  9i  Pac.  777. 

[[)  Although  there  was  no  direct  evidence 
establishing  with  absolute  certainty  causa 
and  effect,  there  were  enough  facts  and  cir- 
cumstances tending  to  establish  it  to  tak« 
from  the  court  the  right  to  direct  a  verdict. 
Paolini  v.  Fresno  Canal  etc.  Co.,  9  Cal.  App. 
1,  97  Pae.  1130. 

[m]  Held,  upon  a  review  of  the  evidence, 
that  the  quoBtJon  of  the  defendant's  negli- 
gence was  fairly  before  the  jury^  and  the 
evidence  was  sufficient  to  support  its  verdict 
for  the  plaintiff  on  that  qnestion. — Irrgang 
V.  Ott,  9  Cal.  App,  440,  99  Pao.  428, 

§  63.    ^—  Oontrlhntory  Netflgenco. 

[a]  In  an  action  for  death  alleged  to  have 
been  csueed  from  injuries  sustained  through 
the  negligence  of  the  defendant  railroad  com- 
pany, where  there  is  evidence  from  which 
the  jury  might  have  inferred  that  the  con- 
tributory negligence  of  the  deceased  was 
the  proximate  causa  of  the  in.iury,  and  the 
contrary  cannot  be  said  as  matter  ot  law, 
the  verdict  of  the  jury  for  the  defendant, 
notwithstanding  evidence  of  its  negligence, 
is  sufficiently  supported,  and  cannot  be  dis- 
turbed upon  appeal. — Hatteson  v.  Southern 
Pacific  Co.,  6  Cal.  App.  318,  92  Pae.  101. 

[b]  Held,  that  the  court  was  justified  in 
finding  that  there  wai  no  contributory  negli- 
gence of  the  plaintiff;  that  he  acted  as  any 
ordinarily  prudent  man  would  be  expected 
to,  under  the  circumstances,  seeing  what  he 
saw,  and  knowing  what  he  knew,  and  that 
it  would  be  unreasonable  to  expect  him  to 
make  diligent  investigation  to  ascertsin 
whether  there  was  any  invisible  obstruction 
which  be  had  no  ressan  to  believe  existed, — 
Grant  v.  Sunset  Telephone  etc.  Co.,  7  CaL 
App.  267,  94  Pae.  368. 

C.  TRIAL,  JIJDGMEXT  AND  REVIEW. 
PBOyiNCB  OF  OOimT  AND  JOB?  IN  QEHEUUj, 


qUSSTIOSS  FOB  nrST  XS  to  mPOTED  NCOLI- 
OENCB,  I  SS. 

AB  TO  NEGLIGKSOB  OF  DBFBHDANT.  I  58. 

AB  TO  OONTKIBnTOBT  NEGLIGENCB,  |  ST. 

1NSTEDCJTI0IJ8,  E  SB- 
FINDINGS  AND   VERDICT,  I  SS, 

APPEAL  AND  EBROE,  |  SO. 

i  54.    PniTljice  of  Oout  uUt  Jmy  In  a«n- 
•raL 

[a]  In  an  action,  tried  without  a  jury,  to 
recover  damages  for  the  defendants'  alleged 
negligence  in  constructing  and  maintaining 
a  temporarv  roadway  in  a  partienlar  manner, 
in  which  tne  facts  BJ's  nnfspnted,  the  qnes- 
tion of  negligence  is  not  one  of  law,  but  is 
for  the  trial  court  to  determine  as  a  matter 
of  fact,  considering  all  of  the  circomatances 
ahowQ  by  the  evidence. — Humphrey  v.  Leon- 
ard, 151   Cal.  375,  90  Vic  705. 

[b]  In  an  action  to  recover  damagea  for 
personal  injuries  alleged  to  have  been  the 
result  of  the  negligence  of  the  defendant,  in 
which  the  defense  of  contribntorr  negligence 
is  intentosed,  if  the  facts  are  clear  and  nn- 
disputea,  and  no  other  inference  than  that 
ot  contributory  negligence  can  be  drawn  from 
them,   the    eourt    is    not    required    to   submit 


Power  Co.,  152  Cal.  10,  92  Pac-  62. 

[e]  In  such  a  case.  It  is  a  question  for  the 
jury  whether  the  presumption  of  negligence 
arising  from  the  fall  of  a  passenger  eleva- 
tor was  overcome  by  the  testimony  of  wit- 
nesses to  the  effect  that  the  elevator  and 
the  machinery  by  which  it  was  operated . 
were  of  the  best  kind  in  nse,  and  as  to  the 
satisfactory  character  of  its  operation. — 
Lauder  v.  Currier,  3  Cal.  App.  28,  81  Pae. 
217. 

[d]  Upon   a  motion  for  a  nonsuit  on    the 

f round  that  contributory  negligence  is  shown 
y  the  plaintiff's  evidence,  every  fact  that 
plaintiff's  evidence  proves  or  tends  to  prove 
must  be  taken  by  the  court  as  proved,  and 
must  be  taken  in  the  strongest  light  against 
the  defendant,  and  interpreted  most  strongly 
against  bim. — DoyU  t.  Eschen,  6  CaL  App. 
55,  89  Pae.  836. 

[e]  Usually  the  consideration  of  neftig«ne«, 
including  contribotorv  negligence,  involves 
a  mixed  question  of  law  and  fact,  in  which 
it  devolves  upon  the  eourt  to  say,  as  matter 
of  law,  what  is  or  amonnts  to  negligenea, 
and  upon  the  jury  to  Bay,  as  matter  of  fact, 
whether  or  not  in  the  particular  case  tbe  ' 
facts  proved  show  negligence. — Doyle  ▼. 
Esehen,  G  Cal.  App.  55,  89  Fas.  836. 

[f]  In  an  action  for  death,  where  it  clearly 
appeared  at  the  close  of  all  of  the  evidence 
for  both  parties  that  the  deceased  was  guilty 
of  contributory  negligence,  and  that  if  the 
case  had  been  submitted  to  the  jury  it  would 
be  the  duty  of  the  conrt  to  set  aside  * 
verdict  for  the  plaintiff,  a  nonsuit  was  prop- 
erly granted.  Such  action  of  the  court  wns 
not  violative  of  the  eon stituti anal  right  of 
trial  by  jury. — Bohn  v.  Pacific  Electric  By. 
Co.,  5  Cal.  App.  622,  91  Pac  J15. 


when    there   is   no   ■ 
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if  different  eonelniIoDB  upon  tbe  snbject  can 
be  rationally  drawn  from  the  evidence.— 
CsrlBon  V.  Cncamonga  W«teT  Co.,  7  Cal.  App. 
382,  94  Pac.  3». 

g  66.    QnesUoiu  for  Jnij  u  to  Zmpntad  N(«- 
lig^ice. 

[a]  Where  the  facts  are  Bach  that  reaion- 
able  men  may  fairly  differ  ae  to  whether 
there  was  negligence  or  eontribotory  negli- 
gence or  not,  in  a  caie  of  personal  injury, 
the  determination  of  the  matter  ig  a  qneBtion 
of  faet  for  the  jury.  It  is  only  where  the 
facts  are  Bucb  that  all  reasonable  men  mnst 
draw  the  same  conclusion  from  them  that 
tbs  question  of  Deglirenee  IB  one  of  law  for 
the  eonrt. — Doyle  v.  Eschen,  6  Cal,  App.  63, 
SB  Pac  836. 

§  5A.    As  t«  NegUg«iic«  of  IMf  Mutant 

[a]  Where  a  person  who  Is  upon  the  prem- 
ises of  a  storekeeper  by  invitation  for  the 
purpose  of  business,  and  while  in  a  private 
paasageway  thereof  ib  injured  by  goods 
thrown  from  above  by  an  employee  of  the 
defeadaat,  the  question  Is  for  the  jury  to 
determine,  under  the  evidence,  whether  the 
defendant  in  handling  the  goods  failed  to 
exercise  the  degree  of  care  which  the  court, 
by  its  inatrnctions,  demanded. — Buma  v.  Dun- 
ham etc.  Co.,  148  Cal.  208,  82  Pae.  058. 

[b]  In  general,  negligence  is  a  question  of 
fact  for  the  jury  and  the  law  has  fixed  no 
exact  standard^  of  care  other  than  the  gen- 
eral one  that  it  must  ba  such  as  a  reason- 
ably prudent  man  would  exercise  in  the  par- 
ticular circa mstanees.  Hence,  in  ordinary 
cases,  it  is  peculiarly  a  question  for  the  jury 
or  court  trying  the  cause  to  decide  as  a  mat- 
ter of  fact,  whether  or  not  the  person  was 
culpably  negligent. — Scott  v.  San  Bernardino 
Valley  Traction  Co.,  152  Cal.  604,  93  Pac. 
677. 

[e]  The  question  whether,  with  ordinary 
eare,  tbe  defendants  would  have  discovered 
the  uall,  and  what  was  ordinary  eare  under 
the  circuro stances  of  tbe  case  presented,  was 
one  of  faet  for  the  jury.— Wile  v.  Los  An- 
geles Ice  etc.  Co.,  2  Cal  App.  190,  83  Pae. 
271. 

[d]  In  an  action  by  a  person  injured  by 
driving  into  such  unguarded  excavation,  based 
upon  the  negligence  of  the  defendant  in  so 
maintaining  it,  evidence  of  the  nonoccur- 
rence of  other  accident*  at  the  same  place 
or  under  similar  circnmstanees,  and  expert 
testimony  as  to  the  sufficiency  of  the  lights, 
is  inadmissible.  The  question  of  negligence 
in  failing  to  maintain  a  sufficiency  of  fights 
was  for  the  jbry,  and  that  duty  could  not 
be  given  to  experts. — Carty  v.  Boeseke-Dawe 
Co.,  2   Cal.  App.  646,  84  Pae.   267. 

[e]  Where  the  defendant's  employees  might 
be  considered  by  tbe  jury  as  negligent  in 
mistaking  the  walking  of  tbe  plaintiff  upon 
the  doors  for  tbe  prearranged  signal  of  his 
aieistant  by  a  tap  upon  the  door  before  his 
assistant  had  reached  the  sidewalk,  and  the 
jury  might  consider  the  defendant  negligent 
in  using  such  a  signal  that  might  be  so  mis- 
taken, the  question  of  defendant's  negli- 
gence was  for  the  jury,  and  there  was  suf- 


ficient evidence  of  negligence  to  support  the 
verdict  for  the  plaintiff,  and  to  justify  the 
refusal  of  a  motion  for  nonsuit. — Bowlev  v. 
Kaugnim  &  Otter,  3  Cal.  App.  G29,  84  Faa. 

B96. 

§  67.    Aa  to  Oontrlbntoiy  KegUgeiica. 

[a]  Where  the  evidence  was  each  as  to 
warrant  tbe  jury  in  finding  that  the  plaintiff 
was  not  guilty  of  contributory  negligence  in 
dmply  standing  near  a  rail  where  he  was 
injured  by  the  oroken  hawser,  if  he  was  not 
warned  of  the  possible  danger,  the  question 
whether  he  was  leaning  over  the  rail  with 
his  head  projected,  and  anstained  this  posi- 
tion despite  warning  to  stand  back,  was  for 
the  jury.  By  their  verdict  for  the  plaintiff 
tbey  answered  that  qnestion  in  tbe  negative; 
and  their  verdict  must  be  sustained  npou  the 
credible  evidence  of  the  plaintiff  notwith- 
standing the  greater  number  of  witnesses  for 
the  defendant  to  the  contrary. — Fowden  v. 
PaciGc  Coast  Steamship  Co.,  149  Cal.  151,  SB 
Pac.  178. 

[b]  There  ia  no  precise  age  at  which,  as 
matter  of  law,  a  child  is  to  be  held  account- 
able for  all  hia  actions  to  the  same  extent 
as  one  of  full  age.  There  is  no  conclusive 
presumption  that  a  twelve  year  old  boy  was 
able  to  foresee  the  danger  attending  his  ac- 
tion which  led  to  his  injury,  us  against  an 
admitted  averment  to  the  contrary.  The 
question  is  one  of  fact,  to  be  shown  by  the 
evidence. — Cahill  v.  atone  ft  Co.,  153  Cat.  571, 
86  Pac.  84,  19  L.  B.  A.,  N.  S.,  1094. 

[c]  Held,  that    plaintiff's   evidence,    admit- 


as  matter  of  law  that  he  waa  ^ilty  of  e 
tributory  negligence,  and  that  it  was  proper 
to  deny  the  motion,  and  to  submit  the  ques- 
tion of  contributory  negligence  to  tbe  jury.— 
Dnyle  v.  Eiscben,  6  Cal.  App.  65,  89  Pac. 
836. 

[d]  Where  there  ia  nothing  in  the  plaintilTs 
testimony  from  which  the  jury  would  neces- 
sarily have  been  justified  in  finding  that  he 
was  ^ilty  of  contributory  negligence,  that 
question  is  one  peculiarly  for  the  jury  to 
determine. — Braly  v.  Fresno  City  Ky.  Co., 
9  Cal.  App.  417,  99  Pae.  400. 

S  GS.    Instntctlons. 

[a]  In  an  action  against  a  railroad  com- 
jiany  to  recover  damages  for  personal  in- 
juries caused  by  its  negligence,  the  burden 
of  proving  contributory  negligence  rests  upon 
the  defendant.  The  weight  of  the  evidence 
or  preponderance  of  probability  is  sufficient 
to  establish  that  fact,  and  an  instruction  to 
the  jury  that  such  defense  should  be  proved 
"to  your  'latisfaction  by  a  preponderance  of 
the  evidence,"  should  omit  the  italicized 
words. — Hutson  v.  Southern  Cal.  By.  Co.,  ISO 
CaL  701,  89  Pae.  1093. 

[b]  Where  the  defendant  simply  denied  ita 
negligence,  an  instruction  that  in  order  to 
absolve  itself  from  liability  it  must  show 
by  a  preponderance  of  evidence  that  it  was 
not  negligent,  or  that  it  used  the  utmost 
care  and  diligence,  is  erroneous.  Although 
in  such  an  action  a  prima  facie  case  ia  made 
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of  the  accident,  the  burden  of  proof  ■till 
Tem&ius  with  him  throughout  the  entire  trial 
to  show,  upon  the  entire  evidence,  and  bj 
s  preponderance  thereof,  the  fact  of  the 
defendant'B  negligence.  Such  inatrtiction 
shifts  the  burden  of  proof  to  the  defendant, 
wherSBB,  in  arder  to  be  absolved  from  lia- 
bility, it  baa  onlT  to  make  aueh  a  showing 
Of  the  exercise  of  the  ears  reqaired  of  it  hj 
the  law  as  to  leave  the  evidence  npon  the 
issue  of  negligence  in  such  condition  that 
the  jury  cannot  conclude  that  the  negli- 
gence has  been  satisfactorily  established  by 
a  preponderance  of  tbe  evidence. — Valent* 
T.  Sierra  Ey.  Co.,  151  Cal.  534,  SI  Pac.  481. 

[e]  In  an  action  by  a  passenger  to  recover 
tor  damages  resulting  from  the  OTertnming 
of  a  train  it  is  proper  to  instmet  the  jury 
that  "the  fact  that  the  train  did  so  overturn 
is  all  tbat  he  (ptaiutiff)  need  establish  in  order 
to  recover  for  such  injuries  as  he  may  have  sus- 
tained, ddIbbh  his  want  of  ordinary  care  con- 
tributed to  such  overturning  or  to  his  im- 
jory.  In  order  to  rebut  this  presumption  of 
negligence  tbe  defendant  must  show  that  the 
overturning  was  tlie  result  of  ioevitabla 
casualty  or  of  soma  cause  which  human  care 
and  foresight  could  not  prevent,  for  the  law 
holds  it  reHponsibte  for  the  slightest  negli- 
gence and  will  not  bold  it  blamelesa  except 
npon  the  most  satisfactory  proofs.  In  do- 
ing this  the  defendant  must  necessarily  ex- 
!>lain  how  the  overturning  occurred,  and  if 
t  faib  to  do  this,  the  presumption  of  negli- 
fence  remains." — Bonne  an  v.  North  Shore 
;.  B.  Co.,  152  CaL  406,  12S  Am.  St.  Bep.  68, 
93  Pac.  lOe. 

[d]  In  an  action  to  recover  damages  tor  al- 
leged negligence  of  tbe  defendant,  the  court 
can  instruct  tbe  jury  to  return  a  verdict 
for  the  defendant  on  the  ffroond  of  tbe  con- 
tributory negligence  of  tne  person  injured 
only  when  the  evidence  conclusively  estab- 
lishes such  contributory  negligence,  and  no 
deductions  or  inference  other  than  contribu- 
tory negligence  can  be  drawn  by  the  jury 
from  the  evidence.  In  tbis  case,  the  evi- 
dence is  reviewed,  and  is  held  not  to  war- 
rant such  an  inatmction, — Johnson  »,  South- 
ern Pacific  B.  B.  Co.,  154  Cal.  235,  07  Pac. 
5E0. 

[e]  Where  an  instruction  of  the  defendant 
u  to  tbe  burden  of  proof  npon  the  plaintiff 
to  show  defendant's  negli^nee  "outside  of 
the  mere  fact  that  a  collision  occurred"  was 

perly  modified  by  striking  out  the 
I  words,  the  presumption  of  negligence 
irom  the  accident  has  no  application  to  a 
case  where  both  parties  were  in  the  exer- 
cise of  an  equal  right,  and  are  chargeable 
with  the  same  degree  of  care,  at '  a  street 
crossing. — Saner  v.  Eagle  Brewing  Co.,  3  Cal. 
App.  127,  81  Pac.  425. 

[f]  It  was  not  error  to  refuse  an  instruc- 
tun  requested  by  tbe  defendant  to  the  effect 
that  negligence  of  the  defendant  could  not 
be  presumed  from  tbe  happening  of  the  ac- 
cident. It  having  been  admitted  that  the 
trapdoors  were  raised  by  the  servant  of  the 
defendant,  proof  that  the  accideut  was  caused 
thereby   brings   the   case   within   the   rule   of 


res  ipsa  loqoitnt,  at  least  to  tbe  extent  that 
it  was  not  permissible  for  the  court  to  in- 
struct the  jur^  that  they  eoold  not  presume 
or  infer  negligence  by  tbe  defendant  from 
tbe  accident. — Bowley  t.  Mangmm  A  Otter, 
S   Cal.   App.  229,   84   Pac   996. 

[gl  There  wna  no  evidence  of  contributory 
negligence  to  which  a  requested  instruction 
on  that  subject  was  applicable;  and  such 
inatmction  was  ^perly  refused. — Evarts  v. 
Santa  Barbara  Con.  By.  Co.,  3  Cal.  App.  712, 
Se  Pac.  830. 

[h]  While  the  substituted  instmction  ia  cor- 
rect as  far  as  it  goes,  it  does  not  completely 
state  the  law  of  contributory  negligenee,  bat 
where  it  is  taken  with  other  instruction* 
^ving  the  complete  law  on  that  subject,  there 
IS    no    injury   by   reason    of    the    incomplete- 


[1]  It  was  not  error  to  refuse  an  unquali- 
fied instruction  that  the  mutual  negligence 
of  both  urties  contributing  to  cause  the 
injury  will  preclude  recovery,  where  it  might 
confuse  and  mislead  the  jury,  and  to  give  in 
lien  thereof  an  instruction  that  "where  both 
parties  have  been  equally  negligent,  and  the 
negligence  of  each  party  directly  contributed 
to  cause  the  Injury,  no  recovery  for  damage* 
can  be  had." — JoluiMn  v.  Center,  4  Cal.  App. 
eie,  88  Pac.  727. 

[j]  Though  defendant  would  hava  no  right 
in  any  event  to  injure  the  plaintiff  wanto^y, 
willfully  and  with  an  intentional  pnrpoae  to 
hurt  him,  and  though  an  instruction  on  that 
subject  might  have  been  eliminated,  owing 
to  the  fact  that  there  waa  no  issue  or  evi- 
dence aa  to  wanton  and  intentional  injuzj. 


App.  IS,  89  Pac  616. 

[k]  Where  the  evidence  tor  defendant 
tended  to  show  that  the  wind  which  ex- 
tended the  fire  toward  plaJntifTs'  land  aroee 
after  the  Hre  was  started,  and  rend<>re<i  it 
impouible  for  the   employees  of  the  defend- 


for  the  court  to  refuse  a  requested 
•iiDi.>i>t^iiiuii,  predicated  npon  such  evidence, 
that  the  defendant  company  would  not,  in 
such  case,  be  liable  for  the  damages  aecrn- 
ing  to  plaintiffs,  providing  due  care  was 
taken  when  the  fire  waa  set  out. — HcVay  v. 
Central  California  Inv.  Co.,  6  CaL  App.  184, 
91   Pac  745, 

[I]  An  instmction  assnmlny  that  plaintiff, 
upon  the  happening  of  a  trivial  occurrence, 
brought  the  injury  on  herself,  was  properly 
refused.  But  an  instruction  on  the  subject 
of  contributory  negliaence  which  was  cor- 
rect in  law,  and  not  elearly  covered  by  other 
instructions   of   the   court,  should   have   been 

fiven. — Johnston  v,  Beadle,  6  Cal.  App.  251, 
1  Pac.  1011. 

[m]  The  contingency  that  contributory  neg- 
ligence might  appear  from  the  plaintilTB  evi- 
dence is  sufficiently  covered  by  an  instme- 
tioQ  at  defendant's  request  "that  it  yon  be- 
lieve from  the  evidence  that  the  accident 
and  injuries  complained  ot  by  the  plaintiff 
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■hsfein  were  e&nsed  by  the  contributory  neg- 
ligence and  want  of  eare  of  tbe  plaintiff,  then 
the  plaintiCF  cannot  recover,  and  your  ver- 
dict must  be  for  tbe  defeudant." — Wistrom 
*.  Bedliek  Broa.,  6  Cal.  App.  671,  92  Pac 
1048. 

§  69.    nndinga  and  Vardlct. 

[a]  It  ii  ordinarily  a  question  of  fact  for 
the  jury  to  determine  whether  or  not  the 
plaintiff  ii  culpably  negligent,  and  where  it 
IS  found  that  plaintiff'B  driver  was  not  culp- 
ably negligent,  it  cannot,  under  the  eircum- 
Btancea,  be  held  that  ita  determination  waa 
improper. — Vance  v.  Atchiaon  etc.  By.  Co., 
9  Cal.  App.  20,  98  Pac  41. 

[bj  When  contributory  negligence  does  not 
appear  uoon  the  face  of  the  complaint  nor 
in  the  pJaintifTi  evidence,  it  is  matter  of 
defense  which  must  be  pleaded  and  proved 
by  tbe  defendant,  and  if  not  pleaded  in  the 
answer,  no  finding  is  required  thereupon. — 
Kenny  v.  Kennedy,  9  Cal.  App.  350,  99  Pac 
384. 

[e]  Held,  that  the  special  verdict  waa  eon- 
■ietent  witb  the  general  verdict,  but  that 
certain  small  items  of  damages  allowed  by 
tbe  jury  were  UDSupported  by  the  evidence, 
and  the  jndgment  shonld  be  modified  accord- 
ingly.—Irrgang  v.  Ott,  9  CaL  App.  440,  99 
Pac.  523. 

§  60.    Appeal  and  Ertor. 

[a]  Where  an  employee  of  the  defendant 
through  whose  negligence  the  injury  bad  oc- 
curred testified  on  bebalf  of  the  defendant 
as  to  certain  events  that  bad  happened  at 
the  scene  of  the  accident  and  after  its  ee- 
currence,  it  was  not  error  prejudicial  to  the 
defendant  to  permit  him  to  testify  on  cross- 
examination  that  he  bad  never  made  any  in- 
quiries as  to  the  identity  of  the  person  in- 
jatei,  or  as  to  who  bis  people  were  or  where 
they  lived,  and  never  saw  him  from  tbe  time 
be  was  hurt  until  he  died. — Salmon  v.  Bath- 
jens,  152  Cal.  290,  92  Pac.  733. 

[bJ  In  an  action  against  a  street  cable  rail- 
road for  damages  for  negligeotly  run  nine 
over  a  child,  a  verdict  for  tbe  plaintiff  will 
not  be  disturbed  for  insufficiency  of  the  evi- 
dence, where  tbere  ia  a  substantial  conflict 
in  tbe  evidence  as  to  whether  the  defend- 
ant's gripman,  after  actual  discovery  of  the 
plaintiff's  perilous  situation,  could  have 
avoided  the  injury  by  the  exercise  of  ordi- 
nary care. — Eeyes  v.  Geary  St.  etc.  B.  E. 
Co.,  152  CaL  437,  93  Pac.  88. 

[c]  Where  an  action  is  brought  against  a 
corporation  and  an  individual,  by  tbeir  al- 
leged employee,  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  the  negligence  of  the  defendants  as  joint 
tort-feasors,  and  the  defendants  answer  sep- 
arately, the  corporation  den^'ing  its  employ- 
ment of  tbe  plaintiff  or  that  its  codefendant 
waa  its  agent,  and  the  individual  defendant 
admitting  the  employment  but  alleging  that 
he  was  acting  solely  as  agent  for  the  cor- 
poration, and  the  endenca  conelusively  shows 
that  whatever  negligence  there  may  have 
been  was  exclusively  the  negligence  of  tbe 
individual   defendant  in   the   commission  of 


which  tbe  corporation  neither  directed  nor 
participated,  a  judgment  rendered  against 
the  corporation  and  io  favor  of  the  indi- 
vidual defendant  will  be  reversed  and  a  new 
trial  ordered,  on  an  appeal  therefrom  by  the 
corporation  directed  to  both  the  plaintiff  and 
its  codefendant.— Bradley  v,  Eosenthal,  154 
Cal.  480,.  129  Am.  St.  Bep.  171,  P7  Pac.  875. 

[d]  The  question  of  negligence  is,  In  gen- 
eral one  of  fact  and  not  of  law,  and  the 
verdict  of  the  jury,  or  finding  of  the  lower 
court,  in  favor  of  the  plaintiff,  cannot  be 
disturbed  on  appeal  unless  the  lack  of  negli- 
gence on  tbe  part  of  the  defendant,  or  the 
existence  of  contributory  negligence  on  the 
part  of  the  plaintiff,  follows  necessarily  as 
a  conclusion  of  law  from  the  undisputeit  facts. 
Brown  v.  Los  Angeles  Ry.  Co.,  2  Cal.  App. 
eia,  84  Pac.  362,  88  Pac.  1135. 

[e]  In  an  action  for  injury  caused  by  fall- 
ing into  an  excavation  in  the  street,  evidence 
of  tbe  plaintiff's  habits  in  respect  to  tbe  use 
of  intoxicating  liquors  a  year  or  so  preced- 
ing the  accident,  if  admissible  at  all,  would 
be  considered  only  in  mitigation  of  damages, 
and  the  exclusion  of  such  evidence  will  be 
deemed  nnprejudicial  when  the  verdict  is  of 
BO  small  an  amount,  in  proportion  to  the  in- 
jury, as  to  show  that  all  possible  mitigating 
circumstanees  were  resolved  by  the  jury  in 
favor  of  tbe  defendant. — Carty  v.  Boeseke- 
Dawe  Co.,  2  Cal.   App.  C46,   84  Pac.   267. 

[f]  Instructions  requested  by  defendant  to 
tbe  effect  that  before  he  can  be  beld  lia- 
ble for  failing  to  use  ordinary  care  to  avoid 
injuring  a  plaintiff  who  has  by  bis  own  neg- 
ligence placed  liimself  in  a  position  of  dan- 
ger, the  defendant  must  have  actual  knowl- 
edge of  the  dangerous  position  of  tbe  plain- 
tiff, correctly  stated  the  law,  and  there 
being  some  evidence  in  tbe  case  to  which 
they  were  applicable,  and  no  similar  instruc- 
tions being  embodied  in  the  charges,  it  was 
reversible  error  to  refuse  them. — Sauer  v. 
Eagle  Brewing  Co.,  3  Cal.  App.  127,  84  Pac 
425. 

[g]  Instmctions  are  to  be  read  together; 
and  where  an  instruction  was  embodied  in 
the  charge  as  to  the  negligence  of  plaintiff, 
cautioning  the  jury  that  they  must  find 
whether  "plaintiff  was  guilty  of  negligence 
which  proximately  contributed  to  his  in- 
juries," the  omission  of  "proximate  contribu- 
tory negligence"  in  the  particular  instruction 
objected  to  waa  not  prejudicial. — Jansen  v. 
Southern  Pacific  Co.,  5  Cal.  App.  12,  S9  Pac. 
616. 

[h]  In  an  action  to  recover  for  an  alleged 
injury  to  the  plaintiff,  by  the  negligent  fir- 
ing of  a  shot  by  defendant  as  a  police  offi- 
cer at  a  runaway  horse,  where  it  appears 
that  two  other  shots  were  fired  at  tbe  horse 
by  other  persons  about  the  same  time,  and 
that  there  is  ample  evidence  in  tbe  record 
to  justify  the  court  in  finding  that  the  shot 
fired  by  defendant  was  not  the  cause  of 
the  injury  to  plaintiff,  notwithstanding  a 
conflict  in  the  evidence,  tbe  finding  for  the 
defendant  cannot  be  disturbed  ujKin  appeal. 
Nelson  T.  McCarty,  6  Cal.  App.  773,  91  Pac. 
406. 
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[i]  TTpon  Bppeftl  b/  tbe  defendant,  in  de- 
teTminia^   the   qaestion   of   its   negligence   in 

maiatainin^  a  gaj  wire  on  a  roadway,  to 
plaintiff's  injur)',  tbis  court  must  consider 
the  ease  on  the  infer eneea  most  favorable 
to  the  plaintiff's  contention  for  which  thera 
is  anj  Bubstantial  support  in  the  eridenee. — 
Grant  v.  Sunset  etc.  Co.,  7  Cal.  App.  297, 
94   Pae.   368. 

[j]  la  an  action  for  personal  injuries  aua- 
tainod  by  the  plaintiff,  while  in  the  per- 
foriaance  of  hia  duties  as  gatekeeper,  bj  the 
careless  driving  of  a  truck  of  the  defend- 
ant, wherebj  the  gateway  and  the  adjoin- 
ing fence  were  thrown  upon  plaintiff  to  his 
injury,  where  the  only  queation  involved 
upon  appeal  from  the  judgrneot  in  favor  of 
the  plaintiff  is  that  of  his  contributory  neg- 
ligence, the  judgment  will  cot  be  disturbed, 
where  the  record  shows  that  it  was  fairly 
debatable  whether  plaintiff's  conduct  was  not 
that  of  a  reasonable,  prudent  and  cautious 
person,  and  that  the  question  of  its  deter- 
mination was  one  of  fact  for  the  jury,  whoss 
conclusion  is  binding  npon  appeal. — Wiley  y. 
McNab  ft  Smith,  8  Cal.  App.  135,  06  Pac. 
332. 

[k]  When  the  eomplaint  in  an  action  to 
recover  damages  for  injuries  caused  to  plain- 
tiff from  the  alleged  nesligence  of  the  de- 
fendant while  BSsistins:  plaintiff  in  the  erec- 
tion of  a  scaffold  for  plaintiff's  use  as  painter 
of  a  building,  oceasioniiig  his  fall  tberefiom, 
shows  clearly  that  defendant  is  saed  as  an 
individual,  and  alleges  eircnmstaccea  of  the 
injury  with  aufficient  definiteness  and  cer- 
tainty to  show  prima  facie  that  defendant 
alone  was  responsible  for  the  injury,  the 
overrnling  of  a  demurrer  thereto  for  am- 
■  biguity  and  uncertainty  by  reason  of  an  un- 
necessary and  superfluous  averment  that  de- 
fendant was  a  stockholder  and  president  of 
the  corporation  that  had  engaged  plaintiff 
to  paint  its  bouse,  which  does  not  charge 
the  company  with  any  responsibility,  is  non- 
prejudicial, and  cannot  constitute  ground  for 
reversal,  if  it  is  not  shown  that  defendant 
was  misled,  and  tbe  action  was  fairly  tried 
upon  the  merits  npon  issues  joined  by  him. — 
Irrgang  v.  Ott,  9  Cal.  App.  440,  89  Pac  528. 

NEW  TRIAL. 

Indnda  Jadlclsl  ia-auiUuktlon  br  the  sams  trlbn- 
nali  of  li>nt(  In  civil  cases  after  trial  and  dat«t- 
nluttloa  thsrMf  b7  courts,  sittlns  wltli  oi  without 
a  ]nir,  or  hj  rsIarMs;  natnra  and  seap*  el  tha  rem- 
•d7  In  (*n»TU;  EToandi  fat  nsw  trials,  u  mattar  al 
light  DT  u  mittsr  of  dlserstlon;  Jnrlsdictlciii  to  srant 
and  procMdiBis  to  obtain  naw  trials;  and  pioceod- 
Infs  at  new  ttlab. 

L  NATURE  AND  SCOPE  OF  EEMEDY, 
H  1-12. 
n.  GROUNDS,  §S  13-63. 

A.  Errors    and    Irregularities    in    Gen- 

eral, iS  13-18. 

B.  Misconduct  of  Parties  or  Witnesses, 

i   19. 

C.  Bnlings  and  Inatnictious  at  Trial, 

{§  20-24. 
E.  Irregularities    or    Defects    tn    Ver- 
dict or  Findings,  H  29-32. 


F.  Verdict    or    Findings    Contrary    to 
Law  or  Evidence,  |9  33-44. 

O.  Surprise,      Accident,      Inadvertence 
or  Mistake,  ||  45-54. 

H.  Newly  Discovered  Evidence,  EC  55- 
63. 
m.  PROCEEDINGS    TO    PEOCUBE    NEW 

TRIAL,  a  64-123. 
IV.  PROCEEDINGS     AT     NEW     TBIAL, 

33  124-126. 


L     NArnXS  AND  SCOPE  OF 

S  3.    Oaasea  la  WUch  Nnr  Trial  ii  Aatlior- 
iied. 

[a]  In  the  absence  of  any  provision  in  that 
act  for  a  special  method  of  procedure  for 
the  commencement  and  prosecution  of  an  ac- 
tion brought  nnder  section  10  of  the  bank 
CO  mm  issi  oners'  act,  it  is  to  be  conducted  ac- 
cording to  the  formal  provisions  of  the  Code 
of  Civil  Procedure,  applicable  generally  to 
the  trial  of  ordinary  actions,  and  tbe  bank 
against  whom  judgment  is  rendered  has  a 
right  to  move  for  a  new  trial. — People  t. 
Bank  of  Sao  Luis  Obispo,  152  CaL  201,  92 
Pac.  481. 

§  i.    Condition  of  Coaio. 

[s]  Where  only  two  of  the  tssaes  involved 
In  a  will  contest  are  submitted  to  the  jury, 
it  is  the  duty  of  tbe  court  to  Bnd  upon  the 
remaining  issues,  and  antil  be  does  so  a 
qiotion  for  new  trial  is  premature  thongh  no 
evidence  was  taken  on  the  issues  not  sub- 
mitted.—McEenna's  Estate,  138  Cal.  439,  71 
Pac.   501. 

[b}  Where  there  has  been  no  trial  by  rea- 
son of  the  nonappearance  of  the  plaintiffs 
at  trial,  a  motion  for  a  new  trial  is  not  a 
proper  procedure,  and  a  motion  therefor  was 
properly  denied. — Estate  of  Dean,  149  CaL 
487,  87  Pac.  13. 

§  6.  Nattora  of  Trial  or  Proceedings, 
[a]  A  new  trial  is  a  re -examination  of  an 
issue  of  fact;  and  a  motion  for  a  new  trial 
is  not  a  proper  proceeding  to  review  the  ac- 
tion of  the  court  in  giving  judgment,  where 
no  issue  of  fact  was  tried.  If  an  order  deny- 
ing such  motion  is  appealed  from,  the  order 
must  be  affirmed. — Younger  t.  Moore,  8  Cal. 
App.  237,  98  Pac.  1093. 

n.    OBOUHD& 


§  13.    Failure  of  Jnstic*  In  OensraL 

[a]  In  an  action  for  injuries  to  plaintiff 
through  negligence  of  defendant,  where  the 
verdict  was  ^r  plaintiff,  tbe  publication  of 
newspaper  articles,  during  the  trial  chargug 
defendant  with  subornation  of  perjury,  is 
not  sufficient  ground  for  granting  a  new  trial 
to  the  defendant,  where  he  thereafter  pro- 
ceeded with  the  trial,  without  objection,  or 
informing  the  court  thereof  nntU  after  ver- 
dict, and  made  no  showing  that  any  of  the 
jurors  read  the  articles.  In  the  absence  of 
such  showing,  it  must  be  presumed  that   the 
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Jary  did  Its  dnt;,  and  acted  eonscieiittoaslj. 
Iheehan  t.  Hammond,  8  Ca].  App.  371,  84 
Pac.  340. 

S  16.    Tlma  of  and  FrocMdlngi  at  Trial. 

[a]  An  indiscreet  order  of  tbe  conrt  for 
the  commitment  of  the  defendant  on  a  charge 
of  Eubomation  of  perjarj,  made  after  the 
retirement  of  the  jvitj,  irhere  it  is  ahown 
that  none  of  the  jurors  had  knowledge  of  it 
UDtil  after  theii  verdict,  is  not  ground  tor 
grantinga  new  trial  to  the  defendant. — Shee- 
ban   V.  fiammoud,  2  Ca).   App.  8T1,  64  Pae. 


B.    MISCONDTJCT  OF  PAETIE3  OE  WIT- 


5  19.    In  OweraL 

[a]  The  question  whether  the  Irregnlarity 
in  the  proceedings  of  the  defendant  tnate- 
riallj  affected  the  substantial  rights  of  the 
plaintiff  and  prevented  her  from  having  a 
fair  trial  was  peeuliarlj  one  which  was  ad- 
dressed to  the  discretion  of  tbe  trial  court, 
which,  having  heard  and  seen  the  witnesses 
on  the  trial  and  having  knowledge  of  the  eir- 
cumataEces  of  the  case  which  cannot  be  re- 
produced in  tbe  printed  record,  is  in  a  bet- 
ter position  than  the  appellate  court  to  de- 
termine as  to  thti  effect  of  the  shown  irregu- 
litity  upon  the  result  of  the  trial. — Pieicj 
V,  Pierey,  149  Cal.  183,  86  Pac.  507. 

[b]  Any  misconduct  of  a  party  to  an  ac- 
tion by  which  a  fuil  presentation  to  the  court 
or   jury    of    evidence    material    to    the   other 

grty's  cauBO  is  prevented  is  an  irregularity 
r  which  a  new  trial  may  be  granted,  a 
thereby  a  fair  trial  has  been  prevented. — 
Pierey  v.  Rercy,  149  Cal.  163,  86  Pac.  507. 

[c]  In  an  action  by  a  servant  against  his 
employer  to  recover  damages  for  personal 
injnrieH  alleged  to  have  been  caused  by  the 
lalter'B  negligence,  the  fact  that  the  attor- 
ney for  the  plaintiff  on  the  examination  of 
a  juror  on  his  voir  dire  asked  him  whether 
he  at  any  time  had  obtained  a  policy  of 
accident  insurance  in  a  company  in  which 
it  waa  understood  the  defendant  was  insnred, 
is  not  misconduct  warranting  the  defendant 
a  new  trial,  if  the  question  was  subsequently 
withdrawn  and  no  other  question  of  the  kind 
was  repeated. — O'Neill  v.  Thomas  Bay  Co., 
1S2  Cal.  357,  92  Pae.  856. 


§  22.  Instnictlona  and  Fillnie  to  Insbnct. 
[a]  It  cannot  be  said  that  tbe  superior  court 
abused  its  discretion  in  granting  a  new  trial 
for  an  erroneous  instrnction  as  to  the  duty 
of  the  employer,  althongh  a  counter  instruc- 
tion was  given  which  may  have  cured  the 
error.  Much  is  committed  to  the  discretion 
of  the  trial  court  in  granting  a  new  trial 
on  euch  ground. — Thompson  v.  Cal.  Conatiuc- 
tion  Co.,  148  Cal.  85,  82  Pae.  367. 

I  24.    Harmleu  Error. 

[a]  Where  the  pnTchaser  had  been  in  some 
respects  a  favorable  witneu  for  tho  defend- 


ant, the  permission  to  plaintiff  to  cross.ques- 
tion  the  second  broker,  to  prove  that  he  di- 
vided his  commission  with  the  pnrehaser, 
even  if  it  were  not  allowable  to  show  a 
bias  or  interest  in  auch  witnesses,  any  error 
in  admitting  it  is  of  too  little  consequence 
to  justify  a  new  trial. — Levy  y.  Wolf,  S  Cal. 
App.  491,  64  Pac.  313. 


§  31.    Dedsloii  and  Findlnss  of  Court. 

[a]  In  an  action  to  recover  a  strip  of  land 
which  plaintiffs  claimed  baa  been  used  as 
an  alleyway  by  mere  revocable  license,  but 
in  which  the  defendanCa  claimed  an  easement, 
and  supported  the  claim  by  a  plea  of  es- 
toppel resting  upon  the  authorized  repre- 
sentations of  plaintiffs'  agents  in  selling  the 
property  abutting  thereon  to  the  defenifants, 
where  the  court  found  for  the  plaintiffs,  its 
failure  to  £nd  upon  the  defendants'  plea  of 
estoppel  where  tnere  is  substantial  evidence 
to  support  it,  is  reversible  error,  justifying 
a  new  trial. — Banning  v.  Ereiter,  153  Cal. 
33,  94  Pac.  E4B. 


that    all    of    the    essential 
actually  performed,  it 
iueral   ffnding   to   the   contrary  was   the 


proceedings    ' 


itually  performed,  it  i 
_  iueral   ffnding   to   the   ( 

suit  of  inadvertence.  However  this  may  be, 
tbe  finding  being  clearly  against  the  evi- 
dence, a  new  trial  must  be  had, — Lantz  v. 
Fiabbum,  3  Cal.  App.  662,  01  Pac.  816, 

[c]  Where  there  is  a  conflict  between  tbe 
finding  of  the  ultimate  issuable  fact  and  the 
finding  of  probative  facts,  the  former  will 
ordinarily  prevail;  and  no  mere  finding  of 
probative  facta  which  may  tend  to  establish 
that  the  ultimate  fact  was  against  the  evi- 
dence can  overcome  the  ultimate  fact  found. 
In  such  case  the  only  remedy  of  the  party 
injured  is  to  move  for  a  new  trial  upon  the 
evidence. — Pacific  Paving  Co.  y.  Diggins,  4 
Cal.   App.  240,  87  Pae.  415. 

[dj  An  answer  to  the  foreclosure  suit  by 
one  of  the  defendauta  setting  forth  that  he 
is  the  beneficial  owner  of  one-third  of  the 
mortgaged  property,  and  that  the  legal  rep- 
resentatives of  a  deceased  grantee  of  the 
mortgagor,  whose  deed  was  recorded  before 
suit,  aie  necessary  parties,  and  that  they 
should  be  brought  in  before  the  action  ia 
further  prosecuted,  sets  forth  material  issues, 
and  there  being  evidence  to  support  them, 
tbe  failure  of  the  court  to  find  thereupon 
justifies  an  order  granting  a  new  trial. — Wil- 
son T.  Dahler,  9  CaL  App.  500,  B9  Pac.  723. 


)  Law  or  Instrac- 

[a]  When  the  conrt  correctly  instructed  the 
jury  as  to  tbe  law  applicable  to  the  evi- 
dence, which,  if  the  jury  had  obeyed,  would 
have  required  a  verdict  for  tbe  defendant, 
but  which  it  disregarded  in  rendering  an  im- 
proper verdict  for  the  plaintiff,  it  was  the 
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Aaty  of  the  court  to  ffrant  B  new  trial. — Fie 
T.  Standard  Portland  Cement  Co.,  9  CaL  App. 
S91,  100  Fac.  1E2. 

S  35.    Verdict  Oontiary  to  Evidence  In  Qm- 
eraL 
[a]  It  ie  the  dnty  of  the  jadge  of  the  trial 

court  to  eiant  a  new  trial,  whenever  he  is 
not  satiBfied  with  the  verdict  of  the  jur^, 
or  the  finding!  of  the  conrt-  He  ie  not  bonnd 
bj  the  Tule  as  to  conflicting  evidence;  and 
where  inanCBciencj  of  the  evidence  ia  one  of 
the  grounds  of  the  motion  it  must  be  pre- 
i-umed  in  favor  of  the  order  granting  a  new 
trial  that  the  con  it  changed  its  opinion  aa 
to  the  effect  of  the  evidenee,  and  reached  a 
conclusion  more  favorable  to  the  moving 
party.— Pollitz  v.  Wickersham,  150  CaL  23S, 
88  Fae.  911. 

S  36.    Sufficiency  of  ETldonca. 

[a]  The  grantee  has  the  right  to  recover 
apeeial  damages  arising  from  the  interfer- 
ence by  the  grantor  with  the  grantee's  right 
of  disposition  of  surplus  water,  if  clearly 
proved;  but  it  is  held  that  the  proof  la  in- 
snfficient  to  show  the  amoant  of  special  dam- 
ages awarded,  and  that  a  new  trial  must  be 
granted  on  that  issue  only.— Calkins  v.  Sorosia 
Fruit  Co.,  150  Cal.  420,  88  Pae.  10Q4. 

S  38.    Weight  «f  Evidence. 

[a]  Where  the  action  was  for  damages  for 

Personal  injuries  alleged  to  have  been  auf- 
ercd  by  plaintiff  through  the  negligence  of 
the  defendant  while  plaintiff  wag  engaged 
in  its  service,  and  it  is  conceded  that  one 
of  the  grounds  uoou  which  a  new  trial  waa 
granted  to  defendant  was  that  the  evidence 
was  inanffieient  to  sustain  the  conclusion  that 

Elaintitt  was  not  guilty  of  contributory  neg- 
gence,  and  the  evidence  was  conflicting  on 
that  question,  it  was  the  duty  of  the  trial 
court  to  grant  the  new  trial  on  that  ground 
if  convinced  that  the  verdict  waa  clearly 
against  the  weight  of  the  evidence. — Weisser 
V.  Southern  Paeifle  By.  Co.,  liS  Cal.  4S6,  83 
Fae.  43B. 

§  39.    Amonnt  of  Becoveiy  In  OeneraL 

[a]  Where  plaintiff  auea  for  the  diversion  of 
five  hundred  inches  of  water  and  the  jury 
award  him  damages  and  eight  hundred  in- 
ches, he  cannot  remit  the  ezcees  and  take 
judgment  for  five  hundred  inches  and  dam- 
ages, but  a  new  trial  must  be  granted. — 
Dougherty  t.  Eagin,  61  C&l.  305. 


§  60.    lestiinotiy  and  Oondnct  of  Witneaa. 

[a]  The  groond  of  "accident  and  sarpriae" 
cannot  justify  the  motion  for  a  new  trial, 
where  it  appears  that  the^  were  occasioned 
by  the  testimony  of  plaintiff's  witn eases  that 
the  annaal  work  was  done,  which  was  given 
upon  the  only  issue  joinad  in  the  case,  upon 
the  trial  of  which  common  prudence  would 
require  defendant  to  be  prepared  to  ehow 
the  contrary,  and  he  was  bonnd  to  oxer- 
cis«  reasonable  diligence  on  his  part  in  pio- 


to  inspect  the  work  done  before  rendering 
his  decision,  without  reasonable  ground  for 
anticipating  such  visit. — Uiller  v.  Seoble,  8 
CaL  App.  344,  97  Pae.  S8. 

§  SZ.  Pmdence  and  Diligence  in  Onardlng 
Against  SnipilBe  or  Accident  and  Avert- 
ing OonsequenceB. 
[a]  The  conrt  did  not  abuse  its  discretion 
in  refusing  to  grant  a  new  trial  on  the  ground 
of  surprise,  to  allow  technical  proof  of  eom- 
plianee    with    the    statute     after    failure    of 

{roof  at  the  trial,  where  it  appears  that  de- 
indant'i  counsel  waa  iaformed  of  the  neees- 
Etty  of  Bueh  proof  before  the  decision  at  the 
trial,  and  made  no  effort  to  reopen  the  case; 
and  where  to  reopen  it  would  be  to  allow 
proof  not  addressed  to  the  merits  and  not 
in  furtherance  of  justice. — O'Brien  v.  Big 
Casino  Gold  Min.  Co.,  9  CaL  App.  283,  S9 
Pae.  209. 

S  C3.    Effect  u  to  Benilt. 

[a]  Where  affidavita  on  motion  for  a  new 
trial  on  the  ground  of  accident  or  aarpriae 
were  contradicted  by  the  counter-affidavit  of 
the  defendant,  and  it  evidently  appeared  to 
the  superior  court  that  the  accident  or  sur- 
prise eoold  have  been  guarded  against  by 
ordinary  prudence,  and  that  a  different  re- 
ault  would  not  be  reached  by  granting  a  new 
trial,  the  exercise  of  its  discretion  in  re- 
f asing  it  was  proper. — Bauer's  Law  A  Col- 
lection Co.  T.  Bradbury,  3  CaL  App.  S56,  84 
Pae  1007. 

H.  NEWLY  DISCOVEEED  EVIDENCE. 
§  69.    Oumnlatlve  Evidence^ 

[a]  It  was  not  an  abuse  of  discretion  to  re- 
fuse to  allow  the  claimant  to  reopen  the 
case  after  submission  for  further  eTidenee, 
or  to  refuse  a  motion  for  a  new  trial  for 
the  same  evidence  as  newly  discovered,  where 
the  proposed  evidence  was  merely  cumulative, 
and  it  appears  that  its  admission  would  not 
have  affected  the  result. — Estate  of  Walker, 
148  Cal.  162,  82  Pae  770. 

[b]  Where  a  new  trial  for  newly  discovered 
evidence  is  denied,  the  order  will  be  Bus- 
tained,  independently  of  the  question  of 
laches,  where  the  amdavita  are  of  little  im- 
portance or  are  merely  cumulative. — Estate 
of  Doolittle,  153  Cal.  £9,  94  Pec.  240. 

[e]  Much  must  be  conceded  to  the  discre- 
tion of  the  trial  court  in  granting  a  new 
trial  for  newly  discovered  evidence,  though 
it  may  be  cumulative.  It  is  for  the  trial 
court  to  determine  whether  it  is  of  ancb  a 
character  aa  probably  to  affect  the  result  on 
a  new  trial.— Lynch  t.  MeOban,  7  CaL  App. 
132,  93  Fac  1044. 

[d]  When  a  motion  for  a  new  trial  is  made 
on  the  ground  of  newly  discovered  evidence, 
which  IS  merelv  enmulative,  it  is  matter 
within  the  sound  discretion  of  the  trial  court 
to  determine  whether  it  is  of  such  a  charac- 
ter as  to  render  a  different  result  probable; 
and  its  discretion  will  not  be  interfered  with 
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when   DO  abnsB  thereof  appeaTS. — Kenar  t, 
Kennedy,  9  Cal.  App.  350,  SB  Pac.  384. 

nL     FBi>OE£DIN(M   TO   PSOOUBE   NEW 

TSIAI.. 
KATDHE   or  FBOCESDINQS   IN  QENEBAU  i  ^4. 
NOTICE       OF       DEOIBION — NEOEBSITT       AKD 

WAITER,  I  TO.  

HOnCB    OF   IHTENTIOF   TO    MOTB    FOB   HEW 

TRIAL  AMD  WAITER  THEREOF.  |  TI. 

BEODISITES  AND  BOPPIOIBKOT,  1 12. 

TIUB     FOB     FIUNO    AND     SERTICB    OF 

NOTICE,  I  T8. 

BILL   OP   EXCEPTIONS  AND   STATEMENT  DIB- 

TINQUISHED — OFFICE    OF    THE   LATTER, 

JT6. 
BXTEN8I0N    OP    TIlIl    TO     PSEPABB     STATE- 

MEKT.  S  18. 
OBDEBS  FOB  EXTENSION  OF  TIKE  AND  COt^ 

BTBUCnOM    AND    OPERATION    THBBBOF, 


SETTLEMENT  AND  ALLOWANCE  BY  COURT 
AND  NOTICE,  t  9a. 

BBFU8ING  TO  SETTLE  STATEMENT  AKD  OOU- 
FELLINO  SETTLEMENT,  |  S8. 

ADMISSIBILITY  OF  AFFIDAVITS  AND  TESTI- 
MONY OF  JDRORS— IMPEACHMENT  OF 
VERDICT,  1100. 

AFFIDAVITS  AS  TO  NEWLY-DI800TEBED  EVI- 
DENCE. I  108. 

'NECESSITY  FOB  DILIOENOE  IN  PROSECUTING 
MOTION.  I  lOS. 

DEFECTS  AND  IRREQCLARITIE8  IN  FBOOBED- 
ING8  AND  OBJECTIONS  OB  WAIVES 
THEREOF,  I  111. 

DISMISSAL  OR  ABANDONMENT,  |  US. 

HEARING  AND  DETERMIKATIOK  IK  GENERAL, 
J  118. 

SCOPE  OF  INQUIBY  AND  EXTENT  OF  BELIEF. 
IllB. 

CONDITIONS  ON  GRANTING  OR  BEFOSINQ  NEW 
TRIAL    AND     COMPLIANCE     THEREWITH, 

g  iiT. 

OBDER  GRANTING  OR  BEFDSING  NEW  TBIAL, 

1110. 
OPKBATION  AND  EFFECT  OF  DECIBION,  1 130. 

§  64.    Katoi*  of  ProcMdlngB  In  OenMaL 

[a]  The  motion  for  a  new  trial  hu  become 
in  practice  virtaaUv  a  new  triaj — a  fact 
whicb  the  court  in  this  case  comments  upon. 
Estate  of  Tobin,  3  Cof .  Pro.  Dee.  S38. 

§  70.    NoUc«    of    Oodaltm — HoceisltF    and 

Waiver, 
[a]  An  application  to  sta;  ezeention  made 
on  the  same  day  on  which  the  notice  of  deci- 
sion was  mailed  by  defendant  to  plaintiff's 
attorney  cannot  operaM  as  waiver  of  service 
of  the  notice.  Such  application  had  no  re- 
lation to  the  matter  of  moving  for  a  new 
trial,  and  whether  it  was  in  fact  made  before 
or  after  the  mailing  of  the  notice  cannot  af- 
fect the  rights  aecnred  to  plaintiff  by  aer- 
riee  of  snch  notice  in  that  manner,  as  to 
the  time  within  which  the  notice  of  in- 
tention to  move  for  a  new  trial  may  be  served 
and  filed.— EsUte  of  Eichards,  154  Cal.  478, 
M  Pac.  528. 


[b]  Thongb  the  notice  of  decision,  beforo 
it  is  served,  may  be  waived  by  conduct  in- 
consistnit  with  the  necessity  of  giving  it, 
yet  no  rule  of  waiver  applies  when  written 
notice  is  served  by  mail  or  otherwise.  In 
SDch  cases  there  is  nothing  to  waive. — Es- 
tate of  Bichards,  154  CaL  478,  96  Pac.  528. 

§  71.    Notice  of  Intention  to  Uove  for  New 
Trial  and  Walvra  Iheieof. 

[a]  While  a  motion  for  new  trial  attacks 
the  verdict  rather  than  the  judgment,  and 
may  be  made  prior  to  the  entry  of  judgment, 
and  therefore  the  question  who  is  an  adverse 
party,  entitled  to  notice  nnder  section  659,  is 
to  be  determined  from  the  verdict  rather 
than  the  judgment,  neverthelcHs,  where  the 
judgment  is  one  which  under  the  pleadings 
properly  follows  from  the  verdict,  the  ques- 
tion who  are  adverae  parties  is  the  same 
whether  the  verdict  or  judgment  be  consid- 
ered.— Johnson  v.  Phoenix  Ins.  Co.,  152  Cal. 
196,  9S  Pac.  182. 

§  72.    BotnialtOB  and  Snlllciency. 

[b.]  a  statement  and  a  bill  of  ezceptlons 
may  be  incorporated  in  the  same  paper;  and 
where  both  were  settled  as  such,  and  the 
ruling  granting  the  nonsuit  and  the  excep- 
tion to  it  appeared  in  the  substantive  part 
of  the  case,  no  other  specification  of  error 
was  necessary  than  tiMt  contained  in  the 
notice  of  intention  to  move  for  a  new  trial 
embodied  in  the  bill  of  exceptions,  giving  aa 
one  ground  of  the  motion  errors  of  law  oc- 
curring at  the  trial  and  excepted  to  by  plain- 
tiffs. A.  specification  of  particular  errors  re- 
lied apon,  though  required  in  a  statement, 
is  not  required  in  a  bill  of  exceptions. — Itlar- 
tin  V.  Southern  Pacific  Co.,  150  Cal.  124,  88 
Pac.  701. 

[b]  There  is  no  substantial  distinction  be- 
tween a  "statement"  and  a  "bill  of  exc.ep- 
tions."  Although  the  notice  of  intention  to 
move  for  a  new  trial  stated  that  the  motion 
would  be  made  upon  a  "bill  of  eiceptions," 
and  the  relief  applied  for  and  obtained  from 
the  court  was  to  serve  a  "statement,"  the 
appellant  should  not  be  deprived  of  the  fmits 
of  his  appeal  because  he  called  the  document 
presented  a  statement  rather  than  a  bill  of 
exceptions. — Sauei  v.  Eagle  Brewing  Co.,  S 
Cal.  App.  127,  84  Pac.  485. 

[c]  The  fact  that,  in  his  intention  to  move 
for  a  new  trial,  defendant  stated  that  the 
moflon  would  be  made  upon  affidavits  and  a 
"bill  of  exceptions,"  to  be  thereafter  pre- 
pared and  settled,  and  the  fact  that  the 
document  settled  bears  the  name  of  "en- 
grossed statement  of  the  ease,"  and  was  al- 
lowed and  settled  aa  such  b^  the  judge  be- 
fore whom  the  ease  was  tried,  cannot  pre- 
clude the  nee  thereof  upon  appeal  from  the 
order  granting  a  new  trial,  as  well  as  upon 
an  appeal  from  the  judgment  taken  within 
sixty  days  after  ita  rendition,  where  it  con- 
tained particular  specifteations  of  insufficiency 
of  the  evidence,  and  set  forth  the  exceptions 
taken  at  the  trial  In  the  same  manner  aa 
would  be  appropriate  in  a  bill  of  exceptions. 
Pease  v.  Finck,  8  Cal.  App.  371,  85  Pac 
657. 
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S  78.    TUno  f«  nunc  ud  Barrlce  of 

Notice. 

[a]  Where  more  than  six  monthi  had  elapsed 
after  the  default  in  failing  to  serve  the  no- 
tice of  intention  in  time,  and  at  ever^  stage 
of  the  procoedings  objection  was  ureed  on 
the  ground  of  auch  default,  the  court  had  no 
jurisdiction  at  the  time  of  settling  the  state- 
ment to  relieve  from  such  default,  under  tac- 
tion 473  of  the  Code  of  Civil  Procedure. — 
Steen  v.  Santa  Clara  VaUey  etc.  Co.,  4  Ctl. 
App.  418,  38  P&e.  4B9. 

[b]  Where  counsel  for  the  partj  moving  for 
a  new  trial  served  and  delivered  to  the  clerk 
on  the  da7  of  service,  and  within  due  time, 
the  notice  of  intention  to  move  for  a  new 
trial,  and,  without  fault  on  the  part  of  the 
counsel,  the  clerk  neglected  to  indorse  the 
document  as  filed  within  the  time,  the  mov- 
ing  party  should  not  lose  his  rights  by  rea- 
son of  the  neglect  of  the  clerk  to  do  his 
official  duty,  and  the  court  may  treat  the 
notice  as  filed  on  the  date  of  its  service  and 
delivery  to  the  clerk. — Commercial  Nat.  Bank 
V.  Schlitz,  6  Cal.  App.  174,  01  Pac.  7E0. 

[e]  Where  the  fee  for  filing  the  Dotice  of 
intention  was  not  demanded,  and  the  clerk 
testified  that  failare  to  pay  it  when  the 
notice  was  received  would  have  made  no  dif- 
ference the  fact  that  it  was  paid  a  month 
after  the  notice  was  delivered  to  the  clerk, 
when  the  failure  to  mark  it  as  filed  was 
discovered,  cannot  affect  the  rights  of  the 
moving  party. — Commercial  Nat.  Bank  v. 
Schlitz,  e  CaL  App.  174,  SI  Pac.  7S0. 

[d]  When  the  attorney  for  the  losing  party 
resides  in  another  connty  and  the  notice  of 
decision  fa  served  by  mail,  the  service  ie  com- 

Clete  when  such  notice  is  mailed;  but  the 
ising  party,  in  addition  to  the  ten  days,  is 
entitled  to  an  additional  day  for  each  twent^T- 
five  miles  of  the  distance  from  his  resi- 
dence to  the  county  of  the  venae,  and  to 
such  extended  time  as  the  court  may  prop- 
erly order  within  that  period  in  which  to 
serve  and  file  his  notice  of  intention.— Es- 
tate of  Bichards,  1S4  Cal.  478,  98  Pac.  528. 

[e]  In  order  that  the  inccesstul  party  to 
a  suit  shall  set  the  time  running  id  which 
the  losing  party  most  serve  and  file  bis  no- 
tice of  intention  to  move  for  a  new  trial, 
he  must  serve  upon  him  a  written  notice  of 
the  decision.— Estate  of  Bichards,  154  Cal. 
4TS,   98   Pac.  528. 

f  76.    BUI  of  ExcepUona  and  Statem«nt  Dla- 
Ungnished — Ofllco  of  tte  Latter, 

[a]  The  legal  effect  of  a  document  is  to  be 
determined  by  the  matter  which  it  contains, 
rather  than  by  the  name  which  it  bears. 
The  only  distinction  between  a  "bill  of  ex- 
ceptions and  a  "statement  of  the  case"  be- 
ing that  the  latter,  in  addition  to  setting 
forth  the  exceptions  taken  at  the  trial,  also 
sets  forth  the  particular  errors  apon  which 
the  moving  party  relies,  the  mere  fact  that, 
in  addition  to  the  exceptions  embodied  in  the 
instrument,  it  also  grouped  them  together  at 
the  end,  and  specified  tnem  as  errors  of  law 
committed  by  the  court,  does  not  impair  its 
force  as  a  "bill  of  exceptions,"  and  may  be 


disregarded.— Pease  v.  Finck,  8  Cal.  App.  S71, 
8S  Pac.  657. 

S  78.    EztensKA  of  Time  to  Prepare  Stat*- 

[a]  An  order  extending  the  time  in  which 
to  prepare  and  serve  the  bill  of  exceptiona 
to  be  used  on  the  motion  for  a  new  trial, 
made  by  a  judge  who  was  disqusJified  to  act, 
under  section  170  of  the  Code  of  Civil  Pro- 
cedure, as  the  same  existed  prior  to  its  amend- 
ment in  1B05,  was  absolutely  void,  wherever 
brought  in  question,  and  could  not  operate 
to  relieve  from  failure  to  serve  the  bill  of 
exceptions  within  the  time  otherwise  limited. 
Johnson  v.  German -American  Ins.  Co.,  IsO 
CaL  336,   88  Pac.  985. 

[b]  Section  1054  of  the  Code  of  Civil  Pro- 
cedure, allowing  an  extension  of  time  by 
the  judges  of  the  superior  court  of  the  county 
must  be  construed  subject  to  the  express  pro- 
hibition of  section  170  of  that  code,  that  no 
disqualified  judge  shall  act. — Johnson  v,  Ger- 
man-American Ins.  Co.,  150  Cal.  336,  88  Pac. 

gss. 

[e]  The  failure  of  the  attorney  to  know 
the  limit  of  time  which  the  court  can  ex- 
tend in  addition  to  the  time  allowed  by  law, 
in  which  to  prepare  a  statement,  nnder  the 
Code  of  Civil  Procedure,  is  inexcusable  neg- 
lect, and  cannot  be  held  to  be  the  reaolt 
of  mistake,  surprise  or  inadvertence. — Utah- 
Nevada  Co.  V.  De  Lamar,  9  CaL  App.  759,  100 
Pae.  8S4. 

S  BO.    Olden  for  IXtemston  of  Time  and  Oon- 
stmcUon  aad  Operation  Thereof. 

[a]  It  seems  that  the  statute  does  not  in 
terms  require  an  order  extending  the  time 
in  which  to  serve  a  statement  to  be  filed, 
though  it  is  not  held  that  the  filing  of  the 
order  should  not  be  made. — Dennis  v.  Crocker- 
Huffman  Land  A  Water  Co.,  S  Cal.  App.  S8, 
Bl  Pac  425. 


§  90.    Amendment  of  Statement. 

[a]  After  a  bill  of  exceptions  on  motion  for 
a  new  trial  has  been  certified  by  the  judge 
and  filed,  the  power  of  the  court  to  amend 
it,  on  the  ^onod  of  mistake,  inadvertence, 
■urprise,  or  excusable  neglect,  is  derived 
from  and  limited  by  the  terms  of  section  473 
of  the  Code  of  Civil  Proeedure;  and  an  ap- 
plication for  an  amendment  made  more  than 
six  months  from  the  date  of  the  eertUIca- 
tion  is  too  late,  and  beyond  the  power  of 
the  court  to  grant.  The  certification  of  the 
biU  was  a  "proceeding"  within  the  meaning 
of  that  section. — Uerced  Bank  v.  Price,  152 
Cat.  697,  93  Pae.  866. 

[b]  Where  the  statement  on  motion  for  a 
new  trial  contained  no  speciflcations  of  er. 
ror,  or  of  particulars  wherein  the  evidence 
was  insufficient,  the  court  properly  exercised 
its  discretion  in  allowing  the  statement  to 
be  amended  by  inserting  the  same,  so  that 
the  motion  might  be  presented  on  its  merits. 
Clark  V.  Bsoer,  S  Gal.  App.  259,  83  Pac.  S91. 

$  91.    Service  of  Ammdmwtta  and  DOtgence. 

[a]  Where  the  service  of  amendments  to  a 
proposed  bill  of  exceptions  to  be  used  on  m<y> 
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tion  for  ft  new  trial  la  ma.Ae  hj  mail,  th« 
proponeot  of  tbe  bill  has,  under  sectien  1013 
of  the  Code  of  Civil  Procedure,  one  addi- 
tional day  for  eacb  twenty-five  miles  of  the 
distance  in  which  to  deliver  the  propoied 
bill  and  amendments  to  the  cleric,  not  ex- 
ceeding nicety  days  in  all,— Prefumo  v.  Ens- 
tell,   148  C&I.  4G1,  83  Pac.  810. 

[b]  Where  a  party  intending  to  move  for 
a  new  trial  in  due  time  served  its  proposed 
statement  on  the  motion,  and  the  adverse 
party  served  amendments  thereto,  a  notice 
Dy  tbe  moving  party  of  the  nan  acceptance  of 
tbe  ameudmeots  which  stated  that  "in  due 
time"  it  would  present  them  to  the  jndge 
for  settlement,  is  not  be  caostnied  to  the 
effect  that  tbe  proposed  statement  and 
amendments  would  be  presented  on  aetnal 
notice.  Properly  construed,  tbe  notice  meant 
that  the  moving  party  intended  to  pursue  the 
general  course  required  by  section  659  of  the 
Code  of  Civil  Procedure,  as  the  result  of  such 
nonacceptance,  and  permitted  either  a  presen- 
tation to  the  jndge  on  actual  notice  to  the 
adverse  party  ot  a  delivery  to  tbe  clerk  of 
tbe  court  for  the  jadge. — Douglae  v.  South- 
em  Pacific  Co.,  151  Cal.  242,  SO  Pac.  538. 

[c]  Under  section  1054  of  tbe  Code  of  Civil 
Procedure,  the  eonrt  has  power  to  extend 
tbe  time  provided  by  subdivision  3  of  sec- 
tion 659  of  that  code  within  which  to  give 
notice  of  tbe  time  for  presenting  a  proposed 
statement  on  motion  for  new  trial  and  amend- 
ments thereto  to  the  judge  for  settlement, 
and  to  extend  tbe  time  for  the  settlement  of 
the  same  for  a  corresponding  period,  the  only 
requisite  being  that  when  such  notice  is 
given,  the  adverse  party  must  have  five  days' 
notice  of  tbe  presentation.  The  power  to 
extend  tbe  time  for  giving  such  notice  is 
not  affected  by  the  fact  that  at  tbe  time 
the  order  of  extension  was  made  it  was  im- 
possible, by  reason  of  the  lapse  of  time,  for 
the  moving  party  to  have  given  five  days' 
notice  to  his  adversary  of  such  presentation 
within  the  ten  days  from  tbe  service  of  tbe 
amendments. — Donglas  v.  Southern  Pacific 
Co.,  161  Cal.  242,  SO  Pac.  538. 

[d]  There  is  no  law  authorizing  an  en- 
grossed bill  of  exceptions  to  be  filed  with  tbe 
clerk  before  it  has  received  tbe  judge'e  sig- 
nature; and  it  is  not  tbe  duty  of  the  clerk 
with  whom  it  may  be  left  to  deliver  tbe 
engrossed  bill  to  the  jndge  for  bis  signature. 
HUler  T.  American  Central  Ins.  Co.,  2  Cal. 
App.  271,  83  Pac.  289. 

[e]  The  fact  that  the  jndge  was  absent 
when  the  bill  of  exceptions  was  engrossed 
cannot  relieve  the  moving  party  from  the 
necessity  of  diligence  in  ascertaining  his  re- 
tarn,  and  proconng  his  signature  to  the  bill. 
Miller  t.  American  Central  Ins.  Co.,  2  CaL 
App.  271,  83  Pac.  2S9. 

§  92.    Settlemoit   and  Allovnuic«    by  Court 
luid  Notice, 

[a]  Provisions  of  the  statute  for  the  settle- 
ment of  statements  on  motions  for  new  trial 
mast  be  liberally  construed,  with  a  view  to 
promoting  tbe  rights  of  the  parties  and  in 
the  interests  of  jnstice.  Snch  statements  are 
ultimately  used  as  a  basis  for  presenting  the 


appeal,  the  right 


a   rule   of  procedure   which   will   defeat   t 
right- — Douglas   v.   Southern   Pacific   Co.,   161 
Cal.  242,  90  Pac.  538. 

[b]  Whether  or  not  a  bill  of  exceptions  hae 
been  correctly  engrossed  so  as  to  embody  all 
that  tbe  judge  at  the  time  of  actual  settle- 
ment, ordered  incorporated  in  it,  is  a  mat- 
ter to  be  determined  by  the  judge  at  the 
time  the  engrossed  bill  is  preHented  for  certi- 
fication, and  his  certification  of  tbe  same  is 
an  adjudication  that  it  is  so  correctly  en- 
grossed.— Merced  Bank  t.  Price,  152  Cal.  697, 
§3  Pac.  866. 

[c]  Where,  after  a  motion  for  a  new  trial 
had  been  made  on  the  minutes  of  the  court, 
and  was  denied  by  the  judge  who  tried  tbe 
ease,  and  wbo  resided  in  another  county,  ap- 
pellant's attorney  sent  to  him  an  order  ex- 
tending time  to  prepare  and  serve  a  state- 
ment of  tbe  case,  which  was  signed  by  the 
judge  on  tbe  foUowing  day,  and  if  imme- 
diately returned  would  have  been  filed  in 
time,  but  through  inadvertence  of  the  judge 
it  was  delayed,  so  that  it  was  not  received 
till  after  the  lapse  of  the  ten  days,  tbe  jadge 
properly  exercised  his  discretion  to  settle 
the  proposed  statement,  and  the  appellant, 
wbo  could  not  exercise  any  control  over  tbe 
action  of  the  judge,  was  not  required  to  ap- 
pl^  for  relief  on  the  ground  of  bis  own 
mistake,  accident,  surprise,  inadvertence  or 
excusable  neglect. — Dennis  v.  Crocker-Huff- 
man Land  &  Water  Co.,  6  Cal.  App.  58,  91 
Pac.  425. 

§  93.  Befnsliig  to  Sattla  SUtsment  ud  Com- 
pelllng  SMtlement. 

[a]  A  trial  jndge  would  not  be  justified  in 
refusing  to  sign  and  certify  an  en^ossed 
bill  of  exceptions  solely  because  it  failed  to 
set  out  certain  documents  which  were  ordered 
to  be  inserted  on  the  settlement  of  tbe  bill, 
when  the  failure  was  due  to  the  facts  that 
tbe  originals  of  such  docaments  had  been 
lost  and  the  only  existing  copies  thereof 
were  in  the  possession  of  the  adverse  party, 
who  refused  to  permit  them  to  be  used  for 
insertion  in  the  bill.  Under  such  circum- 
stances the  judge  sBouId  require  tbe  adverse 
party  to  produce  the  copies  and  grant  fur- 
ther time  for  their  insertion  in  the  engrossed 
bill.— Galvia  t.  Hunt,  153  Cal.  103,  94  Pac 
423. 

[b]  A  trial  judge  is  justified  in  refusing  to 
sign  and  certify  an  engrossed  bill  of  excep- 
tions if  it  fails  to  truly  and  fully  set  forth 
the  matters  directed  to  be  ioserted  therein 
on  the  settlement  thereof  or  to  correctly  ex- 
hibit tbe  proceedings  which  tbe  bill  purports 
to  introduce  into  the  record  on  appeal. — 
Oalvin  V.  Hunt,  153  Cal.  103,  94  Pac.  423. 

S  100.  AdmlMlbiUty  of  Affidavits  and  Tes- 
timony of  Jnrora — Impeachment  of  Ver- 
dict, 

[a]  An  order  granting  a  new  trial  for  mis- 
conduct of  the  jury  in  assenting  to  their 
verdict  by  a  resort  to  chance,  is  sufficiently 
supported  by  tbe  affidavits  of  two  credible 
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jnrors  ahowing  that  the  nnonnt  of  the  ver- 
dict was  ascertained  bj  a  division  of  the 
amount  favored  b7  each  juror  bj  twelve, 
without  furthei  diBcuEsioii,  and  it  was  not  an 
abuae  of  diseretion  to  grant  the  order  not- 
withstanding the  counter- affidavits  of  seven 
other  jurors,  especially  where  they  did  not 
expressly  deny  the  statements  of  tbe  two 
jnror*,  nor  state  anything  inconBiBtent  there- 
with.—King  V.  Elton,  2  Cal.  App.  145.  83 
Pac,  261. 


•   N^wlj   Diacorerad 


§  103.    Affldavlti    u 
Evidence. 

fa]  Motions  for  a  new  trial  on  the  groand 
newly  discovered  evidence  are  always  sub- 
ject to  earefol  aemtlny  by  the  court,  and  the 
decision  rests  on  its  sound  discretion.  It  is 
held  that,  not  only  was  there  no  abuse  of 
discretion  in  denying  the  notion,  in  this  case, 
but  also,  that  there  is  nothing  coutaiued  in 
the  affidavits  which  would  have  justified  the 
conrt  in  granting  a  new  trial  on  the  ground 
of  newly  discovered  evidence. — Estate  of  Dol- 
beer,  153  Cal.  652,  S6  Pac.  266. 

S  108.    NecesBlt7  for  DUlgenee  In  Piosecat- 
Ing  Motion. 

[a]  A  motion  for  a  new  trial  Is  an  inde- 
pendent proceeding  iu  an  action,  in  whieb 
the  bnrdea  of  acting  is  at  all  times  upon 
tbe  moving  party,  and  it  devolves  npon  bim 
to  proceed  with  diligence. — Dorcy  v.  Brodia, 
153  Cftl.  673,  96  Pac.  E78. 

[b]  The  burden  is  at  all  times  opoo  tbe 
party  moving  for  a  new  trial  to  take  what- 
ever steps  are  necessary  to  enable  tbe  court 
to  hear  the  motion,  and  to  show  some  ex- 
cuse or  explanation  for  delay  in  taking  sneb 
steps  including  tbe  settlement  and  filing  of 
tbe  bill  of  exceptions  setting  forth  the  mat- 
ters upon  which  tbe  motion  is  to  be  beard; 
otherwise  the  court  is  authorized  to  dismiss 
tbe  motion  for  want  of  due  diligence  .^Mil- 
ler v.  Queen  Ins.  Co.,  2  CaL  App.  267,  83 
Pac  287. 

[c]  After  the  moving  ^arty  received  no- 
tice of  a  motion  to  dismiss  the  motion  for 
a  new  trial  for  want  of  prosecution  of  it  with 
due  diligence,  a  notice  that  on  a  subsequent 
day  the  moving  party  would  proceed  with 
tbe  settlement  of  the  bill  cannot  obviate  or 

Salliate  soch  party's  previous  negligence. — 
[iller  V.  Queen  Ins.  Co.,  £  Cal.  App.  267, 
S3  Pac.  287. 

[d]  Any  unreasonable  delay  in  presenting 
an  engrossed  bill  of  exceptions  for  the  sig- 
nature of  tbe  judge  anthenticating  it  is  sub- 
ject to  tbe  same  rule  as  in  the  case  of  failure 
to  engross  the  bill^  and  is  ground  for  a  dis- 
missal of  the  motion  for  want  of  due  dUi- 
gence  in  prosecuting  the  same, — Miller  v, 
American  Central  Ina.  Co.,  2  CaL  App.  271, 
83  Pae.  287. 

f  111.    Defects  and  IrregnlarltleB  In  Pioceed- 
Inga  and  ObjecUona  or  Waiver  Thereof, 

ia]  The  acknowledgment  by  tbe  proponent 
the  bill  of  exceptions  by  letter  of  the  re- 
ceipt of  the  proposed  amendments  cannot 
operate  to  deprive  the  proponent  of  the  ex- 
tension of  time  given  bim  b;  statute  in  wbieh 


to  deliver  the  bill  and  amendments  to  tb« 
clerk,  nor  eonstitnte  a  waiver  thereof. — Pre- 
fnmo  V.  BusseU,  148  Cal.  451,  S3  Pac.  810. 

[b]  Where  the  proposed  bill  of  excep^.ions 
ou  motion  for  new  trial  was  not  served  r  it  bin 
the  time  prescribed  by  law,  and  at  the  time 
_.  I.      objection    was    reserved    on    that 


ment,  one  day  after  the  expiration  of  six 
months  from  tbe  time  of  service,  the  court 
had  power,  upon  tbe  presentation  of  such 
objection,  or  within  a  reasonable  time  there- 
after, upon  a  proper  showing  of  excusable 
neglect  under  section  473  of  the  Code  of  Civil 
Procedure,  to  relieve  the  moving  party  from 
the  default  In  service.— PoUits  v.  Wicker- 
sham,  ISO  Cal.  238,  S8  Pae.  Bll. 

[c]  There  was  no  "proceeding  taken 
against"  the  moving  party  within  tbe  mean- 
ing of  tbe  code  until  tbe  objection  was  pre- 
sented by  tbe  opposing  party  to  the  court 
as  a  ground  for  an  order  against  the  moving 
party.  The  mere  reservation  of  objection  to 
the  service  did  not  constitute  a  "proceeding" 
within  tbe  meaning  of  the  statute. — Pollitz 
T.  Wickersham,  150  Cal.  238,  88  Pac.  911. 

[d]  Where  a  bill  of  exceptions  settled  on 
the  bearing  of  a  motion  to  dismiss  the  pro- 
ceedings for  a  new  trial  shows  that  appel- 
lant made  a  conditional  motion  to  be  relieved 
from  its  failure  to  serve  its  proposed  state- 
ment in  time,  "if  there  was  such  failnre," 
npon  the  ground  of  mistake,  io advertence, 
and  excusable  neglect,  supported  by  an  affi- 
davit not  contained  in  the  record,  and  that 
the  court  never  ruled  npon  such  conditional 
motion,  but  denied  the  motion  solely  on  tbe 

Eonnd  that  there  was  no  default,  tbe  appel- 
at,  by  acquiescence  in  this  action  of  the 
court,  and  omission  to  except  to  tbe  failure 
to  rale  upon  the  motion  for  relief,  and  volun- 
tarily submitting  tbe  motion  for  a  new  trial 
npon  the  record  as  it  tben  existed,  waived 
and  abandoned  tbe  motion  for  relief  under 
section  473  of  the  Code  of  Civil  Procedure. — 
Johnson  V.  German- American  Ins.  Co.,  159 
Cal.  336,  88  Pac.  9S5. 


[e]  Whert 
of  a  bill  of 


Where,  after  i 


I  of  tbe  settlement 


before  the  judge  tbe  opposing  counsel  ap- 
peared, and  the  counsel  for  tbe  moving 
party,  through  inadvertence,  failed  to  be  pres- 
ent at  the  time  appointed,  and  was  informed 
that  the  judge  had  suggested  that  the  par- 
ties endeavor  to  settle  the  bill  between  them- 
selves, to  wbieh  the  opposing  counsel  ma<!e 
no  objection,  and  agreed  for  a  meeting  for 
settlement,  at  which  he  first  objected  that 
the  bill  was  not  presented  in  time,  and  urg'd 
such  objection  at  the  bearing,  his  subsequent 
objection  came  too  late,  and  was  waived. — 
Bollinger  v.  Bollinger,  153  Cal.  190,  94  Pae. 
770. 

[f  ]  Where  the  draft  of  the  proposed  bill  of 
exceptions  was  presented  by  the  moving 
party  to  the  clerk  in  the  absence  of  the 
judge,  such  party  was  not  authorized  to  de- 
lay until  he  ihonld  receive  notice  of  a  day 
appointed  for  settlement,  but  was  bound  to 
ascertain  when  the  judge  would  return,  and 
to  procure  from  him  an  order  filing  a  day 
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for  aettlement,  thongh  his  Deg1igene«  in  tint 
respect  was  wsived  bj  the  consent  of  the 
opposite  party  to  proceed  toward  the  settlo- 
ment  of  tbe  bill. — Uiller  v.  QDeen  Im.  Co.,  2 
Cal.  App.  267,  83  Pac  287. 


§  112.    Dlamlual  or  J 


t  ot  tbs  failure  of  the  moving  party 
to  prosecute  it  diiigently  bj  haviiie  the 
■tateneiit  settled  couid  not  be  affected  by  the 
action  of  the  conrt  of  its  own  motion  ot  by 
the  ex  parte  application  of  the  moving  party 
=11  fixing  a  day  for  the  settlement. — Dorey  t. 
'"•"-   i"''"'  "73,  98  Pae.  278. 


Brodis,  153  Cal.  6 


[b]  An  iuexenaable  delay  for  almost  foar 
months  in  having  a  proposed  statement  on 
motion  for  a  new  trial  beard  and  settled,  is 
snlGcient  to  warrant  the  trial  court  in  find- 
ing that  the  moving  party  had  not  proceeded 
with  due  diligence,  and  JDStifles  it  in  diS' 
missing  tbe  motiou. — Borey  v,  Brodis,  153 
Cal.  673,  S6  Pae.  27S. 

[c]  A  motion  for  a  new  trial  may  be  dis- 
missed for  laek  of  due  diligence  in  its  pros- 
ecution, and  the  determination  of  the  ques- 
tion as  to  whether  there  has  been  due  dili- 
genee  is  one  necessarily  largely  within  the 
discretion  of  the  trial  court. — Boiey  v.  Bro- 
dis, 1S3  Cal.  073,  96  Pae.  27S. 

[d]  Where  pending  a  defendant's  motion  for 
a  new  trial  the  plaintiff  files  a  written  waiver 
ot  an  excessive  amount  included  in  the  judg- 
ment in  his  favor,  the  court  may,  by  an 
order  on  conditional  in  form,  recite  such 
waiver  and  deny  the  motion  at  once. — Bent- 
ley  v.  Hnrlburt,  153  Cal.  796,  96  Pae.  890. 

[e]  A  new  trial  is  tbe  re -examination  of  an 
issne  of  fact,  and  a  motion  therefor  is  im- 
proper when  there  was  no  issue  of  fact,  but 
tbe  judgment  was  rendered  wholly  upon  stip- 
nlated  facts.  Nor  will  such  motion  lie  on 
the  ground  that  the  decision  is  against  law 
upon  the  stipulated  facts,  that  ground  be- 
ing only  reviewable  upon  appeal  from  the 
judgment.  When  a  motion  for  a  new  trial 
is  improper,  an  order  denying  it  is  properly 
made. — Quist  v.  Sandman,  154  Cal,  748,  99 
Pac   204. 

{f]  An  unexplained  delay  for  a  period  of 
five  moQtha  to  take  final  steps  for  the  com- 
plete settlement  of  the  bill,  or  if  its  form 
and  contents  were  agreed  upon,  to  engross 
the  bill  and  present  it  to  the  judge  for  set- 
tlement, was  inexcusable. — Miller  v.  Qneen 
Ins.  Co.,  2  Cal.  App.  267,  83  Pac.  287. 

[g]  Tie  fact  that  there  were  other  canses 
in  which  the  moving  party  was  interested, 
wherein  the  time  of  the  attorney  of  sneh 
party  was  occupied  in  settling  other  bills 
of  exceptions,  was  a  elrcumetauce  proper  to 
he  eonudered  by  tbe  judge  in  determining 
whether  there  had  been  undue  negligence  in 
the  settlement  of  tbe  bill  in  this  case;  but 
his  determination  upon  that  point  is  not 
open  to  review.— Hiller  v.  Queen  Ins.  Co., 
2  Csl.  App.  207,  83  Pae.  287. 

[h]  A  motion  to  dismiss  the  motion  for  a 
new  trial  on  the  ^ound  of  failure  to  pros- 
ecute the  iam«  with  diligence  by  reason  of 


which  has  personal  knowledge  of  the  manner 
in  which  it  has  been  occupied  during  the  de- 
lay complained  of;  and  where  no  abuse 
of  discretion  in  denying  such  motion  afSrma- 


tion  of  the  proper  exercise  by  the  court  of 
its  discretion. — Pacific  Paving  Co.  v.  Diggins, 
4  Cal.  App.  210,  87  Pac.  415. 

[1]  The  question  whether  there  baa  been 
inch  delay  and  laches  in  the  settlement  of 
a  statement  on  motion  for  a  new  trial,  to  be 
used  on  appeal,  as  would  warrant  the  trial 
eonrt  in   dismissing  tiie   same,  is  a   question 

Srimarily  for  the  trial  eonrt, — Cnrtin  v.  Ingle, 
Cal.  App.  241,  68  Pac  868. 

§  lis.    Hearlmg  and  DetermlnaUom  In  Ooi- 

[a]  In  an  action  by  stock  brokers  to  recover 
moneys  advanced  npon  the  purchase  and  sale 
of  stocks,  where  a  new  trial  was  granted 
to  the  defendant  npon  a  crosa-eomplaint  al- 
leging that  the  purchases  and  sales  of  stock 
were  upon  margin,  to  be  delivered  at  a  future 
day,  in  violation  of  the  eonstitntion,  tbe 
court  in  determining  whether  the  assailed 
findings  against  the  defendant  were  sup- 
ported by  the  evidence  bad  the  right  to 
consider  all  the  evidence,  including  that 
given  by  plaintiffs  in  support  of  their  claim, 
involving  the  same  transactions  in  respect  to 
which    relief    was   sought   by    the    cross-com- 

Slaint.— Follitz  v.  Widtersham,  ISO  Cal.  23S, 
B  Pac.  911, 

§  lie.  Scop*  Of  Ibitnliy  Mid  Extent  of  Bo- 
llef. 
[a]  A  bill  of  exeeptions  on  a  motion  for  a 
new  trial,  when  certified  by  the  judge,  is 
filed  with  the  elerk,  and  as  bo  certified  be- 
comes the  record  of  tbe  court,  and  tbe  only 
record  in  the  matter,  and  the  motion  for  a 
new  trial,  so  far  as  it  is  based  on  the  bill 
of  exceptions,  is  based  and  most  be  beard 
and  determined  on  it  as  so  certified  and  filed, 
or  as  previously_  corrected  nnder  section  473 
of  the  Code  of  Civil  Procedure. — Merced  Bank 
V.  Price,  152  Cal.  697,  S3  Pac.  866. 

§  117.  Oondittoni  on  Granting  or  Befnalng 
New  Trial  and  Compliance  Therewith, 
[a]  Defendants  against  whom  judgment  haa 
been  rendered,  who  by  affirmative  acts  on  the 
trial  have  lulled  the  court  into  a  lack  of 
vigilance  which  results  in  error  that  neces- 
sitates a  sew  trial,  cannot  complain  if  rea- 
sonable terms  be  imposed  as  a  condition  of 
the  new  trial. — Donnelly  v.  Gray  Bros.,  3  Cal. 
App.  59,  84  Pae.  451. 

§  119.  Order  Orantliig  or  Sefnslng  New 
TriaL 
[a]  The  appellant  was  not  entitled  to  no- 
tice from  the  adverse  party,  or  from  any- 
one, of  the  making,  filing,  or  entry  of  the 
order  denying  a  new  trial,  but  waa  bound  to 
take  notice  and  inform  himself  thereof.  The 
time  for  tbe  doing  of  an  act  or  the  taking 
of  a  atep  in  a  proceeding  in  court  begins  to 
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run  from  th«  Bervieo  of  a  ootiee  only  in  eaaea 
where  bv  aome  law  or  rule  of  conrt  it  iB  eo 

KDvided.— BeU  t.  Stueke,  119  Cal.  ilM,  63 
le.  245. 

[b]  The  entry  of  an  order  granting  a  new 
trial,  not  signed  by  the  judge,  in  the  min- 
Dtes  ofHhe  court,  is  the  mere  ministerial  act 
of  the  clerk,  who  haa  no  power  to  limit  tho 
order  to  particalar  gronnds,  and  cannot  prop- 
erly make  the  opinion  of  the  court  a  part 
of  the  order  by  reeitisg  in  the  minutei  that 


App.  430,  SS  Pao.  3SS. 

S  120.    Opontlcm  ud  Eff«et  of  Dvclslon. 

[a]  The  fact  that  the  verdict  and  jodgmeiit 
for  negligence  were  jointly  entered  against 
two  defendants,  and  that  a  new  trial  was 
granted  as  to  one  of  them,  cannot  operate 
to  vacate  the  verdict  and  judgment  in  toto 
aa  to  both  of  tbem.  Socb  rule  is  not  the  law 
of  this  state,  under  which  verdict  and  judg- 
ment may  be  given  for  one  of  two  defend- 
ants sued  jointly,  and  Beainit  another,  if 
the  proof  justify  it;  and  if  the  joint  verdict 
and  judgment  are  erroneous  as  to  one  they 
may  be  vacated  as  to  that  one  only  and 
remain  in  full  force  as  to  the  other. — Fow- 
den  T.  Pacific  Coast  Steamship  Co.,  14B  Cal. 
151,  86  Fae.  ITS. 

[b]  Where,  at  the  hearing  of  the  motion 
for  a  new  trial,  the  opposing  counsel  moved 
to  dismiss  the  motion  for  failure  to  present 
the  bill  of  exceptions  in  time,  and  the  order 
of  tbe  court  at  the  hearing,  merely  denied 
the  motion  for  a  new  trial,  its  order  in  ef- 
fect excQlpated  tbe  counsel  for  the  moving 
party  from  the  charge  of  negligence. — Bol- 
linger v.  Bollinger,  153  Cal.  ISO,  91  Pac 
7T0. 

IT.  PBOOEEDnras  at  hew  tbiai- 

8  I2e.    Mode  and  Conduct  of  Trial. 

ta]  Upon  the  new  trial  which  must  neces- 
sarily result  upon  the  record,  although  it  is 
finally  established  that  the  allegations  of  the 
answer  and  the  evidence  in  the  lecoid  there- 
of showed  an  estoppel  constituting  a  full  de- 
fense to  the  sole  cause  of  action  for  divorce 
asserted  by  plalntifF,  and  that  defendant 
has  not  waived  such  defense,  nevertheless 
plaintiff  may  urge  every  defense  that  he  may 
have  to  the  alleged  estoppel;  and  if  he  can 
show  that  there  was  no  judgment,  or  any 
fact  inconsistent  with  those  alleged  in  the 
answer  in  support  thereof,  or  anything  which 
legally  avoids  the  estoppel,  he  may  do  so. — 
Harding  v.  Harding,  14S  Cal.  397,  83  Pac. 
434. 


take  as  to  the  facts,  and  mado  only  with 
feference  to  a  sustained  demurrer  to  the  de- 
fense, and  the  ezclnsion  of  tbe  deed  from 
evidenoe,  which  were  held  erroneous  upon 
appeal,  was  properly  permitted  to  be  with- 
drawn before  the  second  trial  In  the  exer- 
cise of  the  court's  discretion,  and  plaintUt 
is  not  estopped  upon  soeh  trial  from  show- 
ing the  true  facts  in  rebuttal  of  the  defense. 
Daneri  v.  Gazsola,  2  Cal.  App.  351,  S3  Pae. 
455. 

[d]  Tbe  rale  that  the  lower  court  on  the 
retrial  of  a  case  sent  back  by  the  appellate 
court  must  follow  tbe  law  laid  down  by  the 
superior  tribunal  can  be  invoked  only  when 
the  same  facts  and  questions  are  presented 
on  the  second  trial. — Estat*  of  Jessup,  2  Cof. 
Pro.  Dec.  476. 

NOTABIES. 


[b]  On  a  retrial  questions  of  fact  raised  by 
the  pleadings  are  agsin  at  issue,  and  the 
sufficiency  of  the  evidence  to  sostain  the 
findings  thereon  is  to  be  determined  from  a 
consideration  of  the  evidence  then  intro- 
duced.— Cohen  V.  La  Canada  Lend  ft  Water 
Co.,  151  Cal.  680,  91  Pac  584,  11  L.  B.  A., 


N.  1 


,  752. 


[e]  A  special  admission  by  plaintifT  of  the 
execution  .and  delivery  of  the  deed,  made 
upon  the  former  trial,  in  ignorance  and  mis- 


iB  pnbllej  their  sppoli 


TSNimE  or  OFFICE,  1  L 

INABILITIES    FOB    MBQLigKHGX    OB    XISOOK- 

DDOT,  i  I. 
LIABtblTT  ON  BOND.  I  S. 
BIOHT  OF  iOTION.  |  8, 

S  A.    Tennre  of  Ofllce, 

[a]  Under  ssctions  7S1  and  793  of  the  Politi- 
cal Code  tbe  office  of  a  notary  public  comes 
into  actual  being  only  when  and  as  the 
governor  names  specifie  men  for  the  places, 
and  each  notary  is  appointed  to  the  particu- 
lar office  for  the  term  of  four  years  from 
the  date  of  his  nomination^  and,  as  to  liia 
term  and  office,  no  notary  is  the  legal  sue- 
eessor  of  another.  Section  1003a  of  the  Polit- 
ical Code,  providing  for  the  term  of  office 
of  a  person  appointed  to  fill  a  vacancy  in 
any  office,  does  not  apply  to  the  office  of  a 
notary  public. — People  v,  Edleman,  152  Cal. 
317,  92  Pac  846. 

i  3,  LtabHitlea  for  Ne^igence  or  Mlacon- 
dttct. 
[a]  No  offioisl  miscondact  or  neglect  of  a 
notary  in  certifying  the  aeknowledgnent  of 
a  deed  could  ever  be  tbe  sole  proximate 
cause  of  injury  to  any  person,  but  it  cannot 
be  said  for  that  reason  that  no  recovery  can 
be  had  for  loss  due  to  a  false  certificate  of 
acknowledgment. — Eoman  v,  Wayer,  9  Cal. 
App.   123,  9S   Pac.  SO. 

§  5.    UabnitT  on  Bond. 

[a]  Tbe  fact  that  there  was  a  conspiracy 
by  other  persons  to  defraud  a  purchaser  of 
the  property  cannot  relieve  the  notair  from 
liability  on  his  bond  for  loss  to  the  plaintiff, 
who  relied  on  the  certificate  of  acknowledg- 
ment when  paying  out  his  money  for  the 
■      -Homan  v.  Wajer,  9  Cal,  App.  123, 


9S  I 


.  80. 


[b]  A  notary  public  is  liable  on  his  offi- 
cial bond  for  damages  resulting  to  tbe  plain- 
tiff from  a  false  acknowledgment  by  him 
from  an  impersonator  of  tbe  owner,  whom 
ha  did  not  know,  bnt  falsely  stated  to  bo 
known  by  him  to  be  the  person  described  in 
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tb«  iDBtmnient  and  wlio  executed  tbe  Mme, 
DO  proof  by  a  credible  witDesi  being  taken 
or  Bbown  in  the  certificate. — Homan  t.  Waver, 
fl  CaL  App.  183,  9S  Pae.  80. 

§  6.    Bight  of  AetloiL 

[a]  Tbe  light  of  action  on  the  bond  of  th« 
notary  ia  statutory,  and  reeta  npon  section 
801  of  the  Political  Code,  which  providea 
that  "for  the  ofBcial  misconduct  or  neglect 
of  a  uotarj  public,  he  and  his  enreties  on 
his  official  bond  are  liable  to  the  parties 
injured  thereby  for  all  the  damages  sus- 
tained."— Homan  v.  Wayer,  9  Cal.  App.  123, 
98  Pac.  80. 

[b]  By  the  weight  of  anthoritj  and  by  tbe 
ruie  in  this  state,  privity  of  eontract  is  not 
required  to  sustain  a  cause  of  action  for  loss 
arising  from  a  breach  of  official  duty  of  the 
notary  and  special  damage  resulting  to  the 
injnred  party;  and  a  purchaser  of  tne  prop- 
erty who  has  saffered  special  damage  from 
a  false  certificate  of  aeknowledgment  by  a 
notary  in  the  chain  of  title  may  recover 
therefor  upon  bis  official  bond,  though  hav' 


Inelnd*  snbstltntloii  tar  and  u  dlsoliarfs  of  Ml  ex- 
Istlnf  peemilarr  ablicatlon;  nstors,  reiinliltas,  soS- 
dsBcr,  and  effect  of  neb  noratloni  and  plssdlnx 
novation  and  pioef  ttaieof. 

§  1.    Katnn  and  Begnialtefl  In  OeneraL 


an  oral  modification  of  tbe  written  contrdct 
within  the  meaning  of  section  169B  of  the 
Civil  Code,  provided  the  aubatituted  oral 
agreement  is  valid  and  enforcesbie. — Pearsall 
T.  Henry,  153  Cal.  314,  9S  Fae.  1E4,  1S9. 
[b]  Though  the  accepted  order  was  not 
negotiable,  it  was  a  valid  contract,  having 
all  the  earmarks  of  a  novation,  and  was,  at 
least  a  conditional  payment  of  part  of  the 
pre-existing  debt  of  the  drawer  to  the  bank, 
and  respondent,  by  accepting  it,  impliedly 
agreed  to  extend  the  time  for  payment  of 
such  debt  until  the  balance  due  to  the  drawer 
of  the  order  eonld  be  finally  ascertained;  and 
the  detriment  to  the  bank  and  benefit  to  tbe 
drawer  of  the  order  was  a  sufficient  consid- 
eration for  the  order.— Bank  of  Yolo  v.  Bank 
of  Woodland,  3  Cal.  App.  SOI,  SO  Pae.  820. 

NUISANCE. 
Inclnde  ns«  el  piepaitj  or  Tights  and  personal 
conduct  etnslnt  msterUl  annoyance,  IncouviDlauee, 
or  Injnry  to  otbsra  In  rsipeet  of  bsslth,  iifatr,  mb- 
fort,  no**  of  decancy,  DOiali,  or  (xaidw  of  thalt 
tigktt;  nstnre  and  extant  of  UabUItir  lot  sach  In- 
Jnrlas  In  lenersl;  dvll  remedial  thsialor;  end  crim- 
inal taspanilbllltjr  lot  public  nulBanees  and  pnipiat- 
torei,  and  pioncMlDn  and  pn&lslunaat  UiatMif  aa 
pnUle  offensea 

I.  PEIVATB  NUISANCES,  !|  1-EO. 

A.  Natnre    of    Injury    and    liability 
Therefor,  Sf  1-0. 


C.  Abatement  and  Injunction,  3!  8-18. 

D.  Actions  for  Damages,  ){  17-SO. 
n.  PUBLIC  NUISANCES,  H  21-33. 

A.  Natnre     of     Injury     and     Liability 

Therefor,   |9  21-25. 

B.  Bights  and  Eemedies  of  Private  Per- 

sons, SI  26-30. 

C.  Abatement  and  Injunction,  fS  SI- 

RS. 

L     FBITATE  NUISANOBa. 


§  2.    Acts,  Matt«n  or  Cooduct  Oanaliig  Nnl- 


life  and  limb. — Wilo  v.  Lob  Angeles  Ice 
etc.  Co.,  3  Cal.  App.  190,  S3  Pae.  271. 

[b]  The  bosinesa  of  running  a  livery-stable 
is  not  a  nuisance  per  se.  Whether  a  stable 
is  a  nuisance  depends  upon  the  manner  in 
which  it  is  conducted. — Coon  v.  Board  of  Pub- 
lic Works,  7  Cat.  App.  760,  S5  Pac.  013. 

[c]  A   house   of   prostitution   is   a   nuisance 

Ser  Be,  wherever  H  may  be  situated;  and  a 
issor  who  knowingly  leases  It  for  such  pur- 
poses is  e<|ually  guilty  of  perpetrating  the 
nuisance  witb  the  lewd  woman  wbo  rents  it 
therefor. — Farmer  v.  Behmer,  9  Cal.  App. 
773,  100  Pac.  001. 

C.    ABATEMENT  AND  INJUNCTION. 

OBOUHDB  OP  AOTIOH  AND  DEFENSES.  }  10. 
PSBSOHB  KNTITLBD  TO  UAINTAIN  PROOKED. 

niGa    AND    JOINDEft    Of     DBFENDANTS, 

111. 
FLBADINQ,  I II. 
EVIDENCE,   FREBDKPTIOMS  AMD  BUBOSR  OT 

PROOF,  I  IB. 
TRIAL  AND  JUDaUENT.  1  le. 

§  ID.    Oronndi  of  Action  sod  Dtfenaw. 

[a]  An  owner  of  lots  abutting  on  a  street, 
wliich  were  part  of  a  large  tract  subdivided 
by  tbe  owner,  who  sold  the  lots  according  to 

a  map  recorded  by  him,  showing  the  streets, 
baa  an  easement  or  right  of  way  over  tbe 
street,  which  in  the  strictest  sense  of  the 
word  is  property,  and  an  invasion  of  such 
right  by  obstructions  and  other  nuisances 
habitually  maintained  by  another  on  the  op- 
posite side  of  the  street  occupying  one-half 
thereof  is  a  private  as  well  as  a  public  nui- 
sance, and  such  abutting  owner  may  main- 
tain a  private  action  to  abate  and  enjoin 
the  same. — McLean  v.  Llewellyn  Iron  Works, 
2  Cal.  App.  346,  S3  Pac  1082,  lOSo. 

Where  the  complaint  joined  two  eauiea 
action  in  one  count,  one  of  which  is  a 
cause  of  action  for  the  general  pollution  of 
tbe  atmosphere  in  that  section  of  the  city, 
and  especially  of  that  portion  belonging  to 
tbe  plaintiffs,  by  the  negligent  operation  of 
defendant's  works,  whereby  their  homes  were 
rendered  unfit  for  occupation,  such  cause  of 
action  is  not  tenable- — Donahue  v.  Stockton 
Gas  ft  Electric  Co.,  fl  CaL  App.  27B,  02  Pac. 
106. 


rb]  1 

of  act 
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[e]  The  faet  that  defendmnt'i  ntgligence 
causing  the  nuisanee  has  eontiDoed  for  more 
than  two  yean  would  onij  render  the  itftt- 
nle  applicable  u  to  what  occurred  prior 
to  the  beginniog  of  the  two  yean.  The 
origioatoT  of  the  UDiaanee  remains  liable  to 
BUCceBaive  actions  for  damseeB  resulting  from 
xu :_. g  thereof. — Donahue  v,  Stoek- 


[d]  Where  plaintiff's  property  had  been  dam- 
aged by  the  operations  of  stesm  engines  near 
the  same,  oaing  fuel  oil,  which  emitted  large 
qaantities  of  greasy  dirt,  soot  and  smoke, 
and  which  by  its  offensive  odor  interfetea 
with  the  comfortable  enjoyment  of  plain- 
tiff's dwelling,  and  the  continued  use  of 
which  wonld  cause  farther  damage,  the  plain- 
tiff maj]  recover  the  damages  suffeTed  from 
such  nuisance,  and  is  entitled  to  an  injanc- 
tion  to  restrain  the  defendants  from  continu- 
ing the  same  near  plaintiff's  dwelling. — l£el- 
yio  T.  E.  B.  *  A.  L.  Stone  Co.,  7  CaL  App. 
327,  94  Pae.   390. 

[e]  It  would  t>e  intolerable  to  hold  that  the 
defendant  or  his  tenant  may,  under  the  pro- 
tection of  a  license  to  his  .tenant  to  sell  li- 
quors, keep  a  disorderly  house  in  violatioq 
of  a  criminal  statute,  and  maintain  several 
varieties  of  a  public  nuisance,  and  by  the 
conduct  of  the  guests  of  the  house  make  plain- 
tiff's home  uninhabitable;  and  sucb  license 
can  be  no  defense  to  an  injunction  to  sup- 
presa  the  nuisance. — Parmer  v.  Behmer,  9  Cal. 
App.  773,  100  Pae.  BOl. 

$  11.    Penona  UntUled  to  Ualntain  Pioceed- 
ingB,  and  Joinder  of  Defendants, 

[b]  a  nniaance,  the  effect  of  which  extends 
to  the  dwellings  of  others  to  such  an  extent 
as  to  render  their  oecnpanc^y  materially  nn- 
eomfortable,  is  a  private  nuisance  as  to  each 
of  them,  for  which  each  one  thus  injured 
may  have  a  private  action,  thongh  there  are 
many  persons  thus  affected. — Meek  v.  De 
Latour,  2  Cal.  App.  261,  83  Pae.  300. 

[b]  A  nuisance  which  extends  to  the  dwell- 
ing-house of  neighbors  to  such  an  extent  as 
to  render  their  occupancy  materially  uncom- 
fortable is  a  private  nuisance  as  to  each 
Krty  thus  injured,  for  which  he  may  have 
I  private  action,  in  which  the  nuisance  may 
be  enjoined  or  abated,  as  well  a«  damages 
recovered. — Melvin  v.  E.  B.  A  A.  L.  Btoue 
Co.,  7  Cal.  App.  327,  94  Pae.  390. 

[e]  The  nonjoinder  of  the  tenant  as  a  party 
to  the  injunction  sait  cannot  be  urged  when 
not  raised  by  demurrer  or  answer;  but  since 
both  parties  are  jointly  and  severally  liable 
for  the  nuisance,  they  may  be  enjoined  jointly 
or  severally,  and  the  owner  liable  therefor 
esnnot  object  to  the  relief  granted  against 
him,  because  the  tenant  is  not  joined,  even 
though  the  plaintiff,  in  order  to  obtain  com- 
plete relief,  may  be  compelled  to  bring  an- 
other action  against  the  tenant. — Farmer  v. 
Behmer,  9  Cal.  App.  773,  100  Pae.  901. 

5  13.    Pleading. 

[a]  In  an  action  brought  to  enjoin  defend- 
ants from  blasting  near  plaintiff'a  land,  so 
as  to  deprive  it  of  lateral  support,  and  from 


Oiwrating  engines  near  plaintifTa  dwelling 
with  fuel  oil,  emitting  offensive  odors  and 
injnrtou*  substances,  and  for  damages  from 
such  use  of  fuel  oil,  where  the  original  com- 
plaint alleged  no  actual  damage  from  blast- 
ing, the  court  properly  allowed  a  supplemental 
complaint,  in  aid  of  the  cause  of  action  for 
further  and  additional  relief,  alleging  that 
since  the  commencement  of  the  action,  de- 
fendants, by  blasting,  have  damaged,  in  a  eer- 
tain  sum,  the  walls  and  celling  of  plaintiff's 
dwelling,  and  the  furniture  and  ornaments 
therein. — Melvin  t.  E.  B.  ft  A.  U  Stone  Co., 
7  Cal.  App.  321,  9i  Pae.  389. 

§  16.    EvldancA,  Fi«nui9tlans  and  Bnrdon  at 
Proof. 

!a]  Evidenee  of  a  depreciation  in  the  Talne 
the  plaintiff's  property  was  inadmissible 
either  on  the  question  of  damages,  or  for 
the  purpose  of  proving  the  actuid  existence 
of  the  nuisance  and  the  gravity  thereof. — 
Meek  v.  De  Latour,  2  CaL  App.  261,  83  Pae. 
300. 

[b]  The  court  properly  allowed  evidence  of 
the  plaintiff  to  show  that,  after  complaint 
had  been  made  to  the  defendant,  he  caused 
a  larger  smokestack  to  be  used,  and  that 
thereafter  the  evils  were  not  so  great.  The 
matter  thus  testified  to  was  part  of  the  res 
gestae  of  the  alleged  nuisance,  and  tended 
to  show  in  what  manner  defendant  conducted 
the  bnsinesB  complained  of  during  the  al- 
leged time  of  complaint. — Ueek  v.  De  Latour, 
2  Cal.  App.  261,  83  Pae.  300. 

[e]  The  finding  that  defendanta  intend  to 
continue  the  use  of  fuel  oil  In  the  engines 
near  plaintiff's  reside  nee,  emitting  noxious 
snbstances,  is  held  supported  by  the  evidence, 
esfiecially  in  view  or  the  answer  of  defend- 
ants appearing  to  insist  on  their  right  to 
use  the  same. — Melvin  v.  E.  B.  &  A.  L.  Stone 
Co.,  7  Cal.  App,  324,  94  Pae.  389. 

S  16.    Trial  and  Jodgment 

[a]  An  action  to  abate  a  nuisance  is  an  ac* 
tion  in  et^uity,  in  which  the  verdict  of  a 
jury  is  advisory  only;  and  neither  party  there- 
to is  entitled  to  a  trial  by  jury  as  a  matter 
of  right. — Meek  v.  De  Latour,  2  Cal.  App. 
361,  83  Pae.  300. 

D.    ACTIONS  POE  DAMAGEa 

AOTI0N8  IN  GENERAL,  |  IT. 

PLEADINQ  AND  K7IDENCS,  |  IS. 

DAUAQES,  I  19. 

TRIAL  AND  JUDOUENT,  |  30,  ' 

§  17.    Actions  in  Oemmal. 

[a]  An  action  at  law  may  be  maintained  to 
recover  damages  caused  by  a  nuisance  with- 
out seeking  an  abatement  of  the  nuisance. 
In  such  an  action  judgment  la  properly  en- 
tered on  the  verdict  of  the  jury  and  no  find- 
ings of  fact  by  the  judge  are  required  to  be 
made  or  filed, — Gushing- Wetmore  Co.  v.  Gray, 
152  CaL  lis,  12S  Am.  St.  Bep.  47,  92  Pae. 
70. 

§  IS,    Pleading  and  ETld«nc«. 

[a]  When  the  evidence  sufficiently  ahows 
that  a  lease  for  five  years,  relied  npon  by 
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tha  owttcr,  forbidding  the  dm  of  th«  iirem- 
ises  bf  the  tenant  "as  a  disorderi;  bonae, 
bawdr-house,  or  hooH  of  ill-fame,"  without 
anf  forfeitnra  elaose,  was  made  b^  him, 
irith  knowledge  at  tM  time  of  the  leai* 
that  the  hoaae  wac  to  be  ased  for  each  un- 
lawfnl  and  criminal  paipoeea,  and  that  tho 
forbidding  elBnae  was  a  rabterfnge  aod  a 
sham,  it  shows  that  the  lease  is  void  and 
nnenforeeable  between  the  parties,  and  its 
exiatenea  is  no  defense  to  the  action  against 
the  owner. — Parmer  v.  Behmer,  9  CaL  App. 
773,   100   Pac  SOI. 

[b]  ETJdenee  was  admissible  to  show  the 
character  of  the  bouse,  the  maintenanee  of 
which  eonstitnted  tbe  alleged  uuiaaDce,  aa 
one  of  prostitotion  before  as  well  as  after 
the  lease  waa  sntered  into,  not  00I7  as  tend- 
ing to  show  its  reputation  afterward,  but 
also  as  tending  to  show  the  knowledge  of  tbe 
lessor,  who  maj  not  shut  his  eyes  to  that 
which  is  patent  to  the  cammunitj,  and  stop 
his  ears  to  that  which  has  become  notorious 
among  his  neighbors,  and  ba;  he  has  no 
aetnal  kooirledge. — Farmw  v,  Behmer,  S  CaL 
App.  773,  100  Fae.  Ml. 


S  19. 

■  damages  for  t&e  injarj  occasioned  it 
by  so  eh  obst  motions,  no  recover;  can  be  had 
for  the  loss  of  time  of  its  corporate  offlcers 
In  addition  to  tbe  whols  loss  sufFsred  bj  it 
by  reason  of  loss  of  profits,  expenses  in- 
curred^ and  injnrr  to  it  resulting  from  tha 
obstructions. — Cnahing-Wetmore  Co.  t.  Gray, 
152  Cal.  118,  125  Am.  St.  Bep.  47,  92  Fae. 
70. 

[b]  Tbe  court  in  Its  finding  aa  to  damage 
properly  eonaidered  the  evidence  in  favor  of 
the  damages  from  blasting  alleged  in  tho 
•npplementa]  complaint,  as  well  as  the  dam- 
ans from  the  nso  of  fuel  oil  alleged  in  tbe 
original  complaint,  and  it  is  held  that  the 
whole  evidence  is  ample  to  suEtain  the  amonnt 
of  damages  found  by  the  court. — Melvin  v. 
E.  B.  &  A.  L.  Btona  Co.,  7  Cal.  App.  324,  94 
Fae.  389. 

[e]  When  plalntilTs  ownership  of  the  ad- 
joining property  is  shown,  and  there  is  evi< 
denee  of  its  depreciation  in  value  aa  the  re- 
salt  of  the  nuisance  for  which  the  defendant 
is  proved  to  b«  responsible,  the  plalntlfF  is 
entitled  to  recover  damages  from  him,  as 
well  as  to  enjoin  the  further  commisBion  of 
the  nuisance. — Farmer  v.  Behmer,  9  Cal.  App. 
773,   100  Pae.  901. 

[d]  When  a  house  adjoining  plalntilTB  resi- 
ilenee  has  been  repeatedly  and  knowingly 
leased  by  the  owner  as  a  house  of  prostitu- 
tion, and  the  plaintiff  has  been  specially  dam- 
aged by  tbe  public  nuisance,  from  the  pro- 
fane and  obscene  languago  nsed  by  the  in- 
mates thereof,  which  she  baa  been  compelled 
to  hear,  and  the  obscene  and  boisterous  eon- 
dnet  which  she  has  bean  compelled  to  see, 
which  have  interfered  with  her  comfortable 
enjoyment  of  life^  and  with  the  free  use  of 
her  adjacent  residence,  she  is  entitled  to 
enjoin  the  owner  from  permitting  his  prem- 
ises to  be  so  occQpied,  and  to  recover  dam- 
agea  against  him  for  tho  injury  sustained  by 


§  20.    TtUt  and  Jndgmant. 
[a]  It  la  a   question   of   fact   whether  "the 
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§  22:  Uattors  Oonstltatlng  FubUo  NdImucab, 
In  OaneiaL 
[a]  Although  the  business  of  conducting  a 
public  hall  or  billiard-room  b  not  per  se  a 
nuisance,  yet  tbe  same  may,  b^  reason  of  its 
environment  or  conditions  existing  in  soma 
communities,  constitute  a  menace,  and  dan- 
ger to  the  morals  and  wel|.being  of  tha  citi- 
zens thereof;  and  it  is  therefore  a  subject  of 
regulation  or  absolute  prohibition. — Ex  parte 
Hurphy,  8  Cal.  App.  440,  97  Fae.  199. 


[a]  The  eontlnued  occopation  and  obstmo- 
tion  of  a  public  street  by  private  buildings 
is  a  continuing  public  nuisance  which  no  lapsa 
of  time  can  legalize.  8neh  a  nuisance  may 
be  abated  by  the  public  antborities,  and  the 
buildings  removed. — Nerio  v.  Maestretti,  1G4 
Cal.  5S0,  98  Pae.  860. 


%  26.    Natnra  and  Oronnda  of  UabUlQr  to  to- 
diTldnalB. 

[a]  A  public  noisanea  may  Inflict  npon  an 
Individual  snch  peculiar  injury,  different  in 
kind,  and  not  merely  in  desrae,  from  that 
suffered  by  the  general  public,  as  to  entitle 
him  to  maintain  a  separata  action  to  abate 
it,  and  to  recover  damages  therefor. — Brown 
T.  Bea,  150  Cal.  171,  88  Pae.  713. 

[b]  An  owner  of  a  lot  abutting  on  public 
streets  in  a  city,  on  which  he  waa  engaged 
in  the  business  of  quarrying,  cmshing,  and 
selling  rock,  suffers  special  injury  by  obstrnc- 
tions  placed  in  snch  streets  at  places  not  im- 
mediately in  front  of  his  own  property  but 
at  other  points  and  In  such  a  manner  as  to 
entirely  prevent  all  ingrass  and  egress  from 
his  quarries  by  his  wagons,  teams,  carts,  and 
appliances  of  his  business,  and  is  entitled 
to  maintain  an  action  to  recover  the  damages 
caused  him  by  tbe  nnisance.— -Cusbing-Wet- 
raora  Co.  V.  Gray,  1S2  Cal.  118,  ISO  Am.  St. 
Eep.  47,  92  Pae.  TO. 

[c]  A  private  person,  to  have  any  standing 
in  an  action  to  abate  a  public  nnisance,  must 
show  that  he  has  suffered  a  special  inincy 
of  a  different  kind  from  that  of  the  public, 
and  not  simply  a  difference  of  degree. — Dona- 
hoe  V.  Stockton  Gas  &  Electrio  Co.,  0  CaL 
App.  276,  92  Fae.  196. 
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§  30.  Actloiu  for  Al>at«3i«nt  or  Injunction— 
Fl«adlns. 
[ft]  A  complaint,  whether  leeking  damages 
or  an  injunetion,  irhicb  faili  to  show  soma 
■etnaJ  or  threatened  injury  to  a  pi  i  vat  a  prop- 
erty right  of  the  plaintiff  la  inaafficient  to 
juaCifj  either.  The  allegation  that  the  pro- 
posed work  will  "greatly  lessen  and  diminish 
the  valae"  of  the  property  ie  too  indeflnite; 
and  an  avermeiit  taat  defendanti  hav*  com- 
meoeed  excavating  the  street,  and  made  a 
deep  and  wide  trench  therein  "which  greatly 
obstructs  and  impedes  traffic  on  the  street," 
is  also  too  indefinite;  and  where  there  is  no 
averment  that  the  trench  i*  in  front  of  plain- 
tiff's premises,  or  that  it  obstructa  plaintiff's 
ingress  and  egress,  the  complaint  fails  to 
show  a  cause  of  action,  for  damages  as  well 
as  far  an  injnnction. — Browa  t,  Bea,  150  CaU 
171,  SS  Fae.  713. 

]  A  railroad  eonstracted  on  a  pnblie  street 
lont  authority  constitutes  a  public  nui- 
sance; but  a  private  person  mar  maintain 
an  action  therefor  if  it  is  specially  injnriou* 
to  himself,  but  not  otherwise;  and  ha  most 
allege  facts  showing  a  special  injury,  not 
only  greater  in  degree  bot  different  In  kind 
from  that  sntTered  by  the  general  pnblie. 
Oeneral  allegations  of  special  or  irreparable 
injury  are  insufficient;  and  the  pleader  mnat 
state  facta  from  which  the  court  can  deter- 
mine whether  soch  injury  exists. — City  Btore 
T.  San  Jose-Los  Qatos  sto.  By.  Co.,  160  CaL 
877,  M  Pao.  977. 

C.    ABATEMENT  AND  INJUNCTION. 
S  31.    In  0«neraL 

[a]  The  fact  that  other  remedies  may  ex- 
ist far  the  abatement  of  sach  public  nuis- 
ances as  obstructions  of  pnblie  highways  can- 
not affect  the  power  eipressly  conferred  by 
law  npon  the  district  attorney. — People  v.  Mm- 
Cne,  ISO  Cal.  195,  SS  Pac.  S99. 

Jb]  An  Dnlswfnl  obstmctioo  of  a  pnbUs 
|fhway  is  a  public  nuisance,  which  the  die* 
trict  attorney,  under  the  act  of  March  IS, 
ISSg,  has  authority  of  his  own  motion  to 
bring  a  civil  action  in  the  name  of  the  peo- 
ple to  abate,  withont  any  previous  order  of 
the  board  of  supervisors  directing  him  to 
do  so.— People  v.  UcCue,  150  CaT  19S,  88 
Pac  899. 

[e]  Under  section  3494  of  the  Civil  Code, 
"a  pnblie  nuisance  may  be  abated  by  any 
pnblie  body  or  officer  authorized  by  law," 
and  where  the  public  officials,  defendants,  are 
abont  to  abate  a  public  nuisance  under  th» 
authority  of  that  section,  it  must  be  pre- 
sumed tnat  they  will  proceed  only  as  author- 
iaed  by  law,  and  the  validity  of  the  ordi- 
nance oecomaa  immaterial.  They  cannot  be 
restrained  by  injunction  from  proceeding,  ac- 
cording to  law,  to  abate  what  is  found  to  be 
a  public  nuisance,  whether  the  ordinance  is 
valid  or  void.— McQueen  v.  Pbelan,  4  Cal. 
App.  095,  8S  Pac.  1099. 

S  32.    Partlaa  and  Pleading. 

[a]  In  an  action  to  abate  obstmctions  to 
several  streets,  where,  independently  of  pro- 
bative facts  ijleged  and  found,  it  was  un- 


eonditionally  alleged  and  found  as  a  fact 
that  "each  and  all  of  such  streets  are  pub- 
lic highways,"  that  is  an  ultimate  fact,  and 
where  the  probative  facts  found  are  not  neces- 
•arily  inconsistent  therewith,  and  no  evi- 
dence appears  in  the  records,  tbe  finding  of 
that  ultimate  fact  must  prevail,  and  ia  snf- 
flcient   to   support   a   judgment   for   the   peo- 

Ele  abating  the  obstructions. — People  v.  Ue- 
ne,  150  Cal.  1S5,  88  Pac.  899. 

OrFICZRS. 

bdnda  penens  emeltlnc  pnbUc  tnncttOBS,  trusty 
M  savlormsnts  la  tlia  dvll  ssrvle*  at  Um  govam- 
Bitnt;  bMbi*  Hill  Unds  of  incli  otBcn,  SDvloTments, 
•to,,  la  csneril;  ellftbUltir  fu  ofBee,  sppotntaant. 
qnaitUiutlon,  and  tsnor*  ol  oOe*;  procMdlncs  for 
daUnslnstlaD  ol  right  to  sffles,  proHcntlaDa  for  lo- 
tmilan  Into  oOLm,  tie.;  rifbti,  powsn,  dadaa,  acta, 
preesillini.  and  llsbUltlw  ot  pnblie  onews.  tlMlr 
dapDtles  and  assistants,  and  S»  facta  otBcsra,  In  tuO' 
eial;  and  motions  ^j  or  acslnst  pnbHe  oOliMra. 

L  APPOINTMENT,  QUALIFICATION 

AND  TENUEE,  fl  1-32. 
n.  TITLE  TO  AND  POSSESSION  OF  OF- 
FICE, a  33-38. 
nx  EIGHTS,  POWEES,  DUTIES  AND  LIA- 

BIUTIB8,  tS  39-^56. 
IT.  UABILITIE8  ON  OFFICIAL  BONDS, 
gS  57-e5. 


DISgDALinOATION   IN   OBNESAL,  i  11. 

BOLDING    OTHEB    OVFIOS    OB    EHPLOT- 

VENT.  g  11. 

AOOEFTAHOS  OF  OFFICK  AND  QDALmCATlOIf 
IH  aENKRAL.  f  IS. 

BONDS,    TALIDITT   AND    APFBOTAJ..  |  14. 

EXTENT  OF  TEBU   IN   OENEBAL,  f  IT. 

OOKUBNOBIIENT  OF  TEBU.  I  20. 

BOLDtNO  OVEB  AFTBB  EZPIBATION  Or  TSBM. 

I  31. 
OCODBRENOS   AND   SXISTENOE    OF   VAOANCT, 

l!a. 

AUTHORITT  TO  APPOINT  AND  APPOINTICXHT 

TO  FILL  TAOANCT,  I  34. 
TEBU    OF    OFFICE    APPOINTED    TO    FILI.    TA- 

CANOY,  I  as. 
BESIONATION.    SUaPENSION    OB     BEHOVAL — 

FBOCEEDINOS   FOB  ESUOTAL,  |  BO. 

REVIEW,   181. 

§  11,    Disduallflcatton  In  Oeneral. 

faj  A  promise  by  a  candidate  for  the  otBes 
judge  of  the  superior  court  not  to  qualify 
or  enter  upon  the  discharge  of  the  duties  of 
such  office,  if  elected,  for  the  porposa  of 
creating  a  vacancy  in  tbe  office,  does  not  ren- 
der tlia  candidate  ineligible  to  the  office,  with- 
in the  meaning  of  subdivision  2  of  section 
1111  of  the  Code  of  Civil  Procedure,  or  witli- 
in  the  meaning  of  any  other  statutory  or 
constitutional  provision, — Bush  v.  Head,  154 
Cal.  277,  97  Pac.  512. 

S  12.    Holding  Other  Office  or  E119I07- 
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tion  SO  of  srtiela  XT  of  the  rtsts  eoDBtita- 
tioa,  and  ia  eligible  to  «  livD  office  of  profit 
in  this  itste.— Seed  v.  Schon,  2  CaL  App.  0' 


[a]  While  the  conteat  fer  the  ofSce  Traa 
pending,  section  907  of  the  Political  Code 
prsBcribing  the  time  within  which  a  penon 
elected  to  ofSce  must  qualify  has  no  appli- 
e»tioiL  to  the  contestant,  and  it  ia  eufieient 
that  he  qnaliflee  within  ten  day*  after  the 
fliiag  of  the  remittitur  from  the  snpreme 
eonit,  rendcTiuz  the  judgment  abaolutelj  flnaL 
People  ex  lel.  McCarty  t.  WUeon,  0  CaL  App. 
122,   91   Pac  661. 

I  14.    Bonds,  Validity  and  ApproraL 

[ft]  The  jQstifiealion  of  aaTeties  on  eonnt^r 
and  township  bondi  reanited  to  be  made 
before  approval  of  the  bond  bj  the  Judge 
of  the  BuperioT  eoort  ia  no  ^t  of  the  bond, 
and  ia  not  leqniied  to  be  indorsed  npon  it 
nor  to  be  recorded. — Oaibcrion  v.  Argabrite, 
S  C«L  App.  7W,  87  Pac  £20. 

$  17.    Bxtant  of  Tann  In  0«nenL 

[a]  The  office  of  port  warden  of  San  ftan- 
ciaeo  port  and  harbor  was  eBtablished  and 
regulated  b^  the  Political  Code  ae  adopted 
In  1S72,  the  number  of  which  is  flxed  in  sec- 
tion 2S01  thereof,  and  the  tennre  of  office  of 
which  is  flred  at  four  fears, 


inenmbent  tahes  a  term  of  four  years  from 
the  data  of  his  appointment,  without  regard 
to  the  length  of  holding  of  predeceHort.  In 
sach  ease  the  tennre  is  attached  to  the  offlcei, 
and  not  to  the  office. — People  t.  Nickel,  9 
Cal.  App.  783,  100  Pac.  1075. 

{  20.    CommencenMnt  of  Tenn. 

[a^  Section  1003a  of  the  Political  Code,  pro- 
viding tiiat  "when  the  appointment  is  not 
m^ide  nntil  after  the  expiration  of  the  pre- 
eeding  term,  the  appoiDtee  holds  office  only 
for   the  balance  of  the  nnezpired  term,  aa 

EroTided  by  the  law  creating  the.  office,"  re- 
Ltee  to  offices  having  a  nzed  term,  and 
which  may  have  strictly  an  "unexpired  term."  ■ 
That  section  is  inapplicable  when  no  new 
UrLA  has  commenced;  and  it  ie  not  to  be 
construed  as  changing  by  implication  the 
tenure  of  the  office  of  port  warden,  which  in 
all  ease*  begins  a  new  term  of  four  years 
from  the  date  of  appointment,  without  ref- 
erence to  the  prolongation  of  previons  hold- 
ings nntil  a  new  term  is  created  by  a  new 
appointment. — People  v.  Nickel,  9  Cal.  App. 
783,  100  Pac.  1075. 

{  21.  Holding  Oror  After  EzplratlMi  of 
Torm. 
[a]  The  holding  over  of  an  appointee  be- 
yond tbe  period  of  four  years  from  the  date 
of  appointment,  for  a  longer  or  shorter  time, 
nntil  n  new  appointment  is  made,  is  merely 
a  prolongation  of  the  old  term,  and  forms  no 
part  of  a  new  term,  which  dates  four  years 
from  the  data  of  a  new  appointment  in  all 


§  8S.  Occiuranea  and  EzUtenc*  of  Vacancr, 
[a]  In  order  to  create  a  vacancy  In  office 
by  the  "ceasing  of  the  incumbent  to  dis- 
charge the  duties  of  the  office  for  the  pe- 
riod of  three  eoosecative  months,"  as  pro- 
vided in  lection  996  of  tbe  Political  Code,  the 
cessation  to  discharge  its  duties  for  the  des- 
ignated period  must  be  the  voluntary  act  of 
the  inenmbent,  and  his  confinement  in  jail 
while  under  arrest  for  more  than  that  pe- 
riod does  not  create  such  vacancy. — Bergerow 
T.  Parker,  4  Cal.  App.  160,  87  Pac.  £48. 


[c]  Within  the  meaDing  of  section  996  of 
too  Political  Code,  providing  for  vacancies 
in  office,  b^  the  happening  of  certain  condi- 
tions relating  to  the  "incumbent,"  includ- 
ing "(10)  The  decision  by  a  competent  tribu- 
ne declaring  void  his  election  or  appoint- 
ment," the  ineligible  person  must  be  oeemed 
an  "incumbent"  within  the  meaning  of  that 
lection,  though  he  did  not  qualify  nor  pos- 
sess the  office. — Cjtmpbell  v.  Board  of  Super- 
visors, 7  CaL  App.  15S,  S3  Fae.  lOSl. 

S  24.  Authority  to  Appoint  and  Appoint- 
ment to  FUl  Vacancy. 
[a]  Where  an  ineligible  person  has  been 
elected  to  the  office  of  district  attorney,  and 
the  election  has  been  annnlled  upon  a  con- 
test, such  annulment  creates  a  vacancy  in 
~  of 


ment. — Campbell  v.  Board  of  Sopervlsors,  7 
Cal.  App.  166,  93  Pac.  lOBl. 

[b]  The  previous  incumbent  of  the  ofBee 
who  holds  over  after  the  expiration  of  his 
term  until  the  election  of  the  ineligible  can- 
didate is  annnlled  holds  aa  a  mere  locum 
teneus  until  that  time;  and  a  judgment,  at 
his  suit,  enjoining  tbe  board  of  supervisors 
from  fiUiug  the  vacancy  and  the  county  clerk 
from  issuing  a  certificate  to  their  appointee 
was  improperly  granted,  and  must  oa  re- 
versed.—Campbell  V.  Board  of  Supervisors, 
7  Cal.  App.  155,  B3  Fae.  1061. 

§  25.  Term  of  Office  Appointed  to  FUl  Va- 
cancy, 
[a]  The  appointee  for  the  unexpired  term. 
In  so  far  as  he  holds  tbe  office  for  any  time 
beyond  the  end  of  the  unexpired  term,  holds 
it  as  a  mere  locum  tenens,  under  section  879 
of  the  Political  Code,  by  virtue  of  public 
necessity,  until  the  appointee  to  fill  the  va- 
canvy  in  tbe  new  term  shall  qoaljfy.  Such 
vacancy  is  not  affected  by  such  holding. — 
People  V.  Nye,  9  Cal.  App.  148,  98  Pac.  241. 

5  30.    Baalgnatlon,  Snspenston  or  Bemoval— 
Proceedings  for  Removal. 

[a]  The  right  to  a  speedy  trial  of  the  ac- 
cusation within  twenty  days  thereafter,  con- 
ferred by  section  772  of  the  Penal  Code,  may 
be  waived  by  failure  to  object  to  a  delay 
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tbeiecB  for  a  faU  month;  and  wkere  th«  de- 
fendant appeared  on  the  deferred  day  net 
for  trial,  and  without  motion  to  diimisB,  prO' 
ceeded  to  trial  without  objection  on  accoant 
of  the  dels  J,  he  will  not  be  heard  upon  ap- 
peal to  raise  for  the  firet  time  an  objection 
to  the  jurisdiction  of  the  coart  to  hear  and 
determine  the  HCcusation  at  so  late  a  period. 
Potioni  T.  Conklin,  3  Oal.  App,  480,  88  Pae, 
72*. 

[b]  An  aeeaiatioD  ander  aastion  77B  of  the 
Penal  Code,  to  remove  a  eltj  marBhal  from 
oCQce,  which  alleged  hia  refusal  and  negleet 
to  recogniee  the  appointment  of  a  police  of- 
ficer placed  by  the  municipal  incorporation 
act  noder  the  marshara  control  or  to  exer- 
eiae  control  over  him,  and  alleged  hli  ob- 
■truetion  of  lach  pollca  olBcer  in  the  dis- 
charge of  hie  dutisa,  and  also  alleged  the 
collection  of  license  fees  without  procuring 
lieenio  blanks,  as  provided  by  ordinance,  or 
returning  the  aame,  and  the  appropriation 
thereof  to  his  own  use,  and  his  neglect  to  pay 
the  same  to  the  city  treasurer  or  to  file  the 
monthly  reports  and  affidavits  required  by 
law,  shows  sufficient  cause  for  his  removal 
from  office  for  neglect  to  perform  his  official 
duties;  and  it  is  immateriu  whether  the  acts 
charged  may  amount  also  to  misconduct  in 
oince  or  not. — Folsom  t.  Conklin,  3  CaL  App. 
430,  80  Pac.  724. 

[c]  A  written  and  verified  aceoaatlon,  un- 
der section  772  of  the  Penal  Code,  for  the 
removal  of  a  constable  from  his  office  for 
misdemeanor  in  office,  which  charges  that 
on  a  certain  date,  within  a  town  in  ms  town- 
ship, "a  large  number  of  penona  on  the 
streeta  of  said  town  did  then  and  there  will- 
fully and  unlawfully  disturb  the  peace  of 
said  neighborhood  and  of  said  plaintiff  by 
threatening,  traducing,  quarreling  and  fight- 
ing with  one  another,"  and  alleges  "that  said 
defendant  was  present  a^d  a  witness  to  aU 
and  each  of  said  acts,  .  .  ,  and  did  willfully, 
hnowiugiy,  and  unlawfully  refuse  and  neg- 
lect to  preserve  the  peace,  or  to  make  any 
effort  to  prevent  the  aarae,"  sufficiently  shows 
a  willful  neglect  of  duty  to  prevent  or  sup- 
press the  diatuibance  of  the  peace,  which  ren- 
dered him  liable  to  removal  from  office. — 
Lame  v.  Daviea,  8  Cal.  App.  750,  97  Pac 
903. 


in  that  respect  in  the  court  below,  when  it 
is  clear  that  the  facta  alleged  and  the  eor- 
respouding  findings,  even  if  defectively 
stated,  furniah  ample  support  for  the  judg- 
ment ousting  the  defendant  from  his  office,— 
Lama  v.  Davies,  8  Cal.  App.  750,  97  Fas. 
903. 

I  31.    EsTlsw, 

[a]  In  eonsideriuff  the  sufficiency  of  the  evi- 
dence to  support  the  findings,  the  testimony 
mnat  be  taken  moat  strongly  against  the  ap- 
pellant, and  it  Is  sufficient  that  the  testi> 
mony  in  support  of  the  accusation  justifies 
the  findings. — Larua  t,  Davies,  8  Cu.  App. 
150,  97  Pas.  903. 


S  36.  Actions  sad  Othar  Procaedlnga  for  B»- 
coTery  of  Office  or  to  Detarmlna  IttU 
Xhento  In  GsnonL 
[a]  The  certificate  of  appointment  signed 
by  such  apparently  elected  constable,  with 
the  oath  Bubscrtbed  aa  deputy,  was  admiui- 
ble  in  evidence  againat  the  one  claiming  ths 
right  to  hold  over,  and  even  if  the  descrip- 
tion of  the  office  in  the  oath  was  erroneous, 
that  could  not  affect  its  relevancy  as  evi- 
dence.— People  T.  DavidsoD,  2  CaL  App.  H, 
63  Pac.  159. 


OOUPENSATIOIT  AITD  FEES  IS  QENSSAUtM. 

OONSTITDTIONAI.  AND  STATDTOBT  PKO- 

VTSI0N8.  Ml. 

DE  FACTO  OFFICERS,  I  tZ. 

OOOUPAKOT    OF    OFFICE    BY    INTBUDKR, 

na. 

COMPENSATION,  I  44. 

DUTIES     AND     PSRFORUANCB     THEREOF    I> 

OENERAI^  I  4a. 
AOTIONS  BY  OB  AOAIHST  0FPICEB8, 1  S5. 
OBIUINAL  RBSP0K8IBILITT,  |  SS. 

I  40.    Oompeiuatlan  Mid  Fmb  In  a«nenL 

ta]  A  anceeasfal  conteatant  of  the  election 
is  entitled  only  to  receive  the  salary  for 
the  remainder  of  the  term,  after  the  certifi- 
cate of  election  fa  annulled  and  canceled.— 


(  41.    Oonstltntlonal  and  SUtntoiT  Pro- 

Tlslons. 

[a]  Since  the  amendment  of  1891  to  aeetion 
S30  of  the  Political  Code,  an  incumbent  of  a 
public  office,  who  holda  the  certificate  el 
election  or  commission  of  office  and  discbar^es 
the  dutiea  of  the  office,  ia  entitled,  pending 
a  contest  as  to  the  title  to  the  office,  to  the 
compensation  incident  to  the  office  as  pay 
tor  his  aeiviees,  whether  the  same  be  sala^ 
in  the  strict  aenae  or  deaignated  fees  for 
specified  services,  and  the  contestant,  after 
a   final   determination   of  the   contest   in   bii 

I  favor,  haa  no  claim  against  such  incnmbant, 
either  aa  salary  or  for  damages  on  aecooat 
of  the  eompenaation  so  received  by  him. — 
Chubbock  V.  Wilaon,  151  CaL  162,  90  Pse. 
524. 

[b]  At  common  law,  the  ealary  annexed  to 
ft  publie  office  is  incident  to  the  title  to  the 
office,  and  not  to  its  occupation  ind  exer- 
cise, and  in  the  absence  of  statutory  provi- 
sioB  the  de  jure  officer  recovering  poaaession 
of  the  office  has  a  right  of  action  aninat 
the  intmder  for  the  damage  oecaaioned  him 
by  the  intmuon,  and  the  aalary  and  fee* 
received  by  the  intruder  are  the  measnre  of 
hia  damage.  Section  936  of  the  Political 
Code,  from  the  time  of  its  adoption  to  the 
year  1891,  recogni*ed  thla  doctrine. — Cbnb- 
buck  V.  WUson,  151  Cal.  162,  90  Pae.  524. 

[c]  The  matter  of  compensation  of  pnblic 
officer!  is  wholly  witbin  the  domain  of  the 
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t  toi  the  public  interest,  and  eveij  me- 
eesifnl  eandi^ite  for  public  office  takes  hii 
office  sabjeet  to  aaeh  piovisiDa.  The  legisla- 
tore  has  power  tu  provide  that  the  eompen- 
tstion  annexed  to  an  office,  pandiae  coateat, 
shall  be  given  to  the  incumbent  hmdinfr  tha 
certificate  of  election  and  discharnnK  the  du- 
ties of  the  office.— Chabbuelc  t.  Wilson,  151 
CaL   162,  90  Fac.  624. 

[d]  The  legislatDTB  has  power  to  provide 
that  the  salarj  attached  to  a  public  ot&ee 
■ball  be  an  incident,  not  to  the  title  of  the 
offiee,  but  to  its  occupation  and  exercise. — 
Toat  T.  Blair,  3  Gal.  App.  ISO,  84  Fac.  671. 

[e}  The  legiBlature  had  power  to  amend 
section  936  of  the  Political  Code,  b^  the  act 
of  ISBl,  80  as  to  change  the  previous  rule 
that  tha  officer  de  jure  was  entitled  to  the 
salary  for  tha  whole  term,  and  to  provide 
that  pending  a  contest  or  proceeding  the 
partj  who  Soldi  the  eeitiflcate  of  election 
and  discharges  the  duties  of  the  office  shall 
b«  entitled  to  receive  the  salary  as  if  no  con- 
toBt  or  proceeding  was  pending. — Uerkley  v. 
Williams,  3  Cal.  1pp.  263,  84  Pac.  lOlS. 

§  12.    De  Facto  Offlcsra. 

[a]  Where  no  one  was  appointed  to  dit- 
eharge  the  duties  nf  the  office  during  the  pe- 
riod of  confinement,  and  after  the  liberation 
of  the  officer  be  resumed  and  continued  to 
perform  its  duties,  be  is  entitled  to  receive 
the  entire  salary  s«  an  incident  to  bis  legal 
title  te  the  office.— Be rgerow  v.  Parker,  4  CaL 
App.  169,  87  Fm.  24S. 

S  43.    Occnpancy  of  Office  b7  Intruder. 

[a]  Section  807  of  the  Code  of  Civil  Pro- 
eedore,  feinting  to  the  action  that  may  be 
broegbt  by  the  attorney  general  in  the  name 
of  the  people  of  the  state  against  one  UBurp- 
ine  or  unlawfully  holding  or  exercising  a 
pnDlie  office,  and  which  has  always  provided 
that  if  jnd^eut  be  rendered  upon  the  right 
of  another  person  alleged  to  be  entitled,  in 
favor  of  such  person,  he  may  recover,  by  ac- 
tion, tha  damages  which  he  may  have  sus- 
tained by  reason  of  the  nsurpatian  of  the 
offiee  by  the  defendant,  does  not,  since  the 
amendment  of  1891  to  section  936  of  the 
Politieal  Code,  authorize  the  successful  con- 
tea  tant  to  recover,  as  damages,  from  the  in- 
eambent  who  held  the  certificate  of  election 
and  discharged  the  duties  of  the  office  pend- 
ing the  contest,  the  amount  of  the  salary  or 
compensation  received  by  him  pending  the 
eonteat. — Chnbbnek  v.  Wilson,  151  Cal.  162, 
90  Fae.  S24. 


election  or  dnrtDg  his  tenn  of  effiee,"  applies 
only  to  officers  who  have  a  fixed  and  definite 
term,  and  does  not  apply  to  appointive  ot- 
fleers  who  hold  merely  at  the  pleasure  of 
the  appointing  power. — Earrold  v.  Barnum, 
S  Cal.  App.  21,  96  Pac.  104. 

[c_]  Tbe  original  provisions  of  section  19  of 
article  V  of  the  constitution,  fixing  the  sal- 
aries of  state  officers,  and  forbidding  the 
increasing  or  diminisbinfj  thereof  by  the  legis- 
lature during  their  official  terms,  cannot  af- 
fect the  power  of  the  people  to  amend  the 
same  by  tbe  amendment  adopted  November 
3,  1908,  which  went  into  effect  immediately 
upon  its  adoption,  and  operated  to  repeal 
the  prior  provisions  and  to  substitute  new 
and  increased  salaries  of  incumbents,  and 
new  and  future  restrictions  upon  tbe  power 
of  the  legislature  relative  to  the  increased 
salaries. — Kingebuxy  t.  Nye,  9  Cal.  App.  574, 
99  Pas.  985. 

§  49.  Duties  and  Porfoniunce  Thereof  In 
OoneraL 
[a]  When  the  action  of  pnblie  officers  is 
discretionary,  or  when  th^  lack  tha  means 
of  performing  it  at  the  public  expense,  the^ 
are  not  liable,  nor  are  the  sureties  on  their 
official  bonds  liable  for  their  lack  of  per- 
formance. No  public  officer  is  required  to 
furnish  his  awn  funds  to  perform  acts  re- 
quired to  be  performed  at  the  public  ex- 
pense.—Taylor  V.  Hanson,  9  Cal.  App.  882, 
99  Pac.  410. 

§  66.    Actions  by  or  Against  Officers. 

[a]  In  an  action  against  a  cit^  and  county 
auditor  for  damagea  for  his  failure  to  draw 
a  salary  warrant,  it  is  not  necessary  to  sl- 
lege  in  tha  complaint  that  the  authenticated 
transcript  of  the  judgment,  required  to  be 
filed  with  the  auditor  under  section  710  of 
the  Code  of  Civil  Procedure,  was  filed  sub- 
sequent to  tbe  auditing  by  him  of  the  stenog- 
rapher's demand  for  salary;  nor  in  order  to 
show  damage  to  the  plaiutifE,  was  it  neces- 
sary that  the  complaint  should  allege  that 
tbe  money  owing  to  the  stenographer  from 
tha  city  and  county  were  in  whole  or  in  part 
not  exempt  from  execution.  Such  exemption, 
if  it  existed,  was  a  matter  for  the  defendant 
to  show  on  tbe  issue  of  damages, — Payne  v. 
Baehi,  153  Cal.  441,  95  Pac.  895. 

[b]  In  an  action  against  a  city  auditor  to 
recover  damages  for  his  failure  to  draw  a 
warrant  against  the  amount  dua  for  salary 
to  an  official  stenographer  of  tbe  police  court 
for  the   benefit   of  a  judgment   creditor   of 


§M.     - 

[a]  The  legislature  has  power  to  Increase 
tbe  salary  of  a  deputy  county  surveyor  dar- 
ing the  time  of  his  holding  of  the  deputy- 
ship,  since  he  holds  it  only  during  the  j^leas- 
nre  of  the  eoonty  surveyor  who  appointed 
him.— Harrold  v.  Barnum,  S  CaU  App.  21,  96 
Pm.  104. 

[b]  The  prohibition  in  section  9  of  article 
XE  of  the  state  constitation  that  tbe  "com- 
pensation of  any  eonnty,  city,  town  or  munici- 
pal offioer  shall  not  be  increased  after  his 


treasury  audited  by  said  auditor,"  sufficiently 
avers,  as  againat  a  general  demurrer,  tbe 
presentation  of  a  demand  in  proper  form  to 
be  audited  by  the  auditor. — Payne  v.  Baebr, 
153  Cal.  441,  95  Pac.  S95. 

[c]  In  an  action  against  a  city  auditor  for 
his  failnre  to  draw  a  warrant,  it  was  not 
necessary  for  tbe  demand  of  the  judgment 
creditor  of  the  stenographer  to  be  approved 
by  tbe  police  judges,  noi  was  it  essential  to 
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Ui  oanse  of  utlon  tninit  tlie  Mdltor  tor 
d^nugei  that  tie  shaold  have  made  Kay  da- 
mand  on  the  aaditor,  other  than  the  demand 
embraced  in  the  filing  of  the  anthenticated 
tranieript  of  jademeut  and  affidavit  provided 
for  bj  lection  710  of  the  Code  of  Civil  Pro- 
cednie.— Pajne  v,  Baehi,  153  Cal.  Ul,  99 
Pae.  39S. 

I  S8.    Otlmlnal  BMpoiulbUitr. 

ia]  Proeeedinst  under  section  75S  et  eeq. 
ths  Penal  Code  for  the  removal  of  local 
officer*  for  miacondact  in  oCBee,  opon  accnsa' 
tion  by  the  grand  jury,  though  complete  in 
themselves  aa  far  as  they  go,  and  separate 
and  independent  of  the  proceed  in  g>  provided 
in  the  Penal  Code  aa  to  indictments,  are  crim- 
inal  in   their  nature,   and   mnst   be   regarded 


[c]  The  father  is  entitled  to  the  custody, 
services  and  esmings  of  hia  legitimate  an- 
married  minor  ehtld,  until  its  ma^oiit^  or 
marriage,  provided  he  has  not  relinquished 
such  right.  (Instruction  V.) — Estate  of  Me> 
Oinn,  B  Cof.  Pro.  Deo.  20. 

S  3-    Bttppott  and  Edncation  of  Child. 

[a]  If  a  child  remain  in  the  father's  hem* 
after  reaching  majority,  continuing  in  the 
same  services  rendered  during  minority,  thers 
is  DO  preHumption  of  a  contract  or  ohligt- 
tion  by  the  father  to  pay  therefor;  an  ex- 
press agreement  must  he  proved  to  create  a 
fiabilitv.  (Instruction  V.) — Estate  of  Me- 
Oinn,  3  Cof.  Pro.  Dee.  26. 


IT.  LIABILITIBS  ON  OmoiAL  BONDS. 
g  seVi.    LUblUtr  In  a«D«nL 

[a]  A  public  officer  is  liable  to  respond  in 
damages  to  one  specially  injured  by  bis  neg- 
lect or  refusal  to  perform  an  ofScial  minis- 


(Pol.  Code,  see.  4332;  Coanty  Qovernment 
Act.  sec.  £22^,  for  every  failure  or  refusal  to 

Krform  official  duty  where  the  fees  are  ten- 
red,  the  ofSeer  is  liable  on  hit  ofGcial  bond. 
Payna  t.  Baehr,  IS3  Cal.  Ml,  S5  Pac.  S9S. 

PARENT  AND  QHILD. 

Indnde  the  panntal  rtlstlon;  rlfliti.  powers,  dm- 
Has,  and  Uabllltlei  at  puuits  uid  ebUIlian,  u  ba- 
tTMD  thamMlTsa  and  ai  to  oUisii,  Inddtnt  to  the 
■xlitanc*  of  ttM  rslatlan;  and  Ufil  prfirmllnn  i» 
laUnc  thertts. 
THE  RELATION,  1 1. 

ODBTODY  AND  OONTEOL  OF  CHILD,  |  S. 
8CPP0BT  AND  EDDGATIOIT  OF  CHILD,  I  1. 
BUPPORT    OF    PARENT    BI    CHILD    AND    PAT- 

UENT  FOB  CHILD'S  SERTIOES,  |  «. 
AOTIONa  BETWEEN  PABBNT  AND  CHILD,  |  9. 

g  1.    The  BeUtlon. 

[a]  In  this  caao,  whero  It  is  contended  that 
a  noman  is  the  widow  of  the  decedent  by 
virtue   of   a    contract   marriage    followed   by 

an  assumption  of  conjugal  relations,  and  that 
a  child  was  bom  of  the  union,  the  court 
holds  that  there  was  not  an  assumption  of 
the  relation  of  husband  and  wife,  and  that 
tha  child  is  not  the  offspring  of  the  decedent. 
Estate  of  James,  3  Cof.  Pro.  Bee.  130. 

§  2.    Ousted?  and  Oontool  of  Child. 

[a]  Under  the  facts  appearing,  the  eourt 
did  not  abase  its  discretion  in  not  requiring 
the  father,  who  was  deprived  of  the  custody 
of  the  child,  and  who  was  ready  and  able 
to  take  it  and  support  it,  to  contribute  to 
its  support. — Matter  of  Boss,  0  CaL  App.  CS7, 
92  Pac.  671. 


[a]  At  common  law  there  was  no  legal  ob- 
ligation on  the  part  of  a  child  to  support  I 
parent;  such  obligation  depends  entirely  npos 
statute,  and  the  procedure  provided  by  stat- 
ute for  the  enforcement  of  the  obligation 
must  be  pursued. — DafFv  v.  Yordi,  149  Gal 
140,  117  Am.  St.  Bep.  125,  Si  Pae.  838,  4 
I,.  E.  A.,  N.  8-,  1159. 

§  9.    ActtoM  Betireon  Fannt  and  Ohtld. 

[al  Under  section  £06  of  the  Civil  Code,  a 
mother  who  is  unable  to  maintain  herself  by 
work,  and  who  is  being  supported  by  one 
of  her  children,  eannot  maintain  an  action 
against  another  child  for  other  support. — 
Duffy  V.  Tordi.  H9  Cal.  140,  117  Am.  St. 
Bep.  125,  84  Pae.  83S,  4  L.  B.  A_  N.  S., 
1169. 

[b]  Under  section  206  of  the  Civil  Code,  the 
duty  imposed  upon  parents  to  maintain  their 
adult  children  who  are  poor  and  unable  to 
maintain  themselves  by  work  is  a  legal  duty, 
aud  creates  a  correlative  legal  right  in  the 
children  to  have  soeb  maintenance,  and  they 
are  proper  parties  to  an  action  to  enforce 
■ach  right  and  compel  the  performance  of 
sneh  duty.  Such  rignt  may  be  enforced  by 
an  action  In  eqnity,  and  in  such  action  the 
court  would  have  fnll  jurisdiction  to  pro- 
nounce a  jndgment,  reserving  the  power  to 
modify  It  in  tha  event  that  the  ehanged 
conditions  in  the  fntnre  should  justly  de- 
maud  a  modification. — Paxton  t.  Paxton,  ISO 
Cal.  eOT,  89  Pae.  1083. 

[e]  In  an  action  to  enforce  the  right  given 
by  eeetlon  206  of  the  Civil  Code,  the  court 
has  power  to  make  all  orders  necessary  for 
that  purpose,  including  orders  for  suit  money, 
connsel  fees,  and  maintenance  pendents  lite. 
Paxton  T.  Paxton,  150  CaL  667,  80  Pae.  1033. 

PARTIES. 


of  pUlntlfls  and  t 
In  the  pnwMdlni*;  effect  of  Bonjolndar,  BilalotiMler, 
minumei,  or  otlur  dsleeti  aa  to  partlaa,  and  o1>l«e- 
tlana  tharafor,  takan  br  daonrm,  notion,  or  ethte- 
wlaa;  rapTawMitlDn  ef  nmnarona  or  abaant  partial 
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L  PLAINTDTS,  U  1-8. 

B.  Joinder,  g|  4-8. 
n.  DEPENDANTS,  If  9-20. 

B.  Joiudei,  II  10-20. 
nL  NEW  PASTIES,  INTEETENTION  AND 

CHANGE  OP  PABTIB8,  U  21-10. 
IT.  DESIGNATION    AND    DESCBIPTION. 

a  41-43. 
T,  DEFECTS,  OBJECTIONS  AND  AMBND- 

llENTS,  99  44-63. 

L     FIiAINTIFFa. 
B.    JOINDEtt. 
§  7.    PflTWiu  Wlio  rnnrt  Join,  In  CMnerat 

[a]  It  ia  tb«  eeueial  rule  in  eqaitj,  eon- 
tinued  in  foice  by  aeetion  389  of  the  Code 
of  Civil  Proeedura,  that  all  who  are  intet- 
ested  in  the  Bubjeet  matter  of  a  litigation 
•hoald  be  made  partiea  thereto,  in  order  that 
complete  juBtice  maj  be  done,  and  that  there 
maj  be  a  final  determination  of  the  rights 
of  all  parties  interested  In  tha  subject  mat- 
ter of  the  controversy. — Mitaa  v.  BodUan,  14B 
Cal.  1,  84  Pae.  145,  6  L.  E.  A.,  N.  8.,  275. 

n.    DEFENDANT& 

B.    JOINDEB. 
S  11.    HktiiT*  and  Bxt«ut  of  LlaliUItr  or  In- 

[a]  The  fact  that  the  owner  of  the  Minnsr 
Bota  land  had  employed  a  broker  there  in 
regard  to  his  property  does  not  make  him  a 
necessary  party  to  an  action  by  plaintifF  for 
the  reasODable  valae  of  hU  services  for  ef- 
fecting the  exchange  in  this  state,  where 
they  were  not  employed  jointly,  and  plaintiff 
only  seeks  to  recover  the  reasonable  value 
of  his  own  services. — Kennedy  v.  Merickel, 
8  Cal.  App.  378,  97  Pae.  81. 


§  18.  Penons  Wbo  most  be  Joined — Fersoni 
NecMsary  to  Complete  Determlnatloa. 
[a]  Section  389  of  the  Code  of  Civil  Pro- 
eedore,  providing  that  "when  a  complete  de- 
termination of  the  controversy  cannot  be  had 
withont  the  presence  of  other  parties,  the 
conrt  must  then  order  them  to  be  brought 
in,"  is  mandatory,  and  cannot  be  waived,  by 
failure  to  object  by  demurrer  or  answer.  It 
is  the  duty  of  the  court,  on  its  own  motion, 
to  order  such  parties  to  be  brought  in,  and 
its  failure  to  do  so  is  fatal  to  the  judg- 
ment.— Mitan  T.  Boddan,  149  CaL  1,  64  Pae 
145,  «  L.  E.  A.,  N.  S.,  275. 


[a]  Tbe  power  of  the  court  to  bring  in  new 
perties  for  a  fnll  determination  of  title  In- 
volved in  the  action  ia  discretionary;  and  its 


complaint,  to  which  tbe  plaintiff  is  a  defend-       nu;  maunc  a 
«nt,  will  not  be  distorbed  where  the  plaintiff      sCj  Jadgmsnts 


property  to  defendant  pending  suit,  could 
not  confer  upon  bim  any  right  to  substitution 
as  her  representative.  But  if  there  should 
be  administration  of  ber  estate  in  this  state, 
a  claim  of  the  demand  sued  upon  could  be 
presented  to  her  executor  or  administrator, 
and  be  made  the  basis  of  a  judgment  payable 
in  due  course  of  administration,  in  this  ac- 
tion, under  section  151£  of  the  Code  of  Civil 
Procedare. — Anderson  v.  Schloesser,  153  Cal. 
819,  04  Pas.  886. 

S  40.  Striking  Ont  Partiei  —  ParUea  WUo 
tnay  or  may  net  be  Dlsmiaaed, 
[a]  Where  a  party  without  interest  in  the 
controversy  is  improperly  joined  as  a  party 
plaintiff,  he  shoola  be  dismissed  from  the  ac- 
tion, and,  nnder  section  578  of  the  Code  of 
Civil  Procedure,  a  judgment  should  then  be 
rendered  in  favor  of  the  remaining  olaintiffs, 
upon  findings  In  their  favor. — Qiliespie  v. 
Oouly,  152  Cal.  643,  93  Fac.  850. 

IT.     DESiaNATION  AXD  DESCBIPTION. 

S  43.  Unknown  Parties  —  Desigtuitlon  by 
Flctltlotis  Names. 
[a]  Though  plaintiff  may  join  as  defendants 
the  names  of  persons  known  by  bim  to  ap- 
pear of  record,  bis  failure  to  do  so  does  not 
So  to  the  cause  of  action.  He  may  insert 
ctitious  names  of  persons  who  may  be  sup- 
posed to  have  some  claim,  and  may  amend 
tbe  complaint  to  insert  their  true  names, 
when  discovered. — Blackburn  t.  Bucksport 
etc.  B.  B.  Co.,  7  Cal.  App.  6*9,  95  Pae.  668. 


I  61.    AmendmentB  or  Defects. 

[a]  In  an  action  against  a  corporation, 
where  it  snfBciently  appears  upon  the  face 
of  the  complaint  what  corporation  was  in- 
tended to  be  sued  and  served  with  snmmons, 
a  mistake  in  tbe  name  of  the  corporation 
mav  be  corrected  with  like  effect  as  a  mis- 
ta..t:  in  tbe  name  of  an  individual  defend- 
ant, by  an  amendment  of  the  complaint,  with 
permission  of  the  court. — Nisbet  v.  Clio  Uin- 
uig  Co.,  8  Cal.  App.  436,  83  Pae.  1077. 

FABTinON. 

InelnAa  dlvlilotL  of  piopsrtgr,  rsal  or  parsons!. 
snanc  co-ownsrs,  by  mntosl  conMot  or  by  Judidal 
prooHdlngi;  bow  partition  may  bt  nuda  by  set  of 
Uu  parties,  sgrMmsnts  tlisrsfor,  and  canvsTsnoss 
to  sffset  sncb  psrtltlani  nstnr*  and  smps  of  Uw 
mnsdr  br  Wtlan  for  putmon  In  lanaral;  wlut 
property  msj  b*  psrtltlonsd;  (rounds  of  SDCb  so- 
Uons  and  dsfsnsss  thsrstoi  Inrlsdlotlon  to  msks 
psiUtian  sad  procHdlnss  taanfor;  laddsntsl  i«- 
setnsl  partition  or  ssia  Instssd  th*l»- 
■  and  opontlon  and  eSsst 
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U.  ACTIONS  FOB  PAETITION,  it  T-«0. 

A.  Bight  of  Aetioa  and  DefenBea,  SI  7- 

B.  Proceeding!  and  Belief,  |f  10-SO. 
IL    AOnONB  POE  PAETITIOW. 

A,    EIGHT  OP  ACTION  AND  DEPENSBa 

S  8.  Prop«rt7  and  EsUtea  BntJect  to  Fartl- 
Uon. 
[a]  An  action  tor  partition  cannot  be  main* 
tBined  in  respect  of  the  rights  conferred  by 
the  "act  to  encourage  the  planting  and  cul- 
tivation of  oysters,"  approved  Uareh  £0, 
.1871.  Theie  is  no  element  of  an  estate  of 
inheritance  or  a  perpetual  estate  conferred 
b;  that  act;  but  it  grants  a  mere  personal 
license,  not  inheritable  or  transferable,  which 
may  be  revoked  by  the  state. — Darbee  etc 
Co.  T.  Pacific  Oyster  Co.,  150  Cal.  392,  119 
Am.  6t.  S«p.  227,  88  Pac.  lOSO. 

f  9.    EqtilUbl«  EaUtai. 

[a]  In  an  action  for  partition  between  the 
tenant  in  common,  who  was  to  receive  the 
lesser  share  in  the  event  of  sale,  and  the 
snccGESOr  in  interest  of  the  one  who  was 
to  receive  tba  (2,000  excess  in  such  event, 
where  each  owned  one-half  of  the  legal  title, 
and  no  right  to  enforce  a  specific  perform- 
ance of  the  contract  appears  to  exist,  it  can- 
not be  held  that  the  defendant's  predeeessor 
or  the  defendant  had,  by  virtue  of  such  con- 


one-half  interest  therein,  which  conld  be  __ 
forced  in  the  allotment  in  partition. — Sefton 
V.  Eoach,  i  CaL  App.  60,  87  Pae.  252. 

B.    PEOCEEDINOS    AND  BELIEF. 


aUiE  OB  ORDEB  Of  SAI<E,  |  **. 

OPENINO.    TACATIMO   AND    BZSALE,  1  47. 

BEVIEW,  I  «B. 

§  28.    ETldonce. 

[a]  Upon  appeal  from  an  Interlocutory  de- 
cree in  partiuon,  establisliing  title  in  the 
plaintiff,  and  under  the  will  of  a  deeeaBOd 
testator,  to  the  exclusion  of  the  appellant, 
held,  that  the  findings  against  the  appellant 
are  supported  by  the  evidence. — Simmons  v, 
Bowe,  1  Cal.  App.  TS2,  87  Pae.  621. 

§  Si.  BandlUoii  of  I^t«rloeiitonr  Judgment, 
[a]  The  interlocntory  decree  directing  the 
sale  is  to  be  regarded  as  a  final  judgment 
with  respect  to  subsequent  orders  m  aid  of 
Its  execution. — Gordan  v.  Qraham,  153  Cal. 
297,  95  Pac.  115. 

5  U.    Sale  or  Order  of  Sale. 

Si]  Id  an  action  for  partition  of  land,  of 
ich  the  conrt  fonnd  tnat  the  plaintiff  was 
an  owner  of  an  undivided  interest,  the  fact 
that  the  title  of  the  plaintiff  was  in  dispute 
in  an  action  with  a  tnird  party  ia  not  a  rea- 


son for  postponing  the  >ale  of  the  entire 
land  nnder  the  interlocutory  decree.  Sach 
fact  was  not  available  as  gronnd  for  a  plea 
in  abatement  to  the  action  for  partition, 
since  neither  parties  nor  subject  matter  were 
the  same  in  tns  two  actions;  and  if,  for  any 
reason,  the  price  realized  was  so  low  as  te 
JQstify  the  eonrt  in  concluding  that  the  sale 
had  not  been  fair  to  all  parties  concerned, 
confirmation  would  be  refused  and  a  resale 
ordered. — Schoonover  v.  Birnbanm,  150  CaL 
731,  89  Pac  1108. 

I  17.    —  Opening,  Vacating  and  Beaale. 

[a]  Where  the  interlocutory  decree  in  an  ac- 
tion of  partition  directed  a  aale  of  the  com- 
mon property,  one  who  was  adjudged  to  be 
a  tenant  in  common,  and  who  was  in  pos- 
session, had  the  right  to  oppose  the  confirma- 
tion of  the  sale,  and  to  have  it  vacated  if 
not  made  In  conformity  with  law,  or  for 
an  adequate  price,  and  the  corresponding  right 
to  review,  on  appeal,  an  order  confirming  luch 
sale. — Qordan  t,  Graham,  153  CaL  eS7,  95 
Pae.  115. 

§  18.    Eerier. 

[a]  The  parties  to  an  action  of  partlHon 
are  all  actors;  and  where  a  finding  upon  an 
issue  raised  by  answer,  that  the  grantee  of 
the  wife  had  collected  rents  for  which  he 
ought  to  account  to  his  eotenants,  ia  against 
the  evidence  set  forth  in  the  bill  of  excep- 
tions, which  recites  that  it  contains  all  of 
the  evidence,  the  judgment  must  be  reversed 
for  a  new  trial  upon  that  issue. — Barnett  v. 
Piercy,  119  CaL  178,  86  Pae.  603. 

[b]  Appeals  from  interlocutoiy  decrees  in 
partition  will  not  be  dismissed  for  failure 
to  serve  a  lienholder  with  the  notices  of  ap- 
peal where  the  appeals  can  be  determined 
by  giving  the  parties  thereto  such  relief  as 
between  themselves  as  the  record  warrants 
and  by  providing  in  the  judgments  on  the 
appeals  tnat  they  shall  in  no  way  affect  tbe 
rights  or  interest  of  such  lienholder. — Bur- 
nett v.  Piercy,  149  CaL  178,  83  Pac.  603. 

te]  Under  snbdivision  3  of  section  939  of 
the  Code  of  Civil  Procedure,  an  appeal  from 
an  interlocnton'  judgment  in  actions  for 
partition  of  real  estate  mnst  be  taken  within 
sixty  days  after  the  order  or  interlocutory 
judgment  is  made  and  entered  in  the  min- 
ntes  of  the  court,  or  filed  with  the  clerk.  An 
appeal  taken  subsequent  to  such  limitation, 
altbongh  within  sixty  days  after  the  date  of 
the  entry  in  the  judgment-book,  will  be  dis- 
missed.—Bloom  T.  Oordan,  150  CaL  762,  90 
Pac.  lis. 

PA&TMERSHIP. 

Ineloda  tk*  telatlan  ereatad  bj  tli*  eomblnatloa 
of  p«rions  as  prUdpal*  to  oontiltnt*  proi«rtr  M 
MrvlaM  In  m  Joint  anlartaUna  {or  Joint  pmat;  na- 
tare  and  ineMentj  af  sneh  >  oamblnatlon  consld- 
irad  as  a  Sm;  rlshU,  powan,  dntlai.  and  UablU- 
Um  e(  partners  as  between  thamKlvta  and  as  to 
others,  Inddant  to  Uw  ralation.  and  lasat  procood- 
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nL  MT7TTTAL  EIGHTS,  DUTIES  ANB  LIA. 
BILITIES,  gg  25-48. 

A.  Bnn  Propertjr  tai  Bniinen,  gf  8^ 

35. 

B.  Individnal  TranMetlana,  gg  86-<l. 

C.  Actions  Between  Fartnen,  gg  tZ- 

IV.  BIGHTS  AND  LIABILITIES  AS  TO 
THIBD  PEBSONS,  gg  46-88. 
A.  Bepresentatioii  of  F^m  br  Part- 
ner, a  49-a2. 

C.  Application    of  Assets  to  Liabili- 

ties, gg  e5-70. 

D.  Actions    bv    or    Aeainit   Partnen, 

3i  71-88. 
VI.  DEATH  AND  BUBVIV0B8HIP,  |g  B4- 
9B. 
Vn.  DISSOLUTION,    SETTLEMENT    AND 
ACCOUNTING,   H   100-143. 
D.  ActioDB    for    Dissolution   and  Ao- 
coon  ting,  |S  122-143. 

I.    THE  BEJJLTIOS. 

A.    CEEATION  AND  BEQUISITEa 
%  2.    Statotory  Provlaloni. 

[a]  Coastraing  section  2160  o(  the  Civil 
Code,  requiring  the  pablicstion  of  s  filed 
eertiflcato  of  partnersbip,  in  connection  with 
■ectioD  24G8,  reqairing  tho  certificate  filed 
to  be  signea  hy  the  partnerB  and  acknowl- 
edged before  some  officer,  and  published  as 
reifuired  b^  lectiini  2460,  and  making  a  com- 
ptianco  with  the  proTisions  of  the  code  a 
condition  of  the  right  to  maiutaln  an  action, 
the  purpose  of  the  acknowledgment  Eeemi  to 
be  to  identifr  the  signatures,  and  the  main 
purpose  of  publication  is  to  show  the  designa- 
tion of  the  partnershifi,  the  full  names  of  the 
parties  and  their  residences,  to  which  the 
contents  of  the  acknowledgment  add  noth- 
ing, and  an  affidavit  of  publication  of  a  signed 
certificate  showing  those  facts,  to  which  was 
appended  the  statement  "Dul^  acknowledged" 
on  a  specified  date,  before  a  designated  no- 
tar;  public,  and  pving  the  date  and  certifi- 
cate of  filing,  snfflciently  complies  witli  the 
purpose  of  the  statute;  and  where  the  origi- 
nal certificate  was  introduced,  and  shows  due 
acknowledgment  when  filed,  the  affidavit  of 
pnblication  is  safiiclent  to  sustain  an  action 
upon  a  note  to  the  partnership. — Mover  v. 
Lovdal,  «  Col.  App.  369,  92  Pac.  322. 

$  10.    OreaUou  of  tha  Belatlmi  In  OeneraL 

[a]  While  the  qaestion  whether  or  not  a 
partnership  exists  is  to  be  determined  from 
the  nature  of  the  relation  agreed  upon, 
rather  than  the  name  which  the  parties  have 
given  to  it,  some  weight  must  be  given  to 
the  language  of  the  partiee  themselves.  In 
the  present  case,  an  agreement  whereby  one 
part^  appoints  the  other  his  "exclusive  agents 
to    sell    and   manage"   a   tract    of   land,    and 

STOvides  that  such  "agency"  shall  continue 
or  a  specified  time,  is  held  to  create  a  mere 
agencv  and  not  a  partnership,  notwithstand- 
ing the  parties  designated  as  agents  were 
to  pay  certain  expenses  of  the  sale,  and  for 
their  services  were  to  be  paid  a  certain  por- 
-     ■  "^s.— Tif     *-       ■    ~     - 
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[b]  An  agreement  between  the  owner  of  a 
ranch  and  another  person  that  he  may  milk 
the  BOWS  npon  the  ranch,  and  for  his  labor 
in  their  care  and  milking  shall  have  one- 
half  of  the  proceeds  of  the  cream  sold,  and 
one-half  of  auy  calves  born  while  he  is  so 
earing  for  them,  and  shall  feed  the  skimmed 
milk  to  hogs  owned  by  both  parties  equally, 
does  not  establish  a  partnership  between 
them.— Phillipe  v.  Mires,  2  Cal.  App.  274,  83 
Pac  300.  ^ 


A.    PTEM  PEOPEETY  AND  BUSXNESS. 


[a]  A  partner  cannot  transfer  an  indi- 
vidual Interest  in  any  specific  article  belong- 
ing to  the  firm.  A  transfer  of  the  partner's 
interest,  either  voluntarily  or  by  legal  process, 
merely  entitles  the  transferee  to  receive  such 
partner's  share  of  what  may  remain  after 
a  settlement  of  the  partnership  affairs  and 
the  payment  of  the  partnership  debts. — Sim- 
mons V.  Bowe,  4  Gal.  App.  752,  89  Pac.  821. 

[b]  Where  it  bad  been  before  adjudged  in 
the  foreclosure  suit  that  appellant  was  not 
a  creditor  of  the  firm,  he  cannot  claim  pro- 
tection as  a  creditor  in  taking  title  to  the 
land  from  a  member  of  the  firm  notwith- 
standing the  actual  indebtedness  of  such 
member  thereto,  and  that  the  eonveyance 
ean  only  be  assailed  for  fraud. — Bimmans  v. 
Bowe,  4  Cal.  App.  7SE,  89  Pac.  621. 

[e]  A  conveyance  to  the  appellant  by  a 
heavily  Indebted  partner,  made  with  notice 
of  the  pendency  of  proceedings  for  the  dis- 
solution of  the  partnership,  in  which  it  was 
adjudged  that  the  real  property  belonged  to 
the  plaintifF  and  to  the  testator,  and  that  the 
only  other  partnership  property  was  the  in- 
debtedness of  such  other  partner  to  the  part- 
nership In  the  sum  of  (49,000,  passed  no  title 
in  the  land  to  the  appellant. — Simmons  v. 
Bowe,  4  Cal.  App.  752,  89  Pac.  621. 

I  29.    Interest  on  Capital  or  Advances. 

[a]  If  one  partner  is  indebted  to  the  firm, 
either  in  respect  of  money  borrowed  or  in 
respeet  of  balances  in  bis  hands,  be  ought 
to  De  charged  with  interest  on  the  amount 
BO  owing,  even  thongh  on  the  balance  of 
the  whole  account  a  sum  might  be  due  him. 
Except,  however,  where  there  has  been  a 
fraudulent  retention,  or  an  improper  appli- 
cation, of  money  of  the  firm,  it  is  not  the 
practice  of  the  court  to  charge  a  partner 
with  interest  on  money  of  the  firm  in  his 
bands;  for  example,  under  ordinary  circum- 
stances a  partner  is  not  charged  with  inter- 
est en  sums  drawn  out  by  him  or  advanced 
to  him.— Forsyth  v.  Butler,  152  CaL  396,  93 
Pac.  90. 

[b]  Where  a  partner  is  also  an  individual 
creditor  of  the  firm  for  goods  sold  to  it,  he 
should  not  be  charged  interest  on  advances 
made  him  against  such  goods  after  the  time 
when  he  became  entitled  to  a  settlement  with 
the  firm  on  account  of  such  tale. — Forsyth  v. 
BuUer,  152  CaL  896,  S3  Pao.  80. 
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[c]  Wliers  there  hai  beeo  no  fraudulent  re- 
tention of  money  a  of  the  firm  by  a  partner, 
but  a  mere  inadvertent  overdrawing  aj  him 
of  his  account  with  tba  firm,  the  partner  so 
overdraning  ehonld  be  charged  with  inter- 
est on  the  overdraft  from  the  time  he  drew 
it  down  to  the  time  of  eettlement. — ForsTth 
V.  Butler,  102  Cal.  39G,  93  Pac.  90. 

B.    INDIVIDUAL  TEANSACTIONa 


S  87.  DeaUngt  BatwMii  Partnei  and  Finn  or 
Between  Oopartners. 

[a]  It  aeemi  that  an  action  at  law  cannot 
be  maintained  on  a  note  given  bj  one  part- 
ner to  another.— Clark  V.  Fowler,  S7  Cal.  142. 

[bjl  A  member  of  a  partnerehip  aa  an  in- 
dividual maj  unite  with  the  partnerehip  in 
the  purchase  of  property  for  the  joint  bene- 
fit 01  the  paTtnership  and  himaeU  pereonally. 
Redwood  City  Salt  Co.  v.  Whitney,  153  Cal. 
421,  95  Pae.  S85. 

§  39.  Acqolilng  Advene  Title  or  Interest, 
[a]  Where  a  partnership  is  entered  into  for 
the  purpose  of  buying  a  particular  lot  of 
land,  each  of  the  partners  occupies  the  posi- 
tion of  a  trustee  to  the  other  with  regard  to 
all  the  partnership  transactions,  including 
the  transactions  contemplated  by  the  Arm 
and  constituting  the  object  or  purpose  for 
which  the  partnersliip  was  formed;  and  if 
one  of  the  partners,  after  seeurinz  an  option 
on  the  lot  while  acting  for  the  firm,  subse- 
quently pure  bases  it  in  his  own  name  and 
with  his  individual  money,  he  becomes  a  con- 
structive trustee  for  his  eopartnsr  to  the  ex- 
tent of  the  latter's  interest  in  the  partner- 
ship. In  such  a  ease,  the  beneficiary  of  the 
constructive  trust  may  tender  to  and  offer 
to  pay  into  court  for  the  trustee  whatever 
may  be  found  just  and  equitable,  and  de- 
mand a  reconveyance  from  the  trustee,  to  be 
delivered  on  payment  of  the  money.  The 
fact  of  a  previous  tender  of  payment  is  usu- 
ally important  only  to  the  determination 
of  the  question  as  to  which  of  tbem  shall 
recover  costs.— Koyer  T.  Willmon,  IBO  Cal. 
785,  00  Pac.  13S. 

§  41.    Pr»Ul  aa  to  Firm  n  Ooparttiar. 

[a]  When  a  copartnership  firm  borrowed 
money  from  a  sister  of  one  of  the  copart- 
ners, and  gave  to  her  notes  therefor  signed 
by  the  members  of  the  firm,  her  brother  be- 
ing one  of  the  makere,  and  he  toolc  up  the 
notes  and  took  an  assi^ment  thereof  from 
his  sister,  the  notes  having  been  paid  to  her, 
nothing  remained  due  to  her,  and  nothing 
passed  by  her  assignment  to  one  of  the  mak- 
ers.—Oillespio  T,  Salman,  £  Cal.  App.  GOl,  81 
Pao.  810. 


C.  ACTIONS  BETWEEN  PARTNEBS. 
S  42.  Hatnie^  Form  and  Orouida  In  QeueraL 
[a]  Where  conveyances  are  made  of  part- 
nership property  by  one  partner  to  the  other, 
solely  for  the  better  management  of  the 
partnership  afTairs  and  for  partnership  par- 
poses,  the  partner  making  the  conveyances  is 
not  require dj  as  a  condition  precedent  to  his 
right  to  maintain  an  action  (or  an  account- 
ing, to  restore  or  ofFer  to  restore  whatever 
of  value  he  has  received  for  the  conveyances. 
Haight  T.  Haight,  151  Cal.  90,  90  Fac  197. 

S  48.    Pleading  and  Brldence. 

[a]  In  an  aetlon  between  partners  engaged 
in  the  business  of  packing  and  selling  raisins, 
for  an  accounting,  the  evidence  is  reviewed 
and  held  sufficient  to  sustain  the  findings 
that  the  defendant  had  been  properly  cred- 
ited for  his  individual  crop  of  raisins  deliv- 
ered to  the  firm,  that  the  same  was  graded 
and  accounted  for  in  accordance  with  the 
regular  methods  of  the  partnership  bnsincEi 
and  the  partnership  agreement,  and  that  sueb 
grading  waa  not  fraudulent. — Forsyth  t.  But- 
ler, 152  CaL  896,  93  Pac  90. 

§  48Vi.    Finding!  and  Judgment. 

[a]  In  an  action  for  an  accounting  of  part- 
nership affairs  the  finding  reviewed  and  held 
not  eonfiicting,  and  to  sustain  a  jndgment  in 
favor  of  the  plaintiff  for  an  accounting  as 
to  the  partnership  real  and  personal  prop- 
erty.—Haight  T.  Haight,  151  Cal.  90,  90  Pae. 


§  52.    Pnrcbasoa,  Sales  and  Warranties. 

[a]  In  an  action  for  damages  for  alleged 
breach  of  a  contract  to  sell  a  part  interest 
in  vegetable  gardens,  on  which  $100  was 
paid  by  plaintiff  to  defendant,  the  latter  may 
defend  the  action  by  answer  and  proof  that 
the  property  was  partnership  property,  and 
that  a  condition  was  expressly  attached  to 
the  sale  that  it  would  not  be  efFected  un- 
less the  other  partners  would  consent  thereto, 
and  if  not,  the  money  received  ae  a  deposit 
would  be  returned,  and  that  such  consen":  was 
withheld,  and  that  the  *100  received  was 
tendered  back  to  the  plaintiff. — Oondolfo  v. 
Oarbarino,  8  Cat.  App.  646,  97  Pae.  203. 

[b]  Held,  that  the  case  doea  not  involve 
the  question  whether  or  not  a  contract  by 
which  one  partner  is  prohibited  from  selling 
his  interest  in  the  partnership  assets  will  be 
void  as  against  policy,  but  is  one  of  a  con- 
dition  annexed   to   the   sale.     There   is   noth- 


his  partners  are  satisfied  and  will  < 
and  that  he  will  not  ntil  unless  they  are  satis- 
fled. — Gondolfo  T.  Garbarino,  8  Cat  App.  546, 
97  Fac  209. 
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C.  APPLICATION  OF  ASSETS  TO  LIA- 
BILITIES. 
§  6B.  Blflits  and  Lions  of  Pmrbien  «  Orad- 
iton  of  Finn, 
[a]  The  partneT  who  took  up  the  notes  of 
the  firm  became  a  creditor  of  the  partner- 
ship, but  could  not  sae  his  copartners  st 
law  to  recover  their  share  of  the  debt.  Hia 
only  remedy  is  by  an  aecoontine  and  settle- 
ment of  the  partnership  atfaira,  in  which  the 
partnership  aaaeta  most  be  first  exhausted, 
and  if  they  prove  iosuScient  to  pay  plaiu- 
tiff,  ha  might  have  a  personal  judgment 
against  his  copartners. — QiUespia  t.  Salmon, 
E  CaL  App.  501,  84  Pae.  310. 


Jroperty  shall  be  applied  to  the  payment  of 
rm  debts  and  of  any  general  balance  due 
him;  yet  the  qacBtion  whether  the  partner- 
ship debts  shall  be  paid  out  of  the  Arm 
property  before  individnsl  debts  are  i>aid,  or 
vice  versa,  is  a  matter  which  rests  primarily 
and  entirely  with  the  members  of  the  part- 
nership, who  may,  by  mutual  consent  ana 
agreement,  waive  the  right  to  apply  partien- 
lar  firm  property  to  firm  debts,  and  apply  the 
same  to  the  individual  debt  of  one  member. 
Crane  Co.  v.  Dryer,  9  CaL  App.  290,  98  Pae. 
107a. 

§  70.    Trouaactloni  by  or  Between  Part- 
ners AfTectiiig  Oreditora, 

[a]  The  equity  of  firm  creditors  is  wholly 
dependent  upon  the  eqnity  of  the  members 
of  the  firm  to  have  the  partnership  property 
applied  to  the  payment  of  the  partnership 
debts,  and  most  be  worked  ont  solely  through 
the  mediom  of  the  equity  of  the  partners; 
and  when  the  partners  by  mutual  consent 
have  waived  their  right  as  to  particular  part- 
nership property  by  agreeing  to  applv  it  to 
an  individual  debt,  the  equity  of^  the  Arm 
creditors  is  lost  as  to  such  pBrticular  prop- 
erty, and  they  no  longer  have  a  right  to  en- 
force their  demands  oat  of  the  same. — Crane 
Co.  V.  Dryer,  9  Cal,  App.  290,  98  Pae.  1078. 

[b]  When  one  of  two  partners  in  whose 
name  stood  real  estate  of  the  firm,  with  the 
consent  of  his  copartner,  conveyed  it  to 
pay  his  individnsl  debt  for  money  advanced 
to  him  to  be  put  in  the  bneiness,  without  any 
intention  of  the  parties  to  defraud  firm  cred- 
itors, an  existing  creditor  of  the  firm  who, 
snbaequeTitly  to  the  deed,  obtained  a  judg- 
ment against  the  firm,  cannot  maintain  an 
action  to  set  aside  the  deed. — Crane  Co.  v. 
Dryer,  9  Cal.  App.  290,  98  Pae.  1072. 

D.     ACnOKS    BT    OB    AGAINST    PART- 
NEBS. 

MKOE8SITT    FOR     FILINQ     OmTIFI0ATE~--A8- 

BIONXE  OP  FIBU.  I  72. 
PABTIKB— FIKUB  OB  FARTNZBS  Afl  DXTENI)- 

ANTB,  i  T6. 
KTLDEIIOX,  I  se. 
JDDGKKNT,  {  ST. 

S  72.    Necessity  for  Filing  Oertlfieato— As- 
Klgnee  of  Finn. 
[a1   The   allegation   that    a   partnership   has 
filed  the  eertincate  required  by  section  2468, 


Civil  Code,  must  be  proved  or  plaintiff  cannot 

maintain  the  action. — Sweeney  v.  Stanford, 
67  Cal.  635,  8  Pae.  444. 

[b]  In  the  provision  of  the  statnte  that 
"persons  doing  business  as  partners  contrary 
to  the  provision  of  this  article  shall  not  main- 
tain any  action  .  .  .  until  they  have  first 
filed  the  certificate,  and  made  the  publication 
herein  required,"  the  verb  "maintain"  does 
not  mean  the  same  as  "to  commence"  the 
action,  bat  means  to  support  what  already 
exists. — NiehoUon  v.  Auburn  Gold  Uin.  etc. 
Co.,  6  Cal.' App.  H7,  92  Pae.  651. 

[c]  Matter  in  abatement  of  an  action  by 
a  partnership  must  exist  at  the  time  of  filing 
the  plea,  and  where  the  certificate  of  part- 
nership showing  the  names  of  the  persons 
interested  as  partners  was  duly  filed,  and 
the  publication  thereof  was  fully  completed 
before  the  filing  of  the  plea  in  abatement, 
tbe  plea  cannot  be  sustained.  The  statute 
was  snfflciently  complied  with,  though  the 
publication  was  not  completed  before  the 
commencement  of  the  action. — Nicholson  v. 
Aubam  Cold  Min.  etc.  Co.,  6  Cal.  App.  647, 
92  Pae.  6S1. 

5  76.    Parties— Firms  or  Partners  as  Defend- 

ants. 

[a]  An  action  to  recover  the  purchase  price 
of  goods  sold  to  a  partnership  and  one  of 
its  members  individually,  is  properly  brought 
against  all  the  members  of  the  firm  as  part- 
ners, and  such  member  individnally;  and  a 
complaint  therein  which  properly  alleges 
such  a  sale,  is  not  uncertain,  ambiguous,  or 
unintelligible,  and  does  not  misjoin  causes 
of  action  or  parties. — Redwood  City  Salt  Co. 
V.  Whitney,  153  Cal.  421,  95  Pae.  885. 

[b]  In  an  action  for  eervicei  against  a  de- 
fendant individually,  where  defendant's  evi- 
dence, received  without  objection,  tended  to 
prove  that  any  liability  in  favor  of  plain- 
tiff was  against  a  partnership  of  which  de- 
fendant was  a  member,  Che  defendant  was 
entitled  to  an  instruction  that  if  the  jury 
fonnd  that  the  services  were  rendered  at 
the  reqoest  of  the  defendant  acting  as  a  mem- 
ber of  the  partnership  to  tbe  plaintifTs  knowl- 
edge, their  verdict  should  be  for  the  de- 
fendant. In  such  case  the  obligation  would 
be  joint,  and  the  instruction  is  addressed  to 
tbe  question  of  a  material  variance  between 
the  complaint  and  the  evidence. — Miner  v. 
Biekey,  S  Cal.  App.  451,  90  Pae  713. 

[c]  A  recovery  may  be  had  npon  a  partner- 
ship liability  against  one  of  the  partners 
sued  individually,  where  he  fails  to  plead  a 
nonjoinder  of  bu  copartner.  Such  failure 
operates  as  a  wavier  of  objection. — Baker  ft 
Hamilton  v.  Lambert,  5  Cal.  App.  70S,  91  Pae. 
340. 

§  86.    Evidence. 

[a]  Evidence  is  admissible  for  the  plaintiff 
to  show  that  a  partnership  existed  between 
defendant  and  a  third  person,  and  that  the 
goods  sold  and  delivered  were  sold  and  de- 
livered to  such  partnership;  and  it  was  er- 
ror to  refuse  to  admit  such  evidenee. — Baker 

6  Hamilton  T.  Lambert,  6  Cal.  App.  70S,  91 
Pae.  340. 
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§  87.    Jndgmrat. 

[a]  In  aoeh  an  letton,  where  tha  evidenee 
ahowB  merely  k  pnTchase  by  and  delivery  to 
the  partnership,  there  ia  ao  liability  on  the 
part  of  the  defendant  ined  individnallj  ex- 
cept aach  as  the  law  imposed  upon  bint  ae  a 
member  of  the  partnership  for  a  partnerehip 
debt,  and  judgment  should  not  be  entered 
ligainat  him  for  an  individual  aa  distinguished 
from  a  partnership  debt. — Redwood  City  Salt 
Co.  T.  Whitney,  153  Cal  421,  K5  Pae.  885. 

VI.    DEATH   AND   8UBV1V0BSHIF. 
§  M.    Collection  tmd  Dlspoaltfoii  of  Assets. 

[a]  A  snrviving  partner  e&nnot  collect  from 
the  general  assets  of  hia  partner'a  estate  a 
debt  due  by  the  decadent  to  the  partnership, 
without  Arat  complying  with  section  1S85  of 
the  Code   of  Civil  Proeednre,   and   ascertain- 


S  137.    OollecttoB  of  ABBOta. 

[a]  In  an  action  by  a  receiver  so  appointed, 
to  recover  a  sum  of  money  received  by  the 
defendant  a  under  an  agreement  between 
them  and  one  of  the  parties  to  the  action 
in  which  the  receiver  was  appointed,  the  ques- 
tions as  to  whether  such  money  was  part- 
nership assets  and  as  to  its  ultimate  distri. 
bution  between  the  partners,  are  not  involved. 
So  far  as  such  defendants  are  concerned,  the 
only  questions  involved  are  whether  the  tuird 
in  controversy  was  by  the  terms  of  the 
order  placed  within  the  control  of  the  re- 
ceiver, and  whether,  as  between  themselves 
and  the  party  with  whom  they  made  the 
agreement,  the  latter  was  entitled  to  demand 
the  fund  from  them.  A  payment  bjf  the  de- 
fendants to  the  receiver  in  such  action  wonld 
fully  protect  them  against  any  claim  as  to 
the  ownership  of  the  fund  asserted  by  the 
party  with  whom  they  made  the  agreement. 
Title  Ina.  ft  Truat  Co.  v.  Grider,  152  Cal. 
746,  94  Pac.  601. 

[b]  Where  a  store  bailding  had  been  de- 
stroyed by  Are  and  its  walls  were  appraised 
at  t400,  which  sum  was  charged  in  the  ac- 
count, and  the  walls  are  not  included  in  the 
report  of  the  referee,  it  must  be  inferred  that 
with  other  property  they  had  been  sold  prior 
to  the  report  of  the  referee, — Slower  v.  Kam- 
phefner,  6  Cal.  App.  80,  91  Pae.  iZi. 

[e]  It  is  not  necessary  to  give  a  particnlar 
description  of  a  lot  which  is  found  to  be  a 

fiartnership  asset,  where  the  location  of  the 
ot  is  given,  and  it  was  sold  as  a  partnership 
asset. — Stower  v,  Kamphefner,  6  CaL  App.  80, 
91  Pac.  424. 

S  139.    Ftndlngs  on  Adsoontlng. 

[a]  Held,  that  the  flndings,  constraed  to- 
gether, are  not  in  consistent,  aa  to  the  amount 
of  present  liabilities  of  the  partnership  on 


unpaid  accounts. — Stower  v.  Eampfaefner,  0 
Cal.  App.  80,  91  Pae.  424. 

[b]  In  an  action  for  an  aMounting  and  dis- 
solution of  a  copartnership,  an  objection  that 
there  Is  no  finding  of  the  referee  whether 
certain  buildings  Belonging  to  the  partner- 
ship were  real  or  persoud  property  is  not 
tenable  where  the  land  on  which  they  are 
situated  is  not  a  partnership  asset,  and  th* 
unsold  buildings  are  specifically  described  in 
the  findings  of  the  referee.— Stower  t.  Eamp- 
hefner,  6  Cal.  App.  80,  91  Pae.  424. 

[c]  Where  a  suit  was  brought  for  an  ae- 
counting  of  all  the  copartnership  dealings 
and  transactions,  in  which  it  appears  that 
the  court  limited  Its  findings  to  a  partial 
settlement  made  between  the  parties  in  rela- 
tion to  certain  specified  dealings,  the  figure* 
upon  which  account  show  mistake,  and  it 
appears  that  there  were  other  transactions  of 
the  partnership,  of  which  no  accounting  il 
found  to  have  been  had,  the  matter  of  a  cem- 

{lete  accounting  was  a  material  issue,  and  the 
ailure  to  find  thereupon  renders  the  decieioa 
against  law,  for  which  the  judgment  mnst 
be  reversed,  and  B  new  trial  granted. — Dur- 
phy  V.  Pearsall,  S  Cal.  App.  G4,  SI  Pae.  407. 

S  140.    Appeal  utd  Error. 

[a]  Where  It  sufficiently  appears  that  there 
was  a  full  and  complete  accounting  of  the 
copartnership  affairs,  and  that  all  of  the  as- 
sets had  been  marshaled  and  converted  into 
money  before  the  rendition  of  the  final  decree 
between  the  individual  partners,  and  no  error 
appears  In  the  record,  the  final  judgment 
must  be  affirmed  upon  appeal  therefrom.— 
Stower  T.  Kamphefner,  6  CaL  App.  80,  91 
Pae.  424. 

PAETY-WALL8. 

InelDde  wall*  bnllt  partly  on  the  Unit  of  *acli  af 
two  adjoining  ptaprlatois,  for  tlta  eaminou  beiMCt 
of  both;  (tantorr  piovlilans  relatdoc  tliuata;  Htl* 
to  reeh  wallsi  rlghta  and  liabilltlM  at  adjotslnf 
owsen  In  raspect  tbeiwtf;  and  legal  piootadlngB  r»- 


[a]  Held,  that  the  evidence  safEdently  sup- 
ports the  flndings  and  sastains  the  judgment 
for  plaintifFa. — Watkins  v.  Qlaa,  5  CaL  App- 
ee,  89  Pae.  840. 

[b]  The  complaint  shows  the  relation  of 
debtor  and  creditor  between  the  parties,  and 
the  party  erecting  the  wall  became  vested 
with  a  right  of  action  against  the  other  party, 
which  was  assignable,  and  enforceable  by 
the  assigneeB,  subject  to  any  defense  or  conn, 
terclaim  against  the  assignor. — Watkint  v. 
Olas,  5  Cal.  App.  68,  89  Pac.  840. 

[e]  It  is  not  neeeaaary  to  aver  that  the 
party  erecting  the  wall  bas  paid  the  cost  of 
ita  erection,  before  the  action  for  eontribn- 
tion  under  the  contract  therefor  is  broDght, 
nor  ia  it  a  defense  that  plaintiff  has  not  paid 
the  cost  of  erection  to  the  builder  employed 
to  erect  it.— Watkins  v.  Glas,  5  CaJ.  Ayp. 
68,  89  Pae.  840. 

[d]  In  an  action  to  recover  ooe-half  of  the 
cost  of  the  erection  of  a  party-wall,  under  a 
written  contract  to  contribute  one-half  thera- 
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of  to  tke  one  Mtnallr  building  the  wall,  the 
grmTameD  of  the  eomplBiot  is  tho  building 
of  tha  wall  bv  one  coterminons  owner,  and 
the  ue  thereof  bj  the  other,  without  eontrib- 
Dting  Ma  part  of  the  cost  of  ereotion.-^ 
Watkina  t.  QIss,  5  Cal.  App.  08,  89  Fae.  8M. 

[e]  If  there  was  any  error  or  mittaka  in  tha 
agreed  appraisement,  which  appears  to  bava 
been  condaeted  in  aceordanoo  with  the  tenna 
of  tha  part  J- wall  agree  meat,  the  bnrden  was 
opon  the  defendants  to  show  it. — Watkins  t. 
atu,  S  Cal.  App.  S8,  80  Pac  840. 

[t]  A  complaint  which  alleges  the  agrM- 
ment  of  the  partiea  to  bear  an  equal  propor- 
ijoa  of  the  expense  of  the  eieetion  of  the 
wall,  that  it  was  erected  by  one  of  them,  that 
the  cost  thereof  was  appraised  by  the  archi- 
teet  agreed  npon  between  the  parties,  and 
the  notification  to  defendants  of  such  ap- 
praisement, and  alleges  that  defendants  are 
making  nse  of  the  wall,  and  have  not  paid 
their  Aiare  of  the  harden  of  its  erection,  ia 
mffleient  a*  against  a  general  demarrer. — 
Watkins  T.  aiae,  G  Cal.  App.  08,  8B  Pae.  8iO. 

PAUPEBS. 

Xnetnd*  Indigent  panen*  nqnlrlnf  sapport  tram 
Mben;  tUtdt  mIUI  sltbn  br  pnbUe  sntHorltlai  m 
br  buUTldiuU  Uabla  for  Oeli  inpport;  loosl  tua> 
Hon  lor  nllef  of  tHa  poet;   end  HoUUeiu  at  p«or 


gthUa  offeoMi. 

§  3.    ProTlsloiu  for  Snppoit 

[a]  The  strong  moral  duty  of  tha  itate  to 
aid  in  the  support  of  the  needy  families  of 
veterans  of  the  Civil  War  is  anfficient  to  soft- 
tain  a  legislative  appropriation  for  that  pur- 
pose.— Board  of  Diiectora  y.  Nye,  8  CaL  App, 
527,  97  Pae.  20S. 

[b]  It  is  not  easential  that  the  act  of  1897 
•hoold  expressly  deelaie  in  terms  that  sueh 
eleemoaynary  eorporation  is  made  a  state  in- 
stltntion.  It  ia  anfficient  that  the  clear  in- 
tention of  the  legislature  to  make  it  aneh, 
and  to  place  it  ander  the  ezclnsive  manage- 
ment and  control  of  the  state,  is  apparent 
frum  its  temu. — Board  of  Directors  v.  Nye, 
i  CaL  App.  027,  97  Pae.  206. 

[e]  The  rapport  of  poor  and  destitnte  per- 
sona nnable  to  care  for  themselves  is  a  public 
purpose,  clearly  within  the  general  legislative 
power. — Board  of  Directors  v.  Nye,  6  CaL 
App.  687,  97  Pae.  EOS. 

PAWNBBOKEBS. 

■oner  en  pledse  of  loods,  uid  Um  mntnal  n<liti, 
dBtiM,  and  UabUiHe*  at  psttoni  ensucsd  In  sack 

§  1.    Who  are. 

[a]  To  constitute  a  person  a  pawnbroker 
be  must  receive  goods  in  pledge  for  loans 
of  money  at  interost,  and  this  must  be  his 
business,  or  a  well-defined  part  thereof,  ai 
contradistingnished  from  a  single  traneae* 
tlon  or  occasional  loans  upon  pledge. — Levin- 
aoa  T.  Boas,  loO  CaL  IBS,  88  Pae.  82K. 


S  3.    Condnct  Of  Bnalnaia. 

[a]  The  business  of  pawnbroker  has  always 
been  the  subject  of  police  regulation  for  the 
benefit  of  the  public,  and  it  is  unlawful  it 
not  conducted  under  the  provisions,  restric- 
tions, and  requirements  of  the  law. — Levinsos 
v.  Boas,  ISO  Cal.  18S,  SS  Pae.  825. 

[b]  Where  a  pawnbroker  has  violated  a  eity 
and  eonnty  ordinance  reqniring  a  special 
license,  and  the  provisions  of  the  Penal  Code 
on  that  Bubpect,  and  also  its  penal  provisions 
requiring  him  to  make  a  complete  registry 
of  each  transaction,  and  to  deliver  a  written 
copy  thereof  to  the  pledgor,  and  forbidding 
loans  on  pledges  in  excess  of  ten  per  cent 
per  annum,  a  contract  of  pledge  in  violation 
of  sueh  penal  provisions  is  void,  and  the 
right  of  the  pledgee  to  bold  the  property  ia 
loet,  and  the  posiession  thereof  may  be  re- 
covered by  the  pledgor, — Levinson  v.  Bou, 
160   Cal.   18S.  88  Pae.   825. 

[e]  Althoncb  a  pawnbroker  Umtts  bis  bnsi- 
nrsB,  as  such,  to  pledges  of  jewels  and  jew- 
elry only,  and,  at  the  same  time  and  place, 
conducts  the  bnainess  of  a  money-lender  and 
requires  the  pledgor  or  pawnor  of  jewelry  to 
execute    a    note    or    chattel    mortgage    upon 

interest, 

such  facts  do  not  render  his  bueiDBss  of  re- 
ceiving goods  in  pledge  for  such  loans  any 
the  leas  that  of  a  pawnbroker. — Levinson  v. 
Boas,  ISO  Gal.  185,  88  Pae.  825. 

PAYMENT. 

Indtds  dsUvsrr  and  seeeptane*  ef  aionsy  or  Its 
■QBlvslmt  In  dliobaraa  of  peiisnisrr  ebUfstloni  In 
fenersi;  nature,  reqalilM*.  nndener,  snd  ellMt  ef 
null  pmrMent  as  HtlsfsoUon;  uknawladgnieut  et 
psjruant  bj  reeslpt  or  otber  wrltUis;  piammptloB 
or  psTmen)  and  evldsnos  nlaUnc  tbarsto;  >ppliea- 
tlon  ef  psTmMits  ai  betwMn  psrtienlar  debts  i  rlgkt 
to  recover  mour  psld;  and  plwding  psjnent  end 
proof  titeieot  ••  a  defense. 
L  EEQUISITBS  ASfD  SUPFICIENCT,  U 

1-16. 
n.  APPLICATION,  H  17-22. 
rv.  PLEASINQ,     EVIDENCE     AND     BE- 

VIEW,  !!  27-35. 
V.  EECOVEET  OP  PAYMENTS  MADE,  tt 

38-43. 

I.  BEQUISITES  AND  BUrPIOIENOT. 
MATURE  AND  BSgUISnES  IN  OENEBAL.  |  1. 
PAYMENT  BY  BILLS  AMD  HOTXB  IS  OEKEBAIi, 

iio. 

PAYMENT  BY  OHZCE,  1 11. 
AOOEPTANOE  AND  AFPLIOATION,  |  13. 

5  1.    Natnra  and  Beqnlsltaa  In  OeneraL 
[a]  The  mere  fact  that  after  a  demand  by 

the  landlord  for  rent  and  its  nonpayment  by 
the  tenant,  the  latter  deposited  in  bank  the 
amount  of  such  rent,  was  not  an  extinguish- 
ment of  the  tenant's  obligation  to  pay  the 
rent,  nnder  section  1500  of  the  Civil  Code, 
iu  the  absence  of  a  prior  offer  of  payment  to 
the  landlord,  or  anything  indi eating  that  the 
landlord  had  actual  notice  of  such  deposit 
or  ever  acquiesced    therein,  or  availed  him- 


DqitizedbyGoOt^le 


PAYMENT,  I-IV,  SBHWO. 


Mlf  thereof,  or  did  anj  let  whieh  wonld  be 
held  u  wkiving  the  forfeiture  on  account  of 
nonpEijmeiit  of  tha  rent. — Owen  t.  Herzihofl, 
S  Cftl.  App.  622,  84  PM.  274. 


[a]  The  premmptioB  is  agaioBt  a  note  biTine 
been  received  as  pajrmeDt,  in  the  absence  ol 
an  expresa  agreement  to  accept  it  ai  inch.— 
Uenzel  t.  Prinun,  9  Cal.  App.  204,  91  Pae. 
754. 

[b]  The  general  mle  that  negotiable  paper 
does  not  constitute  payment  unless  expreaalj 
received  aa  each  haa  no  application  to  the 
exceptional  case  where  the  paper  waa  in- 
dorsed hj  the  payee  and  marliEd  paid,  and 
returned  in  due  couree  to  the  drawer. — Light 
T.  Stsvena,  8  Cal.  App.  74,  103  Fac  361. 

§  11.    PaymMit  by  Clwek. 

[aj  A  check  drawn  bona  ftde  on  a  bank 
having  funds  of  ths  drawer  is  prima  facte 
payment,  if  accepted  as  cash;  but,  in  tbt. 
absence  of  an  agreement,  the  acceptance  of 
it  is  merely  con£tional  ^yment  or  satisfac- 
tion of  the  debt  if  and  when  paid. — E.  H. 
Herron  t.  Mawbr,  5  Cal,  Apo.  39,  89  Pae. 
872. 

f  12.    Acceptance  and  AniUcation. 

[a]  Tha  general  rule  that  a  check  or  draft 
is  conditional  payment,  nnlcBs  otherwise 
agreed,  does  not  require  that  there  should  be 
express  words  or  a  writing  of  the  parties 
agreeing  that  the  same  should  be  abeolnta 
payment.  The  eircnmstances  and  conduct 
of  the  parties,  taken  together,  may  show  an 
express  understanding  that  it  was  taken  in 
HQtisiaction  of  the  deot,  or  estop  the  creditor 
fiom  claiming  tha  contrary.  UsTeasonable 
L^'^lay  in  returning  it  may  make  it  eqnal  to 
■  avment.— Conde  v.  Dreisam  Gold  M-n,  Co- 
■J  Cal.  App.  5S3,  86  Pae.  825. 

[b]  Where,  before  the  lapse  of  the  year,  the 
assignors  sent  a  draft,  in  favor  of  the  owner 
of  tbe  note  coUaterally  secured,  to  the  an- 
thorized  agent  of  spch  owner,  for  the  prin- 
cipal sum,  and  demanded  a  retnrn  of  the 
note  and  mortgage,  and  such  agent  retained 
tbe  draft  till  the  end  of  the  year,  and  did 
not  notify  tbe  debtors  that  it  would  not  be 
accepted  in  payment  of  the  note,  and  before 
the  fore.cloBure  suit  was  brought,  the  draft 
was  available  to  pay  tbe  note,  it  mnet  be 
deemed,  under  the  circnm stances,  that  the 
draft  constitutes  a  payment  In  full  of  the 
note  collaterally  secured,  and  that  tbe  mort- 
gagees were  entitled  to  foreetose  the  mart- 
gage. — Conde  v.  Dreisam  Qold  Min.  Co.,  3 
Cal.  App.  ESS,  86  Pae.  825. 


n.    APPUOATION. 

§  18.    Appropriation  hy  Dabtoi. 


Frnttg  V.  Tiafton,  2  Cal.  App.  47,  83  Pae. 


[b]  A  direction  by  a  debtor  in  a  letter  to 
bis  creditor,  inclosing  a  remittance  of  a 
named  anm,  "to  apply  the  same  on  account," 
without  other  qualifying  terms,  is  not  a 
direction  to  a^ply  the  payment  to  any  par-  - 
ticnlar  obligation  due  tbe  creditor. — Fmtig 
T.  Trafton,  2  Cal.  App.  47,  83  Pae.  70. 

[e]  The  fact  that  the  forced  payment  was 
not  made  by  plaintiff  directly  to  the  defend- 
ant, but  through  the  agency  of  a  title  insur- 
ance and  trust  oompanv,  holding  money  bor- 
rowed by  the  plaintiff  from  a  third  party 
upon  security  given  to  pay  aU  his  just  debts, 
is  immaterial.  Such  money  borrowed  was 
plaintiffs'  money,  and  the  fact  that  it  was 
paid  directly  by  tbe  mouey  lender  to  such 
agency,  and  went  directly  therefrom  to  the 
defendant,  does  not  affect  the  obligation  of 
the  defendant  who  illegally  exacted  money 
belonging  to  the  plaintiff,  against  his  protest, 
to  repay  the  same. — Rowland  t.  Watson,  4 
Cal.  App.  476,  98  Pae.  495. 

§  20.    Application  In  Abience  of  AppUcattao. 

[a]  A  payment  cannot  properly  be  applied 
on  the  obligation  earliest  in  time,  but  only 
on  the  obligation  earliest  in  date  of  matori^. 
Wben  different  obligations  of  the  same  class 
mature  at  the  same  time,  the  payment  is  re- 
quired, by  section  1749  of  the  Civil  Code,  to 
be  applied  to  the  items  so  maturing  ratably. 
Star  Mil]  and  Lumber  Co.  T.  PoiUr,  4  CaL 
App.  470,  88  Pae.  497. 

[b]  It  being  established  that  the  defendant 
never  in  fact  exercised  tbe  option  to  pnr- 
chase  at  the  price  fixed  in  the  lease,  he  can- 
not claim  the  application  of  a  payment  made 
by  him  of  a  less  sum  upon  the  purchase  of 
the  property  leased;  but  the  payment  is  suf- 
ficiently accounted  for  by  a  receipt  given  for 
the  same  aum  by  the  plaintiff  to  the  defend- 
ant on  biUs  for  qther  demands  presented  by 
plaintiff  to  defendant  before  the  money  was 
paid. — Compressed  Air  Co.  v.  West  San  Pablo 
Co.,  9  CaL  App.  301,  99  Pao.  G31. 


I  30.    Prenunptloiu  aod  Bnrdoi  of  Proof. 

[a]  The  difference  between  a  payment  of 
money  by  a  debtor  to  his  creditors,  and  to  a 
third  party  at  the  creditors'  request,  if  tech- 
nical, is  nevertheless  substantial.  While  in 
the  first  case  it  is  presumed  to  be  a  payment 
on  the  debt,  in  the  second  case,  though  it  may 
be  a  payment  on  the  debt  if  the  parties  so 
agree,  it  may  be  a  matter  of  aetoff  for  which 
an  action  would  lie. — Copriviza  v.  Bilovich, 
4  Cal.  App.  26,  87  Pae.  39S. 

[b]  Where  there  is  but  a  single  transaction 
to  whieh  a  payment  can  be  referred,  the  law 
necessarily  appropriates  it  to  that  account, 
and  to  no  other:  and  where  the  debtor  pays  ' 
or  transfers  to  nis  creditor  a  sum  of  money 
equal  in  value  to  or  greater  than  the  indebt- 
edness, the  presumption  arises  that  the  trans- 
action was  Intended  to  operate  aa  a  payment 
and  satisfaction  of  the  indebtedness. — Light 
■V.  Stevens,  8  Cal.  App.  74,  103  Pat  361. 

[c]  The  statement  of  the  mere  fact  that 
mon«y  was  paid  to  the  defendant*  by  plain- 
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§  32.    VTtigbt  tad  Siifflclaiic7  of  Brideneo. 

[a]  Where  the  defendant  pleaded  paymeat, 
the   burden  was  upon  him  to  establiih   tbe 

Slea;  bnt,  held,  upOD  a  review  of  the  evi- 
ence,  that  a  finding  tbat  the  claim  Rued 
Qpou  waa  paid  by  the  deceased  prior  to  hi  a 
death  was  aufficiently  supported.— -San gain etti 
V,  Penigrini,  2  Cal.  App,  294,  83  Pao.  293. 

[b]  The  evidence  reviewed  and  held  lulB- 
eient  to  soBtain  a  finding  of  nonpayment  of 
the  accounts  atated  aned  on.— Ah  Qett  v. 
Can-,  3  Cal.  App.  47,  84  Pae.  458. 

[c]  In  an  action  hj  a  bookkeeper  against 
the  firm,  which  pleaded  the  statute  of  limita- 
tions, where,  under  the  evidence,  it  was  a 
question  for  the  jnrr  whether  moneys  paid  by 
defendants  to  third  partiea  for  clothing  for 
plaintifF'a  lister,  at  plain tifTe  requeat,  vere 
intended  to  be  payments  to  plaintiff,  or  wars 
matteri  of  setoff  to  be  charged  to  plaintiff 
and  credited  to  defendanta  pending  the  final 
settlement  of  the  aecounta  between  them,  the 
instructions  correctly  aubmitted  the  questit 


V.    KBCOTEBT  OF  PATMENTS  MADE. 
§  37.    Volmitavy  PaTmentf. 

[a]  When  an  illegal  demand  is  made  against 
the  person  or  property  of  an  individual  which 
can  be  enforced  only  by  a  judgment  therefor 
in  an  action  at  law  wherein  be  can  control 
its  legality,  or  if  made  under  a  threatened 
sale  of  his  property,  and  he  can  contest  the 
validity  of  the  proceedings  whenever  an  at- 
tempt is  made  to  disturb  his  possession,  and 
he  pays  the  claim  or  demand  rather  than  be 
BDbjeeted  to  such  action  or  to  have  his  prop- 
erty sold,  such  payment  is  voluntary  to  toe 
eitent  that  it  cannot  be  recovered  in  an  ac- 
tion therefor.  If,  however,  an  illegal  demand 
is  made  by  any  person  holding  an  official 
position,  with  the  color  of  authority  to  en- 
force the  same,  and  SDCb  demand  operates 
as  ft  restraint  upon  the  exercise  of  an  nn- 
doabted  right  or  privilege,  and  in  its  enforce- 
ment there  is  no  opportunity  of  contesting 
its  validity,  a  payment  of  the  demand  in 
order  to  remove  such  restraint  is  compulsory 
and  not  voluntary. — Trower  v.  City  and 
County  of  San  Francisco,  152  Cal.  479,  B2 
Pac  1025,  15  L.  B.  A.,  N.  8.,  183. 

[b]  An  executor  who  is  compelled  b^  the 
CDunty  clerk,  as  a  prereqnisite  to  the  filing  of 
an  inventory  and  appraiaemeDt  in  hia  testa- 
tor'a  estate,  to  pay  tne  fees  purported  to  be 
fixed  by  tbat  act,  upon  the  refusal  of  the 
elerk  to  make  the  filing  unless  such  fees  were 
paid,  may  maintain  an  action  to  recover  the 
•ame  back.  The  payment  so  made  was  not 
voluntary,  and  the  executor  was  not  confined 
to  the  remedy  by  mandamus  to  compel  the 
filing  of  the  document*. — Trowel  t.  City  and 


[e]  The  exaction  by  a  elerk  or  other  official, 
against  the  protest  of  a  party,  of  illegal  fees 
as  a  condition  of  filing  a  document  in  bis 
office  which  snch  party  ia  entitled  to  have 
filed,  renders  the  payment  of  such  fees  com- 
pulsory, notwithstanding  snch  party  could 
have  procured  a  writ  of  mandate  compelling 
the  officer  to  file  the  document  without  pay- 
ing the  fees  demanded.  The  right  to  file  the 
document  was  immediate^  and  the  payment 
of  the  fee  under  the  alternative  of  bringing 
such  action  and  ineurring  the  expense  and 
delay  thereof  is  not  voluntary, — Lewis  v.  San 
Francisco,  2  Cal.  App.  112,  82  Pac.  1106. 

I  40.    Doien. 

[a]  Where  the  payee  of  the  note  Ulegally 
exacted  the  payment  of  $50  per  mouth  for 
each  and  ever^  month  of  delay  in  payment, 
after  the  expiration  of  the  extended  time 
agreed  upon,  amounting  to  the  snm  of  9620 
in  excess  of  the  amount  due,  and  such  ex- 
cessive lom  was  paid  under  notice  and  pro- 
test to  avoid  financial  loss,  such  payment  is 
to  be  regarded  In  law  as  a  payment  under 
compulsion,  and  the  excessive  sum  ao  illegally 
exacted  may  be  recovered  back, — Bowland  v, 
Watson,  4  Cal.  App.  476,  88  Pac.  495. 

S  43.    Actions. 

[a]  Where  the  county  elerk  had  paid  the 
illegal  tax  exacted  into  the  treasury  of  the  ' 
city  and  county  and  the  action  to  recover  it 
is  against  the  county,  no  interest  is  allowable 
therein  before  the  entry  of  judgment. — Lewis 
V.  San  Pranciaco,  2  Cal.  App.  112,  82  Pac. 
1106. 

[b]  Though  the  allegation  in  the  complaint 
that  the  payment  was  involuntary  ia  of  an 
nltimate  fact  to  be  found  by  the  court,  upon 
which  the  plaintiff's  right  of  recovery  de- 
penda,  yet  the  sufficiency  of  the  complaint  is 
to    be    determined     by    the     probative    facts 

£  leaded,  which  support  such  ultimate  fact, — 
ewis  V.  Ban  Francisco,  2  CoL  App.  112,  82 
Pac.  1108. 

[c]  In  an  action  to  recover  money  paid  to 
the  county  clerk  as  an  illegal  tax,  under  com- 
pulsion, to  secure  the  filing  of  an  inventory 
and  appraisement  of  the  estate  of  a  deceased 
person,  a  finding  that  the  payment  was  in- 
voluntary and  compulsory  must  be  held  upon 
appeal  to  have  been  sustained  by  the  evidence, 
in  the  absence  of  a  bill  of  exceptions  con- 
taining the  evidence  before  the  court. — Lewis 
V.  Ban  rraneisco,  2  Cal.  App.  112,  82  Pae. 

iioe. 

PENALTIES. 

Inclnde  awnars  reoovuihls  nnder  stitntss  Impos- 
tag  payment  ttMTMt  M  a  r""' ***"*"*  fei  violstlons 
of  UmIi  proTlildiu:  natnra  and  tcep*  ef  sneli  pnn- 
libment  In  ivnerU;  esnitltaUDnal  sad  st»tatoiT 
ptoTlslani  nlktliix  Uisieto;  in  what  euai  sod  for 
what  oSensas  peuslUas  u*  Imposed  in  gsnarsl;  Inrls- 
dlctlon  oral  and  piocatiUngi  loi  rtconiy  af  penal- 
tias  ty  acUona,  panal  or  qol  tut,  or  by  Indletmant 
or  iDfomatloni  vardlcti  and  Jndcmants  and  •nforea- 
na&l  Uwraof;  ra*law  ef  procacdlnca :  coita  la  sacb 
praeeadlns*:   ilghta   of  lafarmers   and  of  pUntUts 
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§  S.    Katnra  and  Form  of  Bemedj. 

[a]  In  an  action  to  recover  a  statutory  pen- 
alty for  ejection  by  the  defendant  of  plaintiff 
from  a  racecourse,  after  having  presented  a 
ticket  of  admission  thereto,  wbere  the  evi- 
dence wae  conflicting  on  the  qnestion  whether 
the  persons  engaged  in  the  ejection  were 
emplojees  of  the  defecdant,  or  of  a  detective 
agent,  as  an  independent  contractor,  the  eonrt 
properly  refused  to  instrnet  the  jury  to  find 
tor  the  defendant,  and  sabmitted  the  matter 
to  the  jnrj  for  its  determination. — Qieenberg 
V.  Western  Turf  Assn.,  148  CaL  126,  113  Am. 
St.  Bep.  210,  82  Pae.  684. 

PEBJUSY. 

InolDa*  wlllfnl  Tlelatlon  at  Um  obUcatlen  lapaiaA 
br  an  ottb  oi  aOtimatloB  oi  othn  lawful 
for  an  oath,  b7  giTlna  tUs* 
falM  daelaratioai  er  Matatnsnti  la  a  Jodldal  pro- 
eeiJlin  er  oth*i  prooMdins  antliorlMd  by  Uv,  lad 
■nbemlnc  si  piocuiliig  or  atunptlac  to  Induce  u- 
otlisr  to  eonuntt  ineh  acts;  aatnre  and  •leaMM*  of 
the  crinei  of  psijnrr.  falM  smMlnc,  ralMinattoa 
of  parjnry.  brlbttT  of  wltHiui,  sta.;  Baton  and 
■xtant  of  orlailDal  rtiponidMU^  tlMrefot,  and 
Biotinds  of  delsnat;  and  piMaeatUn  sad  ponlih- 
aMDt  of  rash  aeti  as  pnblle  offanssa. 
INDICTUEHT        AND        IMPOBHATIOH— 8DTPI- 

OIEKOT  nr  6BHBBAL,  |  13. 
JUBISDICTION    AND    AUTHORITY    TO    ADWN- 

ISTEB     OATH— ASU  INI  STBATION,     TOtOt 

AND  UASIHG  OF  OATH.  |  IS. 
UATEBIALITT  07  TESTIMONY,  |  IT. 

ASSIONUENT   OF   FEBJDSY,  1 18. 

SriDENCB— ADUtSSIBILITY  IN  OBNEBAL.  I  33. 

VEIOHT  AND  S0F7ICIENCT  IK  OENB&AIi, 

I  SB. 

MK0EB8ITY    AND    SUT7I0IEN0Z    OF    OOBBOB- 

ORATION.  I  24. 
TBIAL— IN9TBD0TI0N8,  |  ST. 


§12. 

dencT  Id  aaneraL 

[a]  There  being  no  sttbatantive  averment  of 
a  marriage  ceremony  between  defendant  and 
Agnes  Newman,  but  only  of  the  fact  that  hfl 
so  testified,  the  particular  negation  of  hia  tes- 
timony in  relation  thereto  does  not  Involve 
any  negative  pregnant  as  to  the  time  and 
place  of  the  marriage.  Testimony  as  to  time 
and  place  mav  be,  and  often  ia,  material.— 
People  T.  Collins,  6  Gal.  App.  492,  92  Pae, 
SIS. 

\b1  An  indictment  charging  tk«  defendant 
with  willful  and  corrupt  testimony  contrary 
to  bis  oath  in  a  prior  action,  that  at  a  cer- 
tain time  and  place  a  marriage  ceremony  was 
Eerformed  between  him  and  Agnei  Newman 
y  a  clergyman  named,  in  the  presence  of 
named  witnesses,  and  generally  averring  its 
falsity,  and  defendant's  knowledge  thereof,  it 
not  insufficient  because  tbe  truth  of  such  tes- 
timony is  also  particularly  negatived,  and  a 
particular  averment  ia  made  that  tbe  truth 
and  the  facts  were  that  at  the  same  time  and 
place,  by  the  same  clergyman  and  Id  pres- 
ence of  the  sama  witnesses,  a  marriage  cera- 


mony  was  performed  between  defendant  and 
Cbarlotta  E.  Newman. — People  v.  Collins,  B 
Cal.  App.  492,  92  Pae.  S13. 

[e]  Upon  appeal  from  an  order  setting  aside 
an  information  for  perjury  in  an  oath  to  se- 
eare  registration  in  1908,  tbat  the-  defendant 
was  born  in  San  Francisco,  when  ia  truth 
he  waa  bom  in  England,  it  appearing  that 
one  of  tbe  groands  of  the  order  was  the 
insuSeiency  of  tbe  complaint,  which  purport* 
to  charge  the  perjury  in  positive  terms, 
though  it  ii  claimed  by  defendant  that  the 
complainaDt  was  too  yonns  to  know  the  place 
of  defendant's  birth,  and  must  have  stated 
that  fact  npoB  information  and  belief;  yet, 
as  his  age  does  not  appear  in  the  record,  it 
must  be  presumed  that  the  complainant  spoke 
from  personal  knowledge;  and  the  question 
whether  a  complaint  charging  perjury  npm 
information  and  belief,  without  other  snp- 
port,  is  iuBufficient  in  law,  is  not  before  this 
court  for  review,— People  t.  Coomba,  9  Cal, 
App.  262,  98  Pae.  686. 

S  18.    Jurisdiction  and  Authority  to  Adndn. 

latsr  Oath— AdmlnlatnUon,    Fonn    and 

Making  of  Oath. 
[a]  Wbere  tbe  form  of  tbe  oath  set  forth 
in  the  Indictment  is  not  precisely  the  same 
as  that  given  in  section  2(194  of  the  Code  of 
Civil  Procedure,  but  is  in  substance  the  same, 
tbe  departure  in  the  regnlar  form  of  the  oath 
is  no  defense  to  a  prosecution  for  perjury. — ■ 
PeopU  T.  Collins,  6  CaL  App.  492,  92  Pa«. 
513. 

§  17.    Uatailality  of  TsstlmoDy. 

[a^  An  averment  in  the  indictment  tbat  the 
testimony  given  by  tbe  defendant  in  tb«  prior 
action  "was  material  to  the  said  action  and 
the  said  trial  hereinbefore  described,  and 
material  to  the  issues  tendered  in  said  cause,'* 
and  that  tbe  defendant,  in  so  testifying,  "tes- 
tified in  a  matter  material  to  tbe  said  trial 
and  said  action  and  the  issues  therein,"  ia 
sufficient,  when  it  does  not  affirmatively  ap- 
pear from  any  other  averments  that  it  waa 
immaterial. — People  v.  CoUins,  0  CaL  App. 
492,  92  Pae.  613. 

S  18,    AMlgnment  of  Fwjnry. 

[a]  In  an  indictment  for  perjury,  an  aa- 
signment  of  perjury  as  respects  the  falsity  of 
the  testimonv  of  the  defendant  set  forth  as 
material  to  tee  issue  in  a  prior  action  is  sufil- 
eient  when  the  indictment  avers  that  thft 
testimony  then  and  there  given  by  defendant 
contrary  to  bis  oath  was  and  is  false  and 
nntma.  and  was,  at  tbe  time  af  tbe  giving 
thereof,  known  by  the  defendant  to  be  falsa 
and  untrue.— People  T.  CoUins,  S  CaL  App. 
492,  82  Pae.  613. 

[b]  In  determining  the  meaning  of  the  in- 
dictment, tbe  entire  indictment  is  to  be  con- 
sidered, from  which  it  appears  that  tba  gist 
of  the  charge  of  perjury  is  that  defendant 
falsely  testified  that  a  certain  marriage  cere- 
mony that  in  truth  was  performed  between 
defendant  and  Charlotta  E.  Newman  waa  per- 
formed between  him  and  Agnes  Newman. — 
People  T.  Collins,  0  Cal.  App.  492,  9S  Pa«. 
S13. 
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$  22.    Bt1(I«iic»— Adiidnl1)lUtT  In  GMsend. 

[a]  Upon  a  trial  for  perjury,  direct  evidenca 
thereof  hj  two  witnaBses,  or  by  one  witnen 
with  corroborating  eircanutaacea,  ia  not  lini' 
ited  to  a  denial  in  the  ve^  words  of  the 
testiaony  given  by  the  defendant,  but  in- 
clndes  any  positive  testimony  to  a  contrary 
state  of  facts  from  that  sworn  to  by  him  on 
the  former  trial,  or  which  is  absofately  in- 
compatible with  his  evidence  or  physically  in- 
ronsistent  with  the  facts  so  testified  to  by 
him. — People  r.  Chadwick,  *  Cal.  App.  63, 
87  Pae.  384,  88S. 

[b]  Where  the  testimony  of  the  wife  of  de- 
fendant was  given  opon  the  former  trial  for 
forgery  without  objection,  and  was  proved 
by  the  evidence  of  the  reporter  on  such 
former  trial,  given  upon  the  trial  of  the 
charge  of  perjnry,  also  without  objection,  no 
error  wu  committed  in  such  proof.  Further- 
more, the  testimoBy  so  given  upon  the  for- 
gery trial  by  the  wife  of  the  defendant,  not 
objected  to  by  him,  was  admissible  against 
him  upon  the  trial  of  the  eharge  of  perjury, 
committed  in  the  forgery  case,  so  far  as  it 
wonld  tend  to  show  the  materiality  of  the 
leatimony  given  upon  the  trial  for  forffery, 
and  made  the  basis  of  the  charge  of  perjury. 
(Opinion  of  supreme  court,  on  petition  for 
transfer  of  eaose.) — People  t.  Chadwick,  4 
C«l.  App.  63,  87  Pae.  384,  8SB. 

[e]  Offered  evidence  that  the  grand  jury 
that  indicted  the  defendant  for  perjury  in 
the  former  prosecntion  bad  previously  in- 
dicted him  for  bigamy,  and  that  both  charges 
involved  the  fact  that  defendant  married 
Charlotta  E.  Newman  on  the  day  specified, 
for  the  fjurpose  of  showing  that  the  court 
had  no  junsdiction  of  the  former  perjury 
eharge,  was  properly  eicluded. — People  v. 
Collins,  6  Csl.  App.  4SE,  92  Pae.  513. 

[d]  The  court  properly  excluded  evidence 
offered  by  defendant  that  opon  the  trial  of 
the  former  prosecntioii  he  testified  that  there 
was  originally  a  contract  marriage  between 
him  and  Agnes  Newman,  sod  that  the  cere- 
mony was  only  performed  out  of  deference  to 
her  religions  scruples.  The  materiality  of  the 
testimony  in  contradiction  of  the  ceremony 
with  Charlotta  could  not  be  affected  by  the 
needleasness  of  a  ceremony  with  Agnes. — 
People  V.  Collins,  6  Cal.  App.  492,  92  Pae.  513. 

[e]  The  court  properly  rejected  testimony  to 
show  that  a  witness  had  been  guilty  of  adul- 
tery shortly  before  ofifering  herself  as  a  wit- 
ness, and  that  her  husband  administered  pun- 
ishment to  a  man  found  in  her  room.  Such 
acts  did  not  bear  opon  the  matter  in  issue.— 
People   V.   Monreal,   7   Cal.  App.   37,  93   Pac 


§  23. 


-  Walgbt  and  Bnfflclency  In  a«n- 


[n]  Where  it  appeared  upon  the  trial  of  the 
present  prosecution  that  in  a  former  prosecu- 
tion for  perjury  defendant  was  charged  with 
having  sworn  falsety  to  an  answer  in  an  ac- 
tion for  maintenance  by  Charlotta  E.  (New- 
man) Collins  as  his  alleged  wife,  that  she  was 
not  bis  wife,  and  the  fact  and  data  of  har 
marriage  to  him  were  set  forth  in  the  former 
indictment  to  which  defendant  pleaded  not 
Osl.  Dtcnt— 44S 


guilty,  the  fact  of  sneb  marriage  was  material 

to  the  issue,  and  his  false  testimony  therein 
that  he  never  married  Charlotta  E.  Newman, 
and  had  married  Agnes  Newman  at  the  time 
specified,  was  sufficient  to  support  the  ver- 
dict of  guilty  under  the  present  indictment, 
and  to  support  every  material  averment  there- 
of.—People  V.  Collins,  fi  Cal.  App.  492,  92 
Pae.  613. 

[b]  When  the  only  remaining  gronnd  for  the 
order  setting  aside  the  information  was  in- 
sufficiency of  the  evidence  to  sustain  the  com- 
mitment, that  ground  ia  not  tenable  in  sup- 
port of  the  order,  it  being  sufficient  that 
probable  cauae  appears  for  the  commitment; 
and  when  conflicting  affidavits  for  registra- 
tion made  in  1S06  and  190S  were  before  the 
magistrate,  in  the  first  of  which  defendant 
swore  that  he  was  bom  in  England,  and  was 
naturalized  tn  San  Francisco,  and  in  the  latter 
swore  that  he  was  bom  in  Ban  Francisco,  the 
magistrate  had  probable  eause  to  hold  the 
defendant  to  answer  for  perjury  in  the  latter 
affidavit.— People  v.  Coombs,  9  Cal.  App.  262, 
08  Pao.  686. 


§  24.  N«c««tt7  and  Smndaiey  of  Oorrob- 
ontlon. 
[a]  On  a  prosecution  for  burglary,  in  which 
an  acquittal  was  bad,  the  defendant  testified 
that  on  and  daring  the  entire  night  of  the 
burglary,  one  Lopes  was  with  him  at  his 
ranch  house,  at  a  distance  of  thirteen  miles 
from  the  place  of  the  burglary.  In  a  subse- 
quent prosecution  for  perjury  in  so  testify- 
ing, Lopez  testified  that  this  evidence  of  the 
defendant  was  false,  other  witnesses  teetifled 
to  having  seen  Lopez  on  the  afternoon  pre- 
ceding and  on  the  morning  succeeding  the 
night  of  the  bnrglary  at  other  places,  but 
their  testimony  was  not  inconsistent  with 
the  fact  that  during  the  night  of  the  bur- 
glary he  might  have  been  st  the  defendant's 
ranch  house.  Held,  that  the  direct  evidence 
of  the  witness  Lopez  of  the  perjury  was  not 
sufficiently  sustained  by  corroborating  evi- 
dence, within  the  requirement!  of  section  1968 
of  the  Code  of  Civil  Procedure,  to  warrant 
a  eonviction.— People  v.  Smith,  8  Cal.  App. 
68,  86  Pae.  734. 

§  27.    Trial— Initnietlona. 

[a]  Where  the  perjury  is  charged  to  have 
been  committed  upon  a  former  trial  of  the 
defendant  under  an  information  for  forgery 
of  a  telegraphic  message,  an  instruction  re- 
quested by  the  defendant  as  to  the  inauffl- 
ciency  of  the  information  for  forgery  was 
properly  refused.  Whether  that  information 
was  defective  or  not  was  a  question  to  be 
determined  by  the  court  in  which  that  trial 
was  had. — People  v.  Chadwick,  4  Cal.  App. 
63,  BT  Pae.  384,  389. 

[b]  Where  the  defendant  was  charged  with 
perjury,  in  falsely  testifying  upon  the  former 
trial  for  forgery  concerning  the  time  and 
place  of  the  eiecution  and  delivery  of  two 
telegrams  offered  In  evidence  upon  thnt  trial, 
the  court  properly  refused  a  requested  instruc- 
tion to  the  effect  that  Inasmuch  as  it  was 
shown  at  that  trial  that  the  defendant  did 
not  send  the  telegiaphie  message  charged  to 
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have  been  forged,  bnt  merelj  fnrnlahed  it  to 
the  operator  to  bs  sent  bj  telegraph,  it  wai 
Dot  m&torial  to  know  wben  and  whsre  the 
talogrami  herein  eoneidered  were  vritten. — 
People  V.  Chadwiclc,  <  CkI.  App.  63,  87  Pse. 
2S4,  389. 

[e]  Upon  B  trial  for  perjur;,  an  iDBtrnctioii 
that  it  was  for  the  jury  to  determiDe  whether 
defendant  gave  the  teetimon^  which  the  in- 
dictment charges  he  did  give,  or  anj'  portion 
of  it;  that  each  testimony  was  falee — that  ii, 
whatever  tegtimony  be  gave  in  that  action,  if 
be  gave  an;  of  gnch  testimonj;  that  tbe  tae- 
timony  be  did  give,  or  tonie  portion  of  it, 
wae  falM;  that  the  defendant,  at  the  time 
be  awore  to  aaeh  teatlmonj,  luiew  it  to  be 
faUe;  and  that  the  testimony  so  alleged  to  be 
false  was  material  to  the  isiue — taken  as  a 
whole,  could  not  give  the  jury  to  aDdentand 
that  they  conld  conviet  tbe  defendant  tor  any 
false  testimony  other  than  that  charged  in 
the  indictment. — People  v.  Chadwiek,  1  CaL 
App.  63,  67  Pac.  384,  389. 

id]  Whether  testimony  given  npon  tbe  trial 
a  caase  is  material  to  the  iesues  then  be- 
fore tbe  court  is  a  qnestion  of  law  to  be 
determined  by  the  court;  but,  as  is  sometimes 
the  case,  especially  upon  a  trial  for  perjory, 
the  materiaUty  of  the  teitimonv  will  depend 
upon  the  existence  of  otlier  facts;  and  if 
these  facts  are  controverted,  their  existence 
must  be  determined  by  tbe  jury;  and  an  ia- 
straction  to  them  that  the  existence  of  these 
facts  would,  as  matter  of  law,  render  the 
testimony  material,  and  that  they  mast  so 
'    '    '     '  ]  harmony  with  the  instruction  that 


389. 

[el  Where  certain  statements  were  set  out 
at  length  in  the  information  for  perjury, 
whieb  were  material  under  tbe  issaes  raised 
by  the  pleadings  in  the  action  in  which  the 
peiJDry  was  committed,  a  charge  to  tbe  jnry 
that  unless  it  fonnd  saeb  statements  were 
testified  to  by  the  defendant  end  that  they 
were  false,  they  should  acquit,  could  only  in 
effect  be  a  charge  that  sach  statements  only 
were  material;  and  a  farther  charge  that  if 
the  jury  found  all  of  the  statements  contained 
in  the  information  to  have  been  false  it 
shonld  convict  could  not  prejudice  tbe  defend- 
ant, if  some  of  the  statements  were  imma- 
teriel,  for  if  the  material  matters  were  estab- 
lished, the  falsity  of  immaterial  matters  could 
not  prejudice  the  defendant. — People  v.  Mon- 
real,  7  Cal.  App.  37,  93  Pac.  385. 

[f]  The  Bonrt  properly  refused  a  charge  re- 
quested by  defendant  in  relation  to  bis  cred- 
ibility ae  a  witness. — People  v.  UonreaL  7 
Cal.  App.  37,  93  Pac.  885. 

PERPETUITIES. 

Inelnde  Mtues  InaUanabla  tMfond  the  tlB*  al- 
lowed b7  law;  lestrlettoBS,  nndei  either  oonoon- 
lav  nlM  er  sutntai,  en  craMlon  ef  fntore  cenUn- 
l<nt  estates,  or  on  saipenslon  of  the  abniliiu  powai 
et  kUanatlan,  or  on  tmsti  for  teenmnlatloni  anil 
appllcatloD  of  inch  leitrlettou  te  deeds,  nuurrlio 
Mttlominte.  tnuts,  Sevlie*  and  beqnssti,  ste. 


BTATDTI  COMSTBUKD,  1  ■. 

8naPEM8I0tl  OF  ABSOLUTE  POWER  OP  ALIEK- 
ATIOH,  I  S. 

EEAI,  PEOPKBTT,  |  «. 

~^  BESTRIOTIOtTB    POB    DKFINITE    PKBIOD, 

ii. 

ACOUunLATtONa — DDBINO    HIMOBITIBS,  1 11. 

§  3.    Statota  Ooiiatni«d, 

[a]  The  limitation  of  anspensioB  of  the 
power  of  alienation  expressed  in  section  715 
of  the  Civil  Code  applies  to  all  tnuts,  whether 
of  real  or  personal  property. — Estate  of 
Spreekela,  E  Cof.  Pro.  Dee.  311. 

S  4-    Oreatlen  of  Fntoie  EiUta. 

[a]  A  trust  in  real  estate  situated  in  tbia 
■tate,_  attempted  to  be  created  by  a  will  Is 
void  if  it  either  enepends  the  power  of  alien- 
ation for  a  longer  ^riod  than  during  the 
eontinuanee  of  lives  in  being  at  the  time  of 
the  death  of  the  testator,  or  if  it  devises  the 
title  in  fee  simple  to  tmsteee  to  be  conveyed 
by  them  to  the  beneficiaries.  As  to  the  sub- 
ject matter  of  such  an  invalid  trost,  at- 
tempted to  be  created  by  the  residuary  clause 
of  a  will,  the  deceased  dies  intestate,  and  the 
property  descends  by  succession  to  his  beirs 
at  law,  subject  only  to  proper  admlniatratioD 
of  his  estate. — Campbell-Kawannanakoa  v. 
Campbell,  ISS  Cal.  201,  S3  Pac.  184. 

S  C    Snspeiuloii  of  Absolnta  Porer  of  AIl«ii- 
atlotL 
[a]  The  limitation  upon  tbe  power  of  tbe 
executrix    to    sell,   suspending    it    (or    any 
period,   is  not    tbe   character   of   suspenaion 


pie  V.  Chadwiek,  i  Cal.  App.  63,  87  Pae.  384, 


toward  the  snapenaion  of  the  power  when  ex- 
ereieed  by  those  who  hold  er  control  tbe  es- 
tate or  some  interest  therein. — Estate  of 
Campbell,  149  Cal.  712,  87  Pac  S73. 

[b]  The  property  of  a  decedent  vesta  imme- 
diately upon  his  death  either  in  his  heirs 
or  in  his  devisees  and  legatees;  and  wben 
vested,  without  limitations  to  tbe  contrary, 
the  power  of  alienation  goee  with  it  an  a 
concomitant  of  ownership.  If  the  will  vesta 
the  present  title  to  any  interest  or  estate 
other  than  in  trust,  a  provision  directly  or 
indirectly  restraining  sach  persoo  from  eJieii- 
ating  it  would  be  void  as  repugnant  to  tbe 
interest  vested.  There  is  no  invalid  suspen- 
sion of  the  power  of  alienation,  where  all  of 
the  owners  may  unite  in  the  conveyance  of 
an  absolute  fee  in  possession.  Since  the  ex- 
ecutrix has  no  interest  in  the  property,  tbe 
limitations  npon  her  naked  power  of  sale 
cannot  afFeet  this  rule. — Estate  of  Campbell, 
149  Cal.  712,  87  Pae.  573. 

[c]  A  will  making  no  devise  in  trust,  and 
creating  no  trust  otner  than  sueb  as  pertains 
to  the  office  of  eieentrix,  and  giving  her 
power  to  sell  as  executrix,  not  coupled  with 
an  interest,  and  making  limitation  npon  her 
power  to  sell  for  a  fixed  period,  which  ma^ 
extend  beyond  lives  in  being,  is  only  a  limi- 
tation upon  her  power  to  sell  such  interests 
under  the  will  without  previous  order  of  the 
eonrt,  and  cannot  restrict  her  statutory  power 
to  sell  nndar  order  of  tbe  court  wben  shown 
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to  bt  for  the  best  intereBts  of  the  estate, 
«nd  does  not  operate  to  enspend  the  power 
of  alienation  by  the  lesateee  and  benefleiaries 

Jrevided  for  in  the  will.— Eetate  of  Campbell, 
*»  Cal.  T12,  87  Pac.  673. 

[d]  Bj  the  proTJBion  for  the  benefit  of  the 
children  it  was  iniended  that  each  ehUd  waa 
to  have,  ao  long  as  he  or  she  lived,  antil  the 
youngest  child  attained  the  age  of  twenty 

J'eara,  or  wonld  have  attuned  that  age  if 
iving,  the  som  of  fifty  dollars  per  annnm  oat 
Df  the  life  interest  given  to  the  mother,  and 
that  these  snini  were  to  be  invested  for  his 
OT  her  benefit  and  remain  at  interest  daring 
that  period.  To  the  extent  itated,  It  is  an 
attempted  disposition  of  the  income  of  the 
reel  property,  and  a  direction  for  the  accuraa- 
lation  thereof.  So  construed,  there  ia  no  for- 
bidden snspenston  of  the  absolute  power  of 
alienation,  as  aueh  Hnspcnsion  is  permitted 
for  a  period  not  longer  than  during  the  eon- 
tiqnance  of  lives  of  persons  in  being  at  the 
creation  of  the  limitation  or  condition;  and 
In  the  case  of  each  child,  the  trust  for  aecum- 
nlation  cannot  continue  longer  than  during 
the  life  of  the  designated  beneficiary  in  being 
at  the  time  of  the  creation  of  the  tmet, — 
Estate  of  Haines,  ISO  Cal.  640,  89  Pac.  606. 

[e]  A  trust  under  the  will  of  a  deceased 
person  providing  for  an  absolute  contiuaanee 
thereof  for  the  period  of  twenty-flve  years 
may  br  possibility  suspend  the  power  of  alien- 
ation beyond  lives  in  being,  and  is  invalid 
and  void  under  sections  715  and  718  of  the 
Civil  Code;  and  the  title  became  vested  in 
the  heirs  of  the  deceased  testator. — In  re 
Estate  of  Fay,  S  Cal.  App.  188,  88  Pac.  1065. 

[f]  A  devise  and  beqneet  in  so  far  as  at- 
tempting to  create  a  trust  in  the  daughter's 
part  avoids  the  whole  trust  scheme,  being  an 
nndne  suspension  of  the  power  of  alienation, 
owing  to  the  uncertainty  of  the  persons  who 
ultimately  are  to  take  such  part. — Estate  of 
Spreckels,  B  Gof.  Pro.  Dec.  311. 

S  6.    Beal  Property. 

[a]  The  fact  that  some  of  the  owners  of 
interests  are  minors,  incapable  of  making  a 
conveyance,  except  by  the  intervention  of  the 
eonrt,  does  not  bring  the  case  within  the 
prohibition  of  the  code,  which  is  only  against 
limitations  imposed  open  the  power  of  alien- 
ation by  an  instmment  making  dispositions  of 
{roperty,  and  not  against  limitations  made 
y  law  upon  the  capacity  of  minors  to  convey. 
Estate  of  Campbell,  119  Cal.  712,  87  Pac.  S73. 

ib]  The  delay  incident  to  procuring  an  order 
eonrt  for  the  sale  or  confirmation  of  real 
estate,  or  by  a  direction  in  the  instrument  to 
make  a  sale  or  alienation  of  the  land  after 
a   designated   period   of   time,   Aoee   not   sus- 

Snd  the  power  of  alienation. — Estate  of 
.mpbell,  14B  CaL  712,  87  Pao.  573. 
[e]  The  power  of  alienation  ia  suspended 
when  trustees,  acting  within  the  exact  limits 
of  the  powers  granted  them,  uniting  with  the 
beneficiaries  cannot  convey  the  fee.  Hence, 
it  the  power  of  allenatian  is,  by  the  terms 
of  a  devise,  so  suspended  that  during  lives 
in  being  at  the  inception  ef  the  trust  a  fee 
may  not  be  conveyed  by  the  trustees  and  the 
beneficiaries,    then    the    trust    must    be    held 
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void. — Estate  of  Werner,  S  Cof.  Pro.  Dec, 
223. 

§  7.    BMtnctions  for  Deflnlta  Parlod. 

[a]  The  fact  that  the  trust  contemplates  a 

division  of  the  trust  estate  among  all  the 
children  of  the  son  who  shall  be  living  at 
the  termination  of  the  trust,  which  may  in- 
clude children  bom  after  the  death  of  the 
deceased  and  before  the  termination  of  the 
trust,  in  no  degree  aSects  the  term  of  the 
trust  or  prolongs  the  suspension  of  the  power 
of  alienation^Estate  of  Lux,  149  Cal,  200, 
85  Pac.  147. 

A  provision  that  the  grantee  should  not 
I  the  estate  granted  during  the  lifetime 
of  the  grantor  is  void  as  being  in  restfaiut 
of  alienation;  and  the  mere  fact  that  part 
of  the  consideration  for  the  transfer  con- 
sisted of  a  covenant  which  could  not  be 
lefjally  enforced  would  not  make  the  deed 
void.  A  deed  by  one  who  is  competent,  made 
freely  and  without  fraud,  conveys  title, 
though  the  consideration  may  fail  in  whole 
or  in  part.— Bipperdan  v.  Weldy,  149  Cal,  867, 
S7  Pae.  276, 

S  11.    AcetimnlationB— Ihuliig  IBiiorltiea. 

[a]  Under  section  724  of  the  Civil  Code, 
providing  that  the  accumulation  cannot  be 
for  a  longer  term  than  the  minority  of  the 
beneficiary,  and  section  725  of  the  same  code, 
providing  that  if  the  direction  for  accumu- 
lation is  for  a  longer  term,  "the  direction 
onl^,  whether  separable  or  not  from  other  pro- 
visions of  the  instrument,  is  void  as  respects 
the  time  beyond  such  minority,"  the  direction 
for  accumulation  here  should  be  held  valid 
in  the  case  of  each  child  for  the  period  of  his 
or  her  minority,  and  void  as  respects  the  time 
beyond  such  minority. — Estate  of  Haines,  150 
Caa.  640,  80  Pac.  606. 

PHTSI0IAN8  AND  SURaEONS. 

iBcIade  Uu  praetlM  e(  tgiodicliM,  surgeir,  den- 
tistry, or  ottwi  heaUnc  art;  edmlsilan  tc  praottcei 
registration,  eertlflestion,  and  IIcsdh  ot  practltlou- 
en;  regnlstlan  ot  protesslansl  sondact;  and  mn- 
tnU  rlihts,  datles,  and  UablUtlos  o(  phjvloiui  sad 

STAT0T0R7  PBOVIBIOKB,  1  >. 

FOAOTIOINa    WITHOUT    AOTHOBITY  —  PB08- 

BOUTtOHS.  I  e. 
REVOCATION  OF  CEBTIFIOATE,  |  S. 
ACTIONS  FOB  HEOLIOEKOB  OR  llALPBAOTIOE, 


t  COMPENSATION,  I  Id. 


110. 
ACTIONS  7 


§  3.    Statutory  Fiovlsloiia. 

[a1  Under  sections  5  and  6  of  that  act  an 
applicant  who  has  successfully  passed  the 
examination  required  by  the  state  board  of 
medical  examiners,  and  who  produces  certifi- 
cates or  licenses  to  practice  medicine  and 
surgery  granted  to  him  by  the  boards  of  ex- 
aminers of  the  District  of  Columbia  and  the 
state  of  Indiana,  is  not  entitled  to  have  a 
certificate  issue  to  him  in  this  state  in  the 
absence  of  a  showing  that  either  of  such  other 
boards  granted  licenses  "only  upon  actual  ei- 
r   that    the   legal   requirements 
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of  «itb«r  of  Bald  board*  were  at  tha  time  it 
iwued  the  certificate  in  no  degree  or  parti eu- 
Ur  lets  than  tbose  of  Califoiaia  at  the  time 
when  ench  oertiflcatei  were  pteseoted  for 
regiBtration. — Arwiae  t.  Board  of  Uedical 
Examinera,  151  CaL  499,  81  Pac.  319. 

{b]  Under  that  act  an  applicant  ia  not  en- 
titled to  a  certificate  merelj  npiui  his  u,tia- 
faetaril;  pasaing  the  examinatioa  required  b^ 
the  state  Doard.  A  diploma  or  lieenee  eominz 
up  to  the  requiiements  of  the  act  ia  eeaenti^ 
in  every  case  to  the  right  to  a  certificate. — 
Arwine  t.  Board  of  Uediool  Examiners,  151 
Cal.  499,  91  Pac.  31B. 

[e]  In  a  proceeding  for  a  writ  of  mandate 
to  compel  the  atate  board  of  medical  eiam- 
inere  to  iaane  a  certificate  to  practice  medicine 
and  aurgeij  to  an  applicant  who  had  aucceea- 
fnlly  passed  the  examination  required  by  that 
board,  and  who  bad  likewise  produced  to  the 
board  a  diploma  issued  to  him  by  a  ^tarticular 
medical  school,  the  burden  of  proof  is  on  the 
applicant  when  issue  is  taken  thereon  to  allow 
ttiat  for  the  year  in  which  the  diploma  was 
iaaued  the  requirementa  of  that  medical  ichool 
were  in  no  particular  leas  than  thoae  pre- 
scribed by  the  Aasoeiation  of  American  Med- 
ical Colleges  for  that  year.  In  the  absence  of 
such  proof,  the  diploma  is  insufficient  under 
the  requirementa  of  the  act  of  1901  to  entitle 
the  applicant  to  a  certificate. — Arwine  v. 
Board  of  Madieal  Examiners,  151  Gal.  499, 
81  Pac.  319. 

[d]  The  right  of  an  applicant  to  a  certificate 
to  piBctiee  medicine  and  surgery  in  the  state 
of  California  depends  upon  hia  compliance 
with  the  provisiona  of  the  act  of  1901  (p.  56) 
regulating  such  piactice. — Arwine  t.  Board  of 
Uedical  Examinera,  151  Cal.  499,  91  Pac.  319. 

§  e.    Pnctldng  mthont  Avtboiity— FroaecO' 
tlons. 

[a]  A  complaint  in  a  justice's  court  ebarg- 
ing  a  misdemeanor,  under  aaid  act,  which  does 
not  ahow  the  facts  required  to  constitute  a 
medical  practice  thereunder,  but  the  allega- 
tions of  which  are  entirely  consistent  with  the 
innocence  of  the  defendant,  cannot  support  a 
conviction,  and  the  defendant  will  be  dis- 
charged upon  habeas  eorpna. — Ex  parte  Qreen- 
all,  153  Cal.  767,  96  Pac.  804. 

[b]  In  order  to  bring  any  person  within  the 
penal  provisiona  of  the  act  of  March  14, 
1907,  making  it  a  misdemeanor  for  any  peraon 
to  practice  or  attempt  to  practice,  or  adver- 
tise or  hold  himaelf  out  as  practicing  medicine 
or  surgery  or  osteopathy,  or  any  other  aystem 
or  mode  of  treatios  the  sick  or  afflicted  in 
this  state,  without  having  at  the  time  of  ao 
doing  a  valid  nnrevokea  certificate  aa  pro- 
vided in  the  net,  it  must  appear  that  he  is 
engaged  in  the  line  of  work  specified  as  a 
busiuees,  or  holding  himself  oot  aa  being 
ao  engaged. — Ex  parte  Greenall,  153  Cal.  767, 
96  Pae.  804. 

[c]  The  offense  defined  in  anbdivision  10  of 
section  19  of  the  act  of  March  23,  1901,  of 
practicing  denttatry  in  the  state  without  • 
licenae,  ia  not  limited  only  to  those  who  first 
commenced   practice   in   the  state   after  the 

Sassage  of  the  act. — Ex  parte  Homef,  154  Ca]. 
55,  97  Pac.  881. 


[d]  An  information  for  the  ofteoae  defined 
a  eobdivision   10  of  section  18  of  the  act 

of  Mbrch  23,  1901,  ia  sufficient  if  it  in  effect 
alleges  that    the    defendant   was  gnilty  of 

" •-•-'--  '--'.iatry  in  the  state  without  m 

not  necessary  that  the  in- 
formation should  allege,  in  line  with  the  pro- 
viso or  exception  contained  in  section  1  of 
the  act,  that  he  did  not  have  the  lawful  right 
to  practice  at  the  time  the  act  was  passed, 
or  any  fact  or  facts  tantamount  thereto.  If 
the  defendant  had  such  right,  that  fact  is  a 
matter  of  defense. — Ex  parte  Hornet,  154 
Cal.  35S,  97  Pac  891. 

[e]  The  act  of  Uareh  23,  1901  (BtaU.  1901, 
p.  564),  entitled  "An  aet  to  insure  the  bett«r 
education  of  practitioners  of  dental  enrgery, 
and  to  regalate  the  practice  of  dentistry  in 
the  state  of  California,  providing  penalties 
for  the  violation  hereof,  and  to  repeal  an  act 
now  in  force  relating  to  the  same  and  known 
as  'An  act  to  inaure  the  better  education  J>t 

tract itioners  of  dental  surgery,  and  to  regn- 
ate  the  practice  of  dentistry  in  the  state  of 
California,  a^roved  March  12,  1SS5,'  "  is  eon- 
atitutional.  The  title  of  the  act  ia  not  defeet- 
ive.— Ex  parte  Hornef,  154  Cal.  355,  87  Pac 
891. 
§  8.    BeTOcation  of  Certlllcata. 

[a]  The  act  of  1901,  providing  for  the  revo- 
cation of  the  certificate  of  a  physician  or 
aargeon  by  the  atate  board  of  medical  exam- 
ineia  for  unprofessional  conduct,  in  so  far 
aa  it  is  valid,  rests  upon  the  police  power  of 
the  legislature  to  provide  all  reasonable  regu- 
lationa  affecting  the  public  health,  safety,  or 
moraJa;  but  anch  regulations  must  apply  to 
matters  of  conduct  on  the  part  of  a.  practi- 
tioner affecting  the  same,  and  they  must,  in 
order  to  forfeit  bis  right  to  practice  Ms  pro- 
fession, be  declared  with  each  certainty  and 
definitenesa  in  the  act  that  he  may  know  ex- 
actly what  they  are.— Hewitt  v.  Board  of 
Medical  Examiners,  148  Cal.  S90,  113  Am. 
St.  Bep.  315,  84  Pae.  39,  3  L.  B.  A.,  N.  8., 
896. 

Sb]  The  provision  of  the  statute  that  "all 
vertistng  of  medical  business  in  which 
grossly  improbable  statements  are  made" 
shall  constitute  unprofessional  conduct,  for 
which  the  medical  examiners  may  revoke  the 
certificate,  without  defining  what  statements 
shall  be  deemed  "grossly  improbable,"  and 
which  leaves  it  to  the  wtum  or  caprice  of  the 
medical  examiners,  without  but  standard  for 
their  guidance,  is  too  indefinite  and  nncer- 
tain  to  be  enforced  by  the  revocation  of  the 
physician's  certificate,  and  is  void. — Hewitt 
T  Board  of  Medical  Examiners,  148  Cal.  590, 
113  Am.  St.  Bep.  315,  84  Pac.  39,  3  L.  B.  A., 
N.  S.,  896. 

[e]  The  attempted  revocation  of  the  eer- 
tifieate  of  a  physician  under  a  void  proviaion 
of  the  statnte  will  be  annnlled  upon  eertioraii. 
Hewitt  V.  Board  of  Uedical  Examiners,  148 
Cat  590,  113  Am.  St.  Bep.  315,  84  Pae.  39,  S 
L.  B.  A.,  N.  8.,  898. 

§  10.    Actions  lor  KegHgeacs    or  Halprae- 
tlce. 
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eamplalnt  Bllef[ea  wsa  aolelj  due  to  tlie  de- 
feodant's  BBgli^enee  in  treatiog  the  plaintiff 

while  he  was  hii  attendiDg  physieian,  a  phya- 
ieian  who  waa  enbseqnently  eatled  to  attend 
the  plaintifF,  after  the  defendant  had  ceased 
attending  him  bj  reason  of  plaintifTH  refuial 
to  accept  fnrther  services  from  bim,  and  who 
made  only  one  call  on  the  plaintifF,  cannot 
be  qnestioned  as  to  his  reasons  for  having 
made  only  one  call.  And  if  in  reply  to  such 
questions,  which  ware  properly  objected  and 
excepted  to,  the  witness  testifies  in  effect 
that   the  defendant  made  statements  to   him 


deemed  prejudicial  to  the  defendant,  and  the 
eiror  in  admitting  it  may  be  taken  advan- 
tage of  witbont  a  motion  to  strike  oat.  And 
tbs  error  will  not  be  cored  by  tbe  labseqaent 
testimony  of  the  defendant  as  to  the  same 
conversation,  which  materially  contradicted 
the  testimony  given  by  such  witness. — Short 
T.  Frink,  151  Cal.  83,  90  Pae.  200. 

[b]  A  complaint  to  recover  damages  for 
alleged  negligence  of  a.  dentist,  which  avers 
that  defendant  extracted  plaintiff's  teeth,  and 
removed  them  excepting  one,  which,  by  de- 
fendant's carelessness,  negligence  and  un- 
skillfulnesB,  was  permitted  and  allowed  by 
him  to  drop  and  pass  into  plaintiff's  right 
luDg,  without  any  fault  or  negligence  on  her 
part,  to  ber  injury,  states  a  cause  of  action, 
and  is  not  ambiguous  or  uncertain. — McGehee 
T.  Schiflman,  4  Cal.  App.  50,  87  Pae.  £B0. 

§  14.    Actloai  for  OonqtenaatioB, 

[a]  In  an  action  by  a  physician  to  recover 
for  his  aervices  renderecl  in  pursuance  of  an 
express  contract,  whereby  he  undertook  to 
make  an  examination  of  the  phyBical  and 
mental  condition  of  the  defendant,  and  to 
testify  thereto  as  a  medical  expert  before  • 
commissioner,  an  answer  which  alleges  that 
by  reason  of  gross  negligence,  igno ranee  or 
carelessness  of  the  plaintiff  in  dlagoosing  the 
case,  he  falsely  testified  that  tbe  defendant 
waa  iDsane  and  that  the  defendant  was  dam- 
aged thereby,  states  a  good  defense  to  tha 
aetion,  and  should  not  be  stricken  ont.^-Coyue 
T.  Baker,  2  Cal.  App.  640,  84  Pae.  269. 

[b]  In  an  action  for  medical  services  re9< 
dered  to  defendant's  daughter  during  her  last 
illness,  in  plaintiff's  rooms,  in  which  a  wit- 
ness had  testified  tbat  the  sick-room  was  in 


was    considerably   changed    and    had    been 

cleaned  up,  a  question  whether  the  witness 
wished  "to  leave  the  impression  .  .  .  that  tbe 
rooms  had  been  in  any  way  tranafoimed  for 
■the  purpose  of  inspection,"  should  properly 
have  been  ruled  out  upon  objection  thereto; 
yet,  where  the  witness  answered  in  tbe  nega- 
tive, the  ijuestion  of  fact  whether  he  did  con- 
vey said  impression  or  not  was  for  the  jury, 
bnt  whether  he  intended  to  convey  such  im- 
pression was  wholly  immaterial,  and  the 
answer  was  harmless. — Nims  v.  Cunningham, 
8  Cal.  App.  ZSO,  96  Pae.  78S. 

fc]  Evidence  given  npon  tbe  cross-examina- 
tion of  defendant  against  bis  objection  to 
ahow  that  be  did  not  accompany  hii  daughter 


to  the  city  where  she  was  cared  for  In  plain- 
tiff's charge,  that  he  did  not  have  her  address, 
or  write  to  her,  and  did  not  visit  tbe  room 
to  which  she  was  taken,  tended  to  show  tbat 
the  daughter  was  left  in  plaintiff's  entire 
charge,  and  that  it  was  hia  duty  to  look  out 
and  care  tor  her,  and  was  not  prejudicially 
erroneous,  so  as  to  require  a  reversal  of  the 
judgment  for  plaintiff. — Nims  v.  Cunningham, 
e  Cal.  App.  250,  66  Pae.  785. 

[d]  Evidence  of  friendly  relations  between 
plaintiff's  dauEhters  and  the  daughters  of 
defendant,  and  between  tbe  two  families,  is 
relevant  to  show  why  the  plaintiff  was  em- 
ployed as  a  physician;  but  evidence  of  such 
fact  would  not  excuse  defendant  from  paying 
the  legal  obligations  incurred  for  care  of  his 
daughter,  and  was  harmless  to  tbe  defendant. 
Nims  V.  Cunningham,  8  Cal.  App.  2S0,  90  Pao. 
785. 

FLEADma. 

Indnd*  formal  st*t«m*nts  In  wilting  of  eansas 
ol  utlooa  ud  dtleniai  In  dvU  actions  In  stnsial, 
vhstlnr  prDceedlng  Mcordlng  to  tha  cosru  at  pru- 
tiee  tt  common  l*w  or  noilsr  provlsioni  ot  prsctleo 
acts,  codai  ol  prooedDre,  eta.;  lutiua.  nonliltM, 
and  infllclancy  ot  meb  itstomtnti  by  tb*  t«sp«cttvo 
putlc*,  and  aUoesUonj  ssd  danlAls  thoroln;  affida- 
vits of  elaln.  ot  merits,  and  ot  dalcnss;  szhlblta 
■nnaxsd  to  plasdlnss,  and  ooptas  of  aeeonnti  men- 
Honad  and  blUi  of  psrtlenlsii  at  matter*  sUagad  In 
plaidl&cs;  filing  and  urvleo  ot  plsadlngs  and  of 
papara  connaetel  tkoiowiai;  motion*  and  other  pro- 
oasdlngs  mlatlug  to  pleadings ;  amondad  and  snppla- 
mantal  plaidlngs:  JoUutn  of  iimo,  lisDoi,  admlssl- 
UUtj  of  STldanoa  nndar  plaadlngs;  what  coniUtutoe 
vailanea  between  allegatlont  and  proof,  and  effect 
of  laeb  vailuuai  walvar  of  abjactloiu;  and  eSaot  of 
nrdlet  and  lodgsMBt  to  euro  dalects. 

I.  FORM  AND  AI-LE0ATI0N8  IN  GEN- 
EBAL,  §9  1-26. 
n.  DECLARATION,  COMPLAINT.  PETI- 
TION OR  STATEMENT,  H  27-44. 
Za.  PLEA  OB  ANSWER,  CROSS-COM- 
PLAINT AND  APFIDAVIT  OP  DE- 
FENSE, a  45-92. 

A.  Defense*  In  Oeneral,  IS  45-56. 

B.  Dilatory  Pleas    and    Matters   Is 

Abatement,  Et  57,  58. 
C  Traverses  or  Denials,  and  Admis- 
sions.  !!  59-79. 

D.  Matters  in  Avoidance,  H  80-82- 

E.  Setoff,   Counterclaim    and    Cross- 

complaint,  3S  83-91. 
T.  Affidavit  of  Defease  or  of  Merits, 
I  92. 
IV.  REPLICATION     OR     REPLY     AND 
SUBSEQUENT  PLEADINGS,  it  63- 
98. 
V.  DEMURRER  OE  EXCEPTION,  It  99- 
131. 
TI.  AMENDED    AND   SUPPLEMENTAL 
PLEADINGS    AND     REPLEADER, 
SI  132-170. 
TIL  SIGNATURE  AND  VERIFICATION, 
13   171-177. 
Vm.  EXHIBITS,  S  178. 
II.  BILL  OP  PARTICULARS  AND  COPY 
OP  ACCOUNT,  }S  179-185. 
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i  PILING,      SEBVICB      AND    WITH- 

DBAWAL,  ;S  186-189. 
ZI.  MOTIONS,  li  190-204. 
Xn.  ISSUES,    PEOOF    AND   TABIANCB, 

iS  S05-2Z5. 
Xm.  DEFECTS        AND         OBJECTIONS, 
WAIVER   AND    AIDEH    BY    VEB- 
DICT  OB  JUDGMENT,  H  SEft-ZJS. 

L    FOBM  AND   AU.EaA.TIONS   IN   GEN- 
EBAIk 

MATTEBS    OF    TACT    ADD    CX>N0LUSI0K9    Of 

LAW,  I  a. 
UATTEKS  OP  FBESOUFTION  OB  IUPIjIOATIOK, 

I  a. 

CONCLUSIONS  OP  LAW,  1 10, 

CEBTAINTT,  DKPINITENBB8  AND  PABTICnLAR- 

ITY,  1 15, 
PLEADINQ  WBITTEIT  INSTBDUENTS,  1  IB. 

CONSTRUCTION— BULE8,  |  33. 


[a]  nitimate  facts  conBtitutiog '  the  cause 
of  action  Deed  ocly  be  stated  iu  a  pleading. 
It  is  not  lequiied  to  set  forth  evidence  dot 
conclaaions  of  law.— Hobhell  t.  Hubbell,  7 
Cal.  App.  661,  95  Fae.  664. 

[b]  The  general  allegation  of  IndebtedcesB 
states  a  mere  cODcIusion  of  law,  and  is  in- 
HufScient,  in  the  absence  of  a  atatemeut  of 
facts  iDpporting  inch  indebtedness. — Fox  t. 
Uonahau,  S  Cal.  App.  TOT,  ST  Pac  765. 

§  9.  Matten  of  Presumption  ot  Impllob- 
U<ni. 
[aj  The  allegation  in  the  complaint  that 
plaintiffs  owned  land  adjoining  the  right  of 
wajr  in  IS81,  is  not  an  aUegation  that  tbej 
owned  it  at  any  later  date.  The  presumption 
of  the  continuance  of  facts  shown  to  esiBt, 
is  merel7  a  rule  of  evidence  and  not  of  plead- 
ing, and  cannot  dispense  with  the  averment 
of  the  fact  of  coutinDed  ownership. — Herzog 
V.  Atchison-Topeka  etc.  B.  B.  Co.,  153  Cal. 
iSe,  95  Pac.  898,  17  L.  E.  A,  N.  S.,  428. 

§  10.    OoDclnsloiu  of  Law. 

[a]  Where  the  complaint  sbows  that  the 
decedent  resided  in  the  eonnty  where  the  will 
was  admitted  to  probate,  and  died  therein, 
and  that  a  decree  of  distribation  was  ren- 
dered therein,  It  must  be  presumed  that  the 
court  had  jurisdiction  to  make  the  decree; 
and  the  bare  allegation  that  the  court  did 
not  bave  jurisdiction  of  the  proceeding,  with- 
out any  averments  of  facta  saowing  the  want 
of  it,  is  of  a  mere  couelusion  of  law  con- 
trary to  the  presumption,  and  wholly  in- 
snfficient  to  overcome  it. — Del  Campo  v,  Cama- 
rillo,  154  Cal.  647,  98  Pac.  1049, 


§  16.  Certolntr,  DaOnlteiiMi  and  PartlcnlaE. 
Ity. 
[a]  The  complaint  is  not  uncertain  in  not 
informing  the  defendant  when  it  made,  dng 
and  constructed  its  works.  This  was  a  mat- 
ter peculiarly  within  the  knowledge  of  the 
defendant. — Donahue  v.  Stockton  Gas  ft  Eleo- 
trie  Co.,  6  Cal.  App.  ST6,  92  Pac.  196. 


§  19.    PlMuUng  Written  Instrnmonts. 

[aj  An  instrument  upon  which  a  cause  ot 
action  is  founded  may  be  pleaded  either  hy 
setting  forth  its  sabatanee  according  to  ita 
legal  effeet,  or  by  incorporating  a  copy  in 
the  body  of  the  complaint,  or  by  attaching 
thereto  by  a  proper  reference  a  copy  of  such 
instrument,  as  the  pleader  may  choose;  and 
if  the  allegation  is  defective  as  to  any  other 
instrument  it  may  be  aided  by  an  expreas 
reference  to  an  exhibit  for  that  avowed  par- 
pose. — Santa  Boaa  Bank  v.  Paxton,  149  Cal. 
195,  86  Pac  193. 

S  22.    Oonstrnctloa— Soles. 

[al  It  has  been  often  said  that  pleadings  an 
to  be  construed  most  strongly  against  the 
pieader;  but  the  true  and  accurate  statement 
of  the  rule  binding  upon  the  courts  is  that 
set  forth  in  section  452  of  the  Code  of  Civil 
Procedure,  that  "In  the  construction  of  a 
pleading,  for  the  purpose  of  determining  its 
effect,  lU  allegations  must  be  liberally  con- 
Btrned,  with  a  view  to  substantial  justice  be- 
tween the  parties." — Estate  of  Wickersham, 
153  Cal.  603,  96  Pac.  311. 

[b]  The  construction  of  the  complaint  mast 
be  taken  most  atrongly  against  the  pleader  ac 
to  matters  of  excuse  not  alleged.— Bristol  v. 
Hotshey,  7  Cal.  App,  738,  95  Pac.  1040. 


§  SO.  Btatemant  of  OanM  of  Action  In  Oen- 
«taL 
fa]  If  a  complaint  states  a  cause  of  action 
addressed  either  to  the  legal  or  equitable  side 
of  the  court,  it  is  good  as  against  a  general 
demurrer. — Swan  v.  Talbot,  152  CaU  142,  94 
Pac.  238,  IT  L.  B.  A.,  N.  S.,  1066. 


iplaint 


^  33,    S^arat*  Oonnts. 

[aJ  A  first  cause  of  aetion  in  the  eompta 
in  intervention,  setting  up  title  by  adve 
possession,  and  that  the  tenant  sued  is  the 
tenant  of  the  mortgagee,  which  is  separately 
stated,  cannot  aid  the  allegations  in  favor  of 
the  mortgagee  npon  a  second  cause  of  aetion, 
separately   stated,  in  which  no  ^sai 


made  part  of  the  second  c 
doption. — Cameron  v      ' ' 
App.  310,  96  Pac.  I0S5. 

§  43.    ConclnolMi  and  Prayer. 

[a]  A  complaint  in  an  action  to  foreclose 
a  street  assessment,  which  otherwise  states  a 
good  cauae  of  action,  is  not  demurrable  for 
praying  for  attorneys'  fees,  even  if  it  be  ad- 
mitted that  BQch  attornejra'  fees  cannot  b» 
conatitutionally  impoaed, — Uillsap  v.  Balfour, 
154  Cal.  303,  97  Pac.  668. 

[b]  Where  an  answer  is  filed,  the  court  may 
grant  any  relief  consistent  with  {he  ease 
made  by  the  complaint  and  embraced  tritbin 
the  issues,  and  is  not  limited  to  the  relief 
demanded  in  the  prayer.  In  sncb  case  the 
jurisdiction  of  the  court  to  giant  any  par- 
ticular relief  does  not  depend  on  the  prayer 
of  the  complaint,  but  upon  tha  isauea   made 
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and   practice,   plaintiff   is   not 

any  relief,  aimplr  becaiue  he  fails  to  prove 

that  he  ia  entitled  to  the  fall  measure  that  be 

claim*,  if  the  relief  granted  is  justified  bj  the 

pleading  and  evidence. — Union  Oil  Co.  v.  Uer- 

eantile  Beflnine  Co.,  8  Cal.  App.  769,  9T  Pae. 

919. 


A.    DEFENSES  IN  GENERAL. 
S  a.    Tinw  to  PlMd. 

[a]  Where,  during  an  'extension  of  tblrtj' 
days  in  which  to  plead,  demnr,  or  move,  plain- 
tiff itipalated  to  extend  time  to  answer  to  a 
fixed  date,  and  the  court  ordered  a  farther 
extension  of  fifteen  days,  expiring  at  a  prior 
date,  in  which  to  plead,  demur,  or  move,  plain- 
tiff could  not  take  default  during  the  life  of 
the  stipulation,  and  the  court  had  jnrisdietton 
to  determine  whether  the  stipulation  was  bind- 
ing or  was  subject  to  an  oral  contract  that  de- 
fendant should  not  demur,  and  to  determine, 
whether  rightly  or  wrongly,  that  defendant 
was  entitled  to  demnr;  and  its  order  allowing 
a  demurrer  to  be  filed  within  the  fifteen  days 
will  be  annalled  upon  certiorari. — Voorman 
V.  Superior  Court,  14S  Cal.  266,  86  Fae.  691. 

[b]  Where  the  defendant  answers  after  a 
default  which  haa  not  been  entered,  though 
oat  of  time,  and  without  leave,  his  default  can- 
not be  entered  while  the  answer  Htands.  Such 
an  answer  ia  not  a  nullity. — Lunnao  y.  Morrif, 
7  CaL  App.  710,  95  Pac.  907. 

§  61.  Pleading  Dlfforait  DofaoiM  logettwr 
— luconalAent  Dafatuas. 
[a]  The  defendant  had  the  right  to  plead 
as  many  defenses  as  he  had,  though  they  may 
be  inconsistent;  and  an  admission  made  in 
the  affirmative  defense  cannot  qualify  or  affect 
the  specific  denials  of  the  answer. — The  Snip- 
lie  Co.  V.  Smith,  7  Cal.  App.  150,  98  Pac.  1035. 


of  payment  may  be  so  applied,  notwithstand- 
ing an  inconsistent  plea  of  counterclaim  to 
which  it  is  not  applicable;  and  an  objection 
that  the  testimony  of  the  banker  does  not 
tend  to  prove  any  issue  becauae  it  does  not 
BDpport  tne  counterclaim  ia  not  tenable.  Evi- 
dence offered  must  be  considered,  if  applicable 
to  any  legal  defensea  pleaded.- — ^Light  v.  Ste- 
vena,  8  CaL  App.  74,  108  Pac.  361. 


§  68.    FlM  In  Abatement. 

[a]  Pleas  that  the  plaintiff  Is  a  married 
woman,  and  that  her  buaband  has  not  been 
joined  as  a  party,  and  that  as  a  married  woman 
•ha  had  no  legal  capacity  to  bring  or  maintain 
the  action,  are  dilatory  and  not  to  be  favored. 
And  where  the  defendant  waives  sneh  pleaa 
by  omitttng  to  set  them  up  in  the  original 


answer,  it  is  not  an  abuse  of  the  discretion 
of  the  trial  court,  after  the  trial  has  com- 
menced, to  refuse  to  permit  tbem  to  be  set 
up  by  an  amended  answer,  where  the  applica- 
tion to  amend  was  ucaecompanied  by  any 
showing  that  when  the  original  answer  was 
filed  the  defendant  did  not  know  of  the  facts 
set  up  in  the  pleaa,  or  that  the  failure  to  then 
set  them  up  was  inadvertent,  or  that  knowl- 
edge of  the  facts  waa  acquired  subsequent  to 
the  filing  of  the  original  answer. — Tingley  v. 
Times-Xfirror  Co.,  ISl  CaL  1,  S0  Pae.  1097. 

C.    TBAVEBSE3  OR  DENIALS  AND  AD- 
MISSIONS. 

NATCBB  AND  OETIOS  Of  TRAVEBBB  OR  DE- 
NIAL. I  60. 

8DFPIC1ENCT  07  DBHIALB  IN  GENERAL.  1  U. 

DENIAL  OP  KNOWLEDGE  OR  INFORMATION— 
FACTS  KNOWN  OB  WUIOH  MAT  BE 
EASILY  ASCERTAINED,  |  ST. 

ADUISaiOKS.  I  TS. 

ADUI3S10N3  BY  FAILURE  TO  TBATEKSE  OB 
DENY  IN  GENERAL,  |  IS. 

§  60.    Natnia  and  Ofllca  of  Traverse  or  Denial. 

[a]  A  conjunctive  denial  of  several  distinct 
allegations,  connected  by  the  eocjooction, 
"and,"  is  not  a  denial  of  any  one  of  them.— 
Scott  V.  Superior  Sunset  Oil  Co.,  114  Cal.  140, 
77  Pae.  817. 

§  at.    Sufficiency  of  Denials  In  OeneraL 

[a]  Denials  which  are  in  the  conjnnctivo  as 
to  several  distinct  facts  must  be  regarded  as 
evasive,  and  the  facts  thus  attempted  to  be 
denied  must  be  taken  as  admitted. — Scott  v. 
Superior  Sunset  OU  Co.,  1*4  Cal.  140,  77  Pac. 
BIT. 

f  67.  Denial  of  Knowledge  or  Information — 
Facts  Known  oi  Wblcb  may  be  Easily 
Ascertained, 
[a]  Where  the  signature  of  the  secretary 
of  the  irrigation  district  to  the  coupons  sued 
upon  was  denied  by  the  answer  of  the  treas- 
nrer,  on  information  and  belief,  no  issue  was 
raised  thereby;  but  where  said  coupon  bears 
the  lithographic  signature  of  the  secretary 
adopted  by  him,  bis  aignatore  was  sutBcienlly 
proved.— Hewell  v.  Hogin,  8  Cal.  App.  248, 
84  Pac.  lOOS. 


§76. 

[a]  Where  the  complaint  claimed  large  dam- 
ages foe  breach  of  several  contracts  by  the 
grantors  in  the  deed  of  trust  for  nondelivery 
of  hops  contracted  for  during  the  years  from 
189S  to  1S9S,  and  claimed  in  the  general  ac- 
counting of  sales  that  a  certain  quantity  of 
hops  received  were  applied  on  the  year  1895 
at  the  price  for  that  year,  and  the  answer 
joined  isene  upon  such  application  and  alleged 
that  such  hops  were  applied  upon  the  contract 
for  the  year  18S2,  for  which  no  damages  were 
claimed,  at  a  much  larger  price,  and  the  court 
foand  for  defendant  upon  that  issue,  it  was 
entirely  equitable  for  the  court  to  render 
judgment  for  damages  for  a  total  breach  of 
the  contract  for  the  year  1S95,  and  there  was 
no  admission  of  the  pleadings  which  did  not 
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f  78.  Admlatlolu  by  Fallnn  to  TnTWH  or 
Dany  In  GoioraL 
[a]  Where  a  written  eontraet,  purporting  ta 
have  been  Bi^ed  by  an  attorney  in  fact,  is 
set  np  in  the  answer  ai  a  defeoBe  to  the  action, 
and  the  ^laintifiF  doei  not  within  ten  days 
after  receiTing  a  copy  of  the  anawer  file  an 
affidavit  den^ng  the  due  eiecation  of  the 
contTact,  as  required  by  aeetion  448  of  the 
Code  of  Civil  Procednre,  the  geDuinenesa  and 
dae  execation  of  the  contract  are  admitted, 
and  the  plaintifF  cannot  on  the  trial  intro- 
duce evidence  of  a  want  of  authority  of  the 
attorney  to  sign  the  name  of  his  principal. — 
Beynolds  v.  Pennaylvania  Oil  Co.,  150  Cal. 
fi29,  89  Pac.  610. 

D.    MATTEE8  IN  AVOIDANCE. 

§  82.    Matter  to  be  SpMlally  Pleaded. 

[a]  The  defeosee  of  accord  and  satisfaction 
and  of  release  are  affirmative  defenses  and 


FOBU  AND  REQUISITES,  |  Se. 
COUNT£RGLAIU  IN  ANSWER,  |  88. 
OBOSS-COU PLAINT  AOAINST  PLAINTIFF,  |  Si. 
AOAINST  OODEPEKDAHT,   |  90. 

%  86.    Form  mi  Beiiiilaitai. 

[a]  A  counterclaim  for  damages  for  breach 
of  warrantv  of  machinery  purchased,  which 
does  not  aflege  that  it  is  the  same  aa  that 
covered  by  the  lease,  or  is  connected  with 
the  subject  of  the  action  oi  with  the  trans- 
action upon  which  the  action  is  based,  is  not 
available  under  subdivision  1  of  seetian  433 
of  the  Code  of  Civil  Procedure;  and  if  it  is 
set  up  under  subdivision  2  of  that  section 
it  must  state  a  separate  and  independent 
cause  of  action  upon  contract,  which  is  sub- 
ject to  the  same  ground  of  demurrer  as  an 
original  complaint. — Barron,  Bickaid  A  Ifc- 
Cone  V.  Wilson,  Lyon  &  Co.,  4  Cal.  App.  488, 
88  Pac  S12. 


if  the  defendant  had  had  the  continual  use 
of  the  machinery  until  the  end  of  the  term 
tor  which  it  hired  it,  in  the  absence  of  an 
averment  that  it  had  suffered  any  pecuniary 
loss  by  reason  of  the  breach. — Harron,  Bick- 
ard  &  McCone  v.  Wilson,  Lyon  ft  Co.,  4  Cat 
App.  4S8,  S3  Pac.  612. 

S  88.    Oonntardalm  In  Answer. 

[a]  A  separate  defense,  setting  np  a  breach 
of  warranty  upon  the  sale  of  specified  maEhia- 
ary,  constitutes  no  defense  to  the  cause  of 
action  for  rent  under  the  lease  of  machinery 
alleged  in  the  complaint  and  not  denied  in 
the  answer,  in  the  abaenee  of  an  averment 
that  the  two  transactions  were  connected  or 
related  to  each  other.  The  fact  that  the  de- 
scription of  the  machinery  sold  in  the  sep- 


arate defense  Is  the  same  as  that  of  the 
machinery  admitted  to  have  been  leased  eaa 
raise  no  presumption  that  it  is  the  same,  in 
the  absence  of  an  averment  of  the  identity 
of  the  two  transactions. — Harron,  Bickard  £ 
lieCone  v.  Wilson,  Lyon  *  Co.,  4  CaL  App. 
488,  88  Pae.  512. 

§  89.    OtoBS-complalnt  Against  FlalntUt, 

J^a]  A  c roes-complaint  of  the  defendant  aver- 
nng  a  tender  after  suit  of  the  same  sum 
which  defendant  refused  to  pay  before  suit, 
and  claiming  damages  for  reiusal  of  plaintiff 
to  accept  such  tender,  which  does  not  aver 
that  the  sum  so  tendered  was  the  full  amount 
then  due,  does  not  state  a  cause  of  action  in 
favor  of  the  defendant,  and  a  demurrer  there- 
to was  properly  sustained.^^eale  T.  lie- 
Carthy,  148  Cal.  61,  "82  Pac.  845. 

%  90.    Against  Oodofendant. 

[a]  Where  one  of  the  defendants  In  an  M- 
tion  involving  the  title  to  real  property  dis- 
claimed title  except  aa  to  one  lot,  to  which 
he  claimed  title,  and  with  bia  answer  filed  a 
croiB-complaint,  without  asking  perraisaion  of  . 
court,  and  besides  the  plaintiff  made  new 
parties  defendant  to  the  cross-complaint  who 
were  brought  in,  and  plaintiff  made  no  objec- 
tion thereto,  and  consented  to  the  prayer  of 
the  croas-eom plaint,  the  action  of  the  eonrt  in 
overruling  the  demurrer  of  new  parties 
brought  in  will  be  taken  as  evidence  of  the 
consent  of  the  court  to  the  cross -com  plaint, 
and  that  the  new  parties  were  bronght  in 
nnder  the  authority  conferred  upon  the  eonrt 
by  section  389  of  the  Code  of  Civil  Procednre, 
the  property  involved  in  the  crou -complaint 
being  that  to  which  the  action  related. — 
SyvertsoD  t.  Butler,  3  Cal.  App.  34S,  85  Pac 
164. 

[b]  The  effect  of  the  order  overruling  the 
demurrer  of  the  new  parties  defendant  to 
the  cross-complaint  is  the  same  aa  would  have 
been  an  order  denying  a  motion  of  the  plain- 
tiff to  strike  out  the  croaa-complaint. — Syvort- 
son  T.  BuUer,  3  CaL  App.  845,  S5  Pae.  164. 


§  92.    In  OeneiaL 

{a]  An  affidavit  of  merits,  presented  by  the 
moving  party,  stating  that  "he  has  fully  and 
fairly  stated  the  ease"  to  his  counsel,  which 
is  sufficient  in  other  respectB,  is  not  inaufficient 
becanse  it  did  not  use  the  words  "has  fully 
and  fairly  stated  the  facta  of  the  ease"  to 
his  Bounsel.  There  is  no  essential  difference 
between  these  statements.-^Eddy  v.  Hough- 
ton, e  Cal.  App.  85,  91  Pae.  397. 

[b]  A  verifled  answer  which  denies  overy 
material  allegation  of  the  complaint  ia  a  suf- 
ficient affidavit  of  merits. — Lnunnn  v.  Uorria, 
7  Cal.  App.  710,  95  Pac  907. 

IV.    BEPLICATION'  OE  BEPLY  AND  SUB- 
SEQUENT PLEADINGS. 
5  97.    Nacesatty    for    Pleading    in    B«idT— 
Oross-complalnt  and  OonntarcUlm, 
[aj  Only  damages  necessarily  resulting  from 
a  breaeh  of  contract  Ban  be  recovered  with- 
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out  ipeelkl  plesding,  Mi  if  no  other  tlum 
baminal  damBgea  neecMsrilj  lesult,  all  other 
damages  are  Bpecial  daroagea  and  mnat  be 
■peciall J  pleaded. — Harron,  Bickard  ft  Mc- 
Caoe  V.  Wilson,  Ljon  *  Co.,  4  CaL  App.  4S8, 
88  Pae.  618. 

T.     DEHTIBBEB  OB  EXCEPTION. 
NE0E8SITT  FOB  DEUURBEB,  i  lOa. 
OBODNDS  FOR  DEM0BEEB  TO  DECLAHATIOW, 

COMPLAINT,    PETITION    OB    STATEMENT, 

IN  GENEBAL,  f  106. 
DEUDKREB    TO    FLKADINS    GOOD    IN    PAST, 

HIS. 
ADMIE3I0NS  BT  DEIfUBKEB,  1 1S8. 
HEABINO    AND    DETEBUINATION    07    DEHDB- 

BER.  t  12S. 
OPEBATION    AND    EFTEOT    07    DECISION    ON 

DEMUBBEB,  I  12S. 
HonCE  or  DECISION  ON  DEUUBBEB — AMEND- 
MENT   AFTEB    DBUUBBEB     SUSTAINED, 

I  128. 
PAILUBE  TO  DEUinc,  |  111. 

S  103.    Hoc«satt7  for  Demnmr, 

[a]  Where  tbe  eomplaiut  i*  niBefeDt  as 
BgaiQst  a  general  denmrrer,  the  fact  that 
some  of  its  averments  are  uncertain  canDot 
be  considered  where  no  apeeial  demorrer  for 
nceertatnt?  was  interposed. — Watkins  t.  GIbs, 
5  Cal.  App.  6S,  89  Pae.  810. 

§  106.  Oroirnds  for  Domnirer  to  DecUiatton, 
OompUlnl^  Fstltloii  or  Statement,  In  Oen- 
«raL 

[a]  When  a  complaint  is  onintelligible,  a 
demnrrer  to  it  is  properly  snstalned. — Tibbetts 
V.  Birerside  Land  *  I.  Co.,  81  Cal,  180, 

[b]  If  no  reasonable  eicase  is  given  for 
inability  particularly  to  deacribs  the  notes 
and  mortgages  alleged  to  have  been  discoT' 
ered,  and  uneertaiDty  appears  in  sQch  descrip- 
tion, a  special  demurrer  on  that  gronod  was 
properly  sustained. — Bnrke  y.  Maguire,  154 
Col-  4Se,  08  Pae.  21. 

[e]  Wliere  there  is  no  nneortainty  or  am- 
biguity which  eonld  mislead  the  defendant  in 
pleading  to  the  complaint,  a  demurrer  on  that 
groand  was  properly  overmied. — Hurwitz  t. 
Gross,  6  Cal.  App.  614,  91  Pae.  lOB. 


S  113.  Damnirsr  to  Pleading  Oood  In  Part 
[a]  The  ground  of  general  demurrer  that  the 
complaint  in  some  count  thereof  does  not 
state  facts  snffieient  to  constitute  a  cause  of 
action,  searches  the  whole  pleading  or  the 
part  thereof  demurred  to,  and  does  not  raise 
any  matter  in  abatement  requiring  particu- 
lariEation,  with  the  single  exception  that,  in 
order  that  the  defendant  may  avail  himself 
of  the  personal  privilege  of  the  bar  of  the 


a  particular  ground  of  the  general  demurrer, 
or  it  is  deemed  waived. — Bnrke  t.  Uaguire, 
154  Cal.  45S,  9S  Pae.  SI. 

[b]  Where  a  general  demurrer  was  inter- 
posed to  the  entire  complaint,  and  not  to  the 


diTisIbte  matter  eonstttnting  tlie  untenable 
cause  of  action,  it  could  not  be  properly  sus- 
tained.— Donahue  v.  Stockton  Gas  ft  Electric 
Co.,  6  Cal.  App.  276,  98  Pae.  196. 

5  123.    AdmlMloiu  b7  Oemnner. 
[a]  TTpon  general  demurrer  to  a  complatnt, 

all  material  facts  therein  averred  are  admitted 
to  be  true,  for  the  purposes  of  the  demurrer. 
Bichards  v.  Farmers'  etc.  Bank,  7  Cal.  App. 
387,  04  Pae.  393. 

§  126.    Hearing  and  Determination    of  De- 

[a]  Where  no  leave  to  amend  the  insufflcieot 
complaint  was  applied  for,  it  was  not  error, 
or  an  abuse  of  discretion,  to  order  a  dis- 
missal of  the  action  upon  the  order  sustaining 
a  general  demurrer  to  the  complaint. — Bell  v. 
Bank  of  California,  1S3  Cal.  234,  94  Pae.  889. 


[a]  The  consent  of  a  defendant  to  the  over- 
Tilling  of  a  demurrer  to  the  complaint  is  equiv- 
alent to  a  withdrawal  of  the  demnrrer. — 
Santa  Rosa  Bank  v.  Paxton,  HO  Cal.  195,  8S 
Pae.  183. 

[b]  Where  a  demurrer  has  been  sustained  to 
a  complaint  and  leave  given  to  file  an 
amended  complaint  within  a  designated  time 
and  the  time  hae  not  expired,  the  action  is 
still  pending  in  the  Court  that  sustained  the 
demurrer,  although  no  amended  complaint  haa 
been  filed.— Bx  parte  Joutsen,  154  Cal.  S40,  B8 
Pae.  391. 

S  128.  Notice  Of  Decision  on  Demnrrer--- 
Amendment  After  Demnrrer  Soatained. 
[a]  Brief  additions  made  to  a  complaint  by 
way  of  immaterial  interlineations  do  not  con- 
Btitute  the  pleading  an  amended  complaint, 
necessitating  a  new  demurrer.  A  demurrer 
filed  to  the  complaint  prior  to  eucb  additions 
is  not  waived.— ^Flood  v.  Templeton,  148  Cal. 
374,  83  Pae.  148. 

§  131.    Failure  to  Demnr. 
{a]  An  objection  to  the  complaint  that  It 

does  not  state  facts  sufficient  to  constitute 
B  cause  of  action  may  be  urged  at  any  time 
without  demurrer. — ilood  v.  Templeton,  148 
Cal.  374,  83  Pae.  148. 

TL    AUEIfDED    ASH     8ITPPI.EMENTAI. 

FLBASINOS  AND  SEPLBADBB. 
NATUBE    or    AMENDMENTS    TO    FLEADIN08, 

IIBIM. 
BIQHT   TO   AUXND   PLEADINGS   IN   QENEBAL, 

I  183. 
AMENDMENT  AS.  OP  OOUBSE.  i  184. 
LEAVE  OP  COtJBT  TO  AMEND— AQTHOBITT  OP 

OOUBT  IN  OEHEBAL,  i  187. 

-  DI3CBETI0K  OP  COUBT,  I  ISS. 

^—  AMENDMENT   TO    OONPQBM    TO  FBOOPS, 
|1B». 

APPLICATION   POR   LEAVE    AND    DETER- 
MINATION THEREOF  IN  QENEBAL.  )  140. 

CONDITIONS  OS  GRANTING  LEAVE,  t  1*1. 

DEPEOTB  AMENDABLE  AND  TIME  OP  MAKINQ 

IN  QENEBAL,  |  141, 
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AMEIfDHEHT  OF  OOMPLAIIfT— CONDITION  OF 
OADBE  AND  TIMS  FOB  AUENDUENT, 
|14S. 

NEW  AND  DIVrSRENT  CAUSE  OP  ACTIOIT 

IN  QENERAIh  I  147. 

AUENDUBNT  OF  FLEA  OB  ANSWER — CONDI- 
TION OF  CAUSE  AND  TIUE  FOB  AUEHD- 
UENT,  {  14B. 

OFEKATION    AND   EFFECT    IN    OENE&AIi, 

I  ISI. 

AMENDMENT  OF  DBMURREB,  |  IM, 
BDPFLEUENTAL   FLSADtHO — NATUSE    OF    OF- 
FICE, I  1S9. 

§  iSlVs.    Nature  of  Amendment!  to  Flead- 

lugs, 
[a]  Amendment  to  a  pleading  U  a  correc- 
tion of  an  error  committed  in  tbe  pcogieBB  of 
a  cause-  It  ie  to  conect,  to  improve,  to  ree- 
tifj  Bomething  deficient  or  defective  in  the 
original,  not  to  snbatitate  new  for  old.  The 
principle  to  be  regarded  is,  that  where  the 
effect  of  the  proposed  "amendment"  tg  to 
state  a  proposition  contrary  to  the  position 
asBamed  in  the  original  pleading,  or  to  the 
tbeor}'  upon  irbich  the  case  has  been  tried  or 
the  litigation  conducted,  then  it  is  not  an 
amendment. — Estate  of  Sweet,  Z  Cof.  Pro, 
Dee.  4SS. 

§  132.  Bight  to  Amend  Fteadlngi  In  OoneiaL 
[a]  Amendment  to  pleadings  Ghould  be  al- 
lowed with  great  liberality;  but  an  amend- 
ment ie  not  permissible  which  affects  a  radi- 
cal change  in  the  cause  of  action  and  sub- 
stitutes new  issues  alreadr  tenderrd  and 
made  bv  the  opposite  party. — Estate  of  Sweet, 
2  Cof.  Pro.  Dee,  458. 

§  134.    Amendment  u  of  Conrs*. 

[a]  Bection  472  of  the  Code  of  Giril  Pro* 
eednre,  providing  that  "Any  pleading  may  be 
amended  OBce  by  the  party  of  course,  and 
without  Costa,  at  aoy  time  before  answer  or 
demurrer  filed,  or  after  demurrer,  and  before 
the  trial  of  the  iesne  of  law  thereon,  by  filing 
the  same  as  amended,  and  serving  a  copy  on 
the  adverse  party,  who  may  have  ten  days 
thereafter  in  which  to  answer  or  demur  to 
the  amended  pleading,"  is  to  be  liberally  con- 
strued, BO  aB  to  confer  an  equal  right  to 
amend  to  both  partiee  as  to  all  pleadings, 
but  not  so  as  to  confer  greater  rights  upon 
one  in  that  respect  than  are  accorded  to  the 
other,  or  to  work  a  hardship  on  either  party, 
or  to  interfere  with  the  progress  of  a  trial 
after  the  issues  of  fact  have  been  made.  This 
right  to  amend,  while  applying  to  the  plead- 
ings of  both  parties,  hae  its  limitation  as  to 
the  time  within  which  either  may  exercise  it 
under  the  section,  and  such  time  is  not  ex- 
tended in  behalf  of  the  defendant  beyond 
final  joinder  on  the  issnes  of  fact  in  the  caae. 
Tiogley  v.  Times-Uirror  Co.,  151  Cal.  1,  89 
Pac.  1097. 

[b]  The  proper  construction  of  that  section 
ie,  that  the  right  of  plaintiff  to  amend  his 
complaint  as  of  course  is  extended  only  op 
to  the  time  when  the  answer  of  defendant  is 
filed,  or  if  a  demurrer  is  interposed  by  de- 
fendant only  while  the  issue  of  law  islsed 
thereby   is  ondetermined.    If  the  defendant 


i  ifithotit  demurring,  or  if  Us  demorrei 
lo  rue  complaint  is  overruled,  the  right  of 
plaintiff  under  the  seetion  to  amend  as  of 
course  is  gone.  The  right  of  defendant  to 
amend  can  be  exer^sed  only  during  the  time 
that  a  demurrer  to  the  answer,  if  interposed 
by  plaintiff,  is  nndetermtned,  or  shonla  the 
plaintiff  not  demur,  then  the  defendant  is  eon- 
eluded  from  amending  as  of  course  under  the 
section  by  the  expiration  of  the  time  within 
which  such  demurrer  might  have  been  inter- 
posed. Wlien  the  demurrer  of  the  plaintiff  to 
the  answer  is  overruled,  or  the  time  has  expired 
within  which  the  plaintiff  might  have  de- 
murred to  the  answer,  the  issues  of  fact  are 
then  fully  joined,  and  the  right  of  the  defend- 
ant to  amend  under  the  section  as  of  course  is 
gone. — Tingley  v.  Times-Uirror  Co.,  151  Cal. 
1,  89  Pac.  10B7. 

§  137.    Leave  of  Gonrt  to  Amend—AntliOTitT 
of  Oonit  la  Oeneral. 

[a]  A  party  is  entitled  to  have  a  cense  tried 
at  the  date  for  which  it  is  set,  nnlesa  some 
satisfactory  reason  is  presented  for  its  post- 
ponement. An  application  for  leave  to  amend 
a  pleading,  which,  if  granted,  will  work  a  con- 
tinuance of  a  trial,  without  any  showing  why 
the  application  was  not  made  earlier,  ie  suf- 
ficient ground  for  refusing  to  allow  the 
amendment,  especially  when  it  appears  that 
the  facts  set  up  in  the  amended  answer  were 
known  to  the  defendant  at  a  sudiciently 
earlier  data  to  have  permitted  an  amendment 
to  the  answer  without  the  necessity  of  a  con- 
tinuance of  the  trial. — Manha  v.  Union  Fer- 
tUiier  Co.,  151  Cal.  581,  91  Pac.  393. 

[b]  Unless  it  be  clear  to  a  trial  court  that 
a  defective  complaint  cannot  be  amended  so 
as  to  obviate  the  objections  made  thereto,  a 
plaintiff  desiring  it  uiould  be  allowed  reason- 
able opportunity  to  so  amend- — Payne  v. 
Baehr,  153  Cal.  441,  95  Pao.  895. 

§  138.    Discretion  of  Oooit 

[a]  Where  OQ  the  trial  of  an  action  to  qniet 
title  to  the  appropriated  waters  of  a  speci- 
fied stream,  the  plaintiff,  after  a  jury  tiave 
been  impaneled,  asks  leave  to  Slo  an  amended 
eom plaint  setting  up  title  by  ap propria ti on 
to  the  mingled  and  combined  waters  of  such 
stream  and  another  stream,  in  lieu  of  his 
claim  of  title  to  the  waters  of  the  stream 
specified  is  the  complaint,  it  is  within  the 
discretion  of  the  trial  court,  under  section 
473  of  the  Code  of  Civil  Procedure,  to  allow 
the  amendment,  and  to  impose  such  terms  as 
may  be  just.  And  it  is  not  necessary  that 
the  propriety  of  imposing  terms  should  be 
ehown  by  affidavits,  where  the  motion  for  the 
amendment  is  made  in  open  court,  and  the 
defendant  resists  it  on  tlie  ground  that  if 
allowed  he  would  not  be  able  to  go  on  with 
the  trial,  and  that  a  continuance  would  be 
necessary.— Williams  v.  Uyer,  150  Cal.  714,  89 
Pac.  972. 

[b]  Where  the  original  complaint  by  a 
surety  against  the  principal  appended  a  copy 
of  a  note  stamped  "paid,"  and  showing  no 
indorsement  to  plaintiff,  was  upon  an  implied 
assumpsit,  and  a  demurrer  thereto  waa  sus- 
tained on  the  ground  that  the  cause  of  aetion 
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WM  barrul  hj  tke  ttatate  of  litnltatioDs,  with 
leare  to  amend,  and  ezcaiabte  neglect  appears 
in  failing  to  ftle  an  amended  eomjplaint  in 
tima,  and  plaintiff  presented  an  affidavit  of 
merits,  with  a  Teritted  amended  complaint,  al- 
leging that  the  note  was  sBetgned  to  plaintiff 
hj  t^e  pajee,  and  itating  a  cause  of  action 
thereon,  there  was  no  abuse  of  discretion  in 
setting  aside  the  default,  and  allowing  the 
amended  eomplaint  to  be  filed.^ — Barling  V. 
Weeks,  4  Cal.  App.  455,  8S  Pac.  502. 

[«]  Where  the  administratrix  of  the  de- 
ceased pajfee  requested  an  amendment  to  her 
answer  to  the  complaiqt  in  intervention  of  the 
administrator  of  the  deceased  benefleiar;, 
which  she  eonld  not  demand  as  of  right,  the 
discretion  of  the  court  in  refusing  it  will 
not  be  interfered  with  where  no  abuse  of  dis- 
cretion appears. — Thompson  v.  Bank  of  Cali- 
fornia, i  CaL  App.  aSO,  88  Pac.  987. 

[d]  The  discretion  of  the  eoort  was  properly 
exercised  in  allowing  the  defendant,  after 
denial  of  his  motion  for  a  nonsuit,  to  amend 
his  answer  by  setting  up  special  defenses 
other  than  those  presented  in  the  original  an- 
swer. Its  discretion  is  best  exercised  when 
it  tends  to  bring  about  a  trial  on  the  merits 
of  the  controversy  between  the  parties. — Bose 
T.  Doo,  i  Cal.  App.  S80,  89  Pac.  135. 

[e]  In  an  action  for  services,  although  a 
proposed  amendment  to  the  answer  to  set  up 
a  settlement  between  plaintiff  and  a  partner- 
ship of  which  defendant  was  a  member,  and 
payment  in  fall,  might  well  have  been  al- 
lowed so  as  to  present  the  case  npon  its 
merits,  yet  it  cannot  be  held  that  the  coart 
abused  its  discretion  in  refusing  it,  where  its 
action  was  not  prejudicial,  it  appearing  that 
the  action  was  tried  upon  tbe  theory  that  the 
settlement  was  in  issue. — Miner  t.  Eickey,  9 
Cal.  App.  *51,  90  Pae.  718. 

[f]  Where  defaulting  defendants,  after  six 
monthi,  moved  the  court  to  set  aside  their 
default,  and  for  leave  to  file  a  proposed  an- 
swer, which  was  consented  to  by  parties  be- 
fore the  court,  upon  eliminating  therefrom  a 
plea  in  abatement,  which  was  stricken  out  by 
the  court,  and  snch  defendants  agreed  to 
file  their  proposed  answer  so  changed  on  the 
•ante  day,  but  did  not  file  it  at  cJl,  and,  on 
the  next  day,  proposed  to  file  a  different  an- 
•wer,  which  was  objected  to,  the  court  did 
not  abuse  ita  discretion  in  refusing  to  allow 
the  second  answer  to  be  filed. — Younger  t. 
Uoore,  8  Cal.  App.  S37,  B6  Pac.  1093. 

[g]  In  an  action  for  damages  for  breach  of 
ft  contract  of  employment  to  perform  acrobatic 
feats  for  a  traveling  season,  at  a  weekly  sal- 
ary, and  te  furnish  a  stateroom  large  enough 
for  plaintiff's  family,  none  of  whom  were  to 
go  in  entry  or  on  parades,  when  the  contract 
was  attached  as  an  exhibit  to  the  complaint, 
and  was  signed  "Wm.  Eddy,  for  Eddy  Fam- 
ily, party  of  tbe  second  part,"  and  the  only 
tenable  ground  of  demurrer  was  for  uncer- 
tainty of  the  eomplaint  in  not  clearly  specify- 
ing whether  the  contract  is  that  of  the  plain- 
tiff or  of  the  "Eddy  Family,"  it  was  an  abuse 
of  discretion  for  the  court  to  sustain  the  de- 
murrer without  leave  to  amend,  by  averring 
who  was  the  real  party  to  the  contract. — 


Eddy  V.  American  Amnsement  Co.,  0  Cal.  App. 
m,  99  Pae.  1115. 

[b]  When  the  court  sustained  the  demurrer 
to  the  complaint  for  damages  for  breach  of 
the  incomplete  contract,  without  leave  to 
amend,  all  intendments  are  in  favor  of  the 
aetion  of  the  lower  court;  and  it  must  be 
presumed  upon  appeal,  if  the  record  does  not 
ahow  any  request  for  leave  to  amend,  that 
DO  such  request  was  made,  and  it  cannot  be 
said  that  the  court  abused  its  discretloD  in 
not  granting  such  leave. — UullHrky  v.  Young, 
9  Cal.  App.  686,  100  Pae.  709. 

S  139.    Amendment    to    Oonfomt    te 

Proof ■. 

[a]  In  an  action  for  death  caused  by  the 
defendant's  negligence,  where  the  complaint 
stated  a  cause  of  action  upon  the  tneory 
that  the  plaintiffs  were  the  only  heirs  of  the 
deceased,  and  the  defendant,  four  months 
after  filing  his  answer,  went  to  trial  with- 
out raising  tbe  issue  that  there  were  other 
heirs,  the  objection  that  all  the  heirs  had 
not  been  made  parties  was  waived;  and  it  was 
not  error  for  the  court  during  the  progress 
of  the  trial  to  refuse  an  amendment  to  the 
answer  alleging  on  information  and  belief 
the  ezistence  of  other  heirs,  so  aa  to  author- 
ize tbe  admiuioD  of  evidence  on  that  sub- 
ject, when  no  showing  was  made  in  support 
of  tbe  application  to  amend,  or  as  to  why 
the  objection  had  not  been  made  earlier. — 
Salmon  v.  Bathjens,  15E  Cal.  290,  92  Pac.  733. 

[b]  Tbe  court  had  discretion  te  allow  the 
plaintiff  to  amend  the  complaint  to  conform 
to  the  proof,  and  to  refuse  an  application  of 
the  defendants  to  set  aside  the  submission, 
and  for  a  continuance  for  further  evidence, 
and  to  file  Its  findings  and  render  judgoient 
thereon,  where  the  defendants  have  not  been 
deprived  thereby  of  any  substantial  right. — 
Yordi  T.  Tordi,  6  Cal.  App.  20,  91  Pae.  34S. 

[e}  Where  there  had  been  some  evidence  as 
to  the  bankruptcy,  the  court  had  discretion, 
after  the  parties  had  rested  their  proofs,  to 
allow  an  amendment  of  tbe  answer  to  plead 
the  bankruptcy  proceedings  in  bar  of  the  ac- 
tion.—Simpson  T.  MiUer,  7  Cal.  App.  248,  91 
Pac.  252. 

[d]  If  defendants,  by  reason  of  an  amend- 
ment to  conform  to  proofs,  claim  to  be  de- 
prived thereby  of  an  opportunity  to  present 
material  evidence,  upon  an  application  there- 
for, they  must  show  that  they  were  mis- 
led by  it,  or  prevented  from  introdncing 
evidence  to  rebut  that  upon  which  the  amend- 
ment is  based,  and  that  if  the  ease  be  re- 
opened, they  will  be  able  to  present  testi- 
mony to  overcome  such  evidence. — Hedstrom 
T.  Union  Trust  Co.,  7  Cal.  App.  278,  94  Pae. 
886. 

[el  Not  only  is  the  trial  court  warranted 
In  directing  an  amendment  to  the  complaint 
to  conform  to  the  proofs  after  submission  of 
the  cause,  but  the  court  should  do  so  when 
it  is  necessary  to  prevent  a  mistrial;  and 
where  there  is  nothing  in  the  bill  of  excep- 
tions to  show  that  the  amended  eomplaint  did 
not  conform  to  the  proofs  and  the  right  of 
recovery  was  not  thereby  changed,  tbe  court 
did  not  err  in  refusing  to  strike  it  from  tbe 
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JlIeB. — Mjen  ▼.  Holton,  9  CM.  App.  11*.  M 
Pftc.  197. 

§  140.    AppIiestloB  foi  Lean  and  Ds- 

tenotnatloii  Thenot  Is  aeneral. 

[a]  Since  ths  am  end  men  t  of  th«  Code  of 
Civil  Procedure  in  1907,  the  failuie  of  ttio 
complaiut  to  state  more  than  one  cause  of 
action  leparatelj  u  made  a  gtoood  of  de- 
marrer,  tbiis  ehaneiag  the  previous  remedy 
by  morion;  and  wbere,  since  that  change  of 
practice,  after  a  general  demniier  to  a  com- 
plaint has  been  overruled,  and  a  motion  to 
eompel  the  separate  statement  of  the  causes 
of  action  has  been  denied,  the  court  bas  ponai, 
before  judgment  has  been  entered  in  the 
eaase,  to  allow  the  demurrer  to  be  amended 
so  as  to  state  that  ground  of  demarret. — Dent 
▼.  Superior  Court,  7  Ca].  App.  6S3,  93  Pae. 
672. 

[b]  Where  tbe  complaint  shows  no  misjoin- 
der of  eauEes  of  action,  tbe  fact  that  several 
causes  of  action  were  not  separately  stated 
was  not  ground  of  demurrer,  prior  to  the 
amendment  of  1907  (page  706)  to  section 
430  of  the  Code  of  Civil  Procedure. — Huens 
V.  Cribb,  9  Cal.  App.  141,  98  Pac.  7S. 

§  141.    Conditions  on  Oraotdiif  ^aTo. 

[a]  In  granting  leave  to  file  the  amended 
complaint,  under  such  circumttaoees,  the  court 
is  limited  in  the  imposition  of  terms  to  such 
onlj  as  are  just — that  is,  to  inch  as  will  com. 
penaate  the  advene  part^  for  the  loss  or 
inconvenience  wbieb  he  will  snffer  by  grant- 
ing the  application*— and  is  not  limited  to  im- 
posing onlj  such  costs  as  might  be  properly 
taxed  in  the  case.  Within  this  role  toe  court 
may  require  the  payment  by  plaiutifl  of  the 
fees  paid  by  the  defendant  for  tbe  per  diem 
of  jurors  impaneled  and  sworn  to  try  the 
case,  the  expenses  incurred  by  the  defend- 
ant in  obtainine  the  attendance  of  witnesses 
and  in  the  employment  of  attorneys,  and  his 
own  expenses  in  attending  the  trial,  but  can- 
not, in  addition,  require  tbe  payment  to  tbe 
clerk  of  the  court  for  the  county  of  the  per 
diem  and  mileage  paid  by  and  due  from  ttie 


§  143.  Dafectx  AmondaUe  Mid  Time  of  Hak- 
ing  In  Qfln«raL 
[a]  It  is  within  the  discretion  of  tbe  trial 
court  to  permit  an  amendment  to  an  answer 
to  be  made,  and  testimony  to  be  given  there- 
on, after  the  ease  has  been  closed  and  the 
argnments  of  conn  set  had  commenced,  it  it 
deemed  the  amendment  to  be  in  the  inter- 
est of  jnstice,  and  tbe  adverse  party  is  af- 
forded an  opportunity  to  meet  the  amend- 
ment and  the  new  testimony  with  such  evi- 
dence as  it  desired  to  present. — Anglo-Cali- 
fornian  Banlc  v.  Field,  154  Cal.  613,  98  Pac. 
267. 

§  140.    Amendment  of  Complaint — Condition 
of  Cause  and  Tlma  for  Amendment. 
[a]  Tbe  right  to  amend  after  a  demurrer  Is 
filed  is  absolute  only  when  exercised  before 
the  demurrer  is  argued  and  submitted  to  tbe 


5  147.  New  and  Diaarent  Oanae  of  Ac- 
tion In  OeneiaL  . 
[a]  The  amended  complaint  setting  out  the 
change  provided  for  in  tbe  contract  did  not 
■tate  a  new  cause  of  action,  foreign  to  the 
ease,  made  in  tbe  original  complaint,  on  the 
contractor's  bond,  so  as  to  allow  a  plea  of 
the  statute  of  limitations  thereto. — People's 
Lumber  Co.  v.  Oillard,  S  Cal.  App.  435,  90 
Pac.  556. 

S  148.  Anwndmeut  of- Flea  or  Anawor— Con- 
dition of  Cause  and  Time  tor  Amendment, 
[a]  Under  section  472  of  the  Code  of  Civil 
Procedure,  a  defendant  bas  not  an  absolute 
right  to  file  an  amended  answer  at  any  time 
before  trial.  An  amended  answer  "as  of 
course"  cannot  be  filed  after  a  demurrer  to 
tlie  original  answer  has  been  disposed  of,  or 
after  the  time  within  which  the  plaintiff 
might  have  demurred,  but  did  not,  has  ex- 
pired.— Uanha  v.  Union  rertiliier  Co.,  151 
Cal.  S81,  91  Pac.  393. 

§  161.  —  Operation  and  Ettect  In  OenetaL 
[a]  The  original   complaint  was   not   before 

the  court,  and  the  sufficiency  of  the  amended 
complaint  npon  demurrer,  as  to  the  right  of 
the  plaintiff  to  maintain  the  cause  of  action 
therein  stated,  is  to  be  determined  solely  by 
its  own  allegations  without  reference  to  those 
in  the  original  complaint. — Qroom  v.  Bangs, 
1S3  Cal.  456,  96  Pac.  603. 


§  164. 

[a]  An  amended  demurrer  to  the  complaint 
supersedes  tbe  original,  and  being  the  onlj 
demurrer  is  properly  designated  as  "the  de- 
murrer" in  an  order  sustaining  "the  demarrer," 
and  the  entry  of  tbe  judgment  cannot  be 
deemed  irregular  on  tbe  ground  that  the 
amended  demurrer  was  not  passed  npon. — 
Estudillo  V.  Security  Loan  etc.  Co.,  149  CaL 
656,  87  Pac.   19. 

[b]  The  effect  of  tbe  amendment  of  the  de- 
murrer after  a  prior  demurrer  has  been  over- 
ruled is  to  revoke  the  former  order  overrul- 
ing the  demurrer;  and  the  court  bas  power, 
nnder  section  473  of  the  Code  of  Civil  Proce- 
dure, to  grant  snch  relief  for  an  excusable 
mistake  of  law  as  to  the  statutory  change  of 
the  former  practice  by  motion. — Dent  v.  Sn- 
perior  Court,  7  Cal,  App,  683,  93  Pac.  672. 


[a]  An  amended  complaint  and  a  supple- 
mental complaint,  though  both  incorporated 
into  one  document,  in  which  the  enpplemental 
complaint  is  distinguished  only  by  Doing  con- 
tained in  separately  but  consecutively  num- 
bered paragraphs,  are  nevertheless  to  be  con- 
sidered as  separate  pleadings.  The  complaint, 
whether  original  or  amended,  can  properl; 
speak  only  of  things  which  occnrred  before 
or  concurrently  with  tbe  commencement  of 
tbe  action.  But  the  office  of  the  supplemental 
complaint  is  to  bring  to  notice  things  oeenr- 
ring  after  the  commencement  of  the  action. 
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and  which  do  or  mtj  Bfleet  the  righti  u- 
■erted  and  the  relief  uked  in  the  action  u 
originally  instituted. — Calif omift  Farm  eta. 
Co.  T.  Scliiappa-Pietra,  151  C»l.  732,  81  Pae. 


Vn.    BiaNATDBE  AND  TEBIFIOATION. 

S  176.  Peiaoni  Who  DUjr  or  man  Verity 
PleadlngK 
[a]  The  manager  of  a  corporation  la  on  offl- 
eer  thereof,  and  aa  aocb  aatborized  to  verifj' 
K  eomplBint  in  an  action  bv  the  corporation. — 
StoelLton  Lumber  Co.  t.  Blodgatt,  S  C&l.  App. 
»,  ai  Pae.  411. 

5  176.  BeqolilteB  and  Snffidencr  of  Veilllca- 
Uon. 
{a]  Wliere  a  verified  answer  -was  etricken 
from  the  file  a,  bscauae  not  paged  and  num. 
bered,  and  it  was  anbaequentlj  paged,  nnm- 
bered  and  reflled,  a  reverification  was  not 
naeeiaary,  and  correction  not  changing  the 
— Buell  V.  Beckwith,  59  C^.  480, 


"vul   exhibits. 

§  ITS.    SiUUtB  Annexed  to  Pleadings. 

[a]  Ezhibita  referred  to  in  pleadings,  or  on 
which  the  action  or  pleadings  are  founded 
form  a  part  of  the  pleadings  or  record.—  ~ 


.  473,  36  Pac.  102. 


§  179.    Natnre  and  Office  of  BlU  of  ParUcn- 
ian. 

[a]  The  purpose  of  the  provisions  of  section 
454  of  the  Code  of  Civil  Procedure,  that  "it 
ia  not  necessary  for  a  party  to  set  forth  in 
a  pleading  the  items  of  an  account  {herein 
alleged,  but  he  must  deliver  to  the  adverse 

farty,  within  five  daya  after  a  demand  there- 
3r  in  writing,  a  co^y  of  the  account,  or  be 
precluded  from  giving  evidence  thereof,"  ia 
to  give  the  adverse  party  reasonable  notice 
of  the  items  constituting  the  claim  he  is  re- 
quired to  meet,  so  that  he  may  prepare  for 
trial, — Ames  v.  Bell,  5  Cat  App.  1,  89  Pac 
619. 

[b]  The  bill  of  particulars  required  is  in 
the  nature  of  an  amplideation  of  the  plead- 
ing to  which  it  relates,  and  it  is  to  be  con- 
strued as  part  of  it  for  certain  purposes;  and 
when  the  court  or  judge  orders  "a  further 
account  when  the  one  delivered  ia  too  gen- 
eral, or  is  defective  in  any  particular,"  as 
the  section  provides,  the  further  or  amended 
account  is  to  be  construed  as  an  amended 
pleading  for  certain  purposes. — Ames  v.  Bell, 
5  CaL  App-  1,  89  Pac.  619. 

$  ISl.    FnTther  or  Additional  BUL 

[a]  The  amended  and  last  bill  of  particu- 
lars ordered  by  the  court  SBpereeded  former 
bills,  and  it  may  include  items  of  the  general 
account  for  services  not  before  speciScall^ 
mentioned  in  previous  bills,  and  where  evi. 
dence  relating  thereto  was  given  without  ab- 
jection, and  DO  motion  was  mada  to  strike  it 


out  aa  a  whole,  the  evidence  as  to  saeb  items 
must  atand.— Ames  v.  BeU,  S  Cal.  App.  1,  89 


S  lS4Vi.    WaiTBT  of  ObjocUML 

[a]  Where,  after  the  fumishing  of  an 
amended  btU  of  particulars  by  order  of  court, 
the  defendant  made  no  objection  to  its  items 
for  over  five  months,  and  until  the  very  mo- 
ment of  trial,  objection  thereto  was  waived, 
and  a  motion  then  made  for  a  further  bill 
of  particulars  came  too  late,  and  was  prop- 
erly denied.  The  defendant  cannot  object 
at  the  trial  to  any  evidence  coming  within  the 
general  scope  of  the  complaint  and  the 
amended  bill  of  particulars. — Ames  v.  BeU, 
S  Cal.  App.  1,  89  Fac.  619. 


§  186.    NeceHllar  for  Filing  or  Sarrlca. 

[a]  ThoQgh  the  statute  does  not  require  it, 
the  mora  correct  practice  is  to  file  and  serve 
an  order  extending  time  to  answer. — Swift  v, 
Canovan,  47  CaL  86, 

g  187.    Time  for  Filing  or  Serrlco. 

[aj  Where  the  amended  complaint  la  the 
action  on  the  contractor's  bond  waa  filed 
within  the  time  granted  by  the  court,  bnt 
was  served  after  the  time  allowed  for  filing, 
but  before  the  filing  of  a  motion  to  strike 
the  same  from  the  flies,  there  was  no  abuse 
of  discretion  in  denying  the  motion,  where 
plaint iflf'a  a£B£avit  showed  a  case  entitling  the 
court  to  exercise  its  discretion  in  retaining 
the   pleading  under  section  473  of  the   Code 


[b]  Under  section  422  of  the  Code  of  Civil 
Procedure  as  amended  in  1907,  a  cross-cooi- 
plaint  is  designated  as  a  pleading  on  the  part 
of  the  defendant.  The  mode  of  service  there- 
of is  regulated  by  section  465  of  the  Code 
of  Civil  Procedure,  and  service  may  be  made 
apon  the  plaintiff  or  hie  attorney,  and  if  the 
plaintiffs'  attorney  has  acknowledged  aervice 
of  the  cross -com  plaint,  and  plaintiff  has  failed 
to  answer  it  within  the  time  limited,  a  judg- 
ment by  default  may  be  eutoiod  against  him 
thereupon. — Wood  v.  Johnston,  8  CaL  App. 
258,  96  Pac.  SOS. 

XL    MOTIONS. 

JUDGMENT  OK  PLEADINGS  IK  OENBRAL,  1 1B3. 

■ .  INSUFFICIENT  CAUSE  OP  AOTIOK  OB  DE- 
FENSE. 1 103. 

— —  FB1VOLOD8  OB  DEFEOrm  PLBADIKO, 
»194. 

ADMISSIONS  in  FLEADDIQ,  i  IBS. 

APPLICATIONS  AND         FBO0EEDINQ8 

THBKEOIf,  (  ise, 

BTBIKINO  OUT  PLEADINa  OB  DEFENSE  IN 
OENERAL,  I  1B7. 

S  1B2-    JodgniMit  on  Pleadings  In  OeneraL 

{a]  In  an  action  by  a  trustee  in  bankruptcy 
to  declare  invalid  a  homestead  previously  se- 
lected by  the  bankrupt  upon  an  ondlvided 
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half'intereit,  wh«r«  tli«  complaint  alleged  tlie 
proper  faote,  an  averment  baaed  thereon  that 
plaintiff  Bueceeded  to  and  became  and  U  the 
Oirner  of  the  half-intereBt  pTsviouBly  onned 
by  defendant,  ia  of  a  eonelugion  of  law,  tha 
denial  of  which  raised  no  ibhub,  and  where 
the  answer  presented  no  iiBue  of  fact,  judg- 
ment wsB  pioperlj  rendered  for  plaintiff  npon 
the  pleadioga. — Schoonover  v.  Blimbaum,  118 
Cal.  S18,  83  Pac.  99». 


§  193.    ' InanlBclaitt  OuM  of  Aetton  ot 

Dttfeuae. 

[a]  A  motion  for  judgment  on  the  pleading* 
ean  be  properlr  granted  onljr  where  the  com- 
plaint la  Bumcient  to  warrant  the  relief 
songht,  and  the  answer  presenta  nothing 
either  bj  wajr  of  denial  or  new  matter  to  bar 
or  defeat  the  action. — 8t.  Uarfi  Hotpital  T. 
Perry,  152  Cal.  338,  92  Pac.  864. 

[b]  Where  it  appeared  upon  tha  trial  that 
the  deniaia  of  the  answer  were  of  mere  eon- 
claaioDB  of  law,  and  that  an  affirmative  de- 
fenve  to  tha  original  action  on  the  ground 
of  colluBion,  which  failed  to  show  the  facts 
constituting  it,  or  to  ahow  that  there  waa 
•n^  defense  to  the  original  action  or  any 
ability  to  supply  npon  a  new  trial  evidence 
alleged  to  have  been  suppreBsed  at  the  former 
action,  states  no  defeose,  and  where  the  de- 
fendant elected  to  stand  npon  the  answer, 
a  judgment  npon  the  pleadings  was  properly 
rendered. — Bailey  v.  Aetna  Indemnity  Co.,  5 
Cal.  App.  7*0,  Bl  Pac.  418. 

§  194.    FilToloiia  or  DefMttTo  Pleading. 

[a]  Where  an  unverified  answRr  is  filed  to 
a  verified  complaint,  denying  generally  each 
and   every   allegation   of   the   complaint,   the 

filaintiff  IS  entitled  to  jadgment  on  the  plead- 
ngs,  and  is  not  limited  to  striking  the  insuffi- 
cient answer  from  the  files. — Stockton  Lum- 
ber Co.  T.  Blodgett,  S  CaL  App.  S4,  84  Pae. 
441. 

S  196.    Admlsalaoi  la  Pleading. 

[a]  In  BD  action  upon  promissory  notes  bear- 
ing no  interest,  and  payable  upon  demand, 
where  It  was  alleged  in  the  complaint  that  a 
eontemporaueoDS  agreement  was  made  be- 
tween the  maker,  payees  and  a  third  person, 
thst  the  notes  should  be  placed  in  escrow  with 
tnch  third  person,  and  not  delivered  nor  ne- 
gotiated until  the  death  of  the  maker,  or  at 
the  end  of  a  fixed  period  if  he  should  live 
so  long,  and  bis  death  was  alleged  before 
the  expiration  of  such  period,  the  complaint 
shows  on  its  face  that  the  cause  of  action 
was  suspended  until  final  delivery  of  the 
notes,  and  that  the  statute  of  limitations  did 
not  begin  to  run  until  the  death  of  the  maker; 
and  where  the  answer  admitted  the  allega- 
tion of  the  complaint  showing  that  the  cause 
of  action  was  not  barred,  and  merely  pleaded 
the  statute  of  limitation,  judgment  was  prop* 
erly  rendered  for  plaintiff  upon  the  pleaainga, 
Daniels  v.  Daniels,  3  Cal.  App.  294,  S5  Pae. 
134. 

§  190.    AppUcaUona    and    Pioceedlsga 

Thereon. 

[a]  Where  an  nnverifled  answer  is  filed  to  a 
verified  complaint,  k  motion  by  the  plaintiff 


for  judgment  on  the  pleadings  Is  In  the  na- 
ture of  demurrer  to  the  answer,  and  the  court 
has  discretion  upon  the  hearing  of  the  mo- 
tion to  permit  the  defendant  to  file  an 
amended  answer  properly  verified.  Whenever 
a  defect  in  a  pleading  is  pointed  out,  and  the 
party  filing  tne  pleading  satisfies  the  court 
of  his  ability  to  obviate  it,  the  court  should 

S'ant     him     leave     therefor. — Bergerow     t. 
aikei,  4  Cal.  App.  169,  87  Pae.  246. 

i  197.    StrlUag  Ottt  Plokdlng  or  Dsfaaae  la 
OensraL 

[a]  Where  the  defendant  baa  answered  after 
default  which  has  not  been  entered,  the  proper 
practice  is  for  the  plaintiff  to  move  to  strike 
the  answer  from  tne  files,  tbongh  be  is  not 
entitled  aa  of  light  to  hare  it  stricken  out. 
The  discretion  to  do  this  is  lod^d  in  tha 
court,  which  haa  absolute  power  either  to  re- 
tain the  answer,  or  to  permit  another  to  be 
filed,  or  pursue  whatever  course  the  jostiea 
of  the  ease  may  require. — Lunnnn  v.  Uorria, 
7  Cal.  App.  710,  96  Pae.  907. 

[b]  The  proper  mode  in  which  to  meet  an 
Insufficient  cause  of  action  in  the  complaint 
in  intervention  is  by  demurrer,  and  not  by 
motion  to  strike  out  the  insufficient  causa  of 
action. — Cameron  T.  Ab  Quong,  8  CaL  App- 
SIO,  BQ  Pae.  102£. 

Xn.     ISSUES,  PBOOF  AND  VABIAHOE. 

SOOFX  OF  ISSUES.  |  309. 

ILLTTERS   TO   BE   PBOTSD— ALLEOATIOHS    IH 
OENESAL.  1  aOS. 

ADMIB310NB     BT     FAJLUBI     TO     DStTT, 

f  30ft. 

OONTORUITT    TO    PLEADIKOS    IH    QBil- 

2RAU  i  319. 

OENERAIi      I88IJS  OB  OENEKAL  DBNIAI,, 

1314. 

SETOFF   OK   OOUNTEROLAtH.    1 318. 

TABIANCE      BETWEEN      ALLEOATIONS      Ain> 

PROOF  IN  &BNERAL,  i  318. 

EXTENT     OF     TABIANOB     IN     OENKBAL, 

1331. 

§  206.    Seopa  of  Issnes, 

[a]  Under  the  system  of  practice  in  this 
state,  a  general  denial  is  equivalent  to  tb« 
general  issue  at  common  law,  and  such  a  pies 
does  not  put  iu  Issue  the  plaintiff's  title  to 
sue.— White  v.  Moses,  11  CaL  6S. 

[b]  Where  the  tme  name  appeared  In  the 
cross-complaint  seeking  affirmative  relief 
against  tne  plaintiff,  and  plaintiff  answers 
thereto,  It  seems  that  such  cross- complaint  and 
answer  present  a  direct  issue,  even  if  tho 
complaint  were  not  amended. — Blackburn  t. 
Buckaport  etc.  B.  B.  Co.,  7  Gal.  App.  649, 
95  Pae.  668. 

§  206.  Matters  to  ta  Proved— AUegatioiu  la 
QeueraL 
[ft]  Treating  the  general  ftyemient  of  want 
of  jurisdiction  as  sufficient,  when  the  answer 
took  issue  upon  it,  and  denied  any  want  of 
jurisdiction,  the  burden  rested  npon  the  plain- 
tiff to  prove  faeta  showing  it,  and  where  no 
ancb  proof  was  shown,  the  jurisdiction  i 

be   sustained.— Del   Campo   r    " ="" 

Cal.  617,  B8  Pae.  1049. 


.  Camarillo,  15* 
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[b]  The  averment  of  the  eomplaint  that  tbe 
exeeutora  had  the  aueraed  propertj  in  their 
possession  and  control  in  saia  eitj  at  the 
time  stated  ii  of  the  ultimate  fact,  to  prove 
which  it  ma;  be  necesBarv  to  show  in  evi- 
dence that  the  laid  decedent  died  in  said 
eitf. — City  of  Los  Angeles  v.  QIaHell,  4  C'al. 
App.  13,  87  Pae.  2U. 

S  209.    Admlsalons  b?  F»Uiu«  to  Deny. 

[a]  Where  the  complaint  alleges  that  the 
orders  drawn  by  the  trastee  for  the  contract 
price  were  "in  dne  form,"  and  sneh  allega- 
tion was  admitted,  no  proof  or  findings  in 
that  regard  were  noceBsary. — Escondido  Lum- 
ber etc.  Co.  V.  Baldwin,  2  Cal.  App.  60S,  ii 
Pae.  284. 

{b]  The  plea  of  the  statute  of  limitations, 
taken  in  connection  with  the  faUnre  to  deny 
the  allegations  of  the  eomplaint,  was  not  ad- 
mitted, it  being,  ander  the  eirfum stances,  in 
the  nature  of  an  erroneous  eoncluEion  of  law 
from  the  facts  alleged  and  admitted. — Daniels 
V.  Daniels,  3  CaL  App.  E94,  85  Pae.  134.     > 

§  213.    Oonf  onnltjr  to  Pleadlnsa  Is  Ovi- 

eial. 
[a]  Where  no  issue  was  tendered  by  the  de- 
fendants se  to  any  violation  of  plaintiff's 
duty  as  a  depositary  of  the  horses  for  hire, 
all  testimony  received  with  reference  to  the 
nse  or  retention  of  the  horses  by  plaintiff, 
after  the  offer  to  return  them  was  refnsed 
by    defendants,    was    immaterial    nnder    the 

Sleadinga. — Sierra  Land  etc.  Co.  v.  Brickei, 
CaL  App.  IfiO,  85  Pae.  666. 

i  214.    Oenenl  Imie  or  Oe&erkt  Denial. 

[a]  Nearly  every  defense  is  admissible  un- 
der a  plea  of  nonassumpsit. — Meredith  T. 
Santa   Clara   Min.   Aian.,   66   Cal.   17S. 

[b]  Although  payment  wag  not  pleaded  in 
the  answer,  it  may  be  proved  in  this  state 
under  a.  general  denial  to  an  unverifled  com- 
plaint, which  tendeia  only  the  general  issue. — 
Brook!  V.  Ardiizoue,  9  Col.  App.  215,  98  Pao. 


g  216.    Setoff  01  Ootinterclalm. 

[a]  When  there  has  been  no  opportunity  to 
plead  a  cross-demand,  it  may  be  proved  with- 
out pleading  it.— Hart  v.  Cooper,  47  Cal.  77. 


the ""  complaint,  the  plaintiff  cannot  recover 
upon  proof  of  another. — Viaher  v.  Wilbor,  S 
Cal.  App.  362,  90  Pae.  lOflS,  91  Pae.  412. 

§  221.    Extent  of  Variance  la  OenataL 

[a]  Conceding  that  damages  may  be  esti- 
mated as  of  the  date  of  the  trial,  the  evi- 
dence adduced  as  of  that  time  can  have  no 
effect  to  support  the  judgment,  where  there 
Is  no  corresponding  ^legation  In  the  com- 
plaint, nor  finding  as  to  what  the  property 
would  be  worth  without  the  obstraction  at 
the  time  of  trial. — McDougald  v.  Southern  Pa- 
cific B.  B.  Co.,  B  CaL  App.  236,  9S  Pae.  fiSS. 


Zm.  DEFEOTS  AND  OBJECTIONS, 
WAIVES  AND  AIDEB  BT  VEBDXOI 
OB  JXnWMBHT. 

§  228.    FleMUng  of  AdTarw  Party, 

[a]  An  answer  averring  that  a  great  part 
of  the  insured  fnrnitnre  was  removed  by  the 

Elaintiff  before  the  fire  from  the  houses  where- 
1  it  was  insured,  whatever  effect  it  might 
have  to  cure  the  defective  eomplaiut  as  to 
the  furniture,  does  not  have  any  effect  to 
cure  the  defective  allegations  as  to  the  dwell- 
ing-houses,— Arnold  v.  American  Ins.  Co.,  148 
C»X.  6Q0,  84  Pae.  1S2. 

[b]  When  the  plaintiff  has  failed  to  state 
material  facts  in  his  complaint  so  that  no 
cause  of  action  is  set  forth,  but  these  very 
facts  are  supplied  by  the  averments  of  the 
answer,  the  omission  is  immaterial  and  the 
defect  cured. — Nolan  v.  Fidelity  and  Deposit 
Co.,  2  Cal.  App.  1,  82  Pae.  1119. 

[e]  In  aji  action  on  a  sta^  bond  on  an  ap- 
peal from  a  judgment  of  a  justice's  court,  the 
rendition  of  the  judgment  is  pleaded  only  by 
'way  of  inducement  to  the  giving  of  the  bond, 
and  an  allegation  that  "judgment  was  ren- 
dered," etc.j  instead  of  "judgment  was  duly 
made  and  given,"  etc.,  is  suflScient. — Nolan  v. 
Fidelity  and  Deposit  Co.,  2  Cal.  App.  1,  62 
Pae.  1119. 

§  231.  Waiver  of  Objocttmu  or  Want  There- 
of— Te^mlcal  Defects  nod  Objectdoni. 
[al  While  the  averment  that  an  act  has  been 
"dnly"- performed  is  ordinarily  a  legal  con- 
clusion, yet,  in  the  absence  of  a  special  de- 
murrer or  objection  on  that  ground,  it  is 
sufficient  to  authorise  evidence  thereupon; 
and  if  the  parties  try  the  issue  without  ob- 
jection, tie  J  cannot,  after  decision,  contend 
that  the  issue  was  not  before  the  court  for 
decision,  especially  where  the  answer  aver- 
ring that  it  was  not  duly  performed  supple- 
ments the  averment  with  probative  facts  in 
support  thereof. — Pacific  Paving  Co.  v.  Dig- 
gins,  4  Cal.  App.  240,  87  Pae.  415. 

5  242.  Objectlona  to  Evidence  aa  not  ^ntbln 
lames  or  on  <toonnd  of  InsnlBclencjr  of 
Pleadings  or  VarUnce. 

[a]  The  plaintiff  must  recover,  if  at  all, 
upon  the  cause  of  action  alleged,  and  not 
upon  some  other  cause  of  action  which  may 
be  developed  in  the  proofs;  and  where  there 
is  a  failure  to  prove  the  cause  of  action  al- 
leged, and  another  is  proved,  if  the  plaintiff 
does  not  obtain  leave  so  to  amend  his  com- 
plaint as  to  make  it  conform  to  the  proofs, 
the  defendant  may  have  his  nonsuit,  though 
the  testimony  to  a  different  cause  of  action 
was  admitted  without  objection. — Bailey  v. 
Brown,  4  Cal.  App.  515,  88  Pae.  513. 

[b]  In  an  action  for  breach  of  promise  of 
marriage,  where  the  eomplaint  alleged  that 
defendant  agreed  to  marry  the  plaintiff  upon 
her  reqnest  at  any  time,  and  the  proof  showed 
that  he  agreed  to  marry  her  after  and  not 
before  the  death  Of  her  mother  who  is  still 
living,  there  is  an  essential  difference  be- 
tween allegation  and  proof,  which  entitles 
the  defendant  to  a  nonsuit  on  the  ground  of 

and  failure  to  prove  the  contract 
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alleged,  thoogh  S  parti enlftr  gronnd  wu 
■tated  bj  the  trial  judge  which  is  not  here 
patsed  npon. — Bailev  v.  Brown,  i  Cal.  App. 
515,  8S  Pae.  618. 

[e]  In  mandamus  to  compel  a  water  eom- 
pan;  to  aupply  the  petitioner  with  water,  the 
absence  of  avecmenti  in  the  petition  was 
supplied  by  avermenta  in  the  answer  of  the 
water  company  that  it  waa  organieed  to  sup- 

athe  inhabitanta   of  the   town   with   para, 
ih  water,  and  that  it  undertook  to  aup- 


eauied  to  be  dug  and  conatroeted  wells,  tun- 
nels and  reseivoirs,  with  maina  and  pipe-lines 
leading  therefrom  to  the  houses  within  said 


PLEDQXS. 

inelnOa  dallnrr  of  poH«wlan  at  p«r*oaU  pro^ 
•ity  a*  MsniltT  tor  ftjnuBt  at  ooniy  or  pnfaim- 
viea  at  oontraeta  or  othar  obUfatlona  In  canaral; 
lutun,  raqnliltvi,  Inddants,  opuMloa.  uid  allvefr 
af  ineh  dallTsij;  avUeuM  itlaUof  tharate;  rl^liu, 
dnUu,  anl  lUblUtUi  of  Ui*  puUti  ai  lictwaui 
UismaBlni  and  u  to  atbinj  <xtlngnuluD*nt.  mlvtr, 
er  ralaaie  of  liao;  aale  af  propartf  tor  anforounant 


AN 


ISO. 


ENfOSCEME.VT— REMEDIES    OF    PLEDGEE    IN 
GENERAL,  t  Bl. 

ACTIONS  OS  DEST  SECURED.  |  S9. 

PURCHASE  BT  PLEDOEB,  |  89. 

ACTIONS  TO  FORECLOSE,  |  Bfi. 


[a]  Whsre  it  appears  that  a  transfer  of  one- 
half  of  the  stock  in  a  corporation  by  plaintiff 
to  defendant  was  eontemporaneoua  with  a 
right  given  to  repurchase  the  same,  that  th« 
stock  had  a  substantial  value,  and  that  de- 
fendant neither  paid  nor  agreed  to  pay  any- 
thing in  conaideration  of  its  transfer  to  him, 
that  none  of  plaintifTs  existing  liabilities  at 
a  atoekholder  were  canceled  or  aaaumed  by 
defendant^  and  aa  a  condition  of  the  retrans- 
fer  plaintiff  waa  to  pay  one-half  of  the  money 
which  a  bank  had  loaned  or  wonld  loaa  the 
company,  further  security  being  given  for 
future  loans  to  the  company,  the  transfer  of 
the  stock  is  to  be  deemed  a  pledge  and  not 
a  sale  thereof.— Keif  er  v.  Uyers,  5  CaL  App. 
666,  61  Pac.  163. 

§  S.    Uortgage. 

ia]  Every  contract  by  which  the  possession 
pereonal  property  is  transferred  aa  secur- 


ity only  la  deemed  ■  pledge;  and  the  very 
fact  that  the  pawnbroker  took  poaseaaion  of 
the  property  as  a  pledge,  and  relied  upon  it 
aa  such,  negatives  the  eoneeption  of  a  chat- 
tel mortgage. — Levinaon  t.  Boaa,  ISO  Cat  1S5, 
es  Pac  S25. 


[a1  The  note  and  mortgage  held  by  th« 
pledgee,  being  "things  in  action,"  are  snb- 
jects  Of  lien  without  change  of  posseaaion, 
and  not  being  dependent  npon  poaaeaaion,  the 
redelivery  of  them  to  the  bank  for  collection 
did  not  extinguish  the  lien. — Merced  Bank  T. 
Price,  9  CaL  App.  177,  98  Pao.  383. 

§  17.    Wtint  or  Iiom  of  Ll«n. 

[a]  Under  section  &9II  of  the  Civil  Code, 
providing  that  "a  lien  is  extinguished  by  the 
lapse  of  time  within  which,  nnder  the  provi- 
siont  of  the  Code  of  Civil  Proeednre,  an  ac- 
tion can  be  brought  upon  the  prineipaJ  obli- 
Sption,"  the  lien  of  a  pledge  ia  extinguished 
y  Buch  lapse  of  time,  and  thereafter  no  af- 
firmative aetion  can  be  maintained  on  the  part 
of  the  pledgee  to  enforce  his  lien. — Pnekhaber 
Henry,  152  CaL  419,  125  Am.  St.  Eep.  75, 


DISTINGUISHED  FROU  OTHER  TRANSACTIONS 

IN  OEHERAL,  |  3. 
U0RTQAQE,13. 
DELIVERY  AND  POSSESSION— THINGS  IK  AO- 

TION,  I  BU. 
WAIVER  OR  LOSS  OF  LIEN,  |  IT. 
EKTOBCEMENT       OP       BIOHT        OP       ACTION 

FLEDOED  AND  FAILURE  TO  OOLLEOT  OB 

FIX  LIASILITT,  I  20. 
CONVERglON,  i  93. 

TRANSFER  OF  DEBT  OB  PLEDGE.  1  IB. 
RETURN  OP  PROPERTY  ON  PAYMENT.  1  SB. 
REDEMPTION— ACTIONS  TO  REDEEM  AND  FOB 


93  Pac  114. 

§  20.  Enforcement  of  Blgbt  of  Action 
Fled«»d  and  Fallnra  to  C^lect  or  Fix  U»- 
billty. 

[a]  Where  tba  pledgee  of  a  poliey  of  lif* 
i  USD  ranee  after  the  death  of  the  beneficiary 
brings  an  action  against  the  insurance  com- 
pany to  recover  the  amount  due  on  the  pol- 
icy and  the  company  pays  the  same  into 
court,  and  the  personal  representative  of  the 
beneficiary,  who  is  made  a  party  defendant. 
files  a  erosa- complaint  claiming  to  be  entitled 
to  the  fund  on  the  ground  that  the  indebt- 
edness due  the  pledgee  is  barred  by  the  atat- 
Dte  of  limitations,  the  case  so  presented  ia 
the  same  aa  that  of  a  pledgor  or  his  aneee*- 
■or  seeking  to  recover  posaession  of  the 
pledged  property  from  the  pledgee  wUhont 
paying  the  debt  for  which  it  ^waa  pledged. 
The  moce^  so  paid  into  court  takes  the  place 
of  tbe  policy  hold  in  posaeasion  of  the  pledgee, 
and  for  all  the  parposes  of  the  action  should 
be  deemed  to  be  m  his  poasession. — Pnekhaber 
v.  Henry,  152  Cal.  410,  125  Am.  St.  Bep.  75, 
S3  Pac  114. 

[b]  Under  section  3006  of  the  Civil  Code,  tbe 
pledgee  of  a  poliey  of  life  insuraoee  has  the 
right  to  collect  from  the  inanrer  the  amount  ' 
of  the  policy  when  It  falls  due. — Puckhaber 
v.  Henry,  152  CaL  419,  125  Am.  St.  Bep.  75, 
93  Pac.  114. 

§  22.    ConTersKm, 

Sa]  ThoQgh,  by  the  terms  of  subdivision  1 
section  2368  of  the  Civil  Code,  a  factor  or 
mere  agent,  who  is  in  poesession  of  property 
with  power  to  sell  it,  has  no  authority  to 
transfer  it  by  way  of  pledge,,  yet  aection 
2991  of  that  code  was  enacted  for  the  pur- 
pose of  protecting  a  pledgee  who  deala  witb 
a  possessor  of  the  property  on  the  faith  th«t 
he  is  the  owner,  if  the  real  owner  has  sJ- 
kwed  the   pledgor  to  aunma   the  apparent 
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omieTship,  and  bai  done  to  for  the  purpoEa 
«f  making  any  transfer  of  it.  The  pledgeo 
mnst  thow  the  exiBtenee  of  these  conditions, 
as  well  as  good  faith,  before  he  can  claim  a 
title  superior  to  that  of  the  owner. — Ahron 
Cereal  Co.  t.  Tirst  NaUonal  Bank,  3  CaL  App. 
1B8,  84  Pac.  778. 

%  23.    Ttatufer  of  D*M  or  Pl«dge. 

[a]  Where  the  owner  of  a  note  pledged  U 
to  a  bank,  with  power  to  collect  and  pay 
the  nota  secured  to  a  third  party,  and  the 
leaidue  to  the  pledgor,  who  subaeqnently 
bought  personal  property  from  respondent, 
and  gave  him  a  note  therefor,  under  an  agree- 
ment with  the  bank  that  the  collateral  note 
should  aJao  stand  aa  a  further  pledge  for  its 
payment,  and  the  pledgor  afterward  aBsigned 
the  pledged  note  to  appellant,-  appellant's 
rights  as  assignee  are  subject  to  the  second 
pledge.  He  cannot,  bv  avoiding  inquiry  as 
to  the  extent  of  the  pledge,  occupy  the  posi- 
tion of  an  innocent  purcbaser  without  notice 
as  against  the  second  pledgee. — Ladd  v.  My- 
ers, i  CaL  App.  352,  ST  Pac.  1110. 

$  28.    BMnm  of  Froportr  on  Payment. 

[a]  That  section  is  applicable  alike  to  mort- 
gages and  pledsea  and  was  not  designed  to 
prevent  the  application  of  the  equitable  prin- 
ciple which  has  always  been  recognized  as 
warranting  conrts  in  refusing  to  aid  the 
debtor  in  the  recovery  of  possession  of  his 
property  from  the  mortgagee  in  possession 
or  pledgee,  or  in  removing  any  cloud  npon 
bis  title  created  by  an  instroment  in  writ- 
ing given  as  security  without  paying  his  debt. 
Consequently,  and  notwithstanding  tbat  sec- 
tion, a  pledgor  cannot  recover  possession  of 
the  pledged  property  without  paying  his  debt, 
although  the  debt  be  barred  by  tne  statute 
«f  limitations.  (Mutual  Life  Ins.  Co.  v.  Pa- 
cific Fruit  Co.,  142  Cal.  477,  76  Pac.  67,  ao 
fat  as  it  holds  to  the  contrary,  is  overruled.) 
Puckbaber  v.  Henry,  152  Cal.  119,  125  Am. 
St.  Eep.  75,  93  Pac.  114. 

[b]  Where  it  appeared  that  the  defendant 
refused  to  account  to  plaintifF  for  bonds,  and 
refused  to  recognize  his  right  to  redeem  them, 
such  conduct  obviated  any  supposed  neces- 
sity for  a  tender  of  the  debt  under  section 
515  of  the  Civil  Code. — Lowe  v.  Ozmon,  3 
Cal.  App.  3S7,  86  Pac.  729. 

I  Bedeom  and 


property  haa  passed  oat  of  the  possession 
and  control  of  the  pledgor,  and  that  it  has 
not  the  ability  to  perform  the  contract  of 
pledge  or  to  comply  with  a  decree  for  spe- 
cific performance  thereof,  and  which  does  not 
allege  that  defendant  has  other  sufficient 
shares  of  pledged  stock  in  its  possession  oat 
of  which  performance  might  be  adjudged,  and 
does  not  allege  a  tender  of  the  amount  sC' 
cnred  by  the  pledge,  or  any  offer  to  per- 
form tbe  contract  on  plaintitTs  part  the  pre- 
cise amount  of  which  is  shown  in  the  com- 
plaint, fails  to  state  a  cause  of  action  for 
"ideroption. — Bell  v.  Bt 
al.  S34,  94  Pac.  S89. 
Oal.  Difait — 147 


[b]  The  prayer  for  an  accounting  of  the 
value  of  the  pledged  property  is  immaterial  to 
either  cause  alleged.  The  cause  of  action, 
whether  legal  or  equitable,  is  determined  by 
tbe  sufBolency  of  tbe  allegations  of  the  com- 
plaint. Any  accounting,  if  bad,  would  be 
merely  incidental  to  a  main  cause  of  actios, 
if  any  were  stated,  and  snch  incidental  re- 
lief cannot  be  granted,  without  reference  to 
any  cause  of  action. — Bell  v.  Bank  of  Cali- 
fornia, 153  Cal.  E34,  94  Pac.  8S9. 


[a]  Where  a  policy  of  life  inauraoce  pro- 
vided for  a  paid-up  policy  in  a  less  amount, 
in  case  of  nonpayment  of  premiums,  and  it 
being  payable  to  the  wife,  the  husband  and 
wife  assigned  to  a  bank,  to  secure  the  hus- 
band's debt  thereto,  "said  policy,  and  all  our, 
and  each  of  our,  rights  thereunder,  and  all 
beneSts  accrued  or  to  accrue  under  and  by 
virtue  of  the  terms,  or  conditions  thereof," 
such  assignment  carried  with  it  the  benefits 
to  accrue  under  a  paid-up  policy,  and  gave 
the  bank  power  to  apply  for  and  receive  the 
same,  in  case  of  nonpayment  of  premiuma; 
and  the  assignors  were  not  injured  by  tbe 
credit  by  the  bank  of  such  policy  upon  tbe 
debt,  leaving  a  residue  which  was  charged 
to  profit  and  loss,  thus  dosing  the  account, 
without  selling  tbe  pledged  proparty. — Du 
Bruta  V.  Bank  of  Visalia,  i  Cal.  App.  201,  87 
Pac.  467,  4Q9. 

5  32.    Actions  on  Debt  Secnred. 

fa]  Where  there  was  a  reassignment  by  the 
pledgee  to  the  pledgor  pending  suit  before  ' 
trial,  it  was  proper  to  render  a  judgment  in  ' 
favor  of  the  pledgor  upon  the  note,  without 
the  necesaity  of  an  order  bringing  in  the 
pledgee  as  a  party  to  the  action,  before  ren- 
dering snch  judgment. — Graham  v.  Light,  4 
Cat.  App.  400,  88  Pac.  373. 

[b]  Where,  at  the  time  of  bringing  the  suit, 
it  was  improperly  brought  in  the  absence  of 
the  pledgee  aa  a  necessary  party,  and  with- 
out apparent  necessity  for  bringing  the  suit 
by  the  plaintiff,  the  court  erred  in  allowing 
any  attorney's  fee  npon  tbe  note  in  favor 
of  tbe  plaintiff. — Graham  v.  Light,  4  Cal.  App. 
100,  88  Pac.  373. 

[c]  The  fact  the  sewing  machine  company 
pledged  securities  to  tbe  plaintiff  cannot  af- 
fect his  right  of  personal  action  against  the 
maker,  though  the  collateral  securities  are 
■till  held,  in  the  absence  of  any  statute  or 
stipulation  to  tbe  contrary. — Jones  v.  Evans, 

6  CaL  App.  88,  Bl  Pac.  532. 

§  36.    Ptuchase  by  Pledgee. 

[a]  An  agreement  perniitting  a  purchase  of 
the  bonds  by  the  pledgee  at  a  public  sale  is 
to  be  construed  as  contemplating  a  sale  by 
public  auction  in  the  manner  and  upon  the 
notice  to  the  public  usual  at  the  place  of 
sale  with  respect  to  auction  sales  of  similar 
property,  for  tbe  highest  price  obtainable,  and 
a  purchase  by  tbe  pledgee,  at  a  sale  lacking 
any  reasonable  or  customary  notice  of  its 
time  and  place,  ia  not  at  public  sale. — Lowe  v. 
Ozmuu,  3  Cal.  App.  387,  86  Pac.  729. 
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[b]  An  agnement  tbat  tbe  pledgee  tnajt  be- 
come the  puiebaaer  at  a  private  sale  without 
Dotiee  muit  be  reBBonablj  construed,  as  com- 
prehending more  than  a  meie  taking  over  bj 
the  pledgee  of  the  propeitj-  at  auch  price  as 
ho  might  eleet,  which  iB  in  eSeet  to  declare 
a  forfeiture,  an  agreement  for  which  is  in- 
valid under  section  2880  of  the  Civil  Code.  It 
must  be  taken  as  meaning  a  sale  conducted 
in  the  manner  followed  as  to  private  saJes 
of  property,  which  reqairea  a  seller  and  pur- 
chaser  competent  to  cod  tract  with  eacb  other. 
A  mere  taking  over  of  tbe  property  by  the 
pledgee  witbont  any  a^eement  with  another 
competent  to  contract  is  not  a  sale.— 'Lows  v. 
Ozmun,  8  Cat-  App.  387,  S6  Pac.  729. 


In  re  EaUaweU,  8   Cal.  App.  663,  97  Pac. 


SS9. 


-  Acttona  to  ForedoM. 


estate,  bat  afterward  plaintiff  filed  an  amend- 
ment to  tbe  complaint  for  foreclosure,  waiv- 
ing all  recourse  against  the  executors,  ex- 
cept as  to  foreclosure  of  the  lien  upon  tbe 
bank  stock  pledged,  an  objection  upon  ap- 
peal that  plaintiff  should  have  coupled  tbere- 
witb  an  amendment  of  other  parts  of  the 
complaint  inconsistent  with  tbe  waiver  can- 
not render  bis  failure  to  do  ao  prejudicial, 
where  the  foreelosure  Bait  was  tried  and  de- 
termined as  if  the  matter  objected  to  were 
no  part  of  the  complaint, — Meyerholtz  v.  Pax- 
ton,  7  Cal.  App.  237,  94  Pac.  78. 

[b]  In  an  action  to  foreclose  a  lien  on  bank 
stock  belonging  to  the  mother  of  the  maker 
of  a  note  to  plaintiff,  and  pledged  in  her 
name  by  the  maker,  aa  her  agent,  under  a 
power  of  attorney  from  her,  evidence  is  ad- 
missible to  show  that  tbe  note  and  pledge 
were  known  to,  acquiesced  in,  and  ratified  by 
ber,  as  having  both  been  made  and  executed 
by  her  son  for  ber  sole  use  and  benefit.  Such 
evidence  is  admissible  to  sustain  tbe  pledge 
and  the  foreclosure  thereof;  and  the  fact  tbat 
it  may  also  tend  to  show  that  the  note  signed 
in  tbe  name  of  the  maker  alone  was  made 
for  the  benefit  of  the  mother  as  an  undis- 
closed individual  cannot  jnttify  its  exclusion. 
Ueyerholtz  v.  Paxton,  7  Cal.  App.  237,  94 
Pae.  78. 

POISONS. 

InelnOs  larolaUott  of  auuiutsetDn.  nla,  and  naa 
of  poluni;  trafflo  In  poLunou  BTtlelai;  llabllitlM 
for  parioiul  injnrlai  finm  tin  salt,  nsa,  sto.,  thsts- 
of;  vloUtlana  of  laws  ralaUnc  to  palwns,  and  proa- 
imtnt  UiaraDt  u  public  oSanMi; 
litratlcn  at  potions,  not  coaitl- 
tntlDC  mj  atlwr  Jlitlnet  afftni*. 

§  Z    ProsacntloD  of  OffenaeB. 

fa]  A  defendant  convicted  of  violating  sec- 
tion 8  of  tbe  act  of  March  S,  1907  (Stats. 
1907,  p.  124),  "to  reftulate  the  sale  of  poisons 
in  the  state  of  California,  and  providing  a 
penalty  for  tbe  violation  thereof,"  which  sec- 
tion prohibits  the  sale  of  opium  or  its  com- 
pounds, "unless  upon  the  prescription  of  a 
physician,  dentist  or  veterinary  surgeon,  ex- 
cept preparations  of  opium  containing  less 
than  two  grains  of  opium  to  tbe  fluid  ounce," 
cannot  be  released  npon  habeas  corpus,  on  the 
gronnd  of  tiie  imeonstitutionality  of  the  act. 


I  the  state 


820. 

[b]  The  delegation  of  power  ( 
board  of  pharmacy  under  sections  o  ana  «  oi 
the  act,  whether  valid  or  not,  is  wholly  sep- 
arable from  the  offense  prescribed  in  section 
8  of  the  act,  and  which  is  to  be  puntshCfT 
under  section  7  thereof,  and  cannot  affect 
those  provisioiiB,  and  sections  3  and  4  laay 
be  rejected  so  far  as  the  rights  of  petitionei 
for  the  writ  of  habeas  corpus  are  concerned. — 
In  re  Hallawell,  8  Cal.  App.  583,  97  Pac. 
320. 

POWZBS. 

Inelna*  aatlioilty  rassmd.  bj  or  Hnltad  to  on* 
or  moT*  pttsoas  to  dlapoH  of  proputf  or  an  MtaM 
Uursln  v*it«d  In  anothsc  or  oUmtsi  operation,  az- 
•ontlan,  rivoAUan,  and  oztlaaiililUBOUt  of  tba  pow- 
ars  rssarved  ar  arantad;  rights  and  liabllitlei  el 
danart  or  (lantors.  donaaa  or  (Tantaai,  and  apptrfn- 
tMS  or  othar  banafldartM  of  saeli  powers  In  aoa- 
•ral;  and  ramadlaa  ralaUng  Uiarata. 

§  3.  Peiaona  Aothoilsed  to  Execato  and 
Time  and  Mode  of  Execution, 
[a]  It  was  not  necessary  tbat  a  fee  ahonli 
be  vested  in  the  wife  in  order  to  tbe  exer- 
cise of  the  joint  power  of  disposition  given 
to  her  and  her  busttand.  A  power  to  diapose 
of  the  estate  in  fee  may  be  given  to  a  ten- 
ant for  life,  and  may  be  created  bj  deed  as 
well  at  by  will.— Burnett  v.  Piercy,  149  Cal. 
178,  88  Pac.  603. 

i  9.    Validity  and  Snfficlancy  of  ExAcnttm. 

[a]  A  deed,  executed  while  the  title  of  the 
Civil  Code  on  powers  was  in  force,  is  gov- 
erned by  the  provisions  of  that  title,  as  re- 
apeeta  a  reservation  of  power  for  the  aole 
benefit  of  the  grantor;  and  a  deed  so  executed 
to  children  for  love  and  affection,  reserving 
to  the  grantor  the  power  at  any  time,  for 
his  own  benefit,  to  sell  and  convey  tbe  prop- 
erty, or  any  part  of  it,  to  any  person  for 
Buch  price  and  on  such  terms  as  to  him  ahonld 
seem  advisable,  and  to  apply  tbe  proceeds  to 
his  own  ase,  had  the  effect,  under  tbat  title 
of  the  code,  to  reserve  and  leave  vested  in 
the  grantor  an  absolute  fee. — Lewia  t.  Ziewis. 
3  Cal.  App.  727,  86  Pae.  884, 

§  7.    Extent  of  Powei  dianted. 

[a]  A  general  power  of  attorney.  In  the 
form  in  common  use  in  this  state,  authoriz- 
ing the  attorney  to   do    certain  specifically 

enumerated  acts,  which  included  almost  every 
conceivable  mode  of  dealing  with  real  and 
personal,  tangible  and  intangible  property, 
"and  to  make,  do  and  transact  all  and  every 
kind  of  business  of  what  nature  and  kind 
soever,  and  also  ...  to  sign,  seal,  execute, 
deliver  and  acknowledge  such  deeds,  cove- 
nants, indentures,  agreements,  mortgages, 
hypothecations,  bottomries,  charter-parties, 
bills  of  lading,  bill^  bonds,  notes,  receipts, 
evidences  of  d,ebt,  releases  and  satisfaction 
of  mortgage,  judgment  and  other  debts,  and 
such  other  instruments  in  writing  of  what- 
ever kind  and  nature  as  may  be  neceaaary 
or  proper  in  the  premiaes,"  is  sufficient  to  au- 
thorize the  attorney,  on  behalf  of  his  prin- 
cipal, to  execute  a  renewal  of  a  note  and 
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mortgage  mads  bv  the  pTincipaL—Mooie  t. 
OoBld,  ISl  Cal.  7E3,  91  Fae.  CIS. 

[b]  Dndn  wction  1069  of  the  CivU  Code, 
then  and  etill  In  force,  a  TeBerrBtion  in  anj 
grant  is  to  be  interpreted  in  favor  of  the 
grantor;  and  giving  to  tueh  reserved  power 
of  ule  for  the  benefit  of  the  grantor  the 
liberal  eoQBtmction  to  which  it  ii  entitled  u 
a  reservation,  the  benefit  of  the  grantor  must 
be  eonstmed  to  include  anjthing,  pecaniarT- 
or  otherwise,  which  in  his  opinion  was  bene' 
Seial  to  him  or  his  estate. — Lewis  t.  Lewis,  3 
CsL  App.  727,  86  Fae.  SU. 

PRIHGIPAL  AND  AOENT. 

luclBd*  th*  ralsUiin  ol  sfaaor  cnatad  ti7  Uttars 
at  attonuj  or  othir  tzptsu  appolntmuit,  or  arli- 
tnf  b7  Impllsatlon:  azUM  and  axarelaa  of  Mn  an- 
tbgiltj  eoattmi  and  ntlfloatlan  of  aannwd  anthor. 
ttr;  xlghti,  powan,  dnUaa,  and  UablUUai  of  tlia 
and  Bi  to  othsn  In- 


tat  Uareto. 

L  THE  EELATION,  fj   1-EO. 

A.  Creation  and  Existence,  J!  1-11. 
n.  MUTUAL  BIGHTS,  DUTIES  AND  LIA- 
BILITIES, fi  21-39. 

A.  Execution  of  Agency,  I!  21-33. 

B.  Compensation  and  Lien,  ff  34-39. 
in.  BIGHTS    AND    LIABILITIES    AS    TO 

THIED  FEBSONS,  H  40-102. 

A.  Powers  of  Agent,  Si  40-fl5. 

B.  UndiscIoBed  Agencj,  El  SO-71. 

C.  Unanthorised    and    Wrongful    Acts, 

a  72-81. 

D.  Batification,  H  82-04. 
r.  Actions,  tt  97-102. 

I.    THE  BELATION. 
A.    CEEATION  AND  EXISTENCE. 

ITATUBB  OF  TBE  KELATIOIf  IN  GBNERAL.  f  1. 
DiaTIKGUISHED  FROM  OTHSB  BSLATIONS,  I  9. 
mPLIBD  AOENOT.  |  T. 
ETTDEMOE    OF   AQENOT— ABUlBSIBnirTT,  I  B. 

WKIOHT  AND  SUFFICIENCY,  |  S. 

KSTOPPZL  TO  DESY  AQENOT,  I  10. 

S  1.    ITatora  of  the  BelKtlon  In  QeneraL 

[a]  The  relation  of  an  agent  to  bis  prinelpal 
is  ndaciar;  in  its  nature,  and  be  is  boond  to 
treat  with  bia  principal  eoneeming  the  prop- 
erty over  which  he  has  been  invested  with 
authority  in  the  utmost  good  faith,  and  if 
he  fails  to  show  snch  good  faith  affirmatively, 
a  transaction  whereby  the  agent  acquired  tbe 
ownership  thereof  is  deemed  by  the  law  to  be 
fraodulent. — Carry  v.  King,  e  Cal.  App.  568, 
92  Pac.  662. 

§  2.    DUtliignlsliad  from  Otti«r  BalaHoiu. 

[a]  A  contract  whereby  the  owner  of  land 
merely  gave  to  the  other  party  to  the  agree- 
ment, in  consideration  of  moneys  to  be  ex- 
C'Uded  and  services  to  be  performed  by  the 
tter,  the  exclusive  right  to  sell  tbe  land 
for  a  compensation  to  be  measured  by  the 
price  realised  is  a  mere  contract  of  agencv, 
and  does  not  give  the  latter  any  interest  in 
th«  land  nor  creaM  a  partnership  ip  the  land 


S  7.    Iinplfad  J 

[a]  The  details  of  the  terms  of  sale,  leav- 
ing nothing  to  be  supplied  by  the  owner, 
point  strongly  to  the  eoudusiou  that  it  was 
designed  to  authorize  the  purchaser  to  execute 
a  contract  of  sale.— Baeon  v.  Davis,  9  Cal. 
App.  S3,  9S  Fae.  71. 

§  8.    Erldanc*  of  Agancr— AdmlKtblUtr. 

[a]  In  an  aetion  for  breach  of  a  contract 
to  pay  off  an  encumbrance  secured  by  deed 
of  trust  of  plaintiffs  land,  alleged  to  have 
been  exchanged  for  defendant's  laud,  of  which 
exchange  defendant  knew  nothing  until  after 
suit  was  brought,  and  the  basis  for  which 
was  an  agency  for  defendant  by  a  real  es- 
tate broker  to  effeet  the  exchange,  declara- 
tions of  the  broker  that  he  was  defendant's 
agent  were  inadmissible;  and,  when  admitted 
over  defendant's  objection,  could  not  be  con- 
sidered, or  support  a  finding  that  the  contract 
sued  upon  was  made  by  defendant. — Pease 
r.  Flnck,  3  Cal.  App.  371,  S5  Pae.  657. 

5  9.    WM^t  and  SolDcieiicT. 

[a]  The  written  statement  of  tbe  wife,  after 
tbe  commeneement  of  the  action,  that  she  was 


husband  was  the  real  parchaaer  and  owner 
of  the  goods. — McEee  t.  Cnnningham,  2  Cal. 
App.  684,  84  Fae.  260. 

§  ID.    Eatoppel  to  Door  Agency. 

[a]  The  mere  act  of  the  principal  In  enter- 
ing into  an  oral  agreement  for  such  exten- 
sion, concerning  which  the  parties  were  by 
law  required  to  contract  in  writing,  cannot 
be  regarded  as  a  misrepresentation  by  the 
principal  of  a  fact  not  equally  within  the 
knowledge  of  the  agent,  and  does  not  estop 
the  principal  to  deny  the  extension  of  the 
contract.— Hicks  v.  Post,  154  Cal.  22,  96  Pac. 
S7S. 


A.    BZECUTION  OP  AGENCY. 

BIQHTB  AND  DCTIE8  0?  PBINOIPAI.  AMD 
AOBNT  IN  6EHBRAL,  I  31. 

SKILL  AND  CARE  REQUIRBD^SALB  OB  OTHEK 
DISPOaiTlON  OF  PROPERTY,  |  38. 

INDIVIDUAL  INTEREST  OP  AGENT,  S  24 

ACTING  ADVERSELY  TO  PRINCIPAL'S  INTER- 
ESTS. FRAUD  AND  CONVERSION,  ]  29. 

REPUDIATION  OB  BATIFIOATION  OF  ACTS  OF 
AOBNT,  I  80. 

trai^WPDL  CONTHAOT  — AGENTS  EESPONSI- 
BILITT,  !80H- 

AOTIONB  FOB  ACCOUNTING,  | ». 

5  21.  Bights  and  Duties  of  Prinelpal  and 
Agent  in  GeneraL 
[a]  Under  a  eontraet  antborixing  rca]  estata 
agents  to  sell  certain  lots,  and  obligating  the 
principal  to  famish  certificates  of  title  that 
wilt  show  the  lots  to  be  clear  of  encum- 
brances,   except    building   restrictions,    "and 
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SDoh  taxes  that  may  b«  ssiewed  but  are  not 
due  and  payable,"  the  principal  was  boand  to 
furnish  »  eeTtifleats  of  title  to  the  loti  show- 
ing the  same  to  be  free  from  all  liena  ex- 
cept sneh  state,  county,  and  citj  taxes  a« 
were  asaeued  bnt  not  due  oi  payable,  and 
to  clear  the  property  from  all  street  aseesi- 
menti  and  to  furnish  eertificateE  accordingly, 
Alderson  v.  Eouaton,  154  Cal.  1,  96  Pae.  8S4. 

5  Se.    Skill  and  Oai*  BMinlred— Sale  or  Othv 
I>lspoBltlon  of  Propat;. 

[a]  Where  the  broker,  under  a  leeond  agree- 
ment, which  gave  the  broker  all  over  a  cer- 
tain Bum  after  paying  all  mortgages,  etc., 
procured  a  eonveyancs  of  the  laud  from  the 
owner  to  the  broker's  clerk^  the  broker  there- 
by became  bound  by  an  implied  agreement 
to  extinguish  the  mortgages  with  accrued  in- 
terest,  and  to  pay  the  owner  tba  sum  agreed 
upon,  if  it  does  not  appear  that  the  contract 
was  further  modified  by  subsequent  agree- 
ment.— Clyne  t.  EastOD,  Eldridge  ft  Co.,  148 
Cal.  £S7,  113  Am.  St.  Bep.  253,  S3  Pae.  36. 

[b]  Where  a  contract  by  a  broker  to  sell 
land  for  a  commission  was  superseded  by  the 
express  terms  of  a  second  agreement,  which 
gave  the  broker  all  excess  received  over  a 
specified  sum  to  be  paid  to  the  owner  after 
paying  all  mortgages,  as  also  all  crop  re- 
turns now  in  hand  or  due  on  account  of  eropa 
growing  on  the  land,  "the  crop  retoms  now 
in  hand"  will  he  construed  to  mean  the  bal- 
ance of  rents  collected  orer  and  above  its 
expenditures  to  the  date  of  the  second  agree- 
ment; and  no  expense  incurred  by  the  broker 
under  the  former  contract,  nor  any  payments 
made  to  the  owner  thereunder,  can  be  charged 
as  a  credit  against  the  indebtedness  to  the 
owner  arising  upon  a  subsequent  sale  of  the 
land  under  the  aupeiseding  agreement. — Clyne 
V.  Easton,  Eldiidge  ft  Co.,  US  Cal.  £S7,  113 
Am.  St.  Bep.  Z53,  83  Pae.  36. 

S  28.    IndlTldaal  Int«r«tt  of  Agent. 

[a]  Wbeie  an  agent,  as  the  result  of  a 
fraadulent  conspiracy  between  himself  and 
the  vendor,  takes  an  option  to  purchase  cer- 
tain property  for  his  principal  for  an  amount 
in  excess  of  the  actual  selling  price  agreed 
npon  by  him  and  the  vendor,  the  principal, 
after  acqairing  knowledge  of  the  facts,  is 
not  required  to  rescind,  but  may  execute  the 
option  by  paying  the  vendor  the  full  pur- 
chase price  expressed  therein,  and  may  hold 
the  agent  liable  for  the  difference  between 
the  amount  so  paid  and  the  price  at  which 
the  property  was  aetuallv  acquired  by  the 
agent.— ^reat  Western  Gold  Co.  v.  Chambers, 
153  Cal.  307,  66  Pae.  151. 

[b]  Where  plaintiff  authorised  defendant  to 
purchase  stock  for  him  for  (l^SDO,  and  de- 
fendant misrepresented  to  plaintiff  that  it 
could  only  be  obtained  for  (2,900,  and  was 
authorized  to  purchase  it  for  that  sum,  and 
defendant  purchased  it  for  $1,500,  and  de- 
livered it  to  plaintiff  for  (2.900,  defendant, 
as  agent.  U  liable  to  plaintiff,  as  principal, 
for  the  difference  of  (1,400,  which  sum  plain- 
tiff is  entitled  to  recover  from  defendant.— 
Kevan»  v.  Miller,  4  CaL  App.  S9S,  88  Fac. 
643. 


[c]  One  who  undertakes  a  gratnltou  agency, 
thoagh  not  bound  to  the  same  degree  of  care 
and  dilijfenee  as  an  agent  for  bin,  is  ' 


cealment  or  other  breaches  of  good  faith  thai 
an  agent  for  hire.  While  he  cannot  be  con- 
pell  ed  to  undertake  the  service,  nor  b* 
mulcted  in  damages  for  failure  to  do  so,  yet 
when  he  enters  upon  its  performance,  he  ii, 
in  common  with  all  other  agents,  bound  t« 
exercise  the  utmost  good  faith  in  dealing  with 
his  principal,  and  he  will  not  be  permitted  to 
lay  down  bis  burden  when  profit  to  himself 
results  from  detriment  suffered  by  the  priB< 
cipal. — Kevane  v.  Miller,  i  Cal.  App.  S9S,  U 
Pae.  643. 

[d]  The  gratuitous  agent  cannot  relieve  him- 
self from  liability  by  communicating  to  the 
principal  the  fact  that  he  had  purchased  the 
stock  and  was  the  owner  of  it,  where  he  did 
not  disclose  the  fact  that  he  had  parebased  it 
for  the  flrst  price  authorized,  and  was  mak- 
ing a  profit  of  (1,400  upon  bis  purchase.— 
Kevane  v.  Uillar,  4  CaL  App.  598,  88  Fic 
643. 

[el  An  agent  is  charged  with  the  duty  of 
acting  in  the  utmost  good  faith  for  the  pro- 
motion of  the  interests  of  the  principal. — All- 
sopp  V.  Joshua  Eendy  Machine  Works,  6  Cal 
App.  228,  90  Pae.  39. 

[f]  The  law  prohibits  agents  from  purchas- 
ing property  at  the  rate  fixed  by  the  owner 
and  selling  it  to  the  principal  at  an  advanee 
price,  where  the  facts  are  concealed  from 
the  principal. — Uabry  v.  Bandolpb,  T  Cal. 
App.  421,  94  Pae.  403. 

[gj  The  agent  and  principal  are  not  pro- 
hibited from  dealing  with  each  other;  bat  in 
all  their  dealings  respecting  the  subject  mat- 
ter of  Che  agency  the  utmost  good  faith  is 
required;  and  the  burden  of  proof  is  upon 
the  agent  to  show  affirmatively  that  he  acted 
in  good  faith,  fairly  and  honestly.  Where 
ench  proof  ia  made,  a  deed  from  the  prinei* 
pal  to  the  agent  will  be  sustained. — Hemes- 
way  V.  Abbott,  8  Cal.  App.  450,  97  Pae.  IM. 

[h]  The  violation  of  the  fiduciary  relation* 
between  an  agent  and  his  principal,  in  the 
purchase  of  an  interest  in  the  prinoipiU's  ]irop- 
erty,  without  the  knowledge  of  the  principal, 
avoids  the  transaction;  and  no  actual  fraud 
or  injury  to  the  principal  is  essential  to  rea- 
der a  contract  by  the  agent  for  a  concealed 
interest  in  the  purchase  of  the  principal's 
property  violative  of  law,  contrary  to  public 
policy,  and  unlawful  under  section  I6ST  of 
the  Civil  Code. — Butler  t.  Agnew,  9  CaL  App. 
327,  Sa  Pae.  395. 

§  29.  Acting  Adversel;  to  Principal's  Intel- 
Mts,  Frand  and  Conversion. 
[a]  Where  an  agent  hnys  land  for  his  prin- 
cipal and  fraudulently  represents  to  bim  thit 
the  purchase  price  was  an  amount  in  excess 
of  the  sum  actually  paid  by  the  agent,  an 
action  by  the  principal  against  the  agent 
to  recover  the  portion  of  such  exeesa  as  ws) 
paid  to  him  in  money  and  to  cancel  a  note 
given  for  the  balance  la  not  one  for  the  re- 
scission of  the  contract  of  purchase,  and  the 
principal   as  a   condition  precedent   to  main- 
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tiiniDg  the  action  ■■  not  required  to  Tetnm 
the  land. — Laurence  t.  Kilgore,  151  CeJ.  310, 
»7  Pac.  760. 

[b]  Wbere  the  nlaintifTB  agenti  bad  a  COD- 
tnet  to  sell  plaintiff's  property  for  $1,300, 
and,  to  procure  a  larger  eommissioD,  miarepTA- 
•ented  to  plaintiff  that  <SO0  wae  all  the? 
could  get  for  the  property,  and  thereby  In- 
duced plaintiff  to  deed  the  property  to  them, 
far  aale  at  that  price,  they  aetad  in  bad 
faith,  and  plaintiff  ui  entitled  to  recover  the 
remainder  of  the  <1,000  from  them. — Tate  t. 
Aitken,  S  C&l.  App.  505,  90  Pae.  S36. 

S  SO.    BepvdUUon  or  BatUcaUon  of  Acta  of 
Asrab 

[a]  Where  the  time  of  perfonnance  by  the 
agenta  waa  limited  by  the  contract  to  eigh- 
teen mouths  from  its  date,  during  more  than 
fonr  mouths  of  which  the  principal  pereiated 
in  so  repndiating  hia  obligation,  with  the  re- 
tolt  of  preventing  tbe  completion  of  Bales  as 
to  several  of  the  lota,  the  subteijueut  offer 
of  the  principal  to  extend  the  life  of  the 
contract  for  a  further  period  of  fonr  mouths, 
eoDpled  with  the  assertion  that  he  woald  not 
be  bound  to  clear  the  title  of  street  asseas- 
meuts,  bat  would  do  so  or  not  at  hia  pleasure, 
did  not  operate  to  remove  the  effect  of  his 
repudiatiou  of  his  obligation  under  the  con- 
tract.—Alderson  V.  Hoaston,  164  Cal.  1,  90 
Pae.  884. 

[b]  The  agreement  to  convey  to  the  pur- 
chaser deprived  the  owner  of  the  right  to  de- 
cline to  execute  a  deed,  and  operated  as  an 
agreement  to  ratify  and  eoulirm  the  sale  to 
any  purchaser  that  the  agent  may  contract 
with  for  the  sale  of  the  owner's  property. — 
Bacon  v.  Davis,  S  Cal.  App.  S3,  BS  Fac.  71. 

§  SOVi.  Unlawfnl  Contract — Agent's  BoBpon- 
stbUltr. 
[a]  One  who  intrusts  money  to  another  as 
hie  agent  to  purchase  shares  of  stock  for  him 
on  margin  for  future  delivery,  which  money 
is  so  used,  cannot  sue  the  agent  for  the  money, 
but  must  look  to  the  party  with  whom  sucb 
prohibited  contract  was  made. — Johnson  v. 
Bemia,  3  Cal.  App.  82,  84  Fac.  441. 

g  32.    Acttmif  tot  Accounting. 

[a]  In  an  action  against  an  agent  for  an  ac- 
counting and  for  damages  arising  out  of  several 
alleged  transactions,  where  the  findings  show 
the  damages  arising  from  a  particular  trans- 
action in  the  sum  of  t40,000,  and  the  amount 
of  the  further  damages  arising  from  the  other 
transactions  speciScally  alleged,  a  judgment 
rendered  in  favor  of  the  plaintiff  far  the 
sum  of  $40,000,  without  anything  by  which 
the  sum  awarded  can  be  made  referable  to 
any  one  or  more  of  the  particular  trantac- 
tione  alleged,  eannot  be  assailed  for  a  failure 
to  And  upon  an  issue  of  fact.— Qreat  Western 
Gold  Co.  T.  Chambers,  153  Cal.  307,  95  Pae. 
151. 

[b]  The  defendant  having  undertaken  aa 
agent  for  plaintiff  to  aell  mining  machinery 
Intrusted  to  it  for  resale,  and  having  re- 
tamed  some  of  it  to  persons  from  whom  it 
was  purchased  and  received  credit  therefor, 
and  baring  in  abOM  of  its  trust,  commingled 


the  residue  of  the  machinery  with  its  own 
stock,  so  that  its  identity  was  substantially 
lost,  and  having  sold  it  as  its  own,  it  may 
properly  be  held  liable  to  account  as  of  the 
date  wDen  the  propertv  was  intrusted  to  it 
(or  resale. — Allsopp  v.  Joshua  Heudy  Machine 
Works,  5  Cal.  App.  228,  60  Pae.  39. 

[c]  The  statute  of  limitation  applicable  to 
an  accounting  between  an  agent  and  the  prin- 
cipal is  section  343  of  the  Coda  of  Civil  Pio- 
eedure,  and  cannot  be  invoked  if  not 
pleaded;  nor  could  the  statute  begin  to  run, 
the  relation  being  one  of  express  trust,  where 
no  knowledge  of  a  repudiation  of  the  trust 
relation  was  brought  home  to  the  knowledge 
of  the  principal,  but  the  breach  of  trust  was 
concealed  from  him. — Allaopp  v.  Joshua  Hendy 
Machine  Works,  B  CaL  App.  228,  60  Pae. 
39. 

B.    COMPENSATION  AND  LIEN. 

BIOHT  TO  OOUPENSATION,  |  84. 

EXPEKSeS.  M^M. 

AJiODKT,  i  87. 

ACTIONS  FOR  COUPBNSATION,  |  88. 

S  34.    Sight  to  dnupansatlon. 

[al  A  contract  authorislDg  and  employing 
real  estate  agents  to  make  ea!e  within  a  time 
limited  of  forty-three  lots  at  a  separate  price 
for  each  lot,  for  an  aggregate  specified  com- 
miaaiou,  must  be  considered  as  an  entire  con- 
tract, where  by  its  terms  the  agents  are  not 
entitled  to  anything  except  to  a  much  smaller 
amount  for  advance  eommissions  and  dis- 
counts until  the  entire  contract  ia  performed, 
and  there  is  no  scale  furciahed  by  the  con- 
tract whereby  the  whole  amount  they  are 
entitled  to  far  each  lot  can  be  apportioned. — 
Alderson  v.  Houston,  1S4  CaL  1,  S6  Pao.  SS4. 

[b]  Where  the  principal  had  the  opportun- 
ity, under  the  bond  act  (Stats.  1893,  p.  33; 
1899,  p.  40),  to  discharge  the  assessment  be- 
fore the  ten  year  bands  had  been  issued  there- 
for, and  neglected  so  to  do,  he  ie  estopped  to 
set  op  his  inability  to  discharge  the  liens 
for  the  bonds  subsequently  issued,  as  an  ex- 
cuse for  nonperformance  of  the  contract,  to 
Bell  the  land  on  his  part. — Alderson  v.  Hous- 
ton, 154  Cal.  1,  96  Pae  SSI. 


§S4y,. 

[a]  Where  a  contract  recites  that  the  agenti 
are  appointed  in  consideration  of  their  "puV 
ting  in  cement  walks  .  .  .  building  fonr  stone 
pillars  .  .  .  writing  all  advertisements  and  all 
advertising,  making  out  all  papers  and  man- 
aging  the   sales"  of   the  land,  and    further 

Srovidea  that  "all  the  above  is  to  be  piud 
or"  by  them,  the  obligation  is  imposed  on 
the  agents  to  pay  such  expenses  and  not 
merely  to  advance  the  same, — Title  Ins.  ft 
Trust  Co.  r.  Qrider,  1S2  Cal.  746,  94  Pae. 
601. 

[b]  In  mitigation  of  damages,  the  priueipal 
is  entitled  to  deduct  from  the  contract  price 
the  amount  which  the  agents  would  nave 
had  to  expend  in  the  future  performance  of 
the  contract,  and  which  they  were  excused 
from  expending  by  reason  of  the  principal's 
breach  and  their  election  to  treat  the  contract 
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m.    BI0HT8  AMD  IJABtLITIES  AB  TO 


§  37. 

[a]  Wbere  agecti  are  employed  to  sell  and 
mauage  a  tract  of  land,  under  an  agreemont 
whereDj'  their  sgenej  iraa  to  last  for  a  spec- 
ified period,  and  for  their  services  they  were 
to  receive  a  portion  of  the  net  profits,  their 
riffht  to  share  in  the  profits  is  limited  to 
■ales  made  during  the  period  their  agencj 
continued. — Title  Ine.  &  Trost  Co,  t.  Qrider, 
152  Cal.  746,  94  Pac.  eOl. 

S  38.    Actlona  for  Oon^MiiBatloii. 

[aj  Where  the  principal  to  sueh  contract  ii 
undsr  obligation,  as  lalei  of  separate  lots  are 


Gates  of  title  accordingly,  and  be  repudiates 
Bach  obligation  and  disables  himself  from  per- 
formance by  suffering  the  accrual  of  bond 
liens  for  street  assessments  as  to  certain  lots 
sold  which  c«nld  not  be  removed  except  with 
the  consent  of  the  bondholder,  thns  prevent- 
ing the  agents  from  performing  tbe.r  part  of 
the  contract,  saeb  conduct  amounts  to  the 
breach  of  a  condition  precedent  to  the  per- 
formance by  the  agents  and  a  wr9.ngful  dis- 
charge of  the  agents,  and  the  contract  being 
entire,  the  agents  were  entitled  to  sue  upon 
the  breach  immediately  and  recover  the  en- 
tire damage  resulting  from  it,  without  wait- 
ing for  the  time  for  full  performance  to  lapse, 
and  were  not  required  to  go  on  making  sales 
of  other  lots  and  demanding  certificates  sbow- 
isg  clear  title. — Alderson  v.  Houston,  154  Cal. 
1,  96  Pac.  881. 

[e]  If  the  agents  elect  to  sue  at  once  for 
sacb  breach  of  the  contract,  they  are  entitled 
to  recover  the  amount  of  compensation,  if  any, 
earned  by  them  prior  to  the  breach  and  re- 
maining unpaid,  and,  in  addition  to  this,  the 
probable  damages  sustained  by  them  by  rea- 
son of  the  breach.  Such  damages  are  prima 
facie  the  whole  amount  of  unearned  compen- 
sation which  they  would  have  earned  if  al- 
lowed to  carry  out  the  contract;  but  the  prin- 
cipal may  reduce  such  amount  of  damages  by 
showing  affirmatively,  the  burden  of  proof 
being  on  him,  that  tbe  agents  will  probably 
find  similar  employment  during  the  remainder 
of  the  term  fixed  by  the  contract. — Alderson 
r.  Houston,  154  Gal.  1,  96  Pac.  881. 

[d]  Under  section  3300  of  the  Civil  Code, 
the  measure  of  damages  for  the  breach  of 
such  contract  by  the  principal  is  the  amount 
which  will  compensate  the  agents  for  all 
detriment  proximately  caused  thereby,  or 
which  in  the  ordinary  course  of  things  would 
be  likely  to  result  therefrom.  The  question 
whether  or  not  the  contract  could  have  been 
performed  by  the  agents,  so  as  to  entitle 
them  to  the  full  compeueatioQ  provided  for 
therein,  was  one  of  fact  to  be  determined 
from  the  evidence,  and  in  its  determination 
the  jury  may  proceed  upon  reasonable  proba- 
bilities, and  accept  as  sufficiently  proved  those 
results  which,  nnder  like  circumstances,  gen- 
erally come  to  pass. — Alderson  v.  Houston, 
154  Cal.  1,  96  Pac.  881. 


A.    POWEES  OP  AGENT. 

EXFBESS   AITTHOaiTT  —  8ALK    OB   TSUIBFZI 

OP  PBOPERTY,  t  46. 
WPLIED  AND  APFABENT  AUTHOaiTT.  g  4T. 

PURCHASES,   SAIiSa  AND  OONVBTANCBa, 

!*8. 

OOLLECTION  OP  DEBTS  DDE  PRIKOIPAL— OAS- 
CELLATION  OB  UODIPIOATION  OF  tJOH- 
TBAOT,  I  83. 

UNDISCLOSED    LIMITATION    OB    8E0SR 

REVOCATION  OP  ADTHOBITY.  I  55. 

EVIDENCE  OP  AUTHORITY  —  PBESOHPTIOirB 
AND  BUBDEN  OP  PBOOF,  I  S7. 

ADUieSIBILITT  IN  GENERAL.  1  SS. 

■ DEOLABATIONS    AND    ACTS    OF   AGEKTa, 

I6». 

WEIOHT  AND  SUPFICIENCY,  I  flO. 

LIABILITIES   INCUBBED  BT  AOKNTS  IN  OCI- 

BBAL,  g  84. 

S  46.  Ezpreag  Antboiltr — Sate  or  Tianifar 
of  PropertT. 

fa]  A  vendor  under  a  contract  for  the  sale 
land  may  make  her  own  agent  a  eustodiu 
of  the  contract  for  the  benefit  of  the  vendee, 
BO  that  a  delivery  of  the  contract  to  inch 
agent  will  operate  as  a  delivery  to  the  vendee. 
Carr  v.  Howell,  154  Cal.  372,  97  Pan.  885. 

[b]  The  words  "for  me,  in  mv  name,"  con- 
vey the  idea  of  selling  for  the  principal,  and 
by  his  authority,  as  represeotinE  the  princi- 
pal in  contracting  to  sell  the  land,  with  power 
to  bind  the  principal. — Bacon  v.  Davis,  9  CsL 
App.  83,  98  Tac.  71. 

[o]  When  the  owner  expressly  authorises  the 
agent  to  sell  for  him,  and  in  his  name,  laod 
of  the  owner,  described,  upon  specific  tenni 
set  forth,  and  expressly  agrees  to  convey  tlis 
same  by  a  sufficient  deed  to  any  parchuei 
obtained  by  the  agent,  the  asent  is  authorized 
to  execute  a  contract  of  ssJe  in  the  owner'a 
name,  the  specific  performance  of  which  mij 
be  enforced  by  the  purchaser. — Bacon  v. 
Davis,  9  Cal.  App.  83,  98  Pac  71. 

§  47.    Impllsd  and  Aivarant  AnUiority. 

[a]  Whoever  seeks  to  charge  a  principal 
with  the  acts  of  an  ostensible  agent  must 
himself  believe  that  the  agent  had  authority, 
as  such,  from  the  alleged  principal. — Sonthen 
Pacific  Co.  V.  Pomou»,  144  Cal.  339,  350,  1'! 
Pae.  829. 

%  49.    —  PnTcbaaea,  SbIm  and  OosTeyancsa 

[a]  The  ordinary  authority  of  a  real  estate 
agent  deputed  to  sell  real  estate  is  simply  to 
find  a  purchaser,  and  he  has  no  power  to  bind 
his  principal  by  a  contract  of  sale  unlesa  it 
appears  that  it  was  intended  to  confer  suck 
additional  authority.  Whether  it  was  so  in- 
tended or  not  is  to  be  determined  from  the 
language  used  regarded  in  the  light  of  the 
surrounding  circumstances. — Stemlei  v.  Bass, 
153  Cal.  791,  96  Pac.  809. 

(b]  In  the  absence  of  subsequent  ratifica- 
tion of  an  agreement  in  writing  purporting 
to  be  executed  by  an  agent  for  the  sale  of 
real  property  belonging  to  lus  aasamed  prin- 
cipal is  not  binding  on  the  latter,  nnlest  an- 
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nclpal. — Btam- 


S  62.    OoUactiMi   of  Dabts  Doe ,„ 

OaocolUtloa  or  Uodlflcatbm  of  OontracL 

[a]  Though  a  traveling  aalegman  and  solicit- 
in^  agent  hae  authority  to  bind  hia  firm  aa 
principal  by  a  warranty  of  the  quality  of 
goods  told  under  big  oider  by  th«  flrm,  he 
baa  DO  authority,  after  such  goods  have  been 
sold  and  paid  for,  to  determine  a  breach  of 
warranty  and  adjoat  the  breach  by  agreeinfr 
that  tbe  gooda  eo  aold  may  be  retained,  and 
their  price  dedacted  from  a  lecond  order. 
His  authority  to  aell  ia  limited  to  a  aale  for 
cash  only. — Lindow  t.  Cohn,  S  Cal.  App.  888, 
90  Pac.  485.  ■ 

S  CS,    UadlBcloeed  LUnltatioii  or  8«cm 

B«Ti>»tiott  of  Antbority. 
[a]  TboDgb  tbe  general  mle  it  that  a  prin- 
cipal may  recover  tbe  value  of  his  own  prop- 
erty from  a  third  person  when  transferred 
thereto  by  the  agent  in  violation  of  his  duty 
to  bis  principal,  yet  when  tbe  agent  is  in- 
vested with  apparent  anthoritir  to  dispose  of 
property,  and  Dy  the  principal  held  out  as 
possessing  aatbority  to  ase  materials  and  la- 
bor of  his  principal,  snch  redress,  notwith- 
standing the  agent's  wrongful  act,  will  be  de- 
nied against  an  innocent  third  person,  fo( 
the  re&son  that  "where  one  uf  two  innocent 
oersona  must  suffer  by  the  act  of  a  third,  he 
by  whose  negligence  it  happened  must  be 
the  safferer."— Wile  ox- Rose  Conetmction  Co/ 
y.  Svans,  9  Cal.  App.  118,  BS  Pac.  83. 


[a]  One  who  deals  with  another  upon  hia 
atatement  that  he  is  the  agent  of  a  third  per- 
son, takes  npon  himself  tbe  risk  of  being  able 
to  show  that  sueh  agency  existed;  and  if,  in- 
stead of  satisfying  himself  thereof  by  inde- 
pendent investigation,  he  accepts  Bucb  state- 
ment, and  is  deceived,  he  is  tlie  victim  of 
bis  own  credulity. — Peaae  v.  Pinck,  3  CaL 
App.  371,  85  Pac.  SS7. 

§  68.    Admlsftbllity  In  GeneraL 

[a]  A  certificate  of  title  of  defendant's  land 
addressed  in  the  name  of  the  defendant,  and 
furnished  to  plaintiff  by  the  broker,  in  the 
absence  of  proof  that  defendant  knew  there- 
of or  assented  thereto,  or  waa  in  some  way 
eonaeeted  therewith,  waa  not  admissible  as 
tending  to  show  that  he  was  the  agent  of  the 
defendant,  or  that  plaintiff  was  justified  in 
believing  that  be  was  snch  agent. — Peaae  v. 
Finck,  3  Cal.  App.  371,  8G  Pac.  857. 

§  6fl.    DeclaifttlonB  and  Acta  of  Agents. 

[a]  Tbe  declarations  of  an  agent,  not  con- 
nected with  the  transaction  to  which  they  re- 
fer, cannot  bind  his  principal,  even  though 
made  in  explanation  of  an  act  previously  done 
bv  him  while  in  the  exercise  of  his  agency. — 
Waldeck  &  Co.  v.  Pac  Coast  S.  S,  Co.,  2  Cal. 
App.  167,  83  Pac.  IS8. 

§  60.    Wolgftt  khA  Snfficlencr. 

[a]  Where  the  broker,  prior  to  the  negotia- 
tion for  exchange,  bad  negotiated  with  d»- 


fendant  to  purchase  a  block  of  lots  from  him 
within  a  year  at  $75  a  lot,  with  privilege  of 
taking  one  or  more  lots  when   ha  might  dls- 


spaee  left  for  the  name  of  the  grantee  after 
the  negotiations  of  the  broker  with  plaintiff, 
which  was  filled  with  plaintiff's  name  when 
delivered,  only  tended  to  show  an  authorized 
Bale  of  the  lanaa  at  the  agreed  price,  and 
the  delivery  of  the  deed  to  an  anticipated 
purchaser  from  the  broker,  and  did  not  lend 
to  show,  or  to  authorize  plaintiff  to  believe, 
'  that  defendant  had  authorized  the  broker  to 
purchase  property  for  him  or  to  exchange  bis 
property  for  that  of  plaintiff,  t,t  to  enter  into 
any  contract  binding  him  to  assume  the  pay- 
ment of  any  obligation  of  tbe  plaintiff.-^ 
Peaae  v.  Finck,  3  Cal.  App.  371,  85  Pac.  857. 

{  04.    Uabllitles  Incnmd  by  Ageats  In  Oan- 
sral. 

[a]  An  agent  la  not  personally  liable  on  a 
contract  nnless  it  contains  apt  words  to 
charge  him.— Merrill  v.  Williams,  93  Cal.  70. 

[b]  A  renewal  of  a  promissory  note  and 
mortgage  made  by  the  duly  authorised  attor- 
ney in  fact  of  the  maker,  and  solely  in  his 
capacity  as  agent,  only  binds  the  principal, 
and  not  the  agent— Uoore  v.  Qonld,  151  Cal. 
723,  ei  Pae.  61S. 


B.    UNDISCLOSED  AGENCY. 
§  eg.    Sl^ts  of  Agmk 

[a]  The  mere  fact  that  the  company  making 
the  sale  charged  tbe  goods  to  tbe  wife  with- 
out authority  from  her,  in  the  absence  of  a 
contract  that  she  would  pay  for  them  indi- 
vidually, would  not  of  Itself  preclude  the 
plaintiff's  assignor  from  recovering  the  value 
thereof  from  tbe  husband  as  the  real  pur- 
chaser, after  bis  name  as  principal  was  dis- 
closed.— McEee  v.  Canningliam,  £  Cal.  App. 
684,  84  Pac.  260. 


176.       • 

coNtKAora  OF  aobnt,  iTe. 

AOTINO  APTEB  TERUINATIOH  OP  ACTHORITT 
OR  FOR  PARTIES  ADTER8BLT  INTER- 
ESTED. (  78. 

NEaLIOENCE  OR  WRONGFUL  AITTB  OF  AGENT 
OR  SUBAQBNT,  I  81. 

5  75.    Payments  to  Agent. 

[a]  Where  the  purchase  had  been  made 
through  an  agent  for  the  defendant,  and  a 
portion  of  the  purchase  money  was  paid  to 
snch  agent,  it  is  immaterial  whether  the 
agent  was  authorised  to  receive  the  money  or 
not,  where  it  appears  that  he  deposited  the 
same  in  bank  to  defendant's  credit,  of  which 
fact  defendant  had  notice. — Spencer  v.  Mc- 
Cament,  7  Cal.  App.  84,  93  Pac  682. 

§  7B.    Unantborlied  Oontracta  of  Agont 

[a]  A  purebaaer  from  a  professed  agent  who 
signed  a  eootract  of  sale  in  excess  of  his  «n- 
thority,  without   concurrence  or  fault  of  the 
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principal,  mnit  look  to  the  professed  agent 
*IoDe  for  the  redTeas  of  nhatever  wrong  he 
may  have  Buffered. — Davit  v.  Trachsler,  3  CaL 
App.  S54,  S6  Pae.  610. 

[b]  A  contract  to  sell  real  estate  made  by 
the  agent  after  cancellation  of  his  authority 
as  to  future  contracts  without  consent  Ib 
TOid.— Davis  v.  TraehBler,  3  C»l.  App,  554, 
86  Pae.  610. 

tc]  A  contract  for  the  sale  of  real  estate 
made  by  an  agent  whose  authority  was  sps- 
ciallj  conferred  in  writing  to  eell  lands  in 
parcels  of  twenty  and  forty  acres  each,  upon 
terms  speeilled,  agreeing  to  dispose  of  a  ten 
acre  tract  upon  other  terms  than  those  speei- 
fled,  was  ont^de  of  the  scope  of  his  author- 
ity, and  if  not  sanctioned  in  any  way  by  th« 
principal  is  void  as  to  him. — Davis  v.  Trachs- 
ler,  3  Cal.  App.  E54,  86  Pac.  610. 

[d]  Where  a  receipt  and  contract  of  sale  is 
made  by  a  person  balding  himself  out  to  be 
an  agent  of  the  seller,  and  signed  by  him  as 
agent,  it  is  incumbent  upon  the  purchaser 
who  thns  had  actual  notice  of  the  agency,  to 
ascertain  the  scope  of  the  agent's  authority, 
and  whether  be   has  the  right  to  maks  or 

girform  the  contract. — Davis  ».  Tiactuler,  8 
al.  App.  S54,  66  Pae.  610. 

S  78.    AcUng  AftST  Termination  of  Anthotttr 
or  for  PartlM  Adversaly  Intecwtsd. 

ia]   Where  a  corporation  bearing  the  names 
two  officers  thereof  had  erected  a  bam 
for  defendant,  the  roof  of  which  fell  in,  and 


the  cost,  defendant  being  ignorant  that  such 
corporation  had  ceased  to  do  business,  and 
that  such  officers  were  officers  of  plaintlB  cor- 
poration, who  wrongfully  charged  all  the  ma- 
terials and  work  upon  such  roof  upon  the 
books  thereof  against  defendant,  such  cor- 
poration cannot  maintain  an  action  against 
defendant  for  want  of  privity  of  contract, 
.  and  beeaose  it  had  pot  it  in  the  power  of  its 
officers  to  impose  upon  defendsnt  as  an  inno- 
eeut  third  party,  and  mnst  bear  the  loss  re- 
sulting from  the  wrongful  acts  of  its  agents 
against  sneh  innocent  party. — WileoxltaBe 
Construction  Cg.  v.  Evans,  9  Cal.  App.  118, 
98  Pac.  83. 


[a]  The  plaintiff  was  bound  by  the  acts  of 
its  manager  in  permitting  the  fraudulent  use 
of  the  labels.  A  prineipa]  is  bonnd  by  the 
nets  of  an  agent  committed  in  the  transaction 
of  the  business  of  the  ageney,  even  if  the 
acts  are  wrongful. — Castroville  Co-op.  Cream- 
ery Co.  y.  Col,  e  CaL  App.  533,  03  Pae.  618. 

D.    EATIPICATION. 

NATUBE  IV   QBNERAL,  g  S3. 
KNOWIiEDQE  OF  FAOTB,  t  BS. 
BATIFIOATIOH  IN  PART,  I  »1, 
EVIDENOX  or  BATIFIOATIOir,  |  Hi. 

§  82.    Hatnra  In  OvnentL 

fa]  It  is  a  general  role  that  the  ratlflcation 
an   onantboriEed  uet  of  nn  ageut  is  an 


himself  for  the  agent.  This  rule  is  gcuerslly 
applied  for  the  protection  of  innocent  tbira 
persons  who  have  dealt  with  the  agent  npon 
the  strength  of  his  apparent  or  ostenaihle  au- 
thority. The  same  rnle  is  applied  to  relieve 
the  agent  ithere  the  principal  could  have  dis- 
affirmed or  rescinded  as  against  the  innocent 
third  party  and  has  failed  to  do  so,  and  is 
limited,  so  far  as  the  agent  is  concerned,  to 
those  cases  where  there  remains  with  the 
principal  after  his  first  complete  knowledge 
of  the  transaction  the  power  to  rescind  and 
he  has  failed  to  do  so. — Pacific  Vinegar  k 
Pickle  Works  v.  Smith,  152  Cal.  507,  93  Pae; 


S  86.    Knowledge  of  Facts. 

[a]  Where  the  plaintiff  had  delivered  a  dtri 
to  the  broker  of  bis  own  property,  with  the 
name  of  the  grantee  left  unfilled,  making  it 
subject  to  an  encumbrance  to  secure  his  debt, 
when  defendant's  deed  was  delivered  to  him 
and  both  deeds  remained  unrecorded,  a  sub- 
sequent negotiation,  one  year  thereafter,  be- 
tween plaintiff,  the  broker,  and  the  defend- 
ant, when  the  latter  knew  nothing  of  the 
eiistence  of  plaintiff's  blank  deed  given  to 
the  broker,  wherein  it  was  agreed  that  the 
unrecorded  deed  to  plaintiff  from  the  defend- 
ant  should  be  destroyed  in  order  that  defend- 
ant might  sell  all  of  bis  lands  to  a  third 
person,  and  that  defendant  should  repay  to 
plaintiff  the  original  price  for  the  land  deeded 
to  him,  which  was  so  paid  to  plaintiff  by  de- 
fendant, such  subsequent  negotiation  and  pay- 
ment does  not  tend  to  show  a  ratification  by 
defendant  of  the  exchange,  or  of  the  repre- 
sentations of  an  agency  therefor,  by  the 
broker,  of  which  defendant  hai]  no  knowledge. 
Pease  v.  Finck,  3  CaL  App.  371,  85  Pae.  657. 

S  ei.    BatUcktfon  Id  Put. 

fa]  The  proviaion  of  section  2311  of  the 
Civil  Code  that  "ratlflcation  of  part  of  an  iu- 
divisible  trausactiou  is  a  ratification  of  the 
whole,"  is  inapplicable  to  the  facts  of  this 
ease,    where     the    appointment    was     ratified 


Pac.  324. 

§  92.    Erldancs  of  BatUcatloiL 

[a]  In  an  action  bv  a  vendee  to  spedfi«»11y 
enforce  a  contract  for  the  sale  of  land  ece- 
cnted  by  an  alleged  agent  of  the  vendor  the 
evidence  is  reviewed  and  held  to  show  tbat 
the  agent  was  not  authorized  to  make  ths 
contract  sued  on,  or  any  contract  of  sale  on 
behalf  of  the  vendor,  and  that  his  only  au- 
thority in  addition  to  finding  a  purchaser  «a» 
to  consummate  a  purchase  by  paying  the 
purchase  price  to  a  designated  bank,  in  le- 
cordanee  with  instructions  given  to  it,  ind 
thereupon  accepting  a  deed  deposited  with 
tbe  bank,  and  that  the  principal  had  sot 
ratified  the  contract  and  was  not  estopped  to 
repudiate  it.— Stemler  v.  Bass,  153  CaL  7*1, 
96  Pac.  809. 

[b]  Where  the  plaintiff  anthorized  his  wifo 
to  sign  the  contract  with  defendants  daring 


DqitizedbyGoOt^le 


PBINCIPAL  AND  SUBETY,  I,  A,  II,  HI,  IS  12-23. 


hiB  absence,  making  them  their  agents  to  sell 
the  Uad  Dpon  the  terms  agreed  npon,  with 
the  understanding  with  them  that  he  would 
afterward  sign  it,  and  the  employment  of  the 
defendants  was  ratified  bj  the  husband'!  exe- 
eation  of  the  deed  to  them  by  reason  of  the 
defendante'  misrepresentation,  the  defendants 
were  properly  found  to  be  the  agents  of  the 

Slaintiflf.— Tate  T.  Aitken,  6  CaL  App.  505, 
3  Pae.  836. 

P.    ACTIONS. 

$  98.  Blgbt  of  AcUon  Against  FTlndpil  and 
A^ent^  or  ElUin. 
[b]  The  remedy  for  the  breach  of  the  war- 
ranty of  quality  by  the  agent  is  an  action  bj 
the  ba^er  to  recover  damages  therefor  against 
the  principal  whose  goods  were  sold  through 
the  ageot  to  the  buyer. — Lindlow  ▼•  Cobn,  5 
Cal.  App.  3S8,  90  Pac  485. 

§  101.    EUdonco. 

[a]  In  an  action  by  an  as^gnee  upon  the 
second  order  obtained  by  the  agent  which 
was  filled  by  the  principal,  findings  that  the 
agent  was  authorized  to  receive  the  former 
goods  in  exchange,  and  that  the  principal 
ratified  the  adjustment  of  the  breach  of  war- 
ranty by  the  agent,  are  held  to  be  against 
the  evidence. — Lindow  v.  Cohn,  9  CaL  App. 
388,  90  Pac.  485. 

§  102ys.    Judgment  Exonerating  Agent 

[a]  Wbere  a  recovery  is  sought  in  an  action 
against  a  principal  and  his  agent,  based  upon 
the  act  or  omission  of  the  agent  which  the 
principal  did  not  direct  and  in  which  he  did 
not  participate,  and  for  which  his  responsi- 
bility is  simply  that  cast  upon  him  by  law 
by  reason  of  his  relationship  to  his  agent,  a 
judgment  in  favor  of  and  exonerating  the 
agent  generally  ex  proprio  vigore  relieves  the 
principal  of  responsibility,  and  may  be 
availed  of  by  the  principal  for  that  purpose. 
Bradley  r.  Boseuthal,  151  CaL  420,  129  Am, 
St.  Bep.  171,  97  Pac.  875. 

PBINCIFAL  AND  STTEETY. 

Znelndt  promUts  lo  M  iNnmd,  wltii  and  for  an- 
oUmt  prlmullj  IlabU,  lor  Ou  parmuit  ol  a  dsM  or 
parfonBano*  of  a  dntr  n  oanUaot  or  otlur  obUga- 
tioD  bj  Ub;  astnn.  M«nlilMi,  valldlt;,  iacideiiti, 
eoastniBtian,  speiatlon,  and  effect  at  sneb  pramisss 
in  faueral;  ommlMtlan,  frutcblHi,  poweii.  and 
dsallnga  of  nirttj  eonpudss;  and  rlgbt*.  UabtllUti, 
and  mnadlH  of  nueUes,  principals,  and  arMUtari. 
I.  CREATION  AND  EXISTENCE  OP  BB- 

LATION,  IS  1-lS. 

A.  Between  Individnals,  {{  1-13. 


HI.  D18CHAEGE  OP  8USETY.  SS  22-40. 
rV.  BEMEDUB  OP  CBEDIT0B9.  U  41-48. 
V.  EIGHTS       AND        EEMEDIE8       OP 
SUBETT,  a   48-69. 
B.  Aa  to  Principal,  ft  S1-5S. 


A.    BETWEEN  INDIYIDUALa. 
§  12.    Uodlflcatlon. 

[a]  Where  the  bond  was  attached  to  a  bnild- 
ing  contract  to  complete  one  story,  and  pro- 
vided for  alterations  therein,  it  mnst  be  eon- 
strned  as  referring  exclusively  to  alterations 
in  the  plans  for  the  single  story,  and  not  as 
covering  alterations  by  the  erection  of  an 
additional  story  without  the  express  consent 
Of  the  surety.— Barrett-Hicks  Co.  v.  Glae,  9 
Cal.  App.  491,  09  Pae.  S56. 


S  16.    Oeneral  Boles  of  OonstracUon. 
[a]  Sureties  are  entitled  to  stand  apon  the 

Brecise  terms  of  their  contract,  and  their 
ability  upon  a  bond  cannot  be  extended  by 
implication  beyond  its  express  terms. — Hew- 
lett V.  Beede,  2  Cal.  App.  5Q1,  83  Pae.  1080. 

§  20.    Perfonnanca  of  Contract  of  PtindiML 

[a]  The  terms  of  the  bond  and  contract  for 
the  delivery  of  the  building  to  the  owner 
free  from  liens,  claim  and  demands  are  to 
be  construed  aa  limited  to  such  liens  as  are 
enforceable  against  the  building,  and  not  to 
include  any  an  authorized  or  invalid  or  ex- 
cessive liens  or  claims. — Alcatraz  etc.  Assn. 
V.  V.  8.  Fidelity  etc  Co.,  3  Cal,  App.  338,  85 
Pae.  15fi. 

[b]  An  owner  not  compelled  to  pay  a 
greater  amount  than  was  agreed  to  be  re- 
served from  the  contract  price  for  the  pay- 
ment of  enforceable  liens  has  suffered  no 
damage,  and  cannot  maintain  an  action  on 
the  bond  to  recover  expenses  paid  and  attor- 
ney's fees  voluntarily  and  needlessly  incurred 
in  defending  liens  which  are  not  enforceable 
against  the  building. — Alcatraz  etc.  Assn.  v. 
U.  a.  Fidelity  etc.  Co.,  3  Cal.  App.  338,  85 
Pac.  158. 

§  St.  Estoppel  to  AsBsrt  or  Den;  LlabUlty. 
[a]  Where  the  plaintiff  pleaded  and  proved 
certain  facts  which  were  found  by  the  court 

upon  snffleient  evidence,  establishing  that 
while  the  plaintiff  was  engaged  in  continuous 
delivery  of  oil  to  the  defendants  they  knew 
that  plaintiff  was  ignorant  of  the  facts  con- 
nected with  the  alteration  of  the  bond  for 
payment,  and  that  neither  of  them  notified 
or  informed  plaintiff  that  any  alteration  in 
the  bond  was  made  without  their  knowledge 
or  consent,  such  facts  are  snffleient  to  estop 
the  defendants  from  denying  the  validitv  of 
the  bond  aa  ^tered. — Union  Oil  Co,  v.  Mer- 
cantile Befining  Co.,  8  Cal.  App.  769,  97  Pac 
910. 

m.    DISCHABQE  OF  8UBETT. 

S  23.    Ohango  of  Obligation  or  Duty  of  Prin- 
cipal. 
[a]   A   surety   on   the  bond   of   a  contractor 
In  the  amount  of  the  last  payment  on  a  build- 
ing contract  at  an  agreed  price,  to  secure  ita 
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peTfoimBBce  and  tha  deliverT  of  the  baUdiDg 
to  the  owner  free  fTem  all  lieni,  etc.,  ii 
exonerated  and  diBCharged,  DDder  Beetion  2819 
of  tb«  Civil  Code,  by  ft  sDbaeqnent  chADDe, 
withoDt  the  cod  sent  efl  the  surety,  in  the 
terms  of  tbe  contract  increasing  the  price 
to  tbe  extent  of  t31S,  and  requiring  s  greater 
length  of  time  to  complete  the  building,  and 
greater  expense  incident  thereto,  than  that 
for  which  the  anrety  had  agreed  to  indem- 
nify the  owner. — Alcatr&z  etc.  Assn.  v.  TT.  3. 
FideUty  etc.  Co.,  3  Cal.  App.  338,  85  Pac. 

S  21.    AltanUon  of  UutrTunnit. 

[•]  In  an  action  on  a  joint  and  several  bond, 
in  which  it  appears  that  after  execution  it 
was  changed  by  one  surety  from  a  joint  bond 
to  a  joint  and  several  bond,  without  the 
knowledge  or  consent  of  the  other  anretiea, 
and  that  tbe  obligee  did  not  know  such  want 
of  knowledge  and  consent  until  after  the 
action  was  commenced,  a  joint  judgment  waa 
properly  rendered  in  his  favor  against  all 
of  tbe  sureties,  without  reference  to  such 
alteration. — Union  Oil  Go.  v.  Mercantile  Be- 
aning  Co.,  8  CaL  App,  769,  97  Pac.  919. 

§  38Vi.    Limitation  of  Action  Agalnn  Prln- 
dpaL 
[a]  A  building  contractor's  bond,  executed 

■  ■  •111         


fully  pay  to  the  aaid  person  or  persona  per- 
forming labor  or  furnishing  materials"  tbe 
value  of  such  labor  or  materials,  said  obliga- 
tion should  be  void,  otherwise  to  remain  in 
full  force  and  effect,  is  only  collateral  to  any 
obligation  that  might  arise  in  favor  of  mate- 
rialmen for  materials  thereafter  furnished  by 
them.  And  when  the  primary  obligation  of 
the  contractors  to  the  materialmen  for  ma- 
teriala  furnished,  in  pursuance  of  a  verbal 
contract,  is  barred  by  the  statute  of  limita- 
tions, the  right  of  action  of  the  materialmen 
on  the  bond  against  the  sureties  is  likewise 
barred.— Towle  v.  Sweeney,  2  Cal.  App.  29, 
83  Pac.  74. 

IT.    BEMEDIES  OF  OBEDITOBS. 

S  42.    Bight  of  Actlm  Asalnct   8tir«ty  and 
Defense*  In  a«neral. 

[a]  An  action  to  recover  a  personal  judg- 
ment may  be  maintained  against  one  of  two 
joint  sureties  on  a  bond,  if  at  the  time  the 
action  is  commenced  the  surety  not  sued  was 
absent  from  the  state  and  without  the  juris- 
diction of  the  court.— Tally  v.  Oanahl,  151 
Cal.  418,  90  Pac.  104S. 

[b]  Where  tbe  judgment  against  the  surety 
did  not  porport  to  bind  the  defendant,  or  to 
determine  his  rights  under  a  contract  of  in- 
demnity against  liability  on  its  bond,  or  to 
render  any  relief  against  bim,  the  judgment 
being  void  on  its  face  is  open  to  collateral 
attack  by  him,  and  neither  the  voluntary  nor 
coerced  payment  by  the  surety  can  have  the 
effect  to  conclude  him  in  an  action  on  the 
contract  of  indemnity. — Chnrchill  v.  Uore, 
7  Cal.  App.  767,  98  Pac.  108. 


5  46.    Pleading. 

[a]  If  a  complaint  on  an  nndertaking 
against  a  surety  fails  to  allege  or  show  that 
the  defendant  executed  or  delivered  the  un- 
dertaking, it  does  not  state  a  cause  of  action, 
and  a  general  demurrer  thereto  should  have 
been  sustained. — 8an  Francisco  S.  Co.  v. 
Aetna  Indemnity  Co.,  7  Cal.  App.  98,  93 
Pac.  868. 

6  48.    Jndgnunt^  Ooits  and  Bevlaw. 

[a]  Where  the  purported  undertaking  given 
by  a  surety  company  for  the  contractor  i* 
void  a  judgment  against  the  surety  wUl  b« 
reversed,  with  direction  to  the  trial  eonrt  to 
enter  judgment  in  its  favor, — ^Hampton  v. 
Christensen,  148  Cal.  729,  84  Pae.  200. 

T.    BIOHIS  AND  REUEDTEB  OF  SUKETT. 

B.    A8  TO  PBINCIPAL. 
5  63.    BlChtB  Aftar  Payment. 
[a]  The   original    debt    being   that   of    the 

principal,  on  its  payment  by  the  adminis- 
trator of  the  estate  of  the  intestate  surety, 
to  relieve  the  estate  from  liability,  and  the 
property  of  the  estate  from  the  mortgage 
lien,  an  entirely  new  and  distinct  debt  due 
from  the  principal  to  the  surety  was  created, 
and  tbe  defendant  became  liable  to  the  es- 
tate for  the  full  money  paid,  with  interest 
at  the  legal  rate. — Townaend  v,  Sullivan  3 
Cal.  App.  lis,  S4  Pac.  435. 

§  55.    Acttona  Against  Principal. 


amend  bis  answer  at  the  trial  by  a 
sistent  amendment,  averring  that  the  plain- 
tiff's intestate  had  made  htm  a  gift  of  the 
principal  debt,  which  was  in  irreconCTlable 
conflict  with  the  admisaion  that  the  principal 
debt  was  a  loan  procured  by  him  from  a 
third  person  for  his  ezpreat  use  and  benefit. 
So  long  aa  the  obligation  of  the  defendant 
on  his  note  to  repay  the  loan  endured,  there 

:h  thing 
Bty. — To 
Cal.  App.  115,  84  Pac.  435. 

[b]  hi  an  action  to  recover  money  paid  by 
plaintiff's  administrator  for  her  intestate  aa 
cosurety  on  a  note  of  defendant  as  prineipal 
debtor,  which  two  sureties  signed  at  his  re- 
quest. It  appearing  that  the  note  was  paid 
by  plaintiff  to  release  a  mortga^  given  by 
the  intestate  aa  additional  security  for  aucb 
note,  which  tbe  defendant  failed  and  refused 
to  pay,  where  the  answer  admitted  the  facts 
constituting  the  cause  of  action,  and  the  al- 
leged relation  of  principal  and  surety,  and 
his  liability  for  the  amount  paid  by  the  ad- 
ministrator was  a  legal  conclusion  from  tbe 
facts  admitted,  denials  and  averments  in  the 
answer  contradicting  such  legal  conclusion 
created  no  issues, — Townaend  v.  SnUivaa,  3 
Cal.  App.  115,  84  Pae.  485. 

[c]  Where  It  appeared  that  the  intestate 
mortgagor  bad  an  Intereat  in  the  {iroperty 
mortgaged  by  her,  the  extent  of  that  interest 
is  immaterial;  and  the  Inventory  and  ap- 
praisement of  the  estato  of  the  deceased  ee- 
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■aretr  Is  not  admlselble  to  ahow  an  addi- 
Uonal  interMt  of  that  estate  in  the  property 
mortgafrad.— TownseniJ  v.  Sullivan,  3  Cal. 
App.  115,  84  Pae.  435. 

[d]  The  admitted  fact  ttiat  tbere  wu  an- 
other  eoearetj  with  the  plaintiff's  intestate 
on  the  joint  note,  paid  b;  the  plaintiff,  aa 
administrator,  does  not  make  the  estate  of 
tneh  cosurety  a  neceasary  party  to  the  action. 
Townsend  t.  Snllivan,  3  Cal.  App.  115.  84 
Pae.  435. 

[e]  The  payment  of  a  note  by  a  surety  ei- 
tinguishes  the  obligation  of  the  principal 
tbereon;  and  the  only  remedv  of  the  surety 
ia  an  action  of  assumpsit,  based  upon  the 
implied  obligation  of  the  principal  for  money 
expended  for  his  benefit.  Such  action  is 
barred  by  the  lapse  of  two  years  from  the 
payment  of  the  money. — Bray  t.  Cotm,  7  Cal. 
App.  124,  93  Pae.  893. 

PRIVATE  BOADS. 

iDclnda  reads  esubllslisd  by  pabUo  snthoittr  fet 
aooommodatloD  ef  prlTsts  parsons,  lint  epsn  for  free 
paM^igt  to  tlia  pDblic;  DstoH  sod  scops  of  POWST 
to  sstsbUsh  snd  mmlntiln  ineli  roadi  In  ganarftl; 
eansUtnUonsl  snd  ststntory  provlslDns  teUtlnf 
tkorato;  siUblliluDSDt  of  iDcli  rosds.  oonstrartUm, 
tepslr,  and  ImpniTDiwnt  tlieieaf,  snd  sltaiktlan. 
Tscatlon.  sod  siMuidomnsnt  tharsol;  local  ssisss- 
Bsnts  tharifDi:  titla  to  snd  rights  In  ths  land  oe- 
mplad.  and  lemoTsl  of  and  llsbllltlH  tor  obitioc- 
Uons.  •DCTouhmsnts,  etc.;  and  dss  of  sneb  rosds, 
and  Uahllitlai  tor  Injnrlas  tram  datsots,  obstmo- 
Uoiu,  ate.,  tbaraln. 

§  2,     Frlvate  Bond  Defined. 

[a]  A  way  constructed  by  plaintifTs  prede- 
cesBor  for  his  own  nse  and  benefit  as  an 
appnrtenance  to  mines  and  not  for  the  public 
use  and  benefit,  and  which  passed  to  plain- 
tiff as  such  appurtenance,  and  which  the 
public  was  not  invited,  permitted  or  allowed 
to  nse,  and  which  was  never  directly  or  in- 
directly dedicated  to  the  nse  of  the  public 
is  a  strictly  private  way,  which  the  defend- 
ants may  be  prevented  from  using. — Bully 
Hill  etc.  Co.  T.  Bruwn,  1  Cal.  App.  ISO,  87 
Pae.  237. 

g  5.     Pioc«edlngB  to  EstabUali. 

[a]  The  mere  fact  that  all  of  the  land  was 
originally  part  of  the  public  domain,  and 
hence  owned  by  a  common  grantor,  cannot 
confer  the  peculiar  right  out  of  which  a  way 
of  neceasity  arises.— Bully  Hill  etc.  Co.  v. 
Brason,  4  Cal.  App.  180,  87  Pae.  237. 


was  tried  by  the  court,  and  no  facts  were 

5 roved  or  fotind,  or  appear  in  the  record  upon 
efend«iit'e  appeal,  which  are  essential  to 
eonstitnte  a  way  of  neeeseity  over  plaintiff's 
private  road,  a  change  of  position  in  appel- 
fant's  brief,  pregnant  with  the  admission  that 
the  fray  is  private,  to  urge  a  way  of  necessity 
over  the  same  cannot  be  sustained. — Bully 
Hill  etc.  Co.  V.  Bmson,  4  Cal.  App.  180,  87 
Fac  237. 

[e]  In  order  to  eonstitnte  a  way  of  neees- 
■ity,    tfae    lelatioB    of    grantor    and    grantee 


must  exist  between  the  parties,  snd  the  right 
of  way  from  necessity  must  be  in  fact  what 
the  term  natnrslly  imports,  and  cannot  exist 
except  in  cases  of  strict  necessity,  nor  when 
a  man  can  get  to  his  property  over  bis  own 
laud. — Bully  Hill  etc.  Co.  v.  Broaon,  4  Cal. 
App.  180,  87  Pae.  237. 

[d]  A  finding  that  the  only  manner  by 
wbieh  a  wsgon  or  team  ean  reach  the  hotel 
and  mines  of  the  defendants  from  any  public 
road  is  by  passing  over  the  roadway  de- 
scribed is  not  sufficient  to  show  that  another 
road  cannot  be  constrncted  from  the  pnblio 
road  over  defendant's  lands,  over  which 
wagons  and  teams  may  pass  to  such  hotel 
and  mines,  and  where  tbere  is  nothing  in  the 
record  to  show  that  such  road  cannot  be 
easily  conalmcted,  no  way  of  necessity  ap- 
pears.— Bully  Hill  etc.  Co.  v.  Bniaon,  4  Cal. 
App.  180,  87  Pao.  237. 

[  -]  Where  the  answer  only  pleaded  that  the 
way  in  question  was  not  private,  but  was  a 
public  road,  and  none  of  the  errors  and  speci- 
llcations  assigned  were  included  in  the  brief 
on  appeal,  they  must  be  taken  aa  waived. — 
Buily  Bill  etc.  Co.  v.  Bruson,  4  Cal-  App. 
180,  87  Pae.  237. 

PBOOESS. 

iBalsda  wilts,  aandatai,  pncapts,  oi  DoUca*.  1>- 
snad  by  ■  oonit  oi  Jndfs,  dark,  attorasj,  or  ethai 
ollloar,  la  or  loddant  to  procaMUncs  In  dvU  actions 
In  gansisl,  and  mots  paitioiilaTly  snch  Initiamants 
if  which  civil  actions  era  basun,  snd  dafandsnts 
thareia  sis  nqnlred  to  appau  snd  answar  or  ue 
notUsd  of  the  bringing  of  tha  aetlaa:  issnsnce, 
raqnlaltas,  and  vallUty  of  sdcIi  Instmma&ts  In  gan- 
anl;  sarvica  tharaof,  pananal  or  iDbstitntad,  or  br 
pnbllcstlan,  prlvUaga  from  sarvlaa,  and  ratnmi  da- 
tact*  In  pioeaa*  or  rstnm,  snd  ob]*ctlona  tbersfor. 
and  how  oblaetlona  to  piooaaa  or  HTvlBa  may  b* 
tsksn;  amendmant  of  process  or  ratnm;  gosshlng 
or  sattlng  salds  pmeasi  or  latnm;  sad  abnss  of 
piooess  m  fsnaisL 

H.     BEBVIOE. 

C.     PUBLICATION. 

AfpLIOATION  OB  OBDEK  FOB  PDBLIOATIOIf— 

AFFIDAVTT  IN   GEHERAIj,  1  ST. 
—  AVERMENTS     AS     TO     BESIOEKCE,     DUE 
DILIGENCE     AND    INABILITY    TO    MAKE 
SrEVTOE,  I  80. 


§  27.    Applicatdon  or  Order  tor  Fnl)licatlot^- 
Affidavit  in  OeneTaL 

[a]  An  affidavit  for  publication  of  summoni 
and  an  order  of  publication  in  an  action  by 
the  state  to  foreclose  the  rights  of  a  pur- 
chaser of  state  lands  unsuitaDle  for  cultiva- 
tion, and  to  vacate  the  certificate  of  purchase 
on  account  of  the  default  of  the  purchaser 
to  make  payments  of  interest,  held  sufficient 
on  the  authority  of  Cargile  v.  Silsbee,  148 
Cal.  250,  82  Pae.  1042,  and  other  cases  eited. 
Shepard  v.  Mace,  148  Cal.  STO,  82  Pae.  1046. 


[b]  The  ruling  and  determination  in  Bue  i 
"  ^  -     137   Cal   651,  66  Pae.   216,  70  Pft< 
I   to  the  sufficiency  of  an  affidavit   for 


Quinn,  137  Cat  651,  66  Pae.  216,  70  Pae. 
732,  as  to  the  sufficiency  of  an  affidavit  for 
the    publication   of   •nmmona,    followed    and 
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approved. — Smer;  t,  KIpp,  X54  Cal.  83,  129 
Am.  St.  Bep.  Ill,  07  Fu.  17,  10  L.  B.  A., 
N.  a,  083. 

§  30.    AvAnnenti  m  to  BesUonefl,  I>iu 

DUlgenca  ind  Inablll^  to  Bbko  Potsoiul 
Servlc*. 

[&]  Bach  ait  BiEdavit  !■  rafficient  U  it  statea 
that  tbe  defemdaut  could  not  be  louDd  in  the 
state  after  diligent  search  made  therein  for 
him  by  affiant,  and  that  aueh  diligent  Beareh 
consisted  of  making  inqoiiies  of  each  and 
every  person  from  whom  he  had  reason  to 
believe  he  would  receive  knowledge  of  the 
wheresboDts  of  the  defendant,  foUowed  by 
a  statement  of  the  persons  of  whom  he  made 
inquiries  and  why  be  expected  them  to  know 
of  his  whereabouts. — Chapman  v.  Moore,  151 
Cal.  600,  121  Am.  8t.  Bep.  130,  01  Pae.  324. 

[ti]  On  a  eoltateral  attack,  an  affidavit  for 
the  service  of  Eummons  by  publication,  on  the 

frouud  that  the  defendant  could  not  with  due 
iligence  be  found  in  the  state,  which  fails 
to  state  what  Information  tbe  affiant  re- 
ceived concerning  tbe  whereabouts  of  the  de- 
fendant from  those  of  whom  he  inquired  con- 
cerning him,  is  not  fatally  defective,  if  from 
the  other  facts  stated  in  tbe  affidavit  it  could 
be  reasonably  inferred  that  such  inquiries  to 
ascertain  the  whereabouts  of  the  defendant 
were  unavailing. — Chapman  v.  Moore,  151 
Cal.  eOO,  121  Am.  St.  Bep.  130,  91  Pac.  324. 

[c]  An  affidavit  for  tbe  publication  of  sum- 
mons, in  whicli  tbe  plaintiff  names  twelve 
county  officers  of  the  county  of  whom  he 
made  inquiry,  without  avail,  as  to  tbe  where- 
abouts and  postoffice  address  or  reBidencs  of 
the  defendants,  or  either  of  them,  and  which 
further  states  that  he  has  made  due  and 
diligent  inquiry  of  old  residents,  the  former 
neighbors  of  the  defendants,  naming  them 
and  giving  their  statements  of  their  inability 
to  furiusb  an  J  information,  sufficiently  shows 
the  due  diligence  required  by  section  412  of 
the  Code  of  Civil  Procedure  to  war 
service    of   the   summons   by   publicati 

{'udgment  rendered  upon  a  service  of  su 
ly  publication,  based  upon  such  an  affidavit, 
is  not  violative  of  tbe  constitutional  guar- 
anty of  due  process  of  law. — Boberta  t.  Jacob, 
154  Cal.  307,  B7  Pac.  671. 

§  37.  Mode  and  Snfflciency  of  Serrlca  \ty 
PnbUcattoit— Mailing, 
[a]  Where  it  appears  that  the  appellant  and 
the  mortgagors  reside  in  the  same  eitf,  a 
service  of  notice  by  mail  upon  them  at  their 
known  place  of  residence  therein  is  improper, 
and  cannot  sustain  the  appeal.  In  such  case 
the  service  must  be  made  at  the  known 
place  of  residence,  as  provided  in  subdivision 
2  of  section  1011  of  the  Code  of  Civil  Pro- 
cedure.— Koyer  v.  Benedict,  4  Cei  App.  48, 
8T  Pac.  231. 

E-  EETUBN  AND  PSOOP  OP  BEBTTCE. 

§  47.    Form  and  BeqiilBitM  of  AflUtavlt  of 
Servlee  lu  OonaraL 
[s]  An     affidavit     Of    service   of     summons 
which  is  silent  as  to  the  venue  of  the  notary 


will  be  ureenmed  to  have  been  made  in  the 
county    for    which    he    was    appointed;    and 

where  sucb  affidavit  is  ambignona  in  not 
showing  whether  a  copy  of  the  complaint  and 
summons  was  delivered  to  each  defendant  st 
tbe  time  of  service,  it  will  be  presumed  that 
it  was  supplemented  by  other  satisfactory 
evidence  that  each  defendant  was  properly 
served  therewith. — County  Bank  v.  Jack,  141 
CaL  437,  113  Am.  St.  Bep.  2S5,  S3  Pae.  705. 


and  a  copy  of  the  complaint  be  mailed  to 
each  of  several  defendants,  an  affidavit  of 
mailing,  to  tbe  effect  that  the  affiant  depos- 
ited in  the  postoffice  "a  copy  of  said  sms- 
mons  attacbed  to  a  copy  of  tbe  complaint," 
directed  to  four  specified  defendants,  docs 
not  show  that  sneh  copies  were  directed  to 
each  of  tbe  defendants,  and  is  iusnfficient 
to  confer  jurisdiction  on  tbe  court  to  render 
judgment  against  them  by  default. — Harris  v. 
Monis,  3  Cal.  App.  151,  S4  Pac  673. 

HL     DEFECTS   AND   OBJECTIONS. 


[a]  In  an  action  by  the  husband  and  wife 
to  quiet  title  against  the  purchaser  under  a 
foreclosure  decree,  where  tbe  judgment -roll 
in  the  foreclosure  suit  contained  an  unBigned 
return  of  eervice  of  summons  upon  the  lini- 
band,  the  court  properly  admitted  proof  of 
the  actual  service  of  summons  upon  the  bni- 
band,  by  the  oath  of  tbe  former  deputy  sieriff 
who  made  the  service,  and  might  tben  have 
admitted  the  judgment-roll  in  evidence  witb 
correction  of  the  defective  return;  and  the 
plaintiffs'  rights  could  not  be  prejudiced  by 
an  order  of  the  court  allowing  the  former 
deputy  sheritF  to  amend  bis  return  nunc  pro 
tune,  by  filling  out  the  certificate  is  the 
name  of  the  then  sheriff  by  himself,  thongh 
hie  principal  was  dead. — Jones  v.  Qnnn,  149 
Cal.  687,  87  Pac.  577. 


PROHIBITION. 

Indude  Witts  of  pioMbltlon  Iail>tddln(  jrowel 
tloD  of  psrtlcnlu  procHdlD^  befen  inferior  coirti 
or  other  tribunals,  Jndgss.  bosrds,  olDoui,  ar  eor- 
porstlons.  as  being  without  or  In  axass  el  tlull 
iDiUdlctlDn;  nstara  and  scop*  of  ths  itaMj  la 
Ssneral;  ciaimdi  of  ncli  writs  and  ilefmssi  tt**- 
to;  to  and  sislnit  whom  and  to  forbid  wbat  pr*- 
CMdlngs  a»j  ars  allowed;  JniladlctiaB  to  riA 
and  pTDOMdlngs  to  obtain  tbe  writ;  issuuM  ot 
altemativ*  or  sbsolnte  wrtts,  iHfnWtas  and  nlld- 
lt7  tbsrenl,  ■errle*  thereof,  ntnm  to  altsiastn* 
wilts,  and  procsedlnct  tlisrson;  Jmtgmanti  ai  ac* 
dars  and  utfoToemsnt  tberaof;  iitIbw  of  prooaad- 
Ings;   ooita  in  snob  procMdIngs;   and  lUMliedlaocs 


1.  NATURE  AND  OEOTJNDS,  SS  1-28. 
n.  JUBISDICTION,     PBOCEEDliJOS    AND 
BELIEF,  IS  £0-33. 
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X.    NATnBE  AND  aEOUNDS. 

XSISTENCE  AND  ASEQUAOT  OF  OTHES  BSItB- 

DIES,  1  t. 
ADEQDACr  OP  BIMEDT  BT  FROHIBITIOIT,  I  4. 
ACTS    AKD    FROOEEDINOa    OF    COURTS    AND 

JUSICIAL  OFFICERS  IN  QENBBAL,  I  fl. 

VACATION   OB  BNFOBCEICENT   OV  JUDO- 

HENT,  I  S. 

CONTEUPT    AMD    IMJUNOHOK    PBOOEBD- 

INQ8.  i  S. 

RECEIVERSHIP  PBOCBEDIHaS,  1 10. 

CONDEUNATION  PROCEEDINGS,  t  IDM. 

CBIUINAL  PROSBOCTIONS,  i  11. 

ACTS    AND    PHOCEEDIKGS    OP    PDBLIO    OFFI- 

eBOUNDS  FOR  BELIEF— ERRORS  AND  IREEOD- 

LASITIE8  IN   OENERAL.  f  16. 
. WANT,  EXCESS  OS  ABUSE  OF  JUBISDIO- 

TION  IN  GENERAL,  1  17. 
PERSONS  ENTITLED  TO  RELIEP,  ■  38. 

$.3.    BxisUoce  uid  Adequacy  of  Otbet  B«id-      <''^" 
■dl«B.  '^o 


Metjuata  remedy  in  the  ordinary 
law,  npon  a  motion  in  this  court,  to  stay 
the  band  of  the  lower  court  in  any  proceed- 
ing to  enforce  the  order,  whether  it  be  ju- 
dicial or  miDlBterial. — HcAneuj  v,  Suporiot 
Court,  ISO  Cat.  6,  87  Fac.  1020. 

[b]  BegardleM  of  the  question  whether  a 
collateral  inheritanee  tax  originally  in  force 
nnder  the  act  of  1893  can  be  eolleeted  t here- 
on der  after  the  repeal  thereof  by  the  act 
of  lOOS,  there  being  an  adequate  remedy  for 
ita  determination  npon  appeal  from  an  order 
directing  its  payment  aa  a  claim  against  the 
eatate,  or  from  a  decree  of  distribution  di- 
recting the  dednction  of  the  tax,  a  writ  of 
prohibition  will  not  lie  to  prevent  proceedings 
for  its  enforcement  under  the  procedure  fixed 
by  the  aat  of  18B3.— Cross  v.  Superior  Court, 
2  Cal.  App.  342,  S3  Pae.  81S. 

[c]  The  writ  of  prohibition  wOI  not  lie  to 
prevent  the  superior  court  from  determining 
a  contest  between  rival  applicants  for  letters 
of  adminiatratioD  of  the  estate  of  a  deceased 
peraon,  over  which  it  has  jurisdiction,  and 
ba  which  the  questions  of  heirship  and  de- 
gree of  kinship  to  the  deeeaaed'  are  at  iesae, 
and  necessarily  involved;  and  any  errora  of 
law  or  mling  aa  to  pleading  or  proof  com- 
mitted by  the  court  in  the  esercise_  of  its 
jnriediction  over  the  contest  are  reviewable 
and  correctlble  only  through  the  ordinary 
remedy  by  appeal. — Johnston  v.  Superior 
Conrt,  4  Cal.  App.  80,  87  Pac.  £11. 

[d]  A  writ  of  prohibition  will  not  lie  to 
prevent  the  trial  of  an  action  where  there  is 
a  plain,  speedy  and  adequate  remedy  by  ap- 
peal from  the  final  pudgment  rendered  there- 
in. Whether  a  justice's  court  has  or  has  not 
jnrisdiction  to  try  an  action,  where  it  ap- 
peara  that  the  summons  was  not  served  or 
retomed  within  three  years  from  the  com- 
mencement of  the  action,  the  method  of  ap- 
pealing from  the  judgment  of  the  justice's 
court  la  simple  and  expeditiouB,  and  an  appeal 
may  be  taken  upon  questions  both  of  law  and 


of  fact;  and  prohibition  wIH  not  lie  in  the 
■uperior  court  to  prevent  the  trial  of  the 
action.— Hubbard  v.  Jostice'i  Court,  S  Cal. 
App.  SO,  89  Pae.  665. 

[e]  The  writ  of  prohibition  will  not  lie  to 
restrain  payment  of  an  elisor's  bill  authorized 
by  the  superior  court,  even  if  it  be  conceded 
that  the  bill  b  illegal  or  not  authorized  by 
law.  In  such  ease  the  taxpayer  has  a  rem- 
edy by  proceedings  in  the  superior  court  un- 
der the  process  of  injunction  to  restrain  its 

rayment. — Murphy  y.  Baatel,  fl  Cal.  App. 
15,  91  Pae.  803. 

[f]  Prohibition  will  not  lie  to  prevent  the 
board  of  trustees  from  determining  the  proper 
question  of  fact.  If  upon  the  hearing  it 
should  discover  its  want  of  jurisdiction  and 
should  still  proceed,  the  aggrieved  party 
would  have  an  adequate  remedy  by  writ  of 
review.  The  writ  of  prohibition  will  not 
ordinarily  issue  when  certiorari  will  lie,  nn- 
lesa  it  appear  that  the  applicant  for  the 
writ  will  necessarily  be  injured  if  the  tribunal 
sought  to  be  prohibited  is  permitted  to  pro- 
ceed.—Hayes  V.  Board  of  Trustees,  fl  Cal. 
App.  SEO,  92  Pac.  492. 

[g]  The  writ  of  prohibition  will  not  lie  to 
prevent  a  trial  for  misdemeanor  in  the  jus- 
tice's court,  by  reason  of  postponements  of 
the  trial,  after  mistrial  resulting  from  fail- 
ure of  the  jury  to  agree  upon  a  verdict,  where 
such  postponements  do  not  exceed  the  limit 
of  sixty  days.  The  court  had  diacretion  to 
postpone  it  for  cause  within  that  limit,  and 
the  suitable  remedy  for  any  abnse  of  Ita 
discretion  is  by  appeal  from  the  judgment 
upon  a  proper  record. — Application  of  Yung, 

7  Cal.  App.  772,  96  Pac.  24. 

[h]  Want  of  jurisdiction  does  not  of  itself 
warrant  the  issuance  of  the  writ  of  pro- 
hibition when  the  petitioner  has  a  remedy  by 
appeal  and  can  suffer  no  injury  by  withhold- 
ing the  writ.     (Per  Shaw,  J.)— People  v.  SJoto, 

8  Cal.  App.  322,  96  Pac.  913. 

[j]  The  writ  of  prohibition  will  not  lie  to 
prevent  the  settlement  of  a  bill  of  exceptiona 
in  a  criminal  ease,  notwithstanding  the  juris- 
dictional reqnirementa  prescribed  in  section 
1174  of  the  Penal  Code  were  not  complied 
with,  since  the  petitioner  for  the  writ  has  an 
adequate  remedy  by  a 
ett,  8  Cal.  App.  430,  97f 

[k]  A  court  of  equity  has  power  to  remove 
the  directors  of  a  corporation  for  fraudulent 
practices,  and  when  they  have  abandoned 
their  trust,  may  make  an  ex  parte  order  ap- 
pointing a  receiver  to  preserve  its  assets; 
and,  when  circumstances  arise  requiring  it, 
may  order  the  assets  to  be  sold.  Bach  of 
such  orders  is  appealable,  and  prohibition  will 
not  lie  to  restrain  proceedings  under  either 
order.— California  Fruit  etc.  Assn.  v.  Superior 
Court,  8  Cal.  App.  711,  97  Pac.  769. 

[11  npon  an  application  for  a  writ  of  pro- 
hibition, the  vaiidiCy  of  a  grand  jury  which 
found  an  indictment  against  the  petitioner 
cannot  be  reviewed.  It  is  sufficient  that  it 
was  drawn  and  impaneled  under  the  forms 
of  law,  and  under  the  direction  of  the  court 
having  jurisdiction  to  impanel  it,  and  to  de- 
termine the  question  of  ita  validity,  and  hav- 
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log  dsterulned  iti  valMIt^  agslogt  the  peti- 
tioner, hiB  soie  remedj  for  anj  error  in  ita 
determination  ia  by  appeal. — In  la  Hatch,  S 
Cal.  App.  333,  99  Fae.  39S. 

[m]  The  fast  that  the  writ  of  piohibition 
wftB  refused  in  the  anperior  court,  and  iti 
decieion  adverae  to  petitioner  comes  here  for 
review  by  appeal,  cannot  take  the  caie  out  of 
the  ordinary  mle  as  to  the  remedy  by  appeal 
to  the  superior  eonrt. — Keith  v.  Becordar's 
Court,  9  Cal.  App.  380,  SB  Pae.  416. 

[n]  The  writ  of  prohibition  will  not  lie  to 
prevent  the  trial  of  a  criminal  ease  in  tba 
police  court  for  alleged  violation  of  a  city 
ordinance,  upon  the  eronnd  that  such  court 
haa  no  jurisdictioQ  for  insofBeiency  of  the 
complaint  to  state  a  public  offense,  and  that 
the  complaint  shows  on  its  face  that  the 
charge  ia  barred  under  section  SOI  of  the 
Penal  Code,  the  defendant  baring  a  plain, 
speedy  and  adequate  remedy  by  appeal  to 
the  superior  court. — Eeith  t.  Eecorder's 
Court,  9  Cal.  App.  380,  90  Pac.  416. 

[o]  Piohibition  will  not  lie  to  prevent  a 
iual  trial  of  a  corporatin 


on  the  ground  that  the  corporation,  . 


B  of  the  Penal  Code,  the  remedy  at  law 
being  adequate  to  move  to  set  aaide  the 
information  on  that  ground,  and  if  error  be 
committed  in  the  ruling  npon  such  mation, 
such  error  may  be  correctea  upon  an  appeal 
from  the  judgment. — Western  Meat  Co.  v. 
Superior  Court,  9  Cal.  App.  538,  99  Pac.  976. 

§  4.    Adequacy  of  Bemedy  by  ProUbltioD. 

(aj  Begardlesa  of  the  question  whether  the 
petitioner  for  the  writ  of  prohibition  conld 
maintain  an  application  for  the  revocation  of 
the  letters  issued  upon  a  subsequent  appli- 
cation in  another  county,  an  appeal  bv  him 
from  an  order  refusing  to  Taeate  the  letters 
cannot  stay  proceedings  in  that  court,  and 
is  not  such  a  plain,  speedy,  and  adequate  rem- 
edy in  the  ordinary  course  of  law  as  to  bar 
prohibition  against  the  exercise  of  jurisdie- 


Pac.  767. 

[b]  If  the  lien  of  an  attachment  on  real 
property  is  oontinued  by  an  order  of  the  court 
without  Ic^al  authority,  pending  an  appeal 
by  the  plaintiff  from  a  judgment  in  favor  of 
the  defendant,  the  remedy  of  the  defendant, 
by  appeal  from  the  order,  is  neither  speedy 
nor  adequate,  and  as  the  effect  of  the  order 


uing   1 


aint   I 


the 


defendant's  right  to  the  free,  untrammeled 
enjoyment  of  his  property,  he  is  entitled  to 
a  writ  of  prohibition  restraining  the  court 
from  continuing  the  ettachmcat.  Under  such 
circumstances  the  order  will  not  be  deemea 
a  completed  judicial  act. — Primm  v.  Superior 
Court,  3  Cal.  App.  aOS,  S4  Pac.  7S0. 

S  6.    Acta  and    FrocMdlngs  of    Oonrti  Mid 
Judicial  OfflcoTs  In  OanontL 
[a]  A  writ   of  prohibition  will  not  lie  to 
prevent  a  judge  from  trying  a  case  on  the 
ground  of  bia  biaa  or  prejudice,  when  the 


facts  relied  on  could  only  tend  to  ereate  a 
bias  or  prejudice  in  favor  of  the  party  apply- 
ing for  the  writ. — Lassen  Irrigation  Co.  v. 
Superior  Court,  ISl  CaL  357,  90  Pac.  709. 

[b]  In  an  action  for  an  accounting  against 
and  the  settlement  of  the  affaire  of  an  iasol- 
vent  corporation,  an  order,  at  the  instance 
of  stockholders  sued  upon  unpaid  flubacrip- 
tiona  to  the  stock  of  the  insolvent  corpora- 
tion, to  compel  the  payraent  into  court  of  the 
whole  fund  in  the  hands  of  the  plaintiff,  at 
secretary,  to  the  exclusion  of  his  rights  to 
payment  out  of  the  fund  as  a  creditor,  is  Toid, 
and  prohibition  will  lie  to  prevent  the  en* 
forcement  thereof  by  proceedings  for  con- 
tempt, for  disobedience  thereto. — Burke  v. 
Superior  Court,  7  Cal.  App.  178,  93  Pac.  1057, 

[e]^  The  justice's  court  having  had  jnrii- 
dletion  to  tiy  the  action  upon  its  merits,  and 
to  render  judgment  therein,  the  superior  conrt 
had  jurisdiction  of  an  appeal  regularly  taken 
therefrom,  and  prohibition  will  not  lis  to 
prevent  such  court  from  determining  the  ap- 
peal, on  the  ground  tuat  the  summons  was  not 
served  and  returned  within  three  years  in  th« 
justice's  court. — Hubbard  y.  Superior  Conrt, 
9  CaL  App.  166,  98  Pac.  391. 

§  B.    VacaUon  or  Bnf  oreemeot  of  JOdc- 

matt. 
[a]  Upon  a  petition  to  prohibit  the  eiecn- 
tion  of  an  order  appointing  a  special  admiii' 
istrator  and  directing  him  to  take  from  a 
distributee  property  distributed  to  him  undei 
a  will  probated  in  a  foreign  jurisdiction,  and 
admitted  to  probate  in  this  state,  the  probate 
of  which  the  court  assumed  to  annol  four 
years  after  distributign,  the  validity  of  tbe 
annulling  order  must  be  inquired  into,  since, 
if  void  upon  ita  face,  it  necessarily  render! 
void  the  order  sought  to  be  prohibited,  and 
its  validity  necessarily  involves  the  question 
whether  the  order  admitting  the  will  to  pro- 
bate is  not  void  upon  its  face. — Dnnsomii  t. 
CoCTey,  148  Cal.  137,  S2  Pac.  682. 

S  9.    OmtMivt  and  Injunction  ProcMd- 

Inga. 

[a]  A  eorporation  which,  after  aulng  to  fore- 
close a  deed  of  trust  of  a  railroad,  brought  a 
aeparate  luit  by  its  attorneys  to  lesiraiD 
one  of  the  defendants  in  foreclosure  from 
using  a  certain  railroad  crossing,  could  sot  by 
filing  a  dismissal  of  the  injunction  suit  in  its 
own  name  devest  the  conrt  of  jurisdiction  to 
make  further  orders  therein;  and  tha  defend- 
ant sued  cannot  maintain  j^rohibition  to  pre- 
vent further  proceedings  m  the  injnnclioo 
suit  upon  the  (pround  that  it  has  been  properly 
dismissed. — Boca  &  Loyalton  K.  E.  Co.  i. 
Superior  Conrt,  150  CaL  153,  S8  Pac.  71S. 

[b]  It  ia  the  duty  of  a  aaperior  jodge  of  the  [ 
county  in  which  a  deposition  ia  taken  to  be 
used  m  another  eounty  before  a  notary  pub- 
lic of  his  county  to  require  a  witness,  who 
haa  refused  to  answer  proper  qnestioni,  to 
answer  the  same,  and  to  complete  the  giving 
of  his  dejiosition;  and  a  writ  of  prohibition 
will  not  lie  in  favor  of  the  witness  to  prevent 
the  performance  of  such  doty. — Lamphrey  r. 
Superior  Court,  8  Cal.  App.  80,  96  Pac  3S9. 
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S  10-    Becdvonlilp  Proceeding!. 

[a]  Prohibition  wiU  not  lie  et  the  inatanee 
of  the  assignee  of  ui  insolvent  debtor,  to  pre- 
vent the  superior  court  from  appointing  & 
receiver  for  Bocb  debtor. — Haile  v.  Saperior 
Court,  78  Cal.  418,  SO  Pac.  878. 

S  lOVi-    CondenutftUon  Pioceedlugi, 

[a]  Prohibition  will  not  lie  to  reHtrain  a 
condemnation  proceeding  of  which  the  eonrt 
bat  jurisdiction,  because  of  its  action  in  re- 
serving the  question  of  nGcesaity  for  tailing 
a  particular  piece,  claimed  bj  tbe  defendant 
as  the  only  piece  where  he  could  have  a  trina 
«eUar  site,  which  plaintiff  sought  to  abandon 
by  amendment,  which  was  disallowed,  but 
afterward  permitted  at  the  conclusion  of  tbe 
caae,  after  a  apeeial  verdict  of  the  jury  de- 
termining tbe  value  of  the  whole  tract  per 
acre,  and  the  special  damage  to  sach  site,  and 
the  damage  to  the  land  not  taken,  after  which  - 
tbe  court  found  that  said  piece  was  not 
neeeasary  to  be  taken,  and  had  been  aban- 
doned and  relinquiabed  by  plaintiff,  in  con- 
nection with  other  findings,  dl  of  which  must 
be  accepted  as  true. — Baaolien  Vineyard  v. 
Superior  Coart,  6  Cal.  App.  242,  91  Pac  1013. 

§  11,    Ortmlnal  Prosecutions. 

[a]  Prohibition  will  not  lie  to  reBtrain  the 
■uperior  court  from  proceeding  with  the  trial 
of  the  petitioner  upon  an  indictment  found  by 
a  grand  jury  on  the  ground  that  there  was 
absolutely  no  evidence  produced  before  the 
grand  jury  tending  to  show  bin>  to  be  guilty 
of  any  public  offense. — Brobeck  v,  Superior 
Court,  152  Cal.  239,  92  Pac.  640. 

[b]  A  writ  of  prohibition  will  not  lie  to 
reitcain  a  police  court  from  eierciaing  its 
jurisdiction  to  determine  a  charge  of  misde- 
meanor, and  whether,  upon  proper  pleading 
by  the  defendant,  the  prosecution  is  barred  by 
the  dlsmisaal  of  a  former  prosecntion  for  the 
same  offense,  under  tbe  provisions  of  sections 
1385  and  1387  of  the  Penal  Code.— Kinard  v. 
Police  Court,  2  Cal.  App.  179,  83  Pac.  175. 

[c]  The  writ  of  prohibition  will  lie  to  pre- 
vent a  second  trial  upon  the  charge  of  murder 
cauaed  by  abortion,  notwithstanding  a  pro- 
posed limitation  of  the  penalty  to  man- 
slaughter.— Huntington  v.  Superior  Court,  0 
Cal.  App.  288,  90  Pac.  141. 

[d]  Whatever  ground  of  criticism  may  be 
urged  against  an  indictment  under  a  general 
or  ipeeiol  demurrer,  where  it  attempts  to  aet 
forth  a  public  offense,  its  validity  cannot  be 
questioned  under  a  petition  for  prohibition 
addressed  to  the  Jurisdiction  of  the  court. — 
Eitts  V.  Superior  Court,  S  Cal.  App.  402,  90 
Pac.  977. 

[el  Prohibition  will  not  lie  to  prevent  the 
trial  of  a  charge  of  arson  where  tbe  indict- 
ment shows  jurisdiction  of  the  offense,  and 
the  jurisdiction  of  the  person  of  the  defend- 
ant is  not  questioned,  and  the  court  had  juris- 
diction to  hear  and  determine  all  questions  of 
law  and  fact  on  a  motion  to  set  aside  the 
indictment.  Error  in  the  decision  of  auch 
motion  could  not  render  the  deciuon  void,  bot 
it  is  valid  and  binding  until  reversed  on  ap- 
peal; and  no  error  therein  can  be  reviewed 


[f]  Prohibition  will  not  lie  to  prevent  the 
settlement  of  a  bill  of  exceptions  in  a  crim- 
inal caae,  where  all  the  facta  arrayed  in  an 
affidavit  for  relief  are  before  the  court,  and 
it  must  be  presumed  that  the  court  will  talie 
inch  action  on  the  application  for  relief  aa 
will  make  it  competent  to  aettle  the  bill  with- 
out error,  and,  if  neceaaary,  to  malce  its 
formal  order  granting  relief  under  section 
443  of  the  Code  of  Civil  Procedure,  before 
settling  tbe  bill. — ^People  T.  Soto,  8  Cal.  App. 
322,  90  Pac.  913. 

5  12-    Act!  and  Fioceedlngi  of  Public  Offl- 

een. 
[a]  A  writ  of  prohibition  will  not  lie  at 
suit  of  a  taxpayer  to  restrain  the  payment 
by  the  treasurer  of  the  city  and  county  of 
San  Francisco  of  a  bill  allowed  and  ordered 
paid  by  a  superior  judge  for  the  care  of  a 
prisoner  by  an  elisor  appointed  by  the  su- 
perior court  of  wliieh  he  is  judge.  The  city 
and  county  treasurer  would  not  exceed  his 
jurisdiction  in  paying  a  bill  incurred  or  ap- 
proved by  said  Jndffe,  notwithstanding  its 
alleged  illegality. — Murphy  v.  Bantel,  a  Cal. 
App.  215,  ei  Pac.  805. 

§  16.    Qronnds  for  Belief— Erron  and  Ineg- 
itlaritleg  In  OeneraL 

[a]  The  state  may,  under  certain  cirenm- 
stanees,  maintain  an  action  to  prevent  the  iaau- 
ance  of  a  certiSeate  of  purchaaa  of  state 
lands,  of  wtiich  tbe  superior  court  would  have 
jurisaiction.  Consequently,  prohibition  will  •■ 
not  lie  to  prevent  the  prosecution  of  such  an  . 
action,  notwithstanding  the  complaint  therein 
may  be  defective  for  failure  to  state  a  cause 
of  action. — Woodworth  v.  Superior  Court,  153 
Cal.  38,  94  Pac.  232. 

[b]  Tbe  writ  of  prohibition  only  lies  where 
the  inferior  tribunal  la  proceeding,  or  is  about 
to  proceed,  in  excess  of  its  jurisdiction,  and 
it  cannot  be  used  for  the  purpose  of  correcting 
anticipated  errors. — Kinard  v.  Police  Court, 
2  Cat.  App.  179,  83  Pac.  17S. 

[c]  A   writ   of   prohibition   will   not   lie   to 

Rrevent  the  trial  of  an  action  on  a  note  for 
!Bs  than  $300  in  the  justice's  court  merely 
because  the  complaint  avers  a  mistake  in  the 
note,  when  it  is  insufficient  to  justify  equitable 
relief  to  reform  the  note,  and  no  such  relief 
is  sought,  but  tbe  averment  is  mere  matter  of 
surplusage  which  might  be  stricken  from  the 
complaint.— Burns  v.  Glover,  S  CaL  App,  261, 
90  Pae.  788. 

§  17.    Want,  Excess  or  Abnn  of  Juris- 
diction In  G«neraL 

[a]  The  writ  of  prohibition  is  granted  only 
where  the  proceedings  of  the  inferior  tribunal 
are  without  or  in  excess  of  its  jurisdiction. 
Although  tbe  disqualification  of  a  judge  of  the 
auperior  court  of  a  county  will  deprive  him  of 
authority  to  render  judgment  in  any  action  in 
that  court,  it  does  not  take  from  that  court 
jurisdiction  of  a  cause  properly  brought  in 
that  county. — Dafcan  v.  Superior  Court,  2  Cal. 
App.  S2,  82  Pae.  1129. 
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[b]  Whero  In  an  appeal  from  a  Justice's 
eoart,  tbe  jDetifieation  of  tbe  tnreties  wu 
abandoned,  and  an  nudertaking  wbe  filed  more 
than  thirty  dajB  after  the  rendition  of  the 
judgment,  the  appeal  is  ineffeetnal,  and  tbe 
loperior  eoart  baa  no  jurisdiction  thereof;  and 
prohibition  will  lie  to  prevent  the  anperior 
court  from  trying  the  ease. — IiBne  t.  Superiof 
Conit,  S  Cal.  App.  762,  91  Pac.  409. 

[o]  The  writ  of  prohibition  only  lie*  to  pr»- 
vent  a  proceeding  without  or  in  ezesss  of  jnris- 
diction.  It  is  a  preventiTa,  and  not  a  cor- 
rective, remedy,  and  will  not  lie  to  review  tha 
regularity  of  the  proceedings  of  a  court  within 
its  juris  diet  ion,  nor  to  determine  the  suffi- 
ciency of  the  evidence  to  support  its  flndin^s, 
nor  any  question  of  mere  error  in  the  exercise 
of  jurisdiction, — Beaalian  Vineyard  v.  Su- 
perior Court,  6  Cal.  App,  Hi,  91  Pac  lOlS. 

S  2B.  Fttwuu  Bntltlod  to  BoUef. 
[a]  Where  letters  of  ad  ministration  were  sub* 
■equently  apfilied  for  and  granted  in  another 
eonnty  in  wlueh  part  of  the  estate  la  aitaated, 
tbe  publle  admuiiatrBtor  of  the  eounty  in 
which  letters  were  first  applied  for  by  him, 
and  the  next  of  kin  of  tha  dsceased,  have  a 
■ufBcient  beneficial  interest  to  entitle  them  to 
a  writ  of  prohibition  to  prevent  further  pro- 
ceedings under  the  subsequent  application, 
notwithstanding  tbe  prior  grant  of  letters  to 
the  iubieqnent  appi leant, — Dungan  v.  Superior 
Conrt,  14B  Cal.  98,  117  Am.  St.  Bep.  119,  8i 
Pae.  T67. 

n.    JUBISDIOTION,  PBOOEEDINaa  AND 


§  32.    Fatltloii  for  and  AAdaTlti  on  Applica- 
tion. 

[a]  Where  neither  the  petition  for  the  writ 
of  prohibition  nor  the  a^davits  attached  to 
tbe  notice  of  the  motion  to  change  the  place 
of  trial  set!  forth  facts  showing  the  existence 
of  any  bias  or  prejudice  on  the  part  of  the 
judf;e  or  that  the  defendant  eoald  not  have 
an  impartial  trial  before  him,  or  showing  his 
disqualification  to  hear  and  determine  the  ac- 
tion, the  statement  in  the  notice  of  tbe  mo- 
tion of  the  grounds  npon  which  the  motion 
would  be  made  is  not  to  be  eousidered,  and 
the  application  for  the  writ  must  be  denied. — 
Dakan  v.  Superior  Conrt,  2  Cal.  App.  52,  S2 
Pac.  1129. 

[b]  There  la  no  presumption  that  ft  jndge  ia 
diaqualifled,  and  Uie  burden  ii  upon  a  party 
seeking  to  change  tbe  place  of  trial  of  an 
action  on  that  ground  topreeent  facts  showing 
such  disqualification,  whether  it  ez:sts  is  a 
judicial  question,  to  be  determined  by  the 
tribunal  before  which  it  is  presented;  and  ft 
petition  for  a  writ  of  prohibition  based  upon 
this  ground  must  present  facts  establishing  the 
disqualification  of  the  judge. — Dakan  v.  8o- 
perior  Conit,  2  Cal.  App.  62,  82  Pac.  112B. 

PEOPEETT. 

Include  the  nature  and  subjicta  si  rlgMi  U  proih 
•rtjr  In  guimral ;  dlrtlnetlonf  iMtwaan  dUtsrant  kUuli  of 
piopnt;:  (Tlil«De*  of  title;  uid  nuttais  reUtlnf  ta 
■eanlsltion,   ownarsMp,   posMsaign   and   traasltr  cf 


§  4.    Wliftt  Z<B>w  Oornns — Beat  Pn^Arty. 

[a]  Real  estate  in  Lower  Californift  is  sub- 
ject to  the  Mexican  laws,  even  if  it  belongs 
to  foreigners. — Estate  of  Hale,  i  Col.  Pro. 
Dec  191. 

PEOSTITUTION. 

Inelnde  eammon  tawdnsss  of  a  IsaaU  In  oSertnf 
or  paimlttlnc  mnal  Intoroonna  with  B«a  Indis- 
erfmlnatolr,  lor  iiln  oi  oUw  pnrposs,  and  taUett- 
lac  or  ladndns  ■  I*malt  to  Iweom*  a  proiUtita  or 
Inmats  of  a  bonis  of  pmUtntloii,  and  pudnc  or 
kaaplns  a  Inoala  In  snch  a  lunut;  nature  and  sx- 
tonl  of  srlminal  r*ipouxlbUltr  thmfor,  and  giannds 

nets  H  pnbllG  oSansM. 

S  !•    Nftton  and  ElemanU  of  tbo  OfTsnaa. 

[a]  The  word  "allow"  used  in  tbe  atatnta 
means  more  than  mere  "abstinence  from  pre- 
vention," as  defined  by  the  court  in  instmet- 
ing  the  jury.  It  has  almost  the  identical 
meaning  of  the  word  "permit,"  also  used  in 
the  statute,  and  implies  some  sort  of  assent, 
active  wish,  or  at  least  willingness,  in  his 
mind  after  be  has  knowledge  of  her  presence 
in  tbe  bawdy-honse  that  she  should  coiitinne 
there;  something  more  than  mere  indifference 
to  her  whereabouts,  or  passive  suSerance,  in 
a  case  where  the  circomstances  do  not  call 
upon  him  to  interfere  with  her  conduct.  If  he 
did  not,  in  the  first  instance,  directly  or  in- 
directly connive  at,  consent  to,  or  permit  of 
her  going  there,  he  must  to  some  extant  be 
an  accomplice  to  her  remaining  there  after 
be  has  knowledge  of  the  fact. — People  T.  Con- 
nets,  150  Cal.  114,  88  Pae.  821. 

[bj  Though  there  ia  no  moral  tnrpitnde  per 
se  in  the  occupation  of  cook,  seamstress,  at 
bonsemaid,  yet  it  is  not  absurd  or  unreasonable 
or  an  nndue  restriction  of  the  right  to  laber 
to  forbid  a  husband  from  placing  or  leaving 
his  wife  or  alio  win  d  her  to  remain  in  snch 
occupation  in  a  bawdy-house,  which  la  a  place 
of  tbe  utmost  moral  pollution  and  social  degra- 
dation, tbe  existence  and  continuance  of  which 
a  sound  public  policv  and  the  avowed  policy 
of  tbe  law  requires  should  be  discouraged  and 
prevented.  Such  restrictions  are  in  harmony 
with  other  restrictions  npon  bawdy-booses  in 
tbe  Penal  Code  and  consistent  with  the  public 

g)ltcy  which  they  are  intended  to  enforce.— 
aople  T.  Conneat,  190  CaL  Hi,  88  Pae.  821. 

S  S.    ProsacntloiL 

[a]  Where  there  was  evidence  for  the  de- 
fense that  he  was  anxious  to  have  bis  wife 
leave  the  bawdy-house,  and  tried  to  induce  her 
to  do  BO,  the  credibility  of  such  evidence  was 
witbin  tbe  esclusive  province  of  the  jurors; 
and  it  was  error  to  refuse  an  instmetion  to 
the  effect  that  If  the  jury  found  from  the 
evidence  tbat  no  other  facte  were  established 
in  the  case  than  that  defendant  was  a  mar- 
ried man  whose  wife  resided  in  a  house  of 
prostitution,  and  that  defendant  knew  tfcat 
she  was  residing  therein,  they  should  permit 
no  presumption  of  law  against  defendant  from 
these  facts,  and  it  was  tbeir  duty  under  the 
law  to  acquit  him, — People  v.  Conness,  ISO 
CaL  114,  88  Pae.  821. 
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[b]  An  informatton  followins  the  words  of 

the  statute  of  ISBl  (Stats.  1891  p.  £S5)  and 
charging  that  defendant  did  wUifnllf,  onlaiT. 
fnll;,  and  feloniously  "eounive  at,  consent  to, 
and  permit  the  placing  and  leaving"  of  his 
wife  "in  a  hoase  of  prostitntion,"  specified, 
and  did  in  like  manner  "allow  and  permit 
bis  said  wife  to  remain  in  a  honse  of  pros- 
titution," is  snfflcieDt,  and  need  not  aver  tbe 
facts  not  embodied  in  the  statate,  that  she 
became  a  prostitute  therein  nor  that  there 
was  an  intent  on  his  part  that  she  should  do 
so.— People  ▼.  Connesa,  160  CaL  114,  86  Pae. 
821. 

[e]  The  conrt  did  not  err  in  admitting  evi- 
dence of  defendant's  statements  to  show  that 
before  his  acquBintanee  with  this  jouog  ^irl 
he  had  been  married  to  and  bad  been  living 
with  a  prostitnte.  It  was  competent  as  tend- 
ing to  show  to  the  juTj  tbe  intent  reason- 
ablj  to  be  inferred  from  defendant's  relation 
to  this  jroang  girl  and  in  placing  her  under 
the  snrioundings  shown, — People  v.  Claudius, 
8  Cal.  App.  597,  87  Pac.  687. 

[d]  The  adniission  in  evidence  of  en  im> 
proper  costume  provided  by  the  proprietors 
of  an  immoral  danee-hall  in  a  saloon  in 
which  the  young  giil  was  placed  was  proper, 
•o  that  the  jury  might  have  before  them  the 
whole  of  the  Burroundings  into  wliieb  she 
waa  placed,  and  intelligently  determine  the 
intent  and  object  of  those  charged  with  re- 
CToiting  victims  for  such  a  den  of  vice. — 
People  T.  Claudius,  8  Cal.  App.  597,  97  Pae. 
687. 

[el  Held,  upon  review  of  the  evidence  upon 
tntu  of  a  charge  of  unlawful  taking  away  of 
a  young  unmarried  girl  for  purposes  of  pros- 
titutioD,  that  tbe  jnry  were  warranted,  even 
in  the  absence  of  direct  evidence,  in  finding 
the  defendant  guilty  of  the  offense  charged, 
from  the  conduct  of  the  defendant  in  placing 
faer  in  a  bed  house  and  in  immoral  surround- 
ings,  on  the  principle  that  one  is  conclusively 
presumed  to  intend  the  probable  consequences 
of  his  acts. — People  v.  Claudius,  8  Cal  App. 
697,  97  Pae.  687. 

[f]  A  municipal  ordinance  evidently  de- 
signed to  lieeDse  tbe  keepers  of  brDthels  to 
sell  liquors  to  their  guests,  under  a  charter 
anthonzing  tbe  city  to  regulate  or  prohibit 
such  places,  can  have  no  more  effect  to  sus- 
pend the  statute  punishing  the  crime  of  keep- 
ing a  house  of  prostitntion  than  any  other 
criminal  statute  cao  be  suspended  by  or- 
dinance.— Farmer  v.  Behmer,  9  Cal.  App.  773, 
100  Pae.  Ml. 

PITBUa  LANDS. 

belnd*  land*  foradag  put  of  the  putiUo  domain; 
(•cnlaSlan*  leUUnf  thsrate;  fisnts  thaiaof;  and  so- 
qnlMtlon  by  privsta  ovtun  of  tttls  tHoiato  or  rifhU 
Ikeieln,  under  sranU  er  statntoiy  picvlsiona. 
L  QOVEBNMENT  OWNBESHTP,  SS  1-9. 
H.  BCBVEY  AND  DISPOSAL  OP  LANDS, 
SS  10-149. 

A,  Surveys,  jS  10-18. 

B.  Entries,  Bales  and  Possesioiy  Bights, 

gS  17-40. 

aa.i>i«Mt— «4s 


D.  School    and    University    Lands,    fS 


G.  Oranta  in  Aid  of  Bailroads,  »  91- 

103. 
H.  Proceedings  in  Land  Office,  1!  104- 

113. 
I.  Patents,  U  115-127. 
J.  Bemedies  in  Cases  of  Fraud,  Uis- 
take  or  Trust,  J!  128-137. 
nX  DISPOSAL  OP  LANDS  OF  THE  STATE 

IN  6ENEBAL,  E9  150-173. 
rV.  SPANISH,  MEXICAN    AND    FBENCH 
OBANTB,  St  174-233. 

L     CmVEBNMENT  OWlfEBSHIF. 

S  5.    Wliat  are  Landa  of  Stftte. 

[a^  Lands  lying  between  the  lines  of  the 
ordinary  high  and  low  tides,  which  are  cov- 
ered and  uncovered  successively  by  tbe  ebb 
and  flow  thereof,  are  tide  lands  within  the 
usual  meaning  of  that  term,  and  belong  to  the 
state  by  virtue  of  its  sovereignty. — People 
V.  Kerber,  152  Cal.  731,  1£S  Am.  St.  Bep.  B3, 
93  Pae.  87S. 

[b1  When  tide  lands  are  situated  in  a  navi- 
eabls  bay,  and  constitute  part  of  tbe  water- 
front thereof,  they  constitute  property  de- 
voted to  a  public  use,  of  which  private  per- 
Hons  cannot  obtain  title  by  prescription, 
founded  on  adverse  occupancy,  for  the  period 
of  the  statnte  of  IlmitstioDS,  not  consistent 
with  its  public  nee. — People  v.  Eerber,  152 
Cal.  731,  12S  Am.  St.  Bep.  93,  93  Pac.  87S. 

[c]  Whatever  efCeet  the  construction  of  a 
seawall  may  have  upon  a  use  of  land  within 
its  limits  for  private  purposes,  not  detrimental 
to  the  public  use  or  right,  tbe  mere  establish- 
ment of  a  line  for  such  seawall  by  the  eity 
in  the  waterfront  of  which  appellants  claim 
private  ownership,  cannot  protect  them 
against  an  action  by  tbe  state. — People  v. 
Eerber,  152  CaL  731,  12S  Am.  St.  Bep.  93, 
93  Pac.  878. 

S  7.    Governmental  Anthoil^  and  OontroL 

[a]  An  order  of  the  Secretary  of  the  In- 
terior temporarily  withdrawing  lands  from 
disposition  includiag  sections  which  would 
otherwise  belong  to  the  state,  jieuding  deter- 
mination of  the  advisability  of  including  them 
within  a  forest  reservation^  eonstttutes  a  res- 
ervation of  such  lands,  witliin  tbe  meaning 
of  section  '2275  of  the  Bevised  Statutes. 
Though  the  state  may  await  the  extinonish- 
ment  of  such  reservation,  it  need  not  do  so, 
and  may  at  once  take  lieu  lands  instead 
thereof. — Alberger  v.  EingBbury,  6  CaL  App. 
93,  91  Pac.  674. 


§  13.    Flat  n  BetDin  of  Survey. 

[a]  Tbe  purpose  of  the  preservation  of  the 
Oeld-notes  with  the  plat  as  matter  of  public 
record  in  tbe  office  of  the  surveyor  ^neral  is 
to  enable  the  imrehasers  of  public  lands  whose 
patents  describe  the  land  as  delineated  on 
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the  approved  plat,  U  well  oa  their  i 
to  sorrectlj  telocate  the  leetiou  aad  quarter- 
MctioD  eorn«ri,  where,  by  accident  or  deiign, 
the  artificial  mounments  placed  hj  the  offlcial 
surveyor  have  beeo  removed  or  destroyed. — 
Kimball  V.  McKm,  1*9  Cal.  135,  8S  Pae.  108B. 

§  10.    ComcUon  or  Betnrver. 

[a]  Prior  to  the  issning  of  the  patent  the 
governnieiit  eoold  make  any  unmber  of  tnr- 
veyB,  aa  itg  officers  might  direct;  and  the  last 
accepted  larvey  is  presumed  to  be  the  one  on 
which  the  patent  was  iaaued,  where  the  con- 
trary does  not  appear. — Kimball  t.  UcKea, 
110  Cal.  435,  88  Pae.  1086. 


LANDS  SDBJBOT  TO  ENTRY  OB  SALE,  |  IT. 
BIGHTa    ACQDIBED    BT    OOCttPANCT  —  EIOHT 

AB   AGAINST    SUBSEQUENT  PBE-EllPTOB 

OR  HOMESTEADER,  |  31. 
PEEEMPTION  —  PB0CEEDIN08     TO     PBEFBOT 

KIQHT.  t  24. 
HOUESTEAD— RESIDENOB    CM   AND    ODLTIVA- 

TION  OF  LAND  ENTERED,  |  SO. 

RtOHTS  ACgUIRED  IN  GENERAL,  |  SO. 

TOWNSITES — OFPIOEBS    TO    EIECOTI!    TBDST 

AND  laaus  DEEDS,  I  B6. 

§  17.    Lands  Snbject  to  Entry  or  Bale. 

[a]  Lauds  included  in  the 
under  the  act  of  Congress  ._  __ 

drawn  from  pre-emption,  and  a  pri ^ 

such  land  confers  no  title,  legal  or  equitable. 
Marquez  v.  Frisbie,  41  Cal.  624. 

5  21.  Blgbte  Acquired  by  Occnpancy— Bight 
as  Against  SnbseqDant  Pi«-etiq>tor  or 
Homesteader. 

[a]  If  nubile  land  Is  possessed  only  con- 
structively, or  is  actually  poBseaaed  only  in 
part  of  a  quarter  section,  anch  posGcaaion  does 
not  preclude  a  qualified  homestead  claimant 
who  has  filed  npon  a  quarter  tection  from  en- 
tering upon  that  part  of  the  homestead  claim 
□□t  actually  posse eeed,  and  thus  obtaining  a 
title  to  the  whole  quarter  section,  which  will 
prevail  as  to  the  whole  laud  declared  upon. 
Bnt  these  except  ion  a  have  no  application 
wher«  the  whole  land  declared  upon  is  in  the 
actual  possession  of  another.— Qragg  t. 
Cooper,  150  Cal.  584,  80  Pae.  346. 

[b]  Public  land  of  the  United  Btates  actn- 
ally  occupied  and  posaesaed  by  one  who  has  it 
inclosed  by  a  substantial  fence,  and  ia  using 
it  for  agricultural  purposes,  without  other 
right,  is  not  subject  to  entry  by  a  qualified 
claimant  under  the  homestead  laws  of  the 
United  States;  and  the  process  of  obtaining 
from  the  officers  of  the  United  States  a  cer- 
tificate of  such  entry,  and  a  receipt  for  fees 
paid,  in  pursuance  of  a  declaration  of  his  in- 
tention to  settle  upon  the  land  as  a  home- 
stead, filed  with  them,  does  not  authorize 
bim  to  go  upon  the  land  so  possessed  and  oust 
the  prior  possessor,  or  to  recover  the  pos- 
session in  an  action  against  him. — Qragg  v. 
Cooper,  ISO  Cal.  684,  89  Pae.  348. 

Si]  Public  land  of  the  United  States  actu- 
y  inclosed  by  fence  end  nsed  by  the  pos- 
sessor for  agricultural  purposes,  witbont  other 


right,  is  not  subject  to  the  possession  of  a 
homestead  claimant  who  has  made  a  home- 
atead  entry  Including  such  land  in  the  United 
States  land  office,  and  if  sneh  possessor  is 
ousted  by  the  homestead  claimant,  be  is  en- 
titled to  recover  the  possession  of  his  land  in 
an  action  of  ejectment  against  such  claimant 
Carmichael  t,  Campodonico,  7  CaL  App.  597, 
95  Pae.  164. 

S  24.  Pra-envttoii — Piocoedinga  to  Psiffrt 
Bl^t. 
[a]  The  court  properly  instructed  the  jniy 
as  to  the  finality  of  the  last  corrected  survey 
npon  which  the  patent  for  publie  land  wss 
based,  and  that  if  the  plaintiff's  survey  as- 
corded  therewith,  it  was  the  duty  of  the  jury 
to  find  for  tbs  plaintiff,  and  fix  the  amonnt 
of  bis  damages. — Kimball  v,  UcEee,  149  CoL 
43S,  86  Pae.  1089. 

§  29.    HomestMul — Bestdance  im  and  Cnltln- 
tlon  of  Land  Entered. 

[a]  Under  the  federal  statutes,  ezelusiT* 
jurisdiction  is  vested  in  the  land  department 
to  determine  the  facts  of  residence  and  cul- 
tivation with  respect  to  homestead  entries. — 
Thompson  v.  Baaler,  148  Cal.  646,  113  Am.  St. 
Bep.  321,  84  Pae.  161. 

5  so.    -^—  BJghto  Acqnii«d  In  OsnoroL 

[a]  A  homestead  claimant  who  has  obtained 
a  receiver's  receipt  has  ample  title  to  en- 
able bim  to  maintain  or  defend  a  suit  con- 
cerning land. — Thompson  v.  Basler,  148  Cal. 
646,  113  Am.  St.  Bep.  321,  84  Pae.  161. 


[a]  A  townsite,  laid  out  on  government  land, 
which  under  the  act  of  Congress  (Rev.  Stats., 
sec.  2387;  U.  8.  Comp.  Stata.  1901,  p.  1457) 
was  patented  by  the  government  of  the  United 
States  to  the  county  judge  in  trust  for  the 
several  use  and  benefit  oi  the  occupants,  can 
only  be  conveyed  by  bim  to  the  occupants; 
and  an  attempted  conveyance  to  one  not  an 
occupant  eonveya  no  title. — Boberts  v.  Ward, 
3  Cal  App.  101,  84  Pao.  130. 

D.  SCHOOL  AND  UNIVEESITT  LAMD3. 
§  SS.    Blgbt  to  PnrchaH. 

[a]  In  view  of  the  provisions  of  the  itate 
constitution  discouraging  the  holdings  of  Isrge 
tracts  of  uncultivated  and  unimproved  land 
by  individuals  and  corporations,  and  that  -- 
land  "suitable  for  cultivation"  cannot  be  pur- 
chased by  one  not  a  aettler  thereon,  scioai 
land,  some  portion  of  which  in  each  subdivi- 
sion is  suitable  for  cultivation,  cannot  be 
purchased  by  one  not  a  settler  thereon;  snd 
the  words  "suitable  for  cultivation"  most  be 
belli  to  apply  to  all  tracts  of  land  on  which 
there  is  arable  or  tillable  land  suCGcient,  vith 
the  use  of  the  otber  lands  for  pasture  or  oth- 
erwise, to  furnish  a  permanent  support  to  Ibe 
settler.— Sanford  v.  MaiweU,  3  CoL  App.  M2, 
84  Pae.  1000. 

[b]  Where  the  land  was  pnrchased  for  the 
benefit  of  the  prior  applicant,  without  sny 
intention  to  sell  the  same  to  anyansr  the  faet 
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tliat  abe  intended,  after  obtaining  title,  to 
allow  her  busband  to  paatare  big  sheep  on  the 
land  does  not  disclose  any  intenttoii  to  vio- 
late the  law. — Dean  v.  Dunn,  9  Cal.  App.  352, 
99  Pac.  380. 

te]  An  application  for  atate  school  lanaa, 
■worn  to  b^  a  female,  which  declares  that 
■he  ie  "native  born,  a  citizen  of  the  United 
States,  a  resident  of  this  state,  of  lawful 
age,"  sufficiently  shows  "that  she  ia  entitled 
to  pnrchase  and  hold  real  estate  in  her  own 
name,"  to  meet  the  requirement  of  section 
3496  of  the  Political  Code.— Dean  v,  Dunn  9 
Cat.  App.  352,  gg  Fac.  380. 


[a]  In  a  contest  for  state  school  lands,  when 
a  eecond  applicant  saes  a  prior  applicnnt,  al- 
leging fraud  in  the  prior  applicant,  and  it 
appears  that  the  prior  applicant  had  paid  for 
the  land  and  acquired  a  certificate  of  pnr- 
ehaae,  and  that  all  rights  thereunder  bad 
passed  by  mesne  conveyance  to  one  who  in- 
tervened by  leave  of  the  court,  and  tooli  is- 
sue upon  the  alleged  fraud,  and  set  up  bis 
rigbta  as  saeceBSor  in  interest  of  the  prior 
applicant,  the  entry  of  the  default  of  the 
prior  applicant  cannot  prejudice  nor  affect 
the  rights  of  such  sacceasor,  nor  be  deemed 
as  an  admission  on  the  part  of  the  latter 
of  any  fact  alleged  in  the  complaint.— Ris don 
▼.  Steyner,  9   Cal.  App.  344,  99  Pac.  37T. 

[b]  A  prior  application  regular  in  form  Is 
prima  facie  oner  in  right  to  a  second  ap- 
plication; and  when  a  second  applicant,  who 
claims  no  posaessioOj  assails  auch  prior  ap- 
pLeation  for  fraad  in  its  procurement,  and 
issue  is  joined  thereupon  by  a  eucceasor  in 
interest  of  the  prior  applicant,  whose  pre- 
sumed rights  are  re-enforced  by  the  admitted 
possession  of  the  land  involved  by  himself 
and  his  predecessors  for  more  than  ten  years, 
the  burden  of  proof  is  upon  the  second  ap- 
plicant to  overcome  the  presnmption  in  favor 
of  the  rights  existing  under  the  prior  appli- 
cation, and  to  establish  the  fraud  alleged; 
otherwise  such  successor  in  interest  was  en- 
titled to  judgment. — Gisdon  v.  Steyner,  9  Cal, 
App.  344,  99  Pae.  377. 

[c]  When  a  certificate  of  pnrchase  baa  been 
issaed  to  a  prior  applicant  upon  an  applica- 
tion not  defective  in  form,  all  presumptions 
are  in  favor  of  its  validity,  as  egainst  a  sub- 

aequent  applicant,  and  when  the  subsequent 
applicant,  in  a  contest  of  the  prior  applica- 
tion instituted  by  him,  brings  action,  the 
burden  is  upon  hitn  to  allege  and  prove  facts 
showing  its  invalidity,  else  he  must  fail,  and 
the  prior  applicant  is  entitled  to  judgment. — 
Desn  V.  Dunn,  9  Cal.  App.  352,  99  Pac.  3S0. 

[d]  Held,  that  the  evidence  as  to  the  resi- 
dence of  the  prior  applicant  in  the  state  of 
California  at  the  time  of  the  prior  applica- 
tion is  sufficiently  proved  to  sustain  a  find- 
ing of  that  fact;  and  that  the  evidence  for 
the  subsequent  applicant  is  not  sufficient  to 
overcome  the  sworn  affidavit  of  tho  prior 
applicant  as  to  her  residence  in  the  state  at 
that  time.— Dean  t.  Dunn,  B  Cal.  App.  352, 
99  Pac.  380. 


[ej  Held,  that  the  court  was  justified  in 
finding  that  there  had  been  no  occupation 
of  the  land  by  the  plaintiff  adversely  to  the 
defendant  prior  to  oefendant'a  application. — 
Dean  v.  Dunn,  9  Cal.  App.  352,  99  Pae.  380. 

B.    SWAMP  AND  OVBEPLOWBD  LANDS. 

DBTEBUIHATION  AB  TO  OHARAOTEB  OF  LAND 
AKD  OOKOLUSITBHESS  OF  DECISION, 
I  SB. 

BIQHT  TO  PUBCHABK  AND  LIUIT  AS  TO  QUAN- 
TITT,  I  7T. 

APPLICATION  AND  APFIDATIT  OF  PDK- 
OHASEB,  I  78. 

CERTIFICATES,  PATENTS  OB  OTHES  CONVEY- 
ANCES, 1  84. 

CONFLICTING  CLAIMS,  }  B5. 

§  69.  Detenntnatlon  aa  to  Character  of  Laud 
and  CODclualvenMi  of  Deciafon. 

fa]  In  an  action  by  a  subsequent  [lurehaser 
state  lands  against  one  whose  prior  right 
to  purchase  had  been  foreclosed,  to  quiet 
title,  where  no  issue  was  raised  by  the  an- 
swer as  to  whether  the  district  attorney,  with- 
in twenty  days  after  the  entry  of  judgment 
in  the  foreclosure  suit  filed  in  the  office  of 
the  register  and  in  the  recorder's  office  of 
the  county  in  which  the  land  is  situated,  • 


be  concluded  in  accordance  with  the  presump- 
tion that  official  duty  has  been  regularly  per- 
formed, that  the  filings  were  properly  made. — 
Shepard  v.  Mace,  148  Cal.  270,  82  Pae.  1046. 


1870,  all  settlers  upon  swamp  aod  c 

lands  belonging  to  the  state,  whose  t 
ment  is  evidenced  as  in  that  act  prescribed, 
have  an  equitable  claim  thereto,  and  are  pre- 
ferred purchasers  thereof  to  the  extent  of 
their  incloaure  or  occupancy. — Waters  v.  Pool, 
14B  Cal.  TBS,  87  Pae.  617. 

§  78.    AppllcatloB    and    Affldavlt    of    Pin- 
chaser. 

[a]  An  affidavit  for  the  purchase  of  swamp 
land  must  state,  among  the  requisites  of  the 
statute,  that  the  affiant  has  not  known  of 
any  legal  or  equitable  claim  to  said  lands 
other  than  bis  own,  and  all  of  the  requisites 
of  the  statute  must  not  only  be  stated  there- 
in, but  must  be  shown  to  be  true,  or  no 
right  to  his  land  can  be  awarded  by  the 
court.- Watora  v.  Pool,  149  Cal.  7B5,  87  Pac. 
Q17. 

[b]  Where  prior  to  the  segregation  of  the 
land  by   the   United   States   gavernment,   the 

Eredeceasor  in  interest  of  defendants,  who 
ad  been  the  occupant  of  land  lying  on  the 
Mt  bank  of  the  Sacramento  nver  in  his 
affidavit  of  purchase  and  certificate  described 
the  land  applied  for  as  so  aituated,  and  also 
as  being  the  fractional  northwest  quarter  of 
section  19,  which  latter  description  included 
an  island  in  the  river  known  to  be  in  the 
possession  of  plaintiff,  and  stated  that  he 
did  not  know  of  any  le^al  or  equitable  claim 
to  the  land  other  than  hia  own,  the  subsidiary 
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deicription  Is  not  eootrolling,  and  it  mnst 
be  preanmed  after  the  lapse  of  thiity-Bix 
7earB  without  interfereDee  with  plaintiff's 
pouession,  that  the  applicant  only  intended 
to  applj  for  and  take  the  land  on  the  left 
bank  of  the  river,  and  that  he  actually 
stated  the  truth  as  to  his  ignoranee  of  anr 
other  claim  thereto. — Wateri  v.  Pool,  HO  Cai. 
793,  87  Pac.  617. 

S  B4.    Oeitillcates,  Pat«iita  or  Otiiw  Codtot. 
ances. 

[a]  Where  all  righti  were  lost  b7  plaintiff 
and  defendants'  predeeesBor  hy  failure  to 
comply  with  the  Btatute,  and  the  sorvejor 
general  could  approve  any  new  survey  and 
iBsue  evidence  of  title  thereto  to  any  per- 
son applying  to  purchase  the  eame,  the  old 
affidavit  attached  to  the  new  eurvey  and 
certiflcate,  approved  by  the  surveyor  gen- 
eral, limited  to  land  lying  on  the  left  bank 
of  the  river,  ahould  be  canstrned  and  meas- 
ured by  the  same  standard  as  if  it  be  an 
entirely  new  affidavit  bearing  date  as  of  the 
time  of  the  approval  of  Buch  survey. — Waters 
▼.  Pool,  149  Cal.  785,  87  Pae.  fil7. 

§  SS.    Oonfllctliig  Olalma. 
[a}  A    eouflieting   application    by   plaintiff 

covering  not  only  his  island  pOBBesBion,  but 
also  all  the  land  previously  possessed  by  the 
grantor  of  defendants,  and  included  in  his 
original  eertificate,  ought  not  to  be  al- 
lowed to  prevail  as  against  the  rights  of  the 
defendants'  predecessor,  and  an  eouitable  con- 
struction of  the  certificate  whicn  leaves  to 
plaintiff  and  defendants  their  possessory 
rights  to  the  lands  which  they  were  originally 
occupying  should  be  adopted,  and  it  wsb  er- 
ror to  award  the  whole  land  to  plaintiff  on 
his  conflicting  application  by  reason  of  the 
falsity  of  the  afnoavit  of  defendants'  prede- 
ceBBor.— Waters  v.  Pool,  110  Gal.  795,  B7  Fae. 
617. 

a.    QKANTS  IN  AID  OF  EAILEOADa. 

OONaTEOOTION    AND    OPERATION    OP    OEANT 
TO    BAILROAD    COMPANY    IS    OENEBAL, 


>  TITLE  IK  BAILBOAD  COMPANT,  1  03. 
DTDEMNITT  AND  LIEU  LANDS.   |  B8, 
PDBCHAaEHB  PEOM  COUFANY,  1  100. 

§  91.  OoQfltnictloa  Had  Oparatlon  of  Orant 
to  Ballroad  Company  In  OenaraL 
[a]  Lauds  granted  to  the  Central  Pacifia 
Railroad  Company  by  act  of  Congress  of  1S62 
included  the  timber  growing  on  odd -num- 
bered sections  of  the  mineral  lands,  so  that 
a  subsequent  patentee  took  no  title  to  trees 
and  wood.— Carr  v.  Central  Pac.  B.  B.  Co., 
65   Cal.  191. 

%  02.    Vesting  ntle  In  Xallroad  Oompany. 

[a]  The  grants  made  by  the  act  of  Con- 
gress of  1866  in  aid  of  the  main  lines  of 
the  Atlantic  and  Pacific  Bailroad  Company 
and  of  the  Southern  Pacific  Company  were 
grants  in  praesenti,  which  when  maps  of 
definite  location  were  filed  and  approved  took 
effect  by  relation  as  of  the  date  at  the  act. 
Soi'thern  Pacific  Co.  v.  Lipmao,  148  CaL  480, 
63  Pac.  445. 


S  OS.    Indemnity  and  Unt  Luidi. 

[a]  Where  it  is  admitted  as  t«  the  eoa- 
tracted  lands  ineinded  within  the  indemnity 
limits  of  the  main-Une  grant  of  1866  that 
the  sections  including  them  were  selected  by 
the  Southern  Pacific  Company,  and  the  reg- 
ister and  receiver  of  the  proper  land  office 
had  approved  the  selection,  such  approval 
was  the  recognition  by  the  government  of- 
ficers having  power  and  jurisdiction  to  de* 
termiue  the  right  of  that  company  to  a  pat- 
ent therefor,  and  is  conclusive  in  its  favor 
until  set  aside  by  higher  authority. — South- 
ern Pacific  Co.  T.  Lipman,  148  Cal.  480,  83 
Pac.  446. 

tb]  Southern  Pacifle  B.  B.  Co.  v.  United 
States,  168  U.  S.  1,  followed  to  the  affect 
that  lands  within  the  indemnity  limits  of  a 
railroad  grant,  which  were  reserved  at  the 
time  of  the  grant  but  subsequently  restored 
to  the  public  domain,  could  not,  after  auch 
restoration,  be  selected  by  the  railroad  com- 
pany in  lieu  of  losses  within  the  prima^  lim- 
its of  its  grant. — Wilsoo  v.  Southern  Paeifie 
B.  B.  Co.,  150  Cal.  731,  80  Pac.  1089. 

[c]  Where  a  contract  to  sell  railroad  in- 
demnity lauds  of  the  Southern  Pacific  Rail- 
road Company,  under  an  approved  selection, 
required  payment  of  purchase  money,  and 
provided  for  a  deed,  when  patent  waa  ob- 
tained, and  that  if  patent  was  not  obtain- 
able, all  moneys  paid  should  be  returned 
without  Interest,  in  an  action  to  foreclose 
the  rights  of  the  purchaser  for  nonpayment 
of  purchase  money,  where  the  defense  wa* 
that  it  had  been  finally  decided  that  the 
railroad  company  was  not  entitled  to  a  pat- 
ent, and  return  of  purcbase  money  paid  was 
demanded,  held,  that  a  finding  that  it  baa 
not  been  so  decided  is  sopported,  and  the 
judgment  of  foreclosure  sbould  be  affirmed. — 
Southern  Pacific  B,  B.  Co.  v.  Bovard,  1  CaL 
App.  76,  87  Pac.  203. 

[d]  The  decisions  of  the  federal  and  state 
supreme  courts  to  the  effect  that  the  grant 
to  the  Southern  Pacific  Bailroad  Company 
of  Uarch  3,  1871,  did  not  include  land  with- 
in the  limits  of  the  grant  made  by  the  act 
of  1866  to  the  Atlantic  and  Pacific  Bailroad 
Company,  refer  only  to  lands  within  the 
twenty  mile  limit  of  the  former  company 
falling  within  the  like  limits  of  the  Utter, 
and  have  no  application  to  indemnity  lands 
granted  to  the  Sent  hem  Pacific  Bailroad 
Company,  to  which  the  title  accrues  only 
upon  selection,  and  which  may  be  selected 
from  any  public  lands  of  the  tJnited  States 
within  the  indemnity  limits,  though  falling 
also  within  the  former  place  limits  of  tfae 
Atlantic  and  Pacific  Bailroad  Company's 
grant.— Southern  Pacific  R.  B.  Co.  v.  Bovard, 

4  Cal.  App.  76,  87  Pae.  S03. 

5  100.    Pnrdiaaerf  from  Compaay. 

[a]  Where  the  evidence  shows  that  the  ap- 
pellant for  several  years  prior  to  the  ex- 
ecution of  the  contracts  and  continuously 
thereafter  vigorously  asserted  its  claim  to 
all  the  lands  to  which  it  claimed  title  under 
the  act  of  1S66,  and  any  delay  in  proenr- 
ing  patent  therefor  was  not  by  any  want 
of  ordinary  diligence  on  its  part  in  endeavor- 
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!ng  to  procDre  th«  aame,  any  finding  to  the 
contrary  is  not  fustained  hj  the  evidence.— 
Southern  Paeifis  Co.  t.  Lipman,  118  Cat.  4SD, 
S3  Pae.  445. 

H.  PEOCEEDINGS  IN  LAND  OFFICE. 
§  IM.    AnttaoiltT  a&d  Dntlea  of  Land  Ofll- 

[a]  If  the  selection  of  pnblie  vacant  land 
open  to  Mttlement  la,  in  fact,  properly  made 
in  lien  of  surrendered  forest  land,  the  com- 
missioner of  the  general  land  office  has  no 
arbitrary  right  to  reject  the  selection,  but 
mnst  approve  it,  and  upon  such  approval  a 
complete  title  is  acquired  which  takes  effect 
by  relation  to  the  date  of  the  selection. — 
Faninm  v.  Clarke,  IIS  Cal.  610,  84  Pae.  166. 

[b]  The  subsequent  temporary  suBpension  of 
tomsbipa  in  which  the  selections  were  made, 
by  order  of  the  commissioner,  does  not  af- 
fect the  validity  of  the  Beleetions,  and  the 
proof  of  such  snspeneion  by  affidavit  could 
not  affect  plaintiff's  right  to  the  injunction, 
or  nfford  a  reason  for  dUturbanee  of  it  by 
the  conrt.— Farnum  v.  Clarke,  I4S  Cal.  fllO, 
Si  Pae.  166. 

S  110.    Conclwlvonaa  and  Elf»ct  of  DedaloiiB 


[a]  Where  there  is  no  charge  of  fraudulent 
proofs,  the  award  of  the  register  and  receiver 
to  persons  entitled  to  the  oenefit  of  the  act 
of  CongresB  of  1863  relative  to  the  Snseol 
Rancbo  is  eonelnsive. — Marques  v.  Frisbie,  41 
Cal.  624. 

[b]  The  land  department  of  the  TToited 
States  has  ezclnstve  jurisdiction  to  deter- 
mine the  mineral  or  agricultural  character 
of  its  land,  and  where  it  has  been  in  fact 
determined  by  it  to  be  mineral  in  charac- 
ter, an  agricultural  claimant,  who  has  had 
an  opportunity  to  contest  the  question  of 
fact  in  the  land  department,  eannot  apply 
to  the  courts  to  enforce  a  trust  against  the 
mineral  patentee,  on  the  ground  that  the  pat- 
ent w&B  fraudulently  obtained  by  false  and 
perjured  testimony  before  the  land  depart- 
ment, and  that  tne  land  was  in  fact  non- 
mineral,  and  was  suitable  only  for  agricnl* 
taral  purposes — no  question  of  law  being  in- 
volved in  tlie  decision  of  the  land  depart- 
ment.— Cragie  ▼.  Boberts,  «  CaL  App.  309, 
92  Pae.  97. 

I.    PATENTa 

S  119.    Ootutmctton  and  Operation. 


[a]  The  act  of  Congress  of  Uareh  3,  1S51, 
was  intended  to  segregate  private  from  pub- 
lie  "land,"  no  word  being  used  therein  to 
designate  property  other  than  'land."  No 
claimant  of  "land"  thereunder  was  required 
to  set  up  in  the  petition  to  the  commiasion. 
erB  any  claim  to  ^'water  rights,"  riparian  or 
otherwiae,  but  the  claimant  was  entitled,  un- 
der the   conflrmatioo  and  patent,  to  every- 


thing embraced  in  the  word  "land"  used  there- 
in, by  the  general  law  applicable  to  the  lo- 
cality of  the  land,  which  may  be  essentially 
different  in  different  localities. — City  of  Los 
Angeles  v.  Los  Angeles  Farming  ft  Hilling 
Co.,  152  Cal.  015,  93  Pae.  869,  1145. 


§  136.    EBtabUahmant  of  Tmsb 

[a]  One  who  fraudulently  procures  the  can- 
cellation of  a  homestead  entrv,  by  means  of 
fatso  evidence,  holds  the  title  in  truBt  fir 
the  homestead  claimant,  and  his  grantee,  wiio 
buys  with  notice,  takes  subject  to  such  trust. 
Bird  V.  WUcoz  and  Vail,  45  CaL  686. 

§  136, PlMMUng,  Tioot  and  Bvldsnco. 

[a]  AUegation  that  the  decision  of  the  land 
office  was  procured  by  false  testimony,  frand- 
nlently  adduced,  is  a  sufficient  Btatement  of  ■ 
cause  ol  action  to  entitle  plaintiff  to  have  the 
defendant  declared  his  trustee. — Lynch  v. 
Bingham,  SI  Cal.  4Q1. 

HL      DIBPOaAL     OF     LANDS     OF     THE 


MAy&GEUENT,  OLASBIFICATION  AKD  SALE  OF 
8TATB  LANDS  IN  GENERAL,  |  150. 

J.ANDS  BDBJEOT  TO  DISPOSAL  BY  8TATB  IK 
OBNEBAL.  i  1S2. 

BIOHT  TO  FUECHASK  AND  FBOOF  THEKEOF, 
I  154. 

PBELIUINABT  PB0OEEDINO8  NEOEBSABT  TO 
FDRCUA8B  —  AFFLICATIOH  OB  AFFIDA- 
VIT, i  ISB. 

-  PAYMENT  OF  FEES.  (  1ST. 

CONTESTS  AND  DETERUINATION  OF  KtOHT 
TO  AOqUIBE  LANDS  IN  OENBBAL,  i  ISa. 

BIOHT  TO  CONTEST  AND  PASTIES,  I  180. 

INTEBTENTIOS.  i  101. 

BEFEBENCE  OF  CONTEST  TO  OOUET  AND 

OBDEB  THEBEFOB.  |  IflS. 

. .  LACHES,    LIMITATIONS    AMD    JCBISDIO- 

TtON.  i  IBS. 

PLEADINOB  AND  PBOOF,  i  IBS. 

SCOPE  07  IHQDIBY  AND  EXTENT  OF  BE- 
LIEF, 1  109. 

JUDGMENT,    CONOLCSirENKSS    AND    EN. 

FOBCEMENT.  |  ISe. 

APPEAL  AND  BBVIEW,  |  188H. 

SALE  PENDINO  CONTEST,  ]  IST. 
0EBTIFICATE8  AND  PATENTS.  I  IBB. 
FOBFEITmtB    OR   CANCELLATION    OF    PATENT 

OB  CERTIFICATE,  I  ISO. 
TBANSFBBS,  IITS. 
CONCLCSIVENESS    OF    PATENT    FBOM    STATE, 

I  lis. 

§  160.  Management,  Clandflcatlon  and  Sale 
of  State  Lands  In  OeneraL 
Tb]  Land  in  the  Colorado  and  Salton  Desert. 
which  is  situated  ninety  feet  below  the  level 
of  the  sea,  and  which  is  generally  known 
and  designated  as  "desert  land,"  which  can- 
not be  cultivated  in  any  proper  sense  of  the 
words  "farming  processes,"  is  unsuitable  for 
cultivation;  and  tne  possibility  of  the  develop- 
ment of  water  by  boring  artesian  wells  in 
the  future  for  artificial  irrigation  does  not 
affect  the  uusuitableness  of  the  land  for  cul- 
tivation within  the  meaning  of  the   eonst!- 
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tution. — Itobinson  t.  Eberliftrt,  148  C«l.  495, 
83  P««,  452. 

[b]  The  word*  "suitable  for  cnltivatlon"  con- 
tained in  the  constitutional  provision  have 
been  construed  hj  this  court  to  include  "&1I 
lands  ready  tor  occupation,  and  which  br 
ordinarf  farm  processes  are  St  for  agricul- 
tural purposes." — Robinson  t.  Eberhart,  14S 
Cal.  m,  83  Pae.  452. 

[e]  It  is  a  question  of  fact  whether  state 
land  applied  for  is  soitable  or  nnsuitable  for 
cultivation  within  the  meaning  of  section  3 
of  article  VII  of  the  constitution.  If  it  is 
"suitable  for  cnltivation,"  it  can  only  be 
sold  to  actual  settlers  in  quantities  not  ex- 
ceeding three  hundred  and  twenty  acres  to 
each  settler.  If  "imsuitable  for  cultivation," 
a  section  may  be  granted  to  an  applicant, 
who  need  not  be  a  settler  on  the  land  ap- 
plied for.— Robinson  t.  Eberhart,  148  C^. 
195,  83  Pae.  452. 

td]  The  eonstitntlon  classes  lauds  as  suit- 
le  or  unsuitable  for  cultivation;  and  it  .■ 
not  within  the  power  of  the  legislature  to 
limit  the  effect  of  the  constitutional  provi- 
sion by  prescribing  requisites  not  contained 
therein. — Bobinson  v.  Eberhart,  148  Cal.  495, 
83  Pae.  452. 

[e]  The  provision  of  section  3  of  article 
XVII  of  the  constitution,  that  "lands  belong- 
ing to  this  state  which  are  suitable  for  eiil- 
tivation  shall  be  granted  only  to  actual  set- 
tlers," speaks  with  reference  to  the  condi- 
tion of  the  land  at  the  time  of  the  initia- 
tion of  proceedings  for  pnrchaee,  without  ref- 
erence to  its  previous  condition  of  ussuit- 
ableness  for  cultivation,  or  the  manner  in 
which  it  became  suitable  therefor. — Boggs  v. 
Ganeard,  118  Cal.  711,  84  Pae.  195. 

[f]  Under  the  amendment  of  1899  (Stats. 
18S9,  p.  182)  swamp  lands  which  are  suitable 
for  cultivation  without  reclamation  can  be 
sold  only  to  actual  settlers  in  tracts  of  one 
hundred  and  sixty  acres. — DoUenmajer  t. 
I^or,  150  Cal.  1,  87  Pae.  816. 

[g]  The  provision  of  section  3495  of  the 
Political  Code  "that  any  smallest  legal  sub- 
division of  school  lands  shaU  be  deemed  suit- 
able for  cultivation,  if  any  part  not  lass  than 
half  of  its  area  will,  without  artiDcial  irri- 
gation, but  with  or  without  the  clearing  of 
timber  or  other  growth  therefrom,  by  the 
ordinary  procesBes  of  tillage,  produce  ordin- 
ary agricultural  crops  in  average  quantity," 
is  to  be  construed  as  merely  providing  affirm- 
atively that  land  coming  within  that  de- 
scription shall  be  regarded  as  suitable  for 
cultivation;  but  it  cannot  be  construed  as 
providing  that  land  not  coming  within  the 
description  shall  be  held  not  suitable  for  cnl- 
tivation, as  that  would  render  the  act  uncon- 
stitutional.— Sanford  v.  Maxwell,  3  Cat.  App. 
242,  84  Pac.  1000. 

§  162.  Irfiids  Subject  to  SlspOBal  by  Stat* 
In  Offiieral. 
[a]  Where  the  land  in  question  was  segre- 
gated as  swamp  and  overflowed  land  by  au- 
thority of  the  United  States,  and  prior  to 
defendant's  application  to  purchase  it  aa 
such  it  had  been  reclaimed  by  a  settler 
thereon,  by  means  of  ditches,  embankments, 


and  levees  eonstmcted  by  plaintiffs  and  their 
grantors,  and  made  suitable  for  cultivation, 
any  sale  of  the  land  to   the  defendant,  who 

was  not  an  actual  settler  thereon,  ia  forbid- 


[b]  The  state,  subject  to  the  paramount  con- 
trol of  the  general  government  touching  mat- 
ters of  navigation  and  commerce,  has  th« 
right  to  sell  into  private  ownership  any  of 
its  water-covered  lands,  the  limitation  upon 
its  power  in  this  regard  being  that  snch  sales 
shall  be  in  aid  of,  or  at  least  not  in  deroga- 
tion of,  its  governmental  trust  to  preserve 
needed  navigable  waters  for  the  benefit  of 
its  people.  The  state  is  not  required  to  pre- 
serve the  navigability  of  its  waters  for  the 
use  of  the  public  who  may  desire  to  shoot 
wild  game  thereon. — Bolsa  Land  Co.  v.  Bur- 
dick.  151  Cal.  254,  90  Pac.  532,  12  L.  E.  a., 
N.  8.,  275. 

[c]  The  provision  in  section  3  of  article  AV 
of  the  state  constitution,  that  "all  tide  lands 
within  two  miles  of  any  incorporated  city  or 
town  in  this  state,  and  fronting  on  the  waters 
of  any  harbor,  estuary,  bay,  or  inlet,  .  .  . 
shall  be  withheld  from  grant  or  sale  to  pri- 
vate persons,  partnerships,  or  corporations," 
forbids  the  legislature  from  disposing  of  them 
in  any  manner,  except  in  furtherance  of  the 
purposes  of  anvigation  to  which  it  is  dedi- 
cated.—People  V.  Kerher,  152  Cal.  731,  125 
Am.  St.  Bep.  93,  93  Pac.  878. 

[d]  In  BO  far  as  the  statute  of  limitations 
applies  to  tide  lands  withheld  from  ^ant 
lands,  the  constitutional  provision  is  of  higher 
force,  and  the  statute  ceases  to  exist  in  rela- 
tion thereto,  and  the  state  cannot  devote  such 
property  to  private  use,  either  directly  or  by 
neglect  of  its  ofScers  and  agents  in  permit- 
ting an  occupation  thereof  for  the  period  of 
ten  years,  nnder  claim  of  ownerahip. — People 
T.  Eerber,  152  Cal.  731,  125  Am.  St.  Bep. 
93,  93  Pac.  878. 

[e]  All  tide  lands  within  any  incorr>orated 
city  or  town  other  than  Ban  Francisco  or 
Oakland  are  excluded  from  the  operation  of 
the  provisions  of  law  authorizing  the  sale  of 
lands.— WUliams  v.  City  of  San  Pedro,  153 
Cal.  44,  94  Pac.  234. 

[f]  The  provisions  of  section  3438  of  ths 
Political  Code  withheld  from  the  state  offi- 
cers all  authority  to  grant  or  sell  tide  lands 
within  the  city  of  San  Pedro;  and  a  certiS- 
cate  of  purchase  for  the  same  is  veld. — Will- 
lams  V.  City  of  San  Pedro,  153  CaL  44,  94 
Pac.  234. 

§  164.    Eiglit  ta  PnichaM  and  Proof  Thereof. 

[a]  The  ex  parte  approval  by  the  surveyor 
general  of  an  application  to  purchase  swamp 
and  overflowed  land,  and  the  subsequent  exe- 
cution of  the  certificate  of  purchase  and  pay* 
ment  of  the  purchase  price,  do  not  preclude 
a  subsequent  inquiry  as  to  the  right  of  the 
applicant  to  purchase  the  land,  which  may 
be  determined  in  an  authorized  proceeding 
at  any  time  prior  to  the  issuance  of  the 
patent.— Boggs  v.  Qaneard,  148  Cal.  711,  M 
Pac.  195. 

[b]  Under  section  349S  of  the  Political  Code 
a  female  applicant  for  the  purchase  of  school 
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lands  must  gbow  In  her  affldftvit  that  aba  waa 
entitled  to  purchase  real  estate  in  hei  own 
Dame.  A  mere  Btatement  in  hsr  affidavit 
that  ahe  was  entitled  to  purchase  and  hold 
real  estate  in  her  own  name,  while  impeifeet, 
will  not  be  held  to  invalidate  her  applicstion 
to  purchase,  when  it  appei  "'  '     * 

Marsh,  151  Cal.  269,  90  Pae.  693. 
[c]  A  certificate  of  purchase  of  school  lands 
is  Dot  rendered  void  on  the  ground  that  the 
applicant  did  not  apply  to  purchaBe  the  land 
for  her  own  use  and  benefit,  as  required  bj 
leotion  34 SS  of  the  Political  Code,  mere]}'  hj 
the  fact  that  prior  to  her  application  she 
had  obtained  a  description  of  the  land  from 
a  third  person,  and  bad  agreed  to  pay  him 
for  his  services  in  attending  to  the  matter 
for  her  in  the  laud  office  when  the  land  was 
sold,  nor  by  the  fact  that  she  bad  borrowed 
from  bim  the  money  to  pay  for  the  land  un- 
der an  agreement  to  execute  to  bim  a  mort- 
gage on  the  land  as  security  for  the  loan 
after  she  had  received  the  certificate  of  pur- 
chase. Such  agreements  created  mere  per- 
sonal obligations  on  the  part  of  the  applicant 
and  did  not  give  the  person  with  whom  they 
were  made  any  interest  in  the  land. — Hen- 
shall  V.  Marsh,  151  Cal.  289,  90  Pae.  693. 

§  156.    Prsllnilnai;  ProcMdlngs  H«c«EBaiT  *o 
Furcbsse — ^AppUcatlon  or  AlBdaTlt. 

[a]  If  the  application  or  affidavit  for  pur- 
ehase  fails  to  state  or  contain  what  the 
statute  reqnires,  it  invalidates  the  applica- 
tion.—MlUer  V.  Taylor,  45  Cat.  219. 

[b]  Under  section  3495  of  the  Political 
Code,  providing  that  an  applicant  to  purchase 
school  lands  not  suitable  for  eultivatiou,  such 
as  timber  lands,  mnst  state  in  his  affidavit 
"that  he  desires  to  purchase  the  same  for  his 
own  use  and  benefit,  and  for  the  nse  or 
benefit  of  no  other  person  or  persons  whom- 
soever, and  that  he  has  made  no  contract  or 
agreement  to  sell  the  same,"  and  section  35 IS 
of  the  same  code,  providing. that  "certificates 
of  purchase,  and  all  rights  acquired  there- 
under, are  subject  to  sale,  by  deed  or  assign- 
ment," the  fact  that  the  applicaiit  purchased 
the  land  solely  with  a  view  to  speculation, 
and  with  the  intention  of  selling  the  land,  if 
a  satisfactory  price  conld  be  had,  as  soon  as 
the  certificate  was  obtained,  does  not  invali- 
date the  certificate. — Henshall  v.  Uarsh,  151 
Cal.  289,  90  Pac.  693. 

[c]  A  qualified  person  who  first  makes  B 
proper  application  for  the  purchase  from  the 
state  of  its  vacant,  nonagricnltaral  school 
land  acquires  a  priority  of  right;  and  one 
who  by  his  own  neglect  or  mistake  makes  ^u 
Imperfect  aod  uncertain  application  to  pur- 
chase a  tract  of  such  land  and  whose  appli- 
cation the  agents  of  the  state  for  that  reason 
refuse  to  receive  or  file  is  afforded  no  pro- 
tection and  given  no  priority  of  right  as 
against  another  qualified  person  who  makes 
a  proper  application  for  the  same  land  which 
is  received  and  filed  before  the  first  person 
has  again  presented  his  application  In  an 
amended  and  perfect  form,  except  in  cases 
where    such   first   person   was   occupying   the 


land  before  the  second  party  made  applica- 
tion therefor. — Bieber  v.  Lambert,  152  CaL 
557,  93  Pae.   94. 

[d]  An  application  for  the  purchase  of  four 
hundred  acres  of  vacant,  nonagricultura] 
school  land  in  which  a  tract  of  forty  acres 
was  twice  described  is  uncertain  as  to  the 
description  of  the  land  applied  for  and  It  is 
a  proper  course  for  the  aurveyor  general  to 
return  such  an  application  with  a  Btatement 
of  the  defect. — Bieber  y.  Lambert,  152  Cal. 
&57,   93  Pac.  94. 

[e]  The  affidavit  must  state  that  the  appli- 
cant is  a  citizen  of  the  United  States  or  has 
filed  his  intention  to  become  such,  in  either 
of  (vhich  eases  he  is  a  qualified  purchaser; 
and  though,  as  a  general  rule,  a  false  state- 
ment in  the  application  will  vitiate  it,  yet 
where  the  application  stated  citizenship, 
though  the  applicant  had  only  declared  his 
intention  to  became  such,  an  entry  otherwise 
valid  should  not  be  forfeited  on  that  account 
ten  years  after  the  purchaser  bad  paid  in 
full  for  the  land,  and  was  entitled  to  have 
a  patent  issued  to  her  or  her  assigns,  during 
aU  of  that  time.— Pardee  v.  Sehanzlin,  3  Cal. 
App.  597,  86  Pac.  S12. 

[t]  A  copy,  certified  by  the  surveyor  gen- 
eral, of  an  origiual  application  to  purchase 
state  school  land,  purporting  to  be  sworn  to 
before  a  notaiy  public,  with  his  seal  attached, 
and  variously  indorsed,  showing  the  action 
taken  thereou  in  the  surveyor  general's  office, 
established  prima  facie  the  due  execution  of 
the  document,  and  the  affidavit  required  by 
section  3495  of  the  Political  Code. — Pardee  v, 
Schanzlin,  3  Cal.  App.  597,  86  Pac.  812. 

[g]  It  is  settled  law  that  applications  to 
purchase  state  lands  and  the  affidavits  ac- 
companying the  same  must  state  truthfully 
the  facts  provided  hj  the  statute,  and  any 
false  statement  contained  in  the  affidavit  de- 
feats the  right  of  the  applicant  to  purchase 
the  lands  or  to  receive  any  evidence  of  title 
thereto. — Kleinsorge  v.  Burgbacher,  6  Cal, 
App.  340,  S2  Pac.  19B. 

[h]  No  protest  is  required  against  a  void 
application;  and  no  demand  need  be  made  for 
an  order  of  reference  in  relation  thereto  by  a 
subsequent  applicant,  especially  where  he  is 
the  assignee  of  the  void  application.  He  is 
not  required  to  protest  against  his  own  void 
claim. — Kleinsorge  v.  Burgbacher,  S  Cal.  App. 
346,  92  Pae.  19^ 

§  157.    Parment  of  F»eB. 

Sa]  There  is  no  law  which  prevents  a  pur- 
aser  of  land  from  the  state  from  borrow- 
ing money  with  which  to  make  payment  for 
the  land  under  an  ag^reemeut  to  mortgage 
the  land  to  secure  its  repayment  after  the 
certificate  of  purchase  is  obtained. — Henshall 
V.  Marsh,  151   Cai.  289,  80  Pac.  693. 

[b]  Timber  lands  belonging  to  the  state  are 
required  to  be  sold  for  cash  only,  and  in 
case  one  has  made  a  false  application  to  pur- 
chase the  same  as  nntimbered  lands,  and  has 
paid  only  twenty  per  cent  of  the  purchase 
money,  and  has  failed  for  more  than  thirty 
days  after  the  date  of  the  approval  or  loca- 
tion   to    make   the   foil   cash    payment,   the 
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land!  T«Tett  to  the  ftaU  without  suit,  and  the 
survey  or  location  ii  void. — EleintorKS  t. 
Bargbaeher,  a  Cal.  App.  346,  92  Pae.  199. 

I  169.  Oontesta  and  Determination  of  Rlgbt 
to  Acquire  Landa  In  OenaraL 
[»)  Section  3414  of  the  FoUtical  Code,  pro- 
viding for  A  cantest  "eosceTning  a  eeitificata 
of  pnrehase,  or  other  evideuce  of  title," 
makes  no  distinction  between  certifleatea 
partlv  paid  oi  fully  paid,  and  cannot  be  held 
KB  allowing  an  entryman  to  shield  himself 
from  the  effects  of  an  entry  in  violation  of 
the  atatnte,  or  to  ihnt  off  investigation  by 
aimpl^  paying  in  full  for  the  land,  or  as 
allowing  a  departure  from  the  policy  of  the 
law,  that  upon  the  contest  of  a  certificate  of 


prove  that  the  requirements  essential  to  a 
valid  application  for  the  land  have  been  com- 

8 lied  with.— MiUer  v.  Engle,  8  Cal,  Add.  326, 
5  Pac.  159. 

§  leo.    Bight  to  Oonteat  and  Fartlea. 

[a]  One  who  is  not  a  settler  upon,  or  occu- 
pant of,  the  land,  or  any  part  thereof,  and 
who  baa  made  no  application  to  purchase, 
and  who  does  not  claim  or  show  any  right, 
title,  or  interest  therein,  cannot  by  mere 
protest  filed  against  the  right  of  one  who 
holds  a  certificate  of  purchase  under  an  ap- 
proved application  for  tba  land,  as  being 
uuflt  for  cultivation,  institute  a  valid  can- 
teat.  Bud  an  order  of  the  surveyor  general 
referring  aoch  contest  to  the  superior  court 
is  void,  and  givea  it  no  jurisdiction  to  render 
any  judgment  of  force  for  or  against  either 
party. — Dollenmayar  v.  Pryor,  150  Cal.  1,  87 
Fee.  616. 

[bl  A  couteat  may  be  made  by  a  sabsequent 
applicant  for  the  purchase  of  timber  land 
not  suitable  for  cultivation,  which  is  lieu 
land,  as  indemnity  for  achool  land,  not  listed 
to  the  state  or  subject  to  patent,  againat  the 
holder  of  a  certificate  of  purebaaa  who  baa 
paid  in  full  for  the  land,  but  whose  cer- 
tificate states  that  "patent  will  not  issue  until 
after  such  lands  have  been  confirmed  to  the 
state,"  and  also  "after  having  in  all  other 
reapects  [other  than  paying  for  the  lands] 
complied  with  the  requirements  of  the  lawa 
providing  for  the  sale  of  said  lauds." — Miller 
V.  Engte,  3  Cal.  App.  325.  85  Pac.  159. 

[c]  The  contest  over  the  purchase  of  state 
land  arises  where  two  persons  make  aeparate 
applications  to  purchase  the  same  land.  An 
applicant  who  contests  the  right  of  a  prior 
holder  of  a  certificate  of  purchase  is  not 
required  to  file  a  statement  of  the  apecifle 
ground  of  couteat  with  the  surveyor  general. 
Either  party  to  the  contest  may  demand  a 
trial  io  court,  and  after  the  contest  is  prop- 
erly referred,  either  party  may  bring  an  ac- 
tion thereon.— Miller  v.  Engle,  8  Cal.  App. 
325,  86  Pac.  159. 

[d]  Notwithstanding  the  right  conferred  to 
obtain  a  patent  from  the  state  of  lands  which 
have  been  fully  reclaimed  aa  swamp  and  over- 
flowed lands,  a  contest  may  be  instituted  in 
reference  to  such  lands  npoD  a  conflicting  ap- 
plication at  any   time  before  a  patent  haa 


been  granted. — Blakelev  v.  Eiogsbnry,  fi  C«L 
App.  707,  93  Pac.  129. 

le)  The  disposition  of  state  lands  is  one  en- 
tirely of  legialative  control;  and  the  l&W 
enters  into  and  becomes  part  of  the  contract 
with  the  state.  The  applicant  cannot,  be- 
cause of  a  supposed  vested  right  to  a  patent, 
prevent  and  nnllify  a  couteat  already  insti- 
tuted and  referred  to  the  courts,  aa  required 
by  the  law,  before  the  patent  was  obtained. 
Blakeley  v.  Kingsbury,  6  CaL  Apn.  707,  93 
Pae.  12S. 

§  101.    latervmUon. 

[a]  The  order  of  intervention  In  a  contest 
wherein  the  intervener  showed  no  interest  in 
the  matter  appealed  from  must  be  affirmed, 
on  the  ground  that  the  court  had  no  jnria- 
diction  either  of  the  action  or  of  the  inter- 
vention.— Dollenmayer  v.  Pryor,  ISO  C»l,  1, 
87  Pae.  616. 

[b]  Toule  T.  Thomas,  14B  CaL  637,  80  Pae. 
714,  affirmed  on  the  proposition  that  whero 
the  state  surveyor  general  baa  referred  a  eon- 
test  of  the  right  of  purehaae  of  state  lands 
the  jurisdiction  of  the  conrt  is  special  and 
limited,  and  the  sole  matter  to  be  determined 
is  the  question  of  the  right  of  the  two  pat- 
ties between  whom  the  contest  arose  in  re- 
lation to  the  land,  and  other  persons,  each 
claiming  as  an  applicant  for  the  purchase  of 
a  portion  of  the  land  nndei  the  acts  for  tha 

{inrchase  of  mineral  lands,  have  no  right  to 
ntervene  in  the  contest. — Toule  ▼.  ThomwL 
150  Cal.  676,  91  Pac.  684. 

S  162.    — —  Befereuce  of  Omteat  to  Oooit 
and  Order  Therefor. 

[a]  Upon  receiving  a  certified  copy  of  the 
entry  of  the  first  judgment  of  dismisenl,  the 
surveyor  general  was  authorized  to  refer  a 
new  contest  in  favor  of  a  new  plaintiff  and 
the  original  defendant. — Darlington  v.  Bntler, 
8  CaL  App.  448,  86  Pae.  194. 

S  163.    Laches,  Llraltatlona  sad  Jnils- 

dlCtlOlL 

[a]  Upon  the  failure  of  the  plaintiff  in  a 
contest  for  the  purchase  of  state  school  laud 
to  serve  and  return  the  snmmona  for  tha 
period  of  tliree  years  after  the  commeneo- 
ment  of  the  action,  the  court  had  power  of 
its  own  motion  to  dismiss  the  contest,  and 
the  fact  that  a  motion  for  such  dismissal  was 
made  by  an  intervener  who  was  not  then  an 
interested  party  was  immaterial. — Darliug;ton 
T.  Butler,  3  Cal.  App.  448,  86  Pac.  194. 

[b]  The  jurisdiction  of  the  court  upon  ref> 
erenee  of  a  contest  between  the  righta  of 
applicants  to  purchase  timber  lands,  though 
confined  to  the  matters  embraced  in  the  order 
of  reference,  is  not  confined  to  the  dates  of 
apparent  filing  of  application  by  the  surveyor 
general,  where  the  priority  of  right  dependa 
upon  actual  offers  to  file  applications  with 
tender  of  the  entire  purehaae  money,  and  the 
facts  are  stipulated  and  all  took  place  in 
the  surveyor  general's  office,  whether  made 
matter  of  record  therein  or  not. — Kleinsorge 
T.  Burgbacher,  6  Cal.  App.  346,  82  Pac.   199. 

[e]  Under  section  3417  of  the  Political  Code 
a  party  contesting  the  right  to  tbe  isaoano* 
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of  «  patent,  Uionfli  he  be  a  settler  on  the 
land  witlt  intent  to  purchase  when  the  appli- 
cation for  a  patent  wae  made,  and  though 
BQch  application  was  illegai  on  that  ground, 
mnst  commence  his  action  within  sixty  days 
after  the  order  of  reference  of  the  contest  is 
made  by  the  surveyor  general,  as  register  of 
the  land  office,  and  entered  in  the  proper 
book  in  his  office,  else  hia  righta  are  for- 
feited, and  be  ceases  to  be  in  privity  with 
the  state,  and  cannot  thereafter  maintain  an 
action  to  enforce  a  trust  against  the  appli- 
cant for  the  patent,  where  no  new  contest 
was  instituted  before  the  patent  was  ob- 
tained.— Ewbank  T.  Uikel,  B  Cal.  App,  139, 
91  Pac.  072. 

§  IBi.    Plmdlnga  and  Proof. 

[a]  In  a  contest  to  determine  the  right  to 

Enrehase  vacant,  n  on  agricultural  school  land, 
rongbt  by  an  applicant  who  was  sabeequent 
in  point  of  time  against  a  prior  applicant 
to  whom  a  certificate  of  pnretiBse  had  been 
isened,  and  whose  papers  were  apparently 
regular  on  their  face,  the  presumptions  that 
the  law  has  been  obeyed,  that  the  first  ap- 
plicant is  innocent  of  the  crime  of  perjury, 
and  that  official  duty  has  been  properly  per- 
formed avail  the  defendant,  and  in  the  ab- 
sence of  evidence  to  the  contrary  are  suffi- 
cient to  establish  the  right  of  the  holder  of 
the  eertifieata,  so  far  as  may  be  necessary 
to  prevent  the  plaintiff  from  obtaining  jadg- 
ment  establishing  his  subsequent  claim  and 
to  require  jud^ent  that  plaintiff  take  noth- 
ing by  the  action.  Under  snch  circnmataneei 
the  defendant  is  not  required  to  offer  evi- 
dence in  support  of  his  claim. — Bieber  ▼. 
Lambert,  152  Cal.  557,  93  Pac.  94. 

[b]  In  an  action  by  the  contestant,  a  com- 
plaint setting  forth  his  application  and  affi- 
davit, and  averring  that  he  filed  with  the 
surveyor  general  his  written  protest  against 
the  application  of  the  defendant  and  certifi- 
cate of  purchase  issued  to  him,  and  de- 
manded that  the  conflicting  claims  of  plain- 
tiff and  defendant  be  referred  to  the  superior 
eonrt  of  the  county,  and  that  said  officer  de- 
clared a  contest  to  exist,  concerning  the  right 
to  purchase  ssid  land,  and  that  he  thereupon 
duly  made  and  entered  an  order  referring 
said  contest  to  said  court,  is  sufficient,  and,  if 
proved,  will  entitle  the  plaintiff  to  judgment, 
if  not  countervailed  by  proof  for  the  oppos- 
ing party. — Uiller  v.  Engle,  3  Cal.  App.  32S, 
85  Pae.  1S9. 


knowledge  or  notice  to  the  assignee  of  any 
fraud  on  the  part  of  the  assignor  in  procur- 
ing the  certificate. — Miller  v.  Engle,  3  Cal. 
App.  325,  8S  Pac.  159. 


[a]  Where  both  the  actual  filing  of  respond- 
ent's claim  preceded  that  of  plaintiff  appel- 
lant, and  respondent's  aetual  offer  and  tender 
of  pnrehase  money  for  the  tract  claimed  by 
him  preceded  the  offer  and  tender  by  the 
plaintiff  appellant,  the  court  properly  deter- 
mined appeilant'a  appeal  as  against  the  re- 


spondent in  favor  of  the  respondent;  and 
where   plaintiff   appellant's   offer   and   tender 

fireceded  the  application  of  defendant  appel- 
ant, the  court  properly  gave  the  former 
priority  over  the  latter,  although  the  appli- 
cation of  the  former  was  last  Sled.— Klein- 
Borge  T.  Burgbacher  6  Cal.  App.  31G,  92  Pac. 
199. 

[bj  The  remedies  of  the  parties  were  not 
limited  to  mandamus  to  compel  the  filing  of 
applications  properly  offered  with  tender  of 
the  money  required;  but  the  rights  of  all 
applicants  nuy  be  determined  npon  the  order 
of  reference. — Eleinsorge  v.  Bargbaeher,  0 
Cal.  App.  346,  92  Pac.  199. 

S  168.    —  Jadgment,    OonclOBlvuiau    tad 
Enforcement. 

[a]  On  a  contest  brought  under  section  3414 
of  the  Political  Code,  involving  conflicting 
applications  to  purchase  a  section  of  school 
land  from  the  state,  it  was  for  the  trial  court 
to  determine  the  inferences  to  be  drawn  from 
the  facts  that  the  applicant  first  in  point  of 
time  had  her  attention  called  to  the  laud  by 
a  third  person;  that  she  agreed  to  pay  him 
for  his  services  relative  to  it;  that  she  bor- 
rowed through  or  from  him  the  money  to  pay 
therefor,  and  that  she  sold  the  land  to  an- 
other person  immediately  on  receiving  the 
certificate  of  purchase.  And  where  both  of 
these  persons  testified  positively  that  no  ar- 
rangement for  an  interest  in  the  land  existed 
between  them,  a  finding  in  conformity  to 
their  testimony  will  not  be  disturbed. — Hen- 
shall  T.  Marsh,  151  Cal.  289,  90  Pac.  693. 

[b]  Notwithstanding  averments  of  the  as- 
signee as  intervener  as  to  the  assignor's  right 
to  purchase  the  land,  yet,  where  there  was  no 
evidence  adduced  by  him  other  than  the 
certificate  of  purchase  and  the  assignment, 
the  court  was  authorized  to  find  that  he  had 
no  right  to  the  land,  and  that  plaintiff,  who 
had  proved  his  case,  was  entitled  thereto. 
When  a  party  alleges  a  material  fact,  and 
offers  no  evidence  in  support  of  it,  the  court 
is  authorized,  if  it  is  denied,  to  fiud  its 
nonexistence. — Miller  t.  Engle,  3  Cal.  App. 
325,  85  Pac  159. 

[e]  Where  a  taistahe  in  the  judgment  ap- 
pearing in  the  transcript,  which  would  seem 
to  require  a  reversal  for  including  lands  not 


amended  aeeordiugly,  and  it  appearing  there- 
by that  the  judgment  includes  only  the  lands 
claimed  in  the  complaint,  the  judgment  will 
be  affirmed.  [On  Petition  for  Rehearing.] — 
Worcester  v.  Kitts,  8  Cal.  App.  181,  96  Pac 
335. 

§  1661/1.    Appeal  uid  Berlttw. 

[a]  In  a  land  contest  referred  by  the  sur- 
veyor general  to  the  superior  court,  an  order 
denying  to  one  who  claimed  to  be  a  settler 
upon  the  land  in  suit  the  right  to  intervene 
was  final,  and  terminated  the  litigation  as 
to  him.  Be  was  not  required  to  await  judg- 
ment between  other  parties,  but  had  the 
immediate  right  to  appeal  from  the  order 
after  its  entry. — Dollenmayer  r.  Pryor,  150 
CaL  1,  87  Pae.  6Ifi. 
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FUBUC  LANDS,  III,  SS  167-173. 


[b].Iii  a  conteat  betwean  a  MtUer,  plaintiff, 
and  other  claimanta  not  lettlen,  deieudanta, 
for  the  purchaBe  of  a  tract  of  land  eomprii- 
ing  two  hundred  and  si xtj -eight  and  eightv 
hucdredtba  aerea,  where  the  flndingi,  wito 
regard  to  each  eubdi vision  thereof,  showed 
that  tbete  were  araall  areas  of  open  land 
clear  of  brush,  and  which  may  be  farther 
olearEd,  moro  or  less,  so  as  to  be  capable  of 
enltivation,  but  that  on  no  aubdivision  could 
more  than  one-half  of  the  area  be  so  enlti- 
TBted;  and,  with  regard  to  the  tract  ss  a 
whole,  showed  that  not  more  than  on  a- third 
of  it  waa  suitable  for  cultivation,  and  that 
plaintiff  was  an  actual  bona  fida  settler  there- 
on, with  actual  possession  limited  to  his  house 
and  its  environs — a  judgmeDt  tor  the  defend- 
ants must  be  reversed,  with  directions  to 
render  judgment  for  the  plaintiff. — Sanford 
T.  Maxwell,  3  Cal.  App.  242,  S4  Fae.  1000. 

S  167,    Sale  Pending  Contest 

[a]  Pending  the  reference  of  a  contest,  the 
BDrve^ar  general  had  no  power  or  right  to 
receive  the  application  of  another  person 
to  purchase  the  land  involved  in  the  con- 
test.—Darlington  V.  Batler,  3  CaL  App.  448, 
80  Pac.  194. 

§  168.    Oertlllcatei  and  Patnits. 
[a]  If  a  certificate  of  purchase  of  tide  lauda 


is  n 


raid  0 


a.  facie 


evidence  of  title;  and  the  defendants  in 
action  to  quiet  title,  tboagh  claiming  no  in- 
terest in  the  lands,  maj,  under  denial  of 
plaintiff's  title,  show  bj  evidence  aliunde 
that  the  lands  described  in  it  are  in  fact  tide 
landa  not  subject  to  sale,  and  that  the  cer- 
tificate of  purchase  is  therefore  void.  (Shaw, 
J,,  nonconcurring.) — Williams  v.  City  of  San 
Pedro,  1S3  Cal.  44,  94  Pac.  234. 

[b]  Section  1925  of  the  Code  of  Civil  Pro- 
cedure, making  a  certificate  of  purchase  of 
state  land  "primarj  evidence  of  title,"  is  eon- 
trolled  by  the  later  amendment  of  section 
S514  of  the  Political  Code  making  aneh  cer- 
tificate "prima  facie  evidence,"  and  under 
section  4481  of  the  Political  Code,  that  sec- 
tion of  the  Coda  of  Civil  Procedure  does  not 
apply  to  special  provisions  of  the  title  re- 
lating to  the  public  lands,  and  their  dis- 
position. It  is  a  cardinal  rule  of  atatatoiy 
construction  that  specific  provisiona  on  a  par- 
ticular subject  control  general  provisions  for 
the  claas  to  which  the  subject  belongs. — 
Miller  V.  En^e,  3  CaL  App.  329,  89  Pac  199. 

§  169.  Forfeiture  or  Cancellation  of  Patent 
or  CeitUcate. 
[a]  In  the  action  to  compel  •  surrender  and 
eancellation  of  the  prior  certificate  of  pur- 
chase a  complaint  Is  sufficient,  onder  section 
SS70  of  the  PoUtical  Code,  which  allegss  that 
the  defendant  is  the  lawful  holder  and  owner 
of  the  certificate  of  purchase,  and  has  not 
paid  the  interest,  without  an  averment  that 
the  defendant  had  surrendered  or  abandoned 
the  title. — Shepard  v.  Mace,  148  Cal.  270,  82 
Pac.  1040. 

§  172.    Tranafeis. 

[a]  Tboagh  •  certificate  of  pnrcbase, 
waetber  partly  ei  fully  paid,  is  assignable, 


stands  in  the  shoes  of  the  assignors,  and  i: 
intervening  to  defend  a  contest  against  hia 
assignor,  must  prove  the  facts  aet  forth  ta 
the  application  and  affidavit  of  his  assignor, 
and  show  their  trath,  else  he  mast  tail.— 
MiUer  T.  Engle,  3  CaL  App.  325,  85  Pac  159. 

[b]  The  express  statutory  grant  of  the  right 
to  sell  "certificates  of  purchase  and  all  rights 
acquired  thereunder,"  in  section  J31S  of  tbt 
Political  Code,  cannot  be  construed  as  as 
expreision  of  legislative  intent  that  one  who 
agreed  to  sell  after  filing  his  application,  sad 
before  the  issuance  of  his  certificate  of  pur- 
chase, should  lose  his  right  to  purchaae.  Th« 
policy  of  the  law  is  to  diacouraite  restraints 
upon  alienation. — Bryan  v.  Qrauam,  &  Cal. 
App.  599,  91  Pac.  114. 

[c]  Assuming  that  contracts  to  sell  mads 
euhaequently  to  an  application  to  purchase 
Btate  lands,  before  the  issuance  of  a  certifi- 
cate, would  constitute  any  evidence  tending 
to  show  the  falsity  of  the  affidavit,  which 
would  defeat  the  uorchase,  yet  where  it  ap- 
pears that  there  waa  nevertheless  a  confiiet 
of  testimony  upon  the  issue  as  to  whether  or 
not  defendant,  at  the  time  he  made  the  prior 
application  to  purchase,  did  so  for  fais  own 
use  and  benefit,  the  finding  of  the  court  ia 
hia  favor  on  that  issue  cannot  be  distnrhed 
upon  appeaL — Bryan  T.  Orabam,  9  Cat  App. 
699,  91  Pac.  114. 

[d]  Where  it  appears  that  at  the  time  of 
an  application  to  purchase  state  lands  un- 
covered by  the  recession  of  a  lake,  in  pur- 
•uaace  of  the  act  of  1893,  that  the  prior 
applicant  truthfully  stated  In  hia  affidavit 
that  be  desired  to  pnrcbase  tbe  land  "for  hii 
own  use  and  benefit,  and  for  the  nae  and 
benefit  of  no  other  persona  whatsoever,"  a 
subsequent  agreement  to  aell  the  land  to  an- 
other person  about  forty  days  after  the  ap- 
plication and  before  the  issuance  of  the  cer- 
tifieate  of  purchase  is  not  forbidden  by  that 
atatute,  nor  by  any  statute  of  the  state  for 
tbe  sale  of  state  lands. — Bryan  v,  Qraham, 
6  Cal.  App.  589,  91  Pac  114. 

te]  The  aasigneea  of  a  certificate  of  pn^ 
aae  covering  timber  landa  in  fact,  which 
conferred  no  right  on  the  holder  by  reaaos 
of  his  false  statement  in  the  affidavit  that 
they  were  not  timbered  lands,  acqnire  no 
right,  legal  or  equitable,  by  the  aBsigcment. 
Kleinaarge  v,  Buigbacher,  6  Cal.  App.  346, 
92  Pac.  199. 

I  173.    CondoBlTMieaB  of  Patmt  from  Btata. 

[a]  Where,  for  failure  of  the  contestant  to 
commence  bis  suit  in  time,  the  defendsot  ob- 
tained his  patent  from  the  state  upon  a  cer- 
tificate of  the  clerk  that  no  suit  had  been 
commenced,  the  state  alone  has  the  light  to 
set  aside  the  patent. — Ewbauk  *.  Mikel,  t 
CaL  App.  I3S,  91  Pac.  672. 

[b]  Strong  as  are  tbe  facta  let  np  by  the 
defendants,  and  conclnaive  aa  they  might  be, 
if  shown  to  be  true,  on  a  direct  attack,  yet 

-  they  cannot  be  advanced  collaterally,  ia  this 
action,  to  overthrow  tbe  state  patent— Wor^ 
cester  r.  mtts,  8  CaL  App.  181,  96  Pas.  339. 
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[e]_  A.  state  p&tent  to  lasd  in  ft  sixteenth 
aeetion  is  conclusive  bb  to  the  nonmineral 
eharaeter  of  the  land  as  against  a  eoUateral 
attack  by  mineral  claim anta  in  an  action  to 
qoiet  title  based  upon  the  patent,  notnith- 
atanding  their  claim  that  at  the  time  of  the 
L'uited  States  tUTvej  the  land  wai  known  to 
be  mineral  and  the  tarvey  and  plat  filed  in 
the  federal  land  office  showed  it  to  be  min- 
eral, and  that  it  has  never  been  listed  to  tbe 
state. — Worcester  v.  Kitta,  8  CaL  App.  ISl, 
SO  Pae.  335. 


§  12.    Conditions  Piecadent  and  Defenses. 

[a]  A  plaintiff  wbo  eomea  into  equity  for 
relief  must  do  eqnitr  as  a  condition  of  equi- 
toble  relief.  A  plamtifF  who  seeks  to  quiet 
title  against  a  purchaser  from  the  state  for 
delinquent  taxes,  twelve  years  after  the  land 
was  sold  to  the  state,  on  the  groand  that 
the  deed  to  the  state  recites  that  tbe  sale  was 
upon  insufficient  publication,  withont  offering 
to  p87  the  taxes  assessed,  or  to  reimburse 
the  defendant  for  the  amount  paid  in  good 


S  174.  BecognltiaD,  Conflrmatbrn  ud  En- 
forcement In  Oenand. 
[a]  Held,  that  there  is  no  legislatlTe  rati- 
flestion  of  any  previous  alcalde  giaute  of  tide 
lands  in  or  adjacent  to  San  Diego. — People 
T.  Kerber,  152  Cal.  731,  125  Am.  St.  Bap. 
93,  B3  Pae.  878. 

§  221.  FrloTlttes  Between  Clalmanta — As 
Against  Entries  and  Sales  aitd  Donations 
and  Qrants  from  United  States, 
[a]  An  alcalde  grant  on  March  18,  1S50,  b/ 
the  alcalde  of  the  pueblo  of  San  Diega,  under 
wbieb  the  appellanta  claim  title,  could  not 
have  been  of  any  force  to  pass  the  title 
which  bad  then  accrued  to  tbe  United  States 
as  sovereign,  and  was  subsequently  trans- 
mitted by  it  to  the  state. — People  v.  Kerber, 
152  CaL  731,  125  Am.  St.  Bep.  93,  S3  Pae. 
87S. 

QUIETIKO  TITLE. 

Indnda  actloni  tet  d«t*mlD*tlan  of  eenflletinf 
claims  to  rsst  property  ai  rsaovil  at  elondf  on  Utls 
thereto,  whoUwT  under  tbe  Jnrlidlctloa  ef  conrM  e( 
eqoltr  «r  nndei  sutatorr  pnrlslons;  natore  and 
■cope  of  the  remedy  la  (enena;  ciannds  of  nieh 
Bctloiu  and  datrasM  Uiereto;  bj  and  against  whom 
and  as  to  what  prepertr  rlghti,  and  elalmi  thuj 
may  1m  maintained;  proeadiiTa  thuatn,  Inddantil 
Tsllet;  Jodgniaiits  n  dserees,  and  ■nfoicsmaM  tbere- 


n.  PBOCEEDINGS  Aim  BELIEF,   »  1»- 


X.     SIOHT  OF  ACTION  AND   DEFENSES. 
OBOUKDS  OF  EQUITABLB  BELIEF,  I  8. 
OONDITIOItS  FSECEDENT  AND  DEFENSES,  g  19. 
PERSONS  ENTITLED  TO  BELIEF  AND  AOAIltST 

WaOH  BELIEF  MAT  BE  HAD,  |  11. 
STATDTOBT  BEUBDIES  FOB  DETEKMINATlOll 

OF  ADTEBSE  OLAIUS  IN  OENEBAL,  1  14. 

S  S.    Oronnda  ta  Bqnlti.'bla  Belief. 


fa]  An  action  will  lie  to  quiet  title  of  tbe 
aintiffs  against  an  asserted  right  of  a  de- 
fendant based  upon  a  fraudulent  transfer. — 


§  13.    Persons  EntlUed  to  Belief  and  Against 
Whom  Belief  may  be  bad. 

[a]  An  action  to  quiet  title  cannot  be  main, 
tained  by  the  owner  of  an  equitable  title 
Bgaisit  tbe  owners  of  the  legal  title.  And, 
similarly,  in  such  action  by  tbe  owner  of  tbe 
legal  title,  where  tbe  defense  consists  merely 
of  a  denial  of  plaintiff's  ownership  and  the 
asBerfion  of  title  in  defendant,  sneh  de- 
fense is  not  establisbed  by  proof  that  the 
plaintiff  is  the  owner  of  the  legal  title,  sub- 
ject to  an  equity  in  favor  of  defendant. — 
Eobioson  v.  Moir,  151  Cal.  118,  90  Pae.  521. 

[b]  The  owner  of  the  land  may  maintain  an 
action  to  quiet  his  title  thereto  against  tbe 
person  to  whom  such  option  was  given,  and 
who,  for  mora  than  four  years  after  the 
execution  of  the  option,  has  tailed  to  make 
tender  of  performance. — Levy  t.  Lyon,  153 
Cal.  213,  B4  Pae.  881. 

[e]  Notwithstanding  tbe  provision  of  a  will 
that  the  executors  may  at  any  time  after  the 
expiration  of  two  years  from  the  death  of  the 
testator  "sell  his  rest  property  at  public 
auction  withont  any  order  of  court  whatever, 
or  being  required  to  account  to  any  court," 
tbe  executors  had  no  authority  to  execute  a 
deed  to  the  purchaser  withont  a  report  of 
the  sale  to  the  court,  and  a  eonflrmatioa 
thereof,  before  the  deed  was  executed,  and 
their  deed  to  the  purchaser  without  confirma- 
tion is  void  and  passed  no  title,  and  he  can- 
not quiet  sncb  title. — Estate  of  Bichaids,  154 
Cal.  478,  98  Pae.  528. 

[d]  After  the  cancellation  of  a  lease  had 
beeoma  effective  by  the  lessor's  exercise  of  an 
option  reserved  in  the  lease  to  cancel  the 
lease  npon  a  sale  of  tbe  premises,  the  owner 
of  the  property,  who  bad  previously  acquired 
the  title,  was  properly  allowed  a  decree  quiet- 
ing bis  title  against  the  lessee,  in  whom  no 
right  remained. — Lewis  t.  Agoare,  8  Cal.  App. 
146,  96  Pae.  827. 

[e]  A  contract  by  the  owner  of  land  grant- 
ing an  option  to  purchase  or  sell  at  prices 
specified,  in  consideration  of  tbe  promise  of 
the  grantee  to  do  all  in  bis  power  to  dispose 
thereof  according  to  its  terms,  whatever 
validity  it  may  have  as  a  basis  for  a  claim 
of  damages  for  its  breach,  is  incapable  of 
■peeifie  performance,  as  involving  a  contract 
for  personal  services  of  an  indefinite  and  un- 
certain character,  and  cannot  constitute  a 
valid  claim  to  an  interest  in  the  land.  Whore 
an  adverse  claim  to  the  land  ia  asserted  by 
a  record  of  such  contract,  the  owner  hss  tbe 
light  to  quiet  bis  title  against  such  adverse 
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[a]  Where  the  action  waa  begon  ftfter  the 

act  of  March  S,  1003,  amending  sections  749, 
750,  KDd  751  of  the  Code  of  Civil  Procedure, 
took  effect,  the  question  whether  or  not  it  is 
a  proceeding  under  those  lections  is  to  bo 
determined  by  the  terms  of  the  sections  aa 
then  amended. — City  of  Los  Angeles  v.  Los 
Angeles  Farming  &  Milling  Co.,  150  Cal.  617, 
89  Pac.  615, 

[b]  An  action  under  section  738  of  tha 
Code  of  Civil  ProceSure  could  accomplish  in 
effect  nothing  more  nor  less  than  the  object 
of  an  action  under  section  3412  of  the  Civil 
Code  to  cancel  a  void  tax  deed. — Oaptill  T. 
KeUey,  6  CaL  App.  35,  91  Pac  409. 

EL    FSOOEEDZNOS  Aim  KEZJEF. 

JURISDICTION  AND  TBNUB,  I  ZO. 

UMITATIONS  AND  LACHES,  1 11. 

PARTIES,  1  22. 

INTEitVENTION,  |  22%. 

FLEAUI.Va — COMPLAINT   IN  OEHERAL,  )  2«. 

AiLEGATIOSS    A8    TO    TITLE    AND    POS- 

SESBIOH,  )  26. 

SUFFICIENCY  IN  OENERAL,  g  37. 

FLEA  OB  ANSWEO.  )  2B. 

DISCLAIMER,  I  ZB. 

CROSS-BILL,  CSOSS-COlfPLAINT  OB  OOUN< 

TERCLAIH,  g  80. 

ISSUES,  FBOOF  AND  VARIANCE,  I  82. 

PLEA  IN  ABATEMENT,  |  ti%. 

EVIDENCE— PRESDUPTIOHa  AMD  BUBDEN  OF 

FBOOF,  g  S8. 

-  ADMISBIBILITT.  t  S4. 

WEIGHT  AND  BUFFICIENOT,  I  <5. 

TRIAL  OR  HEARINO  IN  8BNBRAL,  |  SO. 

NONSOIT,  g  88. 

.  ALLEGATIONS,     PROOF     AND    FINDINGS, 

gsv. 

BOOFE  AND  EXTENT  OF  RELIEF  IN  OENEBAL, 

g*o. 

ALTERNATIVE,      ADDITIONAL     OB     INCI- 
DENTAL   RELIEF    TO    PLAINTIFF,  f  41. 

JUDGMENT    OR    DECREE    AND    EHFOEOEUSNT 

THEREOF,  I  48. 
APPEAL,  I  44. 

S  20.    JDrifldlctton  ud  Venno. 

[a]  The  omission  to  file  a  notice  of  lis 
pendens  provided  for  in  an  action  to  quiet 
title  cannot  affect  the  court's  jurisdiction  ovei 
the  subject  matter  of  the  action;  and  one 
who  has  voluntarily  appeared  in  the  action 
cannot  in  any  event  complain  that  a  natic« 
of  lis  pendens  was  not  filed. — Blackburn  v. 
Bncksport  etc.  £.  B.  Co.,  T  CaL  App.  649,  95 
Pac.   668. 

§  21.    lilmltatlonB  and  Lacliot. 

fa]  In  an  action  to  quiet  title  to  a  block 
land,  where  it  appears  that  the  preda- 
cessors  of  defendant  had  taken  posseseion 
thereof  under  a  written  instrument  nine  years 
before  the  eommencemeat  of  the  action  and 
had  inclosed  it  with  other  property  held  by 
them  with  a  snbstantial  fence,  and  that  acts 
of    ownership   had    been   exercised   aver    ths 


land  by  granteet  claiming  under  them,  and 
that  defenclants  are  the  poBseasors  of  lots  in 
the  block  having  houses  thereon,  and  that 
all  taxes  had  been  paid  by  defendants  and 
their  predeeessois  during  the  whole  period, 
without  interruption  of  posseuion  by  plain- 
tiff prior  to  the  suit,  the  court  properly  beld 
that  the  action  was  barred  by  tne  statute  of 
limitations.— BotsfoTd  ▼.  Eytaud,  148  CnL 
431,  S3  Pac.  lOOS. 

[b]  The  grantee  of  the  mortgagor  who  took 
subject  to  tbe  lien  of  the  mortgage,  cannot 
maintain  an  action  to  quiet  his  title  against 
the  mortgagee,  nor  recover  the  possession 
from  him  without  paying  or  offering  to  pay 
tlie  mortgage  debt,  notwithstanding  it  is 
barred  by  the  statute  of  limitations. — Bnma 
V.  Hiatt,  149  Cal.  617,  117  Am.  St.  Eep.  137, 
87  Pac.  196. 

[e]  The  commencement  of  tbe  action  to 
quiet  title  to  a  fractional  interest  in  the 
public  squares  after  a  great  lapse  of  time  ia 
the  presentation  oil  a  stale  demand,  irre- 
spective of  the  statute  of  limitations.- — Cas- 
serly  v.  County  of  Alameda,  153  CaL  170,  91 
Pac.  76S. 

[d]  Where  the  eross-complainant  claimed  Bs 
assignee  of  the  mortgage,  which  by  its  terma 
~     ~  payable  out  of  sales,  alleging  that  numer- 


ous conveyances  i" 
when  they  were'  i 
Tealised,  i'  "     "'  "" 


e  made,  but  n 
r  what 


price 


;  showing 


e  presumed  that  all  c 
.   .  .    within   a   reasonable    time, 

and  when  there  was  a  delay  of  over  thirty- 
five  years  to  demand  an  accounting,  even 
though  a  constructive  trust  was  relied  upon, 
growing  out  of  a  breach  of  a  parol  interest 
by  parties  in  confidential  relation,  tbe  stat- 
ute would  begin  to  run  against  such  trnst 
from  the  tim«  of  such  breach,  and  the  caasa 
of  action  being  barred  by  the  statute  at  limi- 
tations, and  tbe  snit  bein^  upon  a  stal« 
demand  In  equity,  a  nonsnit  of  the  eross- 
eomplainant  was  properly  granted. — Castro 
T.  Adams,  1S3  CaL  382,  B5  Pac.  1027. 

[e]  An  action  by  tbe  administrator  of  tha 
estate  of  a  deceased  distributee  to  qniet  title 
of  land  distributed  against  an  adverse  claim 
of  tbe  defendant,  in  which  extrinsic  evidence 
is  admitted  to  show  a  mistake  in  the  name 
of  sach  distribntse  in  the  decree  of  distribu- 
tion, and  to  explain  a  latent  ambiguity 
caused  thereby  in  the  decree,  is  merely  an 
action  to  enforce  rights  under  the  decree,  ac- 
cording to  its  true  intent  and  meaning,  and 
is  not  an  action  for  relief  on  the  ^ound  of 
mistake,  to  which  tbe  statute  of  limitationa 
is  applicable.— Taylor  v.  UcCowen,  154  Cal. 
798,  09  Pac  351, 

§  22.  Partlef. 
[a]  In  an  action  to  quiet  title  between  two 
purchasers  from  four  or  five  tenants  in  com- 
mon, the  fifth  tenant  in  common  is  a  neces- 
sary party.— Bihler  v.  Piatt,  52  Cal.  550. 
ib]  Devisees  in  severalty  of  distinct  tracts 
land  under  the  same  will  have  a  eommoa 
source  of  title,  and  under  section  381  of  the 
Code  of  Civil  Proeedare,  may  unite  as  plain- 
tiffs in  an  action  brought  under  section  738 
of  that  code,  to  remove  from  their  title  the 
cloud  of  a  fraudulent  deed  executed  by  their 
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teaUtor,  which  kir«et«d  the  who1«  bud.— Gil- 
lespie T.  GoDlj,  IS2  Cal.  043,  93  Fae.  8S6. 

[e]  Whan  the  lessor  brought  b  suit  isainst 
the  lessee  to  quiet  title,  to  which  the  seller 
was  not  made  s  partj,  his  right  to  reclaim 
the  engine  and  attachments  was  not  affected 
thereby.  As  he  claimed  no  title  in  the  realty, 
it  was  not  necessary  that  he  should  come  into 
Baeh  sDit  for  any  pnrpose. — Best  Mfg.  Co.  y. 
Cofan,  a  Cal.  App.  65T,  86  Pse.  82B. 

§  22'/t.    Intarvsutloii. 

[b]  An  action  to  qniet  title  fa  one  for  the 
recovery  of  real  property;  and  an  order  of 

the  superior  eoDit  granting  leave  to  inter- 
veneTs,  nho  claim  title  against  the  plaintiff, 
to  intervene,  determined  tbat  the  interveners 
had  an  interest  in  the  matter  in  litigation. — 
Townsend  v.  Driver,  5  Cal.  App.  SSI,  BO  Pae. 
1071. 
[b]  Where  the  interveners  claimed  the  ex- 
clusive title  and  served  their  complaint  in  in- 
tervention npon  all  parties,  their  claim  to  the 
•object  matter  is  sji  interest  adverse  both  to 
the  plaintiff  and  to  defendants;  but  ai  against 
the  plaintiff,  they  occupy  under  the  law  the 
position  of  plaintiffs  in  intervention  nniting 
with  defendants  in  the  cause  in  resisting  the 
demands  of  the  plaintiff  in  the  cause. — Towa- 
•end  7.  Driver,  5  Cal.  App.  5S1,  90  Pac.  lOTl. 

§  24.    Pleading— Complaint  In  OonenL 

Ss]  The  complaint  in  an  action  to  determine 
verse  claims  to  real  property,  brought 
against  a  corporate  defendant  properly  named 
and  fonr  other  defendants  sued  by  flctitious 
names,  which  alleges  that  the  names  of  the 
defendants  sned  by  flctitious  designations 
were  nnknown  to  the  plaintiff,  that  the  title 
in  fee  to  the  land  was  in  the  plaintiff,  and 
in  the  Dsnal  manner  avers  that  the  defend- 
ants, without  ri^bt,  make  some  claim  thereto 
adversely  to  plaintiff's  title  and  estate,  states 
a  cause  of  action  under  section  T3S  of  the 
Code  of  Civil  Procednre,  and  not  under  sec- 
tions 749-761  of  that  code. — City  of  Los  An- 
geles V.  Los  Angeles  Parming  etc  Co.,  ISO 
CaL  647,  89  Pac.  615. 


S  ss. 


-  AUogstlons  as  to  ntls  and  Pos- 


{a]  Where  the  complaint  avers  that  plsintiff 
had  title  up  to  a  certain  Atkj,  on  which  the 
deed  was  executed,  the  presumption  arises 
that  he  then  parted  with  the  title;  and  this 
presumption  is  aided  by  the  direct  averment 
that  the  deed  was  made  to  enable  the  defend- 
ant to  sue  in  his  own  name  to  qniet  title  to 
the  property,  which  could  not  lawfully  have 
been  done  if  the  title  had  not  passed. — Ben- 
ton V.  Gibson,  148  Cal.  650,  84  Pac.  188. 

[b]  In  sn  action  to  quiet  title  to  a  water 
ditch,  an  averment  in  the  complaint  that 
plaintiff  owns  the  ditch  in  fee  does  not  ren- 
der it  insuC&cient,  because  the  findings  show 
a  lesser  right  to  an  easement  of  the  ditch 
over  defendant's  lands,  with  the  right  to 
repair  the  same,  subject  to  their  rights  to 
maintain  certain  drops,  he  ad -gates  and  side 
ditches  therefrom  for  irrigation  of  their 
ianda.  The  greater  title  alleged  includes  the 
lesser  found;  and  the  judgment  may  afford 


less  relief  than  that  demanded  In  the  com- 
plaint.—Basboie  T,  Mooney,  4  Cal.  App.  376, 
87  Pae.  533. 

i  27.    — ^  Snfflctoncy  in  OwianL 

[a]  A    complaint     alleging     ownership   and 

fiossession  in  the  plaintiff  of  certain  described 
and;  that  defendants  claim  some  estate 
therein  which  is  without  right;  that  they  base 
their  claim  to  the  land  upon  a  written  instru- 
ment purporting  to  be  a  deed,  signed,  exe- 
cuted, and  acknowledged  by  plaintiff  to  one 
of  the  defendants,  conveying  to  him  said 
land;  that  plaintiff  did  not  at  anytime  sign, 
acknowledge,  or  execute  said  instrument,  nor 
authorize  anyone  to  execute  it  for  her;  that 
said  alleged  deed  is  false,  fraudulent  and 
forged;  that  said  deed  has  been  recorded,  and 
clouds  plaintiff's  title  to  said  laud,  and  pray- 
ing for  a  judgment  quieting  plaintifTs  title 
thereto,  adjudging  that  defendants  have  no 
interest  therein,  and  decreeing  that  such 
deed  be  canceled,  states  a  cause  of  action 
which  is  single  and  entitles  plaintiff  to  the 
relief  prayed  for. — Cutler  v.  Pitzgibbons,  148 
Cal.  562,  83   Pac.  1075. 


.ta: 


Is  not  subject  to  the  objection  that  the  fraud 
is  not  alleged  with  sufficient  fullness;  but  it 
Is  based  upon  a  legal  titl-e  coutinuing  in  the 
plaintiff,  and  which  did  not  pass  out  of  her 
by  the  forged  instrument,  in  respect  of  which 
the  complaint  states  a  cause  of  action  with 
sufficient  fullness  and  clearness, — Cutler  v. 
Fitigibbons,  148  Cal.  562,  83  Pac.  1075. 

[c]  The  action  considered  as  really  to  re- 
move a  cloud  on  plaintiff's  title,  or  to  quiet 
her  title  against  the  adverse  claim  of  the 
defendant,  cannot  be  maintained  under  the 
complaint,  which  does  not  state  facts  sufS- 
cient  to  constitute  any  cause  of  action,  since 
it  only  alleges  title  as  of  the  date  of  the 
deed,  and  shows  no  title  in  plaintiff  at  the 
time  of  the  commencement  of  the  action. — 
Melvin  v.  Melviu,  8  Cal.  App.  684,  97  Pac. 
696. 

[d]  The  presumption  in  favor  of  a  general 
demnrrar  is,  that  the  pleader  has  stated  his 
case  as  strongly  as  he  can,  and  the  demurrer 
was  properly  imtained  on  the  ground  thst  it 
must  be  presumed  that  at  the  time  plaintiff 
brought  the  action  she  had  no  further  inter- 
est in  the  property. — Melvin  t.  Melvin,  S  Cal. 
App.  684,  S7  Pac.  696. 

§  28.    Ple»  or  Answsr. 

[a]  In  an  action  to  qniet  title  derived  from 
a  grantee  of  a  firm,  an  answer  setting  np  a 
pending  action  against  such  firm  upon  a 
note,  and  that  if  defendant  obtained  judg- 
ment therein  he  would  bring  another  action 
to  set  aside  the  transfer  as  a  fraud  npon 
the  creditors  of  the  firm,  which  did  not  state 
the  facts  rendering  the  transfer  fraudulent, 
nor  that  the  debt  evidenced  by  the  note  sued 
upon  accrued  before  the  trausfer  was  made, 
nor  that  the  defendant  was,  or  could  be,  in 
B  position  to  briug  an  action  to  set  it  aside, 
is  Insufficient  to  state  a  defense. — Dorris  v. 
Mchlanua,  3  CaL  App.  S76,  86  Pae.  909. 
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[b]  In  an  aetion  to  qnlet  titl«,  tho  defend- 
ant  need  not  plead  the  source  of  hii  title, 
Eis  denial  of  the  plaintifTa  title  ia  entinlf 
snffieient  to  raiae  an  issue  to  be  tried  bj  the 
eourt.— Petenon  v.  Plunkett,  4  Cal,  App. 
30£,  88  Pae.  £03. 

[cj  In  an  aetion  to  qniet  title,  in  wbicli 
pUmlifl  alleged  title,  and  a  claim  by  defend- 
ant without  riKht,  if  tbe  defendant  pleaded, 
b^  waj  of  ansner,  a  deed  executed  bj  plain- 
tiiF  tu  defendant,  and  delivered  to  a  tbird 
person  in  escrow,  with  instructions  to  deliver 
tbe  same  to  defendant  on  the  death  of  jilain- 
tiff,  the  law  replies  to  sneh  defense  without 
the  neeessitj  of  any  other  or  further  plead- 
ing, and  plaintiff  maj  avoid  the  deed  bj  proof 
that  the  defendant  procured  the  same  by 
fraud  and  undue  influence,  and  that  plaintiff 
had  DO  intention  to  deliver  the  deed  or  to 
part  with  eontrol  thereof^  And  notified  the 
drawer  of  the  deed  to  deliver  it  to  her,  and 
informed  him  that  she  intended  to  retain  eon- 
trol thereof ,  and  would  retain  possession  of 
the  same.— Baker  t.  Baker,  9  Cal.  App.  737, 
100  Pac.  892. 

§  SB.    Blsclalmet.  . 

[a]  A  complaint  in  an  action  to  qntet  title 

wnicb  alleges  that  "plaintiff  now  is,  siod  for 
some  time  hitherto  has  been,  the  owner  and 
in  possession  of"  the  land  described,  and  that 
"defendant  claims  some  title  or  interest  there- 
in, and  has  none,"  states  a  cause  of  aetion, 
and  is  to  be  eoustrned  as  alleging  "ownership 
in  fee"  In  tbe  plaintiff .-^Meyer  t.  O'Bourke, 
150  Cal.  177,  88  Pae.  706. 


[a]  By  setting  np  an  outlawed  mortgage  by 
way  of  cross -complaint  to  foreclose  it,  the 
appellant  having  compelled  a  finding  that  the 
mortgage  was  oarred,  which  resulted  in  a 
deniS  to  him  of  any  relief  thereon,  he  has 
practically  eansed  the  removal  of  any  cloud 
that  might  exist  on  plaintiff's  title  by  reason 
of  the  existence  of  the  mortgage. — Marshnts 
r.  Seltcor,  6  Cal.  App.  140,  89  Pac  877, 

[b]  A  cross-complaint  in  an  action  to  qniet 
title  may  be  nsed  to  present  a  ease  for  affirm- 
ative relief  in  order  to  preclude  a  dismissal 
of  plaintiffs  action  and  to  compel  a  deter- 
mination of  the  rights  of  the  parties  to  the 
action.— Keller  v.  UcQilliard,  S  Cal.  App.  393, 
90  Pac.  433. 

[c]  Mineral  lands  not  inclnded  in  the  state 
patent  cannot  be  set  up  by  way  of  cross- 
complaint,  in  an  action  to  qniet  title  based 
upon  the  patent.— Worceater  v.  Kitts,  8  Cal. 
App.  ISl,  96  Pac.  335. 

[d]  In  an  aetion  to  qniet  title  against  the 
executor  of  the  will  of  a  deceased  person,  who 


,    .J   purchase    the    property    in    question, 

when  such  cross-complaint  shows  that,  at  the 
time  of  the  contract,  the  property  was  worth 
from  two  and  one-naif  to  three  times  the 
value  of  the  land,  it  shows  on  its  face  such 
in  adequacy  of  consideration  as  must  defeat 
the  right  to  enforce  a  specific  performance, 
under  section  3391  of  the  Civil  Code.— Val- 


g  32.    iHoes,  Vnot  wad  TarUncs. 

[a]  In  an  action  to  quiet  title,  a  general 
denial  to  an  unverified  complaint  merely  pats 
in  issue  the  plaintiff's  title,  and  not  the  aver- 
ment that  any  claim  of  the  defendant  is  with- 
out right  If  plaintiff  proves  hJe  title,  and 
DO  afSrmatlve  defenee  is  shown,  it  necessarily 
follows  from  sncb  proof  that  any  claim  of 
the  defendant  is  t-''»— ■*  --'■'  -.i.-.i.—  —•- 
verse  or  not.— Don 
117,  87  Pac.  287. 

[b]  In  an  aetion  to  qniet  title  by  a  hus- 
band against  his  wife  which  he  defended  on 
the  ground  that  he  had  deeded  her  an  intereat 
on  her  promise  that  she  would  discharge  a 
mortgage  on  the  property,  her  repudiation  of 
her  promiae  to  pay  the  mortgage  rendered  th» 
time  of  its  maturity  immaterial. — Qlasa  t. 
Glass,  1  Cal.  App.  604,  88  Pac.  734. 

[e]  In  the  action  to  qniet  title,  where  tb« 
issue  raised  by  the  answer  was  one  of  de- 
livery by  plaintiff  of  the  deed  under  which 
defendant  claims  title  from  plaintiff,  and 
the  nondelivery  of  the  deed  was  proved  by 
plaintiff,  and  found  by  the  court,  no  question 
of  fraud,  or  of  breach  of  trust,  or  of  reseia- 
sion  is  involved  in  tbe  ease.  Tbe  aet  of  the 
brokers  in  turning  over  the  deed  to  defend- 
ant, contrary  to  tne  expressed  wishes  of  the 
plaintiff,  was  as  ineffectual  to  pass  title  as  if 
the  deed  had  been  forged  or  stolen. — Drink- 
water  V.  HoUar,  6  Cal.  App.  117,  91  Pac.  664. 

[d]  In  an  action  to  quiet  title^  where  the 
answer  sets  no  a  deed  from  plaintiff  to  de- 
fendant, and  alleged  the  delivery  of  the  deed 
by  plaintiff,  tbe  allegation  is  deemed  to  be 
eoDt reverted  by  the  plaintiff,  and  he  may 
disprove  the  delivery  of  the  deed. — Drink- 
water  Y.  Hollar,  6  Cal.  App.  117,  91  Pac  664. 

S  321/1.    Flea  In  Abatatneitt 

[a]  In  an  aetion  to  quiet  title  to  a  specifie 
tract  of  land,  a  plea  in  abatement  of  another 
action  pending  as  to  certain  of  the  defend- 
ants is  sufficiently  sustained,  and  justifies  the 
dismissal  of  the  action  as  to  them,  by  the 
introduction  in  evidence  of  the  record  of  a 
prior   pending   action    brought   by   the   same 

filaintiff  to  quiet  title  to  the  same  tract  of 
and  against  such  defendants. — Chapman  v. 
Uoore,  151  Cal.  509,  91  Pae.  3S4. 


S33. 

of  Proof. 

[a]  In  an  action  to  qniet  title  proof  of  the 
legal  title  in  a  party  raises  a  presumption  of 
tbe  right  of  poaeesston  in  him  and  establishes 
a  prima  facie  case  in  his  favor. — ^Flood  v. 
Templeton,  152  Cal.  148,  92  Pac  78,  13  L.  B. 
A.,  N.  a.,  478. 

[b]  In  an  action  to  qniet  title,  where  tbe 
defense  is  that  the  property  involved  bad 
previously  been  conveyed  by  the  plaintiff  and 
deeds  are  attached  to  the  answer  and  made 
a  part  thereof  showing  the  conveyance,  the 
genuineness  and  due  execution  of  such  deeds 
are  deemed  admitted  by  the  plaintiff,  in  the 
absence  of  the  filing  of  an  affidavit  denying 
these  matters,  as  required  by  section  448  of 
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the  Cods  of  Civil  ProeednTe.— Blanda  t.  Wat- 
BODville  Water  *  Ligbt  Co.,  192  Cat  SS3,  93 
Pa«.  79. 

[e]  In  BD  action  U  quiet  title  to  tide  Unds, 
tne  plain tiif  cannot  prevail  nnlesi  be  ihowH 
title  in  himself;  and  tbe  defendants,  though 
not  in  poaaetBion  of  the  lands,  mav  effectually 
defend  hj  showing  that  the  GSTtificate  of  par- 
ehase  under  which  plaiutifF  claims  title  is 
without    authority    of    law    and    void,    where 

flaintill  shows  no  possession  of  the  lands  in 
imsalf.  (Shaw,  J.,  nonconenrring.)— WiU- 
iaoii  V.  City  of  San  Pedro,  JS3  CaL  U,  M 
Fac.  234. 

[d]  The  burden  Is  upon  plaintiff  to  prove 
hiB  title,  if  put  in  issue,  and  ia  upon  the  de- 
fendant to  prove  any  adverse  claim  pleaded 
by  him,  and  if  plaintiff's  title  is  shown,  and 
no  proof  is  offered  of  the  adverse  elaim 
pleaded,  the  findings  must  be  for  the  plain- 
tiff, and  against  the  defendant. — Dorris  v. 
McManuB,  4  Cal.  App.  147,  S7  Pae.  SS7. 

[e]  Where  tbe  plaintiff  introdneed  In  evi- 
dence a  written  agreement  as  to  the  location 
of  an  important  comer  in  irhieh  aJteratians 
appear,  the  burden  of  proof  was  upon  the 
plaintiff  to  explain  the  same,  and  where  one 
waj  shown  to  have  been  made  before  sign- 
ing, and  the  other  to  have  been  made  merely 
to  correct  a  manifest  mistake  in  a  fleure  re- 
lating to  the  location  of  a  tree,  the  location 
of  which  was  definitety  fixed  in  the  sgree- 
ment  by  descriptive  reference  to  other  nonu- 
ments,  ths  alterations  were  suffieiently  ex- 
plained, and  shown  to  be  immaterial. — Man- 
uel T.  Flynn,  5  Cal.  App.  319,  90  Pae.  463. 

[f]  The  plaintiff  in  an  action  to  quiet  title 
must  prove  the  title  claimed  by  him  by  snfll* 
cient  evidence.  The  location  of  its  bound* 
aries  most  be  affirmatively  shown;  and  where 
there  is  an  expresa  reservation  of  land  in  the 
deed  to  a  grantor  under  whom  plaintiff  el  aims 
title,  fie  burden  of  proof  is  on  the  plaintiff 
to  show  that  the  land  claimed  is  within  the 
limits  nf  his  title,  and  not  within  the  re- 
served portion. — Hill  v.  Barner,  8  Cal.  App. 
58,  96  Pae.  111. 

[g]  It  was  incumbent  on  the  plaintiff,  in 
order  to  trace  his  title,  and  to  identify  it 
with  that  of  his  grantor,  to  show  that  the 
lots  claimed  were  not  within  tbe  excepted 
traet.  His  failnre  to  do  this  leaves  a  miesing 
link  in  his  chain  of  title.  The  eonrta  cannot 
take  judicial  notice  of  the  exact  location  of 
the  boundary  lines  included  in  tbe  reserved 
iwrtioa.— Hill  v.  Barner,  S  Cal.  App.  G8,  90 
Pae.  111. 

§  Si.     AdmlsstblUtr. 

[a]  In  an  action  by  a  snbaeqnent  purchaser 
of  state  land  to  quiet  his  title  against  the 
person  whose  prior  right  of  purchase  had  been 
foreclosed,  it  is  not  error  to  refuse  to  allow 
evidence  as  to  the  citizenship  of  the  prior 
purehaaer. — Shepard  v.  Mace,  14B  CaL  270, 
eS  Pae.  1046. 

[b]  In  an  action  to  quiet  title  to  land  in 
San  Joaquin  eouuty,  described  as  *'1ots  nnm- 
bered  nine  and  ten  in  block  C,  in  McCloud's 
addition  to  the  ci^  of  Stockton  according  to 
the  official  map  or  plat"  of  said  addition,  "on 
file  in  tbe  office  of  the  county  recorder,"  ete.. 


where  it  was  admitted  that  sncb  described 
land  waa  outside  the  city  limits,  bnt  waa  part 
of  a  achool  district  containing  the  city,  which 
was  asseased  by  the  city  for  school  parposes 
for  1900,  and  defendant  claimed  under  a 
school  tax  deed  for  the  year  ISOO,  which  mis- 
described  the  lands  asseased  as  "lying  and 
being  within  the  said  eitv  of  Stockton,"  and 
asseEsed  simply  aa  "lots  nine  (9)  and  tea  (10) 
black  C  in  McCloud'a  Addition,"  without  fur- 
ther reference — such  deed  waa  properly  ex- 
cluded from  evidence  as  not  purporting  on 
its  face  to  convey  any  part  of  the  land  in 
controversy,  in  the  absence  of  other  evidence 
or  offer  of  evidence  to  show  its  relevancy  to 
the  isauea,  or  to  ahow  an  eatoppel  upon  plain- 
tiff, if  it  be  aaaumed  that  such  evidence  would 
be  admissible. — Oldham  t.  Bamsner,  149  Cal. 
540,  87  Pae.  18. 

[e]  While  it  Is  a  general  rule  that  Jndg- 
menta  bind  only  parties  and  privies,  there  is 
an  exception  to  tbe  rule  universally  recog- 
nized which  sustains  their  admissibility,  for 
certain  purposes,  against  third  parties  who 
are  neither  parties  nor  privies.  This  excep- 
tion is  that  the  judgment  rendered  in  an  ac- 
tion iovolving  title  to  property,  and  in  which 
it  is  determined  that  the  title  is  in  one  of 
the  parties  to  the  action,  is  admiesible  In 
evidence  in  behalf  of  the  party  claiming  un- 
der the  judgment,  and  sabaequectly  asserting 
a  claim  to  tbe  property  affected  by  it  as  a 
link  in  his  chain  of  title,  although  such  judg- 
ment would  not  be  concluaive  on  the  party 
against  whom  It  is  offered,  becanse  he  was 
net  a  party  or  privy  thereto.  It  ia  admissible 
in  evidence,  not  for  tbe  purpose  of  defeating 
or  affecting  any  claim  of  title  of  a  party  who 
was  not  a  party  or  privy  to  such  judgment, 
bnt  solely  as  a  muniment  in  an  asserted  title. 
Chapman  v.  Moore,  101  Cal.  COS,  121  Am.  St. 
Bep.  130,  91  Pae.  324. 

[d]  In  an  action  to  quiet  title,  brought  by 
a  party  relying  on  a  tax  deed  based  upon 
such  a  description  in  the  assessment,  evidence 
of  a  map  showing  the  location  of  the  land  is 
admiaaible  dehora  the  deed  to  show  that  the 
asaeesment  was  in  fact  sufScient  to  identify 
the  land.  In  the  absence  of  such  identifying 
evidence  the  assessment  and  deed  are  insuffi- 
cient and  void.— Fox  v.  Townsend,  1S2  Cal. 
51,  91  Pae.  1004,  1007. 

[e]  Where  plaintiff  in  offering  the  certifi- 
cate of  purchase  admitted  that  the  lands  de- 
scribed tneiein  are  tide  lands  within  the  lim- 
its of  the  city  of  San  Pedro,  the  trial  court 
did  not  err  in  anstainicg  the  objectiou  of 
defendants  to  the  admission  of  the  certificate 
in  evidence. — Williams  v.  City  of  San  Pedro, 
153  Cal.  44,  94  Pae.  234. 

[f]  The  testimony  of  one  of  plaintiff's  pred- 
ecesaors,  for  whom  the  exteusiou  ditch  waa 
named  when  constructed,  aa  to  his  efforts  to 
sell  it'  to  the  Irrigation  company,  of  which 
appellants'  predecessor  was  president,  was 
admissible  aa  tending  to  show  a  claim  of 
ownership  by  the  witneaa,  and  tbe  acquies- 
cence of  appellanta'  predecesaor  in  the  claim 
by  hia  conduct  at  that  time. — Bashore  v. 
Mooney,  4  Cat.  App.  270,  67  Pae.  553. 

[g]  Evidence  was  admisEible  for  plaintiff  to 
show  conversations  by  »  witness  with  the 
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pred«c«eBor  In  InteTeBt  of  the  def«Ddaiiti  ap- 
pealing, to  Ehow  that  the  witneu,  fire  years 
after  the  diteh  was  constmcted,  vu  inqoir- 
iog  of  him  aa  to  the  owDersbip  ot  the  ditch 
right,  and  that  such  predecesBor  made  no 
tilaim  to  it. — Bashore  v,  UooneT,  4  Cal.  App. 
276,  87  Pac.  S53. 

[h]  The  defendant  was  properly  allowed  to 
iutrodtce  the  assessment -rolle  in  evidence  to 
prove  that  the  land  was  assessed,  in  order 
that  the  eonrt  might  determine  whether  plain- 
tiff had  paid  all  the  taxes,  as  reqoired  by  the 
statnte,  to  obtain  a  title  by  prescription. — 
Spotswood  T.  Spotswood,  4  CaL  App.  TU,  89 
Pac.  SS2. 

[i]  Where  plaintiff  claimed  a  perfected  title 
by  prescription  when  he  became  insolvent,  his 
petition  and  schedules  in  inaolvency  and  a 
Bubaequent  assessment  for  taxes  agsiost  him, 
neither  of  which  include  the  land  in  eontro- 
versy,  were  admissible  in  evidence  against 
him,  as  constituting  acta,  declarations  or 
omissions  against  his  interest.—Spotswood  v. 
Spotswood,  4  Cal.  App.  711,  SB  Pac.  362. 

[j]  Where  plaintift  testified  in  chief  only  u 
to  the  employment  of  a  particular  survey  or 
to  establish  the  boundary  line  and  to  his 
own  observation  aa  to  the  meeting  of  corners, 
the  eoart  properly  disallowed  questions  asked 
on  cross-examination  as  to  other  surveys  not 
referred  to  in  the  examination  in  chief. — 
Manuel  T.  Flynn,  0  Cal.  App.  319,  90  Pae. 
463. 

[k]  A  witness  for  the  plaintiff  was  prop- 
erly allowed  to  testify  to  a  conversBtlon  with 
the  defendant  at  the  time  when  pJaintilTa 
fence  on  the  boundary  line  was  intact,  in 
which  the  defendant  stated  that  he  had  all 
the  land  that  belonged  to  him.  The  evi- 
dence, while  not  conclusive,  was  admissible 
to  show  a  declaration  by  the  defendant 
against  his  interest. — Manuel  v.  Flynn,  S  Cal. 
App.  319,  90  Pae.  463. 

[1}  Where  plaintiffs  claimed  title  nnder  a 
decree  of  distribution  of  the  estate  of  the 
deceased  grantee  of  the  patentee,  which  re- 
ferred to  the  inventory  and  appraisement 
thereof  for  purposes  at  description,  the  in- 
ventory and  appraisement  constituted  eam- 
petent  evidence  for  that  purpose. — Myers  v. 
City  of  Oceanside,  7  Cal.  App.  87,  93  Pac.  686. 

[m]  The  court  properly  rejected  evidence 
for  the  city  to  show  how  the  property  was 
aBseesed  on  the  assessment-roll  of  the  city, 
after  any  implied  offer  ot  dedication  bad  been 
revoked.  Even  if  the  offer  was  still  pend- 
ing, the  assessor  had  no  authority  to  accept 
the  offer  for  the  public,  and  his  set  could 
not  coDclnde  the  property  owner. — Myers  v. 
City  of  Oceanside,  7  Cal.  App.  67,  93  Pac. 
686. 

[n]  In  the  action  to  quiet  title,  evidence 
was  admissible  to  show  the  aets  and  eonduct 
of  the  original  owner  with  reference  to  build- 
ings upon  the  lots,  back  gstes,  and  the  show- 
ing of  the  maps  and  the  statements  made  by 
him  to  intending  purchasers. — Myers  v.  Ken- 
yon,  7  Cal.  App.  112,  93  Pac.  888. 

[o]  Where  the  book  of  map*  kept  by  the 
former  owner  was  delivered  to  the  attorney 
for  his  estate  by  his  widow,  such  delivery 
was  not  a  "privileged  communication,"  but 


merely  went  to  th«  identity  of  the  boolc;  and 
it  was  not  error  to  receive  the  aridence  of 
the  attorney  to  identify  the  book  of  mapa  on 
which  the  alleyway  was  shown. — Myers  ▼. 
Kenyon,  7  Cal.  App.  112,  93  Pac.  888. 

[p]  The  fact  that  a  certain  deed  in  de- 
fendant's chain  of  title  had  been  exeented 
prior  to  a  deed  from  the  same  grantor  to  the 
plaintiff  does  not  preclude  the  admission  of 
such  sabseqnent  deed  in  evidence,  in  order 
to  show  color  of  title,  in  support  of  a  claim 
of  adverse  possession  in  the  plaintiff  against 
the  defendant.  Any  error  in  the  order  of 
such  proof  in  rebuttal  was  without  prejudice. 
Hamo  V.  Farrington,  7  Cal.  App.  443,  94  Fm. 
874,  877. 

[q]  Where  one  of  the  defendants  in  an  ac- 
tion to  qniet  title  relied  upon  a  presumptive 
title  by  adverse  posaeesion,  and  denied  knowl- 
edge of  a  prior  ejectment  suit,  and  also  re- 
lied upon  a  prior  tax  title,  the  former  judg- 
ment in  the  ejectment  suit  was  admissible 
in  rebuttal  to  show  that  she  was  a  party  de- 
fendant to  the  ejectment  suit,  and  that  the 
tax  title  relied  upon  was  concluded  by  the 
judgment  therein. — Nemo  v.  Farrington,  7 
Cal.  App.  443,  94  Pae.  874,  877. 

[r]  Where  a  defendant  claimed  under  a 
deed  of  a  specified  date,  the  records  of  the 
estate  of  the  deceased  grantor  were  adrni*- 
sible  in  rebuttal  to  show  his  death  at  that 
date,  where  not  objected  to  as  not  the  best 
evidence,  and  where  the  date  of  the  death 
was  also  proved  by  the  testimony  ot  a  wit- 
ness, to  which  no  objection  was  made. — Nemo 
V.  Farrington,  7  Cal.  App.  443,  94  Pac  874, 
877. 

[s]  The  testimony  of  the  plaiatiff  wu  ad- 
missible to  show  that  she  was  on  amicable 
terms  with  her  other  children,  aa  being  proper 
and  pertinent  upon  the  question  whether  she 
would  have  signed  the  deed  at  all  but  for 
the  persuasions  and  representations  of  her 
son  and  his  attorney. — Baker  v.  Baker,  9  Cal. 
App.  737,  100  Pac.  892. 

ft]  It  was  proper  to  question  the  attorney 
who  drew  the  deed  under  which  the  plaintiBT 
claimed  as  to  who  paid  him  for  his  semcea, 
and  whether  plaintiff  paid  him  anything,  as 
bearing  on  the  question  whether  the  relation 
of  attorney  and  client  existed  between  plain- 
tiff  and  the  draftsman  of  the  deed,  and 
whether  she  received  independent  advice  from 
the  son's  attorney. — Baker  T.  Baker,  9  CaL 
App.  737,  100  Pae.  892. 

[n]  When  it  appears  that  the  mother  bad 
previously  executed  a  deed  of  gift  to  her 
son,  but  had  stndiously  maintained  exclusive 
poBsession  and  control  thereof,  evidence  is 
sdmiflsible  to  show  that  the  whole  affair  of  a 
new  deed  to  be  drawn  by  the  son's  attorney, 
and  kept  by  him  as  an  escrow,  involved  a 
trauduleDtly  conceived  and  executed  scheme 
to  enable  the  son  to  secure  exclusive  owner- 
ship of  the  entire  estate  of  his  mother,  to  the 
exdusion  of  the  other  children,  for  whose 
nretermission  no  good  reason  appears. — Baker 
T.  Baker,  8  Cal.  App.  737,  100  Pac.  892. 

§  35.    Welfibt  and  Snffldeney. 
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that  defendantt  bad  a  eontraet  to  parehass 
the  laud  fiom  the  owneii,  that  it  was  agreed 
betTreen  the  defeodanu,  the  oiviieis.  and 
plaintiETa  hntband  that  the  latter  sboold  ad- 
vance the  balance  due,  and  that  a  deed  shDiild 
be  made  to  him  bj  the  owners  to  secure  such 
balance,  besidei  other  indebtedneai  oi  de- 
fradanta,  that  plaintifTi  husband  deeded  the 
land  to  plaintiff  withont  eonsi deration,  and 
that  defendants  were  in  posBeision  of  the 
land,  the  plaintilTB  right  there  to  ii  in  effect 
no  more  than  a  mortgage;  and  findings  in 
favor  of  the  plaintiff  are  against  the  evi- 
dence.— Prefnmo  v.  BasseU,  148  Cal.  451,  83 
Pae.  810. 

[b]  Where  the  hnaband  testified  that  the  lot 
was  paid  for  by  the  wife,  out  of  her  own 
money,  and  be  was  impeached  bj  proof  of 
contrary  statements,  the  court  was  justified  in 
disregarding  his  testimony,  and  there  being 
BO  other  luffieient  evidence  that  the  property 
Tras  the  separate  property  of  the  wife,  it  was 
properly  held  to  be  commnnity  property.— 
Jaegel  v.  Johnson,  148  Cal.  695,  84  Fac.  ITS. 

[c]  In  an  action  to  quiet  title,  brought  by 
a  grantee  of  the  hnsband  against  the  heirs 
of  the  wife,  where  the  eourt  found  that  a 
deed  executed  in  the  name  of  the  wife  in  the 
year  1870  was  community  property,  and  not 
the  separate  property  of  the  wife,  held,  upon 
a  review  of  the  evidence,  that  the  finding  was 
sufficiently  supported. — Jaegel  r.  Johnson,  148 
Cal.  6S5,  84  Fac.  ITS. 

[d]  In  an  action  te  quiet  title,  involving 
a  claim  of  prescriptive  title  to  a  street  prior 
to  an  acceptance  by  the  city  defendant  of  a 
dedication  thereof  npon  a  recorded  map,  a 
finding  against  snch  title  was  sustained  by 
proof  that  plaintiff's  adverse  possession  there- 


date  of  commencement  of  adverse  posses 
as  shown  by  conflicting  evidence  for  the  de- 
fendant against  the  testimony  of  plaintifT  to 
an  earlier  date. — Goytino  v.  City  of  Los  An- 
geles, ISO  Gal.  367,  88  Fae.  1091. 

[e]  In  an  action  to  quiet  title  to  twenty- 
five  acres  of  land,  where  defendant  pleaded 
a  right  of  possession  of  the  whole  thereof 
nnder  a  contract,  and  proved  only  a  right 
of  possession  of  thirteen  and  eight -hundredths 
acres,  a  finding  that  he  was  entitled  to  the 
possession  of  the  lesidne,  is  without  sup- 
port; and  a  new  trial  most  be  ordered. — 
Kaiser  v.  Barron,  153  Cat.  474,  95  Pac.  879. 

[f]  In  an  action  b^  the  original  grantees 
in  the  deed  containing  such  reservation  to 
qniet  title  as  against  the  personal  repre- 
sentative and  devisees  nnder  the  will  of  the 
deceased  grantor,  a  reconveyance  to  the  gran- 
tor by  the  second  grantee,  to  whom  a  deed 
was  made  under  the  reserved  power  to  sell 
and  eonvey,  is  immaterial  to  the  plaintiffs, 
and  cannot  support  their  action. — Lewis  v. 
Lewis,  3  Cal.  App.  727,  86  Pac.  994. 

[g]  Held,  that  the  findings  for  the  plaintiff 
are  against  the  evidence,  which  establlshee 
that  tbe  remaining  half  of  defendant's  title 
was  procnred  by  nndue  influence  exercised 
over  defendant  by  plaintiff's  donor,  in  tak- 
ing anfair  advantage  of  the  Joint  relations 
between  them;  that  one-balf  of  the  eonS)d< 
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ant  aa  to  the  indebtedness  between  them,  and 
as  to  the  true  nature  of  the  consideration, 
was  known  to  the  grantee. — Allen  t.  Bryant, 
4  CaL  App.  371,  88  Pae.  294. 

[h]  Where  the  court  erroneously  rendered 
judgment  for  defendant  for  the  entire  prop- 
erty, subject  to  the  adminlstratioD  o^  the 
estate  of  tbe  divorced  husband,  which  was 
only  entitled  to  an  nndivided  one- half  of 
the  property,  the  findings  are  against  the 
evidence  as  to  the  other  nndivided  one -half 
thereof  belonging  to  plaintiff. — Tabler  v. 
Peverili,  4  Cal.  App.  671,  88  Pac.  094. 


fendant  Of  a  portion  of  tbe  premises,  tbe 
description  of  the  part  eorered  by  the  deed 
must  be  definite,  certain  and  Intelligible  of 
Itself,  and  not  such  as  to  require  evidenea 
aliunde  to  render  It  certain.  A  description 
of  the  land  as  "a  strip  of  50  acres  on  the 
north  line  of  fractional  N.  W.  ^  of  section 
7,"  etc.,  not  calling  for  a  strip  along  the 
whole  length  of  that  line,  is  too  uncertain 
to  support  the  tax  title. — Commercial  Nat. 
Bank  V.  Schlitz,  6  Cal.  App.  174,  91  Pae. 
750. 

[j]  Extrinsic  evidence  was  admissible  to 
show  that  the  orig:inal  sale  to  the  grantee 
was  of  sixty-nine  and  fifty-three  hundredths 
acres  l^ing  on  the  west  side  of  the  river  at  . 
tbe  price  of  tSS  per  acre;  that  the  grantee 
took  possession  only  of  such  land,  and  any 
conflicting  evidence  as  to  whether  the  gran- 
tee claimed  any  land  on  the  east  side  of  ' 
the  river  was  to  be  determined  by  the  trial 
court,  which  was  warranted  from  the  evi- 
dence in  concluding  that  the  giantee  took 
no  lands  east  of  the  river,  and  could  con- 
vey none. — King  v.  Samuel,  7  Cal.  App.  55, 
93  Fac.  391. 

[k]  In  an  action  to  quiet  title  to  patented 
state  lands  lying  on  the  east  side  of  Kings 
river,  under  a  patent  covering  lands  on 
both  sides  of  that  river,  where  plaintiff  de- 
raigned  title  to  the  lands  claimed,  and  the 
evidence  showed  that  the  claim  of  the  de- 
fendant Samuel  thereto  was  without  right, 
and  that  bis  title  was  limited  to  lands  on 
the  west  side  of  the  river,  findings  and 
judgment  for  the  plaintiff  are  property  sup- 
ported.—King  y.  Samuel,  7  CaL  App.  55,  93 
Pac.  3S1. 

[1]  In  an  action  to  qniet  title  to  lands 
against  a  manieipal  corporation  which  claimed 
a   dedication   thereof   by   the   predecessor   of 

Slaintiffs  for  a  public  park,  where  tbe  evi- 
eace  showed  no  express  dedication,  and  no 
filing  of  any  map  having  tbe  park  delineated 
thereoD,  and  nothing  beyond  an  implied  of- 
fer of  dedication  by  deeds  bordering  on  a 
proposed  park, .  which  was  revoked  by  in- 
consistent acts  of  private  ownership,  before 
any  attempted  acceptance  by  the  city,  which 
never  surveyed  or  located  Its  boundaries,  and 
made  no  improvements  thereon  at  any  time, 
the  findings  for  the  plaintiff  are  suSiciently 
supported  by  the  evidence. — Myers  v.  City 
of  Oceansida,  7  Cal.  App.  87,  93  Fac  686. 
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[ml  In  M  action  hj  the  owner  of  k  lot 
boroOTins  on  an  aUejway  to  quiet  his  title 
to  a  right  of  waj  over  the  ume  against  a 
ineeeaBor  of  th«  oiiEinal  owner,  who  had 
closed  up  the  ume,  it  1b  held  that  flndtngs 
to  the  effect  that  the  land  was  dedicated 
as  an  alleTwaj  bj  the  original  owner  in  1S83, 
and  that  ever  since  plaintiff  h&e  openly, 
notorioasly,  eontinDODsl}',  ander  a  claim  of 
right  80  to  do,  and  adversely  used  the  strip 
of  land  as  an  allevnay  for  ingress  and  egreu 
to  and  from  the  lot  of  land  owned  by  plain- 
tiff, are  fnlljr  supported  by  the  evidence.— 
Ujen  T.  Eeojon,  7  CaL  App.  112,  63  Pae. 
888. 

[n}  In  an  action  to  qnlat  title,  and  to  bave 
easements  far  •  cycleway  and  viaduct  de- 
clared forfeited  for  breach  of  conditions, 
held,  that  the  title  in  fee  of  the  one  who 
granted  the  easements  passed  from  the  estate 
of  the  deceased  grantor  by  a  aonflrmed  sale 
and  deed  to  plaintiffs'  grantor,  aubjeet  only 
to  the  easements,  under  a  fair  constrnction 
of  the  deed,  order  of  sale  and  inventory, 
and  that  the  evidence  satisfactoTily  eupporta 
a  finding  that  the  conditions  of  the  ease- 
ments were  broken  by  fsilnre  to  complete 
the  cycleway,  or  to  use  it  aa  stipulated  in 
the  deed,  and  that  the  finding  snstains  the 
Judgment  declaring  a  forfeituTe  of  the  ease- 
ments and  quieting  plaintiffs'  title  aa  against 
the  same. — Salter  v.  California  Cycleway  Co., 
7  Cal.  App.  170,  93  Pae.  1045. 

[o]  A  party  claiming  under  a  lost  deed 
roust  produce  dear  and  certain  parol  evi- 
dence as  to  itf  execution  and  contents;  and 
where  one  of  the  defendants  relied  upon  a 
lost  deed,  and  the  parol  proof  as  to  its  ex- 
ecution and  contents  was  uncertain,  incon- 
sistent and  unsatiafaotory,  the  court  was 
justified  in  finding  that  there  was  no  such 
conveyance. — Nemo  v.  Farricgton,  7  Cal. 
Ap^  443,  01  Pac.  674,  877. 

[p]  Held,  that  the  evidence  is  sufficient  to 
support  tne  findings  against  the  adverse 
possession  claimed  in  favor  of  such  defend- 
ant, as  against  the  plaintiff's  grantor;  and 
that  plaintiff,  since  the  date  of  his  deed  from 
such  grantor,  has  been  and  is  the  owner  in 
fee  in  possession  and  entitled  to  the  poBses- 


[q]  Held,  that  the  findings  of  a  prescrip- 
tive title  in  the  plaintiff  by  the  exercise  of 
acts  of  ownership  by  himself  and  his  prede- 
cessor for  the  period  of  thirty  years,  and 
that  they  had  paid  all  taxes  assesBcd  there- 
upon during  those  years,  are  supported  by 
the  evidence,  and  must  prevail  over  the 
record  title  shown  by  defendant. ^Blackburn 
V.  Bueksport  etc.  B.  B.  Co.,  7  Cal.  App.  649, 
05  Pac.  m. 

[r]  The  testimony  of  the  plaintiff  is  lufll- 
cient  to  support  findings  for  the  plaintiff, 
notwithstanding  the  conflicting  testimony  for 
defendant  to  the  contrary.— Baker  ».  Baker, 
9  Cal.  App.  737,  100  Pac.  892. 

§  S6.    Trial  or  Heailng  In  a«neraL 

[a]  The  court  was  not  required  to  defer 
the  trial  of  an  action  to  quiet  title  until 
the  suit  brought  upon  a  note  then  pending. 
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and  the  snlt  intended  to  be  brought  to  sat 

aside  the  transfer  to  plaintiffs  had  both 
been  determined. — Dorria  v.  UcUasns,  3  CaL 
App.  576,  86  Pac.  900. 
[b]  Documentarr  evidence  to  show  pldn- 
tiff'B  chain  of  title  to  the  ditch  from  the 
original  builders  thereof  waa  admissible,  al- 
though there  was  yet  no  evidence  to  show 
the  nature  of  the  title  thereto,  by  adverse 
user  or  otherwise.  The  order  of  proof  is  not 
ground  of  error,  and  the  documentary  proofs 
must  be  considered  in  connection  with  the 
other  evidence  tending  to  support  the  find- 
ings of  prescriptive  ownership  of  the  ditch. 
Basbore  v.  Mooney,  4  Cal.  App.  276,  87  Pac 
S53. 

fo]  In  ax  action  to  qniet  title  to  ten  acre* 
land,  where  uncontradicted  evidence 
Bhowed  that  it  lies  between  the  channel  of 
%  non-navigable  river,  aa  it  existed  forty- 
three  years  before  suit,  and  as  it  then  ex- 
isted, and  that  it  is  loose,  aandy  loam,  bot- 
tom land  and  sediment,  and  that  the  river 
changes  its  channel  to  some  extent  each  win- 
ter, the  court,  which  viewed  the  premiaes 
in  the  presence  of  the  parties,  was  entitled 
to  treat  its  knowledge  thus  gained  aa  in- 
dependent evidence,  and  to  find  from  sack 
knowledge  and  the  proof  given  that  the 
land  in  dispute  had  been  formed  by  natural 
causes,  by  imperceptible  degrees,  by  the  ac- 
cnmulation  of  material  and  by  the  reces- 
eion  of  the  river. — Hatton  v.  Gregg,  4  Cal- 
App.  537,  83  Pac.  592. 

[d]  Where  a  witness  for  plaintiff  in  an- 
swer to  a  preliminary  question:  "Did  yon 
ever  hear  the  defcDdant  say  whether  or  not 
be  owned  the  land?"  answered:  "No,  sir — 
well,  I  have  heard  him  refer  to  it  as  being 
his  father's,"  and  defendant  moved  to  strike 
out  the  answer  on  the  ground  that  plaintiff 
must  recover  on  the  strength  of  his  own 
title,  etc.,  although  no  objection  was  made 
to  the  question,  it  appearing  that  the  answer 
was  irrespongive  and  indefinite  as  to  time, 
the  court  did  not  err  in  striking  it  out,  and 
itB  action  will  be  determined  on  its  merits, 
and  not  measured  by  the  reaaon  invoked  in 
the  motion  to  strike  out.— -3pota wood  v.  Spot*- 
wood,  4  Cal.  App,  711,  89  Pac,  362. 

[e]  The  proper  time  for  an  attempt  by  the 
defendant  to  disprove  the  explanations  of- 
fered by  the  plaintiff  to  show  the  immaterial- 
ity of  the  erasures  in  the  written  agreement 
was  when  those  explanations  were  made,  and 
when  the  admissibility  of  the  written  agree- 
ment was  before  the  court  for  its  determiDB' 
tion,  and  the  court's  eonclusion  on  that  is- 
sue is  binding  here,  notwithstanding  a  lub- 
sequeat  attempt  of  defendant  to  disprove 
the  explanation,  when  it  cannot  be  said,  aa 
matter  of  law,  that  the  court's  determinstion 
was  unsupported  by  the  explanations  made. — 
Manuel  v.  Plynn,  6  CaL  App,  319,  90  Pae, 
463. 


S  38.     - 

Ta]  In  an  action  t«  quiet  title  under  • 
Mexican  grant,  where  it  appears  that  the 
only  title  the  plaintiff  had  therennder,  h* 
had  conveyed  to  third  parties,  who  hid  ex- 
ecuted a  mortgage   back  ta   plaintiff^  nch. 
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Uongigt  paiaed  no  title;  end  when  the 
ttlaintiff  BhowH  no  other  title  or  posECBsiOD, 
excejft  that  of  an  adobe  hoaae,  oot  Bhown  to 
he  situated  on  the  Mexican  grant,  and  no 
patent  appears  to  have  issued  lor  inch  grant, 
th«  plaintiff  was  properly  nonsuited.-— Castro 
T.   Adams,   153   Cal.   382,  85  Pac   102T. 

I  39.    AUagaUotu,  Proof  and  Findings. 

[»]  Where  the  aniwer  took  issne  npon  the 
complaint  and  pleaded  "ownership  in  fee  sim- 
ple" in  the  estate  of  a  deceased  person,  a 
gener&l  finding  for  plaintiff  that  "each  and 
all  of  the  aJlegatioDS  of  plaintiff's  complaint 
are  tme  and  ate  sustained  by  the  evidence" 
U  sufficient  to  support  a  judgment  for  the 
plaintiff,  notwithstanding  failnre  to  find  upon 
the  plea  of  «ncb  ownership  in  fee  simple. — 
Meyer  t.  O-Konrke,  150  Cal.  177,  87  Pae. 
706. 

[b]  A  general  finding  of  title  In  the  plain- 
tilTa,  and  special  flndings  in  relation  to  the 
deraignment  of  title  in  plaintiffs,  assailed  hy 
the  defendants  tor  frand,  and  that  snch  title 
is  untainted  by  fraud,  are  consistent,  and  it 
la  miBeient  that  all  of  the  findings,  treneral 
nnd  special,  for  the  plaintiffs  are  fully  sup- 
ported by  the  evidence,  and  that  technical 
mlea  of  law  relied  upon  by  the  defendants, 
though  entitled  to  recognition,  are  without 
merit  nnder  the  facts  and  eircnmstances 
proved. — DoRis  v.  McUanns,  4  Cal.  App.  147, 
87   Pac.  387. 

Te]  Where  defendants,  who  were  creditors 
of  plaintifTs  grantor,  pleaded  that  the  con- 
veyance from  him  was  in  frand  of  cieditors, 
and  pleaded  actions  pending  by  them  at 
credit  ura,  and  asked  to  have  the  action 
stayed  nntil  jndgments  sbould  be  recovered, 
npon  which  the  conveyance  might  be  set 
aside  for  such  alleged  frand,  where  no  prouf 
WSH  offered  by  them  of  such  fraud  upon 
creditors,  the  conrt  was  free  to  And  that  their 
elaim  was  adverse  to  the  plaintiffs,  and  was 
without  right,  and  where  plaintiffs  unneces- 
sarily proved  the  entire  good  faith  of  the 
transactions  culminating  in  Uieir  title,  free 
from  any  taint  or  frand,  the  co'irt  was  an- 
tborized  so  specially  to  find. — Dorr  is  v.  Mo- 
Manna,  4  Cal.  App.  147,  S7  Psc  2S7. 

[d]  A  flndinc  that  "ever  since  the  eoutme- 
tion  of  said  ditch"  by  plaintifTs  predecessors 
in  1879,  "it  has  been  nsed  by  said  persons, 
who  constructed  the  seme,  as  aforesud,  and 
by  their  grantees  openly,  eontinnously,  ad- 
versely to  the  title  of  all  others  and  under 
a  claim  of  title  exdnsiva  of  any  other  right, 
as  their  own  and  notorioasly  and  uninter- 
ruptedly for  a  period  of  more  than  five 
years  prior  to  the  commencement  of  this  ac- 
tion, and  they  have  paid  all  the  taxes  levied 
or  assessed  against  the  ditch  and  the  right 
of  ^TSy  therefor,"  covers  every  element  of  a 
perfect  title  by  prescription. — Bashore  v.  Moo- 
ney,  4  Cal.  App.  276,  87  Pac.  S53. 

[e]  Where  the  court  found  in  favor  of  the 
avennents  of  the  cross-complaint  that  ihe 
sole  CO  mi  deration  of  the  conveyance  to  the 
wife  was  her  promise  to  pay  off  a  mortKage 
un  the  whole  property,  which  the  refused 
to  keep,  and  that  the  cocsideration  therefor 
had    wholly    failed,    the    judgment    for    the 


husband  was  thereby  sopported. — Glass  v. 
Glass,  4  Cat.  App.  604,  8S  Pae.  734. 

[f]  Where  the  findings  are  for  the  defend- 
ant, and  the  evidence  is  substantially  con- 
flicting, and,  keeping  in  view  the  elements 
of  adverse  poisessiou,  which  must  be  shown 
by  clear  and  positive  proof,  it  is  doubtful 
whether  the  evidence  would  support  findings 
for  the  plaintiff,  the  conrt  was  atsuredly  jas- 
tifled  in  finding  for  the  defendant. — 3p(<ta- 
wood  V,  Spotswood,  4  Cal.  App.  711,  89  Pas. 
362. 

[g]  The  rule  that  a  mortgagor  or  his  suc- 
cessor, with  notice  of  the  mortgage,  cannot 
quiet  title  against  the  mortgagee,  though  the 
debt  is  outlawed,  without  first  paying  the 
debt,  is  Inapplicable,  where  the  mortgage  is 
by  a  third  party,  and  the  defendant  doea 
not  sustain  the  burden  resting  upon  him  In 
allege  and  prove  the  connection  of  plaintiff*^ 
title  therewith,  and  where  it  is  aJloKcd  and 
fonnd  that  plaintiff's  title  originated  from 
the  state  suosequently  to  the  mortgage,  and 
was  adverse  thereto,  and  it  is  fonnd  that 
at  the  time  of  the  commencement  of  the  ac- 
tion plaintiff  was  the  owner  and  seised  in 
fee  of  the  premises.  In  such  caie,  the  find- 
ings justified  a  decree  qaieting  plaintiff's 
title  atrainst  the  outlawed  mortgage,  which 
is  not  found  or  shown  to  have  ever  been  a 
lien  OD  plaintiff's  title.— Marshutz  v.  Seltzor, 
9   CaL  App.  140,  80  Pac.  877. 

§  M.    Scope  tad  Extent  of  Belief  In  Oen- 
aral 

5a]  Where  at  the  time  of  the  commencement 
an  action  to  quiet  title,  a  defendant  who 
held  a  void  certificate  of  sale,  and  who  was 
in  equity  the  owner  of  the  street  bond  and 
assessment  nnder  which  the  void  certificate 
was  obtained,  was  entitled  to  enforce  a  lien 
therefor  npon  the  land  of  plaintiffs,  and  to 
receive  compensation  therefor;  but  after  its 
commencement,  by  accepting  and  keeping  a 
trust  fund  as  the  assignee  of  plaintiffs'  gran- 
tor, who  had  no  interest  therein  except  upon 
the  established  invalidity  of  the  assessment, 
such  defendant  so  changed  bis  position  that 
he  is  estopped  to  deny  its  invalidity,  and 
the  plaintiffs  are  entitled  to  judgment  quiet- 
ing their  title  against  snch  defendant,  with- 
out paying  him  any  eompeuBatiou  on  account 
of  snch  bond  and  assessment. — Ellis  v.  Wit- 
mer,  148  Cal.  528,  S3  Pae.  800. 

[b]  Where  the  evidence  for  the  defendant 
presents  a  rational  and  understandable  ex- 
planation of  the  transaction,  and  shows  that 
the  title  to  the  property  bad  been  in  dis- 
pute for  years;  that  plaintiff  had  no  money 
with  which  to  prosecute  an  action  to  clear 
the  title,  and  that  the  agreement  was  that 
defendant  should  take  the  title  and  advance 
the  money  to  clear  the  title  for  a  half  interest 
in  the  property,  and  that  defendant  gave  plain- 
tiff a  written  and  signed  agreement  to  convey 
to  him  a  half  interest  upon  request,  this, 
treated  as  a  declHration  of  trust,  signed  by 
the  trustee,  constitutes  the  measure  of  plain- 
tiff's right.— Benton  v.  Oibsou,  148  Cal.  65% 
84  Pac.  188. 

[c]  In  an  action  to  qniet  title  to  lands 
within  the  timits  of  the  Tan  Ness  ordinance 
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advene  pOBBeRiion  of  the  premitieR  by  . 
tiff  and  DtH  piedeoesBoii,  and  pafmeat  of  all 
taxes  thareoD  for  more  than  ten  years,  and 
that  the  land  was  not  received  nnder  the 
ordinance  for  any  public  Dae  or  set  apart 
for  any  municipal  purpose,  the  plaint! fl  wae 
entitled  to  enforce  bis  title  by  prescription 
against  the  city  and  county  aa  well  aa 
against  the  individtial  defendant,  in  the  ab- 
sence of  any  averment  abowing  or  flndiuK 
that  there  waa  any  previoua  posaeseiou  of 
the  property  creating  a.  trust  in  favor  of 
anyone  under  the  terms  of  the  Tan  Neaa 
ordinance. — Orack  t.  Powelaon,  3  Cat  App, 
2S2,  85  Pae.  129. 

[d]  In  an  action  by  the  owner  Of  such  par- 
eel  to  qaiet  title  thereto,  involving  the  valid- 
ity of  a  prior  redemption  of  the  mortgaged 
property  sold  nnder  foreclosare  by  a  sub- 
aeqnent  mortgagee  of  one  of  the  original 
mortgagors,  who  were  tenants  in  common, 
where  it  appears  that  the  interest  of  snoh 
snbsequent  mortgagee  was  acquired  long  prior 
to  the  interest  of  plaintiffs  in  such  parcel, 
the  prior  redemption  must  be  deemed  valid 
as  to  them.  They  are  not  concerned  with, 
nor  can  this  court  pass  upon,  tbe  rights  of 
creditora  of  the  eotsnant  mortgagor,  not  par- 
ties to  such  action,  wbo  might  possibly  ob- 
ject to  the  validity  of  anch  mortgage. — Youd 
V.  German  Savings  Jb  Loan  Society,  3  Cal.  App, 
706,  86  Pae.  191. 

[e]  In  an  action  to  quiet  title,  the  legal 
title  must  prevail  over  any  merely  equitable 
title;  and  where  the  record  title  is  in  the 
defendant,  and  the  plaintiff  has  not  estab- 
lished a  title  by  prescription  claimed  by  him, 
he  cannot,  in  sach  action,  have  a  trust  de- 
clared in  his  favor  against  tbe  defendant. — 
Spotswood  V.  Spotswood,  4  Cal.  App.  711,  89 
Pro.  362. 

5  11.    Altanutlve,  AddlUonU  or  Ind- 

dental  Belief  to  FUlnttff. 
[a]  Where  it  appears  from  the  allegations 
of  the  complaint  that  defendants,  after  hav- 
ing obtained  possession  nnder  an  option  to 
purchase  the  property,  on  which  part  of  the 
purchase  price  had  been  paid,  repudiated  the 
contract,  under  which  possession  waa  held, 
and  refused  to  pay  tbe  balance  of  tbe  pur- 
chase money  which  would  entitle  them  to  the 
property,  and  asserted  an  adverse  claim  there- 
to, tbe  facts  admitted  upon  demurrer  are  a 
ground    for    equitable    relief,    and    to    quiet 

Slaintiffs  title.— Beckraaa  v.  Yl^ten,  S  Cal. 
.pp.  734,  86  Pae.  B97. 


I  to  quiet  title  where   the 


fendant's  evidence  that  plaintiff  wu 
to  an  undivided  half  thereof,  aa  sncc 
interest  of  the  divorced  wife,  he  is  entitled 
to  judgment  therefor,  notwithatanding  be  did 


sot  speeifleally  plead  such  title. — Tablet  T 
PeveriU,  4  Cal.  App.  671,  88  Pae.  994. 

[b]  Where  the  title  relied  upon  by  tbe  re- 
spondent is  based  upon  a  tmat,  the  validity 
of  which  was  established  in  a  former  judg- 
ment rendered  several  years  before  the  eom- 
meneement  of  the  present  action,  and  tb« 
only  point  attempted  to  be  made  here  ia  th« 
invalidity  of  that  tmat,  ita  invaliditj^  unit 
be  presumed  to  have  been  in  issne  In  the 
former  action,  and  the  appellants,  who  are 
privies  in  estate  of  the  plaintift  in  that  ac- 
tion, are  boand  by  the  judgment  rendeied 
therein,  and  where  no  appeal  was  taken 
therefrom  they  cannot  assail  it,  however  un- 
just or  erroneous  it  may  be. — Qable  v.  P«g«, 
e  Cal.  App.  67,  91  Pae.  339. 

§  44.    AppoftL 

[a]  BnlJnge  allowing  asaertiona  of  title  bj 
the  basband  after  the  death  of  the  wife  an 
unimportant  and  not  prejudicial  to  the  ap- 
pellants, where  the  appeUanta  themselves  of 
their  own  motion  before  such  mlingg  wero 
made  had  proved  such  assertions  of  title, 
and   other   written    declarations    of    the   bui- 


[b]  Exceptions  to  mlings  of  the  eoort  in 

relation  to  a  judgment  against  the  heirs  of 
the  wife,  obtained  by  the  respondent  agaisit 
the  husband  while  acting  aa  administrator 
of  the  eatate  of  his  deceased  wife,  whether 
erroneona  or  not,  are  of  no  consequence  where 
the  court  found  that  the  judgment  was  col- 
luaive,  invalid,  and  void. — Jaegel  v.  Johnssa, 
118  Cal.  695,  84  Pae.  ITS. 
[e]   Where   the   defendants  in   an   action  to 

Salet  title  sought  by  cross-complaint  to  qaiet 
lelr  title  agamst  the  plaintiff,  and  withoot 
objection  thereto  by  demarrer  or  motion  to 
strike  ont  plaintiff  answered  the  eross^om- 
plaint,  and  a  trial  was  had  upon  the  merits, 
and  judgment  was  rendered  affirmatively, 
quieting  the  title  of  defendants,  the  plaintiff 
mast  be  deemed  to  have  eonsented  to  the 
mode  of  procedure,  and  the  objection  that 
affirmative  relief  coald  not  be  granted  t« 
defendants  under  their  croas-complaint  can- 
not be  urged  by  plaintiff  upan  appeal  for  tb« 
first  time  without  regard  to  the  question  of 
merit  in  tbe  objection. — Johnaon  v.  Taybr, 
150  Cal.  201,  119  Am.  St.  Bep.  181,  88  Pie 
903. 

[d]  In  an  action  to  quiet  title,  alleged  tr 
ror  in  tbe  adroisiion  of  a  certain  judgment 
roll  in  evidence  will  not  be  considered  if  tkt 
roll  is  not  incorporated  is  tbe  record. — Rob' 
inson  T.  Uuir,  151  Cal.  118,  90  Pae.  521. 

J|e]  In  an  action  involving  the  title  and  th» 
right  of  poBsesBlon  of  land,  where  the  it- 
feudants  file  a  erosa-complaint  alleging  titla 
in  themselves,  and  praying  to  have  it  quieted, 
to  which  tbe  default  of  tbe  plaintins  wit 
entered,  and  thereafter  the  plaintiffs,  wilh 
the  consent  of  tbe  defeedants,  file  an  amendtd 
complaint  setting  up  title  in  tbemselvei  ud 
praying  for  tbe  same  relief,  and  a  trial  ii 
had  upon  the  issnea  raised  aa  to  the  titli, 
such  conduct  by  the  defrndants  wit!  be  treated 
aa  a  waiver  of  their  right  to  nave  had  judg- 


Digitized  byGoOt^le 


QUIKTINa  TTtLE,  II,  H4, 


7173 


neat  entered  In  tlieir  favor,  upon  tha  plain- 
titPa  defanlt  to  their  erose-compIaiDt. — Madi- 
•on  T.  OatHTo  Oil  Co.,  154  CaL  768,  90  Pao. 
17B. 

[f]  In  as  action  to  qelet  title  to  land,  it 
ia  field  that  the  findings  are  within  the  is- 
anes  raised  by  the  pleadings  and  fullj  Eup 
port  the  JDdgineDt,  and  that  there  is  noth- 
ing to  rapport  the  appeal  tram  the  order 
dismissing  the  motion  for  a  new  trial. — Gal- 
▼in  V.  Fannan,  154  Cal.  774,  99  Pac.  182, 

[g]  Upon  appeal  from  a  judgment  quieting 
the  title '  of  plaintiffs  against  the  adverae 
eJaim  ol  appellant,  and  awarding  an  injunc- 
tion aa  ancillary  to  the  principal  relief 
granted,  against  any  further  adverse  claim, 
or  the  maintanance  of  any  action  to  throw 
a  cloud  upon  plaintiff's  title,  this  court  will 
not  in  advanes  determine  the  effect  of  the 
injunction  as  an  a  Bt  op  pel  from  bringing  a 
futore  action  to  contest  the  validity  of  tha 
transfer  to  plaintiffs;  but  if  the  merely  an- 
cillary injunction  was  unnecessary  to  mako 
the  relief  granted  to  plaintiffs  effectual,  it 
could  not  injure  the  appellant. — Dorris  v.  Me- 
Uanus,  3  Cal.  App.  576,  86  Pac.  909. 

[h]  In  an  action  to  quiet  title  to  a  water 
ditch  in  which  defendants  claimed  the  right 
to  mn  water  aeioas  plaintiff's  Ian  da  to  their 
own  lands,  under  a  deed  from  plaintifTa 
predeceasor  to  the  predecessor  of  defendants, 
which  deed  was  offered  in  evidence,  and 
conld  not  be  inadmissible  for.  every  purpose, 
an  objection  thereto  should  atate  the  grounds 
thereof;  and  where  the  record  upon  appeal 
from  a  judgment  for  the  defendants  laila 
to  show  an^  grounda  of  objection  to  the 
deed,  a  apecification  of  error  in  its  admis- 
sion raises  no  question  for  review.— Jones 
T.  Deardorff,  4  CaL  App.  18,  S7  Pac.  213. 

[i]  Where  there  was  no  conflicting  evidence 
aa  to  the  preacriptive  rights  acquired  by 
plaintiff's  predecessora,  and  there  was  aufli- 
eiont  evidence  to  support  the  finding  that 
each  rights  were  acquired  by  them,  the  find* 
ing  wUl  not  be  disturbed  upon  appeal. — 
Bashore  T.  Mooney,  4  CaL  App.  276,  S7  Pac. 
553. 

[jj  TTpou  appeal  from  a  judgment  quieting 
plaintiff's  title,  where  the  answer  pleada  that 
the  title  was  procured  by  plaintiff's  donor 
from  the  defendant  by  fraud  and  undue  in- 
Anenee,  and  alleged  that,  prior  to  the  deed 
so  procured,  defendant  owned  the  whole  title, 
and  had  conveyed  one-half  to  plaintiff's  donor, 
to  be  operated,  subdivided  and  sold  on  their 
joint  acconnt,  and  for  their  joint  benefit; 
and  profit,  where  such  allegation  was  proved 
without  conflict,  the  failote  to  find  upon  it 
is,  for  the  purpose  of  the  appeal,  to  be  re- 
garded as  equivalent   to  an  affirmative   find- 

IS,,' " " 

291. 

[k]  Tha  admission  in  evidence  of  tax  re- 
ceipts io  favor  of  the  defendant,  if  error, 
was  without  pr^udiee,  where  defendant  tes- 
tified to  the  Payment,  and  plaintiff  after- 
ward admitted  it,  although  claiming  that 
he  fnmiahed  the  money. — Spotswood  v.  Spota- 
wood,  4  Cal.  App.  711,  S9  Pac.  362. 


P]  In  an  action  to  qalet  title  to  «  atrip 
land  involving  a  diapated  boundary  line 
between  the  partiea,  where  the  evidence  ia 
eonfiicting  in  relation  thereto,  and  there  ia 
evidencB  full^  sustaining  all  of  the  mate- 
rial findings  in  favor  of  the  plaintiff,  which 
are  amply  snfiScient  to  support  the  judg- 
ment, the  province  of  the  trial  court  to  pass 
upon  the  weight  of  the  evidence  cannot  be 
interfered  with  upon  appeal. — Manuel  v. 
Flynn,  9  Cal.  App.  319,  90  Pac  403. 

[m]  Any  uncertainty  in  the  findings  aris- 
ing from  a  finding  that  the  mortgagor  had 
sn  interest  which  antedated  p1ainti#B  title, 
suggesting  a  possible  inference  that  plaintiff'a 
title  may  have  been  subordinate  thereto, 
must  be  so  conatruad,  in  connection  with  the 
Other  findinga,  as  to  uphold  the  jodgpnent 
rather  than  to  defeat  it. — Marghuts  v,  Selt- 
Hir,  5  Cal.  App.  140,  89  Pac.  877. 

[n]  Where  the  defendant  relied  upon  a  tax 
title  derived  from  the  state,  objections  t« 
the  introduction  of  which  were  formally 
atated,  and  the  defendant  had  full  oppor- 
tunity to  answer  them,  and  rulings  thereupon 
were  reserved  with  tha  consent  of  both  par- 
ties, it  cannot  be  held  that  the  defendant 
was  prejudiced  by  the  final  ruling  excluding 
the  title  withont  stating  the  reasons  for  such 
ruling. — Preston  v.  Hirsch,  9  Cal.  App.  485, 
90  Pac.  965. 

[o]  In  an  action  by  a  wife  to  have  her 
title  quieted  against  judgment  creditors  of 
the  hnsband,  who  are  selling  his  property 
nnder  execution,  where  the  court  finds,  upon 
sufficient  evidence,  that  on  the  day  on  which 
their  judgment  was  rendered,  he  transferred 
property  purchased  with  community  funds  in 
a  large  sum  to  the  wife,  for  a  nominal  sum, 
and  had  the  deed  recorded  in  her  name,  with 
intent  to  hinder  and  defraud  the  judgment 
creditors  of  the  husband,  the  findings  in  their 
favor  will  not  be  disturbed. — Bekins  v.  Die- 
terle,  S  Cal.  App.  690,  91  Pac.  173. 

[p]  In  an  action  to  quiet  title  to  lands, 
where  the  appeal  from  the  judgment  for 
plaintiffs  was  taken  ten  months  after  the 
entry  of  the  judgment,  it  cannot  be  consid- 
ered, and  must  be  dismissed;  and  where  no 
eiror  of  law  occurring  at  the  trial  appears, 
and  the  findings  are  not  assailed  for  insuffi- 
ciency of  the  evidence,  an  order  denying  a 
new  trial  must  be  affirmed. — Qable  v.  Page, 
6  Cal.  App.  67,  91  Pac.  339. 

[q]  Where  a  former  judgment  in  ejectment 
was  shown  in  favor  of  plaintiff's  grantor 
ai;niost  defendants  in  an  action  to  quiet 
title,  and  it  appears  that  one  of  such  de- 
fendants took  title  pending  the  former  ac- 
tion, and  conveyed  it  to  another  defend- 
ant, who  was  also  a  party  defendant  in  the 
former  suit,  and  on  trial  of  the  suit  to  quiet 
title  no  objection  was  offered  to  the  former 
judgment  on  the  ground  that  a  notice  of 
lis  pendens  was  not  filed  in  the  ejectment 
suit,  and  the  record  npon  appeal  of  the  de- 
fendants is  silent  on  that  subject,  it  must 
be  presumed  that  the  proper  preliminary 
proof  was  made  to  admit  the  former  judg- 
ment in  evidence,  and  that  the  grantee  pen- 
dente lite  had  constructive  notice  of  the 
pendency    of    the    ejectment    suit,    and    waa 
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boand  bj  th«  Jndfrtaent  rendered  therein.— 
Nemo  T.  FarriDffton,  7  Cal.  App.  443,  94  Pae. 
874,  877.  i-i-        . 

[t]  In  an  action  to  quiet  tbe  title  of  one 
elBiming  nndei  advene  possession  for  twenty 
7ean  againit  known  and  unknown  owners, 
nnder  sections  74S,  7S0  and  751  of  the  Code 
of  CiTil  Proeednre,  where,  after  default  of 
unknown  owners,  a  claimant  of  the  record 
title  was  permitted  to  appear  and  to  an- 
swer tbe  complaint,  and  to  file  a  cross-com- 
Slaintj  which  he  dia  without  ohjeation  to  tbe 
ariedietion  of  the  conrt,  he  cannot,  after 
judgment  rendered  against  him  and  in  favor 
of  the  plaintifF,  upon  his  pressriptlve  title, 
object  npon  appeal  that  tbe  snmmons  'was 
improperly  issued,  or  was  defective,  or  was 
not  properly  served  and  retamed. — Black- 
bum  v.  Bucksport  ete.  B.  B.  Co.,  7  CaL  App, 
'  (49,  95  Pae.  668. 

[a]  It  is  not  necessary  to  determina  for 
the  purposes  of  this  appeal  whether  the  rail- 
road company  has  acquired  a  prescriptive 
right  of  way  of  four  hundred  feet  in  width, 
thougrh  there  ia  much  evidence  tending  to 
establisb  it.  And  if,  apon  the  second  trial, 
it  is  found  that  the  land,  or  an;  portion 
thereof,  upon  which  a  stock  corral  claimed 
by  the  railroad  company  by  prescriptive  title 
is  situated  without  the  limits  of  its  right 
of  way,  there  is  abundant  evidence  that  sucb 
corral  was  inclosed  for  upward  of  thirty 
years  prior  to  the  commencement  of  the  ac- 
tion.—Bill  ▼.  Barner,  8  Cal.  App.  68,  96  Psc. 
lU. 

[t]  Where  plaintiff's  grantor  conveyed  a 
right  of  way  one  hundred  feet  in  width  to 
a  railroad  company,  which  claims  a  prescrip- 
tive rif;ht  to  four  hundred  feet,  and  plain- 
tiff's complaint,  proofs,  findings  and  judg- 
ment are  too  vague  and  uncertain  aa  to  the 
boundaries  of  the  right  of  way  granted,  in 
reference  to  the  lots  claimed  by  plaintiff, 
to  give  any  stability  to  the  findings  and  judg- 
ment for  the  plaintiff,  for  the  purpose  of 
[lointing  out  the  extent  and  location  of  the 
and  reserved,  tbe  findings  and  judgment  for 
the  plaintiffs  cannot  be  upheld. — Hill  v.  Bar- 
ner, 8  Cal.  App.  58,  BG  Pac.  111. 

[n]  It  was  prejudicial  error  to  admit  in 
evidence,  in  rebuttal  of  the  prescript  ive 
lights  claimed  by  the  railroad  company  in 
the  stock  corral,  a  letter  written  by  an  in- 
dividual to  the  assessor,  not  shown  to  have 
been  authorized  by  tbe  railroad  company, 
Stating  that  the  railroad  company  did  not 
claim  the  stoek  corral.—Hill  v.  Barner,  S  Cal. 
App.  58,  98  Pae.  111. 

[v]  If  tbe  defendants,  In  an  action  to  quiet 
title,  rely  npon  the  laches  of  the  plaintiff, 
they  must  specially  plead  It,  so  that  an  is- 
sue thereon  may  be  squarely  presented  to 
the  trial  court.  An  objection  raised  on  that 
ground  for  the  first  time,  upon  appeal,  can- 
not be  considered. — Hill  t.  Barner,  8  Cal. 
App.  58,  98  Pac.  111. 

[w]  Held,  on  the  authority  of  HiU  v.  Bar- 
ner, No.  410,  supra,  this  day  decided,  in 
reference  to  the  foregoing  eubject,  that  the 
judgment  and  order  denying  a  new  trial  in 
this  esse  should  be  reversed. — Hill  v.  Hoefer, 
a  Cal.  App.  70,  B6  Pac.  116. 


[x]  In  an  action  by  the  aaaignee  of  ease- 
nenta  for  a  wagon  road  and  sawmill  od  lands 
of  the  defendants  and  to  cut  timber  thereoa 
and  manufacture  into  lumber  ties,  ports,  wood, 
etc.,  to  quiet  title  thereto  against  defead- 
ants,  in  wMcb  it  appears  that  the  rights  of 
the  parties  are  fixed  by  two  contracts,  the 
evident  object  of  which  is  to  sell  the  tim- 
ber for  fixed  prices  for  stumpage,  and  to  se- 
cure payment  therefor  out  of  the  proceeds 
of  sals,  to  the  owners  of  the  land,  a  judg- 
ment quieting  the  title  of  plaintiff  only  and 
estopping  the  defendants  from  any  claim 
thereto  or  to  any  part  thereof,  and  not  ei- 
tebLsbing  tbe  legal  rights  of  the  defendants, 
is  too  broad,  and  must  be  reversed. — OaHM 
Creek  Hill  etc.  Co.  v.  Cobnm,  8  CaL  App. 
ISO,  96  Pae.  359. 

[y1  Wbere  the  appellants  admitted  at  th* 
trial  tliat  their  title  was  only  involved  a 
one  of  the  tax  deeds,  they  are  not  aggrieved 
by  the  mling  or  tbe  judgment  as  to  other 
tracts  covered  by  that  objection. — Flannigu 
v.  Towle,  S  Cal.  App.  229,  96  Pac  507. 

[z]  Where  tbe  record  upon  appeal,  as  cor- 
rected upon  diminntion,  merely  shows  an  ob- 
jection by  appellants  to  the  admission  in 
evidence  of  several  tax  deeds,  and  does  not 
assail  the  findings  for  insuSicienGy  of  evi- 
dence, or  disclose  any  offer  to  do  eqnity,  it 
must  be  presumed  that  appellants  are  on- 
willing  to  pay  the  tax  assessed,  and  thil 
therefore  the  court  was  justified  in  finding 
against  them.-^Flaunigan  v.  Towle,  8  Cal. 
App.  229,  96  Pac.  507. 

QUO  WARRANTO. 

Inelnds  wilts  at  qno  warranto  and  prooseflnc*  >T 
Intbimatlon  n  action  In  the  nataia  of  wilt*  of  va 
wamuto  to  try  title  M  oBlDsi,  francUssa,  etc;  as- 
tare  and  scop*  ot  the  ramedr  In  sinanl;  croiadl 
at  snch  writ!  m  prociadUisi  and  difenMi  Uwite; 
to  and  ssaluft  wbem  and  as  to  whit  oScss,  tnn- 
chiits.  (to.,  Uuj  ■!•  ■Ilowad;  Inilidletlaa  em  ud 
procHdlns*  an  sach  writs.  lularmattons,  oi  sctusi: 
Judgments  and  anforeameot  thareof;  review  oJ  ira- 
eeeatngs;  and  eeets  In  snoh  pioctedlnsa. 
I.  NATUBE  AND  GBODNDS,  H  1-7. 
n.  JUBI8DICTI0N,  PEOCBEDINGS  AND 
BELIEF,  ii  8-18. 

L    NATUBE  AXD  aBOXnnM. 

S  7.    PenoBS  EntlUod  to  »nd  Against  Wb« 
Belief  may  be  Had. 

[a]  Wbere  by  amendment  of  the  coustj 
government  act,  but  one  justice  of  tbe  peaes 
was  to  be  elected  ia  a  certain  township  is 
which  formerly  two  were  lawfully  elected, 
an  election  of  two  jnstices  of  the  peace  af- 
ter such  amendment  was  adopted  was  ia- 
valid,  and  neither  of  them  is  entitle^  to  hold 
the  office;  bnt  both  will  be  onsted  there- 
from npon  quo  warranto. — People  v.  Bea,  i 
Cal.  App.  109,  83  Pae.  165. 

[b]  The  writ  of  quo  warranto  will  net  lit 
to  oust  port  wardens  of  the  port  and  har- 
bor of  San  Francisco,  where  it  appears  that 
neither  appointee  has  held  for  the  period 
of  fonr  years  from  the  date  of  hia  appoint- 
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n.   juBiSDiOTioir,  psooEEDiNaa  and 

BELIEF. 
APPLIOATIOM  TO  ATTOBNET  OENZBAL,  I  8^. 
PARTIES,  I  ». 

PLBADINO  —  INFOBUATIOIT,     OOUPLAINT     OB 
PETITION.  I  10. 

ISSUES,  FROOP  AND  VABIANOE,  I  IB. 

TRIAI.,  JODOMENT  AND  REVIEW,  |  16. 

$  8Vi.    AppUcKtlon  to  AttonwT  Oenflral. 


of  Ciril  Ftocedate  Bhonld  be  baaed  on  affi- 
davits BO  full  fknd  positive  fiom  peTsona 
kcoiving  the  facts  as  to  make  oat  a  clear 
case  of  right  in  sach  a  wajr  that  perjnry  may 
be  brongbt  if  anj  material  Bllezation  ia  false. 
Lamb  V.  Webb,  151  Cal.  iSl,  91  Pac  102, 
«46. 

[b]  Assuming  tbat  the  diaeretion  of  the  at- 
tnrncj'  genecal,  nnder  sectian  S03  of  tbe 
Code  of  Civil  Procedure,  in  Tefaaiog  leave  to 
a  private  person  to  bring  an  action  in  the 
came  of  the  state  agaiust  an  alleged  uaorper 
of  a  public  office  is  subject  to  tbe  control 
of  a  court,  the  power  of  the  court  to  com- 
pel bim  to  violate  his  own  jadginent  hj  or- 
dering him  to  grant  leave  to  commence  a 
suit,  against  his  own  conviction  and  eOQ- 
aeientioDS  belief  that  sach  leave  should  not 
be  given,  should  be  ezsrcised  only  where  the 
abuse  of  discretion  by  bim  in  refusing  the 
leave  is  extreme  and  clearly  indefensible. 
When  tnch  an  extreme  case  does  not  appear, 
a  decree  of  a  court  compelling  bim  to  act 
against  his  judgment  ie  erroDeoas  and  is  it- 
self an  abuse  of  discretion. — Lamb  v.  Webb, 
151  Cal.  151,  91  Pae.  102,  646. 

[e]  At  a  genera]  election  the  plaintiff  and 
the  defendant  Glasa  had  been  easdidatea  tor 
the  office  of  aapervisor,  and  the  election  re- 
sulted in  a  tie.  In  pnrsnance  of  the  pro- 
visions of  section  1067  of  the  Political  Code 
a  special  election  was  ordered  and  held,  at 
which  such  defendant  obtained  a  majority 
of  the  votes  cast  thereat,  and  received  his 
certiflcata  of  election,  under  which  he  en- 
tered npon  the  ^OBseBsion  of  the  office  ani 
was  discharging  ite  duties.  No  objection  to 
the  regularity  and  legality  of  the  apEcial 
election  had  ever  been  made  and  no  pro- 
ceeding had  ever  been  instituted  to  assail 
it.  The  plaintiff  thereafter  applied  to  the 
attorney  general  for  leave  to  sue  the  de- 
fendant GThbs  under  section  S03  of  the  Coda 
of  Civil  Frocednre,  on  the  groond  that  OIbsb 
was  usurping  the  f ran  chiles  of  said  office, 
and  at  that  time  presented  to  him  a  docu- 
ment in  the  form  of  a  verified  complaint 
which  he  intended  to  file  in  his  proposed 
■nit.  The  complaint  alleged  on  information 
and  belief  that  at  the  general  election  four 
named  persons  were  allowed  to  vote  who 
were  not  residents  of  their  voting  precincts, 
whose  votes  were  counted  for  Glass,  and  that 
«□  unnamed  number  of  ballots  having  dis- 
tinguishiog  marks  thereon,  the  nature  of 
which  was  not  stated,  were  counted  for 
Glass,  and  an  unnamed  number  of  legal  bal- 


lots   for   the   plaintiff   vrere    rejected.    This 

complaint  was  the  only  showing  made  to  the 
attorney  genera]  in  support  of  the  applica- 
tion for  leave  to  sue.  Held,  that  the  show- 
ine  made,  being  solely  npon  information  and 
belief,  was  not  safBcient  to  warrant  a  court 
in  holding  that  the  attorney  eeneral  ought 
to  have  been  convinced  that  ne  had  "rea- 
son to  believe"  that  Qlass  had  unlawfully 
intruded  into  and  usurped  said  office  of  su- 
pervisor, and  that  a  judgment  directing  a 
peremptory  writ  of  mandate  to  the  attorney 
general  commanding  him  to  grant  leave  to 
sue  was  erroneous. — Lamb  r.  Webb,  151  Cal. 
451,  91  Pae.  102,  640. 

§  9.    PuUes. 

[a]  Though  the  relator  in  quo  warranto 
must  obtain  the  consent  of  the  attorney  gen- 
eral, and  the  people  are,  eo  nomine  parties 
to  it,  the  relator  is  none  the  less  the  real 
party  in  interest,  and  the  object  of  tbe 
proceeding  is  practically  to  enforce  and  carry 
out  the  final  judgment  rendered  in  his  favor 
in  the  election  contest,  as  against  the  de- 
fendant, who,  by  refusal  to  surrender  the 
office  to  the  relator  after  final  judgment  in 
bis  favor  and  proper  qaalifieation,  became  a 
usurper  of  the  office. — People  ei  rel.  McCarty 
v.  Wilson,  6  Cal.  App.  122,  91  Pac.  681. 

S  10.    Pleading— Infonnatlon.    Complaint   vr 
PatiUon. 
[a]  A   complaint   in   quo   warranto   to    oust 
two    constables    improperly    elected    after    a 


a  township  having  a  population  of  less  than 
six  thousand,  which  stated  a  cause  of  action 
against  them  for  usurping  and  intruding  into 
the  office  under  certificates  of  election  is- 
sued to  them,  tboagh  averring  that  one  of 
them  received  a  higher  number  of  votes  than 
the  other,  was  not  changed  as  to  the  -cause 
of  action  by  ao  amendment  allowed  at  the 
trial,  upon  motion  for  nonsuit,  averring  that, 
uDon  nearly  all  of  the  ballots  cast  at  the 
election  two  candidates  were  voted  for,  and 
that  such  ballots,  together  with  those  upon 
which  but  one  candidate  was  voted  for,  were 
regularly  counted  and  returned  to  the  super- 
visors.—People  V.  Davidflon,  2  Cal.  App.  100, 
83  Pao.  181. 

§  13.    Inmes,  Proof  and  TarlanM. 

[a]  In  quo  warranto  to  oust  two  constables 
improperly  elected  after  a  change  in  tbe 
County  Government  Act,  where  neither  of 
the  defendants .  holds  by  appointment,  and 
neither  has  the  right  to  hold  over  after  a 
former  term,  the  sole  vital  question  is  whether 
there  wsi  in  fact  an  election  of  a  single 
person  to  the  single  office  of  constable,  cre- 
sted by  the  amendment  to  the  County  Gov- 
ernment Act. — People  v.  Davidson,  2  Cal. 
App.  100,  83  Pae,  161. 

S  IB.    Trial,  Jndgment  and  Review. 
[a]  Where  the  coort  found  that  one  of  two 

Sreviously  elected  justices  of  the  peace  had 
led,  that  his  office  was  not  filled  by  elec- 
tion Of  appointment,  and  that  tbe  other  in- 
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eumbent  wlio  was  also  mads  defendant  in 
quo  warranto  was  entitled  to  hold  over  upon 
appeal  bjr  the  ousted  defendants,  without 
aa7  appeal  hj  the  relator,  no  error  relating 
to  the  jadgment  in  favor  of  the  other  de- 
fendant ia  reviewable. — People  t.  Bea,  i  GaL 
App.  loe,  83  Pae.  165. 

BATLROADS, 

Inelndi  Oa  sowtinctlon,  — '"*— — t.  ns«btlo4 
and  operation  el  latlrouu  In  gannntl;  orguiiaktlon 
et  ralUoad  oomranlM,  and  thdr  ilclita.  pomra,  and 
UabllltlM  In  rwpeel  of  fiaati  at  fraschliM  and 
pabUc  aid  and  of  the  Murtrnotlan  and  malntananoe 
et  thdi  roads  and  oUiar  property  and  null  awnsr- 
■hip  and   MunaraBM   tlwieot,   and   Uie   rUhU   and 


rlghti,  datlta,  and  UablUHat  ot  raUroad.  companiei. 
aa  ta  tlia  pnMie  and  aa  to  IndlTtdnaU.  In  rsipcct  of 
Ui*  Banacamani  and  operation  at  Uialr  roadi,  o(aar> 
wlaa  tkaa  In  tboir  eapasltlai  of  implorari  or  oai- 

n.  EAILBOAD  COMPANIES,  U  8-«. 
rv.  BIGHT  OP  WAY  AND  OTHEE  IN- 
TERESTS IN  LAND,  {g  9-12. 
T.  CONSTRUCTION,       MAINTENANCE 
AND  EQUIPMENT,  U  13-15. 
Tin.  OPERATION,  H  2*-68. 

B.  Liability  for  Injnriea  in  Oeneral, 

Si  28-30. 
T>.  Accidents  at  Croaainga,  H  3S-49. 

E.  Injnriea   to   Persons  on   or  Near 

Tracka,  IS  50-56. 

F.  InJDries  to  Animals  on  or  Near 

Trncka,  JS  57-61. 
Q.  Fires,  if  62-6S. 

n.    BAILBOAD  OOMPAinES, 
S  S.    FTaacMaes  and  Powers. 

(al  .Unless  forbidden  by  their  charters,  rail- 
road  companies  may  dedicate  land  which  haa 
been  conveyed  to  them  for  railroad  purposea 
to  the  public  for  highway  pnrposea. — South- 
ern Paeifle  Co.  v.  Pomona,  141  CaL  339,  77 
Pac.  929. 

[b]  A  west  crossing  on  a  braneb  line  not 
included  in  the  ronte  designated  by  the  char- 
ter applicable  to  the  action  for  condemna- 
tion cannot  be  sustained  as  incidental  to  the 


one  railroad  company  to  another,  Is  Inap- 
plicable; and  the  eonnty  cannot  eomplaia 
that  plaintiff  ia  violating  the  rights  of  the 
"   '         "',  Co.  ».  Bay- 


§  9.    OonveraacM  for  and  i 

tTaa  of  Idnd  for  Blglit  of  Wa;. 

Sl]  A  railroad  company  haa  the  right  to 
ect  any  particular  ronte  for  the  location 
of  its  road;  and  contracts,  where  the  con- 
aideration  movea  directly  from  the  individaal 
to  the  railroad  company  as  an  inducement 
to  the  cooatmetion  of  its  Une  between  en- 
tain  points,  and  contracts  for  the  establish- 
ment of  depots  or  stations  at  particular  points 
on  the  route  selected,  where  there  is  no  pro- 
vision or  etipolation  that  the  route  selected, 
or  depot,  or  station  to  be  established,  ia  to 
be  located  or  established  to  the  exclusion  of 
other  routes  and  locations,  are  valid,  and  en- 
forceable.—McCo  wen  T.  Few,  153  Cal.  lH, 
96  Pac.  693. 

S  10.    Blgbts  In  and  for  tbe  Use  of  High- 
ways and  Pablic  Places. 

[a]  Whatever  the  rule  might  be  etherwUe, 
the  legislative  grant  to  railroads  in  this  state 
to  construct  their  roads  across,  along  or  upon 
any  avenue  or  highway,  on  condition  of  re- 
storing the  same  to  its  former  state  of  use- 
fulness as  near  as  may  be,  or  so  that  the 
railroad  shall  sot  impair  the  usefnlness  or 
injure  ita  franchiae,  authorizes  the  appropria- 
tion of  a  highway  longitudinally.— Madera 
By.  Go.  V.  Baymond  Granite  Co.,  3  CaL  App> 
66S,  87  Pac.  27. 

§  12.  IrfMB,  Abandonment,  or  Forfoltnrs  tt 
Land  or  Eights, 
[a}  Bailroad  corporationa  have  the  power,  if 
not  forbidden  by  their  charters,  to  dedicate 
land  for  a  public  highway  which  has  been 
conveyed  to  them  for  railroad  pnrposfs.— 
Southern  Pacific  Go.  T.  Pomona,  144  Cal.  339, 
77  Pac.  929. 


ing  contributory  business,  was 
incident  to  the  main  line  provided  for  in 
the  charter;  nor  was  it  an  appendage  or  ad- 
junct each  as  is  referred  to  in  subdivision 
i  of  section  46S  of  the  Civil  Code. — Boca  etc. 
B.  B.  Co.  v.  Sierra  etc.  B.  B.  Co.,  2  CaL  App. 
540,  84  Pac.  298, 

[c1  Where  a  franchise  to  construct  a  rail- 
road along  a  highway  was  granted  by  the 
anpervisors  of  the  county  to  a  granite  com- 
pany not  organized  as  a  railroad  company, 
and  it  was  enjoined  from  exercising  it,  and 
a  new  franchise  was  granted  to  plaintiff  rail- 
road company  to  construct  its  read  along  the 
aame  hignway,  and  the  granite  company 
waived  its  franchise,  section  490  of  the  Civil 
Code,  regulating  tranKCers  of  franchises  from 


§  13.  AntbOTlty  and  Dnty  of  Railroad  Com- 
pan;  In  Oeneral. 
[a]  Section  438  of  the  Civil  Code  requiring 
a  railroad  corporation  after  beginning  the 
construction  of  ita  road  to  complete  and  oper. 
ate  at  least  five  miles  thereof  each  year,  un- 
til it  is  completed,  ia  not  to  be  eonstm«d  ai 
limiting  the  right  to  conatnict  a  road  to  one 
less  than  five  miles  in  length,  but  only  at 
requiring  a  compliance  witb  the  statnte  when 
the  road  Is  five  miles  long  or  more.  The  a> 
tides  of  incorporation  of  the  plaintiff  rail- 
road showing  that  it  Is  less  than  one  mile 
In  length  are  not  for  that  reason  inadmitfi- 
ble  in  evidence. — Madera  By.  Co.  v.  Bay- 
mond Granite  Co.,  8  Cal.  App.  6flS,  ST  Pae. 
27. 
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Tin.    OPEKATIOH. 

B.    LIABIUTT  FOB  INJTJBIB8  IN  GEN- 
EEAIi. 

§  28.    PersonB  »  OomptudM  UaUo — ^LesBon 


.J-L' 


[a]  Ib  this  state,  under  the  act  of  ISSO,  ■ 
tailrosd   corporation   mar  lease   its   railroad 

Eroperty  to  another  company  and  will  be  re- 
eved from  persDual  liability  for  any  in- 
jury resnlting  merely  from  the  negugeut 
operation  and  bandling  of  traiaa  by  the 
lessee.  Belief  from  saeh  liability  can  only 
«xiBt  where  there  is  proof  of  a  lease  made 
as  provided  in  the  act. — Johnson  v.  Soathaiii 
Pacific  B.  B.  Co.,  1S4  CaL  265,  67  Pac  S20. 
J  A  railroad  company,  in  the  operation 
'.  its  road,  cannot  escape  respousibility  or 
avoid  the  discharge  of  the  duties  and  obli- 
gations imposed  uoder  its  franchise  by  vol- 
untarily leasing  its  road  to  be  operated  by 
another  company.  It  can  only  relieve  itself 
from  responsibility  for  injuries  resnlting  from 
ench  operation  by  showing  a  lease  made  to 
the  operating  eompany  under  statntorj  aa- 
thoritf. — Johnson  v.  Soathem  Paeifie  B,  B. 
Co.,  154  Cal.  285,  97  Pac.  520. 

§  20.    Evidence  aa  to  Owneishlp  and  Opera- 
tion. 

[a]  Where  it  is  shown  or  Is  admitted  by 
tne  pleadings,  that  a  corporation  was  the 
owner  of  a  railroad  in  the  operation  of  which 
a  wrong  was  committed,  the  presninption  is 
that  the  road  was  in  its  possession  and  be- 
ing operated  by  it  at  that  time. — Johnson  v, 
Soathem  Pacific  B.  B.  Co.,  IGi  Cal.  285,  97 
Pac.  SSO. 

[b]  Evidence  that  the  lessee  nnder  rach  a 
lease  operated  the  additional  railroad  line 
snbsequently  acquired  by  the  lessor,  and  ae- 
eonntfd  to  it  for  the  profits,  is  not  of  itself 
snfitcient  to  show  a  parol  lease  of  such  addi- 
tional line. — Jahnaon  v.  Southern  Pacific  B. 
B.  Co.,  151  Cal.  ESS,  97  Pac.  520. 

[c]  A  lease  b;  a  railroad  company  of  its 
railroad  lines  described  as  then   existing,  to- 

Kther  with  the  appurtenances  thereunto  be- 
iging,  under  which  the  lessee  was  obli- 
gated to  keep  the  leased  property  "in  good 
order  and  condition  and  repair,  operate,  main- 
tain, add  to  and  better  the  same  at  its  own 
expense,"  cannot  be  construed  as  a  lease  of 
an  additional  lino  of  lailroad  subsequently 
constructed  or  acquired  by  the  lessor  at  its 
own  expense,  and  parol  evidence  is  InaduiiB- 
sible  to  give  it  such  a  constroction. — John- 
son  V.  Southern  Pacific  B.  B.  Co.,  151  Cal. 
2S5,  97  Pae.  S20. 

[d]  Where  the  corporation  owning  a  rail- 
road is  sued  for  a  wrong  committed  in  the 
operation  of  a  train,  the  burden  Is  upon  it 
to  show  that  the  train  inflicting  the  injury 
was  nnder  the  control  and  operation  of  some 
other  company  by  virtae  of  the  lease  of  the 
road.  In  the  absence  of  such  a  showing,  an 
erroneous  statement  by  the  court  in  its  in- 
stmctiona  to  the  jury  to  the  effect  that  the 
defendant  admitted  the  operation  of  the  train, 
is  immaterial. — Johnson  v.  Southera  Pacific 
B.  B.  Co.,  154  CaL  285,  07  Pac  520. 


[e]  Ib  an  aetlon  against  a  railroad  eompany 
to  recover  damages  for  personal  injories  oc- 
casioned by  a  train,  an  admission  In  the  an- 
swer that  the  defendant  owned  the  railroad 
track  and  roUing  stock  appnitenant  to  it  wu 
sufficient,  in  the  absence  of  anything  to  the 
contrary,  to  justify  the  reasonable  inference 
that  the  particular  train  occasioning  the  ac- 
cident was  at  the  time  thereof  being  operated 
by  the  defendant.— Johnson  v.  Southern  Pa- 
sms  B.  B.  Co.,  151  CaL  £85,  97  Pae.  G20. 

D.    ACCmENTS  AT  CBOSSINQS. 

CABS  aSQUIRED  OP  BAILBOAD,  1  B7. 

LIGHTS,      SIGNALS      AMD      LOOEODTS      FBOH 

TRAINS  OB  OABB,  |  38. 
PBEOADTIONS    AS  TO   PERSONS   SREH  AT  OB 

NEAB  0BO88INO8,  |  89. 
OONTBIBDTOBY   NEOLIOENCS  Or  PERSON  IN- 

JOBED,  i  40. 

DUTY  TO  BTOP,  LOOK  AND  LISTSN.  1 11, 

CBOaaiNO   NEAB  APPROACHING  TEAINBt 

OR  ACTS  IN  EMEROENCIES.  f  42. 

FBOXIUATE  CAUSE  OP  INJ0RY,  )  43. 
ACTIONS   FOB   INJUBIEB — EVIDENOS,  1  4S. 
■  QOESTIOHS  FOB  JURY,  {  47. 

INSTBDCTI0N8,  |  4S. 

-  APPEAL,  I  4B. 

§  37.    Can  B«qnir«d  of  Ballioad. 

[a]  Where  the  crossing  was  an  exceedingly 
dangerous  one  by  reason  of  a  curve  in  the 
track  and  an  obstmcted  view  by  an  embank- 
ment, it  was  the  duty  of  the  railroad  com- 
pany to  take  reasonable  care  to  prevent  in- 
jury to  those  passing  over  the  crossing;  and 
where,  if  coming  at  a  high  rate  of  speed, 
it  could  not  be  seen  by  one  passine  over 
the  track  in  time  to  escape  from  a  place  of 
danger  to  safety,  it  was  its  doty  to  moderate 
the  speed  accordingly,  or  in  some  manner 
make  the  approach  of  the  traiu  reasonably 
apparent  to  the  user  of  the  street. — Bilton  v. 
Southern  Pacific  Co.,  118  Cal.  143,  83  Pac. 
410. 

[b]  Assuming  in  view  of  confiicting  evi- 
dence that  no  warning  was  given  of  the  ap- 
proach of  the  train  before  it  came  into  sight 
around  an  embankment,  except  such  warn- 
ing as  was  caused  by  the  mere  operation  of 
the  train  over  the  track,  the  jury  were 
amply  warranted  in  concluding  that  the  situ- 
ation at  the  crossing  was  such  as  to  render 
the  maintenance  of  a  rate  of  speed  of  thirty- 
five  miles  negligence  on  the  part  of  the  com- 
pany.— Bilton  V.  Southern  Pacific  Co.,  148 
Cal.  113,  83  Pac.  440. 

§  38.    Idghta,    Slgnala,    and   Lookonts   from 
Trains  or  Oars. 

[a]  The  law  requiring  a  railroad  train  ap- 
proaching a  crossing  of  a  street,  road,  or  high- 
way to  give  a  signal  of  Ita  approach,  ap- 
plies to  all  crossings,  whether  at  grade  or 
over  or  under  grade. — Johnson  v.  Southern 
Pacific  B.  E.  Co.,  151  Cal.  285,  97  Pae.  520. 

S  39.    Precantions  as  to  Persoiu  S«aa  at  or 
Near  Orosslngs. 

[a]  The  doctrine  which  makes  a  personal 
injury  the  fault  of  him  who  has  the  last 
clear  opportunity  to  prevent  it  has  eouiiled 
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with  it  and  in  it  the  element  of  notice;  ftsd 
th«  defendant  ii  not  liable  merely  becanse 
it  onght  to  have  known,  where  its  engineer 
had  no  notice  of  any  physical  defect  of  hear- 
ing or  absent-mindednesB  on  the  part  of  the 
deceased,  or  that  he  waa  going  to  disregard 
all  warnings  and  actually  advance  npoa  the 
track  in  front  of  the  train,  until  it  waa  too 
late  to  avoid  the  killing  by  Btopping  the 
train.— Bowe  v.  Southern  Cal.  By.  Co.,  4  Cal. 
App.  1,  67  Pac.  £20. 

[b]  Where  the  engineer  believed  that  the 
deceased  would  not  ignore  the  repeated  warn- 
ings given  to  bim  to  avoid  the  train,  until 
it  waa  too  late  to  prevent  striking  him,  and 
the  instant  he  realized  that  those  warnings 
were  ineffective,  did  his  best  to  Stop  the  train, 
he  performed  all  the  duty  that  the  law  re- 
quired.—Bowe  T.  Southern  Cal.  By.  Co.,  1 
Cal.  App.  1,  S7  Fac.  220. 

§  40.    Oontribntory  HegJlgenM  of  Potmb  In- 
land. 

[a]  Where  the  plaintiff  was  long  familiar 

with  a  railroad  crossing,  and  while  driving 
borees  attached  to  a  light  spring  wagon  at 
a  brisk  trot  across  the  tracK,  was  injured 
by  colliEion  with  a  freight  train,  which  plain. 
tiff  misht  have  avoided  with  ordinary  care, 
which  ne  failed  to  exercise,  be  is  guilty  ot 
contributory  negligence  as  matter  o(  law, 
notwithstanding  the  negligence  of  the  rail- 
road company  in  leaving  toe  gates  open,  and 
in  approaching  the  eroa!<ing  without  nhistting 
or  ringing  the  bell.  (Bcatty,  C.  J.,  dissent- 
ing.)— Eocb  V.  Southern  California  By.  Co., 
148  Cal.  677,  113  Am.  St.  Rep.  332,  SI  Pao. 
178,  4  L.  E.  A.,  N.  S.,  521. 

[b]  The  deceased  was  gnilty  of  contribn- 
tory  negligence  in  attempting  to  cross  a  rail- 
road track  between  the  cars  of  a  train  which 
were  liable  to  be  moved  at  any  time,  without 
taking  any  precaution-  to  avoid  the  injury, 
which  he  might  have  avoided  by  the  nse  of 
ordinary  care. — Schwiad  v.  Floniton  Pulp  A 
Paper  Co.,  5  Cal,  App.  187,  88  Pac.  1066. 

[c]  Held,  that  there  waa  no  eontributory 
negligence,  aa  matter  of  law,  on  the  part  of 


l.e~ard  none  approaching,  and  that  he 
could  not  see  the  approach  of  the  colliding 
train  by  reaaon  of  a  boxcar  allowed  to  stand 
upon  the  railroad  track  near  the  crossing, 
and  did  not  discover  the  approach  of  the 
apeedin^  train  until  it  was  too  late  to  avoid 
the  collision. — Vance  v.  Atchison  etc.  By.  Co., 
9  Cal.  App.  20,  98  Pae.  41. 

§  41.    Doty  to  Stop,  Look  and  Listen. 

[a]  A  railway  cioseing  is  itself  a  place  of 
danger,  and  is  an  effectual  warning  of  dan- 
ger which  must  always  be  heeded;  and  the 
failure  to  exercise  ordinary  care  in  traveling 
over  snch  a  place  is  not  excused  by  the  neg- 
ligent omiaaiOD  of  the  railway  company  to 
exercise  ordinary  care, — Koch  v.  Southern 
California  Ey.  Co.,  148  Cal.  677,  113  Am.  St. 
Bep.  332,  84  Pac.  176,  4  L.  R.  A.,  N.  8.,  S21. 

[b]  While  the  quantum  of  care  which  will 
be  reasonable  may  be  less  where  gates  are 
provided  and  are  relied  npon  by  the  traveler. 


still  the  gates  theniselvea  are  not  soch  an 
BBiuranco  and  a  warranty  as  to  jastify  the 
traveler  in  aoioB  blindly  ahead  in  totsJ  dis- 
regard of  all  ordinary  precantions.  He  can- 
not rely  wholly  upon  them,  and  cannot  re- 
cover without  showing  more  as  to  his  own 
conduct  than  that  he  so  relied.— Kuch  t. 
Sontbem  California  By.  Co.,  I4S  Cal.  677, 113 
Am.  St.  Bep.  332,  84  Pac.  176,  4  L.  B.  A, 
N.  8.,  521. 

[c]  Though  the  contributory  negligence  ot  a 
traveler  at  a  railroad  erossing  m  failing  to 
take  reasonable  precautions  to  aseertain 
whether  m  train  ia  approaching  aad  to  look 
carefully  at  the  most  available  and  con- 
venient distance  from  the  track  from  wtaieb 
an  observation  can  be  made,  will  preclnde  a 
recovery  for  resultine  injury,  notwithstand- 
ing the  negligence  of  the  railroad  company 
in  failing  to  give  the  proper  warning  or 
ai^nal  on  approaching  the  erossing;  yet  cob- 
tribntory  negligence  on  bis  part  can  only  re- 
sult from  the  fact  that  if  he  looked  from  a 
point  of  observation  near  the  crossing,  he 
eonid  have  seen  the  train  approaching  and 
have  avoided  it. — Martin  v.  Southern  Facile 
Co.,  150  Cal.  184,  88  Pac.  701. 

[d]  In  this  state  a  person  approaching  • 
railroad  crossing  ia  not  authorued  to  as- 
sume that  the  persons  operating  a  train  will 
not  in  any  way  be  negligent  in  that  opera- 
tion, and  an  instruction  assuming  the  con- 
trary is  erroneous.  Such  crossing,  from  iti 
very  nature,  is  always  a  place  of  danger,  and 
a  traveler  has  no  right  to  omit  an^  of  tbe 
care  which  the  law  demands  of  turn,  npon 
the  assumption  that  due  care  will  be  exer- 
cised in  the  operation  of  the  train. — Hntsos 
V.  Southern  CaL  By.  Co.,  150  Cal.  701,  88 
Pac.  1093. 

[e]  It  Is  the  duty  of  a  traveler  when  at- 
tempting to  cross  a  railroad  track  to  look 
and  listen  for  an  approaching  train,  and  it 
in  contributory  negligence  for  him  to  eipOie 
himself  to  danger  without  making  any  ef- 
fort to  ascertain  whether  a  train  was  ap- 
proaching by  which  ha  was  injnred. — Jbdmo 
V.  Southern  Paeific  Co.,  5  Cal.  App.  12,  83 
Pae.  616. 

ff]  The  duty  of  looking  ia  enjoined  only 
when  by  its  exercise  the  injured  party  eoold 
have  discovered  the  approach  of  the  trsin; 
and  the  duty  of  looking  is  not  enjoined  when 
the  view  is  so  obstructed  as  to  prevent  sncli 
discovery  in  time  to  avoid  the  injury  from 
the  defendant's  negligence. — Vance  y.  Atchi- 
son etc.  By.  Co.,  S  Cal.  App.  20,  08  Pac.  41. 

[g]  Though  circumstances  may  appear  fWB 
which  the  doty  may  be  cast  upon  a  traveler, 
as  a  man  of  ordinary  prudence,  in  the  extt- 
cise  of  ordinary  care,  to  stop  before  attempt- 
ing to  cross  a  track,  yet  there  is  no  such  rule 
of  law  applicable  to  all  circumstances;  and  it 
is  for  the  jury  to  say  frou  the  facts  of  tbt 

Earticnlai  case  whether  the  traveler  should 
ave  stopped,  either  before  he  commenced  to 
cross  the  tracks,  or  before  he  crossed  the  par- 
ticular track  upon  which  the  accident  oc- 
curred, by  reason  of  cars  backing  thereon, 
withont  warning  or  guard,  the  presence  of 
which  h»  did  not  anticipate,  before  actual 


DqitizedbyGoOt^le 


BAILBOAD8  Tin,  D,  SE  *2'47. 


T1T8 


discovery. — Antonian  v.  Sontheni  Faeiflc  Co., 
S  Cal.  App.  TIS,  100  Psc.  877. 

[b]  The  l«w  reqniies  no  more  of  &  peraoa 
approaehing  a  railroad  eroasiDg  upon  a  public 
highway  tban  that  he  use  oidinarj  eara  to 
avoid  inju^,  which  la  euch  care  as  a  rea- 
sonable and  prodeot  man  would  ubo  under 
the  same  or  similar  eireamstanees.  Ordinary 
care  requires  that  he  should  look  and  listen 
attentively  both  ways,  and  look  and  listen 
from  a  ;point  where  he  esn  do  so  affectively: 
though  it  cannot  be  affirmed,  as  matter  or 
law,  what  ie  the  precise  number  of  feet  from 
the  cTOBsing  at  which  the  traveler  must  look 
and  Jisten,  the  underlying  test  being,  Did 
the  traveler  exercise  ordinary  care  in  select- 
ing the  placet — Antonian  v.  Southern  Facifie 
Co.,  fl  Cal.  App.  718,  100  Pao.  877. 

S  12.     CTOiBing      Kear      Appioachlng 

Tralni,  or  Acta  in  EmergsDCies. 

[a]  One  who,  without  negligence  on  his  part, 
has  been  placed  in  a  position  of  great  peril 
and  bewilderment  by  the  sudden  appearance 
of  a  train  is  not  required  to  ezereise  all  the 
presence  of  mind  and  carefulness  which  are 
required  of  a  careful  and  prudent  man  un- 
der ordinary  circumstances,  but  was  only  re- 
quired to  do  what  was  reasonable  under  the 
existing  circumstances. — Biltoa  v.  Southern 
Pacific  Co.,  148  Cal.  443,  83  Pac.  440. 

[b]  In  an  action  for  death  of  a  foot-pas- 
senger who  stepped  upon  the  track  in  front 
of  a  railroad  tram,  where  it  appears  that  the 
engineer  nied  diligence  to  warn  him,  and 
tried  without  avail  to  stop  the  train  after 
seeing  his  peril,  the  railroad  company  cannot 
be  charged  with  wanton  negligence,  and,  as 
matter  of  law,  the  contributory  negligence 
of  the  deceased  appears  to  have  bten  the 
proximate  cause  of  his  death,  and  a  nonsuit 
was  properly  granted. — Rowe  v.  Southern  CaU 
By.  Co.,  4  Cal.  App.  1,  87  Pac.  220. 

§  43.    Froxltnata  Oattso  of  Injtuy. 

[a]  The  plaintiff  who  had  taken  ordinary 
precautions  against  danger,  before  attempting 
to  cross  the  tracks,  and  saw  and  heard  do 
moving  cars,  was  not  required  to  exercise  un- 
erring judgment  when  he  first  discovered  the 
eollision  threatening  him  from  cars  backing, 
withont  warning  or  guard,  and  he  is  excus- 
able if  he  made  an  unwise  choice,  under  the 
disturbing  influence  upon  his  mind  caused  t)y 
defendant's  negligence;  and  it  is  sufficient 
that  he  used  the  only  means  which  seemed 
to  him  available  to  avoid  injury. — Antoniaa 
v.  Southern  Paeifie  Co.,  6  Cal.  App,  718,  100 
Pac.  877, 

§  46.    Actions  for  In]tulea — Bvldeiicfl. 

[a]  The  court  proporly  excluded  offered  evi- 
dence of  the  conductor  to  show  that  the  en- 
gineer took  "every  precantion  that  an  engi- 
neer eould  take  to  stop  the  train  and  pre- 
vent the  accident."  That  was  matter  for  the 
jury  to  determine  from  the  evidence  as  to 
what  he  did,  when  he  did  it,  and  under  what 
eireumetanccB. — Johnson  v.  Center,  4  Cal.  App. 
816,  88  Pac.  727. 

[b]  When  there  was  evidence  tending  to 
•how  that  the  injured  plaintiff  waa  driving 


a  geutU  horse,  which  had  crossed  a  lailroaA 
track,  but  which,  while  passing  along  the 
wagon  road,  became  frightened  by  an  ap- 
proaehing train,  and  backed  the  buggy  on  the 
track,  and  that  the  engineer  saw  that  (he 
could  not  manage  the  frightened  horse  in 
time  to  have  stopped  the  train  and  prevented 
injuryj  but  took  no  steps  to  stop  or  slow  down 
until  it  was  too  late  to  prevent  the  engine 
from  striking  the  bnggv  wheel,  to  plaintiff's 
injury,  it  cannot  be  said,  as  matter  of  law, 
that  the  jnry  were  not  justified  in  finding 
that  defendant  was  guilty  of  negligence  caus- 
ing the  injury,  and  that  the  injured  plaintiff 
was  not  guilty  of  contributory  negligence. — 
Johnson  v.  Center,  4  CaL  App.  616,  88  Pae. 
727. 

[c]  Upon  a  review  of  the  evidence,  in  an 
action  for  damages  for  personal  injuries  to  a 
wife,  caused  by  the  negligent  collision  of  a 
backing  train  with  a  wagon,  with  which  she 
was  crossing  the  street,  held,  that  the  evi- 
dence is  sufficient  to  support  the  verdict  for 
the  plaintiff,  whether  the  evidence  is  consid- 
ered on  the  theory  that  the  persons  in  charge 
of  the  backing  train  had  the  last  clear  oppor- 
tunity to  avoid  the  injuiy,  after  the  discovery 
of  the  peril  of  the  wife,  or  on  the  theory 
that  they  were  grossly  negligent  in  not  using 
any  care  whatever  to  learn  whether  the  street 
crossing  was  clear  before  backing  the  train 
thereupon. — Zipperlen  v.  Southern  Pacific  Co., 
7  Cal.  App.  200,  93  Pae.  1049. 

[d]  In  an  action  to  recover  for  the  loss  of 
a  team  caused  by  the  alleged  negligence  of 
a  railroad  company  in  approaching  a  crossing 
with  undue  speed  and  without  proper  warning 
of  its  approach,  held,  that  the  evidence  war- 
rants the  finding  of  the  jury  of  negligence  on 
the  part  of  the  railroad  company,  and  that 
there  was  no  contributory  negligence  on  the 
part  of  the  driver  of  the  team. — Vance  v. 
Atchison  etc  By.  Co.,  9  Cal.  App.  20,  b8  Pac. 
41. 

§  47.    Qnertlons  for  Jury. 

[a]  Where  the  circumstances  were  such  that 
it  cannot  be  said  as  matter  of  law  that  the 
deceased  was  guilty  of  contributory  negli- 
gence,   and    there    was   evidence    tending   to 

Erove  that  the  deceased  stopped  and  listened 
efore  entering  upon  the  track,  the  question 
of  reasonableness  of  the  effort  to  escape  after 
discovery  of  the  danger  was  a  question  for 
the  jury,  to  be  determined  in  view  of  all  the 
circumstances  shown  by  the  evidence. — Hilton 
V.  Southern  Pacific  Co.,  148  Cal.  443,  83  Pac. 

440. 

[b]  Where  the  speed  of  the  train  was  thErty- 
flve  miles  per  hour,  and  the  question  whether 
or  not  such  rate  of  speed  at  the  particular 
crossing  was  so  dangerous  or  excessive  as  to 
constitute  negligence,  depended  upon  the  par- 
ticular circumstances  existing,  and  if  they 
were  such  that  reasonable  and  impartial  men 
may  well  differ  as  to  whether  the  speed  main- 
tained at  the  particular  place  showed  a  want 
of  reasonable  care,  the  question  of  negligonce 
in  maintsining  such  speed  is  one  for  the  jury. 
Bilton  V.  Southern  Pacifle  Co.,  148  Cal.  443, 
63  Pac  440. 
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Je]  In  an  ketlon  iy  the  wife  end  chUdiaiL 
a  deceaaed  teamster  for  bis  death  at  a  rail- 
road eroEsing  from  eollieioii  with  an  approach- 
Ing  train  which  gave  no  aignale,  where  there 
was  DO  field  of  obaerration  until  a  wBrehouse 
corner  was  appraaehed,  under  all  the  evi- 
dence, it  was  a  question  of  fact  for  the  jurj 
to  determine,  ss  affectine  the  qaestion  of 
contributor;  negligence,  whether  had  the  de- 
ceased looked  down  the  track  when  he  ap- 
proached the  warehouse  ecrner  he  could  have 
seen  the  train  then  approaching  half  a  mile 
away,  and  whether  the  train  could  have  cov- 
ered that  distance  while  he  was  crossing  the 
track.— Martin  v.  Southern  PaeiBe  Co^  ISO 
Cal.  124,  S8  Pae.  701. 

[d]  Where  the  speed  of  a  single  locomotiva 
in  passing  a  town  crossing  at  the  rate  of 
thiTt7-flvB  miles  an  hour  is  one  of  the  ingredi- 
ents of  negligence  charged  against  defendant 
ity  plaintiff,  who,  after  having  looked  and  lis- 
tened for  an  approaehicg  train,  was  injured 
by  00  Ilia  ion  of  the  "wild"  locomotive  with 
the  rear  end  of  his  wagon;  Held,  that,  under 
the  circumstances  of  the  eaae,  the  rate  of 
apeed  of  the  engine  waa  a  question  of  fact  for 
the  jury,  and  not  of  law  for  the  court. — 
Wjckoff  V.  Southern  Pacific  Co.,  4  Cal.  App. 
94,  87  Pae.  £03. 

[e]  In  an  action  for  damages  arising  from 
the  alleged  negllgencs  of  the  defendant  in 
causing  a  backing  ear  to  collide  with  plain- 
tiff's  Djcyele,  to  bis  injury,  without  warning, 
while  he  was  crossing  the  track  thereon,  when 
it  appears  that  the  jury  were  justified  in  find- 
ing from  the  evidence  that  there  was  no  light 
on  the  moving  car,  and  that  no  warning  was 
given  of  its  approach  in  any  manner  until 
plaintiff  was  in  auch  close  proximity  to  it 
that  when  he  saw  it  backing  he  could  not 
with  ordinary  care  avoid  injury,  and  it  also  ap- 
pears that  before  plaintiff  attempted  to  eross 
the  track  he  looked  and  listened  and  saw 
and  heard  bo  car  approaching,  though  he 
did  not  stop  while  doing  eo,  the  question  of 
his  contributory  negligence  was  one  of  fact 
for  the  jury, — Antonian  v.  Southern  Pacific 
Co.,  9  Cal.  App.  71i,  100  Pac  877. 

[f]  While  it  is  true  that  the  plaintiff  in 
crossing  the  railroad  track  may  not  rely 
upon  the  essamption  that  the  railroad  com- 
pany will  not  be  guilty  of  negligence,  and 
that  its  negligence  will  not  absolve  him  from 
the  doty  to  eierciae  the  usual  and  ordinary 
precautions  required  of  a  person  about  to 
eroaa  a  railroad  track,  yet  all  the  circum- 
stances may  be  consider cd  by  the  jury,  in- 
cluding those  pointing  to  the  defendant's  neg- 
ligence— not  as  eieuaing  contributory  negli- 
gence on  plaintiff's  part,  but  as  tending  to 
explain  his  conduct,  of  which  the  jury  are  to 
determine  whether  or  not  it,  in  fact,  con- 
stitutes contributory  negligence. — Antonian 
T.  Southern  Pacific  Co.,  B  CaL  App.  718,  100 
Pac.  877. 

S  48.    Instmctlons. 

[a]  An  instruction  as  to  the  "last  clear  op- 
portunity" was  wholly  inapplicable  where 
there  was  nothing  in  the  evidence  to  support 
It,  It  Is  essential  to  the  applicability  of  the 
doctrine  of  later  negligence  of  the  engineer 


that  he  must  have  been  aetuallj  aware  of 

SlaintiCTs  danger  in  time  to  have  obviated 
;;  and  where  the  evidence  ahows  that  after 
his  discovery  of  pUintifTs  peril  and  inatten- 
tion to  danger  the  engineer  did  all  he  could 
to  prevent  the  accident,  no  later  negligenu 
on  his  part  existed. — Jan  sen  v.  Southern 
Pacific  Co.,  &  Cal.  App.  12,  SB  Pae.  616. 

tb]  In  an  action  to  recover  for  injuries 
eged  to  have  been  sustained  by  defendants' 
train  while  plaintiff  was  erouing  the  trsck, 
where  the  evidence  clearly  shows  that  if 
plaintiff  and  defendant  were  both  negligent, 
their  negligence  was  contemporaneous  and 
concurrent,  and  extending  up  to  the  very 
time  of  the  accident,  an  instruction  to  the 
effect  that  if  the  juiy  believe  that  plaintiff 
did  not  exercise  Teas  unable  and  ordinsrf 
care  to  prevent  the  injury  he  cannot  recover, 
notwithstanding  defendant's  negligence,  do- 
less  it  was  gross,  willful  and  intentional,  ii 
not  objectioQ^ible,  for  not  ueing  the  wordi 
"proximate  contributory  negligence,"  n 
""'  -'-■»--   ■•--   role  of  "th<  '"   '     ' 

V.   Sou  the 
Csl.  App.  12,  SB  Pae.  616. 

[el  An  instruction,  based  upon  pertinent 
evidence  as  to  the  attempt  of  plaintiff  to 
eross  when  the  train  was  at  a  standatill,  snd 
as  to  her  inability  to  control  her  horse,  wben 
the  train  was  suddenly  backed,  to  the  effect 
that  the  law  imposed  upon  the  servants  of 
the  defendant  the  duty  to  keep  a  lookont, 
nnd  to  observe  and  ascertain  whether  the 
crossing  was  clear,  and  that  if  thev  failed  t« 
do  so,  and  the  plaintiff  was  thereby  injured 
without  fault  on  her  part,  their  ver<lict 
should  be  for  the  plaintiff,  was  correetl? 
given. — Zipperien  v.  Southern  Pacific  Co,  7 
Cal.  App.  206,  B3  Pac.  104S. 

[d]  Held,  that  the  charge  of  the  court  was 
proper  as  to  the  duty  of  the  defendant  with 
regard  to  public  crossings;  and  that  the  un- 
contradicted evidence  in  the  record  rendered 
inapplicable  instructions  requested  by  the  de- 
fendant relative  to  the  duty  of  one  approach- 
ing the  track,  when  the  view  is  unobstructed. 
Vance  v.  Atchison  etc.  Ey.  Co.,  9  CaL  App. 
20,  93  Pae.  41. 

[e]  Held,  that  in  considering  whether  the 
instructions  were  inconsistent  with  the  (gen- 
eral verdict,  they  must  be  construed  together 
aa  a  whole,  and  that,  so  taken,  they  were  not 
inconsistent  with  the  general  verdict;  anj 
that  mere  hypothetical  instructions,  that  if 
the  jury  believe  from  the  evidence  that  plain- 
tiff could  have  stopped  instantly  whan  the 
train  was  in  view  of  him,  or  when  he  could 
have  seen  it,  he  waa  guilty  of  eontrihutor; 
negligence  in  not  doing  so,  are  not  ineoosist- 
ent  with  the  general  verdict,  which  toaai 
from  the  evidence  that  defendant  was  not  in 
view  of  the  backing  car  untl]  hia  front  wbeel 
waa  npon  the  track,  and  that  ontil  then  he 
had  no  reason  to  anticipate  its  preaence,  and 
that  then  to  have  stopped  instantly  would 
have  meant  certain  injury,  if  not  death;  and 
that  there  was  no  contributory  negligence  of 
plaintiff,  as  a  matter  of  fact. — Antonian  v. 
Southern  Pacific  Co.,  9  Cal.  App.  TIS,  100 
Pac  877. 
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[i]  Upon  appeal  iiom  t  jnilgment  rendered 
for  plaintiff  in  an  action  by  a  father  to  ra- 
uvei  damages  for  death  of  bis  minor  son, 
alleged  to  have  been  caused  by  the  negligence 
of  the  defendaot  in  a  callieion  at  a  railroad 
erasaing,  where  there  wai  a  conflict  in  the 
eridenee,  in  view  of  the  verdict  and  the 
order  of  the  eoart  denying  a  neir  trial,  the 
troth  of  the  evidence  most  favorable  to  plain- 
tiff mast  b«  asmmed  in  determining  whether 
the  evidence  was  aoffident  to  sapport  a  find- 
ing that  defendant  wa«  niilty  of  neglieeoce. 
Bilton  T.  Southern  Paeiflo  Co.,  148  Cal.  413, 
83  Pac.  440. 

[b]  The  qnestion,  "What  precaution,  if  any, 
did  the  engineer  take  to  atop  the  train  and 
prevent  the  aeeidenti"  might  properly  have 
been  allowed;  bnt  where  the  conductor  and 
engineer  had  already  fully  testified  as  to 
what  the  engineer  did,  and  when  he  did  It, 
the  ruling  of  the  conrt  against  the  qaestion 
ta  not  gronnd  for  reversal.— Jolmaon  ▼.  Center, 
4  Cal.  App.  616,  S8  Pao.  727. 

B.    ZNJUBIES  TO  PERSONS  ON  OB  NEAB 

TRACKS. 
CAKE  BEQUTRED  ASD  LIABILnT  AS  TO  FEB- 

fiONS  ON  OB  KEAB  TRACKS.  |  SO. 
ACriONa  FOR  IKJITEIES  IN  GENERAL,  |  S4. 
PLEADING  AND  EVIDENCE,  |  55. 
QUESTIONS  FOB  JDBY,  1  SB. 

I  60.  Cue  Baqolnd  and  LlaUIltr  u  to  Per. 
was  on  or  Neu  Tracks. 

[aj  The  ono  who  has  the  last  dear  oppor- 
tanity  to  avoid  the  injary  is  respoosible 
therefor,  whether  it  be  the  defendant  or  the 
deeeaaed,  and  where  the  defendant  could  not 
havtt  anticipated  that  the  deceased  wo  aid 
attempt  to  move  around  a  baching  traif,  the 
motion  of  which  she  could  clearly  see,  the 
principle  applied  to  the  deceased. — Mattesoo 
V.  Sontbem  Pacific  Co.,  8  Cal.  App.  SIS,  92 
Pac  101. 

[b]  The  right  of  a  driver  of  a  horse  and 
bn^7  on  a  public  highway  near  a  railroad 
track,  to  the  use  of  an  unobBtmeted  highway 
as  against  a  steam  railway  company,  is 
equal  to  that  of  the  railway  company  to  use 
its  track  in  its  unial  and  cnstomary  manner. 
It  is  negligence  for  the  railway  company  to 
obatmct  part  of  the  highway  with  a  large 
wood-pile,  and  in  doing  so  it  ought  reasonably 
to  anticipate  that  horses  on  the  highway 
msT  become  frightened  by  passing  trains, 
and  may  eanee  a  collision  of  a  wagon  or 
buggy  therewith,  to  the  injury  or  death  of 
the  driver. — Williams  v.  San  Francisco  etc 
By.  Co,  6  Cal.  App.  716,  B3  Pae.  1E2. 

§  54.    Actlims  for  Injoilea  In  GeneraL 

[a]  In  an  action  for  death  caused  by  the 
alleged  negligence  of  the  railway  company  in 
obstructing  the  highway  with  such  wood*pile, 
where  it  appears  that  the  frightening  and 
apeeding  of  the  horse  driven  hj  the  deceased 
waa  by  reason  of  a  passing  train  going  in  the 
same  direction  toward  the  wood-pile,  and  that 
the  collision  of  the  buggy  therewith  resulted 
in  immediate  death,  the  negligence  of  the  do- 


fesdant  in  obstmeting  the  highway,  and  not 
the  mere  fright  of  the  hone,  was  the  proxi- 
mate canae  of  the  death. — Williams  v.  San 
Francisco  etc  By.  Co.,  6  Cat  App.  71S,  B3 
Pae.  1S2. 

§  C6.    Pleading  and  Erldenc*. 

Sa]  Error  in  excluding  evidence  as  to 
lether  ■  witness  for  plaintiff  saw  any  per- 
son on  the  end  of  the  train  with  a  lantern 
was  not  prejudicial  where  the  witness  had 
testified  that  he  eonid  not  observe  anyone  on 
the  train,  unless  he  waa  close  np,  and  that 
he  did  not  know  that  the  caboose  car  was  on 
the  train,  and  saw  no  light  anywhere. — Mat- 
teson  V.  Southern  Pacific  Co.,  6  Cal.  App.  318, 
02  Pac  101. 

[b]  Where  the  only  Issue  was  as  to  light* 
on  the  rear  car,  the  exclusion  of  evidence  as 
to  lights  on  any  of  the  cars  was  not  srroneons, 
where  the  witness  was  permitted  to  testify 
aa  to  lights  on  the  rear  car. — Uatteson  v. 
Southern  PaeiAc  Co.,  6  Cal.  App.  318,  92  Pac 
101. 

[c]  The  exclusion  of  evidence  as  to  whether 
an  alarm  bell  could  be  heard  at  the  residence 
of  the  deceased  was  not  material,  where  it 

.  admitted   that   no   alarm   bell  waa  rnng, 


Southern  Pacific  Co.,  4  Cal.  App.  318,  B2  Pac 


%  66.    -—  Qnwtlona  for  Tory. 

[a]  The  negligence  of  the  defendant,  and 
the  contributory  negligence  of  the  plaintiff 
were  properly  submitted  to  the  jnry  as  ques- 
tions of  fact,  and  their  verdict  for  the  plain- 
tiff will  not  be  disturbed  upon  appeal,  where 
the  court  properly  declared  the  questions  of 
law  applicable  to  the  facts,  and  the  evidence 
tuUy  supports  the  verdict. — Williams  v.  San 
Francisco  ate.  By.  Co.,  6  Cal.  App.  7IS,  93 
Pac.  122. 


S  67.    Effect  of  Stock  Z>awB  or  Fmco  Laws. 

[a]  In  the  code  provisions  as  to  "animals 
killed  or  maimed  npon  their  line  of  road  which 
passed  through  or  along  the  property  of  the 
owner  thereof,"  the  word  "along,"  as  used  in 
the  statute,  means  "adjoining,"  and  implies 
contact,  and  does  not  express  the  general 
sense  of  mere  passing  along  parallel  with  the 


tb]  The  railroad  fence  law  of  this  state 
embodied  in  section  485  of  the  Civil  Code, 
requiring  railroad  companies  to  fence  their 
track  or  right  of  way  on  both  sides  thereof, 
and  making  them  liable  for  the  value  of 
domestic  animals  killed  or  maimed  upon  their 
line  of  road  which  passes  through  or  along 
the  property  of  the  owner  thereof,  is  intended 
solely  for  the  benefit  of  the  owner  or  lessee  of 
land  adjoining  the  right  of  way,  and  their 
liability  therefor  is  limited  to  the  case  where 
the  animals  killed  belonged  to  the  owner  of 
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saeh  ftdjacent  land,   ot   to   a  lessee  thereof 

wko  has  meh  ownenhip  as  to  be  within  th« 

benefit   of   the   statute.— Bart ee   t.   Southern      App,   400,  84  Pac.   350, 

Faeifie  Co.,  9  Cal.  App.  4ST,  90  Fae.  541. 

§  68.  Fencaa,  Cattle-gnvda,  FrlTata  Om^ 
lags  and  Gates, 
[a]  When  the  railioad  fenee  lies  along  a 
eount;  toad  which  separatea  ita  ttack  from 
the  fence  of  the  leasee  of  land  running  on  the 
other  aide  of  the  road,  the  railroad  compaDjr 
is  not  reBpausible  for  the  killiug  of  a  domeetie 
animal  belonging  to  sneh  leasee,  whieh,  In  ad- 
dition to  escaping  his  own  fences,  had  croESed 
the  road  and  escaped  upon  the  track  through 
a  defectre  fence  constructed  hj  the  railroad 
company. — Baibee  v.  Southern  Facific  Co.,  9 
Cal.  App.  457,  09  Pac.  541. 

§  01.    ActloBB  for  Injnzlflt  U  *ii<mfti»- 

[a]  The  railroad  eompanf  is  liable  for  the 
killing  of  a  bull  belonging  to  the  oirner  which 
was  killed  at  a  railway  crossing  owing  to  its 
negligence  in  not  sounding  a  whistle  or  ring- 
ing a  bell  at  such  erosaing. — &irbee  t.  South- 
ern Pacific  Co.,  9  Cal.  App.  457,  SS  Pac.  541. 

0.    FIEE8. 
§  62.    Can  Beqnlred  and  LiabUltr, 

[a]  If  the  defendants  negligently  allowed 
combustible  material  to  accumulate  upon 
their  track  and  right  of  way  and  a  spark 
from  one  of  their  locomotives  set  it  on  fire, 
the  use  of  the  best  appliances  to  prevent  the 
escape  of  sparks  would  not  excuse  such  negli- 
gence.— McMahon  v,  Hetch-Hetchy  etc  By. 
Co.,  2  Cal.  App,  400,  84  Fae,  3S0, 


Inelade  sszusl  toteiMnrM  irtUi  a  fsaul*  wltksnl 
kar  eouiout,  or  vbata  h*i  conuat  la  sztoitad  It 
(MI  or  otitaloBd  b7  fiand,  or  wltli  a  f*B>la  vhs 
•Ulier  U  In  laot  or  li  dMmod  la  law  lueapaU*  tt 
nieh  MnMot,  and  attunpti  aad ,  assaolti  wltk  in- 
tent to  conunlt  anoli  offraau,  and  aldlac  tlanla, 
aad  oompnlalon  of  a  wonutn  to  nanr  or  to  ba  di- 

Uurafoi  and  sioandi  of   defauH;   and  piuiuki-Uiia 
and  pnalsbnent  ot  inch  acts  aa  pnbUo  offmiai. 
L  OFFENSES      AND      EESPQNSIBILITr 
THEREFOB,  H  1-8. 
n.  PROSECUTION  AND  PUNISHMENT,  U 
9-30. 

A.  Indictment  and  Information,  EJ  9- 
12. 


L     OFFENSES      AMP      RESFONSIBILITT 


§  67.    - —  Pleading,  Proof  and  ETldenee. 

[a]  " 

on  plaintifTs  land,  owing  to  their  alleged'  neg- 
ligence in  the  operation  of  a  railway  ao  as  to 
cause  sparks  to  set  fire  to  combustible  mate- 
rial negligently  permitted  by  them  to  remain 
on  the  track  and  right  of  way,  where  the 
lumber  company  defendant  denied  participa- 
tion in  the  operation  of  the  railway,  and  both 
defendants  took  issue  with  the  other  allega- 
tions, a  verdict  for  the  plaintiffs  must  be 
deemed  against  both  defendants  aa  joint  tort- 
feasors, and  the  judgment  mast  correspond 
therewith.  The  clerk  had  no  authority  to 
enter  judgment  on  the  verdict  against  the 
railway  company  only,  regardless  of  the  fact 
that  the  evidence  did  not  warrant  the  joint 
verdict. — McUabon  v.  Hetch-Hetchy  etc.  Rj, 
Co.,  2  Cal.  App,  400,  84  Pac.  350. 

(b]  Evidence  was  admissible  to  show  that, 
about  the  time  of  the  fire,  or  a  little  before, 
sparks  were  emitted  from  the  engiaee  of  the 
railway  company. — IfeMahon  v.  Hetch-Hetchy 
etc.  By.  Co.,  2  Cal.  App.  400,  84  Pac,  350. 

g  68.    QueBtiona  for  tlie  Jmy. 

Si]  InstructiouB  requested  by  the  defendants 
ich  entirely  ignored  the  rule  that  a  rail- 
toad  company  muat  use  reasonable  diligence 
and  care  in  preventing  a  fire  occasioned  by 
■parks   from   spreading   from   their   right    of 


BTATUTOBT  PROVISIONS,  i  a. 
PERSONS  LIABLE,  I  8^. 
WANT  OF  CONSENT  OF  FEJCALE,  I  S. 
DEFENSES,  |  8. 

S  2.    BUtDtory  Piorlslons, 

[a]  The  provision  in  section  263  of  the  Penal 
Code  that  "any  sexual  penetration,  howcTci 
slight,  *  is  sufficient  to  complete  the  crime," 
refers  to  every  definition  of  "rape"  contained 
in  section  261  of  that  code,  including  the 
offense  here  charged,  of  "rape"  by  "sexual 
intercourse  with  a  female  under  the  age  of 
sixteen  years."— People  v.  SbefSeld,  9  CaL 
App.  130,  BS  Pac.  547. 

[b]  Section  261  of  the  Penal  Code,  defining 
the  offense  charged,  is  not  uneonstitutionil 
In  making  the  act  of  sexual  intereoorae  with 
a  female  under  the  age  of  sixteen  years  a 
felony,  independent  of  whether  or  not  the 
aeonsed  intended  any  crime,  or  had  any  nstiee 
or  knowledge  of  any  fact  or  facts  which  would 
constitute  his  acta  a  crime.  In  sneb  ease,  tbe 
illegal  motive  is  present,  and  becomes  a  erin- 
inal  intent,  when  the  facts,  at  whose  peril 
he  acts,  are  shown  to  exist. — People  r. 
Sheffield,  9  Cal.  App.  130,  98  Fac  S47. 

§  3Vi.    Fonona  Xdabla. 

[a]  A  defendant  who  was  accessory  before 
the  fact,  and  aided  and  abetted  the  act  of 
sexual  intercourse  between  a  young  man  and 
his  stepdaughter  under  the  age  of  sixteen  , 
years,  was  properly  charged  and  convicted  as 
a  principal  of  the  crime  of  rape  upon  the  { 
young  gill,  under  section  971  of  the  Penat 
Code,  though  he  was  not  present  at  the  com- 
mission of  the  crime. — ^People  v.  Lewis,  9  Cal. 
App.  279,  98  Fae.  1078. 

S  5.    Want  of  Oonsent  of  Femalo. 

[a]  An  assault  with  intent  to  commit  rape 
upon  a  female  child  nuder  the  age  of  sixteen 
years  cannot  be  by  consent,  as  the  law  reaisls 
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[b}  The  pToteettoQ  of  ioeietj,  of  the  family, 
and  of  the  infant,  demandB  that  one  who  haa 
carnal  interGouiEe  with  an  Infant  shall  do  ao 
in  peril  of  the  fact,  and  he  will  not  be  heard 
agaiaat  the  evidence  to  urge  hia  belief  that 
toe  victim  of  his  outrage  had  paased  the 
period  which  would  make  hia  act  a  crime. — 
People  V.  Sheffield,  9  CaL  App.  130,  OS  Pae. 

5  8.    DefsttBOB; 

[a]  The  fact  that  a  defendant  charged  with 
an  aasaatt  with  intent  to  commit  lape  wai 
•eznally  impotent  does  not  pre  elude  a  convic- 
tion for  an  asHsult  on  the  prosecnting  wit- 
nesa,  if  bis  aete  were  Bach  as  to  create  a  well- 
founded  fear  apon  her  part  that  aach  wag  hii 
intent.— People  t.  Eradburj,  151  Cal.  875,  91 
Pae.  497. 

[b]  By  the  temu  of  soetion  1159  of  the 
Penal  Code,  every  information  charging  a 
pvblic  offense  includes  an  attempt  to  commit 
the  crime  charged;  and  nnder  an  information 
charging  the  defendant  with  the  crime  of 
rape  upon  a  female  under  the  age  of  sixteen 
;eara,  a  verdict  may  be  rendered  convicting 
the  defendant  of  an  attempt  to  commit  rape, 
though  it  be  not  charged  that  the  rape  was 
aecompliehed  by  force  and  violence  and 
against  the  will  of  the  female. — People  t.  Ah 
Lnng,  2  Cal.  App.  276,  93  Pae.  296. 

[e]  Where,  while  attempting  to  CDnsnmmBte 
the  ofFense,  the  hnaband  escaped  hy  jumping 
through  a  window,  the  fact  that  the  defend- 
ant then  abandoned  the  nndertaking  in  no 
wise  affects  the  case. — People  t.  Bowman,  6 
Cal.  App.  749,  93  Pae.  1G8. 

n.   PBOSEcnnoN  aitd  ptthishuent. 

A.  INDICTMENT  AND  INTOEMATION. 
S  9.    Beqnlsltea  and  Sufficiency  In  GeneraL 

[a]  An  ioformation  for  rape  committed  upon 
a  female  under  the  age  of  sixteen  years,  which 
charges  that  the  offense  was  committed  "ou 
or  about"  a  ej^ciSed  date,  within  the  time 
limiied  for  filing  the  information,  is  suffi- 
ciently definite  ae  to  time,— People  v.  Shef- 
field, 9  Cal.  App.  130,  98  Pae.  S4T. 

[b]  It  is  Enfflcient  that  the  information  al- 
leges that  the  female  under  sixteen  years  of 
age,  with  whom  sexual  intercourse  was  had 
by  defendant,  was  not  at  the  time  the  wife 
of  the  defendant;  and  it  is  not  required  that 
it  should  aver  that  she  had  never  been  mar- 
ried to  another  person.  The  ofifense  is  com. 
plete  under  the  statute,  even  though  the 
temale  may  have  been  at  the  time  of  the 
offense  the  wife  of  another. — People  v,  Shef- 
field, 9  Cal.  App.  130,  98  Pae.  547. 

[c]  An  information  for  rape  under  section 
2til  of  the  Penal  Code,  which  does  not  aver 
that  it  was  accomplished  with  a  female  "not 
the  wife"  of  the  defendant,  does  not  state 
a  public  offense.  Such  allegation  is  necessary 
because  it  is  part  of  the  definition  of  the 
rrime.— People  t.  Miles,  D  Cal.  App.  312,  101 
Fac.  525. 


S  11.    Asutdt  with  Inteut  to  Bafo. 

[a]  Under   an   information   for   an   usanit 

-ith  ir' 

an  assaalt  mar  b{ 

151  Cal.  876,  91  Pae.  497. 

[b]  An  information  charging  an  assault  with 
inteut  to  commit  rape  upon  a  female  child 
of  the  age  of  six  years,  wnich  states  the  acta 
constituting  the  offense  in  ordinary  and  con- 
cise language,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding 
to  know  what  was  intended,  is  sufficient. — 
Feopla  T.  Collins,  5  Cal.  App.  854,  91  Pae 
158. 

[c]  The  erims  of  an  assault  with  intent  to 
commit  rape  being  based  npon  a  different  sec- 
tion of  the  Penal  Code,  which  contains  no 
exception,  It  is  sufficient  to  charge  that  offense 
in  tne  language  of  the  statute  deflning  it, 
without  a  negative  allegation. — People  r. 
UUei,  9  Cal.  App.  812,  101  Pae.  525. 

B.    ETIDENCB. 

ADUIS8ISILITT  IN  CIBHEBAL.  i  IS. 

-  ACTS  AND  CONDUOT  OF  PAKTIES  PBIOB 
TO  COMMISSION  OF  ASBAOLT,  1 1*. 

OHASACTER,    OONDDOT   AND  HABITS  OT 

FEMALE,  }  IS. 

CHARACTEB,      HABITS      AND      DEOLABA- 

TI0N8  OF  AOCUaED.  1 1«. 

-  PHYSICAL  CONDITION  OP  PASTIES.  |  IT. 

PERSONAL  RELATIONS  OF  PARTIES.  }  IS. 

-  COMPLAINTS,   ACTS  AND  DEOLABATIONS    - 
or  FEMALE,  I  IS. 

FAILURE  OF  FEMALE  TO  OOMFLAIH  AND 

EXPLANATION  THEREOF,  |  30. 

WEIQHT  AND  SDFFICIENOY  IN  GENERAL,  1  31.    ' 

FEMALE  UNDER  AGB  OP  CONSENT,  |  23. 

ATTEMPT  OR  ASSAULT  WITH  INTENT  TO 

COMMIT  RAPE.  I  23. 

CORROBORATION  OF  PEMALB,  I  M. 

§  13.    AdmlasibUitjr  In  Qweral. 

[a]  The  determination  of  the  judge  of  the 
trial  court,  upon  an  objection  to  the  compe- 
tency of  the  child  upon  whom  the  assault 
was  committed  as  a  witness,  in  favor  of  her 
competency,  is  not  a  matter  for  review,  un- 
less the  abuse  of  discretion  is  very  clear. 
Altfaongh  permitted  to  testify,  the  jury  would 
donbtlees  take  into  consideration  the  imma- 
turity of  the  child's  mind  in  passing  uuon 
the  weight  of  its  testimony. — People  v.  Fer- 
nandez, 4  Cal.  App.  314,  87  Pae.  1112. 

[b]  The  commiFsion  of  a  like  prior  offense 
by  aiding  and  abetting  the  same  crime  be- 
tween the  same  parties  in  furtherance  of  the 
same  design  to  promote  such  sexual  inter- 
course was  admissible  against  the  defendant. 
People  V.  Lewis,  0  Cal.  App.  279,  SS  Pae.  107S. 

g  14.    Acts  and  Oondoct  of  Parties  Frloi 

to  Oommlaslon  of  Assanlt. 

[a]  Evidence  was  admissible  to  show  the 
action  of  the  defenclant  and  his  association 
with  the  prosecutrix,  and  that  he  occupied  a 
room  which  was  found  locked. — People  t. 
Ah  Lung,  3  Cal.  App.  278,  83  Pae.  296. 

[b]  Upon  a  prosecution  for  an  attempt  to 
commit  rape  upon  a  girl  under  the  age  of 
consent,  it  was  not  error  to  permit  the  prose- 
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enting  wItnMS  to  testifj  to  atatamenta  nude 
bj  tne  defendaatc  u  to  his  relatioiiB  with 
other  7oiiiig  girts  a  few  mlnntes  before  the 

Eerformanee  of  the  eriminal  act.— Pooije  v. 
>avis,  e  Cal.  App.  229,  01  Fae.  810. 


S  IS. 


-  Chttttiettx,  Ooddaet  and  HaUta  of 


[a]  ITpon  a  proieentioD  for  rape  by  Boznal 
intercourse  with  a  girl  onder  sixteen  ^ears  cf 
age,  it  was  prejudicial  error  to  lef nse  to  allow 
tho  defendftnt  to  show  upon  crou-examina- 
tion  of  the  proEectitTix,  as  affecting  faer  ered- 
ibititj,  that  at  the  time  of  maJiiiig  the  com- 

Elaint  she  was  nndeT  arrest  for  Tagraney,  and 
sd  been  threatened  with  imprisDnment  if 
she  did  not  ewear  to  the  complaint,  and  that 
-acting  under  fear  thereof  she  was  indaced  to 
swear  thereto. — People  t.  Mitchell,  S  CaL 
App.  49,  89  Pae.  853. 

[b]  It  was  error  for  the  court  to  refuse  to 
allow  the  defendant  to  cross-examine  the 
prosecutrix  em  to  whether  she  did  not  hsTO 
the  Tenereai  ehanoraids  at  the  dat«  of  the 
alleged  offense,  and  as  to  whether  she  had 
not  had  prior  sexual  intercourse  with  manj 
other  persons,  and  as  to  when  she  had  first 
told  of  having  bad  sexual  intercourse  with 
the  defendant. — People  t.  Ah  Lean,  7  Cal. 
App.  626,  95  Pae.  380. 

S  16.    Obaracter,  Hablta    and    Dadank 

tlou  of  AocQsed. 
[a]  In  a  piosecntion  for  rape  npon  a  girl 
thirteen  years  of  age,  the  corpus  deiieti  hav- 
ing  been  established  by  independent  evidence, 
the  defendant's  admissions  to  the  effect  that 
he  could  go  to  faer  bedroom  and  have  inter- 
conrse  with  her  at  any  time,  without  hor 
parents  hearing  him,  or  having  knowledge  of 
the  fact,  are  sufficient  to  sustain  a  eonvietion. 
People  V.  Darr,  3  CaL  App.  SO,  84  Pac.  457. 

S  17.    Physical  aotUUtlon  of  FuUes. 

[a]  Though  penetration  is  not  an  element  of 
the  crime  of  which  defendant  was  convicted, 
the  testimony  of  a  physicisn  that  on  an  exam- 
ination of  the  prosecutrix  six  months  after  the 
alleged  offense  her  hymen  was  found  ruptured, 
was  relevant  and  competent  as  tending  in 
some  degree  to  prove  the  crime  charged  in  the 
information,  and  its  admission  was  harmless, 
in  view  of  the  verdict. — People  v.  Ah  Long, 
2  Cal.  App.  STS,  83  Pae.  296. 

[b]  Upon  the  trial  of  the  proseeotion  for 
rape,  it  was  error  for  the  court  to  refuse  to 
permit  the  defendant  to  prove  that  at  the 
time  of  the  alleged  offense  the  prosecutrix 
was  afflicted  with  venereal  chaneToids;  that 
she  had  had  promiseiions  intercourse  with  a 
great  nnmber  of  other  persons  before  that 
time,  and  that  the  defendant  ho*  never  in 
his  life  had  that  disease. — People  ▼.  Fong 
Chong,  S  Gal.  App.  587,  91  Pac.  105. 

§  IS.    Personal  Belattotu  of  Partlea. 

[a]  In  a  prosecution  for  rspe  upon  s  female 
child  under  the  age  of  consent,  evidence  of 
acts  of  lascivious  conduct  and  of  sexual  in- 
tercourse, showing  an  uninterrupted  and  inti- 
mate adulterous  relation  for  several  years, 
both  prior  and   subsequent   to   the   particular 


act  charged  in  the  Information,  Is  a(tmiss:b1e. 
People  V.  Morris,  S  CaL  App.  1,  84  Pae.  4S3. 
[b]  Where  only  one  act  of  sexual  intereonrse 
Is  charged  in  the  indictment,  on  a  specified 
date,  it  was  error  to  allow  the  proseestrii 
to  testify  as  to  prior  acts  of  sexnal  intei- 
eonrse  by  the  defendant  with  her. — Feopls  t. 
Ah  Lean,  7  Cal.  App.  826,  95  Pac.  380. 


[a]  On  a  trial  for  rape,  where,  on  the  cross- 
examination  of  the  prosecutrix,  the  fact  was 
elicited  that  she  had  charged  another  person 
with  the  offense,  she  may  be  asked  on  redi- 
rect examination  to  explain  her  reasons  for 
SO  doing. — People  t.  Darr,  8  Cal.  App.  50, 
M  Pac  457. 

fb]  While,  as  a  rule,  the  mere  fact  of  com- 
plaint by  the  proseentrix  is  admissible  as 
original  evidence,  upon  a  proseeutioa  for 
rape,  the  reason  for  admittiiw  meh  proof  is 
lacking  where  the  one  to  whom  the  state- 
ment was  made  witnessed  the  offense.  In  no 
case  is  hearsay  evidence  admissible  from 
statements  of  the  prosecutrix  as  to  the  details 
of  the  offense  or  the  name  of  the  accused, 
and  it  ia  error  to  allow  sueh  evidence  over 
specific  objection  to  Its  incompetency,  s* 
hearsay. — People  v.  Fernandez  4  Cil.  App. 
314,  87  Pac  Ills. 

fc]  Where  the  rape  was  committed  upon  a 
ehUd  five  years  of  age  who  was  ineompetest 
to  testify,  and  the  child  became  infected 
with  a  venereal  disease  as  the  result  of  the 
rape,  the  complaint  of  pain  by  the  ehild,  and 
as  to  the  cause  of  it,  was  not  too  remote 
under  the  circumstances.  The  rule  of  cor- 
roboration does  not  apply  where  the  child  it 
of  too  tender  an  age  to  testify. — People  v. 
Bianchino,  5  Cal.  App.  S33,  91  Fae.  112. 

[d]  The  complaint  of  rape  which  the  law 
permits  to  be  introduced  in  evidence  ia  one 
which  follows  so  closely  upon  the  occnrrence 
as  to  be  practically  the  first  opportnnity  avail- 
able to  tell  one  in  whom  the  victim  has  con- 
fidence. What  she  may  say  then  immediately 
is  hearnny,  but  the  act  of  complaining  to  or- 
iginal evidence.  The  same  rule  is  applied 
to  those  cases  In  which  the  female  child  is 
under  the  age  of  consent. — People  v.  Oon- 
aalez,  6  Cal.  App.  255,  91  Pac  1013. 

[e]  The  complaint  of  the  ehild  made  to  her 
mother  upon  her  return  home  a  month  and 
a  half  after  the  occurrence  testified  to  by 
her  was  improperly  admitted  in  evidence. — 
People  T.  Gonzales,  6  Cal.  App.  255,  91  Pac 
1013. 

[f]  It  was  proper  on  redirect  examination  to 
rebut  the  inference  of  subsequent  lewd  con- 
duct of  the  prosecutrix  in  being  on  the  street 
before  arrest,  elicited  on  croBS-examination, 
in  order  to  show  that  her  condition  testified 
to  by  a  physicisn  might  have  been  caused  by 
other  lewd  conduct,  bj  testimony  that  before 
arrest  she  left  her  home  beca'uae  she  waa 
worried  end  waa  going  to  drown  herself,  when 
she  waa  arrested  and  made  the  complaint 
against  defendant  to  the  arresting  officer. — 
People  V.  Corey,  8  Cal.  App.  720,  97  Pae.  907. 
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[g]  The  nsponie  to  a  qoMtlon  as  to  the      leemi  imperatlTe  that  «Teiy  element  of  the 
cause  of  her  wony,  when  KoiDg  to  drown  her-      --'— -     ■      ■■•   ■- -     ■  -•      _    >    . 
•elf,  "I  waa  afraid  I  was  in  a  familT-  waj,  ao  . 

I  nm  away,"  was  ioeompetent  opinion  evi-  Bl  Fae.  1013. 
denes  of  the  prosecntrix,  offered  in  improper 
corroboration  of  the  case  for  the  people,  and 
which  tnigfht  have  ^eat  weight  with  the  jury, 
and  it  was  projndieial  error  to  refuse  a  mo- 
tion to  strike  it  oat. — People  ▼.  Corey,  8  Cal. 
App,  720,  97  Pae.  907. 


§  20.     ■• Faanro   of  Bemsle  to  Complain 

and.  Explanation  niereof . 

[a]  It  was  error  for  the  court  to  refnse  to 
permit  the  defendant  to  prove  that  the  girl 
made  no  ootery,  and  that  she  was  kept  un- 
der imprisooment,  and  was  allowed  to  see  no 
one  bat  the  sheriff  and  bis  deputies,  and  the 
district  attorney  and  his  deputies  and  detec- 
tives. Such  teetimany  shonld  have  been  al- 
lowed aa  aOeetine  the  eredibtlity  of  the  wit- 
nesa. — People  v.  Fong  Cbong,  5  Cal.  App.  587, 
«1  Pae.  105. 

[b]  TJpoD  the  trial  of  a  defendant  charged 
with  rape,  in  having  seznal  intercourse  with 
a  girl  under  sixteen  years  of  age,  where  on 
cross-examination  the  defendant  elicited  the 
fact  of  a  delayed  complaint  made  to  a  police 
sergeant,  when  she  was  arrested  on  the  street 
in  the  early  morning  three  weeks  after  the 
alleged  offense,  the  repetition  of  evidence  on 
re -examination  that  she  then  for  the  first  time 
complained  to  the  arresting  officer  that  she 
bad  been  ravished  by  the  defendant  would 
not  prejudice  the  defendant. — People  v,  Corey, 
8  C^.  App.  720,  97  Pae.  907. 

§  21.     Weight  and  BnlBclency  In  a«neraL 

[a]  The  facts  that  the  parties  occupied  the 
same  room  and  were  the  only  occupants  of 
the  honse  in  which  they  were  living,  and 
bad  previonsly  been  guilty  of  a  long  course 
of  adnlterouB  cohabitation,  are  insufficient  of 
themselves  to  warrant  a  eonvietion  for  the 

Krtiealar  act  charged  in  the  information. — 
opla  T.  Morris,  3  Cal.  App.  1,  84  Pae.  163. 


§  22.    Female  Under  Age  of  Consent. 

[a]  Upon  the  trial  of  a  defendant  charged 
with  rape  by  sexual  intercourse  with  a  girl 
under  toe  age  of  sixteen  yoare,  evidence  that 
after  the  alleged  date  the  prosecutrix  had 
venereal  chancroidB  could  not  tend  to  prove 
sexual  intereonrse  with  the  defendant,  with- 
out proof  that  he  then  had  the  same  disease, 
and  where  it  appears  that  he  never  had  soch 
disease^  doubt  is  cast  by  said  evidence  as 
to  the  identity  of  the  defendant  sa  being  the 
person  guilty  of  the  offense  charged. — People 
V.  Ah  Lean,  7  CaL  App.  626,  95  Pae  880. 

S  23.    Attempt  or  Ananlt  with  Intent 

to  Commit  Bape. 

[a]  Held,  that  the  acta  committed  by  de- 
fendant amounted  to  an  attempt  to  commit 
rape,  and  was  not  a  lascivious  act  within  the 
meaning  of  section  288  of  the  Penal'  Code, 
which  refers  only  to  acts  of  a  lascivious  char- 
acter, which  do  not  amount  to  a  crime  as 
defined  by  other  sections  of  the  Penal  Code. 
People  V.  Davis,  S  Cal.  App.  22»,  91  Pae.  810. 

[b]  Upon  a  prosecution  for  an  assault  with 
Intent  to  commit  rape,  where  the  evidence 
shows  an  assault,  attended  with  force  and 
violence,  npon  a  wife  in  bed  with  her  hus- 
band, with  a  threat  to  kill  them  both  if  tbey 
did  not  keep  a  blanket  over  their  faces  which 
the  defendant  had  put  over  them  with  the 
declared  intent  to  have  sexual  intercourse 
with  the  wife,  and  every  act  and  circum- 
stance surrounding  the  transaction  is  incon- 
sistent with  any  inferenee  other  than  an  in- 
tent on  the  part  of  the  defendant  to  use  sncb 
force  and  violence  as  he  might  deem  neces- 
sary to  the  accomplishment  of  hia  cxpreased 
purpose,  the  evidence  is  sufficient  to  sustain 
a  verdict  of  guilty  of  the  oSense  charged, — 
People  V.  Bowman,  6  Cal.  App.  749,  B3  Pae. 


tion  of  fact,  and  may  be  proved  by  inferenee 
from  the  acts  and  conduct  of  the  defendant, 
and  the  eirenmstanees  of  the  ease. — People  v. 
Collins,  S  Cal.  App.  654,  91  Pae.  158. 

[e]  Where  there  was  no  direct  evidence  that 
the  girl  was  not  the  wife  of  the  defendant, 
and  all  the  testimony  for  the  prosecation 
might  be  true,  and  a  marriage  might  exist, 
which  would  not  be  void,  but  only  voidable 
nnder  our  statute,  indirect  evidence  by  way  of 
inferenee  that  she  is  not  the  defendant's  wife 
is  inaufficient,  especially  where  the  testimony 
for  conviction  is  not  satisfactory. — People  v. 
Oonsalez,  6  CaL  App.  256,  91  Pae.  1013. 

[d]  Where  the  sole  evidence  of  the  commis- 
aion  of  the.  crime  of  rape  rests  upon  the  tes- 
timony of  a  child  who  says  the  act  was  com- 
mitted while  she  was  asleep;  that  she  woke 
np  and  found  that  something  was  inserted  in 
ber  body  wrong,  and  the  defendant  was  at 
the  foot  of  the  bed;  that  this  was  the  only 
time  she  had  intercourse  with  the  defendant, 
tboagh  she  left  her  mother's  house  and  was 
gone  for  a  month  and  a  half  with  him,  it 

Oil.  D  If  est — ISO 


S  24.    OorroboTaUon  of  Female. 

[a]  There  is  no  absolute  nile  requiring  cor- 
roboration of  the  testimony  of  the  prosecu- 
trix, and  corroborative  evidence  need  not 
tend  directly  to  connect  the  defendant  with 
the  offense  charged;  and  though  the  testi- 
mony of  the  prosecutrix  be  contradictory,  and 
the  corroboration  slight,  appellate  courts  will 
not  interfere,  unless  the  preponderance  of 
evidence  against  the  verdict  makes  reversal 
a  duty. — People  v.  Ah  Lung,  2  Cal.  App.  278, 
83  Pae.  296. 

[bj  Where  the  prosecutrix  was  a  child  of 
tender  years,  no  question  of  force  or  consent 
arises  as  essential  to  the  crime;  and  no  fact 
to  which  the  child  could  testify  could  be  cor- 
roborated by  her  hearsay  statements  beyond 
the  fact  of  the  complaint,  if  any  camplaint 
can  be  said  to  have  been  made. — People  v. 
Fernandez,  4  Cal.  App.  314,  S7  Pae.  II12. 

[cj  Where,  upon  a  conviction  of  rape,  the 
testimony  of  the  prosecutrix  to  the  commis- 
sion of  the  crime,  though  containing  some  in- 
consistencies and  particular  statements  bard 
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to  credit,  tra*  not  Inliareiitlf  improbable,  and 
showed  brntal  ontragei  of  h«r  peraon,  and 
waa  corroborated  b;  her  phyBloal  condition 
when  fonnd  In  ber  room  bj  police  offieeri  vith 
defendant  and  bia  aaeoeiates,  who  were  imme- 
diately eharged  by  her  with  the  crime  in 
their  pretence,  to  which  no  reply  was  made, 
the  verdict  of  conviction  is  laffieiently  anp- 

Sorted.— People  v.  CaolSeld,  T  CaL  App.  056, 
5  Fae.  aee. 

C.    TEIAL  AND  EBVIBW. 
S  26.    AppaaL 

[a]  Where  the  bill  of  exceptions,  upon  m 
conviction  for  rape,  states  that  the  evidence 
of  the  progecnting  witness  "that  she  was  not 
married  and  was  not  the  wife  of  the  defend- 
ant" was  all  the  testimony  to  support  the 
allegation  in  the  indictment  that  she  was  not 
the  wife  of  the  defendant  at  the  time  of  the 
alleged  offense,  but  elsewhere  contradictorily 
states  "that,  upon  the  trial  of  the  said  canse, 
evidence  was  introduced  for  the  people  in 
support  of  the  facts,  averments  and  allega- 
tions of  the  indictment,"  error  does  not  clearly 
appear,  and  nnder  the  preeumptioD  in  favor 
of  the  regularity  of  the  proceedings  in  the 
eonrt  below,  the  bill  of  exceptions  fails  to 
show  that  the  evidence  Is  insufficient  to  prove 
that  the  prosecuting  witness  was  not  the  wife 
of  defen^jDt  at  tbe  time  of  the  alleged  of- 
fense.—People  V.  Beatty,  4  Cal.  App.  *09,  88 
Pac.  377. 

[b]  Held,  that  the  refusal  of  the  court  to 
allow  defendant's  physician  to  examine  the 
child  was  harmless  in  view  of  the  facta. — 
People  V.  Bianchino,  S  Cal.  App.  B33,  SI  Pae. 
113. 


[a]  In  a  prosecntion  for  rape  committed  by 
aezual  intercourse  with  a  yonng  girl  under 
the  age  of  consent,  where  the  testimony  is 
conflicting  as  to  the  fact  of  such  intercourse, 
the  verdict  on  that  qiiPHtian  is  aupported. 
Tbe  probability  of  the  testimony  for  the  pros- 
ecution was  for  the  jury. — People  v.  Oonzalez, 
6   Cal.  App.  255,  91  Pac,   1013. 

[b]  The  intent  is  to  be  determined  by  and 
from  the  acts  committed;  and  it  is  a  quee- 
tion  for  the  jury  to  determine  what  mrticutar 
intent  follows  from  those  acts. — People  v. 
Bowman,  6  Cat.  App.  748,  93  Pac.  198. 

[c]  Held,  opon  a  review  of  the  evidence  in 
this  case,  which  is  a  comnanion  ease  to  that 
of  People  V.  Caulfield,  7  Cal.  App.  656,  95  Pac. 
666,  and  based  upon  the  same  state  of  facts, 
the  record  in  each  case  presenting  a  qnestion 
of  fact  for  the  jury,  the  testimony  of  the 
prosecutrix,  upon  the  authority  of  that  case 
is  sufficiently  corroborated  to  support  the  ver- 
dict, notwith standing  in  this  case  the  de- 
fense is  more  full  as  to  the  loose  character 
and  drinking  habits  of  the  prosecutrix. — Peo- 
ple V.  Scobie,  7  Cal.  App.  G39,  95  Pae.  667. 

§  28.    iDstmctlons. 

[n]  Though  the  rule  is  well  settled  that  the 
defendant  may  be  convicted  noon  tbe  uncor- 
roborated testimony  of  the  female  upon  whom 


the  aiMnlt  wai  eommltted,  yet  t&s  rale 
ehonld  be  so  stated  in  an  inatruetion  aa  not 
to  charge  with  respeet  to  matters  of  fact.— 
People  V.  Pernandea,  4  CaL  App.  814,  97  Pm. 
1112. 

[b]  Although  force  is  not  an  element  of  an 
asaault  with  intent  to  eommit  rape  upon  a 
female  nnder  the  age  of  consent,  an  instrne- 
tion  an  that  subject  should  be  snffieiently 
■pecifle  to  show  contact  of  some  sort  with 
the  child  by  tahing  hold  of  her  in  such 
manner  as  to  indicate  the  intent  to  bars 
carnal  knowledge  of  her,  though  this  intert 
may  be  judged  bj  "  "  '  "  ' 
stances. — People  v. 
314,  97  Pae.  1112. 

[c]  Where  there  is  no  evidence  in  tbe  record 
tending  to  show  that  the  proaeeuting  witness 
was,  at  the  time  of  the  alleged  offense,  mar- 
ried to  the  defendant,  be  coald  not  be  preju- 
diced by  an  instruction  that  "a  girl  under 
the  age  of  fifteen  yeara  is  IncapaUe  of  con- 
senting to  marriage,"  and  that  if  the  jury 
find  that  the  prosecuting  witness  "was  nnder 
fifteen  yeara  of  age"  at  the  time  of  tbe 
offense,  "then  I  instmct  you,  as  matter  of 
law,  that  tbe  prosecutrix  was  not  capable 
of  marrying  or  being  married  to  the  defend- 
ant,"—People  V.  Beatty,  4  Cat.  App.  409,  SS 
Pae.  377. 

[d]  There  is  no  atatntory  requirement  for  a 
cautionary  instruetioD  in  rape  eases,  as  to 
the  evidence  for  the  prosecutrix,  or  as  to 
coTToborBtion  of  her  evidence,  but  a  convic- 
tion will  be  sustained  upon  tbe  testimony  of 
the  prosecutrix  alone.  When  the  defendant 
requested  a  cautionary  instruction  as  to 
scrutinizing  tbe  evidence  of  the  prosecutrix 
with  great  care,  and  it  was  modified  by  add- 
ing "except  where  it  is  corroborated  by  other 
credible  evidence,  if  yon  find  that  there  is 
any  such  in  the  case."  whatever  error  was 
committed  in  giving  tbe  icstruetion  as  modi- 
fied was  to  the  benefit,  and  not  to  the  preju- 
dice, of  the  defendant.- People  v.  Corey,  8 
Cal,  App.  720,  97  Pac.  907. 

fe]  The  court  properly  instructed  tbe  jury: 
"If  you  believe  the  prosecutrix,  and  are  sat- 
isfied from  all  the  evidence  in  the  ease,  be- 
yond a  reasonable  doubt,  of  tiie  defendant's 
guilt,  then  you  should  so  find." — ^People  v. 
Sheffield,  9  Cal.  App.  130,  98  Pac.  87. 

[f]  An  instruction  that  "proof  of  any  pen- 
etration, hawevei  slight,  is  sufBeient  in  a 
case  of  rape,"  Is  not  rendered  prejndieial 
by  the  omiaaion  of  the  word  "sexual"  pre- 
ceding the  word  "penetration,"  where,  in 
view  of  the  other  instructions  defining  the 
offense,  and  which  must  be  read  In  connection 
therewith,  it  was  clearly  disclosed  to  the 
jury  that  "sexual  penetration"  waa  referred 
to  in  such  instruction. — People  v.  Sheffield,  9 
Cal.  App.  130,  98  Pac  87. 

RECEIVERS. 

Inelnds  oar*,  nunacsntnt.  and  dlipoiftloo  of  pr«i^ 
ertr.  tin  ssblsct  at  or  Involved  in  dvU  ictlani.  br 
ptnoui  ip»eUllr  appDlnted  b;  tht  eonrt,  for  t]M 
pnrpoM.oltber  of  pnsatvatfon  of  th*  prapeitr  paal- 
Ua  tb*  lltlcMlon  or  of  BzacDtloD  of  tb*  Jndio^t 
tbareln;  nttnia  and  seop*  of  tba  mudr  la  gonaiali 
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la  wb>t  ciHi  and  fot  vbtt  poipOMt  Mid  ■•  to  vkit 

piopartr  It  li  >llow*d;  (louxU  of  tppolntiMBti  uut 

JniUdtctlOD  OTar  th*  procaMilii^  to  obtolQ  appolnt- 

■ant  of  iMdTui;   vpalntmant  Hid  qualUotloii  of 

nealTWii  MCtanilaii  ot  ncdTuililpi,  uid  alltet  tban- 

ot;  nghto,  ixtltt,  powtn,  and  lubUltlw  ol  TaedT^ 

in.  contTol,  muuctmuit,  and  dlapoiltlan  di  piop- 

■rtj  b7  tliui.  theli  ralaUoa  to  tha  court,  and  aetlaiu 

by  and  agalnat  tbam;   di»alDtlDn  or  nealTtiihlpa, 

nmoTaL  nilinathiii,  oi  dlidiaic*  of  lacvlTon,  and 

t  l>7  thun;  lUblUtlai  on  and  uitoieamant 

m  (Ivan  to  obtain,  dliaolT*.  ate.  iwalnr- 

aUpa;  and  llabUltlH  far  vnnxlal  ptociultig  of  ap- 

polntnunt  of  nodTara. 
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L    NATUBE  AMD  GBOUNDS  OF  EEDEIV- 
EKSBIP  AND  AFPOUTFMENT,  QUAI- 
IFIOATION  AND  TENURE. 
NATUKE.    INCIDENTS    ANP    AFPOINTUENT    IN 
OENERAL,  (  1. 

B    APPOINTMENT    IN    QENERAL, 


PROCEEDINGS  TO  eECDBE  APPOINTMENT 

AND  ORDER  APPOINTING,  |  7. 
REHOTAL   OF   RECEIVEll  AND    APPOINTMENT 

OF  SDCCEBBOR,  |  ». 

S  X.  Hatorot  Incideata  and  Appointaunt  In 
0«nnal. 
[a]  A  p&rtjr  to  as  actioo  Bhoal.l  not,  againat 
bii  will,  be  lubjeeted  to  the  oseroas  expenae 
ot  a  teeeivn,  except  where  one  may  be  law- 
fully appointed  and  hii  appointment  is  ob- 
vionsly  necesaary  to  the  protection  of  the 
appoiite  party. — De  Leonia  t.  Walsh,  148  CaL 
254. 

§  3.    Orotmda  for  Am^olntment  In  OeneraL 

[a]  There   is   no    sucb   tbisg   as    an    action 

brought  merely  for  the  appointment  of  a  re- 
ceireT.  Sach  an  appointment,  when  made, 
must  be  ancillary  to  a  pending  and  inde- 
pendent canse  of  action,  and  its  pnrpose  is 
to  preeerva  the  property  pending  the  litiga- 
tion, 80  that  the  rehef  awarded  by  the  judg- 
ment, if  any,  may  be  effeetive. — Hobaon  v. 
Pacific  States  Mercantile  Co.,  G  Gal.  App. 
S4,  8B  Pac  8BB. 

[b]  A  eonrt  of  equity  has  no  inherent  power 
to  appoint  a  receiver  of  an  insolvent  cor- 
poration merely  beeaose  of  its  insolvency,  or 
to  wind  np  ita  affairs,  in  the  absence  of  a 
statnte;  and  no  etatnte  authorizes  a  private 
person,  either  as  stockholder  or  creditor,  to 
maintain  an  action  to  dissolve  a  corporation 
upon  the  ground  that  it  is  insolvent,  or  to 
place  ita  property  in  the  hands  of  a  receiver. 


§  6.    Appolutmwit— SnflBdencT  ot  tlw  Flaad- 
Inga  t«  Justify  Appointmant. 
[a]  The    complaint    in    this    action    is    re- 
viewed and  held  inlBcient  to  show  that  the 

order  appointing  the  receiver  directed  bim 
to  take  into  his  possession  the  fnnd  in  con- 
troversy.— Title  Ins.  te  Trust  Co.  v.  Grider, 
152  Cal.  740,  B4  Pae.  601. 


of  action,  and  had  for  its  object  merely  to 
appoint  a  receiver  of  a  corporation,  alleged 
on  information  and  belief  to  be  insolvent, 
and  a  receiver  was  appointed  upon  the  veri- 
fied complaint  to  take  possession  of  all  of  the 
assets  of  the  corporation  without  notice,  the 
order  has  no  validity  and  moat  be  reversed, — 
Hobson  V.  Pacific  States  Mercantile  Co.  S 
Cal.  App.  S4,  S9  Pac.  BBS. 

§  7.  Proceedings  to  Secnro  Appoint- 
ment and  Order  Appointing, 
[a]  In  an  action  brought  by  a  receiver  ap- 
pointed in  an  action  between  partners,  under 
section  064  of  the  Code  of  Civil  Procedure, 
the  order  appointing  the  receiver  is  only 
collaterally  involved,  and  cannot  be  attacked 
npon  any  ground  except  want  of  jurisdiction 
to  make  it.  In  the  complaint  in  the  action 
by  the  receiver,  it  is  not  necessary  to  aver 
that  in  the  action  in  which  he  was  appointed 
the  parties  were  partners.  An  allegation  that 
the  order  ot  appointment  was  "duly  made" 
is,  under  the  rule  of  pleading  declared  in 
section  456  of  the  Code  of  Civil  Procedure, 
e<iuivalent  to  an  averment  that  all  the  jurii 


Orider,  152  Cal.  746,  94  Pac.  601. 
[b]  As  a  general  rule,  the  appointment  of  a 


in  by  a  court  without  previous  notice  t 

defendant.  It  would  be  unjustifiable,  except 
where  it  clearly  appeared  that  irreparable 
injury  would  be  done  during  the  few  days 
necessary  for  a  hearing  on  notice;  and  even 
In  such  extreme  case  a  temporary  injunction 
would  usually  be  sufficient.— Hobson  v.  Pa- 
cific States  mercantile  Co.,  0  Cal.  App.  94, 
89  Pac.  866. 

[e]  The  validity  of  an  ex  parte  order  ap- 
pointing a  receiver  must  be  determined  by 
the  proceedings  npon  which  it  was  based; 
and,  aaida  from  any  imperfection  in  the  bond, 
any  proceediags  taken  subsequently  to  the 
making  of  the  order  when  a  motion  to  vacate 
the  order  was  noticed  and  heard,  including 
an  amended  eomplaint  then  allowed  to  be 
filed,  are  wholly  immaterial. — Hobaon  v. 
Pacific  States  Mercantile  Co.,  5  Cal.  App.  94, 
S9  Pac.  866. 

§  9.  Bemoral  of  Becelver  and  Appolntmont 
of  Sncceaaor. 
[a]  After  judgment  rendered  in  favor  of  the 
plaintiff,  the  mere  faet  that  a  receiver  ap- 
pointed before  the  judgment  at  the  request 
of  the  plaintiff  has  died  will  not  warrant  tho 
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appomttnent  of  another  Tsesiyer  at  tha  la- 

Jueat  of  the  defendanl;. — He  Leonis  v.  Walsh, 
IS  C&l.  251,  82  Fao.  1047. 

IL     TITLE     TO     AUD     FOSS£3aiOM     OF 
PBOFEBTT       AND       MANAGEMENT 
AND  DISFOSmON  THEBKOF. 
BUPERVISIOH  AKD  INBTBUOTIONS  OF  COUBT, 

!12. 
TITLE    OR    RIGHT    ACQUIRED    BY    BBCBIVEB 

AND  BEDDOTION  TO  FOSBESSION,  |  IS. 
AOTIONB  BT  OB  AGAINST  BBCEIVSB  IS  GEN- 
ERAL. I  31. 
• '  PBOCEBDINGS  AND  BELIEF,  |  38. 

S  12.  Snpervlaloii  and  Inatmcttooa  of  Court, 
[a]  Where  an  inaolvent  bank  and  iti  aeHeti 
have  been  placed  in  the  hscda  of  a  receiver, 
in  purauanee  of  an  aetion  inatitnted  for  that 
purpose  by  tbe  attorney  general  In  the  name 
of  tbe  people  of  the  state,  the  conrt  holds 
the  property  and  administerB  the  insolvent 
estate  tnroash  the  receiver  in  the  interest 
and  for  the  benefit  of  those  who  it  may  ulti- 
mately determine  ore  entitled  to  it.  The 
receiver  ie  under  tbe  control  of  tbe  eourt,  aa 
ia  the  property  of  which  he  is  the  cnstodian, 
and  while  the  court  will  not  permit  any  in- 
terference with  such  property  withont  its 
leave,  neither  will  it  withhold  such  property 
from  one  who  efaawa  he  ia  entitled  to  it. — 
De  Forrest  v.  Coffey,  154  Cal.  «4,  98  Pae.  77. 

§  13.    Title  or  Right  Acgnlrel  bjr  Becelvsr 
and  Sednctlon  to  Foaaeaaian, 

[a]  The  conrt  having  eontrel  of  the  original 
proceeding  in  which  tbe  receiver  waa  ap- 
pointed, has  jurisdiction  to  determine,  on  in- 


recover  personal  property  in  the  hands  of  tbe 
receiver,  or  to  have  a  preferential  lieu  im- 
pressed in  bia  favor  apon  tbe  aasets  of  the 
insolvent  bank  in  the  hands  of  the  receiver; 
and  it  is  not  an  abase  of  discretion  for  it 
to  deny  aneh  claimant  leave  to  bring  an  in- 
dependent suit  against  the  receiver  to  de- 
termine eneh  eonttoveray,  and  to  require  bim 
to  intervene  for  the  pnrpose  of  enforcing  hia 
claim.— De  Forrest  v.  Coffey,  154  Cal.  444, 
98  Pae.  77. 


bronght  relative  to  tbe  property  in  tbe  bands 
of  the  receiver^  or  will  compel  intervention 
in  the  proceeding  in  which  tbe  receiver  ia 
appointed,  ia  a  matter  for  its  discretion.  It 
ia  not  required  to  assame  jurisdiction  of  all 
eontroveraiea  to  which  the  receiver  may  be- 
come a  party,  bnt  may  upon  application  per- 
mit them  to  be  determined  In  some  other 
competent  tribunal.  It  is  not,  however,  in 
all  cases  required  to  do  so,  but  may  reserve 
to  itself  the  determination  of  these  matters 
in  the  original  proceeding  in  which  the  re- 
eeiver  was  appointed,  when  each  rights  can 
be  aa  fairly  determined  by  intervention  as  if 
an  independent  action  were  brought. — De 
Forreat  v.  CofEey,  154  Cal.  444,  98  Fac.  77. 


§  23.    Proceedings  ud  Belief. 

[a]  In  accordance  with  a  rule  established 
by  tbe  court  having  control  of  the  action  in 
which  the  receiver  waa  appointed,  the  peti- 
tioner upon  intervening  could  allege  the  facta 
upon  which  his  claim  of  relief  waa  founded, 
and  npon  the  answer  of  the  receiver  the 
court  would  proceed  to  determine  the  issues 
raised.  If  these  were  such  aa  required  a 
trial  by  jury,  the  court  haa  power  to  eall  a 
jury  and  have  the  issues  tried  before  it  aa 
in  any  other  action.  The  trial  of  the  issues 
proceeds  as  in  any  ordinary  action,  and  find- 
ings of  fact  and  conclusiong  of  law  are  made 
and  Sled  aa  required  in  other  actions  and 
judgment  entered  allowing  or  denying  the 
claim  asserted.  The  proceeding,  while  in  the 
—  - —  -•  --  intervention,  is  aubstantially  an 


§  26.    IilahiUtr  of  PartlM  for  Gomg«nBati«n. 

[a]  Where  it  appeara  that  the  special  eon- 
tract  pleaded  was  made  with  the  attorney 
for  the  bank  before  the  suit  in  wliich  the 
services  were  rendered  was  commenced,  and 
the  bank  ratified  the  contract  by  procurine 
plaintiff's  appointment  as  receiver,  such  con- 
tract was  tnereby  executed  on  the  part  of 
the  bank;  and  the  provision  of  section  S83  of 
the  Code  of  Civil  Procedure,  requiring  eon- 
tracts  by  an  attorney  to  be  in  writinjt  or  en- 
tered in  tbe  minutes  of  the  court  is  inap- 
plicable to  tbe  facts.  That  proviiion  applies 
only  to  the  "steps  of  an  action"  after  ita 
commencement  and  pertaining  te  ita  con- 
duct.—Ephraim  T.  Paeiilc  Bank,  149  Cal.  222, 
8fl  Fac.  507. 

[b^  In  an  aetion  for  services  rendered  aa 
receiver  for  a  bank  In  an  action  by  it  against 
a  fruit  and  land  company,  where  the  defenae 
waa  ttiat  plaintiff  importuned  defendant  bank 
for  bia  appointment,  and  aereed  that,  if  ap- 
pointed, ue  would  look  solely  to  crops  of 
fruit  whleh  tbe  land  would  produce  for  bia 
compensation,  and  would  make  no  claim 
against  defendant  bank,  findings  npon  sub- 
stantial evidence  in  favor  of  aach  a  defen3«, 
notwithstanding  conflicting  evidence  for  the 
plaintiff,  are  sufficiently  supported,  and  will 
not  be  disturbed  upon  appeal. — Ephraim  v. 
Paeifle  Bank,  149  CaL  2£2,  S6  Fac.  507. 

RECORDS. 

tadnde  patiUe  ntmorlsls  la  wiltlns  of  sets,  tnaa- 
setlBni.  and  pioeMdlnKS.  and  InKmrnsnts  in  wrttlnc 
or  Gopln  tJigrMf,  preurvsd  bi  avld«DC*  of  the  nat- 
tart  to  -whleti  thsr  lolata,  man  purUcalailj  aiattua 
■SscUiig  titla  to  01  lnt«r<iti  In  propertr  and  nila- 
tratlon  of  title*  to  land;  attun  sod  TeqnUttM  of 
inch  rocordi,  doposlt  and  lanpUeu  af  InMnnaaU 
for  aiiag  01  raeotd,  snd  enstody  and  ear*  thanoC; 
unandmant  of  detscti  tliaraln;  aooMi  ts  aod  as*  of 
anch  ncoidi;  ntpplyiBg  lost  roeords  and  astaUli^ 
las  Otltt  after  Ion  or  doitmotloii  at  recodi  tliara- 
of;  and  olfanHt  at  attsrlDs,  dsfadnfc  mntllatlnc  ox 
doitroflDS  pnbllo  twcoids. 
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8TAT0T0BT  FROTIBIONS  AMD  CONSTRUCTIOS 
AND  OPERATION  IN  OENEBAL,  I  3. 

OBJE0T8  OF  THE  STATUTE,  1  S. 

lleENEKNEY    AOT    AND    TORBENS    ACT, 

INSTRUMENTS  ENTITLED  TO  RECORD,  1  S. 

FILINO  AND  INDORSEUBNT,  t  fl. 

WITHDRAWAL,  I  OH. 

SDFPLTINO  OB  RESTOBJNO  LOST  OB  DB- 
8TB0YED  RECORDS  AND  PROOF  OF  CON- 
TENTS, I  10. 

EFFECT  OP  BECORDINO  IN  GENERAL,  {  11. 

—~  BECOBD  AS  NOTICE.  I  12. 

§  2.  Statatory  PioTlsloiu  mnd  Omutmctloii 
and  Operation  In  OeneraL 
[a]  The  statnte  authorizing  tho  TeBtoration 
of  lost  or  destroyed  records,  eoniiiionl^  desig- 
nated the  "Burnt  Beeord  Act,"  ia  not  apeeial 
iBgialation.— People  t.  Pallon,  154  Cal.  743, 
99  Pac.  202. 

§  S.    Objects  of  tlw  Statnte. 

[a]  It  ia  practicBlly  esaential,  nnder  out 
sfatem  of  registration,  to  the  secnxity  of 
ownership  in  real  property  that  there  ihoald 
exist  some  method  oy  wbicli  the  title  may  be 
made  clear  of  record,  eince  a  title  which 
cannot  be  traced  and  established  by  some 
form  of  pnblic  record  is  practically  unmer- 
chantable.— Title  etc.  Beatoration  Co.  v.  Ker- 
rigan, 150  Cal.  289,  119  Am.  St.  Bep.  199, 
88  Pae.  356. 


§3^,. 


Act. 


-  UcEnemajr  Act,    and  Tonans 


[a]  The  proceeding  to  establish  title  of 
record  under  the  act  is  judicial,  and  not 
administrative,  in  its  nature.  Whenever  the 
law  confers  a  right  and  authorizes  an  appli- 
cation to  a  court  of  justice  to  enforce  that 
right,  the  proceedings  upon  the  application 
are  judicial  in  their  nature;  and  It  is  imnia- 
terial  whether,  in  response  to  the  notice 
given  to  all  claimants,  known  and  unknown, 
Uiere  is  or  is  not  any  appearance  to  contest 
the  right.— Title  Eestoration  etc.  Co.  v,  Ker- 
rigan, 150  Cal.  289,  119  Am.  3t.  Bep.  199, 
88  Pac.  356. 

[b]  So   far   as  the   rights  of   known   claim- 


dence,  the  service  by  posting,  publication,  and 
mailing,  and  the  naming  of  them  in  the 
memorandnm  appended  to  the  summons,  and 
in  the  affidavit  required  by  the  act  to  be 
served  upon  tbem,  and  notifying  them  when 
to  appear,  constitnte  due  process  of  law;  and 
the  fact  that  they  are  not  aamed  in  the  com- 
plaint and  body  of  the  summons  is  imma- 
terial.— Title  Bestoratlon  etc.  Co.  v.  Kerri- 
gan, 190  Cal.  289,  119  Am.  St.  Bep.  199, 
88  Pac.  356. 

[e]  The  act  of  June  16,  1906,  providing 
"for  the  eBtabliahment  and  quieting  of  title 
to  real  property  in  case  of  the  loss  or  de- 
fltructian  of  records,"  was  intended  to  pro- 
vide a  method  whereby  owners  in  possession 
of  real  estate  in  counties  where  the  records 
are  destroyed  to  such  an  extent  as  to  make 
it  impossible  to  trace  a  title  of  record  may 
secure  a  decree  which  shall  furnieh  a  publicly 
authenticated    title. — Title    etc.    Bestoratioa 


[d]  The  fact  that  the  procedure  known  to 
the  common  law  cuts  off  the  rights  of  un- 
known claimants  only  by  failure  to  assert 
tbem  within  a  limited  period  is  not  a  suffi- 
cient objection  to  the  procedure  prescribed 
by  the  act  as  to  unknown  claimants.  The 
legislature  may  prescribe  novel  and  unprec- 
edented methods  of  procedure,  provided  they 
afford  the  parties  affected  substantial  secur- 
ities against  arbitrary  and  unjust  spoliation, 
which  are  embraced  within  the  system  of 
iurisprudeuee  prevailing  throughout  the  land. 
Title  etc.  Beatoration  Co.  v.  Kerrigan,  150 
Cal.  289,  110  Am,  St.  Bep.  199,  88  Pae.  356. 

[e]  The  statute  must  be  construed  as  re- 
quiring the  exercise  of  reasonable  diligence 
on  the  part  of  the  plaintiff  to  discover  ad- 
verse claimants,  and  when  diseove^ed  to  make 
them  parties  defendant;  and  the  means  of 
knowledge  in  this  respect  must  be  deemed 
equivalent  to  actual  knowledge.  The  plain- 
tiff Is  under  the  duty  of  inquiry  as  to  the 
names  and  reaidenees  of  all  persons  who  may 
claim  an  adverse  interest.  So  construed,  the 
statute  does  not,  nor  can  an  action  prosecuted 


toration  Co.  V.  Kerrigan,  150  Cal.  280,  119 
Am.  St.  Bep.  199,  SS  Pae.  356. 

[f]  The  power  of  the  state  to  settle  titles 
within  its  Dorders  and  to  allow  a  substituted 
eervtee  should  not  be  limited  to  known  claim- 
ants who  cannot  be  served;  but  in  order  to 
exercise  this  power  to  the  fullest  extent  it 
is  necessary  tnat  it  should  be  made  to  oper- 
ate on  all  interests,  known  and  unknown.  A 
proceeding  to  settle  titles  a^inst  all  the 
world  necessarily  involves  getting  rid  of  un- 
known claimant!,  and  such  claimants  cannot 
be  dealt  with  by  personal  service. — Title  etc. 
Bestoratlon  Co.  v.  Kerrigan,  150  Cal.  289,  119 
Am,  St.  Sep.  199,  88  Pac.  356. 

[g]  The  notice  to  unknown  claimants,  by 
posting  the  summons  describing  the  nature 
of  the  action,  the  property  involved,  the  name 
of  the  plaintiS,  the  relief  sought  upon  the 
property,  and  its  publication  in  a  newspaper 
for  two  months,  and  the  record  of  the  notice 
of  lis  pendens,  ia  as  complete  and  full  as 
from  the  nature  of  the  case  could  reason- 
ably be  expected,  and  constitutes  due  pro- 
cess of  law  as  to  them. — Title  etc.  Beatora- 
tion Co.  V.  Kerrigan,  150  Cal.  289,  119  Am. 
St.  Bep.  199,  88  Pae.  356. 

[h]  Tho  act  in  question  does  not  deprive  any 

Eerson  of  property  without  due  process  of 
Lw.  The  action  does  not  differ  iu  character 
from  the  action  to  determine  heirship,  which 
is  a  proceeding  in  rem.  In  any  view  tlie  pro- 
ceeding contemplated  by  the  act  is  quasi  in 
rem,  merely  to  affect  the  interest  of  the  de- 
fendant in  specific  real  property  within  the 
state  which  has  at  the  outset  of  the  pro- 
ceeding been  brought  within  the  control  of 
the  court.  The  constitutional  requirement  as 
to  such  action  is  satisfied  by  a  susbtituted 
service  of  summons  as  to  defendants  not 
found  within  the  state.— Title  Beatoration 
etc.  Co.  V.  Kerrigan,  150  Cal.  S89,  119  Am. 
SL  Bep.  199,  88  Pae.  356. 
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[i]  The  act  of  March  IT,  IS07,  entitled 
"Ad  act  for  tbe  ceTtiflcation  of  Und  titles 
and  the  ■impHficatiOD  of  the  transfer  of  real 
estate,"  commonlT  known  as  tbe  "Torrens 
Law,"  which  prOTidea  for  a  proceeding  where- 
by an  owner  of  land,  npon  a  petition  filed 
by  him  in  the  aupcrior  court,  of  the  hearing 
of  which  notice  maet  be  given  by  four  weeks' 
publication  in  eome  designateil  newspaper 
of  general  circulation,  and  also  lerved  in  the 
manner  prescribed  for  the  serrice  of  sum- 
mons in  a  civil  action,  either  personally  or 
by  publication,  as  the  facts  nay  require,  upon 
certain  designated  classes  of  known  inter- 
ested parties^  may  obtain  a  decree  deter- 
mining hii  title,  which  decree,  when  it  be- 
comes final,  is  made  conclusiTe  of  tbe  title 
and  estate  therein  declared  and  described, 
against  the  rights  of  all  persons,  known  or 
nnknown,  whether  named  in  the  proceedings 
or  not,  is  not  nnconBtitattonal  on  the  ground 
that  persons  not  named  in  the  proceeding  and 
nnknown,  who  may  really  own  the  land,  are 
given  no  notice  except  that  aSoided  by  the 
four  weeks'  publication  required  by  the  act. 
Tbe  act  does  not  deprive  sncb  unnamed  and 
nnknown  owners  of  property  without  due  pro- 
cess of  law,  nor  withliold  from  tbem  tbe  equal 
protection  of  the  law, — Bobinson  v.  Kerri- 
gan, 151  Cal.  40,  121  Am.  St.  Eep.  SO,  80 
Pac.  12S. 

[j]  The  proceeding  provided  for  by  ench 
act  is  judicial,  and  not  administrative,  and 
is  properly  a  matter  far  the  judicial  depart- 
ment of  the  government;  and  this  ia  so, 
although  tbere  is  or  may  be  no  adverse  party 
to  the  proceeding,  in  the  sense  of  one  assert- 
ing an  adverse  claim,  lien,  or  encumbrance 
to  or  npon  the  land.  Tbe  plan  of  that  act 
for  a  new  method  of  registering  and  trans- 
ferring title  makes  it  necessary  that  the 
absolute  title  should  first  be  established  and 
declared,  as  the  foundation  for  subsequent 
proceedings  and  transactions.  This  is  a  suffi- 
cient cause  for  placing  the  property  thus  to 
be  affected  within  the  jurisdiction  of  the 
court  as  a  res,  the  ultimate  right  and  title 
to  which  could  be  there  adjudicated,  after 
reasonable  notice  to  all  possible  claimants  to 

a  pear  and  assert  tbeir  claims.  The  fact, 
lo,  that  there  ii  always  a  possibility  that 
there  ma^  be  a  hostile  claim  or  dispute  as 
to  tbe  rigbt  to  be  established,  is  in  itself 
sufflcient  to  make  the  power  to  be  exercised 
under  the  act  judicial,  and  not  administra- 
tive.—Robinson  V.  Kerrigan,  151  Cal,  40,  1£1 
Am,  St.  Bep.  90,  90  Pac.  129. 

[k]  Tbe  provisions  of  that  act,  imposing 
npon  tbe  county  recorder  as  a  registrar  the 
duty  of  noting  upon  the  duplicate  certificate 
of  title  in  his  office  the  existence  and  gen- 
eral character  of  instruments  creating  iicns, 
encumbrances,  trusts,  powers,  or  leases  affect- 
ing the  land  described  in  tbe  certificate^  do 
not  require  the  exercise  by  him  of  judicial 
functions,  which  can  be  given  only  to  a 
judicial  officer;  and  the  bestowal  on  bim  as 
an  executive  officer  of  ench  powers  does  not 
violate  the  provisions  of  the  constitution  for- 
bidding the  executive  department  to  exercise 
the  functions  of  any  other  department. — 
Bobinson  v.  Kerrigan,  151  CaL  40,  121  Am. 
St.  Bep.  90,  90  Pac.  129. 


n]  The  state  ha*  full  control  over  the  snb- 

feet  of  tbe  mode  of  transferring  and  estab- 
ishing  titles  to  property  within  ita  limits. 
For  these  purposes  it  haa  power  to  provide 
a  special  proceeding,  in  the  nature  ol  a  pro- 
eeeding  in  rem,  to  fix  the  statns  of  the  land 
and  declare  the  nature  of  the  titles  and 
intereats  therein,  and  the  person  or  peraons 
in  whom  such  titles  and  interests  are  at  the 
time  vested.  It  may  do  this  whenever  it 
nay   be    considered    necessary,    or    likely    to 

e'omote  the  general  welfare. — Bobinson  v. 
errigau,  151  Cal.  40,  121  Am.  St.  Bep.  90, 
90  Pac.  129. 
[m]  In  determining  whether  or  not  due  pro- 
cess of  law  is  afforded  by  such  statute,  other 
statutee  applicable  to  the  proceeding  may  be 
considered.  The  provisions  of  section  473  of 
the  Code  of  Civil  Procedure  apply  to  snch 
cases,  and  under  it  any  person  interested  in 
the  property  and  having  no  actual  notice  of 
the  decree,  may  come  in  at  any  time  within 
a  year  after  its  rendition,  and  by  showing 
that  be  has  not  been  personallj'  served  with 

Srocess,  and  stating  facts  constituting  a  good 
efense  to  the  proceeding — that  is.  facta  saffi- 
eient  to  show  that  he  bas  a  valid  adverse 
interest  in  tbe  property — may  have  the  de- 
cree vacated  as  to  him  and  be  allowed  to 
answer  to  the  merits. — Hoffman  v.  Superior 
Conrt,  161  Cal.  380,  90  Pac.  639. 

in]  The  legislature  is,  primarily,  tha  judge 
the  necessity  which  will  warrant  a  sub- 
■tituted  instead  of  a  personal  service  of  pro 
cess,  and  of  the  degree  and  character  of  the 

Eroof  by  which  it  ia  to  be  established.  It 
as  determined  that  such  necessity  exists, 
under  the  circumstances  authorizing  the  pro- 
ceeding to  establish  and  quiet  title  under  the 
"McEuerney  Act,"  and  has  accordingly  pro- 
vided for  a  general  notice  to  all  persona  in- 

*  •   ■    ^      ■  "     aling    - 

Cts  SI 

in  section  5  of  that  act.    The  fact  that  the 


affidavit  t 


statute  does  not  require  a  plaintiff  to  state 
in  such  affidavit  the  inquiry  made  by  him  to 
ascertain  the  existence  of  unknown  owners 
or  lienors,  but  only  a  statement  of  his  ignor- 
ance and  want  of  information,  does  not  oper- 
ate to  deprive  the  owners  of  such  anknown 
interests,  against  whom  judgment  is  rendered 
after  publication  of  aueh  notice,  of  their 
property  without  due  process  of  law. — HolT- 
man  v.  Superior  Conrt,  151  CaL  SSS,  90  Pac- 
639. 
Bm,  also,  110,  Intra. 

§  G.    Instruments  Entitled  to  Record. 

[a]  An  agreement  made  by  a  water  com- 
pany^ with  the  owner  of  land,  to  furnish 
to  him^  Ills  heirs  or  assigns,  sufficient  w&cer 
for  irrigation  thereof  at  ten  dollars  per  aere, 
with  interest,  apportioned  and  commated  in 
vearly  part  payments  until  paid  and  settled 
in  fnll,  and  to  furnish  water  thereafter  at  a 
specified  yearly  rectal,  is  not  to  be  classed 
as  a  grant  to  be  recorded  in  the  book  of 
"Deeds,"  but  is  an  executory  contract  for 
tbe  sale  of  water,  which  was  properly  re- 
corded in  a  book  of  "MisceUaneons  Becords"; 
and  such  record  imparted  constructive  notice 
of     its     contents. — Stanislaus    Water     Co.    v. 
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§  6.     Filing  And  Zndorumant. 

[a]  Seetiona  3  and  4  of  the  act  of  UHreh 
S,  1893,  as  amended  in  1001  (State.  1893,  p. 
96;  1901,  p.  28S),  Teqniring  tbe  recording 
of  maps  of  anbdiTisions  of  lande  into  Email 
lots  foi  purposes  of  sale,  and  providing  a 
penalt;  for  selling  or  offering  for  sale  sucii 
lots  before  snch  maps  are  filed  and  recorded, 
when  properlj  construed  only  prohibits  the 
Bale  or  offering  for  sale  of  the  certain  classes 
of  lots  specified  therein  before  a  map  made, 
aeknowledecd,  certified,  and  indorsed  as  spe- 
cified in  toe  act  shall  bave  been  presented 
to    the    recorder    to    be    recorded.     The    pro- 

Crietor  of  the  land  has  then  done  sll  that  the 
iw  imposes  upon  him,  and  a  delay  of  tbe 
recorder  in  performing  the  ministerial  duty 
of  posting  tbe  map  in  the  book  of  maps 
will  not  affect  the  right  of  the  owner  to 
make  a  sale,  or  render  a  sale  criminal,  which 
was  made  after  the  map  was  presented  to 
tbe  recorder  and  before  it  was  pasted  in 
tbe  book  of  maps. — Bentley  v.  Hurlburt,  153 
Cal.   706,  SB  Pac.  890. 

[b]  Section  1030  of  the  Political  Code  de- 
fines and  fixes  the  hours  during  which  publia 
offices  shall  be  kept  open;  and  a  paper  which 
is  left  in  a  public  office  one  hour  after  the 
time  fired  by  law  for  its  closing,  is  left  there 
when  the  office  is  legally  closed. — Estate  of 
ITcGoTern,  1  Cof.  Pro.  Dec.  150. 

[c]  Filing  a  paper  consists  in  presenting  it 
at  the  proper  ofliee  and  leaving  it  there, 
deposited  with  the  papers  in  such  of&ce, — ' 
Estate  of  UcOovero,  1  Cof.  Pro.  Dec  150. 

§  9>/2-    WlthdravaL 
[a]  Where    a    map,    sufficient    in    form,    Is 

presented  hy  the  owner  to  the  recorder  for 
record,  the  fact  that  the  owner  subsequently, 
at  the  request  of  the  recorder,  took  the  map 
to  the  county  surveyor,  did  not  constitute 
a  withdrawal  by  him  of  tbe  map;  and  its 
subsequent  recording  after  its  return  by  tbe 
surveyor  must  be  regarded  as  having  been 
made  pursuant  to  its  original  presentation 
for  record.— Bentley  v.  Hurlburt,  153  CaL 
TQ6,   96   Pac.  890. 

§  10.    Snpvlylng  or  Bestoring  Lost  or  Do- 
ttroyed  Becords  and  Proof  of  Otmtenta. 

[a]  It  is  matter  of  common  knowledge 
that  in  tbe  city  and  county  of  San  Fran- 
cisco there  bas  been  eo  greet  &  destruction 
of  the  pnblie  records  as  to  make  it  impos- 
sible to  trace  any  title  with  completeness 
or  certainty.  Some  provision  waa  clearly 
necessary  to  enable  holders  and  owners  of 
real  estate  in  this  city  to  seenre  anch  evi- 
dence of  title  as  would  enable  them  to  de- 
fend Mieir  possession  and  to  enjoy  the 
equally  important  right  of  disposition. — 
Title  Bestoration  etc.  Co.  v.  Eerrigaa,  150 
Cal.  2S9,  119  Am.  St.  Bep.  199,  88  Pac.  366. 

[b]  In  a  proceeding  nnder  the  provisions 
of  the  act  of  June  16,  1906,  for  the  estab- 
lishment and  quieting  of  titles  to  real  es- 
atate  in  case  of  a  loss  or  destruction  of  the 
public  records,  commonly  known  as  the  "Uc> 


Unemey  Act,"  It  Is  not  necessary  to  give 
jurisdiction  to  the  court  that  a  plaintiff, 
claiming  to  own  the  property  In  fee  sim- 
ple, free  of  encnmbrances,  and  to  be  with- 
out knowledge  or  informatiou  of  adverse 
claimants  or  lienors,  should  state  in  his  af- 
fidavit^ required  by  section  5  of  the  act, 
what  inquiry,  if  any,  was  made  by  him  to 
determine  whether  or  not  there  wss  any 
other  person  in  existence  who  claimed  or 
who    might    claim    any    interest    in 


davit  to  state  tbe  plain tiff^s  own  lack  of 
personal  knowledge  and  informs  tioo  that 
such  persons  exist.  If  frand  or  bad  faith 
was  practiced  in  making  such  an  affidavit, 
it  would  not  affect  the  jurisdiction  of  the 
court  Dor  render  its  decree  invalid  on  its 
face,  although  it  might  have  great  weight 
In  rendering  the  decree  subject  to  subsequent 
attack  on  the  ground  of  extraneous  fraud. — 
noCCraan  t.  Superior  Court,  151  Cal.  388,  90 
Pac.  939. 

[c]  In  a  proceeding  under  the  act  of  June 
16,  1906,  commonly  known  as  the  McEneruey 
Act,  to  establish  and  quiet  the  title  to  real 
property  in  case  of  loss  or  destruction  of 
pablic  records,  the  superior  court  only  has 
jurisdiction  when  tbe  affidavit  required  by 
the  act  shows  that  the  party  bringing  the 
proceeding  was  in  the  actual,  as  eootrB'lis- 
tinguished  from  the  eonstructice,  posapesiou 
of  the  property,  title  to  which  was  sought  to 
be  established  br  him, — Lofstad  ▼.  Uurasky, 
152  Cal.  64,  91  Pac  1008. 

[d]  The  actual  possession  essential  to  (five 
the  court  jurisdiction  of  such  proceeding 
must  be  an  appropriation  of  the  land  by 
the  claimant  such  as  will  convey  to  the 
community  where  it  is  situated  viaibte  no-' 
tice  that  the  land  is  in  his  exclosive  use 
and  enjoyment,  an  appropriation  manifested 
by  either  inclosing  it,  or  cultivating  it,  or 
improving  it,  or  adapting  it  to  such  uses  as 
it  18  capable  of.  It  mast  be  such  an  actual 
possession  as  sections  322  and  323  of  the 
Code  of  Civil  Procedure  requires  iu  order  to 
sustain  title  by  adverse  possession  when 
such  title  is  founded  upon  a  written  instru- 
ment.—Lofstad  T.  Mnrasky,  152  Cal.  64,  91 
Pac.  1008. 

[e]  Dnder  section  E  of  tbe  act  of  1906,  the 
provision  that  tbe  affidavit  shall  set  forth, 
among  other  things,  "a  statement  of  any  and 
all  subsisting  mortgages,  deeds  of  trust,  and 
other  liens,"  unquestionably  has  reference  to 
deeds  of  trust  intended  as  security,  and  the 
legislature  has  thereby  manifeated  its  inten- 
tion that  the  existence  of  such  deeds  of 
trust  should  not  operate  to  deprive  the  trus- 
tor of  bis  right  to  maintain  the  action. — 
C.  A.  Warren  Co.  t.  All  Persons  etc.,  153  Cal. 
771,  96  Pac  807. 

[fj  The  right  to  bring  the  action  is  lim- 
ited by  section  1  of  the  act,  to  any  person 
who  is  by  himself  or  his  tenant  or  other 
person  iu  the  actual  and  peaceable  posses- 
sion of  the  property.  Tbe  trustor  has  snch 
possession,  under  a  deed  of  trust,  which  con- 
veys no  right  of  possession  to  tbe  trustee; 
and  the  trustor  may  maintain  the  possession 
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deed  is  Bilent  upon  tbe  inbjeet. — C.  A.  W&r- 
ran  A)  Co.  t.  All  ParaoM  ete.,  163  Cal.  771, 
9a  Pm.  807. 

[g]  The  grantor  of  a  deed  of  tniBt  intended 
aa  Beeuritj  for  a  loan  of  mone^  may  main- 
tain an  action  nnder  the  proTieioDB  of  tbe 
act  of  June,  1906  entitled  "An  act  to  pro- 
vide for  the  eatamishment  and  quieting  of 
title  to  real  property  in  eaae  of  the  loss  or 
destruction  of  pablio  records,"  where  the 
plaintiff's  title  is  decreed  aubjeet  to  tbe  pro- 
Tisiona  of  the  deed  of  trost. — C.  A.  Wanen 
A  Co.  T.  All  Persona  etc.,  153  GaL  771,  98 
Pac.  807. 

[b]  On  an  appeal  from  orders  refusing  to 
'.   apart   a  probate    homestead,   or   exempt 

under  s 

eedare,  to  furnish  the  appellate  court  with 
copies  of  the  orders  appealed  from.  And 
where  the  records  of  such  orders  were  de- 
atrojed  by  the  San  Praneiseo  fire  of  April, 
1906,  it  was  not  the  duty  of  the  respond- 
ents to  have  the  record  restored  by  proceed- 
ings had  nnder  the  Bestaratian  Act  of  June 
16,  1906.  That  duty  devolved  upon  the  ap- 
pellant, and  ber  inezcnsable  delay  is  filing 
tbe  transcript  for  upwards  of  two  years  after 
the  appeals  wers  perfected  by  reason  of  the 
negligent  inattention  of  her  attorneys  in  ob- 
taining a  restoration  of  the  record,  warrants 
a  dlmisaal  of  the  appeal. — Estate  of  Hoy- 
wood,   154  Cal.  312,  97  Pac.  625. 

§  11.    Eftect  of  Bacordlng,  In  Oeneral. 

[a]  In  this  country  the  system  of  registra- 
tion has  become  so  eomtiletely  established 
.that  tbe  courts  can  take  judicial  notice  that 
in  the  great  majority  of  cases  parties  deal- 
ing with  real  estate  rely  for  proof  of  tbcir 
titles  upon  the  chain  of  title  that  will  be 
disclosed  by  an  examination  of  the  records, 
and  in  a  small  degree,  if  at  all,  npon  the 
possession  of  the  original  instruments  com- 
posing that  chain. — Title  ete.  Bestoration  Co. 
V.  Kerrigan,  150  Cal.  289,  119  Am.  St.  Bep. 
199,  88  Pao.  356. 
S  12.    — —  Becord  aa  VtoVct. 

[a]  The  provisions  of  section  1213  of  tbe 
Civil  Code,  tbat  every  conveyance  of  real 
property  acknowledged  and  recorded  is  from 
the  date  of  recordation  constructive  notice 
to  snbsequent  purchasers  and  mortgagees, 
are  inapplicable  to  a  conveyance  by  one  who 
is  not  m  any  manner  connected  with  the 
title  of  record. — Bothin  v.  The  California 
Title  Ins.  &  Trust  Co.,  153  Cal.  718,  SG  Pae. 
600. 

[b]  Though  the  record  of  an  instramcDt 
imparts  no  Gonstractive  notice  of  a  mistake, 
yet  tbe  instrament  imparts  such  notice  as 
a  fair  and  reasonable  construction  thereof 
would  indicate  as  the  meaning  of  the  terms 
employed,  and  which  is  required  to  give  it 
effect  as  a  contract.  The  parties  being  bound 
by  the  obvious  intent  of  the  instrument,  any- 
one dealing  with  the  subject  matter  whose 
interests  are  affected  and  controlled  by  the 
instrument  should  be  subject  to  a  like  read- 


ladDds  jBdicUl  K 
Isinis  and  ansstlons  arislns  In  ctvll  cum  In  (•>• 
STsl  ij  panona  eipselalljr  nlMted  for  tha  pBTpoat; 
B»t[ii<  ol  the  pmrinllnr  power  ta  rtfer  eanaes  for 
trial,  and  what  anKs  m*r  b*  w  nieirad.  by  eoo- 
■ent  of  partus  or  compnlsoillT;  (nnuds  tor  ordai- 
Inc  ntaroncsB,  and  prnnMrtlnn  Uuretor;  appoint- 
ment, Qiullflcstlan,  dchu,  powen,  and  Antlas  ot 
ralsnes,  and  control  ans  them  exerdMd  bj  conitsi 
tilali  or  hterlnji  bstor*  relareas;  reports  and  flad:- 
Ingi  ot  lefBieaa,  oUecUans  SJUl  eneptloBB  Uiareto, 
satdBi  aside  sneli  report!  or  flndlnci,  and  noom- 
mltUng  osDsa  for  lartlier  rtport;  and  operatlan  and 
•ffaot  ot  repen  sad  fladincs  In  k*"*™!- 


and  report  the  testimony  with  his  findings 
of  fact  therefrom,  such  findings  were  equiva- 
lent to  a  special  verdict  ot  the  findinga  of 
fact  made  by  the  court  on  the  trial  of  the 
case;  and  a  review  of  his  decisian  upon  a 
question  of  fact  is  subjeet  to  the  same  rules 
as  is  the  aetion  of  a  jury  in  a  special  ver- 
dict, or  of  a  court  upon  its  finding  of  facts. 
Bernard  t.  Sloan,  2  CaL  App.  737,  81  Pac 
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Inelnde  actions  tot  eorrectlan  of  InstnuBsnts  In 
writing  wUdi  tall  to  express  the  real  IntanUoB  of 
the  parties  theiato,  t«  contona  to  snch  Intention: 
tutara  and  soop*  at  Uia  tenedy  In  leneral;  wkat 
Inatnuaants  may  be  so  rslomied;  iroanda  of  enck 
actions,  and  dataiuws  thereto;  Inrladletion  to  decne 
such  [afOTmstton  and  piootedlnga  tharefor;  Ind- 
dentsi  or  alternative  TsUaf;  Jndgmsnts  ev  deorees 
snd  operatlan  and  aftact  thateot;  revlsw  of  pneeed- 
Ings;  snd  costs  In  actions  loc  such  ratoimatlan. 
L  BIGHT  OP  ACTION  AND  DEFENSES, 

»S  1-9. 
n.  FBOCEEDINOS  AND  BELIEF,  iS  d'A- 

14. 

L    BXaHT  OF  AOTION  AND  DEFENSES. 

MATimX  AJn>  SCOPE  OP  REUEDT,  1  U 

BIGHT  TO  HEFOSMATION.  |  2. 

INSTRCMENTS    WHICH    MAY    BB    REFOBUED, 

14. 
KATTEBfl  flUBJEOT  TO  BETORMATIOH,  |  5. 
OROUtfDS  FOR  REPORHATION,  I  S. 
DEFENSES  AHI>  OBJECTIOITS  TO  BELIEF,  |  T. 
FSBSOKS  ENTITLED  TO  BEFOBHATIOH,  1  a. 

§  1.    Nattm  and  8civ«  of  Bonedy. 

[a]  The  reformation  of  the  deed  so  aa  cor- 
rectly to  describe  the  property  secured  is  not 
to  do  a  vain  thing,  but  to  perfect  a  vsla- 
able  right  to  property  in  the  trustee  for  the 
purposes  of  the  trust. — Travelli  t.  Bowman, 
160  Cal.  387,  89  Pac.  847. 


5  2.    Bight  t 

[a]  Tbe   mere  failure   of  a  party   to  r«ad 
an    instrument    with    anffleient    attention     to 
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perceive  Kn  error  or  defect  in  Ita  contents 
will  not  prevent  its  reformation  at  the  in- 
stance 01  the  partf  who  eseeutea  it  thus 
caTeleHel^.  Such  careless nese  does  not  eon- 
■titnte  a  neglect  of  legal  duty,  within  tho 
meaning  of  section  1577  of  tbs  Civil  Code; 
and  the  conditions  on  which  the  contract  may 
be  reformed,  specified  in  section  3399  of  the 
Civil  Coda,  do  not  require  the  refusal  of 
relief  becanee  the  party  asking  it  migbt  have 
diteovered  the  mistake  before  signing. — Loa 
Angeles  etc.  Co.  t.  New  Liverpool  Salt  Co- 
ISO  Cal.  21,  37  Pae.  1029. 
[b]  The  fact  that  the  trustee,  who  did  not 
know  that  the  trust  deed  was  among  hie 
papers,  did  not  examine  the  deed  so  as  to 
discover  the  mistake,  is  not  evidence  of  any 
laches  that  would  defeat  the  action  to  re- 
form the  deed.  The  mere  failure  of  the 
grantee  to  read  the  instrument  with  suffi- 
cient attention  to  perceive  the  error  or  de- 
fect in  its  contents  will  not  prevent  its  re- 
formation at  his  suit. — Travelll  v.  Bowman, 
150  Cal.  587,  89  Pac.  347. 

§  4.    Instrainents  VUcb  may  be  Bvfonned. 

[a]  Fresno  Canal  and  Irrigation  Company 
V.  Hart,  152  Cal.  450,  92  Pac.  1010,  followed 
and  approved. — Fresno  Canal  &  Irr.  Co.  v. 
WiUiam  Ede  Co.,  152  Cal.  453,  02  Pae.  1011. 

[b]  Though  a  description  of  land  in  a  deed 
by  metes  and  bounds  conveys  the  legal  title 
to  all  the  land  included  therein,  yet  a  eonrt 
of  equity  ia  not  precloded  from  reforming 
the  deed  so  as  to  express  the  true  intent 
of  the  parties,  where  there  is  an  excess  of 
acreage,  and  it  is  clearly  shown,  through- 
out, that  the  tracts  and  parcels  of  the  land 
were  not  valued  as  a  whole,  but  were  specif- 
ically and  differently  valued  in  acreage 
valuation  in  accordance  with  the  qnatlty  and 
location  of  the  land. — Home  &  Farm  Co.  ▼. 
Freitas,  153  Cal.  680,  SO  Pac.  308. 

[c]  If  the  agreement  as  made,  though  im- 
perfectly expressed,  contains  all  the  elements 
of  a  contract  required  by  section  1550  of 
the  Civil  Code,  a  ease  for  reformation  there- 
of may  be  presented  by  proper  allegations 
and  proof,  and  the  contention  that  tlie  con- 
tract, becanae  imperfectly  expressed,  cannot 
be  made  the  subject  of  reformation,  is  un- 
tenable.— House  ▼.  UeUnllen,  9  Cal.  App.  064, 
100  Pac.  344. 

S  B.    Hatton  Sabloct  to  BeformatloB. 

[a]  A  written  contract,  purporting  on  its 
face  to  obligate  the  defendant  to  pay  for 
water  whether  he  actually  used  it  or  not, 
may,  under  an  appropriate  answer  and  evi- 
dence, be  reformed  so  that  its  legal  eftect 
will  be  only  to  obligate  the  defendant  to 
make  payments  after  the  water  was  actnally 
placed  upon  hts  land. — Fresno  Canal  A  Irr. 
Co.  ▼.  Hart,  152  Cal.  450,  9E  Pac.  1010. 

§  e.    Oronndg  for  Befonnatton. 

Sa]  An  action  will  lie  nnder  the  provtslona 
sections  3390  to  3402  of  the  Civil  Code, 
to  reform  a  contract,  and  enforce  it  as  re- 
formed, where  the  eonrt  flnds.  under  the 
pleadinga,  upon  sufficient  evidence,  that  it 
did   not  express  the   agreement  and   nnder- 


partiea  to  the  contract  at  the  t 
ing  it,  but  that  plaintifF  understood  the  prom- 
ise therein  made  in  accordance  with  the 
reformed  contract,  and  defendant  at  said 
time  believed  sucn  to  be  plaintiff's  under- 
standing thereof.  Such  findings  are  sufficient 
to  support  a  judgment  for  plaintiGF. — Chapin 
V.  Boas,  2  Cal.  App.  433,  S4  Pac.  S3. 

S  7.    DefaiuM  and  ObJecUoiia  to  Belief. 

[a]  Where  the  mistake  of  the  parties  was 
mutual,  and  resulted  wholly  from  the  un- 
discovered mistake  of  the  scrivener,  and 
there  was  nothing  in  the  eireumstanceB  to 
lead  the  partiee  to  suppose  that  all  the  land 
paid  for  was  not  conveyed,  or  to  excite  any 
suspicion  of  the  existence  of  the  mistake, 
the  fact  that  the  grantee  had  possible  means 
of  knowledge  was  not  auffieieut  to  put  him 
upon  inquiry  as  against  his  grantor.  Nor 
does  it  lie  in  the  mouth  of  the  grantor  to 
urge  that  it  was  the  daty  of  his  grantee  and 
of  the  plaintitC  to  make  inquiry  as  against 
him  who  was  not  only  a  party  to  the  mis- 
take but  caused  it  throitgh  bis  scrivener  and 
suffered  no  detriment  therefrom,  and  who  is 
asking,  in  his  own  wrong,  to  retain  prop- 
erty which  he  sold  and  intended  to  con- 
vey.—Hart  T.  Walton,  9  Cal.  App.  502,  99 
Pae.  719. 

§  S.    Feraoni  Entitled  to  BefonnaUon. 

[a]  The  duty  of  inquiry  is  exacted  only 
in  favor  of  innocent  parties^^and  not  in 
favor  of  wrongdoers. — Hart  v.  Walton,  6  Cal. 
App.  502,  96  Pae.  719. 

n.  fbooeedhtek  Am)  belief. 

CONDITIONS  PRECEDENT  TO  SUIT,  |SU. 

LnilTATIONS  AND  LACHES,  1 10. 

PARTIES,  I  11. 

PLEADINQ.  I  19. 

EVIDENCE.  1  IB. 

TRIAL,  JtTDQHENT  OR  DECREE.  AMD  APPEAL, 


§  BVi.    Oondltloni  Precedent  to  Suit. 

fa]  A  sufficient  demand  for  the  correction 
of  the  deed  before  suit,  is  shown  by  a  re< 
qnest  for  a  correction  deed,  reeouveylng  the 
property  made  by  the  engineer  and  sur- 
veyor of  the  plaintiff  upon  the  defendant, 
and  its  refusal  by  him,  upon  the  ground 
that  no  mistake  had  been  made, — Home  ft 
Farm  Co.  v.  Freitas,  153  Cal.  680,  90  Pac. 
308. 

§  10.    LimltaUona  and  Lac&as. 

fa]  Where  the  property  secured  b.v  n  deed 
trust  located  the  property  described  in 
the  wrong  county,  an  action  may  be  com- 
menced in  the  county  in  which  the  prop- 
erty deeded  was  in  fact  located,  to  nave 
the  deed  reformed,  notwithitandinr  the  note 
secured  thereby  was  barred  by  the  statate 
of  limitations  when  such  action  was  brought. 
Travelli  V.  Bowman,  150  Cal.  587,  80  Pae. 
347. 

[b]  Laches  la  not  imputable  to  the  creditor 
or  the  trustee,  where  they  had  bo  knowledge 
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of  thB  matnsl  mistake  in  the  deaeriptiOD  of 
tlie  propertj'  until  about  oae  montli  prior 
to  tlie  commeiicenieQt  of  tlie  action  to  re- 
form the  deed. — Tiavelli  r.  Bonrnan,  150  Cal. 
687,   B9  Pbo.   347. 

•a  ... 

a  conveTanee  and  to  quiet  plaintiCTB  title  to 
tlie  land  and  ice  plant  possessed,  is  in  its 
nature  one  for  the  reeoveiy  of  reel  prop- 
erty, and  it  is  not  barred  except  hj  ths 
five  jean'  limitation  containsd  in  aection 
31S  of  the  Code  of  Civil  Procedure.  A  Bpe- 
eial  demurrer  pleading  the  statute  of  limita- 
tions, under  the  provigiocs  of  subdivision  4 
of  seetion  338  of  the  Code  of  Civil  Proce- 
dure regulating  relief  on  the  ground  of  fraud 
or  mistake,  was  properly  overrnled. — Union 
lee  Co.  V.  DoTle,  0  Cal.  App.  £84,  &£  Pac. 

lis. 

[d]  A  prayer  that  plaintiff  be  adjudged  the 
owner  of  the  property  to  be  described  in  the 
reformed  deed,  and  that  defendant  be  en- 
joined from  asserting  any  right  thereto,  goes 
beyond  the  obvious  scheme  and  purpose  of 
the  complaint  to  reform  the  deed  and  waa 
properly  disregarded  by  the  court.  The 
cause  of  action,  being  just,  should  not  be 
defeated  by  a  strict  and  technical  applica- 
tion of  the  statute  of  limitationa  in  behalf 
of  one  whose  claim  roust  be  intolerable  in 
a  court  of  equity. — Hart  v.  Walton  9  Cal. 
App.  502,  BB  Pac.  T19. 

[6]  The  action  brought  to  reform  the  deed 
for  mutual  mistake  so  as  to  make  it  speak 
the  intention  of  the  parties  ia  not  an  ac- 
tion for  the  recovery  of  real  property  or  the 
passesaion  thereof,  subject  to  the  statutory 
limitation  of  Are  years  without  seizin  or 
possession. — Hart  t.  Walton,  9  Cal.  App.  502, 
89  Pac.  719. 

[f]  The  cause  of  action  to  reform  the  deed 
for  mutual  mistake  of  the  parties  is  au- 
thorized by  section  3399  of  the  Civil  Code, 
and  the  time  within  which  such  a  cause  of 
action  may  be  brought  is  regulated  by  sub- 
division i  at  seetion  33S  of  the  Code  of 
Civil  Procedure,  in  which  the  limitation  is 
tbree  years  after  the  discovery  by  the  aqi- 
grievea  party  of  the  facts  constituting  the 
mistake:  and  when,  notwithstanding  the  lapse 
of  thirteen  years  between  the  occurrence  of 
the  mutual  mistake  and  its  discovery,  it  waa 
not  known  or  suspected  to  exist  by  either 
of  the  ori^nal  parties,  prior  to  its  discovery 
by  the  plaintiff  and  his  demand  for  corrected 
deeds  a  few  days  before  suit,  the  eauee  of 
action  ia  not  barred  by  the  statute  of  limita- 
tions.—Hart  r.  Walton,  9  Cal.  App.  C02,  99 
Pac.  719. 

§  II.    FartlM. 

[a]  A  decree  In  8  suit  by  the  purchaser 
and  Oerbard  T.  Terse  huren,  his  grantor, 
brought  merely  against  the  administrator  of 
the  original  grantor,  without  making  George 
F.  Tergchuren  a  p&rty,  or  publishing  sum- 
mons  against  him  so  as  to  obtain  a  decree 
in  rem,  in  which  the  court  assumed  to  re- 
form the  deed  to  George  P.  Terschuren,  for 
alleged  mistake  in  the  name  of  the  grantee, 
eould   have  no  more  effect  to   cnre  the  de- 


fect in  the  title  than  the  aeeond  deed  of 
the  grantor.  The  decree  could  only  eonelud* 
the  administrator,  who  had  no  title,  after 
the  deed  by  hie  intestate  to  George  F.  Tera- 
ehureu. — Walter  t.  Uitehell,  0  Cal.  App.  410, 
92  Pac  31S. 

S  12.    Pleading. 

[a]  Where,  b^  mistake  In  the  deed  executed 
under  the  option,  the  excepted  area  waa  in- 
cluded therein,  it  is  immaterial  whether  the 
mistake  waa  mutual  or  a  mistake  of  the 
plaintiff,  known  or  nns^eeted  by  the  defend- 
ant; and  where  the  mistake  was  alleged  in 
each  form,  the  plaintiff  was  entitled  to  re- 
formation of  the  deed  upon  sufficient  proof 
of  either. — Los  Angeles  etc.  Co.  v.  New  Liv- 
erpool Salt  Co.,  150  Cal.  21,  87  Pac.  1020. 

[b]  Where  the  apectfle  tract  of  land  de- 
creed  to   have   been   erroneously   conveyed   i 


act  description  of  the  land  erroneoasly  con- 
veyed, and  by  the  evidence  clearly  showing 
the  speciDc  aeresKs  and  its  situs,  as  pleaded, 
the  court  properly  decreed  the  reformation 
of  the  deed  in  relation  thereto. — Home  ft 
Farm  Co.  t.  Freitas,  15S  Cal.  680,  96  Pac. 
308. 

[c]  In  an  action  to  correct  a  mistaken  de- 
scription in  two  deeds,  intended  to  convey 
an  ice  plant,  which  was  possessed  by  the 
grantee  and  his  suoeesEors  in  interest  con- 
tinuously, other  land  having  been  described 
by  mistake  of  the  parties  which  waa  of  no 
practical  use,  to  compel  a  conveyance  there- 
of by  the  true  description,  and  to  quiet  title 
to  the  land  possessed,  aa  against  the  gran- 
tor and  a  nibsequent  grantee  of  the  ice 
plant,  where  the  complaint  states  a  cause 
of  action,  and  no  apecial  demurrer  was  in- 
terposed for  uncertainty  or  ambiguity,  even 
if  It  be  conceded  that  the  averment  of  mis- 
take ia  not  ae  clear,  apeeiflc  and  direct  aa 
it  might  be,  as  to  the  fact  of  mutual  mis- 
take, objection  thereto  cannot  be  urged  upon 
general  demurrer.^-Union  lee  Co.  T.  Doyle, 
e  Cal.  App.  284,  92  Pac  112. 

[d]  Though  equity  may  refuse  relief  where 
the  consideration  is  inadequate,  yet  where 
the  complaint  sbows  dearly  that  a  sofficieBt 
consideration  appears  for  the  convey^ance  of 
the  ice  plant  of  which  the  possession  waa 
delivered,  and  which  was  an  essential  part 
of  the  land  purchased  and  intended  to  be 
sold  and  conveyed,  the  complaint  is  not  ob^ 
jectiouable  because  not  segregating  the  ex- 
act proportion  paid  for  the  land  and  for  the 
other  equipments  of  the  ice  plant. — Uniaii 
Ice  Co.  V.  Doyle,  6  CaL  App.  £84,  92  Pae. 
11£. 

[e]  Where  the  complaint  shows  no  ground 
for  BuapicioD  or  belief  by  plaintiff  that  there 
was  any  mladeaeription  in  the  deeda  nntU 
the  subseqnent  grantee  claimed  title  to  the 
land  possessed  by  plaintiff,  after  which  the 
suit  waa  brought  within  a  reasonable  time, 
no  laches  is  impntable  to  the  plaintiff,  and 
a  demurrer  for  laches  cannot  be  sustained. — 
Union  Ice  Co.  v.  Doyle,  S  Cal.  App.  2S4,  92 
Pae.   112. 
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[f]  A  eomplalnt  Making  to  nform  a  mntusl 
contract  to  aell  real  estate,  ao  ai  to  maka 
it  a  coDtract  to  exchange  lands,  and  to  in- 
aert  a  more  partiealar  desciiption  of  the 
property  to  be  eschaDged,  and  to  correct 
other  terms  thereof,  on  the  alleged  groand 
of  the  matnal  mistake  of  the  parties,  fatly 
set  forth,  whereby  the  writing  doe*  not  ex- 
preu  the  intention  of  the  parties,  or  the 
agreement  which  they  actnuly  made,  and 
to  apecifleally  enforce  the  contract  as  re- 
formed, states  a  sufBeient  cause  of  action, 
nnder  sections  3399,  3401,  and  340 £  of  the 
Civil  Code,  as  well  as  under  the  anthoritie* 
Qpon  eqaitr  jarisprudBnee  applicable  thereto. 
Hoase  v.  UcMuUeu,  9  Cat  App.  Se4,  100  Pae. 
344. 

[g]  Held,  that  the  complaint  is  not  obnoz- 
ions  to  the  objection  that  it  does  not  allege 
that  tbe  parties  agreed  to  the  matter  al- 
leged; bnt,  npon  a  proper  construction  there- 


the  parties  agreed  to  the  terms  of  the 
tract  as  established  hy  the  trial  court.  An 
allegation  that  the  parties  entered  into  an 
agreement,  and  that  a  certain  provision  Is 
one  of  tbe  covenants  of  the  agreement,  is 
a  EufGcient  allegation  that  they  agreed  to 
■aid  pravieion;  and  the  langnsge  of  other 
covenants  is  sacb  that  anyone  with  common 
nnderitandicg  wonld  infer  therefrom  that 
the  parties  agreed  to  the  contract  as  thej 
intended  and  believed  it  to  be  written. — 
House  v.  McMuIlen,  9  Cal.  App.  664,  100  Pae. 
314. 

[h]  The  complaint  as  regards  the  enlarge- 
menta  and  eicision  of  terms  of  the  con- 
tract sufficiently  ehows  that  the  enlargements 
were  omitted  from  the  written  agreement 
bj  error,  mistake  and  nneonscions  forgetful- 
nesi  of  all  the  parties  involved,  and  that 
each  of  such  provisions  and  covenants  was 
one  of  the  terms  of  the  contract  between 
the  plaintiff  and  defendant;  and  the  ez- 
ciaion  is  sufficiently  alleged  to  have  been  in- 
serted by  motual  mistake  of  the  parties  and 
of  a  third  party,  and  was  part  of  another 
and  distinct  contract  for  the  sale  of  an- 
other piece  of  land,  showing  how  it  was  mie- 
takenJy  iti  sorted. — House  v.  McMullen,  9 
Cal.  App.  eQ4,  100  Pae.  344. 

[i]  A*  to  the  meaning  attached  to  the  word 
"sell"  Qsed  by  both  parties,  and  as  to  the 
identification  of  the  property  intended  to  be 
exchanged,  these  particulars  involve  the  con- 
struction or  interpretation,  and  not  the  ref- 
ormation, of  the  contract.  Under  the  rules 
prescribed  for  the  interpretation  of  contracts 
tbe  plaintiff,  upon  an  allegation  that  the 
contract  was  so  underitood  by  the  parties, 
coDid  prove  that  "sale"  was  used  for  "ex- 
change," which  is  a  species  of  sale;  and  so 
likewise  will  the  terms  defining  tbe  property, 
which  introduce  no  new  element  into  the 
contract,  and  may  be  made  certain  by  the 
abstracts,  which  must  be  presumed  to  con- 
tain all  that  is  claimed  by  plaintiff. — House 
V.  McMullen,  9  Cal.  App.  664,  100  Pae.  344. 

§  13.    Evldanca. 

[a]  In  an  action  to  reform  a  deed  for 
mutuality  of  mistaka  as  to  the  description 


of  the  land,  e&used  by  the  mistake  of  a 
draughtsman  carried  into  tbe  deed,  giving 
the  defendant  about  sixteen  acres  more  land 
than  was  oontemplated  by  the  parties,  al- 
though the  proof  of  the  mistake  and  its 
mntnallty  must  be  clear  and  convincing,  yet 
a  mere  conflict  in  the  evidence  does  not 
necessitate  a  denial  of  tbe  relief,  but  the 
court's  finding  of  tbe  mistake  and  its  motoal- 
ity,  upon  conflicting  evidence,  if  well  sup- 
ported by  snfllcient  evidence,  will  not  be 
disturbed,  notwithstanding  the  denial  of  the 
mistake  by  the  defendant,  who  is  seeking  to 
hold  more  than  he  is  justly  entitled  to. — 
Home  A  Farm  Co.  v.  Freitas,  153  Cal.  6S0, 
96  Pae.  308. 

[b]  In  an  action  by  a  vendor  to  reform  a 
eontract  for  the  sale  of  bis  interest  in  land 
purchased  by  the  defendant,  by  inserting  a 
promise  to  pay  tbe  purchase  money,  which 
wae  omitted  by  mistake  and  to  enforce 
speeiflc  performance  of  the  agreement  as  re- 
formed, a  finding  of  such  mistake  is  snatained 
by  proof  that  tne  purpose  of  the  agreement 
was  to  effect  a  settlement  between  quarrel- 
ing brothers  by  tbe  defendant  bnying  out 
and  paying  off  the  amount  that  plalntiS  had 
invested  in  the  land;  and  that  the  omission 
to  iuiert  an  agreement  to  pay  such  amount 
cannot  be  accounted  for  on  any  other  theory 
consistent  witb  the  evidence  than  a  mistake 
and  oversight  of  all  concerned  in  the  prepara- 
tion of  the  contract. — Van  Leuven  v.  Van 
Leuven,  3  Cal.  App.  409,  85  Pae.  860. 

[c]  Tbe  fact  that  plaintiff  had  an  inter- 
eet  in  the  land  to  the  extent  of  the  sum  be- 
longing to  him,  which  had  gone  into  the 
purchase  of  it,  was  admitted  by  defendant 
becoming  a  party  to  the  contract  of  plaintiff 
to  sell  it  to  him. — Van  Leuven  t.  Van  Leuven, 
3  Cal.  App.  409,  85  Pac.  860. 

[d]  In  an  action  by  an  innocent  purchaser 
from  the  original  grantee  of  land  to  reform 
the  deed  as  against  tbe  original  grantor  for 
mutual  mistake  of  the  parties  in  its  descrip- 
tion, tbe  plaintiff  is  entitled  to  the  relief 
granted,  when  the  evidence  shows,  without 
conflict,  that  the  grantor  sold  one  hundred 
and  twenty  acres  of  land  and  received  full 
pa;r  therefor,  and  that,  by  mistake  of  the 
scrivener  in  writing  the  word  "of"  where 
"and"  should  be,  tlie  land  was  so  misde- 
scribed,  tbat  by  mutual  mistake  the  deed 
conveyed  one  hundred  and  fifteen  acres  less 
than  were  intended  to  be  conveyed,  and  that 
neither  of  tbe  particB  nor  the  plaintiff  knew 
or  suspected  the  mistake,  until  plaintiff  was 
led  to  discover  it  a  few  days  before  suit 
brought,  when  corrective  deeds  were  de- 
manded, which  the  grantee  executed,  but  the 
grantor  refused  to  execute,  and  then  for 
the  first  time  began  to  claim  the  property 
as  his  own.— Hart  v.  Walton,  9  Cal.  App.  502, 
99  Pac.  719. 

[e]  The  grounds  for  the  reformation  of  a 
contract,  whether  based  upon  mutual  mlB> 
take  or  fraud  of  one  of  the  parties,  may  be 
proved  by  parol  evidence,  notwithstanding 
the  contract  is  one  which  by  the  statute  of 
frauds  is  required  to  be  in  writing.— House 
V.  UcMuUen,  9  Cal.  App.  QGl,  100  Pac  344. 
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S  14.    TrUI,  Jndgmont  or  Dmtm,  and  A]>- 
pe«l. 
t&]  Wliere  ptalotiEF  eontraeted  with  another 
defendant  to  sell  aud  eonve;  all  of  bi«  in- 

teiest  in  the  property  in  controversy,  it  waa 
error  to  reform  the  contract  without  plead- 
ing into  an  agreemeot  to  sell  and  convey  an 
□ndivided  half  intereBt  therein,  and  to  fore- 
close all  of  defendant's  rights  nndet  a  time 
limit,  where  it  appcais  that  plaintiff  had 
not  performed  the  contract,  and  that  the  de- 
fendant is  not  in  default,  bat  stands  ready 
and  williDg  to  perform  it  upon  performance 
fay  plaintiff.  Such  defendant  should  have 
been  given  a  judgment  for  costs. — Benton  ▼. 
Gibson,  148  Gal.  650,  81  Pae.  ISG. 

[b]  The  relief  granted  in  the  case  at  bar 
is  the  result  of  the  application  of  equitable 
principles  established  and  practiced  in  courta 
of  equity  "in  the  furtherance  of  justice  and 
to  prevent  injustice." — Union  Ice  Co.  v.  Doyle, 
«  CaL  App.  284,  92  Pae.  112. 

REFORMATORIES. 

Inclnde  IwUtntlau  for  pioaiotlag  rtfannttlon  et 
offend*  ;i.  mot*  partlculacl;  JnTanlls  dtllnqnanta, 
wkethvl  tDDUdad  or  mtlntalnsd  I17  pilvaM  maani 
or  In  part  or  wboUr  by  garammonC;  •■taljUitunoDt, 
inalBtonuica,  roculatlon,  and  nunagomant  of  nicli 
iDiUtntlons;  and  rlgbto.  povera,  doUei  and  Il*blli> 
other  offleara,  otc,  tharoof. 


[a]  A  proceeding  to  commit  a  miaor  to  as 
industrial  school  is  not  a  criminal  prosecution, 
nor  a  proceeding  "according  to  the  course  of 
the  common  taw"  in  which  a  jury  trial  is 
guaranteed. — Ex  parte  Ah  Feen,  SI  Cal.  280. 

REGISTERS  OF  DEEDS. 

tadnds  pnbllc  oSGna  anthorliad  to  kstp  raoord* 
ot  iDitninants  la  TrtUnc;  thalr  mppolntment,  gull- 
llMtlon,  and  taanra  of  offlca,  and  tlialr  rlftbta,  pow< 
•n,  dntlaa,  and  llabtUtSas  In  lanarsl. 

§  I.  Pvwen  u>d  Datlea  and  tbe  Perform- 
ance  IlucBot. 
[a]  The  act  requiring  the  recording  of  maps 
prior  to  sale  in  lots  does  not  authorize  the 
recorder  to  make  an  approval  by  the  county 
anrvejor  a  condition  precedent  to  the  receiv- 
ing of  the  map;  and  where  the  map  is  in 
the  form  required  by  the  act  it  is  the  re- 
corder's duty  to  receive  and  record  it. — Bent- 
ley  V,  Hnrlburt,  153  Cal.  796,  96  Pae.  890. 

RELEASE. 

bidnda  raUnqnlilmeM  ot  a  HfU  or  daln  to  Ilia 
paraon  agalnit  wlMD  it  U  to  ba  aaorclMd  ot  en- 
forced, aipnia  or  ImpUad,  by  agraemint  or  act  of 
tb*  partlaa;  natnra.  raqnlilua,  lulBclaney,  and  of' 
fact  *f  Mtlltutlon  of  incb  afraamanta  and  act*  and 
ef  iDitTUmanu  of  releaae  In  wilting,  under  laal  or 
not  nndar  laal;  ovldanc*  itlatlng  tbarata;  rlgM  to 
raadnd  iala>H:  and  plaadlng  ralaaao  and  proof 
thaiHt  >a  a  delaaM. 


n.    OONBTBUOTIOM  AND  OFEKATIOK. 

S  S.    Scope,  OonatincUon  and  Operation. 

[a]  Where  the  receipt  of  a  less  sum  than 
the  amount  of  the  bill,  though  bearing  date 
■nbsequeut  to  the  date  of  the  bOl,  was  writ- 
ten across  the  face  of  the  itemized  bill,  it 
cannot  be  said  from  the  fact  that  "a  aatis- 
faetioQ  of  all  claims"  waa  expressed  that  it 
clearly  shows  a  release  of  all  claims  of  what- 
soever nature  to  such  date;  but  it  might  be 
reasonably  considered,  in  the  absence  of  any 
evidence  as  to  the  surrounding  circumstances, 
that  the  whole  subject  matter  of  the  release 
was  the  bill  upon  which  it  was  written  and 
the  claim  evidenced  thereby. — Jersey  Island 
Dredging  Co.  v.  Whitney,  149  CaL  269,  86 
Pae.   S09,  691. 

[b]  The  additional  words  written  upon  the 
bill,  "and  guaranteed  against  liens,"  are  im- 
material as  reapects  the  determinstion  of  the 
question  as  to  the  subject  matter  of  the  al- 
leged release. — Jersey  Island  Dredging  Co.  V. 
Whitney,  149   Cal.  26S,  86  Pae.  509,   691. 

in.  PLEADma,  EvmEHOE  Aim  tsiai^ 

f  10.    Pteadlng. 

[a]  Where  plaintiffs  signed  merelv  a  blank 
release,  and  defendant  snbsequently,  in  tba 
absence  of  plaintiffs,  inserted  written  words 
purporting  to  releaae  all  damages  for  the  sum 
of  {25   paid   to   each  of   the  plaintiffs,   which 

Jlaintiffs  understood  to  be  merely  a  payment 
ir  time  lost,  and  defendants  merely  pleaded 
such  release  in  full,  upon  a  finding  against 
it,  it  has  no  pleading  upon  which  it  can  b« 
allowed  the  $25  as  a  payment  on  account  ot 
damages  to  each  of  the  plaintiffs. — Dalton  v. 
Pacific  Electric  Ey.  Co.,  7  Cal.  App.  510,  94 
Pae.  868. 

§  11.    ETldwic*. 

[a]  In  an  action  for  services  rendered  af- 
ter the  date  of  a  bill  rendered  for  prior  ser- 
vices was  disputed^  aud  subsequently  settled 
for  a  less  sum,  "m  full  satisfaction  of  all 
claims,"  where  defendant  waa  allowed  to 
prove  by  parol  that  such  aettlement  and  re- 
lease included  a  full  satisfaction  for  all  work 
done   and   to   be   done,   the   plaintiff  was 


release  was  executed,  and  to  show  that  fant 
one  item  of  the  bill  waa  disputed,  and  that 
there  was  no  discossion  as  to  anythiuK  else 
than  the  settlement  and  aatisfaction  of  that 
bill. — Jersey  Island  Dredging  Co.  ▼.  Whitney, 
149  Cal.  260,  86  Pae.  S09,  691. 

[b]  Where,  as  the  result  of  a  collision  of 
cars  on  an  electric  Street  railway,  plaintiffs 
were  injured,  and  the  findings  of  the  court 
for  the  plaiotiffa  as  to  the  amount  of  the 
injury,  and  agaiQst  tbe  defendant  on  a  plea 
that  the  damages  were  released  by  each  of 
plaintiffs,  were  fully  anstained  by  the  evi- 
dence for  the  plaintiffs,  upon  the  appeals  of 
the  street  railway  company,  tbe  jodgment  in 
favor  of  each  of  tbe  plaintiffs  must  be  af- 
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[e]  ThA  court  properly  ezelnded  evideiice  on 
eiou-ex  ami  nation  of  platotiffi  to  thow  that 
a  third  party  had  adviaed  the  nit  and  had 
a  contingent  interest  therein.  The  motive  of 
ft  plaintiff,  or  of  anj  of  his  adTisera,  was  of 
no  cODseqaenee  if  the  right  of  action  ex- 
lated. — Dalton  v.  PaciAe  £lectria  Bt.  Co., 
7  Cal.  App.  510,  B4  Pae.  SSS. 

S  12.    QtuBtlMW  for  Jtny. 

[a]  Whether  the  eignatare  to  the  release 
was  g^nnine  or  not  was  a  question  of  fact 
to  be  determined  hy  the  jurj  and  not  hj 
tbe  jadge. — Castor  t,  Bernstein,  2  Cal.  App. 
703.  81  Pae.  241. 


HEUADTDERS. 

Induda  utnn  snd  Uicldrati  ot  sitsus  Umltad  t« 
tsk*  •Saet  sttvT  Ui*  d«t«iiiilnatlDn  of  pTScedlni  «•■ 
taMi;  rifhts,  povsn  sod  IU1>Uitl«i  ot  xemaludu- 
bwb;  and  nmadlai  icIsUng  thuato. 

I  1.    Natnrft. 

[a]  It  is  not  material  whether  the  estate  in 
remainder  was  vested  or  contingent  during 
ths  life  of  the  wife,  it  being  in  either  case 
a  legal  convejanee  of  a  future  estate.  The 
fact  that  it  was  subject  to  defeat  by  the 
joint  power  of  disposition  does  not  make  it 
material  to  inquire  where  the  estate  in  re- 
mainder was  resting  in  the  mean  time,  SDcb 
power  having  n^ver  been  exercised  and  the 
estate  in  remainder  having  became  fnlly 
vested.— Burnett  v.  Piercj,  14B  Cal.  178,  SS 
Pae.  e03. 

[b]  Under  a  will  which  reads:  "I  give  to 
my  daughter  all  the  property  of  which  I  die 
seised,  remainder  to  the  heiis  of  her  body  in 
fee  simple,  but  in  the  event  of  her  death 
without  surviving  heirs  of  her  body,  I  di- 
rect said  remainder  to  be  distributed  to  my 
heirs  then  surviving  accordiug  to  the  law  of 
descent  at  the  date  of  my  daughter's  death," 
the  remainders  cannot  be  attacked  as  in- 
valid on  the  ground  that  the  contingencies 
on  which  they  depend  are  double  or  eonsti- 
tnte  a  possibility  upon  a  possibility^  they  are 
^temate,  and  respectively  depend  on  only 
one  contingency. — Estate  of  Fitzgerald,  S  Cof. 
Pro.  Dec  178. 

BEFLEVIN. 

Inelnde  asUoni  toi  ncovarr  of  iTssillo  vnsonal 

pnpeitr  bj  InunsdlsM  dallvuy  tlmvcrf,  toiuidad  an 
right  ol  poiwMlon.  mon  psrUcDUrlr  wilti  of  te- 
plarln  snd  lUtntoTT  actlonB  of  cUlm  *Jid  dsllvsrr, 
actlani  to  nconr  chattels,  bail,  ttavai,  ate.;  nators 
and  scoi>*  ol  Uw  nmady  In.fMural;  fionndi  ol  lueti 
actions  sod  dsfaiiMi  Uurato;  by  and  scslnrt  vhom 
and  u  to  whit  pioptrtr  thojr  mar  bs  malDtilaad; 
pmcadai*  tharain;  altamatlve  or  inctdautal  rsoor- 
•TT  of  dunsgai;  Tsrdlet  sod  fadcmant  snd  tnlorc*- 
Bsnt  tbanot;  Torlaw  of  piocHdlBci;  costs  In  mch 
actions;  and  liabilltlas  an  and  anfoTcamant  of  saeiiri- 
Has  clTsn  In  sneh  sctloni. 
L  BIGHT  OF  ACTION  AND  DEFENSES, 
Si  1-7. 


n.  JITBISDICTION,  VENITB  AND  PAR- 
TIES, ii  8-10. 

IV.  PLEADINGS  AND  EVIDBNCB,  (9  18- 
23. 
y.  DAMAGES,  i!  S4-27. 

VL  TKI.\L,  JUDGMENT,  ENFOKCEMENT 
OF  JUDGMENT  AND  BEVIEW, 
{}  2S-38. 

I.     RIGHT   OF  ACTION  AND  DEFENSES. 
PROPERTY  SUBJECT  TO  BEPLEVIN,  I  8, 
TITLE  AND  BIdHT  TO  POSSEeSIOH  OS  PLAIN- 

TIPF,  I  », 
COHDITIONS  PBBOBDBNT,  1  6. 
DEFENSES,  1  «. 

5  2.    Fropettr  Subject  to  Beplevlii. 

[a]  The  nature  of  the  contract  made  wai 
not  one  for  the  sale  of  materials  to  the  con- 
tractor, but  was  in  the  nature  of  one  to 
farnish  materials  and  affix  them  to  the  free- 
hold by  work  and  labor,  and  until  so  affixed 
the  property  to  the  materials  will  not  pass, 
and  claim  and  delivery  will  lie  for  their  re- 
covery,— Steiger  etc.  Pottery  Wks.  t.  Sonoma, 
»  CaL  App.  ess,  100  Pae.  714. 

[b]  When,  nnder  a  valid  buildinE  contract 
with  a  city  to  eonstmct  a  city  hall,  the  con- 
tractor employed  plaintiff  to  furnish  all 
materials,  and  to  construct  a  tile  roof  there- 
on, and  after  the  materials  therefor  were 
placed  upon  the  ground  for  the  necessary 
work  contracted  for,  the  contractor  aban- 
doned his  contract,  and  a  new  contract  was 
let  by  the  city,  and  the  cit^  claimed  title 
to  the  materials,  the  ownership  of  such  ms- 
terials  remained  in  the  party  furnishing  the 
same,  and  after  demand  made  by  him  upon 
the  city  and  the  new  contractor  far  the  pos- 
session of  the  same,  before  they  were  placed 
in  the  stractura,  and  their  refusal  to  grant 
the  same,  the  owner  is  entitled  to  recover 
the  poSBcseion  of  tbe  materials  or  their  value, 
in  an  action  of  claim  and  delivery  against 
them. — Steiger  etc.  Pottery  Wks.  v.  Sonoma, 

6  Cal.  App.  ees,  100  Pac.  714. 

[e]  The  mere  eirenmetanee  that  the  mate- 
rials placed  on  tbe  ground  nnder  the  contract 
made  with  the  contractor  were  charged  to 
him  cannot  afCect  the  nature  of  the  con- 
tract made,  or  the  title  to  the  materials  fur- 
nished by  the  owner  thereof  to  be  affixed 
on  the  roof  by  his  labor. — Steiger  etc.  Pot- 
tery Wks.  T.  Sonoma,  9  Cal.  App.  698,  100 
Pac.  714. 

§  3.  Titla  and  Bl^t  to  FoBSesslon  of  Plain- 
tiff. 
[a]  Though  a  bill  of  sale  of  personal  prop- 
erty made  by  a  deceased  testator  in  his  life- 
time, without  a  delivery  or  change  of  pos- 
session,  was  valid  as  between  the  parties; 
yet,  where  the  grantor  died  while  in  posses- 
sion thereof,  and  bis  executrix  sold  the  prop- 
erty to  a  bona  fide  purchaser  for  value,  with- 
ODt  notice  of  the  bill  of  sale,  and  such  salti 
was  confirmed,  an  action  of  claim  and  de 
livery  will  not  lie  against  tbe  exeentrix  sf 
ter  such  sale^  for  want  of  possession  by  her 
when  the  suit  wSs  brought,  nor  can  the  ac- 
tion   be   maintained   against   the    bona   fide 
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§  S.    Oondltiani  Frocedant 

[a]  ThoDgh  thus  was  some  svIdeneG  to  thow 
that  demand  wai  mads  opoo  defendant  as 
vendee  for  poiseuion  at  the  eaiing  before 
suit  for  its  possession  or  the  value  thereof; 
yet  evidence  of  the  eondaet  of  the  defend- 
ant in  refnsing  to  allow  posaesston  theieof 
to  be  tKken  oDviBtea  the  neceaaitT'  of  the 
formal  demand. — Cbnrchill  ▼.  More,  1  CaL 
App.  219,  S8  Pao.  290. 

§  0.    D«f  anses. 

[a]  A  pnrehaaer  of  the  ptopertj  bailed  who 
became  entitled  to  ita  immediate  posaeasion 
at  the  time  of  the  pnrchase,  and  who  baa 
complied  with  the  conditions  of  the  contract 
of  bailment,  upon  demand  for  posaeaaion  be- 
ing made  and  refused,  became  vested  as 
against  the  bailee  with  a  right  ol  action 
for  its  possession,  or  for  ita  value,  if  poa- 
sesaiott  could  not  dc  recovered;  and  the  Tact 
that  the  bailee,  before  the  demand,  or  before 
the  action  was  began,  had  parted  with  the 
posseeaion  of  the  property  is  no  defense  to 
auch  action.  Nor  wonld  the  fact  that  the 
plaintiff  in  such  action  was  the  vendee  of 
the  original  bailor  affect  the  caae  in  this 
particular. — New  Liverpool  Salt  Co.  v.  Weat- 
ern  Salt  Co.,  IGl  Cal.  479,  01  Pac.  1G2, 

[b]  In  an  action  by  the  purchaser  from 
the  original  bailor  against  the  bailee  the  lat- 
ter cannot  take  advantage  of  a  provision  in 
the  contract  of  sale  to  the  plaintiff  providing 
for  the  reversion  of  the  title  to  the  tbing 
Bold  to  the  seller  upon  nonpayment  of  the 
purchase  price,  in  the  absence  of  a  show- 
ing that  the  seller  had  taken  some  action 
to  enforce  auch  forfeiture. — New  Liverpool 
Salt  Co.  T.  Western  Salt  Co.,  ISl  CaL  47B, 
91  Pac.  152. 


S  SVt-    TurlsdlctlaiL 
[a]  In  an  action  of  claim  and  delivery  of 

a  mare,  the  value  thereof  alleged  in  the  com- 
plaint and  the  demand  for  relief  therein, 
and  not  the  finding  of  the  valve,  flies  the 
jurisdiction  of  the  superior  court. — Pratt  v. 
Welcome,  6  Cal.  App.  475,  92  Pac.  SOO. 

§  0.    Parties  Plaintiff. 

[a]  In  an  action  of  claim  and  delivery  by 
the  payee  of  notes,  who  has  the  ri^ht  of 
custody  thereof,  aa  against  the  guardian  of 
an  incompetent  ward,  who  was  maker  of  part 
of  the  notes,  and  had  no  interest  or  right 
of  poiaeaEion  in  any  of  them,  the  ward,  a 
part  of  whose  money,  while  incompetent,  the 
guardian  had  applied  aa  part  payment  on 
his  notes,  waa  not  required  to  be  made  a 
party  to  auch  action  merely  because,  in  the 
manner  of  an  accounting  between  the  guard- 
ian and  the  ward,  the  latter  had  objected 
to  the  payments  made  on  his  notes,  which 
was  a  matter  to  be  determined  by  the  court 


having  jorladlctton  of  tbe  guardianship.— 
Qerth  v.  Gertb,  7  CaL  App.  735,  »S  Fas. 
904, 

IT.    FLBADINaS  AND  EVIDENOE. 

§  Ifi.  DedUtntloD,  Complaint,  or  Petltlim,  In 
Oananl. 
[a]  The  complaint  is  intnffleient  to  atate  a 
cause  of  action  in  claim  and  delivery  where 
it  does  not  seek  the  recovery  of  specific  cer- 
tificates of  stock;  Dor  will  claim  and  deliv- 
ery lie  for  sharoi  of  stock  merely  aa  in- 
tangible property.^Bell  t.  Bank  of  Califor- 
nia, 153  CaL  234,  94  Pac  889. 

§  18.    Plea  or  Answer. 

[a]  In  an  action  by  the  owner  of  a  thresh- 
ing machine  to  recover  possession  thereof 
from  the  sheriff,  an  answer  by  the  latter, 
setting  np  a  right  to  the  possession  under 
the  judgment  and  order  of  sale  based  tkere* 
on,  in  favor  of  the  lienors,  rendered  in  the 
action  to  which  the  owner  was  not  made  a 
party,  constituted  no  defense.  And  a  com- 
plaint in  intervention  in  saeh  action,  filed  by 
the  lienors,  which  waa  based  entirely  on  the 
foreclosure  judgment,  and  which  showed  on 
its  face  that  the  foreclosure  action  h»d  been 
dismissed  as  to  auch  owner,  failed  to  state 
tacts  showing  the  interveners  to  be  entitled 
to  the  possession  as  against  the  owner.  If 
such  complaint  in  intervention  had  contained 
allegations  showing  that  the  interveners  had 
in  fact,  independent  of  the  judsmeut,  »  lien 
on  the  property  for  their  services,  and  the 
owner  had  thus  been  given  an  opportunity 
to  contest  the  interveners'  claim,  it  is  pos- 
sible that  the  property  might  have  been  held 
Bubject  to  the  judgment,  so  far  as  such  judg- 
ment was  warranted  by  the  evidence  given 
on  the  trial  in  support  of  such  allegationa. — 
Holt  Mfg.  Co.  V.  CoUius,  154  CaL  205,  SV 
Pac.  518. 

§  22.    AdmlaslliUlty  of  Evldance. 

[a]  The  lease  and  its  assignment,  and  also 
the  execution  and  certificate  of  sale  to  the 
plaintiff,  were  competent  aa  tending  to  show 
that  the  easing  was  agreed  to  be  and  re- 
main personal  property  wiA  right  of  re- 
moval, and  aa  evidence  in  support  of  the  is- 
sue of  ownership  and  right  of  possession. — 
Churchill  V.  More,  4  CaL  App.  S19,  83  Pac. 
290. 

§  S3.  Weight  and  SnflldaniT  of  Erldenco. 
[a]  Id  an  action  of  replevin  for  steel  rails, 
in  which  an  intervener,  as  asBignee  of  an  in- 
solvent corporation,  recovered  judgment,  and 
a  claim  by  defendant  of  a  lieu  for  steraga 
of  the  rails  on  his  laud  was  denied,  where 
it  appeared  that  defendant  had  been  presi- 
dent of  the  corporation  and  a  stockholder 
therein,  held,  upon  defendant's  appeal,  npon 
review  of  the  evidence,  that  findings  that  the 
corporation  waa  the  owner  of  the  raila,  and 
that  defendant  agreed  to  store  them  on  his 
land,  without  compeoaation,  were  snfficiently 
supported. — Alper  v.  Tormey,  3  CaL  App,  333, 

85  Pac.  eeL 
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rb]  Wbcre  a  tritnen  for  th«  plaintiff  testi- 
fied tbat  the  property  naa  of  the  value  of 
tSOO,  the  sum  alleged,  when  the  snit  waa 
brought,  and  the  witneases  for  defendant 
valued  her  then  at  only  t200,  the  riouTt  was 
not  bound  to  take  either  earn  teatLBed  to, 
and  a  finding  that  it  was  then  of  the  valae 
of  t300  is  BufEciently  supported. — Pratt  t. 
Welcome,  e  CaL  App.  475,  93  Pac  SOO. 

V.    DAUAOES. 
$  2S.    Elanwiita  of  Compeuutloii  In  OenoraL 

[a]  lo  an  action  of  replevin,  or  claim  and 
delivery  under  oar  statute,  no  relief  can  ba 
bad  for  eoDveraion  of  the  plaintiff's  property 
against  either  of  ths  defendants.  The  dis* 
tinction  between  those  two  kinds  of  action 
is  fnllv  established. — Bnuge  v.  Wilson,  7  Cal. 
App.  577,  95  Pac.  178. 

[b]  When  the  claim  and  delivery  is  for  per- 
sonal property  leased,  after  termination  of 
the  lease,  the  measure  of  damages  is  the 
amonnt  of  the  nnpaid  rentals,  with  interest 
upon  each  to  the  commencement  of  the  ac- 
tion; and  it  was  error  to  allow  any  rentals 
falling  due  after  snit  brought  to  the  date 
of  judgment.  Bnt  when  the  date  from  which 
the  unpaid  rentals  commenced  is  fixed  by  the 
juiy,  and  they  were  payable  at  a  fixed 
monthly  rate,  the  amount  due  at  the  com- 
men  cement  of  the  action  may  be  exactly 
calculated;  and  the  judgment  may  be  modi- 
fied without  necessity  of  a  reversal  for  the 
error. — Compressed  Ait  Co.  t.  West  San  Pablo 
Co.,  9  Cal.  App.  3ei,  99  Pac.  531. 


S  30.    Verdict  and  Findings  In  0«neral. 

[a]  In  view  of  the  principles  applicable, 
and  in  view  of  the  express  finding  of  the 
ultimate  fact  of  plain tlfl*!  ownership  and 
right  of  possession  of  the  property  recov- 
ered— even  conceding  that,  if  it  had  been 
found  that  the  property  sued  for  was  in- 
tended to  be  used  by  plaintifF  in  violation 
of  the  gambling  laws  of  the  state,  and  tbat 
it  could  not  be  put  to  any  legitimate  use, 
replevin  would  not  lie  to  recover  it — yet,  in 
the  absence  of  any  such  findings.  It  cannot 
be  inferred  from  the  mere  probative  finding 
that  the  property  is  commonly  used  for  un- 
lawful gambling,  and  that  a  part  of  it  was 
so  nsed  when  seized  by  order  of  defendant 
appealing,  as  district  attorney,  tbat  plaintiff 
ever  so  used  it,  or  intends  so  to  use  it,  or 
that  it  cannot  be  used  for  lawful  purposes, 
but  the  express  finding  of  the  ultimate  fact 
must  prevail. — Vasey  v.  Campbell,  4  Cal.  App. 
451,  S8  Pac.  509, 

[b]  In  an  action  for  the  recovery  of  per- 
sonal property,  the  finding  that  the  plaintiff 
is  the  owner  of,  and  entitled  to  the  posses- 
sion of,  the  property  is  of  an  ultimate  fact, 
upon  which  the  right  of  recovery  depends, 
and,  taken  with  other  findings  as  to  the 
possession  of  the  property  by  the  defendant 
appealing,  the  demand  by  plaintiff  upon  him 
for  the  delivery  thereof,  his  refusal  to  de- 
liver  the   lame,   its  value,   and   the   damage. 


the  findings  ire  sufficient  to  support  the  judg- 
ment for  the  plaintiff.— Vasey  v.  CampbelL  4 
Cal.  App.  451,  88  Pac.  509. 

[c]  An  option  to  purchase  the  leased  prop- 
erty at  a  fixed  price  within  sixty  days  hav- 
ing been  given  to  the  lessee,  with  a  fixed 
rental  to  continue  if  said  option  is  not  ex- 
ereiaed,  with  the  right  to  reclaim  the  prop- 
erty with  rental  to  the  time  of  reclaiming  it, 
and  the  answer  pleaded  a  purchase,  the  ver- 
dict of  the  jury,  upon  conflicting  evidence 
against  the  defendant  in  claim  and  deliv- 
ery, is  conclusive  that  nopurchase  was  made. 
CompresBBd  Air  Co.  v.  West  San  Pablo  Co., 
9  Cal.  App.  381,  99  Pac.  53L 

f  37.    Aw*!  and  Error. 
M  In  an  action  of  claim  and  delivery  by 

Elaintiff  as  successor  in  interest  of  the  hus- 
and  against  the  sheriff  who  levied  execu- 
tion on  the  judgment  against  the  wife,  where 
the  judgment  was  for  the  plaintiff,  and  a 
finding  tbat  the  husband  was  the  owner  and 
in  possession  of  the  growing  prune  crop  when 
he  sold  the  same  to  plaintiff's  predecessor 
was  not  assailed  on  motion  for  new  trial,  it 
mast  be  taken  as  true. — Bosenberg  Bros.  & 
Co.  V.  Boas,  e  Cal.  App.  7SS,  93  Pac.  £84. 

[b]  The  omission  to  find  as  to  the  posses- 
sion by  the  defendant  at  the  commencement 
of  the  action  is  not  material  where  the  ap- 

feal  is  only  from  an  order  denying  a  motion 
9T  new  trial,  and  there  is  no  specification 
that  the  decision  was  against  law,  either  in 
the  grounds  of  the  motion  or  in  the  state- 
meet  of  the  ease,  and  where  the  flndiog  is 
further  rendered  unnecessary  for  the  reason 
that  the  allegations  of  the  complaint  on  that 
subject  are  admitted  by  being^  insufficiently 
controverted  in  the  answer.— 5'ratt  t.  Wel- 
come, 6  Cal.  App.  475,  92  Pac.  500. 

[c]  Where  the  principal  qnestion  involved  in 
the  case  is  whether  a  sale  of  the  mare  by 
plaintiff  to  defendant  was  absolute  or  con- 
ditional, and  the  findings  as  to  a  conditional 
sale  are  made  upon  conflicting  evidence,  they 
will  not  be  disturbed  upon  appeal. — Pratt  v. 
Welcome,  6   Cal.  App.  475,  83   Pac.   500. 

[d]  Where  the  notes  were  deposited  with 
the  clerk  of  a  trial  court,  for  delivery  to 
plaintiff  if  the  judgment  shall  be  affirmed, 
the  court  in  affirming  the  judgment  will  not 
inquire  into  the  value  of  the  notes,  which 
has  become  a  mere  moot  question.— Oerth  v. 
Gertb,  7  Cal.  App.  735,  95  Pac.  904. 

[e]  The  remedy  upon  a  bond  on  appeal  in 
an  action  of  claim  and  delivery  must  be  by 
action  on  the  bond,  and  not  by  motion.  A 
stipulation  in  the  bond  of  a  surety  for  rem- 
edy by  motion,  upon  affirmance  of  the  judg- 
ment, rests  upon  the  statute  alone.  The  su- 
perior court  had  no  jurisdiction  lo  render  a 
judgment  in  such  ease  by  motion;  and  a 
judgment  so  rendered  is  void  for  want  of 
jurisdiction  apparent  upon  its  face. — Church* 
111  V.  More,  7  CaL  App.  767,  90  Pac.  108. 

[f]  Upon  an  appeal  from  a  judgment  in  an 
action  of  claim  and  delivery  of  personal  prop- 
erty which  is  in  the  alternative,  jjrimarily 
for  return  of  the  property,  and  incidentally 
for  a  money  judgment,  if  a  return  cannot  bo 
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had,  tho  proTiaiona  of  aeetion  BIS  of  the  Code 
of  Civil  Procedure  for  an  andsrtakicg  oa 
appeal  to  staj  exacntion  on  a  monej  judg- 
ment are  not  applicable. — Chuicbill  v.  Uore, 
7  Cal.  App.  767,  Qe  Pac,  108. 

[g]  In  an  action  of  claim  and  deli  very,  In 
wliich  plaintiff  claimed  title  nnder  a  bill  of 
aale  from  one  of  the  defeudaiDta  appearing 
to  be  in  posaeuion  of  the  propertj'  when  it 
was  executed,  which  bill  of  aale  was  broad 
enough  to  cover  all  of  the  property  claimed, 
and  the  other  defendant,  a  eon  of  such  ven- 
dor, claimed  title  under  a  prior  bill  of  aale 
from  bim  of  the  same  property,  which  waa 
claimed  to  be  sham,  and  frandcdent  and  void 
aa  to  plaintiff  aa  a  bona  fide  purchaser,  for 
want  of  actual  delivery  and  continued  change 
of  poBsession,  where  the  evidence  waf  eo 
eonfiicting  that  the  court  might  have  found 
the  title  in  favor  of  either  party,  its  find- 
ing for  the  plaintiff  cannot  be  disturbed. — 
Houghton  Co.  v.  Kennedy,  S  Cal.  App.  777, 
97  Pac.  BOS. 

[h]  In  an  action  of  claim  and  delivery,  when 
the  jury  awarda  the  poBaesaion  of  the  prop- 
ertf  to  the  plaintiff  with  a  large  amount  aa 
damages  if  redelivery  can  be  bad,  and  a  less 
sum  as  damages,  together  with  the  fixed 
value  of  the  proper^,  in  eaae  redelivery 
thereof  cannot  be  had,  the  leas  damages  in 
the  latter  alternative  is  not  injurious,  but 
beneficial  to  the  appellant,  and  ia  not  ground 
for  reversal, — Compreaaed  Air  Co.  v,  Weat 
San  Pablo  Co.,  B  Cal.  App.  361,  99  Pae.  &31. 

REPOBTS. 

Inclnda  palilleitlani  at  (Ddidat  dtdilana  for  c«b- 
•rel  clrcDlitlan ;  rlcht  to  publlih  or  control  pnbllea- 
tioa  ol  lacb  dedilaaB  In  lenaral;  conaUtatlaul  uid 
■tatntory  proTliloni  t«luiii«  to  nch  publication; 
pnUle  afflcaii  chargad  wltb  tbe  prapuatlan  anil  pnb- 
llwtlan  of  nch  rspaiti,  and  Uuir  rlshti,  pawaii. 
and  dnttea,'  and  CDntrwti  tor  tlia  publication  and 
•ale  of  inch  roporti,  and  rlabta  and  lUbllltlaa  *il»- 
Ing  Uiarefiam. 

f  1.    Baporten, 

Sa}  The  authorization  by  order  of  the  court 
the  services  rendered  by  the  reporter  ia 
the  foundation  of  his  claim  to  compensation 
therefor;  and  where  In  hie  sworn  answer  to 
the  petition   for  the   writ  of  mandate,  the 


claimed,  and 
aeta  forth  that  an  allowance  waa  made  for 
all  aervicea  authorized,  it  maat  be  presumed 
that  the  judge  speaks  from  hie  minute  entry, 
in  the  absence  of  a  showing  by  petitioner  to 
the  contrary,  or  that  the  court  would  ezer- 
ciae  ita  power  to  make  the  entry  carreapond 
with  the  awom  statement  in  the  answer. — 
Pipher  v.  Superior  Court,  8  CaJ.  App.  626, 
86  Fae.  B04. 

BOBBERY. 

Xnclnda  taUnf,  wltli  totent  t«  ateel,  ptnonal  pTo>- 
ettT  In  poieaaalon  of  anathai,  fiam  Mi  pation  oi  U 
bl*  pieienee,  agmlnrt  Ua  will,  ij  force  or  by  pnt- 
V'K  him  in  faar.  and  attempta  and  uianlte  with 
InMnt  to  commit  ncli  oSoDMa;  nitnra  and  alemanta 
Of  the  dime  of  lobbeiy  and  of  dagreu  thenel;  n^ 


tare  and  artoBt  ef  citmlnal  mtpondblUtr  theraror, 
and  gronnda  of  Jefan—j  and  prouenttaa  aod  ptulsll- 
mant  of  anch  acta  a*  pnblio  nffnim 
NATURE  AND  ELBUBHTB  IN  QENSRAI..  1 1. 
INDIOTUENT  AND  INFOBUATION  IN  a£N£BAU 

IS. 
ETIDENOE — ADHI88IBILITT,  |  0. 

.  WEIOHT  AND  SDFFIOIXMOT,  1 10. 

TRIAL  IK  OENERAL,  1  11. 

iNaxROoriONs.  i  la. 

REVIEW,  SENTENCE  AND  PDNISHMENT,  I  II, 

S  1.    Naton  and  Elemaoti  In  OenecaL 

[a]  Force  and  fear  are  diatinct  elements  of 
robbery,  and  where  the  prosecuting  witness 
testified  tbat  he  waa  knocked  down  by  two 
men,  and  the  purse  containing  hia  money  waa 
squeezed  out  of  hia  hand  while  he  was  try- 
ing to  hold  onto  it,  robbery  by  force  is  shown, 
and  it  is  immaterial  that  he  also  testified  that 
he  was  not  afraid. — People  v.  Ortega,  7  CaL 
App.  480,  94  Pac.  S69. 

§  e.    Indlctmant  and  Aifoimatlao  In  0«n«raL 

[a]  Where  the  petitioner  waa  convicted  of 
the  crime  of  robbery  npon  a  plea  of  gnilty 
under  an  information  to  which  no  objection 
waa  taken  in  any  manner,  and  which  nib- 
stantially  ebarged  the  offenae  of  robbeiy  in 
the  terms  cf  aeetion  311  of  the  Penal  Code 
defining  it,  and  also  averred  that  tbe  defend- 
ant "did  willfully,  unlawfully,  and  fdonioosly 
■teal  and  carry  away  from  the  peraon  and 
immediate  presence  of"  the  pereon  robbed 
the  property  deacribed,  the  information  taken 
with  the  plea  of  the  defendant  establishea  a 


robbed   was    the   owner    of   the    property    i 

taken,  and  the  petitioner  is  not  entitled  to 
be  discharged  on  habeas  corpus  for  want  of 
such  apeciflc  averment. — In  re  Myrtle,  2  Cal. 
App.  383,  81  Pac.  335. 
[b]  An  information  for  robbery  ia  anffleient 
if  it  atates  that  the  defendant  did  "unlaw- 
fully and  feloniously,  and  by  means  of  fore« 
and  fear,  take  from  tbe  person,  possession 
and  immediate  preaence  of  one  William  Little 
the  sum  of  tSO.TS,  in  lawful  money  of  th« 
United  States  of  America,  then  and  there 
the  personal  property  of  said  William  Lit- 
tle." It  waa  not  necessary  that  the  infor- 
mation ahonid  state  that  an  assault  waa  made. 


[c]  An  information  for  robbery,  whicb 
merely  charges  that  the  defendant  did,  from 
the  immediate  preaence  of  the  person  whose 
property  was  taken,  by  me  an  a  of  fear  and 
against  the  will  of  the  aaid  peraon,  take, 
Bteal  and  carry  away  certain  property  of  the 
value  of  tl,0S6,  of  tbe  personal  property  of 
said  peraon,  withoat  charging  that  tbe  prop- 
erty waa  taken  from  hia  peraon  or  was  in 
his  possession,  is  insufficient  to  charge  the 
crime  of  robbeiy,  but  anfSciently  charges  the 
crime  of  grand  larceny.— People  V.  Ho  Sing, 
6  CaL  App.  7SZ,  93  Pae.  204. 
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$  B.  Evidoiics— Admlwlbill^. 
■[«]  A  witoesa  (or  the  prosecntloB,  thongi 
ebe  appeara  to  be  &  proatitnte,  was  properl;' 
permitted  to  teatify  to  the  length  of  tine 
she  had  koDWD  the  dafendsnt,  In  connectioa 
with  her  teatimonj  ka  to  his  iil entity  and 
viait  to  her  shortly  after  the  robbery  when 
he  showed  her  money  of  the  kind  and  char- 
ncter  taken  from  the  proaeeuticg  witness. — 
People  T.  Salaa,  2  Cal.  App.  537,  84  Pac 
285. 

(b]  Evidence  showing  defendant's  posses- 
sion of  articles  belonging  to  the  feraon 
robbed  and  taken  from  him  by  tha  robbers, 
tboQgh  not  specified  in  the  information,  was 
admissible  for  the  parpose  of  identification 
of  defeadaot  with  the  commisaioo  of  the  rob- 
bery.—People  T.  Caatiie,  3  Cal.  App.  485,  86 
Pae.  745. 

[e]  Where  testimony  was  given  that  the 
prosecuting  witness  made  accusation  to  the 
arreeting  officer  concern ing  defendant  in  his 
presence  that  "this  is  the  man  that  went 
through  my  poeketa,"  to  which  defendant  re- 
plied that  he  was  "not  the  man  that  done 
it,"  "not  the  man  that  took  money  ofF  of 
the  prosecutor,"  there  was  no  implied  admia- 
sion  by  the  defendant;  and  the  testimony  as 
to  the  accnsatioQ  made  to  the  olScer  was  in- 
admiasible  hearsay. — People  v.  Long,  7  Cal. 
App.  27,  93  Pac.  387. 

[d]  Where  the  evidence  abnndantly  con- 
nects the  defendant  appealing  with  the  com- 
mission of  the  robbery  charged,  and  shows  a 
«are folly  planned  conspiracy  between  bim 
and  other  defendants  jointly  charged,  to  en- 
tice an  adult  daughter  from  the  house  of 
the  woman  robbed,  and  to  commit  the  crime 
while  others  were  absent  therefrom,  evidence 
was  admiBslble  to  show  a  declaration  by  one 
of  the  defendants  to  the  others  three  days 
before  the  robbery,  as  to  knowledge  that  the 
woman  had  a  large  sum  of  money  and  some 
diamonds,  that  her  haaband  was  dead,  and 
it  would  be  easy  to  get,  while  the  children 
were  absent;  and  to  show  other  declarations 
and  acts  of  the  conapirators  pursuant  to  tbe 
conspiracy,  nntil  the  crime  was  committed  in 
the  absence  of  all  other  peraoni  from  the 
bouse  than  the  robbera  and  tha  woman 
robbed.— People  v.  Whitelaw,  7  Cal,  App,  622, 
95  F&e.  379, 

[e]  The  testimony  of  the  physician  who  at- 
tended the  prosecutrix  after  tbe  robbery  as 
to  the  injuries  sustained  by  her  was  admia- 
sible in  corroboration  of  ber  testimony  as  to 
the  use  of  force  and  violence  by  the  defend- 
ant and  his  BBsociates  when  the  robbery  was 
committed,  and  brutal  maltreatment  of  her 
person  by  them. — People  v.  Whitelaw,  7  Cal. 
App-  622,  95  Pae.  379. 


§  10. 
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plaining  witness  parted  with  his  money  by 
means  of  force  and  fear. — People  v.  Howard, 
3  CaL  App.  30,  84  Pae.  462. 

[b]  A  verdict  of  guilty  of  the  crime  of  rob- 
bery committed  by  the  defendant  is  fully  sup- 
ported by  evidence  that  the  robbery  was  com- 
Oil.  DiKit — ISi 


nutted  by  two  men  described  like  defendant 
and  his  brother^  that  they  were  unquestion- 
ably in  the  vicinity  of  the  robbery  when  it 
occurred,  that  thev  had  in  tbeir  possession 
when  arrested,  or  had  sold  between  the  date 
of  the  robbery  and  the  arrest  many  articles 
taken  from  the  person  robbed,  and  that  the 
clothing  of  the  robbers,  and  tlid  site  and  ap- 
pearance of  the  men  engaged  in  tbe  rob- 
bery, completely  identified  the  defendant  with 
such  robbery. — People  v.  Castile,  3  Cal.  App. 
465,  86  Pac.  746. 

[e]  Verdict  of  guilty  of  the  crime  of  rob- 
bery committed  by  Che  defendant  is  anp- 
ported  by  evidence  that  each  material  fact 
and  circnmstance  in  a  chain  of  facts  and  cir- 
cumstances clearly  identified  the  defendant 
with  the  robbery  cbaraed. — People  v.  Castile, 
3  Cal.  App.  487,  86  Pac.  746. 

§  11.    Trial  In  Oenetal. 

[a]  Upon  a  prosecution  for  robbery,  where 

the  evidence  ia  confiicting  as  to  the  identity 
of  the  defendant,  the  jury  are  the  sole  judges 
of  the  credibility  of  tbe  witnaasei  and  the 
weight  of  the  conflicting  evidence^  and  where 
tbe  complainant's  description  of  the  occur- 
rence up  to  the  time  of  tbe  delivery  of  her 
purse  to  her  aaaailant  shows  that  it  was  de- 
livered through  force  and  fear,  tbe  taking  in- 
volved tha  crime  of  larceny,  bnt  embodies 
every  element  of  tha  crime  of  robbery, — Peo- 
ple v.  White,  5  Cal.  App.  329,  90  Pac.  471. 

§  12.    Instrnctlons. 

Sa]  Evidence  showing  defendant's  possession  - 
articles  belonging   to   the   person   robbed, 
and  taken  from  him  at  the  time  of  the  rob-    ' 
bery,  though  not  specified  in  the  pleading,  was  - 
admissible  for  tbe  porposa  of  identifying  the 
defendant    with    such    robbery ;    and    an    in- 
struction   that    sncb    possession,    though    not 
proof  of  guilt,   might   be   considered   for  the 
purposes  of  identification,  properly  limited  the 
evidence  to  its  legitimate  purpose. — People  v. 
Castile,  3  Cal.  App.  487,  86  Pac.  746. 

[b]  Under  an  indictment  for  an  assault  with 
Intent  to  commit  robbery,  where  the  evidence 
was  such  as  to  justify  only  a  verdict  of  guilty 
as  charged,  or  a  verdict  of  acquittal,  tbe  conrt 
properly  refosed  to  instruct  the  jury  that  they 
might  find  a  verdict  for  a  simple  assault  un- 
der the  indictment,  on  the  ground  that  there 
■iras  no  evidence  before  the  jury  to  which  it 
could  refer.- People  v.  Fitts,  4  Cal.  App.  432, 
91  Pae.  536. 

[e]  The  instruction  dealing  with  the  hy- 
pothesis of  intent  to  commit  rape  without  in- 
tent to  rob,  did  not  conflict  with  another 
instruotion  dealing  with  the  hypothesis  of  rob- 
bery, notwithstanding  an  assault  may  have 
been  made  for  some  other  purpose  or  motive. — 
People  v.  White,  5  Cal.  App.  329,  90  Pac.  471. 

[d]  An  instruction  to  the  jury  on  the  trial 
of  defendants  charged  with  robbery,  that  "if 
the  jury  believe,  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  property  men- 
tioned in  the  information,  or  any  portion 
thereof,  was  feloniously  taken  from  tha  per- 
son of  the  prosecuting  witness  ...  as  de- 
scribed in  the  information,  and  received  into 
tbe  posaession  of  the  defendants  shortly  after 
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being  BO  fcbnlonslj  taken,  tbe  failare,  if  fail- 
nie  there  be,  of  tbe  defendants  to  aRconnt  lor 
inch  posaesBion,  or  to  show  that  such  poseee- 
sion  WBB  honestly  obtained,  ii  a  eircamatanee 
tending  to  show  them  guilty,  and  tbe  aecuiad 
are  bound  to  oveToorae  the  effect  of  the  pos- 
session as  a  circamstance  to  be  considered  in 
eonneetion  with  other  tnspieious  facts,  if  tne 
evidence  discloses  an^  such,"  is  not  erroneons. 
People  V.  Ballam,  S  Cal.  App.  831,  SS  Pae. 
190. 

[e]  Bnch  Instmetlon  is  to  be  eonstmed  in 
connection  with  another  inatmction,  that  "the 
possession  of  tbe  fruits  of  crime  is  a  circam- 
stance  to  be  considered  in  determining  the 
guilt  of  defendants;  bnt  you  are  instructed 
that  tbis  eircamstanee  is  not  of  itself  snffl- 
cient  to  authorise  a  conviction,  and  that  the 
possession  hj  the  defendants  of  the  articles 
alleged  to  have  belonged  to  the  prosecnting 
witness  Is  not  snfScient  to  convict  defendants 
of  the  crime  of  robbery." — People  t.  Hallam, 
e  Cal.  App.  331,  02  Pae.  ISO. 

§  IS.    SeTlew,  Sontence  and  Fattlshinait. 

[a]  Where  the  eridenee  indicates  a  motive 
and  intent  to  commit  both  robbery  and  rape, 
and  the  court  loetrueted  the  jury  that  if  tbe 
assault  was  for  the  purpose  of  rape,  and  if 
there  was  no  intent  to  rob,  end  no  taking 
of  the  purse  bv  force  or  fear,  tbe  defendant 
ehoald  be  acquitted,  it  mnst  be  p returned  that 
the  jury  did  its  dnty  in  heeding  the  Instruc- 
tion.—People  V.  White,  6  Cal.  App.  329,  90 
Pae.  4T1. 


Indnde  innsters  of  ownanUp  o(  p«raan*l  pTD|»- 
•it7,  afaulnte  er  condltloiul,  for  ■  ptlca  In  mona^ 
or  Its  aqilvalaat;  oenttsota  for  aneh  tntnafsn,  ax- 
praw  or  ImpUsd.  axaeutOTT  ai  axMBtad;  UUa  o(  aala 
and  Mhai  Inatnuiiaiitl  In  wilUnc  oonvarlnc  atiio- 
lata  tlUa  to  goods  sot  glvsn  aa  laanntr  manly; 
TlBbta  and  llalilUtlaa  of  partiaa  to  aeeli  tianafari; 
1  laaanl;  and  lemadlaa 

L  EEQtnsiTES    AND    TALmiTT    OF 

CONTEACT,  9!  1-13. 
n.  CONaTEUCTION     OP     CONTEACT, 
Si  14-23. 
m.  MODIFICATION  OB  EE9CIS8I0N  OP 

CONTBACT,  it  24-27. 
TV.  PEEFOEMANCE      OP      CONTEACT, 
91   28-41. 
V.  OPEEATION   AND   EFFECT,    |g   42- 
52. 
VI.  WAERANTIES,  SS  53-57. 
VH.  EEMEDIE8  OF  PAETIES,  g|  58-82. 
Vm.  CONDITIONAL  SALES,  Ef  83-89. 


BALE   DISTINOOISHBD   TSOlt    OTHEB    TBANB- 

ACTIONB,  1 1, 
OZBTAINTT    AS    TO    SUBJECT    UATTEB    ASD 


PBOPERTT  WHIOH  UAY  BE  8DBJE0T  OF  BALX, 

IB. 
OOHBIDSSATIOH,  I  S. 


)  FOSFETTDltE,  |  lOM. 


[a]  The  eontract  by  the  mother  was  not 
for  a  sale,  and  section  1722  of  the  Civil  Code 
does  not  apply.  It  is  an  agreement  to  con- 
vey at  a  fntare  period. — Stewart  v.  Smith,  S 
Cal.  App.  152,  91  Pae.  607. 


[a]  The  maximnm  amount  of  quantity  being 
fixed  by  tbe  contract,  the  uueertainty  as  b» 
tbe  qnantit^  and  quality  of  particular  kinda 
of  salt  which  might  be  chosen  is  not  the 
kind  of  nncertainty  which  render*  an  execu- 
tory contract  no  enforceable.  The  agreement 
is  relieved  of  nncertainty  whan  the  choice  is 
exercised;  and  such  contracts  come  within  the 
maxim  embodied  in  section  353S  of  the  Civil 
Code,  that  "that  is  eertain  which  can  be  made 
certain." — Mebins  A  Dreschet  Co.  V.  Uills, 
ISO  Cal.  229,  88  Pae.  017. 

5  3.    Property  WUdi  ntKy  be  Bnbjeet  of  Sale. 

[a]  After  the  wrongful  conversion  by  the 
bailee  of  tbe  thing  bailed,  the  title  thereto 
remaining  in  the  owner  is  a  species  of  prop- 
erty, and  as  such  is  subject  to  sale  and  trass- 
fer  by  the  owner;  and  a  sale  bv  tbe  owner 
of  the  entire  property  bailed,  which  described 
a  portion  thereof  converted  by  the  bailee,  a* 
well  as  that  remaining  in  bis  possession,  wa« 
In  effect  a  transfer  of  the  title  to  all  the 
property  wherever  situated,  and  notwithstand- 
ing its  previous  removal  by  the  bailee. — New 
Liverpool  Salt  Co.  v.  Western  Salt  Co.,  151 
Cal.  479,  91  Pae.  152. 

[b]  An  agreement  to  seU  and  deliver  in  tbe 
future  oil  to  be  prodoced  from  tbe  aeller^ 
wells  is  valid. — Central  Oil  Co.  v.  Southern 
Eefinlng  Co.,  154  Cal.  105,  97  Pae.  177. 

[c]  The  possession  of  personal  property  i» 
essential  to  a  valid  sale  of  it,  whether  gold 
as  a  pledge,  or  under  decree  of  foreclosure. 
Tbe  property  must  be  present  at  the  sale. — 
Ely  V.  Williams,  0  Cal  App.  455,  92  Pae. 
393. 

[d]  The  sale  of  an  option  is  not  a  sale  of 
the  land;  bnt  Is  as  completely  sold  and  trans- 
ferred in  piaesentl  as  is  a  piece  of  personal 
property  instantly  delivered  on  payment  of 
the  stipulated  price. — Marsh  v.  Lott,  8  Cal. 
App.  384,  97  Pae.  163. 

§  S.    Oonslderatlon. 

[a]  Where  plaintiff  had  only  paid  t750  on 
ajicoant  of  the  purchase  of  fifty  shares  of 
stock  at  a  price  of  $3,000,  and  the  contnut 
was  made  ty  defendant  to  repurchase  the 
stock,  to  induce  the  defendant  to  perform  bia 
obligation  to  pay  up  his  subscription  to  tbe 
stock,  neither  the  existence  of  that  duty,  nor 
the  performance  of  it  by  the  plaintiff  would 
constitute  any  consideration  for  the  contract 
by  defendant  to  purchase  the  stock. — Marino- 
vieh  T.  Eilbnra,  1S3  Cal.  638,  96  Pae.  303. 
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[b1  AlthoDgh  It  sppearg  that  fhs  euh  piiea 
to  b«  paid  by  plaintiff  wai  but  a  (raction 
of  the  real  value  of  the  «ubjeet  of  the  agree* 
Meat  to  sell,  ^et,  when  nothing  appears  to 
the  eontraiy,  it  mnBt  be  presamed  that  the 
(kill  and  labor  agreed  to  be  contributed  by 
the  plaintiff  aa  an  expert  confectioner  and 
caterer  was  of  Itself  aufSeient  to  make  the 
consideration  adequate,  and  the  Rontract  npon 
iu  face  a  fair  one. — Stum  v.  Hadrieh,  7  CaU 
App.  ail,  M  Pae.  SE. 

S  8.  VaJidltr  of  Anent. 
Ta]  When  proposed  terras  (or  th«  purchase 
of  peaches  to  ba  shipped  by  defendant  from 
San  Francisco  to  plaintiff  at  St.  LodIs  were 
accepted  nbjeet  to  approval  of  sample  at 
time  of  ahipment,  and  there  was  no  consent 
of  the  purchaser  to  such  modification,  and  no 
B^nt  of  plaintiff  was  named  at  San  Fran- 
cuco  to  approve  samples  at  time  of  shipment, 
bat  plaintiff  reqaested  samples  to  be  for- 
warded to  him  at  St.  Louis,  to  which  no  re- 
pljf  was  made,  there  was  a  failure  of  the 
minds  of  the  parties  to  meet  npon  the  terms 
of  the  contract,  and  no  contract  was  made 
npon  which  the  defendant  ean  be  held  liable 
in  damages  to  the  plaintiff  for  failure  to 
■hip  the  peaches. — 8c udders  Gale  Co.  t, 
OregoTv  Fmit  Co.,  9  Cal.  App.  553,  09  Pao. 
978. 

S  0.  Ulsrapresantatlon  and  Fraud  of  Sellar. 
[a]  Where  the  parties  to  the  contract  stood 
in  no  fiduciary  relation,  and  it  appears  that 
the    written    contract    was    signed    by    both 

Sarties,  that  defendant  took  and  retained  a 
uplieate  copy  thereof,  and  that  be  did  not 
object  thereto  until  he  desired  to  escape  lia- 
bility thereunder,  that  the  means  of  knowl- 
edge were  equally  available  to  both  parties, 
and  that  defendant  suffered  from  his  own 
TOlnntary  blindness,  ha  will  not  bs  heard  to 
sa^  that  he  was  deceiTed  by  the  vendor's 
misrepresentations  as  to  the  contents  of  the 
contract. — De  Laval  Dairy  Supply  Co.  t, 
Steadman,  6  Cal.  App.  flSl,  92  Pae.  877. 

§  lOVi.    ProTlalons  as  to  ForfeltnT*. 
Fa]  A  provision  in  a  contract  for  .the  sate 

of  personal  property  for  the  forfeiture  of  a 
deposit,  if  tne  purchase  money  is  not  paid, 
is  void  aa  being  an  attempt  to  liqnidate  dam- 
age* in  an  unaatborized  ease. — Biesear  r. 
Pratt,  4  Cal.  App.  288,  87  Pae.  1101. 

§  12.    EvldMica. 

[a]  Where  an  orange  crop  was  sold  under 
a  written  contract  (or  delivery  at  the  pack- 
in^-houie  of  defendants  at  the  ruling  f.  o.  b. 
pnee  at  time  of  shipment,  and  fixing  cost  of 
services  for  handling  and  selling,  held,  that 
the  evidence  sustains  the  finding  of  the  court 
aa  to  the  price  and  amount  of  oranges  de- 
livered under  its  terms. — Oatman  v.  Eddy,  4 
CaL  App.  5S,  S7  Pae.  £10. 

[b]  Parol  evidence  of  a  donbtful  character 
cannot  sustain  the  special  defense  pleaded  by 
the  defendant,  but  it  must  be  clear  and  con- 
vincing.— De  Laval  Dairy  Supply  Co.  v.  Stead- 
man,  i;  Cal.  App.  6S1,  92  Pae.  877. 


IL    OONSTBUonOK  OF  OONTBAOT. 
PBOVieiONB  or  written  comteaots  in  aiui> 

EBAL,  I  14. 
XXEOUTOBT  OR  EXECUTED  OONTRAOTS,  I  IS. 
SNTIBE  OR  BEVERABLK  OONTBACra,  |  Ifl. 
BCBJEOT  MATTES.  |  IB. 
PRICE.    PLACE   OF,    TIlfE   AND   UODX    Of   DE- 

LTVEBT,  I  19. 
TIME  OP  PATUENT,  B  30. 
CONDITIONS  AND  FBOVtSTONS,  |  21. 
EVIDENCE  TO  AID  OONSTBUOTION  AND  QUSS- 

TION8  FOB  JURY,  1  3S. 

g  14.  ProTUons  of  Wntteu  Ooutracta  la 
OenenU. 
[a]  Where  a  written  eontraet,  signed  by 
both  parties,  required  the  plaintiff  to  sell 
and  deliver  to  the  defendant  all  of  the  oil 
to  be  used  for  fnel  at  the  works  o(  the  de- 
fendant, in  quantities  and  at  a  price  speei- 
fled,   and    reqairing   all    oil    delivered    to    be 

fald  for  on  or  before  the  28th  o(  each  month 
ir  all  deliveries  during  the  preceding  month 
the   price  specified,  there   is   an   implied 
the   part  of  the   defendant  to 


[b]  Considering  all  the  proTislons  of  the 
contract  o(  sale  in  question,  together  with 
the  surrounding  cirenmstances,  it  is  held  that 
the  provision  for  a  forfeiture  npon  failure 
to  make  any  payment  specified  in  tbe  con- 
tract referred  only  to  those  sums  whieb  con- 
stituted the  part  of  the  purchase  price  pay- 
able In  money,  and  which  might  become  due 
before  delivery,  and  not  to  the  charge  for 
sewing,  sacking  and  delivery  of  the  prop- 
erty sold,  which  was  not  to  be  palil  until 
after  the  delivery;  and  that  the  trial  court 
was  joitified  in  conetruing  the  contract 
literally,  as  being  a  sale  of  certain  salt  on 
hand  at  the  place  of  sale  ready  for  market, 
without  special  regard  to  its  quantity. — New 
Liverpool  Salt  Co.  v.  Western  Salt  Co.,  151 
Cal.  479,  91  Pae.  152. 

[e)  Though  the  word  "sell"  itself  In  trans- 
actions touching  personal  property  uiually 
bas  reference  to  a  pecuniary  or  money  con- 
sideration, yet  courts  have  never  hesitated 
to  give  the  word  a  broader  significance  when 
the  meaning  of  the  law  or  of  a  private  con- 
tract seemed  to  call  for  it,  and  tbe  much 
more  generally  accepted  definition  of  a  sale 
is  the  exehsnge  of  an  interest  in  real  or  per- 
sonal property  for  money  or  its  equivalent. — 
Uansfield  v.  District  etc.  Assn.,  1S4  Cal.  145, 
97  Pae.  ISO. 

[d]  It  is  settled,  upon  authority,  that  the 
terms  "about"  and  "more  or  less,"  used  in 
the  contract  in  question,  introduce  no  am- 
biguity, and  that  extrinsic  evidence  of  pre- 
vious or  contemporaneous  conversations  is  not 
admisBible  to  show  whet  was  meant  by  their 
use  when  the  contract  does  not  refer  to  in- 
dependent eireumatances  to  identify  the  goods 
sold.— Peterson  y.  Chaix,  5  Cal.  App.  523, 
90   Pec.   948. 

[e]  The  agreements  whereby  the  stock  was 
transferred  to  the  defendant  and  the  plain- 
tiff was  given  the  right  of  repurchase  con- 
stituted one  and  the  same  transaction,  and 
are  to  be  taken  together  in  view  of  all  tba 
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cirenmBtaDeM  of  th«  tua.  The  use  of  the 
words  "Sold,  trkiiflf erred,  and  assigned,"  and 
the  recital  that  defendant  ie  the  owner  of 
the  stock  eauDot  change  the  eb^racter  of  the 
ttansaetion.  For  the  pnipose  of  ascertain' 
ing  the  real  contract  between  the  parties, 
the  court  looks  beyond  the  terou  of  the  in- 
atniment.— Eeifer  ».  Mjers,  6  CaL  App,  €68, 
SI  Pac.  183. 

§  16.    Bxtaxbay  or  Bxecnt«d  Oontracti. 

[a]  Applying  the  proper  principIeB  for  the 
construction  of  contracts,  the  court  erred  in 
holding  the  eontract  to  be  an  executed  con- 
tract, nhleh  was  void  for  the  reasons  as- 
signed.  It  does  not  evidence  a  completed  sale, 
which  would  be  open  to  the  objections  of  un- 
certainty and  want  of  mutuality;  but  at  the 
moat  it  is  an  executory  eontract  of  sale,  and 
at  the  least  an  option  to  purchase  good  nnttl 


s: 


Drescher  Co.  v.  Mills,  150  Cal.  22B,  88  Pac. 
017. 

[b]  Treating  the  contract  as  an  option  to 
lurchaae,    the    legal    efTect    is    not    diSereut. 

.fot  having  been  withdrawn,  it  became  bind- 
ing npon  an  acceptance  evidenced  by  the  de- 
mand for  the  Hhipment  of  the  quantity  and 
kind  of  salt  ordered  nnder  the  terms  of  the 
contract  within  the  time  limited  and  the  offer 
to  pay  the  agreed  price  therefor. — Mebios  A 
Drescher  Co.  t.  Hills,  150  Cal.  220,  68  Pae. 
817. 

[c]  Trekting  the  eontract  as  an  exeentory 
contract  of  sale,  plaintitF  had  bound  itself  to 
take  a  specified  quantity  of  salt,  and  had  a 
specified  time  in  which  to  select  the  kinds 
or  one  kind  of  salt  which  it  would  use,  the 
prices  thereof  being  flzed,  and  defendants 
had  bound  themselves  to  supply  this  salt  at 
those  prices  as  delivery  of  the  same  should 
be  demanded  during  the  time  fixed.  If  plain- 
tiff failed  to  take  that  quantity  of  salt  of  a 
specified  kind  or  kinds  by  the  time  fixed,  it 
would  be  the  ri^ht  of  the  defendant  salt  com- 
pany to  have  insisted  upon  plaintiff  taking 
such  kind  and  quality  of  salt  as  would  be 
most  advantageous  to  it. — Mebini  A  Drescher 
Co.  T.  Mills,  150  Cal.  22S,  88  Pae.  917. 

[d]  A  written  agreement  acknowledging  the 
receipt  of  part  payment  for  two  thousand 
sacks  of  potatoes,  at  a  stipulated  price  per 
sack,  "delivered  f.  o.  b.  on  Bank,  alt  of 
which  goods  I  have  this  day  sold,"  signed  by 
the  purchaser  and  seller,  amounts  to  a  sale 
and  not  a  contract  of  sale,  and  the  title  to  tha 
goods  pasBcd  to  the  purchaser  as  soon  as 
the  seller  had  segregated,  sacked  and  deliv- 
ered the  potatoes  at  the  river  bank. — Yick 
Sung  T.  Herman,  i  Cal.  App.  633,  83  Pae. 
1089,  lOBl. 

§  le.    Bntlfo  or  SAverahle  Contzacts. 

[a]  An  averment  in  the  answer  and  a  flnd- 
ing  that  the  two  undertakings  of  the  plaintiff 
as  to  the  different  groves  of  oranges  were 
made  by  the  agreement  of  the  parties  parts 
of  one  eontract,  and  that  the  agreement  to 
bny  the  oranges  from  one  grove  was  in  con- 
sideration of  the  handling  of  the  oranges  from 
the  other  groTsa,  waa  in  affect  an  averment 


and  finding  that  the  contract  waa  entire  tad 
not  severable. — Sterling  v.  GregofY,  119  QU. 
117,  83  Pae.  SOS. 

§  IS.    Snbject  Mattor. 

[a]  Where  dofendant  had  leased  his  livery- 
stable  for  a  term  of  years,  and  held  a  chattel 
mortgage  on  all  the  personal  property  used 
in  the  stable  for  tfiSO,  and  the  verbal  term 
of  an  agreement  for  an  assignment  of  the 
lease  and  personal  property  to  plaintiff  iiers 
that  plaintiff  waa  to  give  a  secured  note  to 
defendant  for  that  amonnt,  pay  a  cash  idih, 
and  a  balance,  as  provided  in  a  written  agree- 
ment  to  be  made  between  jplaintiS  and  de- 
fendant, and  by  advice  of  defendant's  attor' 
ney  the  bili  of  sale  was  made  to  defendsst 
instead  of  plaintiff,  and  the  other  terms  ol 
the  agreement  were  carried  out;  and  three 
daya  after  the  execution  of  the  bili  of  sale, 
secured  note  and  a^eement,  the  written  lease 
waa  assigned  to  plaintiff,  who  was  placed  ia 


.,  defendant  of  all  the  personal  property  in 
the  stable  carried  with  it  the  leasehold  inter- 
est afterward  assigned  to  plaintiff. — Johasoi 
V.  Levy,  3  Cal.  App.  591,  88  Pac  810. 

[b]  If  It  be  conceded  that  the  bill  of  sale 
waa  broad  enough  to  carry  the  leasehold  in- 
terest to  the  defendant,  nevertheless,  the  de- 
scriptive clause  in  the  agreement  between 
plaintiff  and  defendant  is  also  broad  enoneb 
to  operate  as  assignment  of  that  ieaseholil 
interest  to  the  plaintiff;  and  the  apecifle  is- 
ventory  therein  of  peiaonal  property  to  be 
aarrendered  to  the  defendant  did  not  include 
the  leasehold  or  any  kind  of  intere..t  in  tha 
real  property  held  by  plaintiff. — Johnson  t. 
Levy,  3  Cal.  App.  591,  86  Pac  810. 

§  19.  Plica,  Plac*  of.  Time  and  Mode  of 
Dellvei7. 
[a]  Under  an  agreement  for  sals,  whereby 
the  seller  a^eed  to  deliver  during  a  specified 
year  from  sixty  thousand  to  one  hundred  and 
eight  thousand  barrels  of  oil,  provided  that 
not  less  than  five  thousand  nor  more  than 
nine  thousand  barrels  should  be  delivered  in 
any  ona  month,  any  excess  over  five  tbon- 
aand  barrels  which  the  purchaser  might  have 
taken  in  any  month  conld  not  be  applied  to 
the  purchases  which  be  was  obligated  to  maVe 
during  the  succeeding  months. — Central  Oil 
Co.  V.  Southern  Befining  Co.,  154  CsL  165, 
97  Pac  177. 


r  the  r 


trol  of  the  vendor  within  the  meaning  of  lb* 
statute  requiring  an  immediate  delivery  and 
continued  change  of  possession. — Rosenberg 
Bros.  A  Co,  V.  Boaa,  6  Cal.  App.  755,  93  Pac 
284. 

§  20.    Time  of  PayrocQt. 

[a]  Where  plaintiff  had  made  an  advance 
payment,  and  no  time  was  fixed  in  the  agree- 
ment aa  to  further  payment,  and  it  was 
left  indefinite,  the  law  implies  that  Ibe 
further  payment  was  to  be  made  upon  d«- 
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[b]  Under  a  eootract  to  aell  and  deliver  a 
■peeifled  qDaatit^  of  apricots  at  an  agreed 
priea,  the  words  "August  Shipment.  Sight 
bratt  Against  Papers,"  do  not  contemplate 
deUverj  and  payment  as  eoneurrent  and  de- 

GndcDt  sets,  but  import  a  prior  shipment 
'  the  seller,  and  the  procarement  of  a  bill 
ol  lading  a  bowing  the  shipment  to  ba  pre- 
sented with  a  Bight  draft  for  payment. — 
EUawortb  t.  Enowies,  S  Cal.  App.  630,  97 


S  2L    Cor^tlltlona  and  ProvlElons. 

[a]  A  provision  in  a  contract  of  purchase 
and  sale,  to  the  effect  that  the  violation  of 
any  of  the  terms  or  conditions  thereof  by 
either  party  should  work  a  forfeiture,  and 
the  contract  should  thereupon  become  void 
and  of  no  effect,  only  means  that  by  a  viola- 
tion of  the  terms  of  the  contract  the  rights  of 
tb«  party  violating  it  cease,  and  as  to  him 
and  to  that  extent,  the  agreement  becomes 
void  and  of  no  efCeet.  The  contract  still  re- 
mains in  force  so  as  to  protect  the  rights  of 
tbe  innocent  party  and  to  enforce  the  obliga- 
tions of  the  delinquent.— Central  Oil  Co.  v. 
Sontbem  Befining  Co.,  164  Cel.  16S,  97  Pae. 
177. 

[b]  A  provision  of  the  contract  that  it  was 
to  be  void  if  other  identical  contracts  did  not 

agents  and 
It  to  be  interpreted 
as  reremng  co  coQiraccs  which  were  llter- 
a]];  identical  therewith,  bat  to  such  as  were 
snbstaDtislly  identical  in  matters  pertaining 
to  the  pnrpose  snd  terms  of  tbe  contract. — 
Bernard  v.  Sloan,  2  Cal.  App.  737,  84  Paa. 
232. 

[e]  A  privilege  given  to  the  buyer  to  fur- 
niah  lace  paper  "with  the  usual  allowance," 
ia  «  provision  for  tbe  benefit  of  the  buyer 
which  he  might  waive,  and  which  he  did 
waive  by  notice  to  the  sellers,  while  trying 
to  obtain  apricots  to  fill  the  contract,  that 
they  could  ose  their  own  laee  paper. — Ells- 
worth v.  Enowies,  8  Cal.  App.  630,  97  Pac. 


§  23.    Evidence    to    Aid    Oonstonctlon    and 
Qnestiona  for  Jnry. 

[a]  A  receipt  merely  reciting  that  the 
signer  had  received  from  the  payer  a  certain 
stun  of  money  in  payment  on  a  sale  of  a 
hotel  and  its  contents  is  not  conclusive  evi- 
dence that  the  sale  of  such  property  was 
nnconditional  and  complete. — Tait  v.  Uc- 
Innes,  3  Cal,  App.  156,  84  Pac.  674. 

J  Under  a  written  contract  for  the  sale 
"about  250  tons  grapes  more  or  less, 
tbe  etipnlated  price  of  (27.00  per  too 
eaab  after  delivery,  grapes  to  be  of  sonnd 
quality,"  parol  or  extrinsic  evidence  is  not 
sdmissible  to  show  that  the  sale  was  in- 
tended to  inelnde  the  entire  crop  of  grapes 
grown  in  the  vineyards  of  the  sellers,  in- 
«lnding  168  tons  additional  to  the  quantity 
epeeified. — Peterson  v.  Chais,  S  Cal,  App. 
525,  SO  Pac.   948. 


[b]  1 

of    "a 


S  24.    ModiflcMion  Itj  Agnement  of  Parties. 

[a]  Where  a  written  contract  for  the  sale 
and  delivery  of  brush,  to  be  prepared  for 
Dse  on  a  levee,  provides  that  the  seller  shall 
deliver  a  certain  quantity  and  as  much  more 
as  he  can  until  stopped  by  notice  from  tbe 
purchaser,  a  telegram  from  the  pnrebaser  to 
the  seller,  directing  him  not  to  deliver  more 
than  a  certain  amount,  did  not  definitely 
terminate  the  contract,  so  as  to  prevent  the 
parties  from  verbally  agreeing  upon  a  re- 
traction of  the  direction  given  in  the  tele- 
gram and  for  tbe  delivery  of  farther  brush 
nnder  the  contract. — Montgomery  v.  Thom- 
son, 1S2  Cal.  319,  92  Pac,  S66. 

[b]  Where,  by  an  executed  oral  modification 
of  the  written  contract,  the  residue  of  tbe 
orange  crop  was,  at  the  seller's  request, 
shipped  east  and  sold  at  auction  in  New 
YorlE  and  Boston,  such  modification  took  the 
place  of  the  original  contract  as  to  price, 
and  the  oranges  so  sold  were  not  required  to 
be  aceoanted  for  at  tbe  f.  o.  b.  price  at  time 
of  shipment,  but  only  at  the  prices  received 
at  the  auction  sales.--Oatman  v.  Eddy,  4  Cal. 
App.  08,  87  Pac.  SJO. 

§  20.    Bescissloti  by  Seller. 

[a]  In  view  of  the  fact  that  such  provision 
was  inserted  at  the  instance  of  tbe  sellers 
and  for  their  benefit,  the  provision  that  it 
was  to  be  void  if  the  contracts  were  not 
identical  was  not  intended  to  render  tbe  con- 
tract void  ipso  facto  on  that  condition,  but 
merely  voidable  at  the  election  of  the  sellers, 
who  might  waive  their  right  to  avoid  or 
rescind  the  contract,  and  did  waive  the  same 
by  failure  to  give  prompt  or  any  notice  of 
reseisBion  thereof  after  knowledge  of  tbe 
want  of  identity  in  the  contracts,  and  by 
treating  the  contract  after  such  knowledge 
as  remaining  in  full  force  and  effect. — Ber- 
nard T.  Sloan,  2  Cal.  App.  737,  84  Pac  S32. 

IV.    FEBFOraUlTOE  OF  OOHTKAOT. 

Dleutebt  and  aooeptanoe  of  QOODB  1M 

QE.VERAI..  I  as. 
A0T3   CONSTITDTlNfl  DELITEBT,  1  80. 
QUALITY  OB  FITNESS.  1  SB. 
EX0DSE3  FOB  DEFAULT  OB  DELAY  IN  DELIV- 

E«T,  I  S4. 
ESTOPPEL    OB   WAIVER    AS    TO   DEFECTS   OB 

OBJECTIONS,  I  B5. 
OBLIQATION     TO     PAT     AND      PATUENT     OF 

PBICB.  I  so. 
GVIDENOE,  I  40. 

§  29.  DdlTOry  and  Acceptance  of  Gooda  In 
QanoraL 
[a]  Under  a  contract  for  the  purchase  and 
sale  of  the  business  of  a  botel  and  its  con- 
tents, by  the  terms  of  which  the  balance  of 
tbe  purchase  price  was  to  be  paid  when  a 
lease  of  the  premises  for  a  specified  term  had 
been  obtained  from  the  owner  thereof,  the 
tender  of  such  lease  was  a  condition  prece- 
dent to  be  performed  by  the  seller  in  order 
to  establish  bis  right  to  the  balance  of  tbe 
purchase  price;  and  if  the  seller  fail  to  see 


DqitizedbyGoOt^le 


BALES,  IV,  !f  30-39. 


the  lease  in  a  bank  and  notice  thereof  to 
tha  parchaser  U  not  B  anffieient  tender. — 
Tait  T.  Uelnnea,  3  Cat  App.  19S,  84  Pas. 
674. 

§  SO.    Acta  OtmstltaUug  IMivnr. 

[a]  What  eoDBtitates  an  immediate  deliv- 
ery and  actual  and  eoDtinaed  change  of  pos- 
■esBion  ia  a  question  of  fact  to  be  determined 
upon  the  evidence  in  each  partienlar  case. — 
BoMobeiE  Bros,  i  Co.  v.  Bou,  6  Cal.  App. 
75S.   93   Pae.   284. 

[b]  The  sale  of  the  wife's  interest  in  all 
the  CTOpB  in  consideration  of  bis  care  and  cul- 
tivation thereof  sufficientlj  vested  title  in 
him  to  the  growing  crop,  and  when  he  gath- 
ered the  same  on  premises  of  which  he  had 
a  joint  poBseBsion,  at  his  entire  ezpense,  and 
•xercised  exclusive  dominion  over  the  har- 
vested crop,  the  facts  show  an  immediate 
and  continued  change  of  possession  of  the 
harvested  crop  in  the  husband. — Bosenberg 
Bros,  ft  Co.  V.  Boas,  fi  Cal.  App.  75S,  93  Pae. 


§  S3.    QnaUty  or  Fluiua. 

[a]  It  is  not  B  presnmption  of  law  or  of 
tact  that  a  fniit  tree  sold  in  Febniary,  1896, 
was  not  then  merchantable,  beeanse,  after 
growing  durlnj[  four  inmmers,  on  plaintiff's 
Boil,  nnder  which  la;  a  deep  stratum  of  blue 
clay,  it  died  thereon  in  the  fall  of  1899.— 
Brackett  v.  Martens,  4  Cal.  App.  249,  87 
Pae.  410. 

[b]  Where  the  alleged  delay  and  damages 
were  caused  wholly  by  the  construetiou  of  a 
faulty  pump  intended  to  be  used  for  irri^a' 
tion  of  defendant's  land,  In  connection  with 
the  engine^  which  pump  was  ordered  to  be 
constructed  on  a  special  model  furnished  by 
the  defendant,  and  for  the  success  of  which 
the  maebioe  company  was  not  responsible, 
and  no  damages  were  claimed  tor  delay  in 
Its  conetruction,  the  defendant,  and  not  the 
plaintiff,  is  res^nsible  for  any  resulting  dam- 
age caused  by  such  delay,  and  by  tbe  in- 
capability of  the  pump,  when  installed,  of 
doing  the  work  for  which  it  was  designed. — 
Hendry  v,  Irvine,  9  Cal.  App.  878,  00  Pae. 
408. 

§  34.    EzcQsea  for  Default  or  Delay  in  D»- 
llvery. 

ia]  In  en  action  for  damages  tor  breach 
a  contract  to  deliver  ten  carloads  ot 
apples,  where  the  contract  required  the  plain- 
ti3  to  pay  on  delivery  of  each  carload,  and 
it  appears  that  plaintiff  was  guUty  of  an 
inexcusable  breach  of  the  contract  on  his 
part  by  retuaal  to  accept  and  pay  for  the 
eighth  carload,  such  breach  of  the  contract 
on  plaintifiTs  part  excused  further  delivery 
by  defendant,  and  plaintiff  eaunot  recover.— 
Wood,  Curtis  *  Co.  v.  Senrieh,  S  Cal.  App. 
252,  90  Pae.  51. 

§  SB.    Estoppel  or  Walnr  as  to  Defect!  or 
Objections. 
fa]  Where  a  contract  to  sell  hops  conferred 
an  option  unon  the  buyer  of  making  a  ehoice 
of  first,  middle,  or  last  pickings  thereof,  but 


did  not  expressly  confer  a  right  of  inspec- 
tion, where  tbe  parties  themselves  treated 
the  contract  as  conferring  such  right,  so  long 
as  the  contract  was  harmoniously  carried  ant 
by  them  their  practical  eonstmenon  of  it  will 
be  followed  by  the  courts.— Uitau  v.  Boddai, 
149  Cal.  1,  84  Pae.  761,  6  li.  E.  A.,  N.  B, 
275. 

[b]  When  personal  property  la  tendered  or 
delivered  to  a  purchaser  in  fulfillment  ot  a 
contract  for  the  purchase  thereof,  tbe  duty 
devolves  upon  bim  to  make  an  eiaminatios 
of  it  for  the  purpose  of  determining  whether 
it  fills  the  contract,  and  it  from  such  exaoi'  - 
ination  be  finds  it  does  not,  he  must  promptly 
reject  it.  This  dut^  ot  inspection  tor  tb« 
purpose  of  determining  whether  the  property 
complies  with  the  contract  must  be  exercised 
within  a  reasonable  time,  and  what  is  a  res- 
sonable  time  depends  upon  the  cireumstaneu 
of  each  particular  ease.  In  tbe  present  eau. 
the  use  by  tbe  purchaser  for  a  period  of 
almost  two  months  of  an  engine  whieb  did 
not  have  the  capacity  contracted  for,  h* 
during  all  ot  that  period  knowing  of  its 
want  of  capacity,  and  not  objecting  to  it 
on  that  ground,  operated  as  an  election  ts 
accept  the  engine,  and  precluded  him  frftn 
claiming   that   it   was  not  of  the  character 

grovided    for    in    the    contract. — Jackson   t. 
orter  Land  ft  Water  Co.,  151   Cal.  32,  90 
Pae.  122. 

[c]  tinder  an  executory  contract  for  the 
sate  of  personal  propertjr,  the  purchaser  it 
bound  to  accept  it,  provided  it  conforms  to 
tbe  terms  of  the  contract,  or,  if  not  accord' 
ing  to  the  contract,  be  may  reject  or  refoH 
to  accept  it.  Although  the  property  may  not 
be  of  the  qnality  or  description  contrseted 
tor,  he  may,  if  he  so  elect,  waive  the  defect. 


Land  ft  Water  Co.,  151  Cal.  32,  90  Pae.  1££. 
[d]  Although  the  contract  required  the 
buyer  "to  furnish  labels  free,"  and  it  appetn 
that  they  were  furnished  after  the  time  ap 
pointed  for  the  seller  to  ship  tbe  apricots; 
yet  if  they  were  furnished  before  they  were 
needed  and  before  the  sellers  had  procured 
any  apricots  to  fill  the  order,  and  were  le' 
eeived  and  retained  by  them  to  be  used  is 
marking  the  boxes  of  apricots,  while  they 
were  representing  that  tney  would  fill  the 
order,  and  were  trying  to  do  so,  tbe  sellers 
are  estopped,  in  an  action  for  bresefa  of 
contract  in  furnishing  no  apricots,  to  nrge 
that  plaintiH  did  not  comply  with  his  cos- 
tract  to  lurnish  labels  free. — Ellsworth  v. 
Enowles,  8  Cal.  App.  030,  97  Pae.  690. 

§  SO.  Obligation  ta  Fiv  Bod  PBTinent  ot 
Price. 
[b]  There  is  no  presumption  that  machinery 
is  of  less  value  than  the  amount  paid  for 
it,  nor  does  it  follow,  because  it  is  nselen 
to  defendant,  and  is  not  suitable  for  its 
purpose,  that  ita  valne  has  been  diminished. 
When  he  retains  tbe  property,  and  no  loss 
is  shown  by  reason  of  any  effort  to  use  it. 
nothing  paid  for  it  is  required  to  be  re- 
funded.—Earron,     Blckard     ft     MeCons     v. 
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Wilson,  Lyon  k  Co.,  4  Cal.  App.  488,  ! 


I  Pn«. 


[b]  By  th«  execntion  of  the  bill  of  mIb, 
and  the  deliveTy  of  ths  property  told  to  the 
defendanta,  the  title  thereto  vested  in  them, 
and  they  became  andar  an  obligation  to  pay 
for  its  Talae.  Property  may  be  transferred 
by  way  of  Bale  and  delivery,  Tinder  an  agree- 
ment  that  the  value  ie  to  be  subsequeotly 
ascertained,  and  in  tbe  absence  of  an  agree- 
ment  as  to  the  mode  of  ascertain  in  g  the 
valae,  the  pncchaeer  letaining  ths  property 
will  be  liable  to  an  action  tor  its  value. — 
Leist  V.  Dierssen,  4  CaL  App.  634,  88  Pae. 
812, 

[e]  Thongb  there  is  no  express  agreement 
to  purchase  the  grapes,  the  law  implies  an 
agreement  by  the  purebasers  to  pay  at  the 
stipulated  priee  for  all  grapes  received  by 
them  of  the  quality  named,  and  when  nearly 
257  tons  were  accepted,  the  law  implies  no 
agreement  to  accept  any  grapes  in  ezceBS 
thereof. — Peterson  v,  Chaix,  5  Cal,  App.  525, 
90  Pae.  965. 

§  4a    Evldonce. 

[a]  Where  fruit  appears  to  have  been  or- 
dered early  in  December  for  the  Christmas 
trade,  it  cannot  be  said  that  the  court  erred 
in  finding  by  implication  that  it  was  sold 
December  21st,  where  the  exact  date  of  the 
sale  was  not  shown. — Marx  v.  Baley,  8  CaL 
App.  479,  92  Pae.  619, 

V.    OPEKATIOH  AND  EFFECT. 

§  42.    Transfer  of  Title  as  Batweea  the  Far- 
ties  in  OenetaL 

[a]  Where  personal  property  sold  is  by  the 
eoDtrect  of  sale  left  in  the  possession  ol 
tbe  seller  as  a  depositary  he  becomes  a  bailee 
for  the  purchaser,  and  as  such  it  is  his  doty 
to  keep  the  property  safely  and  deliver  it 
to  tbe  oailor  or  his  sueeessors  in  interest  on 
demand;  and  neuoer  the  wrongfnl  eonver- 
sioQ  of  the  property  to  his  own  use  by  tbe 
bailee  nor  his  wrongful  transfer  of  the  pos- 
session thereof  to  another  can  divest  the 
title  of  the  true  owner. — New  Liverpool  Bait 
Co.  T,  Western  Salt  Co.,  151  Cal.  479,  91 
Pae.  152. 

[b]  Where  the  course  of  business  between 
the  buyer  and  seller,  and  the  conduct  of  the 
seller  and  every  circumstance  attending  the 
■ale  of  the  grain,  indicate  an  inteution  on 
the  part  of  the  seller  to  transfer  tbe  title 
to  the  grain  at  the  time  of  the  shipment,  the 
title  thereto  then  vested  in  the  Ituycr,  un- 
der the  express  provisions  of  sections  1140 
and  1141  of  tbe  Civil  Code. — Oranse  Co.  v. 
Farmers'  Union  A  Hilling  Co.,  3  Cal.  App. 
519,  86  Pae.  615. 

^c]  Where  the  raisins  sold  by  sample  were 
billed  to  the  order  of  the  firm,  subject  to  in- 
spection and  acceptance  by  tbe  purchaser, 
and  the  bill  of  lading  and  an  Bccompaoying 
draft  were  received  by  the  purchaser  and 
the  draft  paid,  before  the  raisins  arrived, 
which,  upon  arrival  and  inspection,  were  re- 
jected, after  which  the  draft  was  repaid  by 
the  firm,  it  is  clear  that  it  was  intended 
that  the  bill  of  lading  should  not  have  the 


Co.,  9  Cal.  App.  SO,  89  Pae.  8SS. 

[d]  Where  the  carload  of  raisins  in  qnes- 
tlon  wftri  sold  by  sample  by  the  firm  before 
suit,  a  warranty  to  the  purchaser  was  im- 
plied that  the  raisins  were  np  to  tbe  sample, 
and  where  they  were  rejected  by  the  pur- 
chaser npon  inspection  as  not  being  up  to 
tbe  sample,  no  title  passed  thereto  from  the 
firm. — Qiffen  v,  Selma  Pmit  Co.,  5  Cal,  App. 
60,  89  Pae.  665. 

§  49.  Bights  aod  UablUtlea  of  Sellei  u  to 
Third  Persona. 
[a]  Seller  who  has  received  part  of  the 
purchase  price  has  no  right  of  action  against 
a  third  person  who,  throogh  fraud  in  him- 
self and  the  seller's  agent,  obtained  a  note 
from  the  buyer  for  the  balance  of  the  pur- 
chase money. — Fine  v.  Steffen,  79  Cal.  230, 
21   Pae.   734. 

S  CI.    BolU  rid*  FllTGhaMI. 

[a]  The  frandolent  sale  passed  the  title 
Bufflciently  to  proteet  a  bona  fide  purchaser 
without  notice  of  the  fraud,  and  sufficiently 
to  be  confirmed  in  case  Of  such  long  acqui- 
escence and  nnreasonable  delay  by  the  party 
defrauded  as  to  suggest  the  inference  of  his 
consent;  though  by  prompt  action  of  the 
vendor,  npon  discovery  of  the  fraud  he  may 
eleet  to  treat  tbe  sale  ae  void,  both  as  against 
the  original  purchaser,  and  as  against  a  fraud- 
ulent vendee  with  notice. — Wendling  Lumber 
Co.  V.  Qlenwood  Lumber  Co.,  153  CaL  4U, 
B5  Pae.  1029. 

VI.     WABK&NTIEa. 

S  63.    Nature  of  Wamuty,  and  Beqnlsites  of 
ExpresB  Warranty. 

[a]  The  use  of  the  word  "lot"  in  the  con- 
tract, to  indicate  "lot  A,"  'lot  K,"  "lot  C," 
and  "lot  E,"  each  containing  a  different 
number  of  boxes  of  apricots,  is  expression  of 
description,  and  not  of  quality  or  warranty. 
Germain  Fruit  Co.  v.  Armsby,  153  CaL  585,  96 
Pae.  319. 

[b]  Where  the  evidence  showed  that  plain- 
tiff phrebased  cheap  trees  of  the  emaUest, 
lowest  grade  in  the  nursery,  without  agree- 
ment as  to  tbe  length  of  time  they  would 
continue  to  grow,  and  that  defendant  merely 
expressed  the  opinion  that  tbe  trees  were 
good  trees,  if  taken  eare  of,  a  finding  that 
defendant  warranted  them  to  be  merchant- 
able is  against  the  evidence, — Brackett  v. 
Uartens,  4  Cal.  App.  £49,  87  Pae.  410. 

[c]  If  the  defendant  had  expressly  war- 
ranted in  writing  to  plaintiff  that  the  trees 
sold  would  live  and  grow,  that  would  not 
mean  a  warranty  to  the  plaintiff  that  they 
would  always  live  and  grow  on  his  land. — 
Brackett  v.  Uartens,  4  Cal.  App.  249,  87 
Pae.  410. 

S  64.    Implied  Wairamties. 

[a]  Seetion  1770  of  the  CIvU  Code,  provid- 
ing that  "One  who  manufactures  an  article 
under  an  order  for  a  particular  purpose  war- 
rants by  the  sale  that  it  is  reasonably  fit 
for  that  purpose,"  has  no  application  where 
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tlia  artlcto  to  be  funii«}ied  if  to  be  Bapplied 
under  a  contract  reqaiiing  that  it  be  made 
according  to  a  certain  plan  or  certain  speci- 
ficationa. — Afannix  t.  Trron,  162  Cal.  31,  91 
Pac.  983. 

[b]  The  mere  nae  of  a  trade  name  in  the 
written  contract  cannot  carry  with  it  implied 
warranties  not  expressed  in  the  contract. — 
Eullman,  Salz  A  Co.  v.  Sugar  Apparatoa  Itlg. 
Co.,  153  Cal.  726,  96  Pac.  369. 

[e]  The  fact  that  by  the  teroia  of  the  writ- 
ten contract  time  was  allowed  for  experiment 
with  the  machine,  and  that,  in  case  it  waa 
returned,  the  advance  paTment  waa  to  be 
retained  in  consideration  of  tba  retnm  of  a 
second-hand  machine,  negatirea  the  idea  that 
there  was  any  other  warranty  than  that  ex- 
prsaaed   in    the   written    contract. — KuUman, 


[d]  Upon  a  request  for  the  sale  of  French 
prune  frees,  properly  budded  on  Uyrobolan 
roots,  the  only  warranty  implied  is  that  tbey 
are  of  that  kind  or  character.  Where  the 
court  found  that  the  trees  sold  were  French 

Srune  trees  budded  on  such  roots,  without 
nding  whether  or  not  they  were  properly 
bndded,  it  must  be  presumea  that  they  nere 
properly  budded. — Brackett  t.  Uartens,  A  Cal. 
App.  249,  67  Pac  410. 

g  5S.    Conatrnctlftii  and  Operation. 

(a]  Where  the  manifest  purpose  of  a  test 
by  the  manufacturer  appears  to  have  been  to 
ascertain  merely  the  tightness  of  the  joints 
nnd  strength  of  the  boilers  as  to  bursting 
point,    and    there    was    no    general    test    of 


warranty  for  efficiency  has  sole  reference  to 
such  place. — Erasllnikoff  v.  Dundoo,  8  Cal. 
App.  406,  97  Pac.  172. 

[b]  In  the  ease  where  the  property  is  sold 
to  be  used  at  some  othsr  place,  the  conditions 
existing  at  the  place  where  the  property  is  to 
be  used  are  presumed  to  bo  within  the  contem- 
plation of  the  ^rties  in  making  the  contract 
of  warranty. — Kraailnikoff  v.  Dundon,  6  Cal. 
App.  406,  97  Pac.  172. 

[e]  'Where  there  was  long  delay  in '  deliv* 
ering  the  boilers  to  the  place  of  use,  and 
there  mas  no  opportunity  for  the  purchaser 
to  test  the  efficiency  of  the  boilers,  or  to  dis- 
cover their  inefficiency,  until  they  were  set 
up  for  nse  in  Siberia,  the  rule  applies  that 
the  time  to  which  the  warranty  refers  is 
when  the  breach  thereof  Is,  or  with  due  dili- 
gence might  be,  discovered,  and  it  cannot  be 
said,  as  matter  of  law,  that  the  breach  of 
warranty  might  have  been  discovered  by  the 
purchaser  before  the  boilers  were  set  np  and 
were  attempted  to  be  need  xn  Siberia. — Eras- 
ilnikoS  v.  Dandon,  8  Cal.  App.  406,  8  Fae. 
172. 

vn.  sem:bdzes  of  fabtibs. 

REUEDIES  OF  SELLEB  IN  0£HERAL.  |  G8. 

ACTIONS  BT  SELLER  IN  QEVERAL,  |  SO. 

TIME  TO  8DE  AND  LIMITATIONS,  i  BS. 

— —  FLEA  Oa  ANSWER.  |  OS. 

ISSUES,  PROOF  AND  VARIANCE,  |  66. 

— —  EVIDENCE— BORDEN  Of  PROOF,  |  ST. 


-  ADutssTBTLnr,  1  as. 

.  WEIOHT  AND  8DPP10IEH0T.  t  <I9. 

DAUAOeS    OR    AMODNT    OP    RECOVEBT, 

I  TO. 

IN8THD0TI0N3  AND  PINDIKOB,  |71. 

BBUBDIES    OF   BUYER  —  OONDITIONS   PRECE- 
DENT, 1  T4. 

—-,  DBFENBES,  |  TS. 
•  PLEADING,  I  Td. 

ADMISSIBILITT  OP  BVIDEHOE,  |  78. 

WEIGHT  AND  eOPPIOIENCT,  I  T8„ 

DAMAGES,  I  BO. 

QUESTIONS  FOR  JURY,  |  81. 

iNaxBucrioHS,  verdict  and  FINDIKOS, 

189. 

S  S8.    Bamadlu  of  8eU«T  Is  OoienL 

[a]  The  fact  that  the  agent,  who  was  not 
employed  merely  as  a  forwarder,  was  en- 
gaged in  the  warehouse  business,  and  loaned 
money  to  the  purchasers  on  the  grain  in  the 
warehouse,  does  not  render  a  secret  pledge  of 
the  grain  to  secure  snch  loan  material  to  the 
shinper,  who  has  no  right  of  action  against 
BDca  agent  for  refusal  to  deliver  back  the 
grain  delivered  to  snch  agent  by  the  shipper, 
whether  the  a^nt  had  a  lien  thereon  or  not. 
Orange  Co,  v.  Farmers'  Union  A  Milling  Co., 
8  CaT  App.  519,  86  Pae.  615. 

ib]  The  right  of  stoppage  of  grain  sold  and 
ipped  to  the  parchasers,  while  in  transit, 
on  account  of  the  bankruptcy  of  the  pur- 
chasers, does  not  exist,  where  the  grain  has 
been  delivered  by  order  of  the  purchasers  to 
their  agent  appointed  to  receive  delivery,  and 
not  employed  merely  to  forward  the  prop- 
erty to  them,  the  circumstaocea  being  snch  as 
to  show  that  the  delivery  to  the  agent  was 
intended  to  be  a  final  delivery  to  the  pur- 
chasers. In  such  case  the  transit  is  at  an 
end,  and  final  delivery  to  the  purchasers  can- 
not be  stopped. — Orange  Co.  v.  Farmers' 
TJnlon  3c  Uming  Co.,  3  CaL  App.  519,  8S 
Pac.  615. 

[o]  Upon  the  sale  of  a  business  at  invoice 
prices,  upon  which  a  deposit  was  made  by 
the  vendees  of  cash  and  a  draft,  under  a 
contract  providing  for  forfeiture  thereof,  if 
the  full  purchase  price  was  not  paid,  where 
the  vendees  gave  notice  of  rescission  of  the 
sale  for  fraudulent  misrepresentations,  and 
demanded  return  of  the  deposit,  which  was 
refused,  the  vendor,  by  subsequeutty  reselling 
the  stock  at  prices  greater  than  that  agreea 
to  be  paid,  acquiesced  in  the  rescission,  >nd 
cannot  thereafter  maintain  an  action  upon 
the  draft  against  the  first  vendees. — Biesear 
v.  Pratt,  4  CaL  App.  288,  87  Pae.  1101. 

[d]  The  remedies  of  the  vendor  of  personal 
property  are  clearly  defined  in  section  3311 
of  the  Civil  Code,  and  in  recognized  aothor- 
ities,  and  do  not  include  the  right  to  resell 
the  goods  at  an  advanced  price,  and  to  retain 
the  purchase  money  paid  on  the  contract, 
either  as  liquidated  damages  under  section 
1670  of  that  code,  or  on  any  other  ground. 
Bieacar  v.  Pratt,  4  Cal.  App.  288,  87  Pae. 
1101. 

[e)  Held,  tbat  the  subject  matter  of  this 
action  being  for  the  connterelaim  pleaded  in 
Civ.  No.  533,  post,  and  designed  to  recover  an 
excess  of  damages  above  the  balance  of  par* 
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eboM  price  of  th«  «iiffiiie  ned  for  in  tlwt 
action,  for  alleged  defective  eomtmction  of 
the  engine  &nd  for  delay  in  delivery  thereof, 
ag&jnst  a  machine  company  mads  defendant 
herein,  which  wai  awigiior  of  plaintiff  re- 
spondent in  the  other  action,  and  not  a  party 
thereto,  and  the  two  actions  having  been 
tried  togetber,  and  submitted  on  the  Bame 
evidence,  the  court  did  not  err  in  denying 
plaintiffs  motion  for  a  new  trial  herein,  for 
the  reasons  aet  forth  in  Civ.  No.  533,  post. — 
Irvine  v,  Happ,  8  CaL  App.  375,  99  Pac.  409. 

§  60.    Actions  b7  Stiler  In  Oenenl. 

[a]  Held  that  when  the  anit  was  brought 
the  plaintiff  was  not  entitled  to  recover  the 
specific  price  agreed  upon;  nor  is  he  entitled, 
nnder  the  terms  of  the  contract,  to  recover 
tbe  value  of  the  plant,  without  showing  either 
a  compliance  with  those  terms  or  the  value 
of  the  plant  actually  delivered  and  kept  by 
the  defendant,  as  compared  with  the  plant 
eoDtracted  for;  and  that,  on  another  trial, 
apon  such  showing,  he  will  be  entitled  to 
recover  the  valae  of  the  plant,  not  exceeding 
the  stipulated  price. — Bixby  v.  Bastady,  i 
Cal.  App.  527,  88  Pac.  493. 

§  63.    Tlin«  to  Sm  and  LlnHtaUona. 

[a1  Where  a  sale  of  psrsonal  property  is 
made  on  an  nnconditional  term  of  credit,  not 
obtained  by  fraud  or  based  upon  a  consid- 
eration which  has  failed  and  which  has  not 
heea  waived,  the  seller  cannot  maintain  an 
action  on  the  contract  to  recover  the  pur- 
chase price  until  the  expiration  of  the  term  of 
credit,  notwithstanding  the  buyer  attempted 
to  repndiate  the  contract  in  to  to  and  refused 
to  accept  the  goods. — Tatum  v.  Ackerman, 
148  Cal.  357,  113  Am.  St.  Bep.  276,  83  Pac. 
151,  3  L.  B.  A.,  N.  8.,  908. 

§  66.    — . —  Flea  01  Ajuwer. 

[a1  In  an  aetion  .for  goods  sold  and  deliv- 
ered by  plaintiff's  assignor,  where  the  com- 
plaint is  unverified,  and  the  answer  speeill- 
cally  denies  every  allegation  of  the  complaint, 
inclading  the  allegation  of  nonpayment,  and 
of  assignment  to  the  plaintiff,  and  as  a  sep- 
arate affirmative  defense  that  defendant  was 
frandnlently  induced  to  sign  the  writing  re- 
ferred to  in  the  complaint,  a  general  demurrer 
to  the  answer,  which  did  not  demur  to  each 
separate  defense,  waa  improperly  snstaioed. — 
Snipsic  Co.  v.  Smith,  7  Cal.  App.  150,  »S 
Pac.   1035. 

$  66.    Issnes,  Proot  and  Tarlanca. 

[a]  Where  the  plaintiff  alleged  breach  of  a 
contract  whereby  the  plaintiff  sgreed  to  sell 
and  deliver  to  defendant,  and  defendant 
agreed  to  receive  and  pay  for  ths  oil  in 
qaestion,  the  defendant  while  denying  such 
contract  set  np  the  written  contract  in  full 
containing  the  imnlied  covenant  to  receive 
and  pay  for  the  oil,  the  plaintiff  was  not  re- 
quired to  prove  the  averment  of  the  agree- 
ment by  the  defendant,  and  it  is  safBcient 
that  the  findings  set  oat  the  contract  in  full 
as  pleaded  ttj  the  defendant,  though  no  find- 
ing was  required  upon  the  admiaston  of  the 


[b]  In  an  action  upon  an  alleged  contract 
to  purchase  fifty  shares  of  stock  in  a  corpora- 
tion at  sixty  dollars  per  share,  in  ease  of 
any  default  in  the  payment  of  an  annual 
dividend  of  not  less  than  three  and  one-half 
per  cent  on  each  of  said  shares,  at  that 
priee,  it  being  alleged  that  no  dividends  were 
paid,  where  the  contract  offered  in  evidence 
to  prove  the  cause  of  action  alleged,  con- 
tained an  independent  agreement  to  make 
good  eaeh  annual  dividend,  in  event  of  non- 

Eayment  thereof  at  the  rate  of  three  and  a 
alf  pef  cent  upon  plaintiffs  investment,  it 
does  not  establish  any  variance. — Marinovieh 
V.  KUburo,  163  Cal.  633,  96  Pac.  303. 

[e]  In  an  action  to  recover  a  gnaranteed 
price  per  box  of  fruit  sold  by  plaintiff's  as 
signors   to   the   defendant,  where   the   answer 

fileads  in  full  a  letter  referring  to  a  previons 
etter,  and  Riving  a  special  interpretation  to 
it,  and  sets  forth  that  the  goods  were  shipped 
pursuant  to  the  letter  pleaded,  such  letter  is 
not  a  written  instrument  upon  which  the  de- 
fense is  based  within  the  meaning  of  seetion 
448  of  the  Code  of  Civil  Procedure,  requiring 
the  execution  thereof  to  be  denied  under  oath, 
and  in  the  absence  of  such  denial,  the  court 
properly  allowed  proof  that  the  letter  pleaded 
was  not  received,  and  that  on  the  faith  of 
another  written  proposition  sent  to  plaintiff's 
assignors  guaranteeing  a  fixed  priee  per  box, 
and  ratifying  previous  personal  negotiations 
by  telephone,  the  goods  were  shipped. — Uars 
V.  Baley,  6  Cal.  App.  479,  92  Pac.  519. 

§  07.    ■  —  Evidence — Bnnten  of  Proof. 

[a]  Evidenee  on  the  part  of  the  plaintiff  to 
show  that  persons  other  than  the  plaintiff 
were  delayed  in  the  delivery  of  their  grapes 
was  admissible,  not  to  show  that  plaintiff 
was  also  delayed,  but  to  show  the  congested 
condition  and  lack  of  facilities  at  the  winery 
of  the  defendant  for  accepting  grapes- — Leon- 
hart  V,  California  Wine  Assn.,  5  Cal.  App. 
19,  89  Pae.  847. 


with  the  terms  of  the  written  ( 
their  delivery,  constitates  no  defense  to  the 
action  for  its  breach;  and  the  contract  being 
certain  In  its  terms,  parol  proof  of  usage 
is  not  competent  to  vary  it, — Leonhart  v.  Cal- 

{/nvnia     n^ina      J^  Han        1^     Pa] 


ifornia  Wme  j 


,  5  Cal.  App.   19,  89  Pac. 


[cl  The  bnrden  of  proof  was  upon  the  de- 
fendant to  establish  the  special  defense 
pleaded  by  him   by   a  preponderance   of   the 

evidence;  and  it  was  error  for  the  court  to 
instruct  the  jury  that  the  burden  of  proof  in 
the  case  was  upon  the  plaintiff, — De  Laval 
Dairy  Supply  Co.  t.  Steadman,  B  Cal.  App. 
651,  92  Pac.  877. 

§  6S.    Admissibility. 

[a]  Where  issne  is  raised  by  the  defendants 
as  to  the  anality  of  the  potatoes  delivered, 
a  witness  for  the  plaintiff  may  testify   that 
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Ckl.  App.  g33,  83  Pae.  10S9,  fogi. 

[b]  Evidenee  waa  admissible  to  ihow  ths 
course  of  basioesa  of  the  proposed  purehaaer 
with  the  firm  to  pa;  all  drafts  aei:oinpaD7lng 
bills  of  lading,  without  reference  to  the  trans- 
tei  of  the  goods  ahipped  by  the  bill  of  lading, 
that  the  drafts  were  paid  and  charged  to  the 
aeeoaut  of  the  seller,  and  the  goods,  when 
received  and  accepted,  were  credited  to  the 
■eller.— Qiffen  v.  Selma  Pmit  Co.,  6  CaL  App. 
SO,  S9  Pac.  S55. 

[c]  The  Goort  did  not  err  in  excluding  eyU 
denee  offered  b;  the  defeodant  to  show  ex- 
penses incDTred  hj  him.  In  efforts  to  operate 
the  engine  on  crude  oil,  and  in  attempting 
to  make  It  more  efficient.  Such  expense 
would  not  be  a  charge  upon  the  machine 
company  which  had  complied  with  its  con- 
tract in  furnishing  the  gasoline  engine  as 
ordered. — Hendry  t,  Irvine,  9  Cal.  App.  876, 
»9  Pac.  408. 


S  69. 


-  Wai^  and  SnffldencT. 


[aj  Held,  upon  review  of  the  evidence,  that 
a  dnding  puranaDt  to  section  3353  of  the 
Civil  Code,  that  the  price  obtained  bj  resale 
of  the  orange  crop  "was  the  best  price  which 
plaintiff  could  have  obtained  therefor  in  the 
market  nearest  to  the  place  at  which  it  should 
have  been  accepted  by  the  defendant,  and  at 
anch  time  after  the  refusal  of  the  defendant 
to  perform  said  contract  as  would  have  been 
sumeient  with  reasonable  diligence  to  effect 
a  resale,"  waa  unsupported  by  and  contrary 
to  the  evidence.  Also,  held,  that  the  remain- 
ing flndinga  are  inaiiffieient  to  support  the 
judgment  for  damages  awarded  to  the  plain- 
tiff.—Willson  V.  Gregory,  2  Cal.  App.  312,  84 
Pac.  356. 

[b]  Upon  a  review  of  the  evidence,  It  Is 
held  that  findings  that  the  respondent  has 
complied  with  the  contract  eaed  upon  to  fur- 
nish a  pDmping  plant  of  speciSed  capacity 
were  agaiost  the  evidence. — Bixby  v.  Bastady, 
4  Cal.  App.  527,  88  Pac.  493. 

[e]  In  an  action  for  dairy  machinery  sold 
and  delivered  under  a  written  contract  which 
provided  that  the  delivery  was  to  be  f.  o.  b. 
Sao  Francisco,  and  that  the  purchaser  was  to 
anatain  the  full  loss  in  case  of  injury  or 
destruction  of  the  same,  when  the  machinery 
was  sunk  with  the  steamer  on  which  it  was 
ahipped,  and  defendant  denied  the  contract 
alleged  and  pleaded  an  oral  contract  differ- 
ing therefrom,  apon  which  he  sought  a  refor- 
mation of  the  contract,  and  the  plaintiff 
proved  a  delivery  under  the  terms  of  toe  writ- 
ten contract,  but  the  evidence  was  insufficient 
to  show  ground  for  reformation  of  the  con- 
tract, a  verdict  for  the  defendant  is  against 
the  evidence. — De  Laval  Dairy  Supply  Co.  v, 
Steadman,  6  Cal.  App.  651,  $2  Pac.  877. 

[d]  Id  an  action  apon  a  contract  made  by 
a  machine  company  to  construct  and  set  up 
a  gasoline  engine  for  the  defendant,  to  re- 
cover the  balance  of  the  purchase  priee  there- 
of, in  which  defendant  set  np  the  faulty 
construction  of  the  engine,  and  connterelaimed 
damages  for  alleged  expenses  Inearred  and 


paid  on  aeeonnt  of  defects  In  Its  construc- 
tion, and  for  delay  in  its  delivery — held,  that 
though  the  evidence  was  conflicting,  there 
was  snfflcient  evidence  for  plaintiff  to  anp- 
port  the  findings  that  the  engine  was  eon- 
stmeted  aceording  to  contract,  and  waa 
capable  of  doing  exactly  the  work  called  for 
by  it,  that  the  contract  was  fulfilled  and  its 
eondltiona  performed  by  the  machine  com- 
pany, and  that  no  damage  resulted  to  the 
defendant  from  any  delay  in  the  delivery 
and  setting  up  of  the  engine. — Hendry  v. 
Irvine,  9  Cal.  App.  376,  99  Pae.  408. 

§  70.    ——  Damages  or  Amonnt  of  Beeorerr. 

[a]  In  an  action  by  a  seller  t«  recover 
damages  for  breach  of  a  contract  for  sale, 
consisting  of  the  difference  between  the  con- 
tract and  the  market  price  of  the  thing  agreed 
to  be  sold,  interest  is  allomable  on  the 
amonnt  of  damages  suffered  from  the  date  of 
the  filing  of  the  complaint.— Central  Oil  Co. 
V.  Southern  Befinlng  Co.,  104  Cal.  165,  97 
Pac.  177. 

[b]  In  an  action  by  a  seller  for  breach  of  a 
contract  to  purchase  a  crop  of  oranges,  the 
measure  of  damages  is  that  fixed  by  sub- 
division 2  of  section  3311  and  section  33o3 
of  the  Civil  Code.— WUlson  v.  Or^ory,  2  CaL 
App.  312,  84  Pac.  356. 

§  71.    Itiatnictlons  and  Findings, 

[a]  In  an  action  for  goods  sold,  where  the 
complaint  credited  upon  the  amonnt  of  the 
price  and  interest  a  payment  of  $300,  leavlog 
a  balance  due  of  4715.70;  and  the  court  found 
a  sale  of  eoods  of  the  value  of  (715.95,  and 
that  defendant  was  entitled  under  his  answer 
to  an  abatement  therefrom  of  C17S.2S,  leav- 
ing a  balance  due  plaintiff  of  $537.70,  with 
interest  from  a  certain  date,  for  the  amount 
of  which  judgment  was  rendered,  the  findings 
are  to  be  construed  as  consistent  with  each 
other,  which  requires  the  finding  of  goods 
sold  to  be  understood  as  referring  to  the 
amonnt  alleged  to  be  due  after  crediting  the 
payment  of  the  fSOO,  which  admitted  payment 
le  not  to  be  deducted  from  the  balance  found 
due.— Wiestner  v.  California  Coke  ete.  Co.,  S 
Cal.  App.  814,  S3  Pac.  461. 

[b]  In  an  action  to  recover  tbe  valne  of  ■ 
restaurant  business,  goodwill  and  furniture, 
covered  by  a  bill  of  sale,  not  including  a 
leasehold  interest,  held,  that  the  evidence  sus- 
tains the  findings  as  to  the  valne  of  what 
was  sold,  and  that  the  findings  were  to  be 
construed  as  excluding  the  lease  from  the 
property  sold. — Leist  v,  Dierssen,  4  CaL  App. 
634,  88  Pac.  812. 

S  74.    Bamedles  of  BnTor— Oondltlona  Fr»e^ 
dent. 

[a]  The  notice  of  repudiation  of  the  contract 
constituted  a  breach  of  the  agreement  to  aell, 
and  plaintifTs  cause  of  action  for  the  breach 
arose  immediately,  without  reference  to  snb- 
se quest  tender  of  payment. — Stum  t.  Had- 
rich,  7  Cal.  App.  241,  94  Pae.  82. 

[b]  Where  no  delivery  waa  made  or  ten* 
dered,  and  while  plaintiff  was  not  in  default, 
the  defendant  gave  him  notice  that  he  re- 
pudiated tbe  contract,  and  would  not  earrf 
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oat  the  Mine,  and  did  not  le tract  raeh  repudia- 
tion, tbe  plaintiff  was  not  required  to  tender 
performance  of  tlie  contract  on  his  part,  be* 
fore  sniDg  for  breach  of  the  cootraet. — Stum 
T.  Hadrieh,  7  Cal.  App.  Sll,  H  Pae.  8S. 

§  75.    DafetiMs. 

[a]  The  retention  bf  plaintiff,  at  its  re- 
qaeit,  of  a  letter  written  by  defendant  to  its 
agent  ox  pressing  acceptance  of  plaintiff's 
terms  subject  to  the  modification  stated,  as 
a  sale  ticket,  does  not  indicate  an  acceptance 
of  tbe  modification,  nor  an  estoppel  of  defend- 
ant to  deny  a  contract,  wben  sucb  agent 
stated  at  tbe  time  tbat  plaintiff  must  take  up 
further  negotiations  directlv  with  tbe  defend- 
ant.— Scadders-Gale  Co,  v,  'Gregory  Pniit  Co., 
9  Cal.  App.  553,  99  Pae.  978. 

[b]  Eridenee  was  admissible  to  explain  the 
meaning  of  tbe  term  "slightly  proeesBed,"  and 
to  abow  tbat  peaches  of  that  cnaracter  would 
tend  to  dry  out  and  lose  weight  in  transmis- 
sion.— Scadders-Gale  Co.  v.  Gregory  Fruit  Co., 
B  Cal.  App.  SS3,  99  Pae.  078. 


§  76. 


-  Pleading. 


1707,  1769,  and  1776,  of  tbe  Civil  Code,  which 
were  not  pleaded  or  proved  cannot  be  relied 
npon  by  tbe  plaintiff. — Kullman,  Salz  A  Co. 
V.  Sugar  Apparatus  Mfg.  Co.,  153  Cal.  735, 
9fl  Pae.  369. 

[b]  A  complaint  alleging  that  plaintiff  «^ 
plied  to  defendant  to  purcnase  a  special  vari- 
ety of  seed  wheat  for  planting  known  as 
"White  Australian";   tbat  defendant  sold  to 

Cintifl  twenty-seven  tboasand  seven  ban- 
d  and  sixty  pounds  of  seed  wheat,  repre- 
senting and  warranting  it  to  be  of  that  vari- 
ety; that  relying  upon  said  warranty,  he 
planted  the  same;  and  tbat  the  seed  wheat 
so  sold  and  planted  was  not  of  that  variety, 
bnt  was  another  and  inferior  variety,  and 
produced  a  crop  of  hay  inferior  to  that  which 
wonld  have  been  grown  bad  it  been  "White 
Australian"  seed  wheat,  by  reason  of  which 
plaintiff  was  damaged  in  the  sum  of  $3,000, 
states  a  canse  of  action  for  breach  of  war- 
ranty, entitling  plaintiff  to  at  least  nominal 
damages;  and  it  cannot  be  urged  upon  gen- 
eral demurrer  tbat  if  any  damages  were  sus- 
tained they  were  special,  and  shoo  Id  have 
been  specially  pleaded, — Moody  v,  Peirano,  i 
Cat.  App.  411,  88  Pae.  3S0. 

[e]  Averments  in  the  answer  by  way  of  re- 
iftal  that  defendant's  agreement  "to  take 
and  pay  for"  the  machinery  was  in  consid- 
eration of  a  warranty  by  tbe  plsintiff  tbat 
the  machinery  had  a  certain  capacity  which 
it  did  not  in  fact  have,  and  that  the  machin- 
ery was  not  fit  or  proper  "for  the  purposes 
for  which  be  pnrebased  it,"  without  directly 
averring  tbat  defendant  "agreed  to  take  and 


"the  purposes"  (or  which  it  desired  to  obtain 
the  machinery,  cannot  supply  tbe  absence  of 
CDcb  direct  averments, — Harron,  Elckard  & 
MeCone  v.  Wilson,  Lyon  &  Co.,  4  Cal.  App. 
4SS,  88  Pae.  512. 


purchase  of  machinery  tn  the  sum  of  $1.S4S.7S, 
without  averring  any  facts  to  anatain  the 
damages  alleged,  or  to  support  evidence  of 
substantial  damage,  a  special  demurrer  there- 
to for  not  setting  fortn  in  what  manner  or 
by  what  facts  tbe  defendant  bad  been  dam- 
aged in  the  amount  claimed  was  properly 
sustained  by  the  eonrt. — Harron,  Bichard  A 
McCone  v.  Wilson,  Lyon  &  Co.,  i  Cal.  App. 
488,  88  Pae.  512. 

[e]  An  indefinite  averment  that  "upon  ascer- 
taining these  facts"  it  offered  to  return  the 
machinery  without  stating  when  tbe  facts 
were  ascertained,  and  the  offer  made,  makes 
tbe  answer  nncertain,  and  a  demurrer  for, 
uncertainty  in  that  respect  was  properly  sus- 
tained. The  plaintiff  had  the  right  to  be  in- 
formed upon  tbe  record  whether  snch  offer 
was  before  or  after  the  date  at  which,  by  the 
terms  of  tbe  instrument,  tbe  payments  for  its 
use  matured  or  whetber  it  was  before  or  after 
the  defendant  bad  had  the  use  of  tbe  machin- 
ery  durinj  the  period  for  which  it  wa«  leased. 
Harron,  Bickard  tc  McCone  v.  Wilson,  Lyoo 
&  Co.,  i  Cal.  App.  488,  88  Pae.  512. 

[f]  Upon  appeal  from  a  judgment  for  dam- 
ages in  an  action  for  a  breach  of  warranty, 
upon  the  sale  of  apricot  trees  that  they  were 
of  a  specific  variety,  held,  tbat  tbe  complaint 
stated  a  sufficient  cause  of  action  without 
ambiguity  or  uncertainty,  and  that  a  demurrer 
thereto  was  properly  overruled. — Murphy  v. 
Stelting,  8  Cal.  App.  702,  97  Pae  672, 

§  78.    AdmlMlblUty  of  Evldenco. 

[a]  Evidence  of  similar  warranties  made  by 
the  defendant  to  other  purchasers  of  the  same 
inferior  variety  of  seed  wheat  as  being 
"White  Australian"  would  be  admissible  in 
chief,  as  relevant  to  the  probabUity  of  tbe 
warranty  in  issue  denied  by  defendant;  and 
it  was  within  tbe  discretion  of  the  court  to 
allow  the  defendant  to  be  queetioned  on 
eross- examination  as  to  whether  such  war- 
ranties were  made  by  him  npon  sales  of  such 
wheat  to  third  persons  named,  snd  upon  his 
denial  thereof  to  allow  the  same  to  be  proved 
in  rebuttal,  to  discredit  his  testimony.— Moody 
V.  Peirano,  4  Cal.  App.  411,  88  Pae.  380. 

[b]  Evidence  waa  admissible  to  show  that 
according  to  the  custom  of  tbe  trade  there 
were  three  different  modes  of  sale  of  fruit: 
1.  A  general  sale  for  a  specific  price;  2.  By 
sample  delivered  and  approved  upon  receipt 
at  place  of  delivery;  and  3.  Upon  examina- 
tion and  approval  of  sample  at  time  and  place 
of  shipment.     Such  evidence  tended  to  show 


Fruit  Co.,  9  Cal.  App.  553,  99  Pae.  978. 

[c]  Evidence  as  to  the  enstom  of  buyers  to 
inspect  samplea  at  the  time  of  shipment,  being 
in  harmony  with  the  plain  and  unambiguous 
language  of  the  contract  in  suit,  was  without 
prejudice  to  the  plaintiff. — Scadders-Gale  Co. 
V.  Gregory  Fruit  Co.,  9  Cal.  App.  553,  99  Pae. 
978. 

[d]  The  court  properly  refused  to  admit  evi- 
dence of  an  offer  made  by  defendant's  agent 
which  was  rejected  by  tbe  plaintiff,  when  not 
shown  to  have  any  connection  with  a  subse- 
quent proposition  and  counter-pro  position   in 
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writing  unaor  whieh  plaintiff  claim*. — Send- 
dera-Oale  Co.  t.  Qreirory  Fruit  Co.,  9  C»l.  App. 
053,  99  P»e.  978. 

§  79.    Wrt«tit  knd  Bnfflclencr. 

[a]  Tbe  evidence  reviewed  and  held  to  tbow 
tbat  the  Hmount  for  which  judgmeot  was  ren- 
dered was  the  reaeonable  value  of  the  goods 
■old.— Redwood  City  Salt  Co.  v.  Whitney,  153 
ChI.  421,  95  Pac  8SS. 

[b]  The  evidence  reviewed  and  held  Boffi- 
cient  to  sustain  tbe  finding  that  the  plaiutiff 
delivered  the  potatoes  to  tbe  defendants  at 
the  time  and  place  and  in  the  condition  agreed 

'  upon,  and  tbat  the  defendants  received  and 
accepted  tbe  aame  on  tha  bank  of  the  river. — 
Yick  Sung  v.  Eerman,  2  Cal.  App.  633,  83 
Pac.  10S9. 

[e]  Though  the  complaint  is  uncertnin  and 
ambiguous  in  describing  two  distinct  meas> 
ntes  of  weight  of  the  boxes  of  apricots  to  be 
delivered,  thus:  "1850  12>A  pound  kilo  boxes 
choice  apricots,"  at  an  aereed  rate,  it  appear- 
ing that  twelve  and  one-half  kilo  boxes  equal 
tweBty-seveu  and  one<balf  ponnda,  and  tbat 
the  total  weight  of  1S50  of  tbem  woald  be 
50,875  pounds,  while  the  total  weight  of  1850 
twelve  and  one-half  pound  boxes  would  be 
onlj  23,125  poandi;  yet  wbetber  the  nncer- 
taintf  was  waived  hj  failure  to  demur  or  to 
object  to  evidence,  and  tbe  contract  proved 
was  certain  in  describing  "ISoO  12'^  kilo 
boxes,  choice  apricots"  at  the  agreed  rate, 
the  conrt  properly  disregarded  the  word 
"pound"  in  the  complaint,  and  a  finding  of 
damages  based  on  the  contract  as  to  quantity 
is  supported  by  the  evidence. — Ellsworth  v. 
Knowlea,  8  Cal.  App.  630,  97  Pac.  OSO. 


Sa]  The  measure  of  damages  for  a  breach 
warranty  upon  a  sale  of  dried  fruit  by 
sample,  upon  shipment  to  an  eastern  market, 
is  deemed  to  be  the  excess,  if  any,  of  the 
valae  which  the  property  would  have  bad,  at 
the  time  to  which  the  warranty  referred,  if 
it  had  been  complied  with,  over  its  actual 
value  st  the  time  when  the  breach  was  dis- 
covered, or  should  reasonably  have  been  dis- 
covered, which  could  not  have  been  expected 
to  occur  until  the  boxes  of  frnit  readied  the 
place  to  which  thev  were  shi-n'"' — r"r-"Tin 
Fruit  Co.  V.  ATnahf,  163  Cal.  68S,  96  Pao. 
S19. 

[b]  To  recover  other  than  nominal  damages 
for  a  breach  of  warranty  upon  the  purchase 
of  personal  propeTty,  the  complaint,  nnder 
section  1314  of  the  Civil  Code,  mnst  aver  the 
"excess  of  value,"  prescribed  in  that  section, 
or  tbe  "loss  incurred"  by  an  effort  in  good 
faith  to  use  it  for  the  particular  purpose  for 
which  its  fitness  was  warranted. — Harron, 
Bickard  A  McCone  v.  Wilson,  Lyon  &  Co.,  4 
Cal.  App.  4SS,  88  Pac.  512. 

[e]  The  measure  of  damages  for  breach  ot 
k  contract  to  sell  personal  property,  the  price 
of  which  has  not  been  fully  paid,  it  pre- 
scribed in  section  3308  of  the  Civil  Code,  and 
"is  decreed  to  be  tbe  excess,  If  any,  of  the 
value  of  the  property  to  the  buyer  over  the 
mmount   wbicb  would  have   been   due   to   the 


seller  nnder  tbe  contract,  If  it  lud  been 
fulfilled."— Stum  v.  Hadrich,  7  Cal.  App.  241, 
94  Pae.  62. 

[d]  In  an  action  for  breach  of  eontrtet  b 
sdl  and  deliver  a  particular  maeliiDe  ton- 
tracted  for,  where  one  of  much  less  capaeitr 
was  delivered,  and  there  is  no  sufficient  evi- 
dence to  show  the  price  at  which  an  equiva- 
lent machine  of  the  same  style  and  pattern 
as  that  purchased  could  have  been  bought  in 
the  market  nearest  to  that  where  it  sbould 
have  been  placed  in  the  purchaser's  poEsci- 
aion,  tbe  measure  of  damages  provided  for  in 
section  33S4  of  the  CivU  Code  cannot  be  al- 
lowed. Tbe  price  at  which  otber  macbines 
of  different  p  "  '  ■-     - 

be  purchased 


of  different  patterns  and  specifications  eocld 

Surchased  in   the  nearest   market,  the    ' 
ar  in   character   and   equally  good,  i 


not  be  deemed  tbe  equivalent  of  the  machist 
purchased. — Connell  v.  Harron,  Richard  t  Mc- 
Cone, 7  CaL  App.  745,  95  Pac  918. 

[e]  Where  the  evidence  does  not  justify  tbe 
measure  of  damages  prescribed  in  section 
3354  of  the  Civil  Code,  and  no  special  dim- 
ages  are  alleged  or  shown,  and  only  a  small 
payment  was  made  upon  tM  purchase  moneT 
in  tbe  sum  of  •25,  besides  CSS  paid  on  aeeount 
of  freight  on  the  machine  wrongfully  deliv- 
ered, tha  recovery  was  properly  limited  nnder . 
section  3308  of  the  Civil  Cade  to  the  smoant 
paid  on  the  purchase  price  and  the  said  sam 
of  »35  so  paid  on  freight. — Connell  v,  Ha^ 
ron,  Rtckard  &  MoCone,  7  CaL  App.  745,  95 
Pac.  916. 

[f]  Upon  a  sale  of  boilers  manufactored  in 
San   Francisco,   to   be   set  up   in   Siberia  for 

I  therein  under  a  warranty  of  efficiency,  tlie 
asnre  of  damages  for  breach  of  such  wu- 
ranty  is  to  be  determioed  at  the  place  it 
tbeir  use,  to  which  a  large  sum  was  paid  toi 
transportation;  and  upon  proof  that  they  ntn 
found  to  be  of  no  value  and  worthiest  for 
use,  the  recovery  of  the  full  price  paid  ther^ 
for  to  the  manufacturer  is  amply  supported, 
regardless  of  a  showing  tbat  they  might  hive 
been  made  efficient  under  tbe  warranty  it 
San  Francisco,  at  an  expenditure  of  tSOD,— 
Eraulnikoff  v.  Dnndon,  S  Cal.  App.  406,  ST 
Pac.  172. 

[g]  The  general  rule  that  the  damages  for 
a  breach  of  warranty  of  quality  of  personsl 
property  sold  are  to  be  estimated  vrith  refer 
enee  to  value  at  the  time  and  plaee  of  delivery 
is  subject  to  tbe  recognized  exception  that 
where  such  property  is  sold  on  warran^  to  b« 
used  at  some  place  other  tban  the  place  of 
sale  and  delivery,  and  this  is  known  to  the 
seller,  the  damages  are  to  be  estimated  witl> 
reference    to    value   at    the   place   where   the 

SToperty  is  to  be  used. — Krasilnikoff  *.  Don- 
on,  8  Cal.  App.  406,  97  Pac.  172. 
[h]  Tbe  court  improperly  allowed  Interest  oi 
the  damages  allowed  for  breach  of  the  eos- 
trsct  to  sell  and  deliver  the  apricots,  bffort 
judgment,  from  the  date  of  the  breach,  no 


damages,  exclusive  of  interest,  is  regulated  by 
sections  330S  of  the  Civil  Code  and  3357 
thereof, — Ellsworth  v.  Enowlea,  8  CaL  App. 
630,  97  Pac,  690. 
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§  n.  —  Qnwtloiia  for  Jtaj. 
[a]  Where  there  nus  some  evidence  tending 
to  show  that  the  contract  hj  the  plaintiff  to 
buj  the  etoek  was  induced  by  defendant's 
fraud,  and  the  evidence  was  conflicting  as  to 
whether  the  fraud  wai  connected  with  plain- 
tilTB  agreement  to  buy  the  etoek,  the  court 
Bhonld  have  left  the  question  to  tba  jury  nnder 
proper  in  struct  ion  a. — Marino  vi  eh  v.  EUburn, 
153  Cal.  63S,  96  Pae.  303. 

§  S2.    InrtmctltHis,  Tnrdlct  and   Flnd- 

[a]  After  the  conrt  had  properly  inatrueted 
tba  iat^  at  to  the  insaffieiency  of  plaiDtitTs 
obligation  to  pay  np  bia  subBCription  to  stock 


§  88.    BamMUea  of  Bella. 

[aj  Where  a  conditional  aale  It  in  the  farm 
of  a  lease  reserving  title  in  the  leasor  with 
the  right  to  retake  possession  on  nonpayment, 
the  seller  has  his  ckoiee  of  two  remediea  on 
breach.  He  maj  retake  posaeuion  or  sae  for 
the  contract  price,  but  be  cannot  pursue  both. 
Holt  Mfg.  Co.  T.  Swing,  lOS  Cal.  353,  42  Pae. 


135. 


[b]  The  owner  of  a  threshing  mschint 
has  delivered  the  possession  thereof  to  an* 
Other  to  whom  he  has  contracted  to  sell  it, 
under  an  agreement  which  gave  him  the 
right  to  terminate  the  contract  and  retake 
the  property  upon  default  in  the  payment  of 
the  purchase  price,  may  exercise  his  right  of 


terminating  the 


after  the  sherifl 


was  induced  to  bny  the  stock  from 
pany  solely  by  the  fraud  of  the  defendant, 
constituted  a  sufficient  consideration  for  de- 
fendant's snbsequent  contract  to  buy  the 
stock,  without  providing  for  any  finding  as 
to  the  connection  of  the  fraud  with  sach 
contract. — Uarinovleh  r.  £iIbDrn,  153  Cal. 
638,  96  Pae.  303. 

[b]  In  an  action  to  recover  damages  for 
breach  of  a  contract  for  the  parcbass  and  sale 
of  a  half  interest  in  a  confectionery  and 
catering  business,  it  is  held  that  the  findings 
in  regard  to  the  terms  of  the  contract  show 
a  complete  agreement  to  buy  and  sell  such 
interest  within  the  meaning  of  section  1729  of 
the  Civil  Cods,  and  that  the  court  made  en 
erroneous  conelasion  of  law  from  the  findings 
that  the  agreement  between  the  parties  was 
never  completed. — Stum  v.  Badrich,  7  Cal. 
App.  241,  M  Pae.  82. 

[e]  Under  a  complaint  alleging  separate 
items  of  damages  for  breach  of  the  wor- 
rmnty,  in  separate  sums,  besides  averring  a 
total  damage  of  $1,553.33,  a  general  finding 
that  all  of  the  allegations  of  the  complaint 
are  tme  except  as  to  damages,  which  were 
fixed  at  t450,  though  uncertain  as  to  the  ele- 
ments of  damage  considered  by  the  court,  is 
sufficient  to  support  the  judgment,  in  the  ab- 
sence of  a  request  for  a  more  specific  finding. 
Hurpby  v,  Stelling,  8  Cal.  App.  702,  S7  Pae. 
372. 

Tm.     OONDITIONAI.   SALES. 


personal  property  that  it  is  intended  as  a 
purcbase  and  sale  thereof,  and  the  vendor 
merely  seeks  to  retain  title  until  the  purchase 
money  is  paid,  the  courts  will  construe  the 
instrument  ss  one  of  purchase  and  sale,  irre- 
spective of  any  name  by  which  the  parties 
have  designated  it;  bat  in  the  absence  of 
any  evidence  of  the  subsequent  conduct  of 
the  parties  under  the  instrument,  their  iaten- 
tioo  is  to  be  inferred  solely  from  the  terms 
of  the  instrument  itself.— Ha rron,  Bickard  A 
MeCone  v.  Wilson,  Lyon  &  Co.,  4  Cal.  App. 
488,  SS  Pae.  GIS. 


Collins,  154  Csl.  265,  97  Pae.  516. 

[c]  Upon  a  conditional  sale  of  a  mining 
engine  and  attachments  to  a  lesEee  of  mining 
property,  under  an  agreement  for  payment 
therefor,  in  installments,  and  that  the  title 
should  remain  in  the  sailer  antil  fully  paid 
for,  and  then  conveyed  to  the  lessee,  the  in- 
tention of  the  parties  is  manifest  that  the 
property  shall  remain  as  personalty,  and  if  It 
u  so  affixed  to  the  realty  that  it  can  be  re- 
moved without  Injury  thereto,  the  lessor  can- 
not, upon  default  of  the  lessee  in  payin^ 
the  purchase  price,  and  upon  forfeiture  of  the 
lease,  claim  such  engine  and  attachment  as 
part  of  the  realty,  and  in  ease  of  his  refusal 
to  deliver  the  same  to  the  seller  upon  demand, 
the  seller  may  maintain  an  action  against  the 
lessor  for  conversion  thereof. — Best  Mfg.  Co. 
T.  Cohn,  3  Cal.  App.  657,  86  Pae.  829. 

SAN  FBAHCISCO, 

it.     Bm  Kanldpsl  Ooipoistlons. 


SCHOOLS  AMD  SCHOOL  DISTBIOTS. 

Inclnds  Initltntlons  lor  Inttrnetlon  below  the  fisde 
of  collegsi  or  nnlvniltias,  wbtthsr  nulntslnad  bj 
private  means  tor  indivlliul  baneflt  or  by  govam- 
msnt  *s  common  or  pnblie  ictiooli,  and  bodlis  formol 
tor  malntananca  of  inch  Inititatloai,  whsthat  onln- 
coiporatad  ai  lncor|ioiitad  by  spaciKl  cbattiis  or 
nndtr  central  lain  ai  tanned  by  ttnllorlal  tnbdl- 
vlsloD  of  conntlei,  tovns,  or  dtlsi,  etc.;  consUtn- 
tlDUal  and  statatergr  piovltlons  raUtlng  thuato;  pnb- 
Uo  inporvlslon  and  rognlstlon  of  indi  wbooli  in 
fenonl;  Ineorpormtlon  and  orc&niHtlaD  of  private 
■clioDls,  aesdamlas,  sto,  and  public  ild  and  lacnls- 
tlon  tlursaf;  ersatloii,  organlutloii,  bonndarlai.  al- 
tVTKtlaD,  and  dlMOlutton  of  schaol  dlsbrlets;  ictiool 
tnaatlng*  and  (ovammant  and  olScari  of  ichool  dis- 
tricts; scbool  lands,  fnnda,  bnlldlngi,  tnrmtura.  text 
tracks,  and  oUiar  pcaparty  and  anppUei,  and  con- 
tracts loUUnc  tlisrata,  snd  Indflbtadneu,  bonds, 
warrants,  and  oUier  ucniltloi  af  sebool  districts: 
taxation  by  icbool  districts!  aasUllcstloni,  ampler- 
moot  ud  dliolurfo.  and  eompanutlon  of  tsachors; 
sdmlMlon  ul  sttandanca  of  pupU*;  and  cnnicnlDm, 
mlas,  dlidplliw,  snd  sovsnmnBt  of  idiools. 

I.  ESTABLISHMENT,    SCHOOL    LANDS 

AND   FUNDS,   AND   BEQULATION, 

IN  QENEBAL,  SS  1-4. 
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U.  CEEATION     ALTEBATION,      EX13T- 
BNCE  AND  DISSOLUTION  OP  DIS- 
TRICTS, S!  S-fl, 
rV.  DI8TEICT      PEOPEETT    AND    CON- 
TSACTS,  it  14-16. 
V,  DISTRICT  DEBT,  SEGUEITIES  AND 
TAXATION,  li  17-26. 
Vn.  TEACHERS,  H  £8-33. 

I.  ESTABLISHMENT,  SCHOOL  LANDS 
Alfl)  FUNDS  AND  SEaULATION  IN 
GENEEAL. 

§  2.  OoDstltnUMUl  ud  SUtotocT  PtotIbIoiu 
and  AppUcatton  of  tho  STrtam  la  G«ii- 
eriL 

[a]  The  provision!  of  leetloiu  S  and  6  of 
article  IX  of  tbe  eonetitntion  taken  together, 
eoDtempIate  (I)  tbe  eatablishment  of  a  uni- 
form Bystem  of  "eommon  ichoola,"  inelDdiug 
Bolely  the  primsry  and  grammar  aehoole,  which 
aball  be  applivabla  and  maudatorj  in  every 
school  district  of  the  state,  as  to  which  all 
local  or  special  laws  are  expressly  forbidden, 
and  to  the  support  of  which  tbe  entire  rev- 
enne  derived  from  the  state  school  fund  and 
the  general  state  school  tax  shall  be  exclu- 
sively applied;  and  (2)  the  eBtablishment, 
either  by  tbe  legislature  or  by  municipal  or 
district  authority,  ander  statutes  authorizing 
the  same,  of  other  schools,  such  as  high  and 
technical  schools,  which,  however,  can  in  no 
degree  be  supported  from  the  state  school 
fund,  but  muBt  obtain  their  wbole  support 
from  other  sources. — Los  Angeles  County  v. 
Kirk,  148  Cal.  385,  83  Pac.  250. 

[bj  Under  section  1670  of  the  Political  Code 
no  maximum  limit  is  imposed  to  the  len^b  of 
a  high  school  course. — Board  of  Education  v. 
Hyatt,  162  Cal.  615,  93  Pae.  117. 

[c]  In  order  to  obtain  tbe  benefits  of  that 
act  an  evening  high  school  must  have  main- 
tained the  grade  of  instmetion  required  by 
law  for  high  schoola,  which  under  subdivision 
12  of  section  1670  of  tbe  Political  Code  is 
"sncb  as  will  prepare  gradjates  therein  for 
ad  miss!  on  into  the  state  nnlversity,"  and  mnst 
have  the  requisite  number  of  teachers  and 
pupils  engaged  in  such  a  course.  If  a  school 
offers  two  courses  of  instruction,  one  of  which 
falls  short  of  this  standard,  it  must  be  affirm- 
atively shown,  in  a  proceeding  to  obtain  the 
benefits  of  that  act,  that  the  requisite  num- 
ber of  teachers  and  pupils  are  engaged  in  a 
course  which  complies  with  such  standard.  A 
mere  showing  that  more  than  two  teachers  are 
employed  and  more  than  twenty  pupils  have 
been  in  daily  attendance  in  the  nigh  school 
taken  as  a  whole  is  not  sufficient.^-Board  of 
Education  v.  HyaH,  152  Cal.  515,  93  Pac.  117. 

td]  The  act  of  April  1,  1872,  giving  the 
board  of  education  of  the  city  and  county  of 
San  Francisco  power  "to  maintain  public 
schools  as  now  organized  In  said  city  and 
county  and  to  establish  additional  ones  as 
required,"  etc.,  gave  it  the  authority  to  estab- 
lish hich  schools.  That  act,  having  been 
passed  before  the  adoption  of  tbe  eonttitu- 
lion  of  1879,  was  not  affected  by  the  consti- 
tutional prohibition  against  the  passage  of 
local  or  special  laws.— Board  of  Education  v. 
Hyatt,  152  Cal.  SIS,  93  Pae.  117. 


i  3.    High  SchoQlfl  and  Klndetgaitam. 

[a]  Under  section  5  of  the  act  of  Haieb  t, 

I90S,  limiting  the  benefits  of  the  state  high 
school  fund  to  high  schools  that  "have  bees 
organized  under  the  laws  of  the  state,  or  hsfg 
been  recognized  as  existing  nnder  the  higb 
school  law  of  the  state,"  an  evening  h^ 
school  established  in  tbe  year  1897  by  the 
board  of  education  of  the  city  and  county  of 
San  Francisco,  in  pursaance  of  the  power  e«i- 
ferred  upon  them  by  the  act  of  April  1,  ISli, 
notwithstanding  it  was  not  organised  pnrtii- 
ant  to  an  ele'rtion  held  under  tbe  proviiioni 
of  section  1670  of  tbe  Political  Code,  is  am 
"organized  under  the  laws  of  the  state,"  and 
tbe  eCTeet  of  the  act  of  Uarch  15,  1901,  ud 
the  amendment  of  the  year  1905  to  section 
1671  of  the  Political  Code,  is  to  make  sndi 
school  one  "recognized  as  existing  under  the 
high  school  laws  of  the  state." — Board  at 
Education  t.  Hyatt,  152  Cal.  515,  S3  Pac.  IIT. 
[t>]  No  law  in  this  state  provides  for  « 
minimum  dnration  of  the  sessions  of  a  higk 
school,  and  tbe  fact  that  an  evening  high 
school  has  shorter  sessions  than  those  of  otl^ 
high  schools  does  not  deprive  it  of  the  ehsi' 
aeter  of  a  regularly  established  high  school  «r 
prevent  it  from  participsting  in  the  beneflti 
conferred  upon  regularly  established  higb 
schools  by  the  act  of  March  6,  1905.— Board  of 
Education  v.  Hyatt,  152  Cal.  515,  93  Pac  117. 

[c]  Section  6  of  article  IX  of  tbe  constitn- 
tion  by  enumerating  the  various  ekeaes  of 
sebools  of  the  public  school  system  and  nuk- 
ing evening  scoools  a  distinct  class  in  thii 
enumeration  should  not  be  construed  so  si 
to  prevent  a  school  from  having  the  statos 
of  a  high  school  merely  because  its  sest^esi 
are  held  in  the  evening. — Board  of  Education 
▼.  Hyatt,  132  CaL  515,  B3  Pae.  117. 

[d]  It  ia  witbin  tbe  power  of  the  legislatsn 
'-  constitute  high  schools,  and  to  provide  for 

of  tbe  high  school  acts  a 
be  controlled  by  the  provisions  relating  to  the 
eommon  schools. — Bancroft  v.  Eandall,  4  CiL 
App.  806,  S7  Pae.  805. 

5  4.    Approprlatton      and     Maoagamnt  af 
Schoid  Fnnda. 

[a]  The  provisions  of  sections  lOlT,  1S6I, 
and  1663  of  the  Political  Code  relative  to 
kindergartens  only  show  an  intention  on  tbe 
part  of  tbe  legislature  to  autboriEe  the  main- 
tenance by  any  district  at  its  option  of  kin-  . 
dergartsn  classes.  Tbe  fact  that  it  is  en- 
tirely optional  with  any  district  to  maintain 
Buck  classes  is  sufficient  to  exclude  them  from  - 
the  nniform  and  mandatory  system  of  com- 
mon schools  called  for  by  section  5  of  article 
IX  of  the  constitution,  and  consequently  from 
the  term  "primary  and  grammar  schools." 
as  these  words  are  nsed  iu  section  6  of  the 
same  article  in  relation  to  the  ose  which  msy 
be  made  of  tbe  general  state  school  funds, 
and  relegate  them  to  that  portion  of  the 
"public  school  system"  which  includes  schools 
constituted  by  municipal  or  district  aatbority 
and  maintained  from  other  sources. — Lo9  An- 
geles County  T.  Eirk,  148  CaL  385,  S3  Pac 


their    support    by    special    methods    different 
from  those  adopted  for  other  schools;  and  the 
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[b]  Section  fl  of  artieU  IX  at  the  eonstltn- 
tion,  declaring  that  "the  entire  revenua  de- 
rived from  the  state  sehool  fund  and  from 
the  general  state  achool  tax  •hall  bo  applied 
exclusivelf  to  the  support  of  primar;  and 
grammar  scbaola,"  and  the  corresponding  pro- 
vis  iooa  of  BeetiODs  1622  and  1361  of  the 
Political  Code,  re<^aire  that  tbs  superintendent 
of  pnblic  instruction,  in  performing  the  datj 
imposed  upon  him  bj  section  1532  of  that 
«ode^  as  amended  March  IS,  1905,  of  appor- 
tioning the  balance  of  the  State  Bcbool  fund 
to  the  several  counties  or  cities  and  eoun- 
ties  according  to  their  "average  daiij  attend- 
ance," make  the  apportionment  eolelj  in 
accordance  with  the  "average  daily  attend- 
ance" upon  the  primary  and  grammar  schools, 
Los  Angeles  County  t.  Kirk,  148  Cal.  385,  S3 
Pae.  250. 

XL  CBEATIOH,  ALTEBATION.  EXIST- 
ENCE A2a>  BISSOLxmON  OF  DIS- 
TSIOTB. 

$  8.  Union  of  Dlatrlcts  or  Annexation  or 
Detachment  of  Terrltoiy. 

[a]  An  order  by  the  supervisors  annexing  a 
Bchool  district  to  a  high  school  district  upon 
terms  of  agreement,  which  essentially  involve 
the  assurr  'ion  by  the  school  district  of  a 
pro  rata  part  of  the  bonded  indebtedness  of 
the  high  school  district,  without  the  assent 
of  two-thirds  of  the  voters  of  the  school 
district,  given  at  an  election  held  for  the 
purpose  of  incurring  a  debt  therefor  exceed- 
ing its  income  for  the  current  year,  as  re- 
quired by  section  18  of  article  XI  of  the  con- 
stitution, is  ineffectual  for  any  purpose,  not- 
withstaading  the  annexation  was  expressly 
assented  to  by  s  majority  of  the  heads  of 
families  in  the  school  district. — People  v,  Han- 
ford  High  School  Dist.,  148  Cal.  705,  84  Pao. 
1S3. 

[b]  The  reference  in  ■nbdivision  28  of  sec- 
tion IflTO  of  the  Political  Code  to  "such 
terms  as  may  be  agreed  upon"  is  inconsistent 
with  the  idea  of  a  general  admission  to  the 
extent  of  incorporating  the  school  into  the 
body  of  the  high  school  district;  and,  to  be 
effective,  the  act  must  be  construed  as  pro- 
viding for  a  qualified  admlsBion  of  the  ad- 
jacent school  district,  in  casee  where  a 
general  admission  is  not  permissible,  and  as 
intended  to  provide  for  the  general  admission 
of  children  therein  qualified  for  high  school 
training  upon  proper  terms,  supplementing 
those  provisions  of  the  school  law  where  in 
individual  instances  the  board  of  trustees 
was  authorized  to  admit  pupils  outside  of  the 
school  district. — Mooney  v.  Board  of  Super- 
visors, 2  Cal.  App.  65,  83  Pae.  16S. 


high  school  by  all  scholars  residing  outside 
of  the  city  high  school  district,  these  condi- 
tions, incorporated  in  the  order  and  forming 
part  of  it,  negative  any  intention  of  gen- 
eral admission  of  the  sehool  district  into  the 
body  of  the  high  icbool  district. — Uoouey  v. 


[d]  The  use  of  the  name  of  the  city  high 
sehool  district  employed  in  the  agreement  can- 
not be  said  to  have  reference  to  that  dis- 
trict after  the  admission  therein  of  the 
adjacent  school  district. — Uooney  v.  Board 
of  Superviaors,  8  Cal.  App.  65,  83  Fac,  165. 

IV.    DISTBICI    FBOFEBTT    AND    COH- 

TBAOTS. 
§  16,    Contracts. 

[a]  The  mere  fact  that  a  contractor,  who 
bad  erected  a  seboolhouse  for  a  school  dis- 
trict in  pursuance  of  a  contract  otherwise 
valid,  after  he  had  secured  the  contract,  and 
without  any  previous  arrangement  or  agree- 
ment therefor,  purchased  part  of  the  materi- 
als need  in  the  construetion  of  the  building 
from  a  corporation  of  which  one  of  the 
sehool  trustees  was  a  stockholder  and  gen- 
eral manager,  does  not  render  such  contract 
invalid  because  in  violation  of  section  1676 
of  the  Political  Code,  prohibiting  a  sehool 
trustee  from  being  interested  in  any  contract 
made  by  the  board  of  trustees  of  which  he 
is  a  member. — Esoondido  Lumber  etc.  Co.  v. 
Baldwin,  2  Cal.  App.  606,  84  Pac.  284. 

[b]  By  article  VH  of  the  charter  of  San 
Diego,  as  amended  February  3,  1905,  vesting 
the  government  of  the  San  Diego  school  dis- 
trict in  the  board  of  education,  that  board 
had  authoritv  to  appoint  a  city  superintend-  . 
ent  of  schools,  and  under  section  1793  of  the 
Political  Code  had  authority  to  fix  bis  sal-  . 
ary. — Davidson  v.  Baldwin,  2  Cal.  App.  733, 
S4.  Pac.  23S. 

[c]  The  board  of  education  of  the  cit^  of  ' 
San  Diego  was  authorised  nnder  sabdivision 

2  of  article  VII  of  the  charter  adopted  in 
1889  (Stats.  1889,  e.  20,  pp.  643,  712,  713), 
to  appoint  and  employ  a  superintendent  of 
schools.  Similar  powers  conferred  by  the 
municipal  corporation  act  and  by  charters 
adopted  under  the  constitution  have  been  in 
common  use  for  over  twenty  years,  and  have 
been  constantly  referred  to,  and  in  effect 
affirmed,  in  numerous  statutory  provisional- 
Davidson  V.  Baldwin,  2  Cal.  App.  733,  S4  Pac. 
238. 


§  19.  Bonds  and  Otber  SecurltfM. 
{a]  A  city  school  district  comprising  the 
territory  of  the  city  and  certain  contiguous 
outlying  lands  is  a  distinct  corporate  entity 
of  quasi  .municipal  character,  which  is  not 
lost  or  merged  in  that  of  the  city;  and  au- 
thority given  to  the  city  by  its  charter  to  . 
issue  bonds  (or  the  erection  of  a  seboolhouse 
within  the  city  limits  as  a  "municipal  affair" 
is  not  exclusive,  aud  cannot  affect  the  sep- 
arate and  independent  power  conferred  upon 
the  board  of  trustees  of  the  school  district 
under  the  general  school  system  of  the  state 
to  provide,  in  pursuance  of  section!  1880  to 
1S87  of  the.  Political  Code,  (or  the  issuance 
of  its  bonds  for  the  same  purpose  by  the 
board  of  supervisors  of  the  county  at  the  in- 
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Psc.  246. 

[b]  A  tftxpa^er  eaDOOt  maintklii  an  action 
to  eojoiD  the  iMDaneo  of  achool  bonds  on  tha 
^ronnd  of  their  tUegatitj,  where  the  bonds, 
if  issued,  would  show  their  illegality  on  their 
face.  In  such  case,  the  bonds  would  be  void 
even  in  the  hands  of  bona  fide  holders  for 
-value,  and  ths  taxpayer  would  not  be  in- 
jured.—S  treats  r  V.  Linscott,  153  Cal.  285,  95 
Fac.  42. 

[e]  In  an  action  bj  a  taxpayer  to  enjoin 
the  Usuanee  of  bonds  of  s  sehool  district, 
BD  ftllegatioD  in  the  complaint  that  the  plain- 
tiff "has  no  apeedy  or  adequate  remedy  at 
law"  is  a  mere  eonclusion  of  law,  and  valna- 
lesB  in  the  absence  of  averment  of  facts  snp- 

Sorting  it. — Streator  v.  Linscott,  153  CaL  2S5, 
5  Pac.  42. 

S  20.    Seliool  Taxes  In  OonaraL 

[a]  The  attendance  of  children  apon  kinder- 
garten classes  established  by  the  educational 
authorities  of  a  municipality  cannot  be  con- 
sidered as  a  part  of  the  "average  daily  at- 
tendance" of  the  schools  of  a  county  for  the 
purposes  of  apportionment  by  the  saperin- 
teudent  of  public  instruction  of  the  stste 
scliool  fnad. — Los  Angeles  County  t.  Kirk, 
148  Cal.  885,  83  Pae.  &0. 

[b]  The  petitions  filed  in  aeeordanoe  with 
the  statute  conferred  upon  the  board  of 
supervisors  jurisdiction  to  act,  to  hear  and 
determine  the  questions  involved,  and  what- 
ever facts  it  was  neceasary  to  find  as  pre- 
requisite to  the  order  are,  when  found  by 
them,  conclusiTe. — Mooney  v.  Board  of  Super- 
visors, 2  Cal.  App.  05,  83  Pae.  165. 

[c]  If  it  be  deemed  the  object  and  intent  of 
■ubdivisiua  22  of  section  1670  of  the  Polit- 
ical Code,  providing  for  the  admission  of  an 
adjacent  scnool  district  to  a  city  high  school 
district,  to  admit  it  generally,  with  the  con- 
seqnent  burden  of  taxation  upon  the  out- 
lying school  district,  which  might  be  imposed 
by  the  municipality  of  which  it  was  not  a 
part,  and  in  the  election  of  whose  taxing  or 
administrative  olBeers  it  had  no  voice  or 
share,  it  wonld  violate  the  cardinal  principle 
that  "there  shall  he  no  taxation  without  rep- 
resentation," and  would  be  invalid  and  in-' 
effective. — Mooney  v.  Board  of  Supervisors, 
2  Cal.  App.  B5,  83  Pac.  165. 

[d]  Subdivision  22  of  section  1670  of  the 
Political  Code  was  not  iu tended  to  repeal 
the  provisions  of  the  muuicipal  corporation 
act  conferring  upon  the  municipality  the 
power  to  levy  taxes  for  all  municipal  pur- 
poses, of  which  the  support  and  maintenance 
of  the  schools  is  a  part. — Mooney  v.  Board  of 
Supervisors,  2  Cal.  App.  65,  83  Pac.  169. 

§  23.    httvj  and  Assessment. 

Ss]  Under  the  municipal  corporation  act 
tats.  1863.  p.  24),  and  its  amendments  of 
lS91  and  1001,  and  sections  1576  and  1670 
of  the  Political  Code,  the  board  of  trustees 
of  a  city  of  the  fifth  class,  the  territory  of 
which  together  with  adjoining  territory  out- 
side  of   Its   limits    constitutes   a   achool    dis- 


trict, has  power  to  levy  a  school  tax  upon 
the  lands  of  the  school  district  lying  outside 
of  the  city.  The  exercise  of  such  power  by 
the  board  of  truatoes  is  not  violative  of  any 
inhibition  of  the  constitution, — Viaalia  Sav- 
ings Bank  v.  City  of  Visalia,  153  Cal-  206, 
94  Pae.  888. 

[b]  The  nnthority  given  to  levy  taxes  for 
the  maintenance  of  nigh  schools  fiows  from 
the  same  source  as  tne  authority  to  levy 
taxes  for  the  construction  of  bundinss  in 
which  the  schools  are  to  be  held,  and  the 
latter  power  is  coextensive  with  the  former. 
Bancroft  v.  Bandall,  4  Cat  App.  306,  87  Pac 
805. 

[c]  Where  the  first  levv  of  taxes  was  in- 
sufficient to  meet  the  estimate  for  the  build- 
ing, a  second  levy  is  authorized  to  raise  tbe 
amount  neeesaary. — Bancroft  v.  E&ndall,  4 
Cal.  App.  306,  87  Pac.  SOS. 

[d]  It  is  not  essential  that  there  sball  be  a 
prior  pnrebaae  of  a  tot  before  the  levy  o( 
taxes  for  a  high  school  building,  before  a  lot 
is  provided  for;  nor  need  the  purchase  of  a 
lot  on  which  to  locate  the  high  school  build- 
ing be  authorized  by  s  vote  of  the  people. — 
Bancroft  v.  Bandall,  4  Cal.  App.  306,  87  Pac 
805. 

[e]  An  estimate  filed  In  August,  under 
which  a  levy  of  taxes  was  made  September 
Gist,  is  a  sufficient  compliance  with  the  law 
as  to  time.  No  particular  form  is  required 
for  the  estimate,  and  no  particular  details 
are  required.  Where  it  sufficiently  shows  tbe 
source  from  which  it  emanated,  it  does  not 
require  tbe  signature  of  all  the  tmstees  of 
the  high  school  district,  and  is  soffieiently  au- 
thenticated by  their  secrets ly,  as  a  basis  for 
the  exercise  of  the  jurisdiction  of  the  board 
of  supervisors,  who  act  in  a  quasi -jodieial 
capacity  In  the  matter.— Bancroft  v  —  " 
4  Cal.  App.  306,  87  Pae,  805. 


'.  Bandall, 


[f)  No  vote  of  the  people  of  tbe  high  aehoo) 
district  is  necessary   to   BnthoriEe  the  ea;>er- 


listrict,  upon  a 

K roper  estimate  made  as  provided  for  by 
iw.— Bancroft  t.  Bandall,  4  Cat  App,  306, 
87  Pae.  805. 

Vn.    TBAOHEB& 

§  29.    EUglblUtr. 

[a]  Where  It  appears  that  the  relator  re- 
sided in  the  county  iu  which  he  was  elected 
and  maintained  his  registration  therein,  and 
was  only  temporarily  absent  therefrom  as  a 
teacher  in  another  county,  with  intention  to- 
return,  which  intention  was  carried  into  effect 
after  tbe  close  of  the  term  of  teacliing,  the 
court  properly  found  that  he  was  eli^ble  to 
election  in  the  county  claimed  by  him  as  a 
residence. — People  ex  ret  McCarty  v.  Wilson, 
6  Cal.  App.  122,  91  Pac.  66L 

§  30.    Contracts  of  Employment 

[s]  A  private  agreement  by  the  member* 
of  a  board  of  trustees  of  a  sebool  district, 
to  employ  a  particular  teacher  at  a  Died 
salary,  is  against  public  policy,  and  where 
tbe  trustees  when  assembled  as  a  board  re- 
pudiated it,  by  employing  another  teacher. 
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(be  teacher  haTing  such  private  contract  is 
nithoiit  redreiB,  and  an  aetiou  .to  recover 
damages  for  its  breach  la  not  tanable. — Me- 
Oinn  V.  Wilier,  6  Cal.  App.  Ill,  91  Pu.  423. 

S  SI.    Bemonl  uul  DlseliKrg«. 

r&]  Under  section  13  of  article  IK  ot  the 
ebarter  of  the  eit^  of  Ban  Jose,  as  amended 
in  1001,  a  probationarr  teacher,  that  ie  one 
in  his  first  or  second  ^ear  of  service  in 
the  school  department,  who  was  appointed 
nithont  holding  a  «it7  certificate,  can  be 
dropped  from  the  department  hj  the  board 
of  edneatlon  onlj  on  the  advene  report  ot 
the  classification  committee. — Bartbel  v. 
Board  of  Edneation,  153  CaL  876,  95  Pac. 
892. 

[b]  Neither  section  1793  of  the  Political 
Code,  nor  an^  other  provision  of  the  general 
state  law  predndes  a  citj  board  of  edneation 
from  removing  at  pleasare  a  teacher  who 
does  not  hold  ■  city  certificate. — Barthel  v. 
Board  of  Edneation,  153  Cal.  376,  95  Pae. 
S92. 

[e]  The  election  and  dismissal  of  teachers 
in  the  pnblic  schools  are  not  "mnnieipal 
affairs,"  which  may,  by  a  freeholders'  charter, 
be  regulated  in  a  manner  in  conflict  with  that 
provided  by  the  general  law, — Barthel  v. 
Board  ot  Education,  163  CaL  376,  95  Pae. 
892. 

[d]  Under  section  1793  of  the  Political  Code 
one  holding  k  city  certificate  who  ie  elected 
as  a  teacher  in  the  public  schools  of  the  city 
for  an  indefinite  term  cannot  bo  removed 
except  for  causes  mentioned  in  that  section 
and  in  section  1791  of  that  code. — Barthel  v. 
Board  ot  Education,  153  Cat.  376,  95  Pao. 


SEARCHES  AND  SEIZURES. 

Inelnfle  uudiutlon  of  pirseni  or  placai  for  dts- 
CDverr  ef  propertj  itolan  at  oUierwlse  aiilswtnUj 
Dbtilned  or  held,  er  of  evidence  of  th*  commission 
ot  an  oSanie,  and  tiUnc  Into  logal  enstodT  inoh 
propertr  or  proofs,  er  property  torfeitod  fof  tlols- 
tioo  ot  lawj  lutBra  md  icopo  ol  raeli  remedial  In 
foaeral;  Gonstitatlonal  and  itatntory  provisions  re- 
Utinc  to  nch  seuclias  and  wlniTsi;  in  what  esssi 
■ad  to  anil  sgalDit  vliom  and  in  raspeot  of  what 
property  they  si<  allowed;  Inrlsdlctlon  over  and 
proooodlng*  to  obtain  learcliei  or  satinrasi  liinsnoa, 
minlsltaa,  and  validity  of  (oudi  wsnuiti  ind  wai- 
nnu  tor  salsBre,  oto,;  exacntloa  at  vsnsnts,  msk- 


f  1.    Nature  and  Purpose  of  Uie  Earned;. 

[a]  The  people  of  the  state  have  a  con- 
stitutional right  "to  be  secure  In  their  per- 
sons, houses,  papers  and  effects  against  nn- 
reaeonable  seizures  and  searches,"  and  it  is 
not  to  be  tolerated  that  a  person  should  be 
compelled  to  deliver  his  private  hooks  and 
papers  to  another  who  does  not  claim  any 
ownership  in  them,  except  when  warranted 
by  a  law  dearly  not  inconsistent  with  the 
constitutional  provision. — Ex  parte  Clarke, 
126  Cal.  235,  77  Am.  St.  Rep.  176,  58  Pae. 
549,  46  L.  B.  A.  83S;  reafBrmed  in  Bibernla 

Oal,  Dljasl— *B3 


•«.  T.  Kaufman,  140  Cal.  69,  7Z, 
SEDUCTION. 


I  Bnmarrlad  woman  by  a 
man  to  commit  unlawful  Mxaal  iBtaicontsa  with 
Um;  nsturo  and  extant  ot  rigtit  to  recover  dam- 
acai  tharafor,  ot  ■  person  entitled  to  tha  aerrtoai 
of  noh  woman,  er  et  the  woman  harsalf,  or  bar 
patent,  etc. ;  actions  for  raeli  damacai ;  and  criminal 
BoUon  and  proNcntton 
pubUe  effensa. 

I.     CIVIL  LIABILIT7. 
§  1.    OroQiida  of  Action. 

[a]  A  woman  who  has  bi^en  sedoced  under 
promise  af  marriage  may  maintain  an  inde- 
pendent action  for  the  aeduction;  but  where 
she  has  pleaded  and  provcil  it  in  aggrava- 
tion of  damages  in  an  action  for  a  breach 
of  promise  of  marriage,  and  has  recovered 
exemplary  damages  in  such  a'tion,  the  judg- 
ment rendered  therein  is  a  bar  to  any  subse- 
quent action  for  seduction  btiod  upon  the 
same  facts. — Lanigaa  v.  Neelv,  t  Cal.  App. 
760,  S9  Pae.  441. 

g  S.    SamagM, 

[a]  The  knowledge  of  the  blith  n.*  a  child 
from  plaint iCC,  by  her  relative!,  whkb  was 
elaimed  to  have  been  the  result  ct'  xhe  s<tduc- 
tion  alleged,  was  properly  prove>),  .ts  being 
relevant,  material  and  competent  evidt>nue 
upon  tbe  question  of  damages. — I'anii'aa  v. 
Neely,  4  Cal.  App.  760,  89  Pae.  441. 

XL     OKnONAIi  BESFONSmiLITT. 
§  9.    Evidence. 

[a]  Where  the  petitioner  was  committed' 
tor  the  crime  of  seduction  under  promise  ol 
marriage,  and  the  father  of  the  prosecuting 
witness  testified  to  her  reputation  for  pre- 
vious chaste  character,  and  tliat  he  nevei 
observed  anything  to  indicate  that  she  was 
not  chaste,  it  cannot  be  said  that  the  evidence 
is  insufficient  to  justify  the  magistrate  in 
submitting  the  question  to  the  JUI7.  Though 
reputation  is  not  character  itself,  it  may  be 
evidence  of  character. — In  re  Vandiveer,  4 
Cal.  App.  650,  88  Pac  993. 

SETOFF  AND  COUNTERCLAIM. 

laelnd*  eroil-demanils  and  claimi  as  iroonds  ot 
dafanse  to  actions  or  ot  erois-actlani;  wlist  dabtt 
or  daaufs*  oonstltnte  ironndi  Uureof,  whathar  liqui- 
dated or  nnllqnldatad.  and  whather  cennacted  wltl 
or  indapandant  ot  the  principal  oaneo  of  action;  be- 
twain  what  partlaa  and  In  wlut  actions  inch  eroia 
demands  and  clalmi  are  avallabla;  and  tlialr  opacs 
tlon  and  allaet  by  way  ot  rKDapmant  or  other  rs- 
dneUon  of  tba  demand  or  claim  anad  on,  or  to  conn- 
tarbalsnca  a  reeovery  thareon,  01  aa  (ronnd  for  al- 
flmatlva  rallaf. 

n.     SUBJECT  MATTER. 
SUB8TSTIN0   BIOBT   OP    ACTION    OP    DEFEND 

AtTT,  1  4. 
CLUUS  ARISING  GOT  OF  SAME  CONTKAOT  OB 

TRANSACTION      OB      OONKKOTBD      WITH 

BUBJEOT  or  A<7nON,  (  S. 
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DEUANDB  MOT  LIQUIDATED.  |  T. 
PABTIEa  TO  AHD   1IIJTUALIT7  OF   OBOSB-D 
HANDS.  I  S. 


[&]  PajmeDts  made  bf  th*  defendut  man 
than  two  years  beforo  the  commencement  of 
the  astion  are  bured  by  tbe  Btatnte  of  limi- 
tatioDi,  and  cannot  be  made  the  baeii  of  a 
coantefclaim  or  crosa-complaint  againat  the 
plaintiff. — Flrnn  t.  Seale,  2  Cal.  App,  886, 
S4  Pae.  863. 

S  S.  Claims  AilBliig  Out  of  Sanw  Cmtnct 
or  TraAsaction  or  Connected  with  Snb- 
]«ct  of  Action, 

[a]  In  an  action  to  enpoin  the  defendant 
from  remainiDg  in  plaintiff's  bouse,  noder  a 
complaint  alleging  her  emplojinent  as  a  ser- 
Taot  at  $20  per  month,  and  her  di«eharge  in 
May,  1902,  opon  which  isene  wat  taken  by 
the  defendant,  a  erou-complaiat,  alleging 
that  they  had  been  hniband  and  wife,  but 
had  been  divorced  in  IS98,  and  a  few  monthi 
thereafter  had  agreed  to  remarry  at  Beno, 
Nevada,  where  she  became  nnconicioQa,  and 
after  recovery  therefrom  waa  told  by  plain- 
tiff that  the  marriage  had  taken  place,  and 
tbey  were  again  hneband  and  wife,  that  they 
then  BSBumed  marital  relations,  and  that  she 
afterward,  in  1901,  aianmed  management  of 
plaintiff's  lodnng-honse  as  bis  wife,  and  so 
continned  till  May,  1902,  during  all  of  which 
time  she  believed  that  she  had  been  legally 
married  to  him,  and  waa  his  wife,  and  that 
in  so  doing  she  had  rendered  him  servieea 
worth  150  per  month,  states  a  cause  of  action 
entitling  her  to  relief  against  the  plaintiff. — 
Mixer  v.  Mixer,  S  Cal.  App.  227,  63  Pae.  273. 

[b]  The  "trail aaeti on"  apon  which  the  action 
was  bronght  embraced  the  relations  between 
the  plaintiff  and  the  defendant  under  which 
the  latter  rendered  the  serviceH  alleged  by 
him,  and  the  affirmative  relief  eonght  by  her 
nnder  the  cross- complaint  related  to  and  de- 
pended apon  those  relations.  The  plaintiff 
could  not,  by  alleging  that  the  services  were 
rendered  under  an  employment,  deprive  her 
of  the  right  of  showing  the  facts  nnder  which 
they  were  rendered,  or  of  obtaining  what 
relief  she  was  entitled  to  npon  the  asfertain- 
ment  of  the  facts  by  the  court. — Mixer  v. 
Uixer,  2  Gal.  App.  227,  83  Pae.  273. 

i  7.    Demands  not  Uqnidatod. 

[a]  Ad  unliquidated  demand  in  favor  of  the 
plaintiff  cannot  be  set  off  against  the  judg- 
ment for  costs  in  favor  of  the  defendant. — 
Bell  V.  Thompson,  8  Cal.  App.  483,  97  Pae 
158. 

§  9.    PaitlBs  to  uid  Mntnality  of  Oiosird»- 

[aj  Where  the  associates  conducted  a  bank 
prior  to  the  incorporation  under  the  same 
name  as  that  continued  by  the  corporation, 
if  the  fact  be  conceded  that  the  bank  made 
the  payments  for  the  advances  made  in  con- 
eideratiou  of  ataek  from  plaintiff's  assignor 
out  of  the  wrong  account,  and  charged  up 
the  vouchers  to  the  corporation,  when  they 


should  have  charged  to  the  associates,  laeh 
account  could  not  form  the  basia  «t  an  action 
in  favor  of  the  corporation  against  plaiutifTa 
assignor,  and  eertamly  not  against  plaintiff, 
who  is  the  assignee  for  value  of  his  salary 
claim. — Davis  v.  Bakersfleld  ete.  Exchange, 
2  Cal.  App.  197,  83  Pae.  280. 

[b]  In  an  action  against  a  eorporation  by 
the  assignee  for  value  of  a  salary  aeeonnt, 
the  corporation  cannot  eounterplaim  an  me- 
count  against  the  assignor  for  advances  made 
under  an  agireement  prior  to  the  incorpora- 
tion that  the  associates  making  the  advances 
would  accept  payment  therefor  in  etock  of 
the  corporation  at  its  par  value,  although  the 
account  waa  continued  thereafter  by  the  cor- 

S oration,  where  the  court  was  jastiSed  in 
nding  that  the  eorporation  did  not  make  the 
advances,  and  had  nothing  to  do  with  the 
contract  in  relation  thereto. — Davis  v.  Bakers- 
fleld  etc.  Ezehange,  2  CaL  App.  197,  83  Pae. 
280. 

[e]  A  mutual,  open  and  eurreot  account  im- 
plies a  reciprocity  of  dealing  made  up  of 
matters  of  setoff,  wherein  eaen  party  has  ft 
right  of  action  against  the  other  and  can 
oniy  exist  when  the  ri^ht  of  action  is  in 
the  same  capacity.  An  individual  obligation 
cannot  be  set  off  aEainst  a  partnership  claim, 
or  to  a  claim  by  plaintiff  In  a  representative 
capacity,  nor  can  a  partnership  debt  be  set 
off  to  an  individual  claim  by  one  of  the  mem- 
bers of  the  partnership. — Flynn  T.  Seale,  2 
Cal.  App.  ees,  S4  Pae.  263. 

[dl  A  pajrment  applied  speeiflcslly  by  de- 
tcnaant  to  pay  a  claim  against  the  estate  of 
bis  testator,  cannot  be  afterward  otherwise 
applied;  nor  can  a  payment  made  generally 
on  an  open  account  render  the  aceonnt  mu- 
tual, but  can  only  reduce  it  pro  tanto. — 
Flynn  v.  Scale,  2  Cal.  App.  865,  81  Pae.  263. 

[e]  Charges  npon  one  side  and  payments, 
whether  in  money  or  merchandise  taken  at  a 
fixed  value,  on  the  other,  do  not  constitute 
mutual  accounts,  which  are  made  up  of  mat- 
ters of  setoff  where  each  party  has  a  demand 
or  right  of  action  against  the  other,  though 
not  necessarily  including  items  of  merchan- 
dise  sold  to  each  party. — Copriviza  t.  Bila- 
vieh,  4  Cal.  App.  26,  S7  Pae.  398. 

SHERIFFS  Am)  CONSTABLES. 

laclnd*  the  ehltf  exeentlve  oOoars  of  ORBattea, 
ana  Inferior  ofllMii  ■nthDrliwl  t<  paifom  th*  fvao- 
tloiu  sf  pMUM  olBears  wltUn  tlulr  counties  or  tar- 
ntoriu  snbdlvltfans  thweof;  ellflbUitr  tor  th*  at-  v 
flee,  sppolntmsnt,  qnallfleatlon.  and  tsonn  of  ofllea: 
and  ilgku,  powms,  dntUs,  and  UabUltlss  of  nth  of- 


I.  APPOINTMENT,  QUAUFIOATION  AND 

TENTTBH. 
§  2.    Constables. 

[a]  Where  the  amended  County  Oovemment 
Act  provided  for  the  election  of  only  one 
constable  in  a  certain  township,  and  there 
was  an  invalid  election  therein  of  two  con- 
stables, each  of  whom  received  a  certificate 
of  election,  and  it  appears  that  a  constable 
previously  elected,  claiming  the  right  to  hold 
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,  had  given  np  hla  inaignia  of  office  to 


depu^,  had  taken  and  Sled  the  oath  of  office 
as  meh,  and  had  continued  to  act  as  dep- 
ntj,  he  thereby  aDTrecdcred  and  abandoned 
the  office  of  conatabla,  and  wai  not  entitled 
to  hold  over, — People  v.  Daridson,  2  Cal,  App. 
S6,  S3  Fa«.  15S. 

[b]  Where,  bj  an  amendmeDt  of  the  Conntr 
Oovemment  Act,  pTevionsly  authorized  offices 
of  two  constableB  were  tner^ed  in  a  single 
office,  the  identitj  of  the  prior  offices  is  de- 
stroyed, and  both  of  them  are  abolished;  and 
there  being  bat  one  single  and  distinct  office, 
th«  iucDinbent  thereof  innst  b«  elected  or 
appointed  thereto,  and  ueitlier  of  the  prior 
incumbents  is  entitled  to  hold  over. — People 
V.  Davidson,  2  Cal.  App.  W,  83  Pae.  ISB. 


SHIPFIHa. 

•aiptornMit  At  TuwU  at  arcrj  kind;  il(titi  of  prop- 
•r^  Uuieln;  il|&ti,  dnttai,  and  llabllltlai  of  own- 
•Ts,  BoitfacMS,  obaitaran,  and  muuii  of  -niMli 
In  (snoial:  and  ilfhti  and  UatUltlsi  ol  ihlpixii 
■ad  sonslfnMi  of  Eood*  and  ef  puunfan,  sc  tar  aa 
the  nm*  an  pacnlUt  to  tnwpoitatlon  br  watar. 

§  9.     ActKou. 

[a]  In  an  action  to  recover  for  the  nse  and 
hire  bj  the  defendant  from  the  plalntiflF  of  a 
rertain  boat  for  a  particular  voyage,  it  is 
held,   Qpon    a    review   of   the   evidence,    that 


S  12.    Katnn 

[a]  It  is  tbe  dut^  of  the  sheriff  to  hold  an 
attoraej'  who  is  convicted  of  felonj  end  not 
admitted  to  bail  ponding  appeal  from  the 
judgment  of  conviction  in  custody,  and  to 
permit  him  to  go  at  large  for  any  purpose  is 
to  permit  an  escape. — PederBsn  v.  Superior 
Court,  149  Cal.  380,  86  Pac  712. 

[b]  "Fighting"  has  a  well-defined  meaning, 
and  is  itself  unlawful,  and  persons  cannot 
"wilUnliy  and  anlawfnlly"  distnrb  the  peace 
by  fighting  without  having  tbe  "intent  to  do 
»  wronirfal  act."  Persons  wlio  are  engaged 
therein  are  committing  a  pnbtie  offense;  and 
a  peace  officer  who  is  present  cannot  be  a 

Esive  spectator  and  discharge  the  doties  ot 
office. — Lame  v.  Davies,  8  Cal.  App.  7S0, 
97  Pae.  903. 

§  19.    Dntlea  at  to  htvj  on  Property  and 
Cue  and  Onstodj  Tbareof. 

[a]  A  direction  by  the  garniBhee  to  the 
sheriff  to  apply  the  money  paid  him  in  satis- 
faction of  an  exeeutioD  against  the  attach- 
ment debtor  issned  in  favor  of  a  person  other 
than  the  attaching  creditor,  confers  no  au- 
thority on  tbe  sheriff  to  do  so,  and  it  will 
not  be  asenmed  that  the  sheriff  complied 
with  such  direction. — Kmse  t.  Wilson,  3  Cal. 
App.  91,  84  Pae.  442. 

[b]  An  attaching  creditor  is  not  entitled  to 
demand  from  the  sheriff  money  held  nnder  an 
attachment  until  be  has  obtained  a  judg- 
ment against  the  debtor. — Kmse  v,  Wilson, 
3  Cal.  App.  91,  84  Pae.  442. 

IV.     T-T*«TT.TTIT!H  ON  OFFIOIAI.  BONDS. 


[a]  If  a  police  officer  has  in  bis  possession 
a  valid  wnt  or  order,  and  claiming,  and  even 
believing,  that  he  is  acting  within  the  scope 
of  ench  writ  or  order,  performs  an  illegal 
or  onanthorized  act  as  to  the  party  against 


defendant  before  tbe  voyage  was  completed, 
and  that  tbe  evidence  showed  that  the  voy- 
age was  completed  under  the  contract  as 
found  by  the  court. — Uanha  v.  Union  Fer- 
tilizer Co.,  151  Cal.  5S1,  91  Pae.  393. 

§  IB.    Personal  Injnrles. 

[a]  A  verdict  as  to  the  negligence  ef  a 
steamship  company  is  sulBciently  supported 
by  the  breaking  of  a  hawser  used  for  docking 
a  vessel,  to  the  injury  of  the  plaintiff,  wbicD 
is  prima  facie  proof  of  negligence,  throwing 
tbe  burden  upon  the  carrier  to  show  the  ab- 
sence of  negligence  and  that  it  arose  from 
eircamstances  not  under  its  control.  Whether 
snch  a  showing  was  made  was  a  question  for 
tbe  jury. — Fowden  v.  Pacific  Coast  Steam- 
ship Co.,  149  Cal.  ISl,  S6  Pae.  178. 

[b]  Conceding  the  right  of  the  captain  to 
remove  the  drunken  passenger  from  a  place 
of  danger  near  the  cabin  door,  yet,  where 
he  knew  his  drunken  and  helpless  condition, 
and  raised  him  to  his  feet  and  negligently 
left  him  standing  without  support,  and,  as 
a  result,  the  drunken  man,  being  unable  to 
support  himself,  fell  to  the  fioor  and  broke 
his  arm,  the  onner  of  the  vessel  is  liable  for 
the  resulting  injury. — Doherty  v.  California 
Navigation  etc.  Co.,  6  Cal.  App.  131,  91  Pae. 
419. 

[e]  Notwithstanding  the  eontcibntory  neg- 
ligence of  a  pasEon^er  on  a  vessel  in  being 
drunk  and  in  lying  in  stupor  on  the  floor  of 
the  vessel,  it  is  the  daty  of  the  captain,  who 
knows  his  condition,  to  nee  reasonable  care 
to  avoid  injuring  him. — Doherty  v.  California 
Navigation  etc.  Co.,  6  Cal.  App.  131,  91  Pae. 
419. 

id]  In  an  action  for  the  alleged  negligence 
the  defendaDts  in  the  management  of  a 
vessel  upon  which  plaintiff  was  a  passenger, 
causicg  Injury  to  ber,  held,  that  the  evidence 
is  sufficient  to  justify  the  conclnsion  of  tbe 
jury  that  the  vessel  ran  on  rocks  because  of 
tbe  negligence  of  the  defendant,  and  that 
the    same    was    the    proximate    cause    of    the 
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iBdod*  nniutw4l  ctnul  Mpnlatton  b«tw«aB  hn- 
Mui  balosB  01  bKvHn  ■  lnunui  balBC  ud  ■  beut, 
ud  atUmpti  and  aiwnlti  with  InUnt  to  conmlt 
neh  oSuiMt,  and  aUliu  thenln;  lutnra  sad  sxMat 
«f  oilnilnil  Hiponilbllltr  Utnloi,  and  ■ronndi  >f 
dalania;  and  proucatloii  and  ponlalimatit  tt  ineli 
aota  ■•  pabllc  ciBaBHa. 

S  1.    WliAt  Ooiurtltntw. 

[a]  While  iection  286  of  the  Penal  Code 
does  not  define  "the  infamoQi  crime  against 
Datura  eommitted  with  mankind,"  every  per- 
son of  ordinary  intelligenee  onderstandi  nhat 
that  erime  ia. — People  t.  Erwin,  4  CbI.  Add. 
394,  8S  Pae.  371. 

§  A.    Indictment  Mid  Inf  omutlon. 
[a]  An  information  charging  an  attempt  to 

eominit  the  infamous  crime  against  nature 
with  and  Qpon  a  male  hnmsn  faeing  named 
in  the  information,  by  then  and  there  at- 
tempting to  have  carnal  knowledge  of  the 
body  of  the  person  ao  named,  snlflciantlj  do- 
BCribes  the  infamous  crime  against  nature 
anbstantially  in  the  language  of  section  236 
of  the  Penal  Code,  aad  safliciently  states  the 
offenie  charged. — People  t.  Erwin,  4  Oil. 
App.  394,  88  Pae.  371. 

SPECIFIO  PERFOSHANOE. 

laelBda  aMioBS  to  compel  pntoTBaoo*  of  ooa- 
tnets  br  partial  thanto;  natnra  and  Mop*  of  Uis 
ramadr  la  Balwal;  vlial  oontiacU  may  ba  m  an- 
foread;  (tonnds  of  iQcb  actliuu  and  dafanwi  thsra- 
to;  Jntlidietlou  to  compel  incli  p*ilonnan«  aad 
prooMdlngi  thsrafar;  Inddsnlal  or  iltamatlTa  r»- 
Utt;  |dd(manti  or  dacrae*  and  (Dtarevmairt  thnaof; 
rarlaw  at  procMdlnssi  and  ooala  In  aatloas  fof 
apaolfo  parfomaaoa. 

L  NATURE   AND    QBOTJNDS    OP   BEM- 
EDT,  SB  1-9. 
IL  C0NTBACT3   ENFOBCEABLE,   H    10- 
27. 
in.  GOOD    FAITH    AND    DIUGENCE,  » 

28-37. 
IT.  PB0CEEDING8  AND  BELIEF,  tfl  38- 


L    NATUBE  AND  GROUNDS  OF  BEMEDT. 

EXISTENCE  OF  OTHER  REUEDT  OB  IHADB- 
QUAOT  OP  REUEDT  AT  LAW,  1 1. 

MUTUALITY  OF  REMEDT.  |  4. 

DEFENSES  OR  OBJECTIONS   TO  RELIEF,  I  a. 

PERSONS  ENTITLED  TO  ENFORCE  PERFORM- 
ANCE AND  AQAINBT  WHOM  FERFORM- 
ANCB  UAT  BE  ENFOBOBD.  I  ». 

S  3.  Ezlatenco  of  Other  Remedy  oi  Inade- 
quacy of  Bemody  at  Law. 

[a]  Specific  performance  of  an  agreement 
will  not  be  decreed  where  the  damages  occa- 
sioned by  reason  of  the  tailnre  of  the  de- 
fendant to  devise  the  land  can  be  compen- 
sated in  money.— Flood  v.  Templeton,  148  Caj. 
374,  S3  Fac.  148. 

[b]  The  vendee,  after  the  withdrawal  of 
the  offer  and  the  tender  back  of  the  nncashed 
check,  was  not  entitled  to  a  specific  perform- 


ance, and  was  left  to  Us  remedy  at  law  for 
the  relief  to  which  he  was  entitled.  Never- 
theless, the  court  of  equity,  having  jurisdic- 
tion of  the  subject  matter  of  an  action  for 
a  specific  performance,  bad  jarisdietion, 
though  denying  the  specific  performance,  to 
award  complete  relief  Between  the  partiea  by 
deereeing  tne  return  of  such  check. — Lensch- 
ner  v.  Daff,  7  Cal.  App.  T21,  S5  Pae.  914. 

§  4.    HntnaUty  (tf  Bernvdy. 

[a]  Where  the  contract  provided  that  in 
consideration  of  the  agreement  to  convey  tbe 
land  for  a  public  street,  the  opening  of  which 
was  benefleial  to  the  testator's  remaiaing  lots, 
the  town  was  to  remove  his  buildings  there- 
from upon  other  lands  belonging  to  him,  and 
wonld  lay  ont,  open  up,  grade,  and  oil  the 
street  in  front  of  his  lots,  besides  paying 
him  the  sum  of  fifty  dollars,  although  the 
contract  wonld  not  be  enforceable  for  want 
of  mntuality  of  remedy,  while  such  serviees 
remained  on  performed,  yet  where  the  eroaa- 
complaint  alleges  full  performance  of  such 
services  on  the  part  of  the  town,  it  shows  a 
cause  of  action  to  enforce  the  contract  in 
specie  against  the  testator's  estate. — Brown 
V.  Town  of  Sebastopol,  153  Gal.  704,  96  Pae. 
363,  19  L.  E.  A.,  N.  8.,  178. 

[bj  It  is  a  fundamental  principle  that 
equity  will  not  specifically  enforce  a  contract 
against  one  party  wben  it  cannot  be  specifi- 
cally enforced  against  the  other. — JolliJSe  t. 
Steele,  9  CaL  App.  212,  98  Pae.  544. 

S  S.    Defansei  or  Objections  to  Belief. 

[a]  The  subsequent  disposition  of  the  atoek 

received  in  consideration  of  the  pnrebase  at 
tbe  land  and  lots,  b^  placing  it  in  tbe  handa 
of  the  trustees  to  aid  the  company  in  tiding 
over  the  financial  distreHS,  could  not,  in  tbe 
absence  of  an  agreement  so  to  do,  release  ap- 
pellant from  his  obligation  to  convey  th« 
property,  and  was  immaterial. — Ueridian  Oil 
Co.  V.  Dunham,  S  CaL  App.  367,  90  Pae.  469. 

[b]  The  advance  of  money  by  the  defendant 
to  the  corporation  only  placed  defendant  in 
a  posttion  in  common  with  other  creditors 
thereof,  and  eonld  not  entitle  him  to  vritb- 
hold  the  eonveyanee  of  the  lots  unless  his 
claim  was  paid. — Meridian  Oil  Co.  v.  Dan- 
ham,  5  Ca].  App.  367,  90  Pae.  469. 

[c]  After  accepting  and  retaining  the 
agreed  consideration  for  the  whole  purehaae, 
the  defendant  cannot  qaestion  the  adequacy 
thereof. — Meridian  Oil  Co.  t.  Dunham,  5  CaL 
App.  807,  BO  Fac.  469. 

§  9.  Fenons  Entitled  to  Enforce  Perform- 
ance and  Against  WHom  Perfonnanc« 
may  b«  Enforced. 
[a]  When  an  owner  promises  to  convey  to 
any  purchaser  who  might  be  secured  by  his 
agent,  the  contract  by  him  is  made  for  the 
benefit  of  such  purcbaser;  and  there  is  no 
merit  in  tbe  contention  of  the  owner  that  tb« 
purchaser  cannot  enforce  specific  perform- 
ance of  the  contract  on  the  ground  that  it 
was  not  made  for  his  benefit.  It  waa  not 
necessary  that  the  purchaser  should  hava 
been  named  in  the  presence  of  tbe  owner. — 
Bacon  v.  Davis,  9  Cal.  App.  83,  98  Pae.  71. 
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n.  coHTBAora  butoboeable. 

COIfTBACTS  EHFOBOZABLB  IN  QENEfiAl.,  |  10. 

CERTAINTY,  |  11. 

MCTDALITT  OF  OBLIGATION,  |  H, 

CONCLUSION  OF  AQBEEUENT,  (  14. 

OBAL   C0NTEAOT8   AND    THOSE   WITHIN.  THE 

STATUTE  or  FBADDB,  1  IS. 
PABT    PERFOBMAHCB    OF    OBAL    CONTBAOTEI, 

I  IB. 
FOU.    PERFOBUANCI    OF    OBAL    CONTBAOTB, 

I18H. 
CONSIDERATION,  |  IT. 

FAIRNESS  AND  BEABONABLSNESa.  |  IB. 
OONTBACTS     AFFEOTINO    POBLIO    INTEREST. 

I  saw. 

CONTRACTS  TO  DEVISE  OK  BEQDBATH.  I  3T. 

§  10.    Contmcta'EnforcMble  In  0«iieraL 

[a]  Under  th«  foreit  reaervation  act  of  Con- 
ceal of  June  4,  1897,  one  owning  lands  vith- 
m  ita  boundaries,  who  Borrenderg  the  same 
to  the  govarnmeat,  ia  entitled  under  contract 
therewith  for  an  exchange  of  lands,  to  select 
in    lien   tbereof   an    eqnal    amount   of    other 

fiubUc  vacant  land  open  to  settleioent;  snd  a 
DcatoT  making  a  proper  seloetion  of  such  lien 
land,  acquires  an  lotereat  in  the  land  selected, 
whichj  prior  to  the  approval  thereof  bj  the 
commiseiooer  of  the  gcneisl  land  office,  is 
assignable  and  may  be  made  the  subject  of 
a  contract  of  sale,  which  may  be  speciScally 
enforced  in  equity. — Furnunt  t.  Clarke,  148 
Cal.  610,  S4  Pae.  166. 


§  11.    Ceitalnty. 

[a}  A  specific  performance  will  not  be  de- 
creed where  there  ia  an  aoeertainty  as  to  the 
price  of  the  land,  or  where,  in  the  light  of 
the  surrounding  cireumstsnces,  the  plaintiff 
has  failed  to  pay  or  tender  the  full  amount 
which  under  the  more  fair  and  reasonable 
construction  of  the  contract  he  was  eom- 
petled  to  pay  before  being  entitled  to  a  con- 
veyance.— Beymond  t.  Laboudigue,  US  Cal. 
691,  84  Fac.  189. 

[b]  A  eontract  for  the  sale  of  land,  which 
provided  for  a  mortgage  to  be  executed  by 
the  purchaser  at  the  time  of  the  conveyance 
of  the  land,  to  secure  payment  of  part  of 
the  purchase  price,  and  which  definitely  fixed 
the  amonnt  of  the  notea  to  be  secured,  the 
rate  of  interest  they  were  to  bear,  the  time 
they  were  to  run,  and  the  rebate  to  be  al- 
lowed for  payment  of  taxes  by  the  mortgagor, 
is  not  rendered  so  QDcertain  as  to  prevent  its 
specific  performance   merely   because     '    ''' 


[e]  A  description  of  land  in  a  written  con- 
tract of  sale  aa  "56x155  feet  to  an  alley,  on 
the  east  side  of  Broadiray  between  Sixth  and 
Seventh  streets,  in  the  city  of  Les  Angeles, 
Cal.,  and  being  a  part  of  lot  seven  (7)  in 
block  17,  Ord's  survey,"  while  in  itself  too 
UDcertaio  to  warrant  a  specific  performance, 
may,  nnder  appropriate  pleadings,  be  made 
certain  by  evidence  that  the  vendor  owned 
but  one  piece  of  land  which  could  possibly 
answer  the  description  given  in  the  contract, 
Ud  that  th«  piece  owned  did  answer  aoch 


[d]  Wbers  the  description  of  the  land 
agreed  to  be  sold  in  a  written  eontract  is 
too  uncertain  in  itself  to  admit  of  a  specific 

ferformauee  of  the  contract,  aid  may  be  bad 
rom  extrinsic  facts  to  render  it  certain. — 
Carr  v.  HoweU.  154  Cal.  372.  97  Pac.  885. 

[e]  A  contract  for  the  sale  of  land  signed 
by  the  owner  and  dated,  acknowledging  re- 
ceipt of  1 100  from  the  purchaser  paid  to 
bind  the  bargain  and  sale  of  the  land  fully 
described,  said  sum  "to  be  considered  and  ac- 
cepted as  part  of  the  purchase  price  of  said 
sale,  which  is  $5,500,  less  commission,"  is  not 
too  uncertain  to  be  the  subject  of  specific 
performance  at  suit  of  the  purchaser. — Whit' 
tier  V.  Oormley,  3  Cal.  App.  489  86  Pac. 
726. 

[f]  The  amount  of  commission  specified  in 
the  contract  ia  ascertainable,  especially  wbere 
its  certainty  in  amount  is  undispnted. — Whit- 
tier  V.  Qormloy,  3  Cal.  App.  489,  86  Pac. 
7E6. 

[g]  The  contract  is  not  uncertain  because 
no  certificate  of  title  is  provided  for.  The 
vendor  by  his  agreement  to  sell  was  in  duty 
bound  to  furnish  a  good  or  marketable  title, 
and  impliedly  represented  that  he  had  such 
title  free  from  litigation,  palpable  defects 
and  grave  doubts,  and  fairly  deducible  of 
record. — Whit  tier  v.  Oormley,  3  Cal.  App. 
489,  86  Pac.  726. 

[h]  The  fact  that  no  time  of  payment  of 
the  residue  of  the  purchase  money  is  epecifled 
does  not  render  the  contract  uncertain,  since 
nnder  section  1657  of  the  Civil  Code  such 
money  is  to  be  deemed  payable  upon  delivery 
of  the  deed. — Whiltier  v.  Oormley,  3  Cal. 
App.  489,  86  Pac.  726. 

[i]  The  contract  of  sale  was  sufficieotly 
definite  and  certain  to  be  enforced;  and 
wbere  the  evidence  shows  no  increase  in 
value,  and  shows  that  it  was  not  inequitable, 
the  plaintiS  is  entitled  to  a  specific  perform- 
ance.—Kerr  V.  Moore,  6  Cal.  App.  305,  92 
Pac.  107. 

[j]  Where  a  contract  is  to  be  specifically 
enforced,  it  must  have  a  greater  degree  of 
certainty  than  in  an  action  at  law  thereon. 
Held,  that  the  eontract  in  this  case  is  too 
ancertain,  vague  and  indefinite  as  to  the 
manner  in  which  the  $70,000  payment  is  to  be 
evidenced  and  payment  thereof  with  inter* 
est  secured;  and  aa  to  by  what  means  de- 
fendant's interest  in  ttie  real  estate  shall  be 
protected  (rom  default  as  to  taxes,  etc.,  to 
entitle  the  contract  to  be  specifically  en- 
forced.—Marsh  T.  Lett,  6  Cal.  App.  384,  »7 
Pac.  183. 

§  12.    MnttiaUtT  Of  ObllgaUon. 

[a]  Specific  performance  of  a  contract  can- 
not be  enforced  where  there  is  no  mutuality 
of  remedy  between  the  parties;  and  since  a 
contract  to  build  and  operate  a  railroad  can- 
not be  specifically  enforced  a  railway  com- 
pany whose  line  is  not  snbstantially  com- 
pleted Cannot  enforce  specific  performance  of 
contracts  to  convey  to  it  rights  of  way,  and 
franebisei,  and  «  bonus  of  acreage,  and  to 
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Kmedj  against  the  plaintiff.— 
Paeifle  Electric  Hy.  Co.  t.  CampbeU- J  ohm- 
ton,  153  Cftl.  lOe,  94  P&e.  6S3. 

[h]  Neither  the  fact  that  the  plaintiff  is 
nilhng  and  hai  offered  to  complete  its  rail- 
road upon  the  eonve7aDces  of  the  rights  of 
way,  franchises,  and  bonus  of  acreage  agreed, 
nor  that  it  has  been  constructed  as  far  as 
it  can  be  without  such  convejances,  nor  the 
refnaal  by  the  defendants  to  permit  it  to  be 
completed  and  operated  over  their  lands,  has 
any  bearing  on  the  equitable  principle  that 
where  there  is  no  matualit;  of  remedy  there 


may  have  under  the  contract  in  an  action 
at  law. — Pacific  Electric  Hy,  Co.  v.  Campbell- 
Johnston,  153  Gal.  lOe,  94  Pae.  623. 

[e]  Assuming  that  the  element  of  mutuality 
waa  lacking  at  the  time  the  contract  was  en- 
tered into,  yet  the  defendant  having  agreed 
to  sell  and  convey  for  a  specified  sum,  when 
the  lessee  asked  therefor,  the  element  of  mu- 
tuality was  supplied  by  the  exercise  of  the 
option  and  tender  of  performance  on  the  last 
day  of  the  lease,  and  upon  such  offer  of  per- 
formance the  remedy  to  enforce  the  contract 
clearly  became  mutual. — Kerr  v.  Moore,  6 
Cal.  App.  305,  B2  Pae.  107. 

[d]  The  Tul«  applicable  to  bilateral  can- 
trncts,  or  eases  where  the  party  seeking  to 
enforce  the  contract  has  performed  or  ten- 
dered performance  in  strict  secordance  with 
the  teima  of  the  contract,  and  thereby  as- 
sumed the  corresponding  obligation,  penorm- 
anee  of  which  might  thereon  be  enforced 
against  him,  has  no  application  to  a  unilateral 
contract,  where  there  is  no  mutuality  nor  full 
performance  on  either  side. — Marsh  v.  Lett, 
8  Cal.  App.  384,  97  Pae  163. 

§  14.    Conclusion  of  Agieement. 

[a]  There  can  be  no  contract  unleet  the 
minds  of  the  parties  have  met  and  mutually 
agreed.  Equity  requires  as  a  condition  of 
specific  performance  of  a  contract  for  the 
sale  at  land  a  clear,  mutual  understanding 
and  a  positive  assent  on  both  sides  as  to  the 
terms  of  the  contract.  In  the  present  ease 
it  is  held,  upon  a  review  of  the  evidence,  that 
there  was  tio  mutual  understanding  as  to  the 
identity  of  a  spring  to  be  reserved  to  the 
vendor  under  the  contract,  and  that  such  res- 
ervation was  a  most  material  part  of  the 
proposed  contract. — Qerman  Sav.  &  Loan  Soc. 
V.  McLellan,  154  Cal.  710,  09  Pae.  194. 


lands,  though  an  unexecuted  oral  modification 
□f  the  original  written  contract  cannot  be 
enforced;  yet,  where  it  appears  that  the  oral 
agreement  was  substituted  by  novatiou  in  the 
place  and  stead  of  a  canceled  written  con- 
tract, and  that  it  provided  different  terms,  and 
was  fully  performed  on  plaintiff's  part,  by 
conveyance  of  the  lands  belonging  to  him,  he 
ean   enforce   the   substituted   oral  agreement 


land  signed  by  the  vendor  is  sufficient  to  sat- 
isfy  the  statute  of  frauds,  and  might  be 
euoreed  if  fully  performed  by  the  purchaser, 
or  il  performance  was  fully  tendered  before 
rescission  of  the  contract,  provided  the  eon- 
sideration  was  fair  and  adequate,  yet,  where 
the  court  finds  that  the  consideration  was  not 
fair  or  adeijuate,  and  that  the  only  consid- 
eration received  by  the  vendor  was  an  an- 
eashed  check  for  (10,  which  was  tendered 
back  on  the  same  day  it  was  received,  and 
that  the  offer  to  sell  was  tbeu  withdrawn 
before  any  other  performance  or  offer  of  per- 
formance was  tendered  by  the  vendee,  and 
that  the  propertv  had  not  increased  in  value, 
the  court  properly  refused  to  decree  a  specific 
performance,  and  properly  decreed  merely  a 
return  of  the  uncashed  check  to  the  vei>  '' 
Leuschnei  v.  Duff,  7  CaL  App.  7S1,  95  Pae. 
914. 

§  10.  Fart  Perfonnaiica  of  Oral  Oontracts. 
[a]  The  irregularity  that  the  contract  tt, 
convey  property  for  street  purposea  to  the 
town  rested  in  parol  is  obviated,  where  the 


by  the  testator  and  induced  to  expend  money 
on  the  faith  of  the  contract,  and  the  teatator 
disclaimed  title  thereto  before  the  trustees 
of  the  town,  and  was  relieved  from  paying 
taxes  thereon.  Under  such  circumstances, 
his  representatives  are  estopped  from  retain- 
ing the  benefits,  while  refusing  performance 
on  their  part. — Brown  v.  Town  of  Sebastopol, 
153  Cal.  704,  B6  Pae.  363,  19  L.  B.  A.,  N.  8., 
178. 
[b]  Though  the  contract  to  convey  the  land 
was  by  parol,  a  specific  performance  of  it 
may  be  enforced,  when  the  payment  therefor 
has  been  accompanied  net  only  by  a  change 
of  possession,  but  by  a  large  expenditure  of 
money  upon  the  lots  by  way  of  improvementa 
thereon,  consisting  of  a  number  of  tanks  con- 
stituting a  part  of  the  plant  of  its  oil  re- 
finery.—Meridian  Oil  Co.  V.  Danham,  S  CaL 
App.  367,  90  Pae.  469. 


§  leVi.    Fnll  Performance  af  Oral  C 

[a]  An  appropriated  water  right  is  an  in- 
terest in  real  property,  a  transfer  of  which 
is  required  to  be  in  writing  by  the  statute  of 
frauds.  But  where  an  oral  contract  for  the 
transfer  of  an  interest  therein  has  been  fully 
performed  by  the  proposed  transferees,  and 
the  quantity  of  water  agreed  upon  has  been 
Bctnally  taken  into  possession,  and  conducted 
to  their  land  and  used  thereon  for  irrigation 
and  cultivation,  and  permanent  improve- 
ments have  been  placed  thereon  in  connec- 
tion with  such  use,  they  have  an  equitable 
title  which  may  be  enforced  against  the  con- 
tracting party  or  his  vendee  with  notice;  and 
the  statute  of  frauds  cannot  be  interposed  as 
a  bar  to  a  specific  performance  of  such  parol 
contract,  either  by  the  contracting  party  or 
by  such  vendee.— Churchill  t.  BnaseU.  148 
Cal.  1,  82  Pae  440. 
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§  17.    Coiurfdermtlon. 

[a]  Specific  peifoTinanca  of  an  aereemeiit 
hy  a,  mortgagee  of  land  to  deviae  tne  mort- 
gaged premiees  to  the  mortgagor  in  consid- 
eration of  the  latter'B  forbearance  in  an  ac- 
tion to  foieeloae  the  mortgage  to  interpoie 
a  aetaff  and  a  ptea  of  the  Btatute  of  limita- 
tiona  to  a  portion  of  the  mortgage  debt  will 
not  be  decreed  in  the  absence  of  any  allega- 
tion in  the  complaint  as  to  the  Talne  of  Ike 
land  BO  aa  to  show  the  reaionableneis  of 
the  agreement. — Kood  v.  Templeton,  14S  Cal. 
374,  83  Fae.  148. 

[b]  The  complaint  in  an  action  for  the 
apeciflc  performance  of  a  contract  must  show 
that  the  party  against  whom  enforcement  is 
sought  has  received  adeqnate  consideration 
and  that  tlie  contract  is  juat  and  reaaonable. 
Flood  T.  Templeton,  148  CaL  374,  83  Pac. 
148. 

[c]  A  mere  option  to  purchase  land  within 
a  time  limited  may  be  supported  by  any  valu- 
able conai deration,  however  small,  without 
reference  to  its  adequaej.  Section  3391  of 
the  Civil  Code,  requiring  an  adequate  consid- 
eration aa  a  condition  of  specific  performance 
of  a  contract  to  sell  land,  haa  aole  reference 
to  the  adequacy  of  price  for  the  land,  and 
baa  DO  application  to  the  consideration  of  the 
mere  right  to  elect  to  purchase  nithin  a 
stipulated  time. — Uanh  v.  Lott,  8  Cal.  App. 
384,  97  Pac.  :83. 

[d]  When  posaeseion  wa»  taken  by  the  da- 
eeaaed  under  a  lease  for  ten  years,  the  for- 
feiture of  which  was  not  claimed  or  decreed 
prior  to  hia  death,  and  the  supported  finding 
of  the  court  negatives  the  fact  that  improve- 
ments were  made  by  the  lesaee  relying  upon 
the  promise  of  a  gift  of  part  of  the  value  of 
ths  laud,  the  improvementa  cannot  equitably 
•nstain  the  promise  sought  to  be  enforced  by 
specific  performance. — Valentine  v.  Streeton, 
a  Cal.  App.  640,  99  Pac.  1107. 

te]  It  matters  not  that  the  excess  of  valne 
ove  the  pries  stipulated  was  promised  or 
intended  aa  a  personal  gift  to  the  deceased. 
As  sneh,  end  to  that  extent,  if  no  other  equi- 
table facta  iatervene,  the  promise  ia  not  en- 
forceable.— Valeutiae  t.  Streeton,  9  Cal.  App. 
640,  99  Pac.  1107. 

5  18.    FalntesB  and  KeaaonableneM. 

[a]  Specific  performance  of  a  contract  to 
convey  land  will  not  be  decreed  unless  the 
contract  ia  just  and  reasonable  and  based 
upon  an  adequate  consideration. — Stein  v, 
Archibald,  151  Cal.  220,  90  Pac.  536. 

[b]  A  court  cannot  properly  lend  its  aid  to 
enforce  a  contract  which  is  in  any  respect 
nnfair  or  savors  of  oppreasion. — Winchester 
V.  Becker,  8  Cal.  App.  362,  97  Pac.  74. 

[c]  Under  subdivision  27  of  section  3391  of 
the  Civil  Code,  a  contract  cannot  be  enforced 
against  a  party,  if  it  is  not  just  and  reason- 
able; and  where  the  contract  provided  for 
a  payment  of  t30,000  cash,  and  for  the  fnr- 
tber  payment  of  «70,000,  "on  or  before  4 
jrears,  4%  per  cent  net,"  if  thp  contract  be 
constmed  as  entitling  the  plaintiff  to  pof- 
•easioD  on  payment  of  (30,000,  and  to  all 
rcnta  for  fsnr  years  until  the  (70,000  Is  due, 


when  the  deed  is  to  be  executed  on  tta  pay- 
ment, without  requiriar  any  obligation  foi 
its  ^payment  except  the  term  of  thd  contract 
unsigned  by  plaintiff,  the  contract  ao  con- 
strued is  nnjust  and  unreasonable  as  to  the 
defendant,  and  cannot  be  apecifically  en- 
forced.—Majsh  r.  Lott,  6  Cal.  App.  384,  97 
Pac.   163. 

§  22Vi-    Ctmtraeta  Af  ectins  Pnbllc  Interest 

[a]  Specific  performance  of  a  contract  for 
such  location  will  not  be  enforced,  to  sub- 
serve mere  private  interests,  in  such  man- 
ner as  to  hamper  the  railroad  in  the  per- 
formance of  its  duties  to  the  public,  or  if 
the  contract  ia  to  establish  no  other  stations 
within  a  given  distance  of  the  agreed  loca- 
tion, or  where  the  enforcement  of  the  con- 
tract would  impose  a  great  burden  on  the 
defendant  without  eorresponding  benefit  to 
the  plaintiff,  or  would  be  detrimental  to  the 
interests  of  the  public. — HerMg  v.  Atehison- 
Topeka  etc.  B.  B.  Co.,  153  Cal,  496,  95  Pac 
898,  17  L.  E.  A.,  N.  8.,  428. 

[b]  A  contract  for  the  location  of  a  rail- 
road ststion  may  be  enforced  specifically, 
where  it  is  fair  and  just  and  leaves  the  rail- 
road free  to  serve  the  public  interests  by  the 
location  of  additional  ftations  as  they  might 
be  needed,  without  limitation  of  number  or 
location. — Eerzog  v.  Atchison-Topeha  etc.  B. 
B.  Co.,  153  Cal.  496,  95  Pac.  898,  17  L.  B. 
A.,  N.  S.,  498. 

[e]  Specific  performance  may  be  decreed  of 
a  contract  by  the  owners  of  timber  lands 
along  one  of  four  routes  contemplated  by  a 
railroad  company  for  the  construction  of  its 
proposed  railroad  conferring  upon  it  an  op- 
tion to  purchase  their  timber  lands  at  their 
fair  cash  value,  aa  an  iDdncemeat  to  locate 
its  road  over  a  particular  proposed  route, 
which  would  benefit  their  other  lands  and 
also  would  benefit  the  railroad  company  in 
the  matter  of  freight,  in  the  absence  of  any 
showing  that  the  route  selected  was  in- 
jurious to  the  public. — McCowen  v.  Pew,  153 
Cal.  735,  96  Pac.  893,  21  L.  E.  A.,  N.  B., 
800. 

§  27.    Contracta  to  Deviae  or  Baqneath. 

[a]  An  agreement  to  dispose  by  will  of  B 
definite  part  or  the  whole  of  the  promjeor'a 
estate  in  a  particular  manner  may  be  en- 
forced in  equity;  but  before  such  agreement 
can  be  so  enforced  it  must  be  definite,  cer- 
tain, and  founded  on  a  valuable  conaidera- 
tion,  and  proof  of  the  contract  about d  be 
clear,  and  the  acta  of  the  elaimaat  referable 
alone  to  the  contract. — Sehaadt  v.  Mutual 
Life  Ina.  Co.,  2  Cal.  App.  715,  84  Pac.  249. 

[b]  Contracta  providing  for  the  disposition 
of  property  by  will  are  enforceable  in  a  court 
of  equity,  provided  the  contract  ia  aupportcd 
by  an  adequate  conaideratton,  is  just  and 
reasonable  aa  to  the  party  against  whom  it 
Is  sought  to  be  enforced,  was  not  secured  by 
fraud  or  nudne  infiuence,  is  certain  and  defi- 
nite, is  not  within  the  statute  of  frauds,  and 
does  not  invade  the  legal  or  equitable  rigbta 
of  an  innocent  third  party. — Stewart  T. 
Smith,  a  Cal.  App.  152,  »J  Pac.  BfiT. 
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{«]  Wlen  alt  of  tli«  childTen,  kt  the  request 
their  mother,  eonvejed  to  her  all  of  their 
intersBt  in  the  satata  of  their  deceaaed 
father,  iselnding  real  ettata,  in  eon  si  deration 
of  her  contract  to  will  all  of  the  reeidue  of 
the  estate  remaiainf^  at  her  death  to  each 
of  them,  if  living,  m  equal  Bharei,  and  to 
will   the  ahare  of  any  dcesaBed  child  ' 


aurviving  children  and  the  childre 
ceased  child,  who  were  omitted  from  her  will 
at  her  do  cease. — Stewart  v.  Smith,  B  CaL 
App.  152,  91  Pac.  667. 

(d]  Where  the  mother  orally  agreed  to  will 
to  her  children  all  of  the  property  of  which 
ahe  died  possessed,  the  contract  cannot  be 
said,  on  its  face,  to  be  one  to  convey  real 
property.  But  since  It  appears  that  the  con- 
veyance to  her  of  real  eatate  and  other  prop- 
erty wae  fully  executed  on  the  part  of  the 
plaintiffs,  the  defendants  claiming  under  her 
will  are  estopped  in  equity  from  asaerting 
that  the  contract  is  void  under  the  statute 
of  fraods.  It  would  operate  as  a  fraud  upon 
the  plaintiffs  to  withhold  from  them  specific 
performance  of  the  contract, — Stewart  v. 
Smith,  6  Cal.  App.  152,  SI  Pac.  667. 

[e]  Equity  will  enforce  a  parol  contract  to 
make  a  will  in  favor  of  the  plainttfT,  wbere 
the  plaintiff,  in  reliance  upon  .the  contract, 
has  changed  her  condition  and  relations  so 
that  a  refusal  of  the  promisor  to  carry  out 
the  agreement  will  operate  as  a  fraud  upon 
her.— Barry  v.  Beamer,  6  Cal.  App.  200,  9B 
Pac.  3T3. 

m.     GOOD  FAITH  AND  DILIGENOR 

BUFFICIENCY  OF  TITLE  O?  VENDOK,  |  88. 
PATHBNT    OF    OONSIDEBATION    OR    TENDER 

THEREOF,  1  BE. 
EFFECT   OF   DELAY    OB   DEFAULT    OF    PLAItl- 

TIFP.  I  88. 
W*.rVEB    AND    ESTOPPEL    TO    UUGE    OBJZO- 

TIONS  TO  DELAT  OB  DEFAULT.  1  ST. 

§  33.    SniBcieiicy  of  Tltlo  of  Vuutor. 

[a]  It  is  not  necessary,  in  order  to  snitaln 
the  right  to  a  epeciflc  performance  of  a  con- 
tract to  sell  land,  that  at  the  time  when  each 
performance  is  sought  to  be  compelled,  the 
vendor  shonid  have  a  complete  equitable  or 
legal  title  to  the  land  which  he  contracted  to 
convey;  but  it  is  sufflcient  that  be  then  has 
some  interest  in  the  property.  It  ie  no  an- 
swer for  a  vendor  to  say  that  the  interest  or 
title  which  the  decree  seeks  to  affect  is  not 
as  eomplete  as  that  he  agreed  to  convey.  If 
the  vendee  is  willing  to  enforce  the  contract 
for  a  lesser  interest  or  a  lees  perfect  title,  it 
does  not  lie  with  the  vendor  to  object  on  that 
ground. — Famum  t.  Clarke,  14S  Cal.  610,  S4 
Pac.  166. 

[b]  Where  a  husband  W^'>'  ^  ^^^  lease  of 
the  premises  to  plaintiff  for  value,  with  an 
option  to  purchase,  had  executed  an  unre- 
corded deed  for  value  to  his  wife,  who  bad 
DO  knowledge  of  the  lease,  when  executed, 
and  who  gave  notice  of  her  deed  to  the  lessee 
one  year  and  four  months  before  the  option 
was  exercised,  the  lessee  cannot  enforce  spe- 
cific performance  of  the  option  as  against  her. 


S  3D.  Payment  of  OotuidaTatlon  or  Tendw 
Thereof. 

[a]  Notwithstanding  the  nae  of  the  word 
"assignee"  in  a  contract  for  the  sale  of  real 
estate,  if  the  contract  calls  for  the  mere  per- 
sonal note  of  the  assignor,  after  payment  of 
cash  required,  a  specific  performance  cannot 
be  enforced  by  the  assignee  without  the  ten- 
der of  such  personal  note,  unless  the  assign- 
ment has  been  expressly  assented  to  by  th« 
other  party  to  the  contract;  but  where  the 
contract  calls  for  mortgage  security,  after 
such  cash  payment,  and  such  security  is  the 
principal  thing  relied  upon,  the  aaeigoee  may 
tender  the  cash  payment  and  bis  own  note 
and  mortgage,  and  enforce  specific  perform- 
ance, where  the  other  party  merely  refused 
the  tender,  withont  apeciScally  objecting  that 
tbe  personal  note  of  the  assignor  waa  not  also 
teudered. — Montgomery  v.  De  Picot,  153  CaL 
S09,  126  Am.  St.  Eep.  84,  96  Pac  303. 

[b1  Where  the  agent  and  equitable  owner 
tendered  a  deed  from  tbe  bolder  of  the  legal 
title,  wbich  accorded  with  the  contract  of  Mle 
to  the  equitable  owner,  but  not  with  the  eon- 
tract  of  sale  to  plaintiff  who  refused  the 
deed,  it  appearing  that  full  specific  perform- 
ance cannot  be  enforced  against  the  agent 
and  equitable  and  legal  owner,  the  plaintiff 
is  entitled  to  damages  in  the  amount  of  the 
deposit  made  on  the  eontrnct,  as  against  the 
agent  and  equitable  owner,  and  wbere  such 
deposit  waa  tendered  before  suit,  the  recov- 
ery will  be  limited,  as  against  tbem  to  the 
sum  deposited,  without  interest. — Gregg  t. 
Carey,  4  Cal.  App.  3S4,  S8  Pac.  28S. 

[c]  In  this  class  of  cases,  tbere  seems  no 
reason  why  the  tender  should  be  kept  good, 
as  the  plaintiff,  by  the  judgment,  would  be  re- 
quired to  pay  the  purchase  money  before  re- 
ceiving the  deed. — Kerr  v.  Moore,  6  Cal.  App. 
305,  92  Pae.  107. 

[d]  Held,  that,  in  view  of  the  evidene* 
given,  the  plaintiff  made  a  sufficient  tender 
of  tbe  purchase  money  accompanying  hi*  de- 
mand for  the  deed,  and  did  all  that  the  law 
demands,  and  that  he  kept  tbe  tender  good 
by  a  deposit  in  bank  to  be  paid  to  defendant 
on  delivery  of  a  deed  properly  executed. — 
Kerr  v.  Moore,  0  Cal.  App.  305,  92  Pae.  107. 

§  36.    Effect  Of  DeUr  or  Dofanlt  of  PlalntUT. 

[a]  Where  there  was  no  proviHion  in  the 
prior  contract  for  forfeiture  of  the  purchaser's 
rights,  or  making  time  of  tbe  essence  of  tb« 
contract,  a  mere  delay  of  two  months  in  mak- 
ing fioal  payment  when  tbe  subsequent  cod- 
traet  was  made  with  the  plaintiff,  withont 
any  termination  of  the  prior  contract,  conld 
not  preclude  the  prior  purchseer  from  tender- 
ing full  payment  to  the  vendors,  and  enforc- 
ing specific  performanee  of  the  contract. — 
Norris  v.  Hay,  149  Cal.  696,  87  Pac.  380. 

g  37.    Waiver  and  Eaton>el  to  Urge  Objec- 
tions to  Delay  or  Detftnlt. 
[a]  Under  section  2076  of  the  Code  of  Civil 
Procedure,   the  defendants  In  the  action  for 
specific  performance  were  estopped  from  aa- 
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■erting  naj  objecHon  to  the  tender  of  easb 
and  mortgage  ascurit;,  which  thej  did  not 
make  and  which  they  could  or  ehonld  bare 
made  at  the  time  it  wai  offered,  and  which 
might  have  been  obviated,  if  made;  and  they 
are  precluded  from  asserting  such  objection 
at  the  trial,  or  apon  appeal. — MontgomeTy  t. 
De  Picot,  153  Cal,  500,  126  Am.  St.  Eep.  84, 
96  Pac.  305. 

[b]  Where  the  teHtimony  (or  the  plaintiff 
made  oat  a  prima  facie  ease  showing  that  he 
had  fnlly  complied  with  the  contract  of  lale 
on  h)8  part,  within  the  limits  allowed  in  the 
eon  tract,  except  as  to  a  condition  of  the  re- 
moval of  a  planing-mill  within  thirty  days, 
but  as  to  that  the  evidence  showed  that,  six 
days  before  the  expiration  of  such  time,  de- 
fendant, at  plaintiff's  reqnest,  extended  the 
time  for  saeh  removal,  and  that  plaintiff  re- 
lied opon  sneh  extension  and  removed  the 
mill  within  the  extended  time,  after  the  lapse 
of  the  thirty  daya,  the  defendant  waa  thereby 
estopped  from  exacting  a  itrii^t  performance 
of  snch  condition,  and  his  motion  for  a  non- 
suit was  properly  denied. — Spencer  v.  Mc- 
Canent,  7  Gal.  App.  81,  93  Pac.  682. 

[ej  In  view  of  the  decision  of  the  eonrt  that 
pfaittiff'B  evidenee  was  true,  the  defendant 
should  not  be  permitted  to  tuU  the  plaintiff 
into  security  by  telling  him  he  need  not  com- 
ply promptly  with  the  time  clause  of  the 
contract,  and  then  take  advantage  of  the  de- 
lay occasioned  by  his  own  act  to  declare  » 
forfeiture. — Noyea  v.  Sehlegel,  9  Cal.  App. 
516,  S9  Pac.  726. 

[d]  The  waiver  of  forfeiture  was  not  lim- 
ited merely  to  the  lots  parchased,  but  goes 
to  the  entire  contract,  ineltiding  the  lots  upon 
which  the  option  waa  given. — Noyes  t. 
Schlegel,  9  CaL  App.  G16,  99  Pac.  726. 

XV.    FBOCEEimfOS  AND  BBLIBF. 

FORM  OF  REMBDT  AND  JUBISDICTION.  |  SB. 
TUIE    TO    eUX,    liIMlTATiONS    At4I>    LACHES, 

t  SB- 
PABTIES,  I  40. 
PLIACISOS.  1  41. 

CROSSBILL  OR   CHOSS-COMPLttNT,  143. 

ISSUES,  FROOP  AND  VABIANCE,  i  4S. 

EVIDENCE,  I  44. 

BELIEF   AWARDED,  |  49. 

FINDINOa.  149^. 

JUDGMENT    OR    DECREE    AND    PFRPORMANOt 

OR  ENFORCEMENT   THKBEOF,  |  41. 
REVIEW,  I  48. 

I  3S.    Form  of  Bomedy  and  JniladlctloiL 

[a]  An  Action  to  compel  the  specific  per- 
formance of  a  contract  to  convey  mining 
claims  situated  in  another  county  may  be 
brought  in  the  county  of  the  residence  of  the 
defendant.    It  is  not  an  action  "for  the  re- 


estate,"  required  by  the  constitution  to  "be 
commenced  in  the  eonnty  in  which  the  real 
estate,  or  any  part  thereof  affected  by  such 
action  or  actions,  ia  situated." — Wood  v. 
Thompson,  5  Cal.  App.  S47,  BO  Pac.  38. 

[b]  Where  the  right  to  a  ipeciSc  perform- 
ance doea  not  «zist,  tlie  only  right  of  action, 


if  any,  Is  for  damages  for  breach  of  the  con- 
tract.—Valentine  T.  Streeton,  9  Cal.  App.  640, 
99  Pac.  1107. 

§  39.    Ttnu  to  Bna,  Llmltatloiii  and  LachM. 

[a]  A  cause  of  action  to  compel  specific  per- 
formance by  a  principal  of  a  contract  for  the 
sale  of  land  signed  in  his  name  by  an  agent, 
which,  if  it  existed  at  all,  arose  when  the 
principal  refused  to  contract  with  the  pnr- 
chaier,  more  than  fonr  years  before  the  com- 
mencement of  the  action,  is  barred  by  the 
statnte  of  limitatioaa. — Davi«  v.  Trach^er,  3 
Cal.  App.  S54,  66  Pac.  610. 

[b]  The  fact  that  the  lease  was  for  four 
years,  and  that  the  snit  was  brought  a  lit- 
tle over  a  month  after  its  expiration  after 
the  tender  and  demand  for  a  deed,  does  not 
show  that  the  action  was  barred  by  the  stat- 
ute of  limitations  or  by  laches,  where  the 
delay  was  excused  by  the  conduct  of  the  de- 
fendant, who  led  plaintiff  for  a  time  to  be- 
lieve that  the  deed  would  be  executed. — Kerr 
V.  Moore,  6  Cat.  App,  305,  92  Pac.  107. 

[c]  An  action  to  compel  a  deed  npon  the 
tender  of  the  (30,000  only  is  premature.  No 
action  could  be  brought  to  compel  a  deed, 
nnlesa  the  whole  consideration  for  the  pur- 
chase of  the  property  is  paid  or  tendered, 
where  there  is  no  earlier  einreBS  stipulation 
for  a  deed.— Uarsh  v.  Lott,  8  Cal.  App.  3S4, 
97  Pac.  163. 

§  U.  FarHes. 
^aj  There  is  no  misjoinder  of  parties  plain- 
tiff. The  purpose  of  the  suit  is  to  enforce 
a  contract  made  by  the  deceased  mother,  in 
which  all  of  the  plaintiffs  are  directly  inter- 
ested, and  the  subject  matter  of  which  re- 
lates to  that  one  transaction.  It  is  of  no 
consequence  that  the  plaintiffs  nre  not  all  in- 
terested in  the  action  to  the  same  extent. — 
Stewart  v.  Smith,  6  CaL  App.  152,  91  Pac. 
667. 

§  41,    Pleadings— OompUlnt  m  Petition. 

[a]  A  complaint  alle^ng  in  substance  a  con- 
tract of  plaintiffs  with  one  defendant,  em- 
ploying him  to  secure  selections  of  public 
vacant  land  open  thereto,  in  lieu  of  patents 
of  land  within  the  forest  reserve  surrendered 
to  the  government  by  another  defendant,  and 
to  sell  the  same  to  plaintiffs  at  an  agreed 

frice;  that  such  selections  were  secured,  vest- 
ng  a  present  interest  in  such  other  defend- 
ant for  the  benefit  of  plaintiffs;  that  plain- 
tiffs folly  performed  the  contract  on  their 
part  by  paying  into  bank  the  agreed  price 
to  be  paid  according  to  the  contract  when 
performed  by  such  defendant;  that  plaintiffs 
were  pnt  into  possession  of  the  land  by  said 
defendants,  and  had  expended  a  large  sum 
in  the  possession  and  care  thereof — slates  a 
cause  of  action  for  a  specific  performance 
against  both  of  such  defendanta,  and  also  as 
a^sinat  other  defendants  who  took  from  them 
with  notice  of  plaintiffs'  rights,  and  it  wu 
error  to  overrule  B  demurrer  thereto. — Far- 
num  T.  Clarka,   14S  Cal.  610,   84   Pac.   166. 

[b}  The  seeking  of  different  kinds  of  relief 
does  not  establish  different  causes  of  action- 
A  contract  may  be  reformed  and  apeeificallj 
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enforced  u  reformed  En  tlie  tame  ketion; 
and  ft  demand  far  alteriiative  monatftrf  re- 
lief is  not  Bubjeet  to  the  objection  that  the 
complaint  states  two  causes  of  action.— Mes- 
ser  T.  Hibernia  Sav.  etc.  Soeiety,  :49  Cal. 
122,  84  Pae.  833. 

[c]  Where  the  original  complaint  songht 
speeifle  performaiics  of  a  eontract  for  the  ex- 
change of  land,  an  amended  complaint  seek- 
ing to  reform  the  eontract,  and  praying 
apeciflo  performance  of  the  reformed  son- 
tract,  or  eompensation  by  way  of  damages, 
should  specific  performance  be  impossible,  did 
not  incorporate  a  new  or  dlfCerent  canae  of 
action. — Messer  v.  Hibernia  Sav.  etc.  Society, 
149  CaL  122,  84  Pac.  S35. 

[d]  A  complaint  in  equity  by  a  vendor  to 
enforce  the  performance  by  the  purchaser  of 
an  executory  contract  for  the  sale  of  land, 
and  to  enforce  the  lien  of  the  vendor  for  the 
balance  of  the  purchase  price,  which  does  not 
allege  facts  amrmatively  showing  adequacy 
of  consideration,  and  that  the  contract  is  just 
and  reasonable  as  to  the  defendant,  ie  insuf- 
fleient,  and  a  demurrer  thereto  was  improp- 
erly overruled.— White  v.  Sage,  149  Cal,  613, 
87  Pac.  193. 

[e]  An  averment  of  the  price  agreed  to  be 
paid  for  the  land  is  not  snCSeient.  There 
must  be  a  showing  of  its  value,  at  least  so 
that  the  court  can  determine  whether  or  not 


atisfy  tbe  court  that  the  eontract 
is  juEt  and  reasonable  to  the  buyer  in  all  its 
materiel  elemente.—Whlte  v.  Sage,  149  CaL 
613,  87  Pae.  193. 

[f  j  Specific  performance  will  not  be  denied 
on  the  groand  that  it  would  produce  hard- 
ship or  injnatiee,  where  the  complaint  al- 
le^d  and  the  court  found  upon  sufficient 
evidence,  that  tbe  defendants  received  an 
adequate  consideration  for  the  contract;  that, 
as  to  them,  it  was  just  and  reasonable,  that 
their  assent  was  not  obtained  by  misrepre- 
sentation, concealment,  or  unfair  practice  of 
any  party  thereto,  or  by  any  promise  of  such 

Sarty  which  has  not  been  substantially  ful- 
tled,  nor  given  under  the  inSuence  of  mis- 
take, misapprehensian,  or  surprise,  and  that 
the  plaintiff  has  fully  and  fairly  performed 
all  of  the  conditions  of  said  contract  upon 
his  part. — Qates  v.  Oreen,  151  Cal,  65,  90 
Pac.  189. 

[g]  Held,  that  the  complaint  as  amended 
states  a  cause  of  action  for  the  enforcement 
of  an  option  to  purchase  contained  in  a  lease, 
which  plaintiff  had  elected  to  exercise  during 
tbe  term,  and  to  reform  the  lease  for  mutual 
mistake,  in  regard  to  the  improvemeata,  which 
removed  all  uncertainty  in  relation  thereto, 
though  snch  uncertainty  did  not  make  the 
contract  uncertain  as  an  agreement  to  sell. — 
Swaneton  v.  Clark,  153  Cal.  300,  95  Pac.  1117. 

[h]  Where   the   complaint   for   specific    per- 
formance of  a  contract  for  the  location  of  a 
railway  station  lacks  the  showing  of  fairness, 
justice,   and    reasonableness   of   tbe   contract, 
or  tbe  adequacy  of  its  consideration,  and  does 
not  state  the  value  of  tbe  right  of  way  — 
veyed  to  the  cc  ' '  ...... 

the  COD  tract, 


fendant  of  eompllaDce  with  the  contract,  nor 
show  that  plaintiSfl  are  tbe  owners  of  any 
land  near  tne  proposed  atation,  and  fails  to 
show  that  the  recovery  of  damagee  for  breach 
of  tbe  contract  wonld  not  be  an  adequate 
remedy,  it  is  wholly  insnScient,  as  aj^inrt 
a  general  demurrer. — Hersog  v.  Atehiion-Te- 
peka  ete.  B.  B.  Co.,  153  CaL  496,  95  Pu.  gSS, 
17  L.  B.  A.,  N.  a,  428. 

[i]  A  complaint  for  apeeiflc  performance  et 
a  contract  must,  in  order  to  be  aufficient  ■• 
against  a  general  demurrer,  state  facts  froB 
which  the  court  may  determine  that  the  con- 
sideration is  adequate,  and  that  the  contract 
is  as  to  the  defendant,  fair,  just,  and  rea»n- 
able,  and  that  it  would  not  be  inequitable  t* 
enforce  it. — Herzog  v.  Atehiaon-Topeka  etc 
B.  B.  Co.,  163  Cal.  496,  95  Pae.  898,  IT  L.  B. 
A.,  N.  a,  4SB. 

[j]  The  well- recognised  mle  that  in  actieni 
for  specific  performance  the  complaint  nmst 
state  the  value  of  tbe  land,  or  other  fscto 
showing  that  the  consideration  is  adeqnats, 
is  not  appHcnble  to  the  facts  existing  in  tbit 
case.— Meridian  Oil  Co.  v.  Dunham,  6  Cal 
App.  367,  90  Pac.  469. 

[k]  In  an  action  by  an  oil  company  to  es- 
force  specific  performance  of  a  contract  bj 
defendant  to  convey  three  lota  of  land  there- 
to, where  tbe  complaint  shows  that,  in  cob- 
sideration  of  a  purchase  of  land  from  tit 
defendant,  including  tbe  three  lots  afterward 
acquired  by  him  for  the  purpose  of  erecting 
the  refinery  thereon,  it  had  issued  its  capitsl 
Stock,  which  defendant  accepted  and  retained, 
and  that  it  has  erected  valuable  Improvements 
on  the  three  lots,  which  defendant  had  re- 
fused to  convey,  and  alleged  that  the  eon- 
tract to  convey  the  three  lote  was  reason- 
able and  just  as  to  the  defendant,  it  state* 
a  cause  of  action,  and  a  demnrrer  tWeto  "at 
properly  overruled. — Meridian  Oil  Co.  v.  Dna- 
bam,  a  Cat.  App.  367,  90  Pac.  469. 

(1]  In  an  action  to  enforce  speeifle  perforM- 
ance  of  an  option  to  purchase  contained  in  a 
lease,  an  averment  in  tbe  complaint,  u  ts 
the  adequacy  of  consideration,  that  the  coi- 
sideration  was  adequate  in  amount,  was  of  a 
legal  conclusion,  but  an  averment  that  it  was 
not  disproportionate  to  the  value  of  the  Und 
sufficiently  showe  that  it  was  equal  In  viln* 
thereto;  and  an  averment  that  the  plaintllt 
expended  1600  In  improvements  on  the  land 
with  defendant's  knowledge,  and  without  his 
objection,  wa«  proper  to  be  eonsidered  in  tnp- 
port  of  tbe  action. — Kerr  v,  Uoore,  6  CaL 
App.  305,  92  Pae.  107, 

[m]  A  complaint  for  specific  performanee  of 
a  contract  to  sell  and  convey  real  estate  innst. 
In  order  to  make  a  ease  good  against  a  gen- 
era! demurrer,  state  facta  from  which  tbe 
court  may  determine  that  the  considcTatios 
is  adeonate,  and  that  the  contract  is,  ss  to 
the  defendant,  just  and  reasonable,  and  tbtt 
it  would  not  be  Unequitable  to  enforce  it; 
and  where  no  eoneideration  ie  alleged  tbeTCiD, 
beyond  the  (act  that  the  contract  is  in  writ- 
ing, and  no  possession  of  the  premises  is  al- 
leged, and  no  equitable  facta  are  stated,  and 
no  circnmitanees  shown  beyond  the  recitals 
of  the  terms  of  the  written  eontract,  which 
cannot    be    regarded    u    avermaats   of  the 
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pleader,  beroiid  Iti  cOTenantB,  &  gener&l  de- 
murrer ta  toe  complaint  should  bave  been  sae- 
tained,  and  it  was  error  to  evenule  it. — 
Stiles  V.  Hermoaa  Beaeh  Land  ete.  Co.,  S  Cal. 
App.  3S2,  97  Pas.  91. 

[n]  The  rule  is  well  eetablisbed  that  the  al- 
legationa  of  the  partr  seeking  speeiflc  per- 
formance moat  be  sueh  aa  to  satisfj  the  cos- 
science  of  the  chancellor  as  to  the  justness 
and  reasonablenass  of  the  eoDtract. — Yslen- 
tine  V.  Stieeton,  9  CaL  App.  610,  99  Pae. 
1107. 

§  42.    Oiosi-bm  or  OroM-cotnpIalnt. 

[a]  A  plea  of  rescission  of  the  option  to 
purchase  prior  to  the  tender  of  purchase 
monej  b7  plaintiff,  is  Insufficient,  where  it 
admitted  the  making  of  valuable  improve- 
ments bj  the  plaintiff  and  did  not  offer  to 
compensate  the  plaintiff  therefor,  nor  ebow 
any  right  of  rescission  for  one  or  more  of 
the  causes  enumerated  in  section  16SB  of  the 
Civil  Code,  or  an^  reecisslon  hf  eonsent. — 
Bwanetoa  v.  Clark,  153  CaJ.  300,  85  Pac.  1117. 

[b]  Where  the  adminiBtratrix's  croas-com- 
plaint  fullj  shows  the  fatrnesi  of  the  con- 
tract Boagbt  to  be  ipecifically  enforced,  and 
the  adequacy  of  the  conBideration  therefor, 
it  is  not  demurrable  for  not  alleging  facts 
showing  that  it  was  juat  and  reesonable  as 
to  her  testator. — Brown  v.  Town  of  Sebasto- 
pol,  153  Cal.  704,  ge  Pac.  363,  IB  L.  B.  A., 
K.  B.  178. 

S  43.    lasnefl.  Proof  and  Varlanea. 

[a]  Where  the  contract  did  not  in  terms 
call  for  an  improvement,  it  was  not  necessary 
to  allege '  or  prove  that  the  improvements 
upon  the  property  were  made  pursuant  to  the 
agreement. — Meridian  Oil  Co.  v.  Dunham,  5 
Cal.  App.  867,  90  Pac  469. 

§  44.    Evldanco. 

[a]  In  an  action  by  a  vendor  to  enforce  a 
contract  for  the  sale  of  Iota,  and  to  recover 
the  purchase  price  of  IS  00  therefor,  beaidea 
41,100  for  advances  made  for  improvements 
erected  upon  the  lots,  with  interest  on  each 
mm,  where  the  evidence  was  eonflietiag  as 
to  whether  the  (1,100  did  or  did  not  inelnde 
the  price  of  the  Iota,  and  the  court  found 
for  the  plaintiff,  upon  his  testimony  against 
that  of  tbe  defendant,  tbe  finding  is  suffi- 
ciently supported. — Edwards  v.  LeeUaiter, 
149  Cal.  677,  S7  Pae.  194. 

[b]  Where  the  defendant  tiled  a  eross-eom- 
plaiat  to  rescind  the  eontraet  for  mistake  aa 
to  its  contents  indneed  by  frsudnlent  repre- 
sentations of  the  plaintiff,  held,  that  flndiogs 
to  the  contrary  are  nipported  by  the  evidence 
and  defendant  had  do  right  of  rescission, — 
Swanston  t.  Clark,  1S3  Cal.  300,  B5  Pae. 
1117. 

[e]  Upon  a  review  of  the  evidence,  It  is 
held  to  sustain  the  fln dings  that  the  contract 
in  queation  was  not  obtained  by  fraud,  and 
that  the  agreed  pare  base  price  waa  not  in- 
adequate.— Carr  v.  Howell,  154  Cal.  372,  97 
Pae.  885. 


leged  verbal  contract  to  make  a  will  In  favor 
of  certain  heirs  of  her  former  husband,  in 
oonaideration  of  his  will  in  her  favor,  it  Is 
held  that  the  flndinga  of  the  court  against 
the  plaintiffs  and  in  favor  of  the  defendants 
that  the  will  of  tbe  deceased  husband  waa 
not  made  pursuant  to  any  agreement,  and 
that  he  did  not  rely  upon  any  auch  agreement 
or  firamiae  when  be  made  bis  will,  and  that 
plaintiffs   have   no   interest   or   claim   on    tbe 

Property  deacribed  in  the  complaint,  but  that 
;  belongs  to  the  defendants,  are  fully  sna- 
tained  by  the  evidence.— Ostrom  v.  De  Toe, 
4  Cal.  App.  326,  ST  Pae.  811. 

[e]  Held,  that,  in  this  action  for  a  specifit. 

Krformanee  of  a  contract  for  the  sale  of 
id,  and  for  an  accounting  of  payments 
made  thereon,  the  evidence  is  auficient  to 
support  the  findings  as  to  the  balance  due 
from  plaintiff   to   defendant,   which   must   be 

Said  with  legal  interest,  to  obtain  a  deed. — 
ohnston  v.  Uuleahy,  4  Cal.  App.  547,  88  Pac. 
491. 

[f]  Held,  that  the  evidence  in  tbe  record 
conclusively  supports  the  findings  that  thu 
defendant  entered  into  an  asreenient  to  sell 
the  lots  in  controversy,  and  that  his  con- 
duct was  such  as  to  estop  him -from  claim- 
ing the  contrary.— Ueridi an  Oil  Co.  v.  Dun- 
ham, 5  Cal.  App.  3QT,  90  Pae.  469. 

[g]  In  an  action  for  the  specific  perform 
ance  of  a  contract  for  the  sale  of  lots,  where 
the  description  in  the  contract  is  definite, 
eeitain,  and  complet^  and  deacribed  land  not 
belonging  to  the  defendants,  parol  evidence 


t  held  that  the  evidence  sustains  the  flnd- 
inga of  the  court,  that  tbe  signature  of  de- 
fendant  wife,   as   owner,    was    procured    by 

fraudulent    representations    of    tbe    plaiDtitt, 
that  the  price  fixed  was  not  the  full  value  of 


her,  that  .by  the  terms  thereof,  if  tbe  title 
was  not  found  unencumbered,  tbe  escrow 
was  to  be  at  an  end,  that  it  waa  found  en- 
cumbered, and  that  plaintiff  did  not  accept 
the  aame,  and  that  tbe  parties  were  placed 
in  atatn  qoo,  by  the  company  holding  tbe 
escrow,  and  that  the  judgment  for  defend- 
ants is  fully  warranted  by  the  flndinga. — 
Webster  v.  Gibson,  7  Cal.  App.  160,  93  Pac. 
1040. 

[i]  Held,  upon  a  review  of  the  evidence, 
that,  notwithstanding  the  rule  that  a  court 
of  equity  should  aerutinize  evidence  of  an  oral 
contract  to  make  a  will  with  particular  care, 
and  that  it  should  be  enforced  only  upon  a 
■atisfactory  showing  that  it  is  definite,  cer- 
tain and  juat,  the  evidence  is  sufficient  to 
prove  the  contract  allesed,  and  shows  an 
adequate  consideration  tbat  the  contract  ia 
just  and  reasonable  as  to  tbe  parties  against 
whom  it  is  to  be  enforced — that  is,  certain 
and  definite,  and  involves  no  invasion  of  the 
legal   or   equitable   rights   of   innocent   third 
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[j]  Held,  that  >  flndlng;  hj  tbe  tnal  court 
tbat  there  was  no  adequate  eonsideratioD  for 
the  option  for  which  the  turn  of  twentj-fiva 
eentc  was  paid  is  against  the  evidence.  [Tag- 
gait,  J.,  DiiBentiDg.]  But,  farther  held,  that 
eueb  finding  against  evidence  is  rendcTsd  im- 
matcTial  by  ressou  of  the  ttnenforceable  na- 
ture of  the  contract, — Manb  v,  Lott,  8  Cal. 
App.  3S4,  97  Pac  163. 

aa  admissible   ..    . 

of  the  Gontract^-Noyea  v.  Bchlegel,  9  CaL 
App.  616,  99  Pae.  726. 

[1]  Held,  that  specille  performance  of  a  eon- 
tract  for  the  sale  of  land  was  properly  en- 
forced— □otwithstanding  the  contract  made 
time  of  its  essence,  and  provided  for  for- 
feiture of  all  payments  made,  if  it  was  not 
strictly  complied  with,  and  default  was  ae- 
tnally  made  in  monthly  initallments  to  be 
completed  in  three  years — when  it  appears 
that  the  contract  gave  an  option  to  bay  other 
lota  at  a  fixed  price  any  time  within  the 
three  years,  and  there  was  sufficient  evidenea 
to  snstain  flndinga  that  there  was  an  ex- 
press waiver  of  the  default  and  of  the  time 
clause  by  oral  agreement  that  it  would  be 
sufficient  if  all  payments  were  completed 
within  the  three  years,  and  tbat  paymeotB 
were  accepted  after  default,  and  that  all 
payments  were  tendered,  and  the  tender  kept 
good,  within  the  time  limited. — Noyes  v. 
Sehlegel,  9  Cal.  App.  Sie,  99  Pac  126. 

S  46.    BaUef  Awarded. 

[a]  Where  the  pleadings  admitted  the  mar- 
ket value  of  tbe  strip  agreed  to  be  conveyed 
by  defendant,  which  had  in  had  faith  con- 
veyed it  away^  and  without  restoring  the 
property  conveyed,  refused  to  convey  aa 
agreed,  or  to  pay  any  compensation  for  the 
title  received,  such  market  value  was  prop- 
erly allowed  aa  the  measure  of  damages,  un- 
der section  3306  of  the  Civil  Code. — Messcr  v. 
Hibemia  Sav.  etc  Society,  149  Cal.  1S2,  84 
Pae.  835. 

[b]  Where,  through  do  fanit  of  tbe  plaintiff 
in  equity,  specific  performance  cannot  be  de- 
creed, the  court  having  obtained  jurisdiction 
of  the  subject  matter  properly  within  its 
cognizance,  will  grant,  as  an  alternative, 
monetary  relief,  which  in  an  action  strictly 
at  law  would  be  by  way  of  damages. — Mes- 
ser  V.  Hibernia  Sav.  etc  Society,  149  Cal. 
122,  84  Pae.  835. 

[c]  Where  the  improvements  on  defendant's 
lot  overlapped  part  of  tbe  lot  of  plaintiff's 
assignor,  which  conveyed  a  strip  to  defend- 
ant in  consideration  of  defendant's  agree- 
ment to  convey  a  strip  of  the  same  area  to 
plaintilTa  assignor  to  complete  title  to  its 
frontage  of  forty  feet,  but  the  original  con- 
tract called  for  a  conveyance  to  plaintiff's 
assignor  of  the  whole  forty  feet,  which  was 
reformed  for  mistake  therein,  and  defendant 
claimed  that  the  mistake  was  not  sufficiently 
proved,  equity,  independent  of  the  question 
of  mistake,  will  not  permit  defendant  wbnily 
to  omit  performance,  beeause  it  baa  promised 


to  perform  more  than  it  can  or  more  tbsi 
is  necessary,  and  the  court  will  interpret  the 
contract  M  as  to  be  jnst,  reasonable,  aod  ef- 
fective, and  to  express  the  true  intent  of  tbe 
parties,  and  will  disregard  the  erroneous  parti 
of  the  writing. — Uesser  v.  Hibernia  Sav.  etc. 
Society,  149  Cal.  122,  84  Pae.  S3S. 

[d]  The  allowance  of  attorneys'  fees  to  the 
plaintiff  in  such  action  is  proper,  when  as- 
thorized  by  express  provisions  in  the  contract 
and  in  the  chattel  mortgage. — Gates  v.  Green, 
ISl  Cal.  65,  QO  Fac  189. 

Te]  In  the  absence  of  an  agreement  to  that 
effect,  the  acceptance  by  the  vendor,  afler 
the  action  of  specific  performaneo  had  been 
commenced,  of  partial  pavments  on  aeeoant 
of  tbe  purebase  price,  did  not  operate  aa  s 
waiver  of  his  cause  of  action  as  to  tbe  bal- 
ance still  due.— Oates  v.  Green,  151  Cal.  65, 
90  Pac  189. 

[f]  The  court  in  enforcing  specific  perform- 
ance properly  allowed  a  deduction  in  the  resi- 
due of  the  purchase  money  to  be  applied 
toward  reimbursing  plaintiff  in  curing  cer- 
tain defects,  less  rents  received,  and  to  pay 
the  necessary  costs  and  penalties  required  to 
redeem  the  property  from  tai  sales. — Whit- 
tier  V.  Qormley,  3  Cal.  App.  489,  86  Pae. 
726. 

[g^  The  contract  Is  enforced  against  thoM 
claiming  under  the  deceased  promisor,  ont 
by  ordering  a  will  to  be  made  in  favor  of 
the  plaintiff,  but  by  regarding  the  property 
in  the  bands  of  the  heirs,  devtMes,  assignees 
or  representatives  of  the  deceased  promisor 
■s  impressed  with  a  trust  in  favor  of  tbe 
plaintiff,  and  compelling  such  a  dispOBition 
of  the  property  as  will  carry  out  tbe  intent 
of  the  agreement. — Barry  v.  Beamer,  8  Cal. 
App.  BOO,  96  Pac  373. 

[h]  Equity  will  often  permit  a  vendee  in 
default  to  eiense  his  breach  as  to  tbe  time 
of  payment,  and  after  excuse  made  compel 
the  vendor  to  perform,  provided  he  shows 
equitable  grounds  for  relief. — Noyes  v. 
Sehlegel,  9  CaL  App.  516,  99  Pae.  726. 

S  46V,.    Flndlngi. 

[a]  Specific  performance  of  a  contract  for 
the  conveyance  of  land  cannot  be  had  by  a 
vendee  where  it  is  neither  alleged  nor  proved 
tbat  the  vendor  had  received  an  adequate 
consideration  for  the  contract,  and  that  as 
to  him  it  was  just  and  reasonable,  nor  tbat 
facts  exist  which  would  justify  the  infer- 
ence that  such  conditions  existed.  In  tbe  ab- 
sence of  such  allegation  and  proof,  a  find- 
ing that  the  contract  was  fair  and  reasonable 
wiil  not  sustain  a  judgment  decreeing  speciBe 

Serformance. — Eaiser  v.  Barron,  153  Cu.  7ES, 
B  Pae.  806. 

[b]  Where  the  court  improperly  admitted 
parol  evidence  to  supply  a  new  and  distinct 
description  of  land,  such  evidence  was  en- 
titled to  no  weight  whatever,  and  the  court 
properly  disregarded  it,  and  found  tbat  the 
contract  was  fatally  defective  for  want  of 
description  of  the  land  claimed  in  the  actios 
to  be  covered  thereby. — WiUmon  T.  Peck,  S 
Cal.  App.  665,  91  Pac  164. 
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[e]  It  Ib  Boffieient  tb&t  tfaa  flndlnKi  of  nlti- 
mate  facti  npon  which  the  eoforcemeDt  of 
tha  eontract  dependa  ara  mstained  by  the  evi- 
denco;  and  it  is  immaterial  whether  proba- 
tive faeta  unnecessarily  found  are  not  war- 
ranted by  the  evidence.— -Bariy  v.  Beamei,  8 
Cat.  App.  200,  BS  Pac.  373. 

[d]  The  finding  that  the  plaintiff  was  in  the 
poBsesaion  et  the  property  is  immaterial  to 
the  jadgment,  and  it  is  necessary  to  deter- 


by  a 

tory  contract  lot  the  sale  of  land,  ncder 
which  the  vendee  went  into  and  continues 
in  posaeasion,  to  speeiQcally  enforce  the  con- 
tract by  requiring  blm  to  pay  the  balance 
of  the  agreed  purchase  price,  the  foreclosure 
of  a  chattel  mortgage  given  by  the  vendee 
al  a  pact  of  the  traneaction  to  seenre  the 
payment  of  a  promissory  note  evidencing  the 
indebtedness,  and  the  application  of  the  pro- 
ceeds of  sale  to  the  payment  thereof,  may 
be  had;  and  a  judgment  which  provides  far 
an  eta  foreclosure,  and  the  application  of  the 
proceeds  of  sale  of  the  mortgaged  personal 
property  to  the  payment  of  the  indebtedness, 
before  recourse  is  had  to  the  vendee's  inter- 
est in  the  land,  or  to  other  property  owned 
by  him,  is  proper,  and  such  judgment  need 
not  allow  the  defendants  a  reasonable  time 
before  sale  within  which  to  perform  their 
agreement  and  avoid  a  sale.— Qates  v.  Qreen, 
151  Cal.  66,  90  Pac.  189. 

[b]  Where  plaintiff  took  possession,  the  con- 
tract providing  for  a  conveyance  free  from 
all  liens  but  Uie  tease,  the  judgment  should 
be  modified  so  as  not  to  charge  defendant 
with  liens  after  the  date  of  plaintiff's  pos- 
session, other  than  snch  aa  were  made  or 
suffered  b;  the  defendant,  as  at  her  in- 
stance, or  for  her  benefit. — Swanston  v.  Clark, 
153  Cal.  300,  95  Pac.  1117. 

[e]  The  lease  being  merged  in  the  eenve?- 
ance  provided  for  by  the  decree,  is  not  an 
encumbrance  and  is  not  included  in  the  liens 
to  be  provided  against,  in  the  decree  for 
specific  performance. — Swanston  v.  Clark,  153 
Cal.  300,  85  Pac.  HIT. 

[d]  While  the  court  did  not  in  terms  find 
that  the  amount  expended  by  plaintiff  to 
remove  defects  was  a  reasonable  sum,  its  or- 
der and  judgment  in  relation  thereto  will  be 
taken  as  impliedly  finding  such  fact. — Whit- 
tier  y.  Oormley,  3  Cal.  App.  4S9,  86  Pac. 
726. 

[e]  The  decree  entered  upon  the  findings 
is  not  required  to  be  one  like  the  foreclosure 
of  a  mortgage;  but  it  is  proper  to  decree 
restitution  of  the  pramises  to  the  defendant, 
unless  the  plaintiff  shall  within  thirty  days 
pay  the  anm  found  due  with  legal  interest 
from  the  entry  of  judgment,  and  that  if  snch 
payment  be   made,  defendant  shall   ezecut* 
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[f]  An  executory  contract  of  bale  confers 
no  right  of  possession;  but  the  right  of  pos- 
session follows  only  from  the  execution  of 
the  decree  of  specific  performance. — Noyes  v. 
Sehlegel,  9  Cal.  App.  616,  99  Pac.  726. 

g  48.    Bevlaw. 

[a]  Where  the  answer  alleges  that  the  value 
of  the  land  was  a  sum  less  than  half  of  the 
price  agreed  to  be  paid,  the  failure  to  find 
upon  this  issue  as  well  as  the  insufficiency 
of  the  complaint  requires  a  revereal  of  the 
judgment  for  the  plaintifr. — White  v.  Sage, 
149  Cal.  613,  87  Pac.  193. 

[b]  The  question  whether  there  has  been  a 
part  performance  of  an  oral  eontract  on  the 
part  of  the  plaintiff,  is  one  of  fact  to  be 
determined  by  the  trial  court;  and  the  ques- 
tion as  to  the  credibility  of  witnesses,  in  case 
of  conflicting  evidence,  is  within  the  exclu- 
sive province  of  the  trial  court,  and  its  find- 
ings must  be  deemed  in  such  case  supported 
by  the  evidence  and  will  not  be  disturbed 
upon  appeal.— Pearsall  v.  Henry,  153  Cal.  314, 
95  Pae.  154,  159. 

[c]  In  an  action  for  specific  performance  of 
a  contract  to  convey  real  estate,  where  the 
defendant  sought  a  reformation  of  the  con- 
tract in  omitting  therefrom  by  alleged  mis- 
take a  contemporaneous  oral  agreement,  what- 
ever opinion  the  trial  court  may  have  en- 
tertained as  to  the  propriety  of  admitting 
testimony  of  such  contemporaneous  oral  agree- 
ment, it  is  sufficient  that  the  record  shows 
that  all  evidence  offered  in  support  thereof 
was  received,  and  that  the  same  was  con- 
tradicted by  the  plaintiff,  and  that  a  finding 
was  made  thereon  for  the  plaintiff.— Spencer 
V.  McCament,  7  Cal.  App.  84,  93  Pac.  682. 

[d]  When,  after  notice  by  the  defendant  of 
the  withdrawal  of  the  privilege  of  paying  at 
any  time  within  three  years,  it  appears  that 
plaintiff  made'  no  further  default  in  pay- 
ment of  any  installment  of  principal,  inter- 
est Or  taxes,  the  fact  that  all  arrearages  were 
not  paid  in  full  until  ten  days  after  such 
notice  does  not  establish  that  they  were  not 
made  within  a  reasonable  time.  The  ques- 
tion of  reasonable  time  for  such  payment  is 
to  be  determined  by  the  trial  court  in  view 
of  the  circumstances  of  the  ease,  and  its  de- 
termination that  it  was  made  within  a  rea- 
sonable time  will  cot  be  disturbed  upon  ap- 
peal.—Noyes  V.  Sehlegel,  9  Cal.  App.  516,  99 
Pac.   726. 

STATUTES. 

Inelnds  written  Uwa  In  K"n«U,   uid,  mote  pai- 
tienlarlr,  leafilrtlvB  »et«;   thalr  enartmtnt,   amend- 
ment.  car'sIOD,   eodlflotlon,   (ttspuiiton,   •xplratlon, 
leptal,   and   revival;    reflnliltes,   vUldllj,   conilnio- 
Uan.   operation,   and  effect  of  ttktntes  In  (snenl; 
and  plsadlnx  and  praol  of  statutes. 
I   ENACTMENT,       REQUISITES       AND 
VALIDITY,  ii  1-10. 
H.  GENEEAL  AND  SPECIAL  OB  LOCAL 
LAWS,  a   11-34. 
in.  SUBJECTS    AND    TTTLES    OP    ACTS, 

ii  35-43. 
IV  AMENDMENT,  REVISION  AND  COD- 
IFICATION, S!  44-50. 
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STATUTES,  I,  II,  i;5-24. 


T.  EEPEAL,  SUSPENSION,  EXPIEATION 

AND  BEVIVAL,  H  Sl-61. 
TL  CONSTBUCTION    AND    OPEBATION, 
Si  65-106. 

A.  GeneTsl     BiiIm     of     Constraetion, 

fS  65-90. 

B.  ParttcnlaT  Cluiei  of  Btatutet,  H  91- 

93.  — 

D.  BetroaetlTS  Opetfttion,  fj  100-106. 


vaiiditv  of  Dthei  proTiBion*  therein. — In  i 
Bpeneer,  149  CaL  396,  ""  *-  "*  " -  " 
86  Pac.  696. 


,  149  CaL  396,  117  Am.  St.  B«p.  137, 


ia' 


[a]  It  U  laffieient  that  in  making  the  pub- 
lication a  tne  eop7  of  the  net  waa  published 
for  tha  required  time  and  in  the  manner  re- 
qaired  by  the  constitution,  which  does  not 
iMnire  that  tho  act  m  published  should  be 
offleially  attested.— Spear  t.  BeuTea,  14S  Cal. 
001,  83  Pae.  432. 

[b]  In  diieliarging  th«  duty  of  the  sever- 
nor  it  waa  not  neceesarj  that  lie  ihonld  par- 
■onallj  attend  to  the  publication;  but  It  was 
luffieieot  that  he  provided  for  its  publica- 
tion br  OTder  to  tne  «ecretarT  of  itate  to 
make  if.— Spear  t.  Beevea,  143  Cal.  SOI,  83 
Pae.  432. 

Itb  (obmittins  the  "Ban  Francisco  Sea- 
Aot,"  providing  for  the  issuance  and 
Bale  of  two  million  doltarn  in  state  bonds,  to 
a  vote  of  the  people,  under  article  XVI  of 
the  eonititution,  in  tne  absenee  of  a  provi- 
sion in  the  act  for  the  publication  required 
bj  that  article,  the  datj*  to  provide  for  the 
publication  devolved  upon  the  governor  as 
the  chief  eieentiva,  whose  dutj  under  lec- 
tion 7  of  article  V  of  the  eonatitntion  is  to 
see  that  the  laws  nre  faithfully  executed. — 
Spear  v.  Beeves,  148  CaL  001,  S3  Pae.  43£. 

§  9.  Form,  Beqnlsltai  and  ValldltT — .Pn- 
sumptions  and  OoDBtractlon  In  Favor  of 
VaUd»T- 
[a]  The  bank  commissioners  act  of  March 
S4,  1903,  which  is  entitled  "An  act  creating 
a  board  of  bank  commissioners  and  prescrib- 
ing their  duties  snd  powers,"  in  so  far  as  it 
purports  to  give  authority  to  the  attorney 
general  to  bring  or  prosecute  the  action  to 
fores  a  bank  into  involuntary  liquidation,  is 
not  in  conflict  with  section  24  of  article  IV 
of  the  constitution,  in  omitting  to  express  in 


suSeientljr  expresses  its  subject  and  is  suf- 
ficiently general  in  its  scope. — People  v.  Bank 
of  Ban  Luis  Obispo,  154  CaL  194,  97  Pae. 
306. 

S  10.    EffMt  vt  Puttal  IiiTaUdlt7. 

[«]  It  is  a  general  role  of  construction  that 
if  a  provision  be  aneanstitntional  it  cannot 
be  given  effect  in  part,  if  the  result  of  giv- 
ing it  Bucb  partial  effect  would  be  to  accom- 
plish a  purpose  which  the  law-making  power 
never  intended,  or  where  the  legislative  in- 
tent is  donbtfal. — Robert  t.  Police  Court,  148 
Cal.  131,  82  Pae.  S38. 


fa]  The  election  anthoriasd  by  the  act  of 
Uarch  14,  1907,  is  merely  a  means  provided 
for  the  determination  of  the  event  upon 
which  the  change  of  boundaries  provided  in 
the  act  is  or  is  not  to  be  made,  and  neither 
it  nor  the  matter  of  the  creation  of  offices 
and  fixing  their  powers  and  duties  is  snb- 
ject  to  the  provisions  of  subdivisions  11  and 
£S  of  section  25  of  article  IT  of  the  consti- 
tution, prohibiting  special  laws  for  condnct- 
ing  eleetioDH,  "except  on  the  organintion  of 
new  counties,  or  for  creating  offices  and  flz- 
ing  their  powers  and  duties  in  counties,  town- 
ships, eleetfon  or  school  districts";  as  th* 
legislature  has  the  power  by  special  law  to 
change  the  boundaries  directly,  and  has  also 
the  power  to  make  the  cbanga  contingent 
upon  the  happening  of  an  event,  meb  aa  tha 
result  of  an  election,  it  has  the  power  to 
provide  the  method  by  which  the  event  is 
to  be  determined,  and  for  all  special  agents 
necessary  to  carry  out  the  scheme  adopted, 
and  to  invest  them  with  the  necessary  power 
for  that  purpose. — Wheeler  v.  Herbert,  152 
Cal.  224,  92  Pae.  358. 

[b]  The  amendment  of  1S94  to  section  3  of 
article  XI  of  the  constitution,  declaring  that 
"the  legislature,  by  general  and  uniform  l&wa, 
may  provide  for  the  formation  of  new  coun- 
ties," does  not  prohibit  the  legislature,  by 
special  act,  from  changing  the  boundaries 
between  two  or  more  counties,  leaving  sJl  of 
them  existing  as  corporate  entities  repreaent- 
ing  political  subdivisions  of  the  state  as  be- 
fore, with  their  corporate  organization  un- 
changed and  undisturbed,  and  no  prohibi- 
tion against  such  change  can  be  implied  from 
the  last  clause  of  section  3,  providing  that 
if  a  county  la  "enlarged  or  created"  from 
territory  of  another  county  it  shall  be  liable 
for  a  just  proportion  of  the  debts  of  such 
coouty.  Such  power  was  vested  in  the  legis- 
lature before  the  amendment  of  1S94,  and 
the  amendment  did  not  change  tha  effect  of 
the  section  in  this  respect. — Wheeler  v.  Her- 
bert, 152  Cal.  224,  92  Pae.  353. 

[c]  Section  13  of  the  County  Govemment 
Act  of  1897  (Stats.  1S9T,  p.  452),  purport- 
ing to  authorize  the  framing  of  an  ordinance 
by  the  people  of  the  county  to  be  snbmitted 
to  the  voters  thereof  for  their  adoption,  and 
if  a  majority  were  in  favor  of  it,  and  upon 
a  cauvass  of  the  vote  by  tbe  board  of  super- 
visors it  so  appeared,  that  that  fact  was  to 
be  proclaimed  by  tha  board  and  the  ordi- 
nance would  then  have  tbe  same  force  and 
effect  as  though  adopted  and  ordained  b/ 
the  board  of  supervisors  itself,  is  nnc»nsti- 
tutionsl. — Ex  parte  Toung.  154  CaL  317,  97 
Pac  822,  22  L.  B.  A.,  N.  S.,  330, 
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S  26.    Offletis  ud  Tbeli  Fom  and  Sa^ 

UlM. 

[t]  Subdiviaion  13  of  seetlon  102  of  the 
County  Qovernment  A«t  of  1SB3  !■  not  nneon- 
ttitntional  on  the  ground  that  it  elas'iflea 
lownihips  bj  popnlation  for  tbo  aole  pDr< 
poM  of  fixing  the  BalariM  of  their  offieers, — 
McCaole;  t.  Cnlbert,  144  Cal.  8TQ,  77  Pae. 
923. 

§  34.    OtmttlTo  Acta. 

[aj  The  legislature  hai  power  to  paii  acta 
eniing  the  failure  to  eoinpl}>  with  itatatorj 
reqnirementi  that  might  originally  have  been 
dispensed  with  in  tne  proceadingt  of  mu- 
nicipal eorporations. — Board  of  Education  t. 
Hjatt,  152  CaL  615,  93  P&c.  117. 

m.    SUBJECTS  AXD  TITLES  07  ACTS. 

ACTS  BELATIMQ  TO  OMC  OK  KOBE  SUBJEOTS, 

ise. 

KXPRESSioM  nr  title  or  sdbjeot  or  act 

nr  OEHEBAL.  I  ST. 

PABTIODLAB  SUBJECTS  IK  SENEBAh 

188. 

OODNTIEa.  TOWirs  ASD  UDNlOirAL  00&> 

P0BATI0N8.  I  40. 

TAIATIOK  AND  PUBLIC  PUSDB.  |  <1. 

§  36.  Acta  BoUtlag  to  Ona  or  More  Sub- 
iKta. 
fa]  The  sUtntea  of  December  £5,  1877,  and 
March  30,  18TS,  in  relation  to  highwsja  in 
Los  Angeles  county,  are  not  invalid,  as  em- 
bracing more  than  one  enhject  therein.  It  is 
immaterial  whether  the  latter  statute  opeT< 
ated  as  a  repeal  of  the  former  where  a  dedica- 
tion was  established  nnder  the  latter.  Neither 
of  the  statute*  can  be  eonstmed  merely  as 
fixing  the  period  of  user,  and  not  as  defin- 
ing the  character  of  the  user  neceBsarj'  to 
establish  a  dedication. — Southern  Paufic  Co. 
*.  Pomona,  144  Cal.  8SB,  77  Pao.  029. 

§  37.  Expression  in  Title  of  Subject  of  Act 
la  Oeneral. 
[a]  The  constitutional  proirisiaD  requiring 
the  subject  of  an  act  to  oe  expreued  in  ita 
title  must  be  liberally  construed,  and  all  that 
is  required  to  be  contained  therein  is  a  rea- 
aonablv  intelligent  reference  to  the  subject 
to  which  the  legislation  of  the  act  ie  to  be 
addressed.  It  is  not  necessary  tbnt  it  should 
embrace  an  abstract  or  eatalogae  of  ita  con- 
tents.—Estate  of  UcPbee,  154  Cal.  385,  97 
Pac.  878. 

S  33.    Particular  Snbjaeta  In  Oeneral. 

[a]  The  provisions  of  the  act  relating  to  the 
subjects  of  felonies,  county  officers,  county 
government,  principal  and  surety,  attorney  st 
law,  judgments,  lions,  procedure,  and  ad- 
verse claims,  etc.,  although  not  speeiflcally 
enumerated  in  the  title  of  the  net,  do  not 
render  the  act  oneonstitntional  for  being  in 
violation  of  section  24  of  article  IV  of  the 
constitution,  which  requires  that  "Every  act 
shall  embrace  but  one  subject,  which  sub- 
ject shall  be  expressed  in  ita  title."  Such 
subjects  are  all  germane  to  the  genera]  sub- 
ject there  expressed,  and,  taken  together,  they 


compose  a  part  Of  the  genera]  scheme  and 
are  appropriate  to  effect  the  main  object 
of  the  law. — Jtobinson  v.  Kerrigan.  IGl  CaL 
40,  121  Am.  St.  Bep.  90,  90  Pac.  129. 
|b]  Neither  the  act  (Stata.  1007,  p.  753),  en. 
titled  "An  aet  to  add  three  new  sections  to  the 
Code  of  Civil  Procedure,  to  be  It n own  ns  sec- 
tions numbers  941a,  041b,  and  941c  of  said 
code,  respectively,  providing  a  new  and  al- 
ternative method  by  which  appeals  may  be 
taken  from  judgments,  orders  or  decrees  of 
the  superior  court  of  the  Btats  of  California 
to  the  supreme  court  or  district  courts  of 
appeal  thereof,"  nor  the  act  (Stats.  1907,  p. 
7S0),  entitled  "An  act  to  add  three  new  aec- 
tion*  to  the  Code  of  Civil  Procedure  of  the 
state  of  California  to  be  known  aa  numbers 
053a,  D53b,  and  9G3e,  relating  to  a  new  and 
alternative  method  for  the  preparation  of 
records  to  be  used  on  appeals  from  judgments, 
orders  or  decrees  of  the  superior  court  to 
the  supreme  court  or  dietriet  courts  of  np- 
peal,"  IS  violative  of  seetlon  24  of  article  iV 
of  the  constitution,  requiring  that  "every  act 
shall  embrace  but  one  subject^  which  sub- 
ject shall  be  expressed  in  its  title." — Estate 
Of  UePhee,  194  Cal.  388,  07  Pae.  878. 

§  40.    OonntiM,  Tttwna  and  Hnnldpal 

Oorpoiatlona. 

!a]  Where  an  initiative  amendment  was  one 
thirteen  proposed  smeudmeDts  to  the  char- 
ter of  the  city  ratified  by  ita  electors,  the 
approval  of  the  amendments  as  a  whole  by 
a  resolution  the  title  of  which  stated  it  was 
a  resolution  "approving  thirteen  certain 
amendments  to  the  charter  of  Los  Angeles," 
etc.,  was  not  in  violation  of  the  requirement 
that  every  act  shall  embrace  but  one  sub- 
ject which  shall  be  expressed  in  ita  title.  The 
method  ^rsued  was  strictly  in  accord  with 
the  provision  of  section  8  of  article  XI  of 
the  conatitution.— In  re  Pfahler,  150  Gal.  71, 
88  Pac.  270. 
[b]  The  act  embraces  but  ona  general  sub- 

{'set,  to  wit,  the  change  of  the  boundary  line 
etween    Kings    cannty    and    Fresno   county, 

and  ita  title  aulGciently  ex "■-    — "^ 

jeet.— Wheeler  v.  Herbert, 
Fee.  3S3. 

S  41.    Taxation  and  Fnblle  Funds. 

[a]  The  act  of  Uarch  23,  1901  (Stats.  1901, 
p.  647),  adding  certain  sections  to  the  Politi- 
cal Code,  re-enacting  others,  and  amending 
others,  including  section  3804,  and  repealing 
"'■1 •  -     - 


within  which  claims  for  refunds  of  taxes 
moat  be  paid,"  is  not  unconstitutional  as  em- 
bracing more  than  one  subject  of  legislation 
in  ita  title,  within  the  meaning  of  section  24 
of  article  IT  of  the  constitution. — Murphy  v. 
Bondshu,  2  Cal.  App.  249,  83  Pac.  278. 


I  40.    Amendment  of  FroTlatona  of  Code. 

[a]  The   amendment   of   section   637   of   the 
Penal  Code  by  reference  to  ita  number  was 
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I  EBPUOtJANT  ACT, 
|BB. 
-  REPEAL  07  SPECIAL  BT  OENBBAL  ACT, 


-  REPEAL  OP  OBNERAL  I 


STATUTES,  V,  »  62-43, 

85  of  leetion  25  of  tlie  Conntr  QOTemraevt 
Act  of  1S9T  (Stata.  I8»T  p.  69,  e.  277),  to 
Ueenie  bniineBies  goBeraUy  for  tha  purpose 
of  both  reffolstiou  and  reyenne. — Placer 
Coniity  t.  Whitnev  Eatata  Co,,  2  CaJ.  App. 
614,   84   Pat   277, 

[e]  Bj  the  amendment  of  tha  mnnieipal  in- 
corporation act,  Uareh  S,  1B03,  aeetion  33041 
of  the  Political  Code  was  repealed  by  impli- 
cation, as  far  aa  regards  towns  of  the  sixth 
SPEOIAIi  ACT,  elaae. — Ex  parte  Mogensen,  5  Cal.  App.  5C6, 
fll  Pbc.  334. 


S  62.  Implied  Repeal,  in  OeneiaL 
^  [a]  Repeals  bj  implication  are  not  favored 
in  law;  and  the  statu t a  having  eipressly 
given  the  defendant  a  remedy  hj  motion 
against  the  jadgmant,  of  which  he  may  take 
advantage  at  any  time  within  one  year,  it 
will  not  be  presumed  that  it  was  Intended  to 
«aTtait  this  right  by  any  other  atatuta  which 
makes  no  reference  to  aach  remedy, — Poi  v, 
TowDsend,  2  Cai.  App.  193,  S3  Pac.  272. 


Estate  of  Whartenby,  2  Cof.  Pro.  Dec.  50B. 


S  S3. 


Act. 


[a)  Where   two   acts   are   inconeiatent,   and 

both  are  other  wise  valid,  one  previously 
passed  which  takes  effect  aixty  daya  after  its 
paasage,  is  impliedly  repealed  by  an  incon- 
sistent act  passed  one  day  later  which  tskea 
effect  immediately;  bnt  if  tbe  latter  act  is 
unconstitutional  in  its  conflicting  provisions, 
it  cannot  have  the  effect  to  repeal  the  former 
by  implication. — Ex  parte  Botincke,  148  Cat. 
262,  113  Am,  St.  Sep.  230,  82  Pae.  956,  2 
L.  B.  A.,  N.  8.,  813. 

5  66.    Bspeal  of  SpecUl  by   General 

Act. 
[a]  An^  provision  of  the  Civil  Code  in  force 
at  the  time  of  the  adoption  of  the  consti- 
tution ii  inbjeet  to  a  general  law  neces- 
sarily in  conflict  therewith  snbseqnently 
passed,  wherever  that  law  may  be  placed, 
whether  in  one  of  the  codes  or  in  a  sepa- 


,  declaring  that  all  laws  in  force 
at  the  time  of  its  adoption,  not  inconaiatent 
therewith,  shall  remain  in  full  force  and  ef- 
fect until  altered  or  repealed. — People  t. 
Bank  of  San  Lais  Obispo,  154  Cal.  194,  B7 
Pac.  30e. 

rb]  Section  3366  of  the  Political  Code,  aa 
amended  March  23,  1901,  grantiug  to  boarda 
of  supervisors,  "in  the  exercise  of  their  po- 
lice powers,"  power  to  license  all  and  every 
business,  not  prohibited,  for  pnrposea  of  reg- 
ulation and  not  otherwise,  operated  to  repeal 
by  implication  the  power  previously  posseased 
by  boards  of  supervisors,  under  subdivision 
27  of  section  2S  of  the  act  of  March  31,  1S9I 
<StatB.  1891,  p.  30Q,  e.  216),  and  subdiviaion 


'   B7   IncMislateiit    or   Bepognant 


Code,  tbe  special  act  would  prevail.  That 
code  was  passed  on  March  12, 1S72,  and  under 
section  447B  thereof  is  to  be  considered  as 
if  passed  on  December  4,  1871.  The  act  put- 
ting sections  3909-3972  of  it  In  force  on  May 
1st,  was  enacted  on  March  22,  1872.  The 
special  act  of  March  30,  1872,  being  tbe  later 
enactment,  would  prevail  over  the  code,  be- 
cause where  two  inconsistent  laws  are  en- 
acted at  the  same  session  of  the  legislature, 
the  one  last  adopted  prevails.  Furthermore, 
as  it  is  a  special  law  relating  to  one  of  a 
particular  class  of  subjects,  it  would  not  be 
repealed     by    a    general    law    subsequently 

EBBsed  embracing  the  entire  claaa  of  aubjects, 
1  eluding  that  treated  in  tbe  special  law. — 
County  of  Trinity  v.  County  of  Mendocino, 
151  CaL  278,  BO  Pae.  685. 

§  C7.    Bepeal    of    Oenetal    by    SpAdal 

Act 
[a]  The  provisiona  of  the  act  of  March  30, 
1872,  are  not  necessarily  so  inconsistent  or 
repugnant  to  sections  3969  to  3972  of  the 
Political  Code,  which  took  effect  on  May  1, 
1872,  and  which  provided  that  all  common 
boundaries  of  connties  not  adequately  marked 
by  natural  objects  or  legal  surveys  were  to  be 
definitely  established  either  by  a  joint  snrvej 
of  the  respective  county  aurveyors  or  by  tbe 
surveyor  general,  that  either  would  by  im- 
plication repeal  the  other.  At  that  time  there 
was  no  constitutional  objection  to  a  special 
law  on  the  subject,  and  tbe  legislature  had 
the  power  to  enact  a  special  law  for  tbe 
survey  of  any  particular  county  lines,  and 
make  it  conclusive  until  it  should  itself 
change  the  linea  or  order  another  aurvey. — 
County  of  Trinity  v.  County  of  Mendocino, 
151  Cal.  279,  90  Pae,  085. 

§  02.    InvaUmtT  of  KapeaUng  Act. 

[a]  The  act  of  1S97  held  in  part  unconsti- 
tutional in  In  re  Lambert,  134  Cal.  0b6,  could 
not  have  the  effect  to  repeal  all  prior  incon- 
aistent  statutes  for  the  commitment  of  insane 

fersons,  though  assuming  to  do  so,  and  the 
urmer  law  is  left  in  force,  including  sections 
2210  to  2218,  inclusive,  of  the  Political  Code, 
and  tha  act  of  1S70  referring  to  the  Napa 
Asylnm. — Matter  of  Application  of  Clary,  HH 
Cal.  732,  87  Pac.  580. 


§  03.    Bevlval  or  I 

[a]  The  aectiona  of  the  Political  Code  de- 
clanDg  that  tbe  fortieth  parallel  of  north  lati- 
tude snould  be  the  common  boundary  did  not, 
when  they  took  effect  on  May  1,  1672,  w«rk 
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STATUTES,  VI,  A,  tS  6«-84. 


*ny  ebaoge,  or  In  inj-  way  affect  tbe  act  of 
Alareh  30,  1872.  The  same  parallel  had  been 
previously  fixed  by  law  as  the  boundary,  and 
the  code  ia  to  be  construed  merely  as  a  re- 
enactment  and  codification  of  the  previous 
]aw  on  the  subject,  sod  not  as  a  new  enact- 
ment, and  therefore  it  does  not  operate  as  a 
repeal  by  implication  of  the  act  of  March  30, 
1672,  declaring  that  the  line  when  fixed  thera> 
audcT  shoald  be  the  true  tine.  The  survey 
liad  nndar  that  act  had  fixed  for  all  legal 
purposes  the  position  of  the  county  line,  and 
eection  10  of  the  act  in  effect  declared  that 
this  lina  was  for  that  purpose,  in  contempla- 
tion of  law,  the  fortieth  parallel  of  north 
latitude.— County  of  Trinity  v.  County  of 
Mendocino,  151  Cal.  279,  90  Pac.  6S5. 

[b]  Where  there  is  an  express  repeal  of  a 
statute,  and  at  the  same  time  s  re-enactment 
of  a  portion  of  its  provisions,  such  re'enact- 
ment  neutralizes  the  repeal,  in  so  far  as  the 
old  law  is  continued  in  force;  and,  in  such 
case,  the  part  of  the  old  law  re-enacted  oper- 
ates without  interruption. — Estate  of  Martin, 
1S3  Cat.  225,  94  Pac.  10S3. 

VI.     OOMSTKUCnOH  AND  OFEBATIOK. 


MEANING  OF  LANBUAGE   IN  OENEBAJi,  |  73. 

EXISTENCE  OP  AMBIODITT,  ]  7«. 

GIVING  EFFECT  TO  ENTIKB  STATUTE.  {  79, 

CONFLIOTINO      PROVISIONS      AND      COK- 

TEXT  AND  BELATED  CLAUSES.  1  SO. 

PRESDUPTIONB  TO  AID  CONSTRUCTION.  I  M, 

EXTRINSIC  AID9  TO  CONSTRUCTION,  t  83. 

€ONBTBDCTION  WITH  BEFEBENCE  TO  OTHER 
LAWS,  I  S4. 

CONaTEUCTlON  WITH  BEPEBEMOE  TO  CONSTI- 
TUTION, |B«H. 

OON8TBD0TION  WITH  RBFEBENCE  TO  PRIOB 
DE01SI0N8,  I  B*a. 

CONSTRUCTION  OP  STATUTES  ADOPTED  FROM 
OTHER  STATES,  I  85. 

REVISIONS  AKD  CODES,  i  89. 

S  66.    Judicial  Aattaori^  and  Duty. 

[a]  It  is  the  duty  of  courts  to  administer 
the   statute  law  as  they  find  it,  and   not   to 

account     for     its     incongruitiee. — Estate     of 
Hayes,  1  Cof.  Pro,  Dec.  551. 

§  68.    Intention  of  Laglalature  In  OeneiaL 

[a]  The  intention  of  the  lawmaker  is  the 
principal  consideration  in  the  interpretation 
of  laws. — Fox  T.  Hale  &  Noreross  S.  M.  Co., 
«7  Cal.  353,  32  Fae.  446. 

[b]  It  is  a  cardinal  rule  of  interpretatJan 
that  a  statute  which  is  free  from  ambiguity 
and  oncertainty  needs  no  interpretation. 
Where  the  legislative  will  is  clear,  interpreta- 
tion is  not  allowabte;  and  ths  statute  is  con- 
clusive upon  the  qnestions  of  justice  and 
public  policy,  if  it  is  not  in  conftict  with  the 
eonstitntion. — Merkley  t.  Williams,  3  Cal. 
App.  268,  S4  Fae.  lOlS. 

S  72.    Ueuiing  vt  Luiguage  In  Qeneral. 

[a]  There  is  no  room  for  the  play  of  inter- 
pretatioD  when  the  language  of  the  statute 

CtL  Digwt--«SI 


leaves  no  doubt  as  to  the  meaning  of  those 
who  used  it. — King  v.  Armstrong,  B  Cal.  App. 
368,  99  Pac.  627. 

§  7<.    Exljrt«nca  of  Ambiguity. 

[a]  If  a  statute  is  ambiguous  or  doubtful, 
or  susceptible  of  different  cons  tractions,  such 
liberality  of  construction  is  justified  as, 
within  a  fair  interpretation  of  its  language, 
will  effect  its  apparent  object  and  promote 
justice;  and  if  it  la  fairly  susceptible  of  two 
constructions,  one  leading  inevitably  to  mis- 
chief or  absurdity,  and  the  other  consistent 
with  justice,  sound  sense,  and  wise  policy,  the 
former  should  be  rejected  and  the  latter 
adopted. — City  of  San  Buenaventura  *.  Mo- 
Oaire,  S  Cal.  App.  497,  97  Pac.  526,  528. 

S  79.    aiTing  Effect  to  Entire  Statute, 

[a]  The  numbering  of  the  sections  in  stat- 
utes is  a  purely  artificial  and  unessential  ar- 
rangement resorted  to  for  the  purpose  of 
convenience  only,  and  can  never  be  allowed 
to  hinder  a  correct  construction  of  the  entire 
act.— Estate  of  Bull,  153  Cal.  715,  96  Pac 


§  SO.    Oonlllctlng  PiDTlsionB   and  0«n- 

text  and  Belated  Clauses. 

[a]  Where  an  act  contains  specifle  pro- 
viaions  relating  to  a  particular  subject,  they 
must  govern  in  relation  to  that  subject,  as 
against  general  provisions  in  other  parts  of 
the  statute,  although  the  latter,  when  stand-  ' 
ing  alaoe,  would  be  broad  enough  to  include 
the  subject  to  which  the  more  particular  pro 
visions     relate, — King  "  «    s,  . 

App.  368,  99  Pac.  527. 

$  S2.    PrenimptlouB  to  Aid  Construction. 

[a]  It  will  be  presumed  that  the  ccnstruction 
of  a  statute  in  West  Virginia  governing  no- 
tice of  stockholders'  meetings  would  be  the 
same  as  the  construction  of  a  similar  statute 
in  the  state  of  California, — Sherwood  v. 
Wallin,  154  Cal.  735,  99  Pac.  191, 

[b]  Every  presumption  is  in  favor  of  the 
validity  of  a  statute,  and  this  continues  un- 
til the  contrary  is  shown  beyond  a  rational 
doubt,— Ex  parte  Elam,  6  CaL  App.  233,  91 
Pac.  811. 

[c]  It  is  not  to  be  presumed  that  the  legis- 
lature, in  the  enactment  of  statutes,  intends 
to  overturn  long* established  principles  of  law, 
unlcsi  such  intention  is  made  clearly  to  ap- 
pear, either  by  express  declaration  or  by  nec- 
essary implication. — Lowe  v.  Yolo  County 
etc.  Water  Co.,  8  Cal.  App.  167,  96  Pac.  379. 

9  S3.    Extrinsic  Aids  to  ConstmcUon. 

[aj  The  courts  will  not  look  into  the  mo- 
tives of  a  legislative  body  in  the  exercise 
□f  its  legislative  power,  in  the  absence  of  a 
public  policy  imperatively  demanding  It  in 
an  extraordinary  case,  on  the  ground  of  pal- 
pable fraud,~Ex  parte  Yung,  7  Cal.  App, 
440,  94  Pac.  594. 

§  S4.    Constmction  with  Befersnce  to  Other 

[a]  Where  a  provision  of  the  former  Prac- 
tice Act  is  embodied  in  haee  verba  in  the 
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Coda  of  CivO  Procedure,  It  ia  to  be  preraincd 
that  tbe  legislature  intendad  it  to  nave  the 
Mme  meaniDg  in  tha  latter  eDaetinent  aa  it 
bad  Teeeived  in  the  formeT. — State  Commia- 
iioD  in  Lanaey  t.  Welch,  194  CaL  775,  B» 
Pae.  181. 


other  inconaistent  with  tbe  proviaioni  at  the 
eoDititDtion,  it  ibould  be  to  eonitnied  aa  to 
make  it  harmonioaB  with  the  eonititntion  and 
comport  with  tbe  legitimate  powsra  of  tha 
legielatare. — CheaebTougb  t.  Citr  and  Coantjr 
ut  San  Fianciico,  153  Cal.  55S,  96  Fac  2Sa. 

I  84a.  Ooutnietloii  wltb  Befaiance  to  Pilor 
DaclBlons. 
[a]  It  ii  a  fundamental  rale  for  the  tnter- 
pretation  of  a  statute  that  it  ia  preaumed  to 
have  been  enacted  in  the  light  of  such  eziat- 
ing  judicial  deciBiont  sa  have  a  direct  bear- 
ing upon  it. — Estate  of  Moffitt,  163  Cal.  350, 
95  Pac.  6S3,  1025,  20  L.  B.  A.,  N.  S.,  £07. 

I  BS.    Oonstnictlos     of     Statatea     Adopted 
from  Other  Statea, 

[a]  In  eonBtming  a  itatnte  borrowed  from 
another  itate,  the  decision*  of  that  state  npoa 
the  question  are  entitled  to  great  eonaidpra- 
tion.--Seaman'B  EeUte,  140  Cal.  459,  460, 
108  Am.  St.  Bep.  53,  80  Pac.  700. 

[b]  The  rale  that  a  atatnte  adapted  from 
another  atate  will  be  given  the  eoDstniction 
placed  upon  it  by  the  courta  of  that  atate 
prior  to  ita  adoption,  la  not  abaolute,  eape- 
lially  where  there  baa  been  a  alngle  deci- 
■ioD  which  baa  aince  been  qneationed  or 
repudiated  In  the  foreign  atate, — Eatata  of 
Oo«,  1  Cof.  Pro.  Dee.  94. 


[a]  Section  1474  of  tbe  Coda  of  avil  Pro- 
jteduTO,  aa  amended  April  16,  18S0,  providing 
for  the  devolation  of  tbe  title  to  inch  a 
homeitead,  ia  the  latest  ezpresaion  of  the 
legislative  will  upon  that  aubject,  and  auper- 
tedea  the  conflicting  proviaiona  of  lection 
1265  of  the  Civil  Code,  aa  amended  April  6, 
1680,  providing  that  upon  the  death  of  tbe 
peraon  whoae  property  was  aelected  the  home- 
«tead  goea  to  bia  neira  or  deviteea. — Estate  of 
UcOee,  154  Cal.  204,  »7  Pae.  299. 

e.    PABTICDLAB     CLASSES    OF     STAT- 
UTES. 
9  91.    In  OonenL 

[a]  All  statotes  making  proviaiona  in  aid  of 
appeal  a  are  to  be  liberally  construed  and 
applied.— Mitchell  v.  California  etc  S.  &  Co- 
154  Cal.  731,  99  Pac.  202. 

S  M.    Penal  Btetntaa. 

[a]  Statutory  penalties  are  not  favored,  and 
a  reasonable  interpretation  of  a  atatnte  which 
Bvoida  a  penalty  will  be  preferred  to  one 
even  eqnally  reasonable  which  exacts  it.— 
Ukiah  Ouarantj  Co.  v.  Curry,  148  CaL  250, 
88  Pae.  1048. 


D.    BETBOACrm:  OPEBATION. 
S  101.    BetroapactlTe  OonstmcUon. 

[a]  It  ii  alwaya  preaumed  that  itatnlea 
were  intended  to  operate  proapectively,  and 
all  doubts  are  reaolved  in  favor  of  sucb  a 
conatruetioD;  and  one  cannot  be  deemed  ret- 
roapeetive  by  implieation  when  not  ao  «z- 
preaaly  declared.— ^tate  of  Biebmond,  9  C^ 
App.  402,  99  Pae.  654. 

I  100.    Onntlve  SUtatea. 

[a]  The  rule  that  a  aUtnte  ahould  sot  be 
eonstnied  to  operate  retroactively  unless  tha 
legislative  intention  that  it  ahould  ao  operate 
la  clearly  apparent  caooot  apply  where  it  is 
eaaentiaUy  a  curative  aet,  intended  to  giv« 
effect  to  past  transactions  which  are  inef- 
fective becanae  of  neglect  to  comply  with 
some  requirement  of  law. — Baird  v.  MontML 
160  CaL  960,  69  Pae.  352. 

STIPtTLATIONS. 


eusr  proeeadlnc*  or  their  attomari  ar  etbar  rtsn- 
aantattna  relitlnc  to  pcoeMdlaia  Ihanln;  nitan, 
rttDlBltoa,  aallduiaf,  opoatlen,  and  eSact  of  na 
agTMBuita  la  ganwal;  and  vltUnwlnf  or  sMUc 


.  lUTTSSa  WBIOB  HAT  BE  8UBJX0T  OF  STIP- 
UUITION.  I  S. 
SELIKF  I-ROU   BTIPtJLATIOir,  |  S. 
OONBTBUCTION  AND  OPERATION  IN  QENERAU 

PLEADffiO  AND  ETIDEKCE,  1 10. 

§  2.    Hatteia  WUdi  mar  !»  Bnbject  of  Stip- 
nUtlon. 

[a]  A  atipulation  In  the  record  that  a 
"leaae  bad  expired  by  its  terma,"  if  bated 
npon  an  erroneoua  interpretation  of  the  legal 
effect  of  the  contract,  will  be  disregarded.— 
Owen  V.  Herziboff,  2  Cal.  App.  622,  84  Pae. 
874. 

[b]  The  attorneya  of  the  defendant  ate 
ehargeabla  with  knowledge  of  the  law,  aad  na 
effect  can  be  given  to  an  affidavit  by  one  of 
them  that  they  believed  they  were  acting 
within  the  purview  of  tbe  law  in  relying 
upon  an  unauthorised  order  and  a  atipnla'tioa 
forbidden  by  law. — People  v,  Simmons  7  Cal, 
App.  669,  96  Pac.  48. 

3  8.    Belief  from  SttptlaUoiL 

[a]  In  an  action  to  foreclose  a  atreet  aaa««a- 
ment,  where  attorneya  appearing  for  defend- 
ants served  stipulated  to  abide  the  event  of 
another  anit,  thougti  one  of  the  defendanta 
aerved  with  anmmons  did  not  originally  an- 
tborize  tbe  appearance  and  etfpulatioa,  jtt, 
where  the  evidence  justifled  the  eonrt  in  con- 
cluding that  such  defendant  knew  of  the  atip- 
nlation  many  months  before  he  moved  to  set 
it  aside,  and  was  content  to  let  It  stand,  that 
plaintiff  had  In  good  faith  relied  and  acted 
upon  it  in  omitting  to  take  default  againit 
him,  that  no  attempt  was  made  by  defcud- 
ant  to  excuse  bis  neglect  to  answer  for  more 
than  five  yeara  after  service  of  summons,  or 
to  ahow  wherein  he  bed  nffered  bv  refusal 
of  tha  eonrt  to  aet  aaide  the  atipnlatiOB,  it 
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«aaiicit  be  uid  that  the  eourt  abused  iu 
diaeretioD  by  inab  refaaal. — Pacific  Paving 
Co.  T.  ViMlich,  E  Cal.  App.  515,  83  Pao.  459. 

§  e.  OoDstnictlon  ud  Operfttloii  im  0«ner)a. 
[a]  When  the  original  eomplaict  contained 
no  prayar  tat  relief,  a  itipulation  adding  a 
anffleient  prajer  thereto,  Bpeeilled  in  thB  atip- 
nlation,  and  atatine  that  the  anaweis  of  de- 
fendants shall  itand  and  be  the  answer  t«  the 
complaint  as  amended,  is  to  be  reasonabl]' 
eonatrued  as  requiring  do  further  addition  to 
the  prayer.— Hurphr  t.  Stelling,  S  Cal.  App. 
T02,  »7  Pac.  872.  *^ 

S  10.    Pleadlnc  and  Evldene*. 

[a]  Where  the  ease  wu  labmitted  upon  an 
agreed  atatemsnt  of  facte,  nnder  a  stipula- 
tion that  no  objection  ahonld  be  made  to 
any  of  the  facta  stated  on  the  ground  of 
variance  between  the  proof  and  the  plead- 
ings, bat  that  the  lower  court  and  this  court 
upon  appeal  ihonld  hear  and  de  tar  mine  the 
eaaae  the  same  as  if  the  pleadings  bad  been 
by  leave  amended  ao  aa  to  make  the  facts 
eoDa«  within  the  issues  made  by  the  plead- 
ing, this  must  be  understood  to  include  auoh 
Btipvlated  facts  oeenrring  after  the  com. 
meneement  of  the  action  as  might  properly 
have  been  stated  in  a  in pplc mental  com. 
plaint. — EUis  v.  Witmer,  148  Cal.  628,  83 
Pae.  800. 

[b]  Where  there  was  a  stipulation  as  to  a 
rAcorded  map  of  the  "Pellissier  Tract,"  desig- 
nating with  certainty  the  property  referred 
to  in  the  aisessfflent,  it  is  to  be  taken  aa 
meaning  that  there  is  but  one  sucb  map,  and 
the  property  is  suiBeiently  Identified  by  mesne 
thereof.  It  was  permiBtible  to  show,  in  aid 
of  the  dSBcription,  that  it  was  in  fact  suffi- 
cient to  identify  the  land,  and  to  show  the 
recorded  map  of  that  tract  for  that  purpose, 
Baird  T.  Monroe,  150  Cal.  5S0,  80  Fac.  352. 

STBEET  KAILROADS. 


and  opmUaa  of  rsUroadi  or  tiuiw«T>  in  sUmU 
of  lncorpoTst«il  oltUi,  town*,  or  vlllagu,  on  th*  rar- 
faoa    or   (larstad,    dapitiud. 


riskts,  powers,  and  IUbllltl*>  tn  nipiet  at  (ruiti 
of  fnnclilwi  and  pnMlo  sU.  and  of  the  oamtroo- 
Umi  sad  BaloMnatu*  «f  tholr  roads  and  otlur  prop- 
•Ttj,  and  Uufr  ownstaUp  and  oonToraae*  thuMi, 
and  tlio  rl(Ua  and  UsbllltlM  of  thtlr  ttookboldars 
and  oneon;  and  alM  ilgbta,  dnttis,  snd  llablUtlta 
of  itroot  railroad  eompanlas  as  to  th*  pnbUo  aad 
aa  to  UdlTldaaU,  la  toapsst  of  ths  manacraitat  aad 
tbalr  roads,   otherwl**  than  la  thali 


I.  ESTABLISHMENT,       CONSTBDCTION 

AND  MAINTENANCE.  H  1-13, 

n,  BEQULATION    AND    OPBEATION,   |t 

14-25. 


S  2.    FranclUaeB  and  FrlvUeges  tn  Oeneiat 

[a]  A  provision  in  a  grant  of  a  street  rail- 
road franchise  requiring  the  grantee  to  form 


a  corporation  to  baild  and  operate  a  street 
railroad  and  to  cause  corporate  bonds  tc  be 
iaened  to  the  grantor  in  payment  for  the 
franchise,  is  not  contrary  to  public  policy  or 
of  such  effect  as  to  make  the  entire  contract 
void,— O'Sollivan  v.  Griffith,  153  Cal.  602,  95 
Pac,  873,  96  Pac.  323. 

[b]  The  right  to  nse  the  streets  of  a  city 
aa  a  wajr  npon  which  to  bnild  and  operate  a 
street  railroad  is  a  right  In  real  property,  an 
incorporeal  ho-editament. — O'SnJlivan  v.  Qrif. 
nth,  153  CaL  S02,  95  Pae.  873,  96  Pae.  323. 

S  <•    Nattua  and  Extant  of  Bl^t  to  UH  of 


[a]  One  walking  or  driving  in  a  public 
street  is  bound  to  nse  reasonable  care  to 
look  and  listen  as  be  goes,  so  as  to  avoid 
collisions  with  others  exercising  the  common 
privilege  of  using  the  street.  This  duty  is 
not  confined  to  persons  driving  upon,  or  about 
to  drive  upon,  a  street-ear  track.  It  rests 
alike  npon  every  person  while  in  a  public 
street,  and  is  aa  obligatory  npon  the  motor- 
man  propelline  a  ear  as  upon  the  footman, 
horseman,  or  driver.  A  street-car  cannot  go 
on  the  street  except  npon  its  rails,  and  henee 
It  has  the  better  right  to  that  space,  to  which 
others  must  yield  when  necessary,  but  other- 
wise its  rights  are  not  superior  to  that  of  any 
other  person  who  has  occasion  to  use  the 
street. — Scott  v.  San  Bernardino  Valley  Trae. 
tion  Co.,  152  Cal.  604,  93  Pao.  6T7. 

§  7.    Bights  of  Abutting  Owneia. 

[a]  A  complaint  in  an  action  by  an  abut- 
ting owner  to  enjoin  the  construction,  opera- 
tion, and  maintenance  of  a  double -track  street 
railroad  in  a  public  street  without  right, 
which  merely  alleges  as  a  resulting  injury 
that  "the  property  of  plaintiff  and  the  prop- 
erty rights  of  plaintiff  will  be  irreparably  in- 
jured and  damaged  in  this,  that  the  value 
of  said  property  will  be  greatly  diminished, 
free  access  in  and  to  said  property  will  be 
irreparably  injured,  and  the  rental  value  of 
said  property  will  be  greatly  and  perma- 
nently decreased" — without  stating  the  width 
of  the  street,  or  the  proiimity  of  the  tracks 
to  plaintiff's  property,  or  whether  any  em- 
bankment or  depression  will  be  created  pre- 
venting access  to  plaintiff's  property,  or  that 
the  operation  of  the  road  itself  will  affect 
him — 18  inauffleient,  and  a  general  demurrer 
thereto  was  properly  sustained. — City  Store 
T.  San  Jose-Los  Oatoa  etc.  By.  Co.,  ISO  CaL 
277,  88  Pac  077. 

n.    BEQULATION  AHD  OFEBATION. 

CABS    BEQDtBED    IN    OPERATION    O?    ROAD. 
Ain>  NEOLIOEHOB  IN  GENERAL,   }  16. 

COLLISIONS.  I  IT. 

INJURIES   TO   PERSONS   ON   OB  NEAB  TRACE. 

118. 
OONTRIBUTOBT  NEGLIGENCE  OP  PERSONS  IK- 

JURED,  I  IB. 
INJURY  AVOIDABLE  NOTWITHBTANDINO  OON- 

TRIBOTORT  NEGLIOENCE,  |  SI. 
AOnONB  FOR  INJURIES  IN  GENERAL,  |  2S. 
^—  TRIAL,   i  S4. 

TEKDICr.  JUItQUBNT  AND  BETIIW,  |  IS. 
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I  10.  Can  Boiitilrsd  In  Operfttlon  of  Boad, 
■nd  Hfl^lgonce  In  0«neraL 

[a]  The  operator  of  a  itreot  railwaj  ii  only 
required  to  use  ordinary  care  and  caution  in 
the  mana^emeDt  and  operation  of  its  cara  to 
avoid  inflicting  injury  upon  a  person  travel- 
ing upon  or  naing  tlie  street  upon  whleb  the 
cara  are  being  operated.  Ordinary  oare  is 
that  degree  of  care  which  a  parson  of  or- 
dinary pradenee  would  use  under  the  same 
or  similar  eirount stances.  The  standard  by 
which  such  degree  of  care  is  to  be  measured 
is  not  absolute,  but  varies  with  the  eircnm- 
stauces  attending  the  operation  of  the  ears, 
such  as  the  character  of  the  cars,  the  agency 
of  propulsion,  the  locality  in  which  they  are 
operated,  whether  in  the  country  or  in  a  city, 
whether  over  much -traveled  or  unfrequented 
streets,  and  the  posaibility  or  probability  at- 
tending their  operalion. — Hendsrson  v.  Loi 
Angeles  Traction  Co.,  150  Cal.  689,  89  Pac. 
976. 

[bj  A  foot-passenger  or  driver  of  a  horse, 
abont  to  cross  a  public  street  aloag  which 
street-cars  run,  has  a  right  to  expect  that 
those  in  charge  of  the  street-cars  will  operate 
tbem  in  the  manner  and  run  them  at  the 
speed  which  Is  cuBtomary  at  the  particular 
place,  and  that  they  will  give  the  usual  warn- 
ings and  signals,  and  take  the  usual  precau- 
tion to  avoid  injury  to  others;  and  the  rea- 
sonableness of  the  care  exercised  by  the  per- 
son so  crossing  must  be  measured  by  all  such 
conditions,  rights  and  circumstances.  tJnder 
the  circumstances  of  the  present  case,  the  rea- 
sonableness of  the  care  exercised  by  ths  plain- 
tiffs in  driving  across  the  street  in  front  of 
the  defendant's  ear,  was  a  question  for  the 
jury,  and  ita  verdict  for  the  plaintiffs,  based 
npoD  the  defendant's  negligence  in  the  opera- 
tion of  its  car,  is  held  supported  by  the  evi- 
dence,— Scott  V.  San  Bernardino  Valley  Trac- 
tion Co.,  152  Gal.  a04,  93  Pac.  677. 

§  17.    Oolllslona. 

[a]  At  the  time  of  the  accident  it  was  un- 
lawful to  propel  a  street-car  at  a  rate  ex- 
ceeding eigDt  miles  per  hour,  aud  a  speed  in 
excess  of  that  rate  constituted  negligence  as 
matter  of  law,  and  rendered  the  party  operat- 
ing the  car  liable  for  any  injury  caused  by 
such  excessive  rate. — Bresee  v.  Los  Angeles 
Traction  Co.,  149  Cal.  131,  8S  Fae.  1S2,  S  L. 
E.  A.,   N.  S.,  1059. 

[bl  Where  the  plaintiff  was  injured  by  a 
collision  resulting  from  the  concurring  negli- 
gence of  two  street  railway  companies,  the 
plaintiff  may  recover  against  either  or  both 
of  tbem,  and  the  rule  of  "the  last  clear  op- 
portunity to  avoid  the  injury"  is  inappli- 
cable, there  being  no  contributory  negligence, 
of  the  plaintiff.  In  sucb  case,  the  plaintiff, 
while  in  pursuit  of  her  rights  against  both 
defendants,  cannot  be  involved  in  a  litiga- 
tion to  determine  the  respective  rights  of 
the  defendants  as  against  each  other. — Cordi- 
ner  V.  Los  Angeles  Traction  Co.,  5  Cal.  App. 
400,  91  Pac.  436. 


§  IS.    Injnxlea  to  Feiaona  m  or  Near  Track. 

[a]  In  applying  the  principles  relating  to 
n^ligeuce,    contributory    or    otherwiae,    the 


courts  recognite  a  distinction  between  eases 
of  injuries  by  street  railroads  and  eases  of 
injuries  by  ordinary  steam  railroads  mc- 
ning  through  the  country  at  long  intervsls. 
The  question  of  what  is  ordinary  prodenes  a 
widely  different  in  the  two  eases. — Kramm  v. 
Stockton  Electric  E.  B,  Co.,  3  Cal.  App.  606, 
86  Pac.  738,  903. 

[b]  Deceased,  having  been  suddenly  placed 
in  great  peril,  while  standing  on  the  itreet- 
car  track,  by  the  rapid  approach  of  an  elec- 
tric car  without  warning,  was  not  required 
to  exercise  all  that  presence  of  mind  and 
watchfulness  which  are  required  of  a  csrsfnl 
and  prudent  man  under  ordinary  circoai- 
stances,  and  was  excusable  for  omitting  some 
precautions,  or  in  making  an  unwise  choin 
under  this  disturbing  influence. — Erauua  t. 
Stockton  Electric  B.  B.  Co.,  8  Cal.  App.  6IK, 
86  Pac.  738,  903. 

§  19.    Oontrlbntoiy  He(0igenc«    of    Fenm 
Injured. 

[a]  One  riding  or  walking  along  the  tnck 
of  a  street-railway  company  must  use  reason- 
able care  in  the  exercise  of  his  faculties  of 
sight  and  hearing  to  watch  and  listen  toi 
cars  going  in  either  direction.  A  failare  to 
hear  or  see  the  car  is  uot,  per  se,  proof  of 
negligence  in  all  cases.  Whether  such  exer- 
cise of  the  faculties  as,  under  all  the  ciicum- 
stances  of  the  case,  was  reasonable,  would 
have  averted  the  injury  is  a  question  of  fact. 
The  degree  of  vigilance  to  be  exercised  b.r 
the  person  on  the  track  is  to  be  determiBtil 
by  tne  jury,  and  uot  laid  down  as  matter  of 
law,  wherever  the  question  of  contributory 
negligence  ia  proper  to  be  submitted  to  the 
jury  at  all. — Hamlin  v.  Pacific  Electric  By. 
Co.,  ISO  Cal.  776,  89  Pac.  1109. 

[b]  One  about  to  drive  across  a  compsts- 
tively  crowded  street  of  a  city  cannot  be  hfW 
guilty  of  negtigenee,  as  matter  of  law,  in 
starting  to  drive  across  tbe  street  in  from  of 
a  street-car  which  he  saw  standing,  and  about 
to  start,  at  a  distance  of  about  fifty-nine  Utt 
from  the  point  where  he  must  cross  the  truk 
Scott  V.  San  Bernardino  Valley  Traction  Co, 
152  Cal.  604,  03  Pac.  677. 

§  21.    Injur     Avoidable     Notwitbatandliig 
OoDtrlbntoiy  NegUgsnca. 

[a]  It  ia  only  the  power  to  avoid  the  »«i- 
dent  after  actual  discovery  of  the  peril  of 
the  plaintiff  that  will  render  the  defeidiot 
liable,  notwithstanding  the  contributory  neg- 
ligence of  the  plaintiff;  and  neither  the  mere 
remissneas  of  the  motorman  in  failing  to  dis- 
cover tbe  peril  because  he  was  looking  back 
and  not  in  front  of  him,  nor  his  failare  lo 
ring  the  bell  or  to  give  other  notice,  if  rt- 
quired  to  do  so,  constituted  euch  negligen<« 
as  would  take  the  case  out  of  the  rule  that 
one  guilty  of  contributory  negligence  cannot 
recover. — Bennichsen  v.  Market  St,  By.  Co., 
149  Cal.  18,  84  Pac.  420. 

[b]  If  deceased  was  negligent,  and  tbe  mo- 
torman bad  the  last  clear  opportunity  to 
avoid  the  injury  by  stopping  the  car,  il  w" 
his  duty  to  do  BO. — Kramm  v.  Stockton  Elo<- 
tric  B.  B.  Co.,  8  CaL  App.  606,  86  Pae.  733, 
903. 
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S  23.    Aetlona  for  Injoriw  In  Oflnenl. 

[a]  Where  plaiotifF  was  injiired  tbrough  eol- 
luion  with  an  electric  car  with  a  cBTriage 
in  whteh  she  wag  riding  ai  guest  of  the 
driTer,  though  evidence  of  bis  previous  eaie- 
lera  habits  in  Bimilar  dansera,  if  connected 
with  eTideoee  of  her  knowledge  thereof,  was 
admiasible  on  the  question  for  the  jnry 
whether  she  exercised  ordinarv  care  in  keep- 
■ag  ■  lookoat  and  waroiog  the  driver  to  a 
prndent' course,  yet  this  rule  is  inapplicable 
to  evidenee  merely  of  the  driver's  previous 
habits  of  driving  with  loose  reins,  where  the 
accident  was  not  attrtbntable  thereto,  and  the 
court  had  large  discTetion  to  grant  a  new 
trial  for  the  improper  admission  of  such  evi- 
dence.— Bresee  ».  Los  Angeles  Traction  Co., 
149  Gal.  131,  85  Pae.  152,  5  L.  E.  A.,  N.  8., 
1059. 

[bj  The  granting  of  the  new  trial  was  also 
justified  by  an  improper  instruction  that  it 
was  not  negligence  on  the  part  of  the  motor- 
man  of  the  electric  car  "to  assume  that  a 
person  will  not  attempt  to  cross  the  track 
in  front  of  an  approaching  ear,  which  is  so 
near  as  to  render  a  collision  probable,"  where 
there  was  evidence  that  the  car  was  running 
at  a  high  speed  in  the  night-time,  and  in  the 
thickly  settled  portion  of  the  city,  and  the 
failure  of  those  in  the  carriage  to  perceive 
the  danger  might  be  entirely  due  to  the  ex- 
cessive speed  of  the  car,  and  to  their  inability 
in  the  darkness  to  detect  it,  and  to  compre- 
hend the  shortness  of  the  time  required  for 
the  car  to  reach  the  crossing. — Bresee  v.  Los 
Angeles  Traction  Co.,  149  Cal.  131,  83  Pac 
152,  SUB.  A.,  N.  S.,  1059. 

[c]  Evidenee  reviewed  and  held  sufRcient  to 
sustain  the  finding  that  the  motorman  in 
charge  of  a  ear  of  the  defendant  was  guilty 
of  negligence  in  increasing  the  speed  of  the 
ear  as  he  was  approaching  a  crossing,  when 
he  was  charged  with  knowledge  that  the 
plaintiff  was  about  to  cross  in  front  of  his 
car.— Brown  v.  Los  Angeles  By.  Co.,  2  CaL 
App.  eiS,  34  Pae.  362,  88  Pac.  1135. 

[d]  Where  the  complaint  charged  that  de- 
fendant, by  its  agents  and  servants,  "care- 
lessly and  negligently,  and  willfully  and  wan- 
tonly, ran  one  of  its  street-cars  upon,  knocked 
down,  ran  over  and  killed"  the  deceased,  a 
general  demurrer  thereto  was  properly  over- 
rated, there  being  no  special  demurrer  on  the 
eronnd  of  ambiguity.  There  may  be  care- 
lessness,  negligence,  willfulness  and  wanton- 
ness at  the  same  time;  though  it  is  not  neces- 
sary to  prove  them  ail  to  sustain  the  action 
merely  beeanse  the  manner  of  doing  the  act 
is  charged  in  the  conjunctive.  The  plaintiff 
may  show  under  the  complaint  what  hap- 
pened, and  recover  accordingly. — Kramm  v. 
Stockton  Electric  B.  B.  Co.,  3  Cal.  App.  SOa, 
86  Pac.  738,  003. 

[e]  In  an  action  to  recover  for  the  death  of 
a  person  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant,  in  which  the 
negligence  was  denied  and  the  contributory 
negligence  of  the  deceased  was  put  in  issue, 
it  is  held  that,  notwithstanding  a  conflict  in 
the  evidence,  there  is  sufficient  evidence  to 
sustain  the  flndings  that  the  defendant  was 
■tot  gnilty  of  Begligence,  and  that  the  de- 


ceased was  guilty  of  contributory  negligence. 
Eiggins  V.  Los  Angeles  By.  Co.,  G  Cal.  App. 
748,  91  Pac.  344. 

S  24.    Trial. 

(a]  In  an  action  by  ■  young  girl,  through 
her  guardian  ad  litem,  for  injuries  received 
from  eollisiou  with  a  street-csr,  where  there 
is  aneontradicted  evidence  that  the  motor- 
man  did  not  see  the  plaintiff  until  after  the 
accident,  and  did  not  know  of  her  peril,  it 
was  error  to  instruct  the  jury  that  even 
though  she  or  her  parents  were  guilty  of  con- 
tributory negligence,  still  she  was  entitled 
to  recover,  "if,  by  reason  of  negligence  on 
his  part,  the  motorman  failed  to  avoid  the 
accident." — Bennichsen  t.  Market  St.  By.  Co., 
149  Cal.  18,  84  Pac.  420. 

fb]  Due  care  would  require  the  motorman, 
if  running  at  a  dangerous  rata  of  speed,  nn- 
der  the  circumstances  in  evidence,  to  antici- 
pate the  probability  that  persons  might  at- 
tempt to  cross  the  track  without  apparent 
danger,  the  reality  of  which  reasonably  arose 
from  his  own  gross  carelessness;  and  it  should 
have  been  left  for  the  jury  to  say  whether 
or  not  bis  speed  was  so  great  that  he  should 
have  assumed  that  persons  might  ignorantly 
attempt  to  cross  the  track  so  near  as  to  make 
a  collision  probable. — Bresee  v.  Los  Angeles 
Traction  Co,,  149  Cal.  131,  8S  Pac.  152,  5  L. 
B.  A.,  N.  S.,  1059. 

[e]  The  granting  of  the  new  trial  was  fur- 
ther justified  by  an  improper  instruction  as 
to  proiimate  cause,  which  implied  a  fact 
not  physically  possible,  and  assumed  that  if 
the  injuries  would  have  resulted  from  tho 
collision  had  the  speed  been  less  than  eight 
miles  per  hour,  any  excess  of  speed  above 
that  rate  was  not  a  proximate  cause  of  the 
collision,  and  could  not  render  the  defendants 
liable.  In  such  case,  whatever  additional  in- 
jury was  due  to  the  excessive  rate  was  an 
injury  proximately  caused  by  the  defendants' 
neeligence  and  would  render  the  defendants 
liable  therefor  In  the  absence  of  plaintiff's 
eontributory  negligence. — Bresee  v.  Los  An- 
geles Traction  Co.,  149  Cal.  131,  8S  Pac.  153, 
5  L.  B.  A.,  N.  a,  1059. 

[d]  In  an  action  against  a  street  railway 
company  to  recover  damages  for  personal  in- 
juries resuUins  from  a  collision  between  a 
wagon  in  which  the  plaintiff  was  sitting  and 
an  electric  car  operated  by  the  defendant,  it 
is  proper  to  instruct  the  jury  that  "in  de- 
termining whether  or  not  the  plaintiff  was- 
negligent  you  should  consider  whether  or  not 
under  all  the  circumstances  of  the  case  it  was 
bis  duty,  using  ordinary  care  for  his  own 
safety,  to  have  jumped  from  the  wagon." 
Such  instruction  leaves  the  question  of  the 
plaintiff's  negligence  to  be  determined  from 
all  the  circumstances  in  the  case,  and,  if 
given,  renders  without  prejudice  the  refusal 
to  give  an  instruction  requested  by  the  plain- 
tiff which  referred  more  particularly  to  the 
circumstances  to  be  considered  by  the  plain- 
tiff in  determining  whether  ha  should  have 
left  the  wagon  or  not,  where  the  circum- 
stances were  such  as  jurors  would  naturally 
take  into  consideration  whether  their  atten- 
tion was  called  to  them  or  not, — Henderson 
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[e]  Tha  pl&intiff  tendered  an  fnitrnetion 
which  in  effect  informed  the  Jury  a*  to  tha 
care  to  be  exercised  bj  the  defeDdant  in  the 
ordinary  operatioo  of  its  c&rs,  and  that  it 
would  be  liable  to  plaintiff  for  iajury  result- 
ing to  him  by  reason  of  it*  negligence,  "and 
not  by  Teuton  of  hit  own  negligence."  Tha 
court  gave  tha  instruction  ai  tendered,  snb- 
■tituting  for  the  it&licized  words  the  follow- 
ing: "unless  yon  find  tb&t  the  plaintiff  was 
negligent  and  that  such  negligence  contrib- 
uted to  sucb  injury."  Held,  that  the  instruc- 
tion waa  not  intended  as  a  itAtement  of  the 
doctrine  of  the  "last  clear  chance,"  and  that 
tha  omission  of  the  word  "proximately"  be- 
fore the  word  "contributed"  in  the  substi- 
tuted clanss  did  not  render  it  erroneous, 
where  other  instructions  clear  It  stated  the 
rule  as  to  the  duty  of  the  employees  of  the 
defendant  to  avail  themselves  of  the  last 
clear  opportunity  to  avoid  injuring  the  plain- 
tiff after  discovering  his  peril,  ev«n  though 
such  perU  was  occasioned  by  his  own  con- 
tribntory  negligence. — Henderson  v.  Los  An- 
geles Traction  Co.,  150  Cal.  689,  89  Pac.  I>7B. 

[f^  Where  all  the  evidence  showed  that  the 
plaintiff  had  been  riding  alone  or  upon  tha 
track  for  a  block  and  a  half  oefore  he  was 
struck  by  the  defendant's  car,  it  is  imma- 
terial whether  he  had  exercised  due  care  at 
tha  time  he  started  to  ride  along  the  street; 
and  an  instruction  that  the  law  presomes,  in 
the  sbsenea  of  evidence  to  the  contrary,  that 
he  looked  and  listened  to  sseertain  whether 
a  car  was  approaching  from  the  rear,  before 

fetting  upon  the  track,  is  properly  refused  as 
eing  inapplicable  to  the  facts. — Hsmlin  v. 
Pacific  Electric  By.  Co.,  ISO  Cal.  776,  8&  Pas. 
HOB. 


t  as  to  the  law  of  the  "last  clear  ehsnee" 
doctrine,  is  not  erroneoas,  if  the  instructions 
taken  as  a  whole  fully  charged  the  jury  as 
to  that  doctrine. — Hamlin  v.  Pacific  Electric 
By.  Co.,  150  CaL  778,  89  Pae.  1109. 


-B'" 


t  error  to  charge  the  jury  that 
"If  yon  find  from  the  evidence  that  the 
niotorman  in  charge  of  defendant's  car,  when 
about  a  block  away  from  the  point  of  the 
accident,  sen  the  plaintiff  riding  apon  hi* 
bicycle  between  the  inner  rails  of  the  defend- 
ant's east -and- west  tracks,  and  far  enough 
awa^  from  the  track  on  which  he  was  pro- 
pelling his  car  so  thst  his  said  car  could  bBv« 
passed  the  said  plaintiff  safely,  and  that  he 
gave  warning  of  his  approach,  and  that  the 
front  of  Ms  car  did  pass  the  plaintiff,  and 
that  the  plaintiff  then,  either  through  excite- 
ment or  otherwise,  lost  his  balance,  veered  in 
toward  the  car,  and  that  tha  bind  step  of 
said  car  struck  plaintiff,  and  that  the  said 
car  was  traveling  upon  s  straight  track  at 
the  time  of  the  accident,  then  I  charge  you 
that  your  verdict  must  be  (or  the  defendant," 
when  there  was  evidence  which,  if  believed 
by  the  jury,  sostsined  each  element  of  the 
hypothesis  stated  in  the  instruction. — Hamlin 


[i]  In  an  action  by  one  riding  a  bicycle 
along  the  track  of  a  street  railway,  to  re- 
cover for  personal  injuries  inflicted  by  a  (si 
of  the  defendant,  an  instruction  to  the  jsiy 
which  required  the  exercise  by  the  plsintiif 
of  a  greater  degree  of  care  than  the  law  de- 
manded is  without  prejudice,  snd  will  sot 
warrant  a  reversal  of  a  judgment  for  the  de- 
fendant, when  the  undisputed  evidence  cm- 
tained  in  the  record  on  appeal  showed  that 
the  plaintiff's  conduct  while  so  riding  wss  m 
lacking  in  every  element  of  proper  care  for 
his  own  safety  that  the  court  would  have 
been  bound  to  set  aside  any  verdict  hssej 
noon  a  finding  that  ha  had  not  been  guilty 
of  eontributory  negligence. — Hamlin  v.  Pi- 
ciflc  Electric  By.  Co.,  ISO  Cal.  776,  89  Fie. 

iioe. 

[j]  In  an  action  against  a  street  railway 
company,  to  recover  damages  for  personal  is- 
juries  resulting  from  a  collision,  where  the 
court,  at  tha  request  of  the  defendants,  in- 
structs tha  jury  that  "if  they  found  trim 
the  evidence  that  defendant's  employees  is 
charge  of  the  car  at  the  time  of  the  eollisjon, 
as  soon  as  they  discovered  tbs  dangerSBi 
position  of  plaintiffs,  used  ordinary  care  to 
prevent  the  collision,  the  defendant  would  not 
be  liable  for  the  result  of  any  collision  «Meh 
might  have  been  prevented  if  such  employee! 
had  been  posseseed  at  that  time  of  other 
appliances  for  preventing  the  collision  which 
they  did  not  poBseas,"  it  was  not  error  for 
the  court  to  add,  of  it*  own  motion,  the  fol- 
lowing, "Unless  a  mere  running  of  the  esr 
without  having  it  provided  with  such  addi- 
tional appliances,  if  there  were  any,  would  ia 
itself  have  amounted  to  wanton  and  reckless 
conduct,  on  the  part  of  the  defendant." — 
Scott  V.  San  Bornardino  Valley  Traction  Ok, 
152  Cal.  604,  93  Pac.  677. 

[k]  The  Question  whether  or  not  the  driTct, 
In  turning  nis  buggy  while  crossing  the  track, 
exercised  ordinary  prudence  in  failing  to  leu 
forward  and  look  toward  the  car  to  tee  if  it 
was  approaching  before  he  was  so  far  tamed 
as  to  OS  able  to  see  it  from  his  position  in 
the  bng^,  was  for  the  jury  to  neeide. — Beatt 
V.  San  Bernardino  Valley  Traction  Co.,  IS! 
Cal.  eoi,  93  Pao.  677. 

[1]  In  an  action  (or  death  caused  by  negli- 
gence of  a  street  railroad  company,  a  notian 
for  a  nonsuit  for  contributory  negligence  of 
the  deceased  admits  plaintiCTs  evidence,  and 
every  deducible  inference  of  fact  therefrom, 
and  such  evidence  must  be  viewed  most 
strongly  against  the  defendant,  and  most 
favorabl<r  to  the  plaintiff,  without  regard  ta 
the  credibility  of  plaintiff's  witnesses,  or  con- 
flict between  them  as  to  the  facts;  and  where 
there  is  some  evidence  tending  to  snstaln  the 
action,  and  where  the  questions  as  to  the 
reasonableness  of  the  efforts  of  the  deceased 
to  escape  injury,  after  the  discovery  of  his 
danger,  and  as  to  wanton  negligence  of  tke 
defendant  in  falling  to  avoid  the  accident 
after  the  discovery  of  the  peril  of  deceased, 
were  questions  of  (act,  which  should  have 
been  submitted  to  the  jury  upon  plaintilTi 
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evidence,  tlie  motion  for  a  nonsnit  was  lm> 
properly  gracted. — Kramm  t.  Stockton  Elec- 
trie  B.  B.  Co.,  3  CbI.  App.  606,  8S  Fac  738, 
SOS. 

§  25.    Verdict,  Judgment  uid  Bevlev. 

[a]  Conceding  that  the  failure  of  the  driver 
to  observe  the  car  standing  ready  to  start, 
was  negliganee,  attU  the  juty  might  have 
found  that,  even  if  be  had  seen  the  ear,  it 
was  not  negligence  for  him  to  attempt  to 
croas  in  front  of  it,  and  that  his  negligent 
failure  to  perceive  it  did  not  contribute  to 
the  injury;  and  in  support  of  a  verdict  for 
each  driver,  it  will  be  assumed  on  appeal,  that 
the  jury  took  that  view. — Scott  v.  San  Ber- 
nardino VaUey  Traction  Co.,  152  Cal.  604,  93 
Pac.  677. 

[b]  Where  five  witnesses  had  testified  that 
the  ear  was  running  at  a  speed  Dot  to  ezeeed 
eight  miles  per  hoar,  supposing,  without  hold- 
ing, that  objections  Bustained  to  two  other 
witneaieB  as  not  experts,  who  were  asked  as 
to  the  speed  of  the  car,  one  of  whom  testified 
that   it   was   running  thirty   miles   per   hour, 

in  view  of  the  evidence  as  to 


SUBBOGATION. 

Indade  ntsUtallon  In  pise*  of  ereOttora,  and 
■nceaulan  to  crxUtor*'  ililiti  and  ramtdlsi,  of  p«r- 
sons  paying  dstit*  for  vhlch  tbaj  wait  not  prlmuUr 
llatU,  wbHIisr  ps^snt  'bt  In  pornanca  of  an  igisa- 
msnt  far  iniih  iDbitltntion.  er  for  tb*  protection  of 
UiB  intareit  of  Uia  ptrgoD  mstJng  It;  and  rlgbts, 
llabUitlos,  snd  ismadisi  at  partlss  In  nspsct  et 
sncb   rabrogstlon. 

S  2.    FarUM  BntlUed  la  Oeuertl. 

[a]  Held,  that  no  claim  of  subrogation  by 
the  mortgagee  to  the  rights  of  a  prior  mort- 
gagor is  involved  in  the  case,  as  presented, 
under  the  pleadings,  and  that  no  such  claim 
was  asserted  in  the  foreclosnre  suit,  or  in 
this  suit,  and  it  constitues  no  bar  to  a  jadg- 
ment  enforcing  the  trust,  nor  a  defense  to 
the  eroBS-coinpfaint,  aa  the  pleadings  stand. — 
Moultrie  v.  Wright,  154  Cal.  520,  98  Pao.  257. 

[b]  Where,  upon  foreclosure  of  the  junior 
mortgage,  tne  redemption  era  from  the  prior 
mortgage,  made  defendants,  do  not  allege  or 
prove  that  they  became  mecessors  in  interest 
for  the  purposes  of  such  redemption,  of  the 
nine-twentieths  interest  included  in  the  junior 
mortgage,  prior  to  the  deed  thereof  to  the 
mortgagor,  which  was  on  record  before  any 
redempLion  proceedings  were  begun,  and  the 
court  found  that  that  interest  was  included 
in  the  junior  mortgage  and  was  discharged 
from  the  !ien  of  the  prior  mortgage  by  pay- 
ment of  the  debt,  and  no  want  of  equity  is 
shown  in  such  prior  deed,  the  equitsble  prin- 
ciple of  subrogation  cannot  be  invoked  by 
such  defendants. — Wemple  v.  Yosemite  Gold 
Min.  Co.,  4  Cal.  App.  78,  87  Pae.  280. 

[c]  The  new  owner  having  paid  oO  a  mort- 
gage on  the  property,  which  existed  prior  to 
the  docketing  of  the  judgment,  eqnity  would 
treat  liim  at  aaaignee  of  that  mortgage,  if 


,  to  protect  his  interests  against  the 

judgment  lien. — Huff  v.  Sweetser,  8  CaL  App. 
6SS,  97  Pae.  70S. 

SUBS0BIPTION& 

ladDd*  pramlua  In  wrlUng  bj  on*  or  mors  pat' 
sou  to  eontrlbat*  monaj  or  otbai  pioparty  sbso- 
lntal7  or  condlUonallj,  for  parpoisi  of  a  obuitsbla, 
•dnutloBsL  nllfloiii,  or  atbar  pnbllo  aatnta;  so- 
ecptuice  of  aneb  promlHS  and  paiformanes  of  con- 
dJtIona  tbanof,  sad  rlshtt  and  ll«bUltl»  of  tba 
partlaa   tbsranpon;    snd   sctlona   on   tncb   anbscrlp- 


§  4.    Oonstrnction  and  OparatloiL 

[a]  The  bank  to  which  each  aubseriptitm 
was  made  payable,  and  which  became,  by  the 
terms  of  toe  subscription,  the  trustee  of  an 
express  trust,  is  the  only  party  authorized  to 
collect  an  unpaid  sabscription,  and  to  sue 
for  its  enforcement. — lios  Angeles  National 
Bank  v.  Vance,  9  Cal.  App.  57,  98  Pac.  53. 

[b]  A  subscription  by  several  persons  of 
the  sum  set  opposite  to  their  respeetiva 
names,  in  eonsideration  of  the  benefits  re- 
sulting to  them  from  the  location  of  a  fed- 
eral building  upon  property  described,  to  be 
paid  to  the  plaintiff  bank  as  trustee  for  the 
owners  of  sueh  property,  npon  the  aeeeptanee 
by  the  proper  officers  of  the  United  States 
government  of  such  location,  to  be  paid  to 
such  oirnere  in  consideration  of  deeds  to  the 
United  States  government,  does  not  create  a 
joint  or  joint  and  several  obligation;  but  the 
obligation  of  each  subscriber  is  distinct  and 
several  for  the  sum  opposite  to  his  name.— 
Los  Angeles  National  Bank  v.  Vance,  9  Cal. 
App.  67,  93  Pac  58. 

[e]  Though  the  liability  of  each  subseriber 
cannot  ezeeed  the  amoant  subscribed,  yet  it 
may  be  proportionately  reduced,  when  it  ap- 
pears that  the  whole  amount  subscribed  was 
m  excess  of  that  required,  and  that  the  loca- 
tion of  the  building  was  secured  by  the  ex- 
penditure of  eighty-one  per  cent  of  the 
amount  subscribed. — Los  Angeles  National 
Bank  V.  Vance,  9  Cal.  App.  S7,  93  Pac.  S8. 

[d]  The  rules  that  performance  of  an  obli- 
gation by  one  of  several  persons  jointly  lia- 
ble extinguishes  the  whole  liability,  and  that 
contribution  may  be  allowed  when  a  party 
to  a  joint  or  joint  and  several  obMgation  paya 
more  than  his  share,  have  no  application  to 
a  several  and  distinct  subscription,  where- 
upon payment  by  others  cannot  extinguish 
an  unpaid  subscription  nor  can  a  failure  to 
pay  one  subscription  enlarge  the  liability 
upon  another,  nor  can  any  contribution  be  al- 
lowed in  favor  of  any  who  have  paid  their 
subscriptions  against  those  who  have  not  paid 
theirs. — Los  Angeles  National  Bank  v.  Vance, 
9  Cal.  App.  67,  98  Pae.  58. 

TAXATION. 

InelDd*  azsctlen  of  isiular  contrlbntiaiis  from  par- 
sons or  propeitT  tor  snpport  of  tb<  ■oTenmant  la 
sanaral,  and  mora  pijtlenlailr.  sncb  contrlbntions 
Impoud  br  antborltr  of  stata  laglilatnraa ;  natora, 
•ztsnt.  and  dalegstlan  of  tb«  power  t"  '~  ■"  — 
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lac  th*T«to;  vbkt  pamn*  uid  propntr  an  nblaet 
b)  tauUDD,  and  •iwnptloni  UuittcDm;  fai  what  niai 
or  pnrpoMi  th*  pewa  to  tax  mar  Im  azarelMd ;  lary, 
ajuumam;  llan,  eallactlon,  and  parnsat  of  tana, 
and  ramcdiM  foi  wrDiHaiu  taxation:  torlaitiiraa  and 
panaltlea  for  (allnr*  to  oomplr  with  tax  lain;  taloa 
of  pnjpartj  toi  nonpaTmant  of  taxti;  radamption 
from  tax  lalu,  and  ricUi  and  tttlaa  of  porcluuara 
at  aoeh  aalaa;  and  dlipoiltlon  of  prooaada  of  tasa*. 
1.  NATURE       AND  EXTENT       OP 

POWER,   iS   l-ll. 
n.     CONSTITUTIONAL  BEQUIRE- 

MENTS  AND  BBSTBICTIONS,   SI 

12-17. 
in.  LIABILITY    OP      PEE80N8      AND 

PBOPEETY,  St  18-40. 

A.  PrlvatA  Persona  mod  Property,  ft 

18-28. 

B.  Corporations  and  Corporat«  Stock 

and  Property,  ft  26-34. 
B.  Exemptiana,   ft   37-46. 
IV.  PLACE  OP  TAXATION,  If  47-55. 
.T.  LEVT   AND   ASSESSMENT,   ff   3^ 
103. 

B.  Asseasors  and  Proceedings  for  Aj- 

Eeasment,  f  61-66. 

C.  Mode   of   AsaeBsmeDt  is   Oeneral, 

ft  67-75. 

D.  Mode  of  Aaaetsmsnt  of  Corporato 

Stock,  Property  or  Beeeipti,  ft 
76-79. 

E.  AMesameDt-Tolla  or  Book*,  ff  SO- 

94. 

F.  Equalization,  Beview,  Correetioo, 

or  Setting  Aside  of  ABsegament, 
tf  B5-103. 
TI.  LIEN  AND  PBIOBITT,  ft  104-108. 
Vn.  PAYMENT  AND    BEFUNDINQ    OB 
BECOVEBY     OF    TAX     PAID,    ft 
lOft-119. 
VUL  COLLECTION  AND  ENPOBCBMENT 
AGAINST   PERSONS   AND    PEOP- 
EBTY,  ff  120-153. 
A.  Collectors    and    Proceedings    fat 

Collection,  ft   120-1E9. 
C.    Bemedias  for   Wrongful  Enforce- 
ment, ff  149-1S3. 
H.  SALE    OF    LAND    FOB    NONPAY- 
MENT OP  TAX,  ft  154-168. 

X.  BEDEMPTION  FBOM  TAX  SALE,  tl 

168-176. 

XI.  TAX  TITLES,  ff  177-201. 

A.  Title  and  Bights  of  Purchaser  at 

Tax  Sale,  is  177-180. 

B.  Tax  Deeds,  ff  1S1-19S. 

C.  Actions  to  Confirm  or  Try  Title, 

ft   196-199. 
Xm.  LEGACY       AND         INHEEITANCB 

TAXES,  ft  203-206. 
ZrV.  DISPOSITION     OP     TAXES       COL- 
LECTED      AND       FAILUBE      OP 
LOCAL   AUTHORITIES     TO     COL- 
LECT, ff  207-210. 

L     HATUBE   AND   EXTENT   OF   FOWES, 

NATURE  0?  TASKS,  t  1. 

POW£B    OP     STATE— NATIONAL    BANKS    AND 

natiosaij  bane  shakes,  I  1. 


—  DISCItlUINATIOII  BETWEEN  ffAHOSAL 
BANK  SHABES  AND  OTHEB  UONBYBS 
CAPITAL,   19. 

§  L    NatOM  of  Taxes. 

[a]  Wkile  in  the  broad  sense  of  tbs  term 
the  word  "tax"  may  be  construed  to  include 
special  assessments  made  to  pay  for  improTe- 
nients  upon  streets  or  for  the  opening  there- 
of, yet  such  is  not  the  ordinary  and  nsaal 
meaning  of  the  word.  In  the  ordinary  coaise 
of  basiness,  particularly  among  real  eatale 
dealers,  that  word  is  used  to  refer  to  oidia- 
ary  taxes  assessed  npon  property  for  state, 
county,  or  city  purposes,  and  not  to  desig- 
nate street  assessments  for  public  improve- 
ments.— AldersoD  t.  Houston,  154  Gal.  1,  Vt 
Pae.  8S4. 

[b]  A  tax  is  doa  immediately  after  it  ii 
levied,  within  the  rule  that  distribution 
must  not  be  msde  until  all  taxes  due  from 
the  estate  are  paid. — Estate  of  Whartenby, 
2  Cof.  Pro.  Dec.  509. 


[a]  The  interjpretation  of  the  constitution 
and  laws  of  this  state  by  this  court  ie  rec- 
ognized by  the  decisions  of  tbe  federal  courts 
as  conclusive  and  binding  upon  the  supreme 
court  of  the  United  States  and  all  federal 
courts;  and  there  is  nothing  in  tbe  decisions 
of  tbe  supreme  court  of  tbe  United  States  ts 
preclude  this  court  from  holding  that,  under 
the  constitution  and  taws  of  this  state,  tbs 
assessing  officers  are  compelled,  in  their  valu- 
ation of  the  property  of  state  banks  and 
Other  state  moneyed  corporations,  to  include 
all  those  elements  of  value  which  would  be 
embraced  in  an  assessment  of  the  sbarci  of 
stock  therein.— Crocker  v.  Scott,  149  C»L 
575,  87  Pac.  102. 


§9. 


-  Dlscrimlitatlon  Botveen  Natlonsl 


Bank  Shares  and  Other  Monayetf  OapltsL 
[a]  Under  the  decisions  of  the  federal 
courts,  tbe  mere  fact  that  the  shares  of  stock 
in  state  banks  and  state  moneyed  eorpori- 
tiona  are  not  permitted  to  be  aasessed  in  this 
state,  is  not  sufficient  to  show  a  discrimiua- 
tiou  in  the  assessment  and  taxation  of  shares 
of  stock  in  national  banks,  provided  a  dilfe^ 
ent  method  adopted,  by  the  state  for  the  as- 
sessment and  taxation  of  such  state  cor- 
porations, aecomptishes  the  inclusion  in  tbs 
assessment  of  the  property  of  said  stats  cor- 
porations of  all  tbe  elements  which  are  em- 
braced in  tbe  assessment  of  shares  of  stock 
in  national  banks  to  the  holders  thereof.— 
Crocker  t.  Scott,  140  CaL  575,  87  Pac  102. 


S  14.    Doaldtt  Tazatioii. 

[a]  Constitution,  article  13,  section  1,  pro- 
vides that  bonds  in  proportion  to  value  to 
be  ascertained,  as  provided  by  law,  shall  b« 
subject  to  taxation.  Section  4  declares  thst 
a  mortgage  'or  tbe  purpose  of  taxation  shall 
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b«  deemed  ut  Interest  in  the  propeit7  afFeeted 
thereby,  except  as  to  railroads  and  other 
qoaai-publio  corporations,  the  valne  of  the 
propertj'  of  which,  leas  the  valne  of  aecurit^ 
for  debts,  shall  be  taied  to  the  owner  of 
the  propertj,  and  the  valne  of  sneh  secaritie* 
shall  be  taxed  to  the  owner  thereof  in  the 
county  in  which  the  property  affected  thereby 
IB  situated.  Section  10  provides  tbat  tlie 
property  of  railroads  operated  in  more  than 
one  county  sball  be  asgeBsed  by  the  State 
Board  of  Equalization  at  their  actual  value. 
A  railroad  running  through  several  counties 
vas  asses  Bed  for  taxation  at  its  fall  cash 
value,  without  deduction  of  debts  secured  by 
mortgage  thereon.  Held,  that  the  bonds  of 
such  railroad  are  not  assessable  for  taxation 
to  the  owner,  as  the  mortgage  security  there- 
for is  asseseed  as  an  interest  in  the  prop- 
erty, and  the  effect  of  sach  assessment  would 
be  to  tax  same  property  twice, — Pichoir  Es- 
tate, 12S  Cal.  eiS,  61  Pac.  1130. 

§  22.    CTredits,  Inrestments  uid  Becorltlea  Im 

QeneraL 
[a]  Checks  or  orders  drawn  on  the  treasurer 
or  assistant  treasurer  of  the  United  States 
are  subject  to  taxation  by  state  and  munici- 
pal authorities,  as  "solvent  credits"  of  the 
bolder.— Hlbernia  Sav.  &  L.  Soc.  v.  San  Fran- 
cisco, 139  Cal.  20S,  96  Am.  St.  Ken.  100,  J2 
Pac.  920,  5  L.  B.  A.,  N.  a,  608. 


A.  PErVATE  PEBS0N8  AND  PEOPEETT. 

OWNERSHIP  OS  P0S8E88IOS  OP  PBOPEBTT 
AND  PERSONS  TO  WHOM  TAXABLE — 
PROPERTY  IN  HANDS  OP  TBUSTEH. 
BAILEE  OB  AQ£NT,  t  2S. 

SITUS  OP  PROPERTY.  |  ST. 

S  26.  Ownanhip  or  Posieeslon  of  pTOperty 
and  Persona  to  Wliom  Taxable — Property 
Im  Hands  of  TruatAe,  Bailee  oi  Agent. 
[a]  Money  beld  in  escrow  by  a  title  guar- 
anty and  tnist  company,  as  agent  or  trustee 
for  the  owners  and  purchasers  of  varioas 
tracts  of  land  whose  title  it  had  been  em- 
ployed to  pass  upon,  to  be  paid  to  the  owneri 
or  returned  to  the  ]>urehasers,  with  deduction 
of  charges,  according  to  the  i^esnlt  of  tha 
search,  and  deposited  by  it  in  a  corotnercial 
bank,  was  properly  assessable  for  taxation  to 
SDcb  company  alone,  in  the  absence  of  in- 
fonnation  to  the  assessor  of  the  names  of  the 
beneficiaries  or  various  parties  Interested  in 
the  fund. — Title  Guaranty  etc.  Co,  v.  Conoty 
of  Los  Angeles,  3  Cal.  App.  619,  86  Pac.  £44. 

§  27.    Situs  of  PropeTty, 

[a]  Where  a  sea-going  vessel  has  levers] 
owners  only  the  usual  residence  of  the  man- 
aging owner  determines  the  "borne  port," 
and  the  residence  of  the  other  owners,  and 
the  amonnt  of  the  interest  of  the  managing 
owner  in  the  vessel,  are  immaterial.— Olson 
V.  San  Frnncisco,  148  Cal.  SO,  113  Am.  St. 
Bep.  191,  82  Pac.  850,  2  L.  B.  A.,  N.  S.,  197. 


S  31.    Coital,  Stock  and  Bonds. 

[a]  Under  the  provisions  of  the  state  con- 
stitution, declaring  that  all  property  in  tbe 
state,  not  exempt  under  tbe  taws  of  the 
United  States,  shall  be  taxed  in  proportion 
to  its  value,  to  be  ascertained  as  provided 
by  law,  and  that  the  word  "property"  in- 
cludes shares  of  stock,  and  sections  3617  and 
S627  of  the  Political  Code,  it  is  the  duty  of 
the  aaseiaor  to  assess  shares  of  stock  in  cor- 

S orations  organized  under  the  laws  of  Call- 
arnia  A  their  full  value,  unless  there  is 
something  in  tbe  provisions  of  such  code 
which  exempts  them  from  such  taxation. — 
Chesebrough  v.  City  and  County  of  San 
Francisco,   153  Cal.  559,  96  Pac.  288, 

D.    EXEMPTIONS. 
coNSTrrnrroNAL  peovision.  1 8». 

OONSTRDOTION  AND  OPERATION  OP  EXEMP- 
TION LAWS  IN  OENERAL,   I  40. 

POOPERTY  OF  OB  BONDS  OB  SECDBITISa  IS- 
SUED BY  UNITED  STATES.  |  «3. 

§  39.    Conatitntlonat  Fiovlslon. 

[a]  Under  the  constitution  of  1879,  specifi- 
cally requiring  the  assessment  and  taxation 
of  shares  of  stock,  an  assessment  thereof  ac- 
cording to  the  market  value  as  required  by 
law,  would  include  every  elemeut  entering 
into  and  giving  value  to  the  shares;  and  the 
decision  of  this  court  in  Burke  v.  Badlam,  57 
CaJ.  594,  sustaining  the  coDStitutionatity  of 
section  S606  of  the  Political  Code,  exempting 
such  shares  from  taxation,  rests  solely  upon 
the  consideration  that  by  the  taxation  of 
the  entire  property  of  the  corporation,  in- 
cluding its  franchise,  every  element  giving 
value  to  its  shares  was  included,  and  that  to 
tax  the  shares  besides  would  be  double  tax- 
ation, not  contemplated  by  the  constitution 
or  laws.  This  construction  of  the  constitu- 
tion and  laws  has  been  for  more  than  twenty- 
five  years  the  only  warrant  for  the  enforce- 
ment of  the  statute  exempting  the  assessment 
of  shares  of  stock  in  state  corporations. — 
Crocker  v.  Scott,  149  Cal.  575,  87  Pac.  102. 


{a]  The  rule  favoring  a  strict  eonstruetion 
a  taxing  law,  extends  also  to  exemptions, 
as  well  as  to  impositions,  and  there  should 
be  a  strict  construction  against  an  exemp- 
tion which  wonld  yield  absurd,  unequal,  and 
nnjaat  resnlts.— Estate  of  Bull,  153  Cal.  715, 
96  Pae.  360. 

§  42.  Property  of  or  Bonds  or  Becnrltiea 
lasned  by  United  States, 
[a]  Cheeks  and  orders  drawn  on  the  treas- 
nrer  or  assistant  treasurer  of  th«  United 
States,  payable  on  demand,  as  a  mode  of 
paying  an  obligation  of  the  United  States, 
are  not  exempt  from  taxation  nnder  the  fed- 
eral or  state  constitution. — Hibernia  Sav.  & 
L.  Soo.  V.  San  Francisco,  139  Cal.  205,  9Q  Am. 
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St.  Bep.  100,  72  Fae.  020,  S  L.  B.  A.,  N.  S., 

eos. 

IT.    PLACE  OF  TAXATION. 

MATDBS  OF  FROPEBTT  IN  QENEBAL,  i  «P. 
VESSELS.  tSSH. 

CORPORATIONS  AND  OOBFORATE  STOCK  AND 
PROPERTY,  I  6S. 

$  40.    Natora  of  Property  In  a«nBr»L 

[a]  Tbe  aiseaBment  of  a  eanaJ  situated  In 
more  thaii  one  school  district,  and  also  in 
more  than  one  road  distiiet,  which  doea  not 
■how  in  what  BChool  district*  and  road  dii- 
tricts  it  was  thns  situated,  and  in  which  the 
respective  parts  of  tbe  canal  situated  in  the 
respective  road  districts  were  not  separately 
assessed  or  otherwise  designated,  so  that  tbe 
tax  due  in  each  district  could  bs  ascertained 
therefrom,  u  invalid,  and  -the  tax  levied 
thereon  is  void. — Kern  Valley  Water  Co.  v. 
County  of  Eern,  150  Cal.  801,  90  Pae.  121. 


S  62y,. 

[b]  A  sea'going  vewel  engaged  in  foreign  or 
interstate  commerce,  though  constructed  in 
tbe  state  of  Washington  and  temporarily  reg- 
istered there,  which  has  San  Francisco  as  her 
"home  port,"  as  defined  in  section  4141  of 
the  United  States  Bevised  Statutes,  by  reason 
of  her  ownership  by  several  owners,  and  the 
UBua]  residence  of  her  managing  owner  at  San 
Fraociseo,  is  deemed  to  be  at  her  "boms  port" 
in  San  Francisco,  for  tbe  purposes  of  taxa- 
tion, regardless  of  her  physical  absence  there- 
from or  of  the  fact  that  she  has  never  been 
in  the  waters  of  the  "home  port,"  nor  per- 
manently registered  thereat,  as  piovided  in 
that  seet ion. —Olson  v.  San  Francisco,  148 
Cal.  SO,  113  Am.  St.  Bep.  101,  82  Pae.  850, 
2  L.  B.  A.,  N.  8.,  107. 

[b]  Vessels  employed  fn  foreign  or  inter- 
•tate  commerce,  which  had  not  by  the  man- 
ner of  their  use  acquired  an  actual  situs 
elsewhere,  are  properly  assessed  for  taxation 
at  San  Francisco,  the  port  of  the  domicile  of 
their  sole  owner,  where  they  are  registered 
under  the  laws  of  the  United  States,  regard- 
less of  the  fact  that  they  were  outside  ol 
the  waters  of  the  state  from  a  date  preceding 
the  first  Monday  in  March  in  the  year  of  the 
assessment  and  at  the  time  of  the  assessment 
and  collection  of  tbe  tax,  and  that  some  of 
them  had  never  been  witliin  its  waters. — Cal. 
etc.  Shipping  Co.  v.  City  and  County  of  San 
Franciaco,  150  Cal.  145,  8S  Pae.  704. 

{  6S.    Ooriioratioiia  and  Corporato  Stock  and 


[a]  Tbe  franchise  extended  by  section  19  of 
article  XI  of  the  constitution  to  a  gas  or 
electric  light  company  to  lay  pipes  and  con- 
duits or  erect  poles  in  or  along  the  streets  of 
a  city  and  supply  the  inhabitants  of  tbe  city 
with  artificial  light  is  an  incorporeal  heredita- 
ment; it  is  real  estate  In  the  nature  of  an 
easement  pertaining  to  the  streets  of  tbe 
city  in  which  it  is  exercisable,  and  ii  insep- 
arably annexed  to  tbe  soil  out  of  which  the 
profit  arises,  and  has  a  local  situation  in  the 
place,  and  that  place  only,  where  the  right  is 
actually  exercised,  and  under  section  10  of 


article  Xm  of  tbe  eonstitntion,  can  be  u- 

sesaed  for  purposes  of  taxation  only  in  tbe 
county  where  it  is  situated. — Stockton  Gas 
etc.  Co.  V.  San  Joaquin  Co.,  148  Cal.  31S,  S3 
Pae.  54,  5  L.  B.  A.,  N.  8.,  174. 
[b]  Tbe  franchise  of  a  water  company,  ex- 
ercised under  section  19  of  article  XI  of  the 
coDStitntion,  of  using  tbe  streets  and  thor 
oughfarcB  of  a  municipality  in  laying  doffB 
pipes  and  conduits  therein,  and  supplying 
such  city  and  its  inhabitants  with  water,  and 
charging  rates  therefor,  can  be  assessed  toi 
taxation  only  in  the  county  where  it  is  locally 
situated. — San  Francisco  v.  Oakland  Water 
Co,,  148  Cal.  331,  83  Pae.  aO;  San  Francis** 
V.  Contra  Costa  Water  Co.,  148  Cal.  331,  S3 
Pae  60. 


may  not  ba  within  the  juriadictio: 
state  for  purposes  of  taxation.  If  it  is  with- 
in the  state,  and  assessed  to  tbe  corporation, 
then  tbe  shares  of  stock  cannot  also  be  *)- 
sessed  to  the  stockholders,  as  that  would  con- 
stitute double  taxation.  But  section  3608  el 
the  Political  Code  does  not  exempt  lati 
shares  from  taxation  when  all  tbe  assets  of 
tbe  corporation  are  not  taxed  in  this  stale 
by  reason  of  the  fact  that  some  of  them  sre 
beyond  its  jurisdiction.  Neither  is  it  ma- 
terial that  the  tangible  property  of  the  cor- 
poration is  situated  in  eome  other  state  sod 
bas  there  been  taxed.  The  fact  that  some  »I 
tbe  property  of  the  corporation  is  asseued  in 
anotner  state  or  country  ia  no  prahibition 
of  the  taxation  of  the  shares  of  stock  held 
here.  The  inhibition  of  double  taxation 
only  applies  to  such  taxation  in  the  same 
state  or  government. — Cheeebrougb  v.  Oily 
and  County  of  San  Francisco,  153  Cal.  5511. 
96  Pae.  288. 

Sd]  A  corporation,  organized  under  tbe  act 
May  14,  1S62,  anthorizing  the  incorpoia- 
tion  of  canal  companies,  and  having  its  prin- 
cipal place  of  business  in  one  county,  and 
owning  in  another  county  canals  which  it 
uses  for  tbe  purposes  of  conveying,  distrib- 
uting and  selling  water  to  its  customers,  ex- 
ercise, in  such  latter  county,  a  special  Iran- 
chise  distinct  from  its  general  franchise  to 
exist  and  act  as  a  corporation,  and  lech 
special  franchise  ii  properly  assessed  iu  the 
county  where  the  cauais  are  situated. — Sia 
Joaquin  etc.  Irr.  Co.  v.  Uerced  County,  t 
Cal.  App.  593,  84  Pae.  285. 

{e]  The  fact  that  such  canals  extend  to  sev- 
eral counties  does  not  prevent  tbe  speeiil 
fraucbise  from  being  assesEed  in  one  of  neh 
counties. — San  Joaquin  etc.  Irr.  Co.  v.  Ua- 
eed  Connty,  2  Cal.  App.  593,  84  Pae.  285. 

[f]  The  grant  of  power  to  exist  and  act  ■• 
a  corporation  is  in  itself  a  franchise  and  is 
assessable  as  such.  This  creative  franchtM 
is  inseparable  from  the  being  or  personslily 
of  the  corporate  body,  and  must  have  iW 
situs  wherever  the  corporate  entity  has  its 
domicUe  or  residence,  and  this  In  law  is  the 

elace  where  its  principal  place  of  business 
I  situated,  and  such  franchiaa  msat  be  there 
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■■uaenei. — San  Jottqnln  etc  In.  Co.  ».  Mer- 
ced Conntj,  2  CaL  App.  6B3,  84  Pae.  2S5. 


V.     LETT  Ain>   ASSBSSUENT. 


S  01.    AntiioTlt7  to  Uako 

[a]  Under  eection  10  of  article  Xm  of 
tbe  eoDstitutian,  it  is  only  "the  franchise, 
roadwa;,  roadbed,  and  rolling  stock"  of  lail- 
roada  that  ate  to  be  aaBeasad  b^  tbe  stata 
board  of  equalization,  and  any  attempted  ai- 
■Dsamant  of  lailroad  propeTtj'  beyond  the 
power  of  aueh  board  ia  roid  and  cannot  pre- 
clude an  aBBcasmettt  by  tbe  local  autboritiea. 
All  improvement  a,  whether  lituated  on  or  off 
the  right  of  way,  are  to  be  assessed  by  tbe 
local  Butboritiea. — San  Francisco  etc.  B.  B. 
Co.  V.  Stockton,  14S  Cal.  S3,  64  Fac.  771. 

§  66.    Actlona  Agalnat  Asaesioia. 

[a]  In  an  action  by  tbe  county  on  tbe  bond 
of  the  county  assessor  to  recover  mone.T 
wrongfully  paid  to  s  deputy  of  the  whole 
eompenaatlou  from  the  city  for  the  copy  of 
the  asaessment'roll  for  a  Epeeifled  year,  tbe 
court  properly  allowed  quest iona  to  anch  dep- 
uty as  to  the  number  of  daya  be  was  em- 
ployed in  making  the  copy,  tbe  namee  of 
thoae  aaaiating  bim,  and  the  amount  paid  eaeh 
for  his  aervices. — County  of  Alameda  v.  Dal- 
ton,  9  Cal.  App.  £S,  9B  Pac.  85. 

[b]  The  court  properly  rendered  judgment 
for  the  county  after  dedncting  a  liberal  al- 
lowance for  tbe  actual  cost  of  tbe  copy  of 
the  assessment -roll  in  question. — County  of 
Alameda  t.  Dalton,  9  Cal.  App.  26,  9S  Pac 


§  74.    Dednctloti  of  Indebtedneaa. 

[a]  Property  so  taxed  to  a  triiat  company 
was  not  subject  to  any  deduction  on  account 
of  debts  due  to  the  beneficiaries.  Ita  obli- 
gation to  the  varions  parties  interested  in 
the  fund  waa  not  that  of  a  debtor,  but  of 
agent  or  trustee  of  the  various  parties  inter- 
ested in  the  fund. — Title  Quaranty  etc.  Co. 
V.  Connty  of  Loa  AnKcles,  3  Cal.  App.  619, 
80  Pac.  S44. 

§  76.    NoUco  of  AaseBament 

[a]  The  fact  that  the  tax  collector  had 
given  tbe  notice  to  the  taxpayers,  as  re- 
quired by  section  3746  of  the  Political  Code, 
before  the  affidavits  were  attached,  and  gave 
no  further  notice  after  they  nere  attached, 
did  not  affect  the  validity  of  the  tax.  Tbe 
entire  failure  to  give  auch  notice  would  not 
make  the  tax  invalid. — Miller  t.  Connty  of 
Kern,  160  CaL  7S7,  90  Pac  119. 


D.    MODE  OP  ASSESSMENT  OP  COBPO- 
EATE    STOCK,    PEOPEBTY,  OB    BE- 

CEIPT8. 

§  77.    Talnatlon     and       DetermlnatlaD     of 
Amotmt  of  Taxable  Propar^. 

[a]  Under  onr  system  of  state  taxation,  as 
construed  by  the  decisions  of  thia  court,  all 
of  the  intangible  property  of  a  corporation, 
including  ita  goodwill,  or  dividend  or  profit 
earning  power,  may  be  properly  included  in 
the  aseesament  of  ita  fraochise,  the  value  of 
which  is  to  be  ascertained  by  deducting  from 
the  aggregate  market  value  of  the  ahares  the 
value  of  the  tangible  property  of  the  corpora- 
tion.—Crocker  V.  Scott,  149  Cal.  575,  87  Pac 
102. 

[b]  Section  3008  of  the  Political  Code,  prop- 
erly construed,  only  means  that  when  the 
aggregate  property  of  a  California  corpora- 
tion is  aaaeBBed  in  this  state,  shares  of  stock 
of  the  corporation  shall  not  be  assessed,  but 
that  if  all  such  property  is  not  here  aEsessed 
tbe  actual  value  of  such  stock,  less  the  value 
of  tbe  corporate  property  which  is  assessed 
here,  shall  be  taxed.  Property  of  the  corpo- 
ration located  outside  of  the  state,  and  over 
which  the  state  cannot  exercise  Its  soverei^ 

Sower  of  taxation,  is  not  to  be  considered  in 
imiuishiug  tbe  actual  value  of  the  stock 
held  here  for  purposes  of  taxation.  A  con- 
trary construction  of  that  section  would 
render  it  unconstitutional. — Chesebrengh  v. 
City  and  County  of  San  Francisco,  153  Cal. 
559,  96  Fac.  288. 

[c]  Under  section  8608  of  the  Political 
Code,  for  purposea  of  taxation,  the  shares  of 
stock  in  a  corporation  represent  tbe  value  of 
the  aggregate  of  the  asaeta  of  tbe  corpora- 
tion, and  have  no  value  independent  of  tbe 
corporate  property,  and  when  all  such  prop- 
erty is  assessed  to  tbe  corporation  it  would 
be  double  taxation  to  assess  the  shares  as 
well  aa  the  corporate  property.  Such  result 
«on1d  only  follow  where  all  the  property  of 
the  corporation  waa  asseased  to  it,  and  would 
not  result  where  none,  or  only  a  portion  of 
tbe    property    of    tbe    corporation    going    *' 


San  Francisco,  153  Cal.  559,  66  Fac  288. 

[d]  In  assessing  shares  of  stock  in  a  Cali- 
fornia corporation  to  the  individual  stock- 
bolders,  tbe  proper  method  to  be  followed 
by  the  assessor,  in  order  to  avoid  doable 
taxation  and  at  the  same  time  to  assess  the 
■tock  at  its  fnll  cash  value,  is  to  deduct  the 
value  of  the  corporate  property  actually  at- 
seased  in  thia  state  from  tbe  value  of  the 
shares,  and  to  asieaa  the  stock  as  of  the  value 
diminished  by  the  deduction. — Chesebrongh  ▼. 
City  and  County  of  San  Franeifco,  153  Cal. 
559,  96  Fac.  288. 

[e]  Sectiona  3617  and  3627  of  the  PoHtieal 
Code,  defining  cash  values  and  declaring  that 
alt  property  should  be  assessed  thereat,  pro- 
videa  an  adequate  metbod  of  ascertaining  the 
taxable  value  of  such  shares  of  a  domestic 
corporation  for  asaessment  to  the  individual 
■tockbolders. — Cheaebrough      r.     City      and 
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B.    ASSESSMENT-BOLLS  OB  BOOKS. 

FORU  AND  BEQUiaiTES  IN  OBNERAL.  |  Bl. 

DESIGN  AT  ION  OF  PERSONS  —  OWNERS  OB 
OTHERS  UNKNOWN.  |  B*. 

DESCRIPTION  OF  PBOFESTY— SEAL  PROP- 
ERTY, I  §a. 

CREDITS,  8ECCTRITIEB,  OORFOBATE  PSOP- 

ERTT  AND  STOCK,  1  BS. 

AFFIDAVITS,  laOH. 

§  Bl.    Fonn  Mid  BoqnlaltM  In  a«n«ral. 

[a]  Wher«  the  name  of  the  school  and  road 
distiiet  were  the  taiae  and  were  known  bj 
lbs  name  of  "Bosedale,"  it  was  sufficient  to 
plaee  the  name  pactlj  in  one  eolnmn  and 
partly  in  the  other,  thus;  "Ros  |  edale." — Baird 
V.  Monroe,  150  Cal.  560,  89  Pac.  352. 

[b]  An  aaacMment  of  land,  whieb  shows  on 
the  face  of  the  agiessment-roll  that  there  was 
DO  dollar-mark  or  other  mark,  sign,  word,  or 
abbreviation,  or  explanation  to  indicate  what 
was  meant  ij  the  flgnres  in  tb«  eolnmn  de- 
signed to  show  the  value  of  the  propertT' 
and  the  amount  of  the  taxes,  is  void,  and  a 
tale  for  delinqnent  taxes  and  deed*  made 
tberennder  are  likewise  void. — Fox  v.  Town- 
send,  152  Cal.  51,  91  Pac.  1004,  1007. 

[c]  A  statement  in  the  aesesament-book  that 
it  was  the  book  of  assessments  for  the  year 
"1S9S"  was  a  proper  designation  of  the  year. 
There  being  but  one  assessment  for  that  year, 
namely,  the  assessment  of  property  that  was 
subject  to  taxation  on  the  first  Monday  of 
March,  1S9S,  the  designation  made  it  certain 
that  this  was  the  assessment  referred  to. 
The  fact  that  the  fiscal  year  begins  July  1st 
and  includes  the  last  half  of  one  ealandai 
year  and  the  first  half  of  the  sacceeding 
year  is  immaterial. — Chapman  v.  Zoberlein, 
152  Cal.  216,  92  Pac.  18S. 

§  84.  DealgnaUon  of  Penons — Ownars  or 
OthwB  UnknowiL 

f'a]  Assessment   to   person   named   and   "all 
aimants    known     or     nnkoown"    is    void. — 
Greenwood  v.  Adams,  SO  Cal.  76,  21  Pac,  1134. 

§  B6.  Descnptloii  of  PropoTtT— BeU  Pio)^ 
erty. 

[a]  It  is  not  essential  to  the  validity  of  an 
mssessment  of  a  city  lot  that  the  description 
of  the  lot  complies  with  the  requirements  of 
subdivision  3  of  section  3650  of  the  Political 
Code.  The  assessor  is  authorized  to  assess 
the  same  under  subdivision  2,  if  he  so  de- 
sires, using  any  description  which  is  snffl- 
eient  to  identify  the  property  assessed.— 
Baird  v.  Monroe,  150  Cal.  660,  89  Pac.  352. 

[b]  The  deaeription  of  property  assessed  as 
being  "in  Los  Angeles  County,"  in  "Pelliasier 
Tr.,"  and  as  "Lot  .V  in  "Block  K,"  sofflciently 
shows  that  the  property  assessed  is  Lot  B  in 
Block  E  in  the  Pelllssier  Tract  in  Los  An- 
geles county.  The  use  of  abbreviations  is 
permissible  iJF  thereby  the  property  may  be 
easily  known;  and  toe  court  might  presume 
in  the  absence  of  , proof  to  tbe  contrary  that 
^here  was  but  one  such  tract  in  tbe  county, 


and  that  the  tract  and  extent  of  its  bonnd- 
aries  are  well  known  by  that  name. — Baird  v. 
Uonroe,  ISO  Cal.  060,  89  Pac.  352. 

[c]  Under  subdivision  3  of  section  3650  of 
the  Political  Code  an  assesameQt  of  land,  u 
fallows: 

"In  Los  Angeles  County.         In  Jetterson  8L 
City  or  Town  Lots 
Lot  Block 


frhieh  entirely  fails  to  designate  tbe  city  or 
town,  and  which  is  unaided  by  reference  to 
any  map,  plat,  or  tract,  is  void,  and  all  mb- 
seqnent  proceedings,  and  the  deed  made  there- 
under,  are  likewise  void.— Wright  v.  Foi,  150 
Cal.  680,  89  Pas.  832. 

[d]  Under  the  existing  revenae  laws,  bj 
which  all  property  deUa<]uent  for  taxes  a 
sold  to  the  state,  a  description  in  an  assess- 
ment of  real  property,  as  follows,  "In  Lm 
Angeles  county.  In  Electric  By.  Homestead 
Assn.  Tr.  Lot  17  Block  20,"  is  prima  fsei* 
insnflScient  to  identify  tbe  land  assessed,  and 
there  is  no  presumption  that  there  is  bs; 
map  in  existence  a  reference  to  which  might 
serve  to  identify  the  land. — Fox  v.  Towniend, 
152  Cal.  51,  91  Pac.  1004,  1007. 

[a]  The  description  in  the  aHessment-roU 
of  a  piece  of  land  assessed  as  "lot  34  in  Urn- 
versity  Addition  Tract,"  in  the  city  of  Los 
Angeles,  in  Los  Angeles  county,  wilboul  an; 
reference  to  any  map  of  the  tract,  nor  sny- 
thing  to  indicate  the  character  of  the  "Uni- 
versity Addition  Tract,"  the  location  in  the 
city  of  the  addition,  nor  the  relative  locatiiw 
of  lot  34  thereof  ii  prima  facie  insafBcient  to 
make  a  valid  assessment,  but  in  an  action 
involving  the  validity  of  a  tax  deed  hued 
upon  such  assessment,  the  party  asserting  it* 
validity  may  introduce  extianeous  evident* 
to  show  that  there  is  a  definite  tract  known 
by  the  name  given,  that  a  survey  and  map 
thereof  baa  been  made,  and  that  the  lot  dea- 
ignated  by  number  constitutes  a  known  sod 
certain  subdivision  thereof,  and  whan  so  ei- 

Elained  the  assessment  will  be  held  good.— 
hapman  v.  Zoxerlein,  152  Cal.  210,  82  2u- 
188. 

§  SB.    Credits,      Secorltlea,      Oorpoiate 

Proparty  and  Stock. 

[a]  An  assessment  of  the  property  of  such  s 
corporation,  which  after  describing  the  canili, 
contained  the  following  item,  "Franebiw  on 
above-described  canals,  (15,000,"  is  a  snffi- 
cient  description  of  tbe  special  franchise  to 
collect  water  rates  in  connection  with  the 
operation  of  tbe  canals. — San  Joaquin  etc 
Irr.  Co.  T.  Herced  County,  2  CaL  App.  593, 
84  Pac.  285. 

I  90yi.    AffldavitB. 

[a]  A  defect  in  an  assessment,  caneed  by 
the  omission  of  the  clerk  of  the  board  of 
superviBors  and  of  the  county  auditor  re- 
spectively to  affix  to  tbe  corrected  assessment- 
book  their  afSdavits,  as  required  by  section* 
3682  and  3732  of  the  Political  Code,  within 
tbe  time  therein  limited,  ia  cured  under  we- 
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tloB  38S5  of  that  eode  m  to  k  party  t 
who  pays  Mb  taxes  under  protest,  bj  ths 
making  and  affixing  of  (uch  affl davits  to  the 
aaEMSine&t-baok  prior  to  the  payment  of  the 
taxes.  Tbe  making  and  affixing  of  such  affl- 
davits  are  "acts  relating  to  tbe  auessment  or 
collection  of  taxes,"  within  the  me  an  ice  of 
that  section,  irhicb  are  not  rendered  illegal 
beeaiiM  tbe  same  were  net  completed  within 
the  time  required  by  law. — Uiller  v.  County 
of  Kern,  150  Cat  797,  90  Pac.  IIB. 

[b]  Where  an  assessment  and  the  tax  levied 
thereon  were  in  all  other  respects  valid,  tbe 
mere  omission  from  the  assessment -book  of 
the  affidavits  reqaired  by  teetiona  3682  and 
3732  of  tbe  Political  Code,  by  the  clerk  of 
tbe  board  of  supervisors  and  the  county  au- 
ditor, will  not  warrant  th«  recovery  of  such 
tax  after  it  has  been  paid. — Steele  v.  County 
of  San  Lois  Obispo,  152  Col.  786,  93  Pae. 
1020. 

F.  EQUALIZATION,  HEVIEW,  CORREC- 
TION OB  SETTING  ASIDE  OF  AS- 
SESSMENT. 

ADTHOBITY  AND  POWERS  OF  BOARD  OR  OF- 

FICER.  IN  fiENERAL.   I  »». 
POBH.  BBQOiaiTES,  OPERATION  AND  EFFECT 

OF  DECISION,  1 103. 

§  98.  Anthorlt7  and  Povera  of  Bowrd  or 
oncer.  In  0«n«nl. 

[a]  The  failure  of  the  assesBOr  to  designate 
the  principals  or  beneficiaries  did  not  invali- 
date the  aseessment,  since  the  trust  company 
had  tbe  opportunity  of  correcting  the  asaess- 
ment,  if  in  any  way  harmful  to  it,  by  appli- 
cation to  tbe  assessor,  while  the  aisessment- 
roll  wag  in  bis  hands,  and  afterward  by 
application  to  the  board  of  equalization  which 
had  power  to  correct  it,  or  to  transfer  the 
whole  amount  taxed  to  the  several  parties  in- 
terested in  the  fund. — Title  Guaranty  etc.  Co. 
v.  County  of  Lo*  Angeles,  3  Col.  App.  019, 
Se  Pac.  S44. 

[b]  It  was  not  material  that  the  trust  com- 
pany had  no  opportunity  to  apply  to  the 
board  of  supervisors  uatil  after  its  property 
wa«  levied  upon  and  the  tax  paid  under  pro- 
test. The  board  could  grant  all  the  relief 
that  it  was  entitled  to,  so  as  to  show  the 
parties  ultimately  liable  for  the  tax,  as  ef- 
fectually after  payment  as  before. — Title 
Guaranty  etc.  Co.  v.  County  of  Los  Angeles, 
3   Cal.  App.  619,  86  Pac.  S44. 


thorized  by  section  5219  of  the  Revised  Stat- 
utes of  the  United  States,  under  the  restric- 
tion "that  the  taxation  shall  not  be  at  a 
greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  bands  of  individual 
citizens  of  such  state,"  and  also  authorized 
in  pnrauance  of  that  section  by  sections  360S, 
3609,  and  3610  of  the  Political  Code,  as 
changed  and  enacted  in  1899,  which  embody 
tbe  same  restrictiun,  is  not  subject  to  the 
objection  that  the  method  of  awessment  and 


taxation  of  national  bank  shtret  under  tbe 
Political  Coda  does  in  its  practical  execution 
discriminate  in  favor  of  state  banks  and  state 
moneyed  corporations  and  against  national 
banks.— Crocker  t.  Scott,  119  CaL  S7S,  87 
Pac  102. 

VX.     UEN  AND  FRIORITT. 


expressly  made  so  by  statute, 
and  the  time  to  which  the  lien  will  attach, 
if  at  h11,  must  be  determined  by  the  statute. 
Escondido  v.  Sscondido  Lumber  etc.  Co.,  8 
Cal.  App.  «5,  97  Pac  197. 

Vn.     PAYMENT     AND     BEFtraDINa   OS 

BEOOVEBT  OF  TAX  PAID. 
OPXRATION   AMD    EFFECT   OP  PAYMENT   AND 

EXCUSE  FOR  NONPATHENT,  111!. 
RIGHT  OF  RECOVEBY  OF  TAX  PAID,  IN  OEN- 
ERAI«   i  lis. 

§  IIS.  Operation  anil  Effect  of  Payment  and 
Excuse  for  Nonpayment. 
{a]  A  payment  by  a  lot  owner  abnttlng  on 
the  street  but  not  on  the  part  of  tbe  street 
assessed,  made  under  protest,  to  prevent  a 
sale  of  such  part  of  the  street,  is  not  ren- 
dered involuntary  by  tbe  protest  under  flec- 
tion 3819  of  the  Political  Code,  whieh  pro- 
vides merely  that  taxes  paid  under  an  Ulegal 
assessment  by  tbe  owner  of  land  under  pro- 
test  shall  not  be  regarded  as  voluntary,  and 
has  no  application  to  a  payment  by  one  who 
is  not  the  owner  of  nor  interested  in  the  land 
assessed.  The  interest  of  the  lot  owner  in 
tbst  part  of  the  street  was  no  different  from 
that  of  any  other  proprietor  whose  lot  bor- 
dered on  any  other  part  of  tbe  street. — War- 
ren V.  City  and  County  of  San  Francisco,  150 
Cal.  167,  88  Pac  712. 

§  US.    Bl^t  of  B«coT«iT  of  Tax  Fold  In 
Ooneral. 

[a]  The  payment  of  the  money  by  such  lot 
owner  into  the  dty  and  county  treasury  un- 
der protest,  to  prevent  such  sale,  made  with 
full  knowledge  of  the  facts  and  with  pre- 
sumed knowledge  that  the  sale  was  made 
without  any  authority  and  created  no  lien, 
was  voluntary  and  without  compulsion  or 
coercion,  or  any  duress  or  threatened  exercise 
of  power  over  his  person  or  property;  and  the. 
money  so  paid  cannot  be  recovered  back  by 
action  against  tbe  city  and  county. — Warren 
T.  City  and  County  of  San  Francisco,  150  Cal. 
167,  88  Pac  712, 

[b]  In  an  action  to  recover  taxes  paid  un- 
der protest,  under  section  3S19  of  the  Polit- 
ical Code,  interest  after  payment  and  before 
trial  is  not  allowable,  and  can  only  be  allowed 
against  the  county  and  state  from  tbe  time 
of  the  adjudication  declaring  the  money  due. 
Miller  v.  County  of  Kern,  150  Cal.  797,  90 
Fac.  119. 
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fiet  tn  an  aBseBanieiit,  cauaed  1)7  the  o 
«f  the  derk  of  the  board  ot  luperviB 
of  the  county  auditor,  r«8pe«tiTel7T  to  affix  to 
the  aieerament-book  their  affidavits,  b>  required 
hy  seetiODB  3S82  and  3T3S  of  the  Political 
Code,  within  the  time  therein  limited,  ia 
cured,  ae  to  a  partj  assessed  who  paya  hia 
taxes  nnder  protest^  by  the  making  and  affix- 
inc  of  snch  affidavits  to  tlie  aseeasment-book 
prior  to  the  payment  of  the  taxes;  and  aleo 
to  the  effect  tluit  interest  on  tsxea  paid  no- 
der  proteat  Is  not  recoverable  for  the  time 
between  the  payment  and  the  recovery  of 
JDdgment. — Kern  Valley  Water  Co.  v.  County 
of  Kern,  ISO  Cal.  601,  90  Pac.  121. 

[d]  The  rules  based  upon  the  maxim  that 
he  who  seeks  equity '  must  do  equity,  are 
applicable  in  suits  to  recover  taxes  paid.  The 
idea  upon  which  such  a  suit  is  predicated  is 
that  the  county  or  municipality  Ti as  received 
that  which  in  justice  it  ought  not  to  retain, 
and,  therefore,  when  the  tax  pToceediD(;s  have 
been  simply  irregular,  the  action  will  not 
lie.  The  action  only  lies  where  the  tax  waa 
void  and  a  mere  nullity.  Section  3S19  of 
the  Political  Code,  providing  for  the  recovery 
of  taxes  paid  on  void  assessments,  was  not  in- 
tended to  lay  down  any  different  rule. — Steele 
V.  County  of  San  Luis  Obiapo,  152  Cal.  78S, 
6Z  Pac.  1020, 

Tm.  COLLECTION  ASD  BNFOBOEBCENT 
AOAINSI  PESSONB  AND  FBOF- 
EETT. 


00N8TITOTI0NAL  AND  8TATUT0EY  PROVI- 
SIONS. 1120. 

COMPENSATION  OP  COLLECTORS  AND  OTHSB 
OFFICERS,   I  1S3. 

POWERS  AND  DDTIB8  OP  OOLLEOTOBS  IN 
OBNERAk  I  13B. 

§  120.  OonsUtatloiua  and  Btatntoir  Fto- 
Tlalona. 

[a]  Sanitary  diatrieta  are  given  the  power 
to  levy  taxea,  and  either  to  provide  a  special 
method  for  the  collection  thereof  through 
their  own  appointed  agent,  or  to  transmit  the 
asseaament  list  to  the  county  tax  eollectar 
for  collection  thereof  in  the  uaual  mnde  for 
the  collection  of  other  taxea,  under  the  tax 
laws  of  the  state. — Guptill  t.  Eelsey,  6  Cal- 
App.  S5,  91  Pae.  409. 

[b]  Though  the  legislature  might  preacribe 
directly  any  proper  method  of  procedure  far 
the  collection  of  sanitary  taxes,  it  haa  no 
power  to  delegate  to  the  trosteea  of  a  sani- 
tary district  the  power  to  add  any  new  or 
additional  duties  to  the  office  of  tax  col- 
lector, as  a  county  officer,  to  those  imposed 
upon  him  by  general  laws. — Guptill  v.  Kelaey, 
6  Cal.  App.  35,  SI  Pac.  409. 

I  122.  CompMuatlon  of  CoUeeton  and  Other 
Officers, 
[a]  Subdivision  7  of  section  ISO  of  the 
County  Government  Act  of  1897,  providing 
that  in  eountiee  of  the  third  class  "the  as- 
sessor shall   receive   no   commission  (or   hia 


collection  of  taxes  on  personal  property, . . . 
nor  any  compensation  or  eonuniasioa  for  the 
collection  of  poll  taxes  or  road  poll  taia,' 
and  section  215  of  the  same  act,  proTiding 
that  "the  salaries  and  fees  provided  in  this 
act  shall  be  in  full  eompenaation  for  all  ser- 
vices of  every  kind  and  deacription  rcDdeied 
by  the  officera  named;  .  .  ,  provided,  .  .  . 
the  assessor  shall  be  entitled  to  receive  sid 
retain  for  his  own  nee  six  per  cent  on  pct- 
aonal  property  tax  collected  oy  him  ...  sod 
fifteen  per  cent  of  all  amounta  collected  by 
him  for  poll  taxea,  and  alao  five  dollars  pu 
hundred  namea  retunied  by  him  as  subject 
to  military  duty;  .  .  .  provided,  however,  tbat 
in  counties  and  cities  and  counties  of  tba 
first,  second,  and  third  classes  the  aasesiac 
shall  receive  no  eommission  for  the  eollct- 
tion  of  taxes  on  personal  property,  nor  alisll 
snch  asseuor  receive  any  eompensstioa  for 
making  out  a  military-roll  of  persons  retnmrd 
by  htm  as  subject  to  military  duty,"  are 
irreconcilably  conflicting  in  respect  to  the 
right  of  the  assessor  of  counties  of  the  third 
class  to  retain  a  percentage  of  the  poll  taiei 
collected  by  him,  and  therefore  the  provigioH 
of  section  SIS  of  the  act  being  the  latest  is 
point  of  position,  and  the  last  expression  of 
legislative  intent  upon  the  subject,  must  pre- 
vail.— Alameda  County  v,  Dalton,  US  CaL 
246,  S2  Pae.  1060. 

[b]  Under  the  provisions  of  aubdiviaioa  S 
of  section  180  of  the  County  Government  A« 
of  1897,  applicable  to  Alameda  county  ai  s 
county  of  the  third  clasa.  and  the  general  pro- 
visions of  section  226  of  that  act,  the  canity 
assessor  is  not  entitled  to  retain  or  to  grant 
to  any  deputy  whose  salary  is  paid  by  the 
county  the  compensation  of  five  cents  per 
folio  allowed  bv  section  3653  of  the  Polilits! 


ment-roll  as  relates  to  city  property;  but  tbe 
assessor  is  allowed  only  the  actnal  coat  of 
preparing  the  same,  and  must  account  for  sed 
pay  over  to  the  county  the  whole  differcBM 
between  such  actnal  cost  and  the  sum  re- 
ceived from  the  city. — County  of  Alameds  v. 
Dalton,  9  Cal.  App.  £0,  98  Pae.  85. 


[a]  Under  subdivision  21  of  aection  £5  of 
the  County  Ooverument  Act  of  1897  the  tsi 
collector  has  authority  to  procure  the  sdvet- 
tising  of  the  delinquent  tax  list  at  a  price 
no  greater  than  that  annually  fixed  by  tli« 
Bupervisora;  and  the  validity  of  the  setiM 
of  the  anpsrviaora  in  fixing  a  lese  price  pel 
square  for  printing  the  delinquent  list  titt 
for  other  county  advertising,  cannot  depend 
upon  the  motives  of  its  members  to  discrim- 
inate against  plaintiffs'  newspaper. — Do<j(e 
T.  Kinga  County,  lEO  Cal.  98,  SS  Pac.  286. 

[b]  Since  the  term*  of  the  aanitary  tax  taw 
have  expressly  provided  that  when  the  assess- 
ment list  is  delivered  by  the  tax  collector 
for  collection,  he  "shall  collect  the  tais) 
shown  by  auch  list  to  be  due,  In  the  Bsue 
manner  as  he  collects  county  taxea,  and  all 
the  provisions  of  the  laws  of  the  state  st 
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to  tbe  eolleetion  of  t»zei  and  delinqueat  tvtM 
and  the  enloreement  thereof,  >o  lar  aa  ap- 
plicable, ihall  apply  to  the  eolleetion  of  taxes 
for  Baoitaiy  purposes,"  tho  board  of  traitees 
of  the  eauitarj  district  have  no  power  under 
the  law  to  control  his  action  in  any  manner 
in  the  collection  of  aanitarj  taxes. — Gaptill 
V.  Kelaej,  6  Cal.  App.  35,  91  Pae.  409. 

C    BEMEDIBS 


INJONCTION.    g  160. 

0R00ND3   OP   RELIEF.  1 151. 

.  OONDITIOMS  PRECEDENT,   |  152. 

§  160.    Injunction. 

[a]  The  eqoitable  ttmtdj  hj  iDJanction  will 
not  be  granted  to  restrain  proceedings  of  ofB- 
cers  to  enforce  a  tax  under  the  laws  of  the 
state  merelj  on  the  ground  that  the  tax  lought 
to  be  enforced  is  illegal,  unless  it  appears  , 
necessary  to  protect  the  rights  of  the  property 
owner  and  that  he  has  no  adequate  remedy 
at  law.  Acts  not  ereatina  a  cloud  upon  the 
title  of  the  taxpayer  will  not  be  enjoined; 
and  no  elond  apon  real  property  can  bs  cre- 
ated by  mere  sale  of  the  property  to  the 
state  before  the  time  comes  for  the  execution 
of  a  deed  to  the  state. — Croekei  t.  Scott,  149 
Cal.  575,  87  Pso.  102. 

{b]  Where  the  amonnt  of  taxes,  the  valne  of 
the  property,  the  tax  rate,  and  the  amount 
due,  bad  all  been  fixed  by  the  proper  fiscal 
oGScers,  the  court  had  power  by  its  decree 
to  determine  that  the  amount  so  fixed  was 
the  just  and  legal  amount  of  taxes  due  on  the 
property,  and  to  order  its  psyment  to  the  tax 
collector  as  a  condition  to  the  granting  of 
the  injunction.  If  there  could  be  any  ques- 
tion of  the  general  powers  of  a  court  of  equity 
to  render  such  a  decree,  there  can  be  none  a* 
to  its  power  in  this  stale,  under  section  187 
of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  whenever  jurisdiction  over  any 
matter  is  conferred,  all  means  necessary  to 
carry  the  jurisdiction  into  effect  are  conferred 
with  it.— Sen  Diego  Realty  Co.  v.  Cornell,  150 
Cal.  637,  69  Pac.  603. 

9  151.    Ch-onnda  of  Belief. 

[a]  A  description  of  land  in  an  aasesement- 
Toll,  aa  follows:  "In  the  county  of  San  Diego, 
state  of  California,  ...  lot  1,  block  17,  Ocean 
Beach,"  is  insufficient,  and  renders  the  assess- 
ment void;  and  an  injunction  will  lie  to  re- 
E train  the  county  oflJcers  from  executing  a 
deed  to  the  state  for  unpaid  taxes  based  upon 
saeb  aBsesement,  by  a  description  legally  txJ&- 
cient  to  charge  the  property,  as  such  a  deed, 
with  the  presumptions  that  it  carries  with  it 
of  the  prima  facie  regularity  of  antecedent 
proeeedings,  would  cast  a  cloud  upon  the  title 
to  the  property,  and  result  in  injury  to  the 
owner. — San  Diego  Realty  Co.  v.  Cornell,  ISO 
Cal.  637,  89  Pae.  603. 

§  152.    Conditions  Precedent. 

[a]  Conceding  the  assessment  to  be  void, 
and  that  nothing  was  due  for  taxes  under  it, 
the  fact  that  the  court,  as  a  condition  to  the 
granting  of  the  Injunction,  required  the  plain. 


tiff  to  pay  an  amount  found  to  be  the  just 
and  legal  amonnt  for  which  the  property  could 
have  been  taxed,  was  without  prejudice  to  the 
def  endants.-^an  Diego  Realty  Co.  t.  Cornell, 

150  Cal.  637,  89  Pac.  603. 

[b]  In  an  action  for  an  injnnetlon  to  re- 
strain county  officers  from  executing  a  deed 
to  the  state  for  unpaid  taxes  based  upon  an 
assessment  which  was  void  for  insufficiency  of 
description  of  the  land  aesessed,  where  the 
complaint  offers  to  pay  the  amount  of  taxes 
equitably  due,  and  the  amount  of  taxes,  the 
value  of  the  property,  the  tax  rate,  and  the 
amount  due  had  aK  been  fixed  by  the  proper 
fiscal  officers,  the  court  should  by  its  decree 
fix  the  amount  of  the  tax  due  on  the  land,  and 
order  its  payment  as  a  condition  to  the  grant- 
ing of  the  injunction,  and  not  decree  a  reas- 
sessment of  the  property.  (San  Diego  Realty 
Co.  V.  Cornell,  150  Cal.  637,  89  Pac.  603,  af- 
firmed.)—San  Diego  Realty  Co.  v.  Cornell,  151 
Cal.  197,  90  Pae.  1130. 

[c]  San  Dlcgo  Realty  Co.  v.  A.  F.  Cornell, 
161  Cal.  197,  00  Pac.  1130,  affirmed,  and  judg- 
ments ordered  modified  in  accordance  there- 
with,— Carlson  Investment  Co.  v.  Cornell,  151 
Cal.  109,  90  Pae.  1130. 

[d]  In  an  action  for  an  injunction  to  restrain 
county  officers  from  executing  a  deed  to  the 
stats  for  unpaid  taxes  based  upon  f.a  assess- 
ment which  was  void  for  !□  sufficiency  of  de- 
scription of  the  land  assessed,  the  complaint,  . 
in  order  to  warrint  the  granting  of  the  in-  , 
junction,  must  tender  ffaymeut  of  the  taxes 
justly  doe.— San  Diego  Realty  Co.  v.  Cornell,  . 

151  Cal.  200,  90  Pac.  1130. 

[e]  Where  the  assessment  of  a  large  tract 
of  mortgaged  lands  properly  made  against  the  ■ 
mortgagor  by  government  subdivisions,  aa 
required  by  sections  3638  and  3650  of  the 
Political  Code,  shows  a  valuation  of  the  prop- 
erty by  snch  legal  sabdivisioni,  and  a  deduc- 
tion, on  accouDt  of  the  mortgage,  from  the 
valuation  of  each  parcel,  the  mortgagee,  whose 
interest  in  such  Itinds  was  assessed  in  a  lump 
sum,  aggregating  the  total  of  such  deductions, 
without  any  apportionment  among  the  sec- 
tions composing  the  mortgaged  property,  can- 
not maintain  an  action  to  restrain  the  execu- 
tion of  a  tax  deed  based  npon  the  asaessment 
of  the  mortgage  interest,  without  tender  cf 
the  amount  of  the  tax  assessed  thereon. — 
Savings  and  Loan  Soc.  v.  Borke,  191  Cal.  616, 
91  Pac.  604. 

[f]  The  execution  of  a  tax  deed  based  on  an   , 
imperfect  assessment  will  not  be  restrained    ' 
at  the  suit  of  one  who  does  not  offer  to  do   ' 
equity  by  paying  such  tax  as  is  in  morals  and 
justice  chargeable  against  him. — Savings  and 
Loan  Soc.  V.  Burke,  151  Cal.  616,  91  Pac.  S04. 

[g]  If  the  mortgagee  had  desired  to  free' 
any  specific  sections  of  the  land  from  the  lien 
of  the  tax,  it  could  have  offered  to  pay  the 
lax  properly  chargeable  to  those  sections. 
Such  offer,  even  if  refused,  would  have  put 
the  mortgagee  in  «  position  to  ask  and  re- 
ceive the  aid  of  a  court  of  equity.  If  it  never 
had  the  intention  or  desire  to  pa,-r  the  tax  as 
to  any  part  of  the  land  less  than  the  whole, 
the  failure  to  assess  the  mortgage  interest  by 
rabdivisions  did  not  affect  its  obligations  to 
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BIQHT  AND  POWER  TO  SELL  AND  CONBTTTU- 
TIONAL  AND  STATUTORY  PROVISIONS, 
{  15«. 

LIST  OF  LANDS  DELINQUENT.  |  lES. 

ENFOROEMKNT  Or  LIEN  OM  BSAL  PBOPBBTT, 
IIGT. 

NOTICE.  iisa>4. 

MODE  AND  CONDUCT  OF  BALK,  1 100. 

8ALB   ON  HOLIDAY,   i  140H- 

ESTATE.    INTEREST    AND    AUOUNT    OP    LAUD 

WHICH  HAY  BE  SOLD.  |  lfl2. 
PERSONS  WHO  MAT  PURCHASE,  I  ISS. 
REPORT,    RETtntN,    RECORD    AND    OONFIBHA- 

TION,    IISS. 
OKBTIFICATB  OP  BALE,  1  !««. 

§  1S4.  Blgbt  uid  Power  to  SMI  uid  OonsUto- 
UdhaI  and  SUtntorr  Provldoiu. 
[a}  a  tax  Bale  to  the  atate  is  not  renderad 
void  b^  reaaon  of  the  fact  that  on  the  aaaoH- 
meut'roll  for  the  next  enaning  year  there  was 
stamped  the  words  "Sold  to  itate,"  without  a 
statement  that  it  was  "sold  for  taxes"  and 
the  date  of  tho  sale. — Carter  v.  Osborn,  ISO 
Cal.  620,  89  Pae.  608. 

[b]  ProeeedinES  on  tax  sale  aro  in  inTitnm, 
and  to  be  valid  mast  be  stiieti  jaris.  The 
power  exercised  is  pnrelj  Aatatory,  and  the 
steps  directed  b;  the  statute  mnat  be  strictir 

Sorsned.— Preston  v.  Hireefa,  S  Cal.  App.  485, 
Q  Pac.  965. 

[c]  Tbeie  ia  so  eonstitntional  objection  to 
the  power  of  the  legialature  to  make  the  tax 
collector  the  agent  of  tbe  state  to  sell  it* 
title  to  tbe  higheat  bidder  for  casb.— Phillipa 
T.  Cox,  7  Cal.  App.  308,  94  Pae.  877. 

§  ise.    Llrt  of  Lands  DeUnqaeat. 

[a]  In  the  delinqnent  tax  list,  immedlatelj 
under  the  heading  "amonot,"  were  the  figures 
"4  aO,"^tbere  being  a  space  between  the 
figure  4  and  tbe  two  ciphers,  as  nauall^  ap- 

Sears  when  tbej  are  intended  to  mean  "dol- 
ira,"  but  there  was  no  dollar-mark.  Held, 
that  the  delinquent  list  clearlj  indicated  that 
dollars  was  meant,  and  that  tbe  absence  of 
the  dollar-nark  did  not  invalidate  the  assess- 
ment or  the  tax-sale.^^arter  v.  Osborn,  150 
Cal.  6S0,  89  Pac.  608. 

[b]  In  the  pablisbed  delinquent  list  of  un- 
paid taxes,  tbe  employment  of  Domerals  to 
represent  dollars  and  eents,  without  havmg 
preflied  thereto  tbe  dollar-mark  is  sufficient, 
where  tbe  meaning  and  ase  of  tbe  nomerals 
were  fullj  explained  in  the  publication  itself. 
Pox  V.  Wright,  152  Cal.  59,  91  Pac.  1005. 

[c]  It  is  not  necessary  in  the  delinquent  tax- 
list  to  state  separately  the  items  of  taxes, 
penalties,  and  costs  charged  against  tbe  prop- 
erty. A  statement  of  tbe  total  amonnt  li 
Bufficient.— Chapman  t.  Zoberlein,  152  Cal. 
216,  B2  Pac.  188. 

[d]  Tbe  pablication  of  a  delinquent  tax  list 
la  not  rendered  ineffectual  because  tbe  dollars 
and  eenta  were  not  indicated  by  the  flgurea 


purporting  to  state  the  amonnt  ehargeo 
against  the  property,  where  there  wss  a  note 
at  tbe  foot  of  the  list  fully  explaining  the 
figures.— Chapman  v.  Zoberlein,  152  CaL  £16, 
92  Pac.  188. 

[el  Tbe  law  does  not  require  tbe  anditot 
to  keep  the  original  delinquent  lists  in  his 
office,  and  evidenee  that  they  were  not  foond 
in  bis  office,  and  tbat  he  was  unable  to  pri>- 
duce  them  at  tbe  trial^  ia  not  aufficient  Id 
sustain  a  finding  tbat  original  delinquent  liett 
were  never  made  for  toe  years  herein  iS' 
volved. — Davia  v.  Pacific  Improvement  Co^  7 
Cal.  App.  452,  94  Pae.  595. 

[t]  In  tax  proeeediugs,  in  order  to  diveit 
title,  a  atriet  compliance  with  tbe  law  is  es- 
sential. The  exact  sum  required  by  law  mutt 
bo  stated  in  tbe  delinquent  list;  and  th« 
smallest  deviation  therefrom,  in  an  excessive 
statement,  is  fatal. — Warden  v.  Broome,  9 
Cal.  App.  172,  98  Pac.  2S2. 

[g]  When  the  delinquent  list,  as  published, 
contained  an  erroneous  statement  of  an 
amount  of  taxes,  penalties  and  costs  in  exent 
of  the  sum  authorized  by  law,  a  sale  made 
thereunder  to  the  state,  though  made  for  the 
correct  sum,  ia  void. — Warden  v.  Bioome,  9 
Cal.  App.  172,  98  Pac.  252. 

§  167.    Enfarcement  of  Lien  on  Beal  Frap- 
any. 

Sa]  All  the  proeeedinga  for  the  enforeenieat 
taxes  are  in  invitum  and  must  ba  stricli 
juris.  The  faitare  to  comply  witb  the  statute 
prescribing  the  proceedings  essential  to  effect- 
ing a  sale  of  property  for  delinquent  taxes  is 
fatally  defective.— Ouptill  v.  Eeleey,  6  CaL 
App.  S5,  91  Pac  409. 

S  ISSyt.    NottM. 

[a]  Tbe  provision  of  section  3767  of  the 
Political  Code  to  the  effect  tbat  a  sale  for 
delinquent  taxes  must  not  be  less  thao 
twenty'One  nor  mors  than  twenty-eight  days 
from  tbe  time  of  the  first  publication  of  the 
notice  of  sale  ia  sufficiently  complied  witb 
by  a  sale  which  ia  noticed  for  and  bad  on 
the  eighteenth  day  of  June,  1697,  in  pur- 
anance  of  a  notice  which  was  first  poblisbe^ 
on  tbe  preceding  twenty-elshth  day  of  Uay. 
Under  section  12  of  tbe  Political  Code,  ia 
computing  tbe  time  of  notice  tbe  first  dsy 
of  publication  is  excluded,  and  a  sale  had 
on  the  twenty-first  day  thereafter  accords 
with  the  requirements  of  the  statute. — Bank 
of  Lemoore  v.  Fulgham,  161  Cal.  234,  90  Pec 
936. 

[b]  The  publication  of  tbe  notice  of  sale 
required  by  section  3897  of  tbe  Politieal  Code, 
once  a  week  for  tbe  period  of  three  weelo, 
is  sufficient,  even  if  the  newspaper  in  which 
the  notice  appeared  were  published  daily.— 
Fox  V.  Wright,  152  Cal.  59,  91  Pac.  1005. 

[e]  Under  section  3897  of  the  Political  Code 
the  notice  to  be  given  by  tbe  tax  col  lector 
of  the  sale  by  the  state  of  land  sold  to  it  for 
delinquent  taxes  need  not  contain  the  nanie 
of  tbe  delinquent  owner  of  the  property. — 
Pox  V.  Wright,  152  Cal.  69,  91  Pac.  1005. 

[d1  The  proviaion  of  the  atatute  that  the 
notice  of  sale  should  be  pablisbed  "for  st 
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]«Mt  three  lueeeBaivt  weeks  io  loiue  newi- 
paper  pnblisbed  in  the  eounty,"  is  Bi]ffieieDtl7 
eompUeil  with  bj  a  publication  on  one  i^j 
in  each  of  four  saceeBaive  veeki,  in  a  Dews- 
paper  of  the  count  J  which  was  pnbliBhed 
daily  during  that  period,  the  days  of  such 
pablicatioD  being  exactly  one  week  apart, 
although  the  notice  was  not  inserted  except 
for  the  one  day  in  each  of  said  weeks. — 
Chapman  t.  Zoberleln,  152  Cal.  216,  92  Pac. 
ISS. 

[e]  Where  a  sale  by  the  state  waa  made  at 
a  time  when  section  3B97  of  the  Political 
Code  did  cot  require  that  the  notice  of  sale 
given  by  the  tax  collector  in  pursuance  of 
the  order  of  the  state  controller,  should  state 
the  name  of  the  person  owing  the  delinquent 
tax  that  may  be  against  the  property  or  a 
statement  of  the  taxes,  coBts,  penalties  and 
expenses  accrued  to  that  date,  the  omission 
of  sach  matters  is  ironiHteTial. — Cbapman  t. 
Zobetlein,  152  Cal.  216,  92  Pac.  188. 

[t]  The  law  does  not  reqnire  two  assess- 
ments for  the  same  year,  on. account  of  bond 
iaeae  and  for  cnrrent  expenses  of  the  irriga- 
tion district,  to  be  separately  stated  in  the 
notice  of  sale,  certificate  of  sale,  or  deed;  and 
it  is  anfficient  that  the  aggregate  amoant  of 
the  assessments  and  the  aggregate  amount  of 
the  taxes,  percentage,  and  costs  are  correctly 
stated  tbereia. — ^Best  v.  Wohlford,  153  Cal. 
17,  94  Pac.  «8. 

[g]  Though  the  notice  of  sale  is  that  to 
which  tbe  taxpayer  is  absolutely  entitled,  and 
is  not  concluded  by  the  deed,  yet  the  use 
therein  of  ditto  marks  and  abbrCTiatioua 
which  coold  not  mislead  and  which  are  ex- 
plained in  the  notice,  do  not  afleet  its  valid- 
ity or  tbe  sufficiency  of  its  compliance  with 
the  law.— Best  y.  Wohlford,  163  Cal.  17,  94 
Pac.  98. 

[h]  Tbe  requirement  of  notice  under  the 
act  of  1S91  applies  to  the  state  as  well  as 
to  a  private  purchaser,  and  the  state  can 
acqnire  no  title  or  pass  one,  unless  soch 
notice  is  given. — King  v.  Samuel,  7  Cal.  App. 
55,    93   Pac   391. 

[i]  Where  tbe  defendant  relied  npon  a  tax 
title  to  the  land  on  the  east  side  of  the 
river,  the  validity  of  eueb  title  must  be  gov- 
erned by  the  law  in  force  at  the  time  ot 
the  same;  and  where  the  sale  was  made  under 
the  act  of  March  19,  1891,  requiring  the  pur- 
ebaser  thirty  days  prior  to  tbe  expiration  of 
tbe  time  for  redemption,  or  prior  to  applica- 
tion for  a  deed  to  serve  the  owner  with  a 
written  notice,  to  be  recorded  and  proved  by 
affidavit,  in  case  of  tbe  want  of  such  notice 
and  proof,  the  deed  was  void  and  passed  no 
title. — King  T.  Samnel,  7  Cal.  App.  55,  93 
Pac.  391. 

[jj  One  relying  npon  a  tax  deed  is  boned 
to  establish  the  giving  of  the  statutory  no- 
tice as  part  of  the  proof  of  title. — King  v, 
Samuel,  7  Cal.  App.  55,  93  Pac.  391. 

$  160.    Mode  and  Oondnct  of  Bsle. 

[a]  Pox  V,  Wright,  ante,  p.  60,  approvea 
to  the  effect  that  tbe  provision  of  section 
3S07  of  tbe  Political  Code,  requiring  the  tax 
eolleetor  to  sell  the  property  sold  to  the  state 
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for  delinqnect  taxes  st  pablie  auction  "to 
the  highest  bidder  for  cash,"  means  that 
tbe  sale  must  be  made  to  him  who  will  pay 
tbe  largest  cash  sum  for  tbe  entire  property. 
So  construed  tbe  section  is  not  auconstltu- 
tional,  although  the  law  makes  no  provision 
for  the  return  to  the  owner  of  tbe  property 
of  any  excess  of  ths  selling  price  above  the 
amonnt  for  wbicb  it  was  sold  to  the  state. — 
Chapman  v.  Zoberlein,  152  Cal.  216,  92  Pac. 
188. 

§  160yi.    Sale  on  HoUday. 

[a]  A  sale  made  by  the  tax  collector  on  a 
legal  holiday  is  not  void,  in  tbe  absence  of  a 
statutory  prohibition  against  it,  and  if  otber- 
wise  made  according  to  law  is  effectual  to 
dispose  of  the  state's  title  to  one  who  pays 
the  purchase  money. — Young  v,  Patterson, 
9  Cal.  App.  4SS,  99  Pac.  SS2. 

S  1S2.  Estate,  Interest  and  Amotmt  of  Iiand 
WUcb  may  be  Sold. 
[a]  Where  the  tax  deed  described  tbe  land 
assessed,  and  stated  that  tbe  collector  offered 
for  sale  tbe  least  quantity  or  smallest  portion 
thereof  to  psy  the  assessments,  coats,  and 
charges,  and  that  the  grantee  named  was 
the  bidder  who  was  willing  to  take  said  least 
quantity  and  pay  the  same,  and'  described 
said  least  quantity  or  smallest  portion  of  tbe 
said  land  as  tbe  whole  thereof  again  de- 
scribed and  granted  by  tbe  deed,  the  deed 
clearly  shows  that  the  whole  of  tbe  land  was 
tbe  least  quantity  which  any  bidder  was  will- 
ing to  take,  and  that  the  whole  was  in  fact 
sold  and  intended  to  be  conveyed  by  tbe 
deed.— Beet  v.  Wohlford,  153  Cal.  17,  94  Pae. 
98. 

§  163.    Persons  Who  may  Parcbue. 

[a]  The  legislature  of  1895  made  a  radical 
change  in  tbe  mode  of  selling  property  for 
taxes,  requiring  a  sale  to  the  stale,  and  ■ 
sale  for  sanitary  taxes,  in  the  year  1S99, 
to  an  individual  conferred  no  title  upon  blm 
nnder  the  tax  law  as  amended. — Quptill  v. 
Eelsey,  «  Cal.  App.  85,  91  Pac.  409. 


[a]  Where  land  bad  been  properly  sold  to 
the  state  for  delinquent  taxes  for  the  year 
1S94,  tbe  failure  of  the  fiscal  officers  to  stamp 
upon  tbe  asses sment-bo ok  for  tbe  year  189S 
the  fact  that  it  bad  been  sold  for  taxes  and 
the  date  of  tbe  sale,  as  required  by  section 
3801  of  tbe  Political  Code  as  enacted  in 
1895,  did  not  affect  the  validity  of  such  sale. 
Fox  V.  Townssnd,  152  Cal.  51,  91  Pac.  1004, 
1007. 

[b]  The  words  "sold  to  tbe  state,"  stamped 
on  the  assessment  for  tbe  subsequent  year, 
were  sufficient  to  impart  notice  oi  such  sale 
to  the  fiscal  officers  and  also  to  the  owner 
of  the  land. — Fox  v.  Townsend,  152  Cal.  51, 
91  Pac.  1004,  1007. 

§  166.    Oertifieat«  of  Bale. 

[a]  Sectione  3776  and  3777  of  tbe  Political 
Code,  wbicb  provided  for  the  i '  " 


DqitizedbyGoOt^le 


TAXATION,  X,  U  18»-171. 


certifieate  upon  th«  anle  to  the  itate  for 
dalinqatnt  taxes,  b&ving  baen  repaaled  b^ 
tha  act  of  1895  (Stata.  1SB5,  p.  19),  the  at- 
tempt afterward  to  amead  the  repealed  see- 
tioas  by  the  atatatea  of  1S9S,  page  327,  woa 
of  no  effect.  And  a  certificate,  issned  after 
the  repeal  of  said  lectiouB,  for  deliaquent 
taxes  for  the  year  1894,  will  be  diaregarded 
ih  determiniug  the  validity  of  the  aale.— 
Carter  v.  Oabom,  ISO  Cal.  B20,  S9  Pae.  608. 

[b]  Where  the  sale  by  the  atate  of  the  land 
Eold  to  it  for  delioquent  tazei  did  not  take 

SI  ace  antil  after  the  full  five  yeara  allowed 
or  redemption  had  elapsed,  an  error  in  the 
certificate  of  asle  in  fixing  the  date  when 
the  five  years'  period  of  redemption  would 
expire,  was  cured  by  the  enratiT«  act  of  1S03, 
p.  63. — Bank  of  Lemoora  t.  Fulgham,  ISl  Cal. 
234,  90  Pac.  936. 

[c]  Under  section  3778  of  the  Political 
Code  a  certificate  of  sale  for  delinquent  taxes 
is  not  invalidated  for  failure  to  separately 
set  forth  the  amount  of  the  penalties,  eosta, 
and  charges.  That  section  only  requires  the 
amount  of  the  assessment  to  be  stated  In  the 
certificate. — Bank  of  Lemoore  t.  Fulgbam, 
151  Cal.  £34,  90  Pae.  93S. 

Sd]  A  certificate  of  aale  for  delioqaent  taxes 
lich  recitea  that  the  tax  levied  on  the  prop- 
erty was  tlS.ZO  and  that  the  "penalties,  casta 
and  chargea  which  have  since  accrued  there- 
on amonnt  to  the  farther  sum  of  $~- — ,"  and 
which  further  recites  that  the  sole  was  made 
to  the  state  "for  the  amount  of  said  taxes 
of  every  kind  charged  againat  tba  property, 
and  penaltiea,  eoata  and  cbarges,  to  wit,  the 
sum  of  t20.S6,"  aufficienUy  ahowa  that  the 
amount  of  such  penalties,  costs,  and  charges 
waa  the  difFerencB  between  such  atated 
amounta,  or  the  sum  of  (1.46.— Bank  of  Le- 
moora V.  Fulgham,  151  Cal.  234,  90  Pae.  936. 

[e]  Upon  the  repeal  of  section  3776  of  tha 
Political  Code,  providing  for  a  eertiflcate  of 
aale  for  land  sold  to  tha  state  for  delinquent 
taxes,  the  provisions  of  section  3786  of  that 
code,  to  the  effect  that  the  deed  to  the  state 
must  contain  a  recital  of  the  mattera  con- 
tained In  the  certificate,  became  nugatory. — 
Fox  V.  Towusend,  152  Cal.  51,  91  Pac  1004, 
1007. 

[f]  The  eertiflcate  of  aale  to  the  state  was 
not  rendered  invalid  by  the  fact  that  it  re- 
cited that  the  amount  for  which  the  prop- 
erty was  sold,  being  the  same  as  the  amount 
charged,  was  for  "taxes  of  every  kind 
charged  against  said  property,  and  penalties, 
costs  and  chargea."  The  addition  of  the 
word  "charges"  added  nothing  to  the 
amount,  nor  did  It  change  the  items  com- 
posing it. — Chapman  r.  Zoberlein,  152  Cal. 
216,  82   Pac.   188. 

[g]  Under  section  3776  of  the  Political  Code 
requiring  a  certificate  of  aale  by  a  tax  cot- 
lector  to  the  state  for  delinquent  assessment 
to  recite  the  year  of  the  assessment,  a  cer- 
tificate which  recites  that  the  property  was 
assessed  in  the  year  18 —  ia  void  and  a  deed 
issued  therennder  to  the  atate  conveyed  no 
title.— Preaton  t.  Hiraeh,  5  Cal.  App.  435,  90 
Pae.  9iAi. 


[h]  The  recital  of  the  year  In  tha  eaption  of 

the  sertifieate  is  immaterial.  The  caption  is 
no  part  of  the  certificate  to  which  tba  tax 
collector  certified,  and  cannot  be  Tefened  ta 
in  aid  of  the  certificate  in  a  matter  required 
by  the  statute  to  appear  therein  .—Preston  t. 
Hirscb,  6  Cal.  App.  435,  90  Pae.  SSS. 


was  for  "delinquent  taxea,"  required  in  » 
tions  3776  and  37S5  of  the  Political  Code, 
were  anbstantially  made  as  so  required,  tb« 
term  "delinquent"  being  used  in  each  in  rela- 
tion to  the  taxes  for  which  the  propert; 
was  sold.— Phillips  v.  Cox,  7  CaL  App.  308, 
94  Pae.  377. 

X     BEDEMFTIOK  FBOH  TAX  SALE. 
WHAT     LAW     QOTERNS     AND     PBB80NB    SS- 

TITLED  TO  REDEEM,  i  IBB. 
TIUB  FOR  REDUMPTION,  t  ITO- 
NOTICE  IN  GENERAL,  |  ITl. 
PBOCEEDINOB  AND  EFFECT,  1  17B. 


[a]  The  law  in  force  at  the  time  of  a  isJe 
for  taxea  regnlatea  the  right  of  redemption 
therefrom;  and  it  is  not  within  the  power 
of  tba  le^slature  to  take  away  that  rigbc, 
or  prejudicially  to  affect  it,  by  labseqaeBt 
legislation  .Johnson  v.  Taylor,  150  CaL  201, 
119  Am.  St.  Sep.  ISl,  S8  Pac  903. 

S  170.    Time  foi  Sademptlon. 

[a]  The  right  of  the  previous  owner,  ander 
aection  3817  of  the  Political  Code,  to  ledeem 
property  sold  to  the  atate  for  delinquent 
taxes,  ia  loat  when  the  property'  has  baea  sold 
by  the  tax  collector  upon  direction  of  the 
controller,  and  after  due  notice  to  a  psi- 
chaser  who  has  paid  the  purchase  money  to 
the  county  treasurer  before  any  attempted 
redemption  was  made.  The  land  is  disposed 
of  by  such  sale  and  payment,  though  no  deed 
had  passed  to  the  purchaser  prior  to  the  at- 
tempted redemption.  The  deed  was  not  d«- 
esaary  to  complete  the  aale  of  the  atate's  title. 
Young  V,  Patterson,  9  Cal.  App.  469,  99  Ps«. 


§  171.    Notice  In  OenaraL 

[a]  Where  the  law  in  force  at  the  time  of 
a  tax  sale  required  the  purchaser  or  bii  , 
assignee,  within  thirty  days  prior  to  tlis  ex- 
piration of  the  time  for  redemption,  or  be* 
fore  a  deed  waa  applied  for,  to  serve  written 
notice  upon  the  owner  or  occupant  of  Bueh 
expiration  or  application,  and  to  file  an  alE- 
davit  with  the  tax  collector  ahowing  mtk 
service,  before  a  deed  could  be  issued,  tad 
where  the  law  was  changed  prior  to  the  tax 
deed  dispensing  with  such  notice,  a  deed 
made  by  the  tax  collector  to  the  state  without 
such  notice  and  affidavit  passed  no  title  there, 
to,  and  a  subsequent  deed  by  the  state  to  * 
third  party  is  void  and  oaunet  support  an 
action  to  quiet  title  against  the  ownen  of 
the  property. — Johnson  v.  Taylor,  150  Ctl- 
201,  119  Am.  St.  Bep,  181,  88  Pac  903. 
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§  17B.    ProceodlBci  wid  Effect. 
[a]  Timber   Unds   which    huve    toveTted    to 

the  Btats  for  nonpajrment  of  the  eisb  price 
are  not  the  subject  of  tuation.  Where  a 
sale  and  deed  wa«  made  to  tbe  Btate  for  sub- 
■aquent  taxes,  a  redemption  therefrom  by 
payment  of  tbe  t&xet  and  penalties  by  the  as- 
sign ees  of  a  void  certificate  of  pure  ha  le  con- 
fers no  preferred  right  of  purchase  upon 
them  under  section  3788  of  tbe  Political  Code, 
and  the  lands  were  open  to  Bubsequent  loca- 
tion.— Kleiniorge  t.  Burebaeher,  S  CaL  App. 
Ue,  98  Pac.  199. 

zi.  TAX  htlbs. 

A.    TITLE  AND  RIGHTS  OF  PXTBCHABEB 
AT   TAX  SALE. 

5  ITB.    Effect  of  Sefacti  or  IiregnUiltlra  In 

ProcoedlngB. 

[a]  If  proceedings  for  levy  and  sale  are 
irregular,  porchaser  acquires  no  rights  en- 
forceable at  law  or  In  equity. — Qreennood  v. 
Adams,  80  CaL  78,  El  Pac.  1134. 

[b]  An  assessment  of  a  portion  of  a  pnbllc 
street  is  void,  and  creates  no  lien  upon  tbe 
land  assessed;  nor  can  a  sale  and  conveyance 
by  tbe  tax  collector  to  the  stale  for  a  delin- 
quent tax  thereupon  transfer  title  to  tbe  state, 
nor  would  a  grantee  from  the  state  acquire 
any  right  in  the  land,  or  fay  reason  of  sncb 
sale  be  authorized  to  dose  the  street  from  n»e 
by  the  public. — Warren  v.  City  and  County  of 
San  Francisco,  150  Cal.  167,  88  Pac.  712. 

B.    TAX  DEEDS. 

UUITA.TIONB.      AOTHOBITT     AND     DDTT     TO 

HAKE,  (  ISI. 
BEOITALg  IN  QENEBAL,   i  IB*. 

SALE.  I  ise. 

— —  OONTEKTS   OF  TAX   OERTmOATE.  {  JB8. 
DESCRIPTION  OF  PHOPERTT,  1 189. 
EXEODTIOK,  AOKNOWLEDQUENT  AND  AUEND- 

HENT,  I  190. 
CON8TBU0TI0N  AND  OPERATION  IN  GENERAL, 

i  191. 

CURATIVE  Acra.  tl9m. 

EPFEOT  AS  EVIDENCE  IN  GENERAL,  |  193. 

VALIDITY,  OONBTRUCTION  AND  OPERATION 
OF  STATUTES  MAKING  DEED  BYIDENCB 
OF  TITLE  AND  RBGDLAKITT  OF  PRO- 
CEEDINGS, I  198. 

6  181.    Ustitatloiu,  ADthority  and  Dnty  to 

Make, 
[a]  The  proTisions  of  tbe  present  revenue 
law,  whereby  the  tax  collector  makes,  on  be- 
half of  the  state  as  its  agent,  the  deed  to 
tbe  purchaser  of  lands  sold  to  tbe  state  for 
deliiiquent  taxes,  is  not  in  violation  of  section 
14  of  article  V  of  the  constitution,  which  pro- 
vides that  "All  grants  and  commissions  shall 
be  in  tbe  name  and  by  the  anthority  of  tbe 
people  of  tbe  state  of  California,  sealed  with 
tbe  great  seal  of  the  state,  signed  by  the  gov- 
ernor, and  countersigned  by  the  secretary  of 
state."  Lands  bo  acquired  by  the  state  were 
never  within  tbe  pnrview  of  such  constitu- 
tional provision;  and  tbe  legislature  bad  full 
power  to  make  tbe  tax  collector  or  any  other 


person  Its  agent  and  attorney  tn  fact  for  tbe 
passing  of  tbe  legal  title  to  such  lands. — Bank 
of  Lemoore  v.  Fnlsbam,  ICl  Cal.  234,  90 
Pae.  936. 

[b]  The  fact  that  the  certlBcate  of  sale  bears 
date  on  tbe  twenty-second  day  of  August, 
1896,  which  is  called  the  day  of  sale,  does  not 
■bow  that  five  years  had  not  elapsed  between 
the  date  of  sale  and  tbe  deed,  where  it  dis- 
tinctly certifies  that  the  sale  of  the  prop- 
erty was  made  "on  the  27ttk  day  of  June, 
1896,"  and  tbat  "the  purchaser  thereof  will  be 
entitled  to  a  deed  on  the  27th  day  of  June, 
1001."  Where  the  deed  was  dated  June  28, 
1001,  it  appear*  that  full  five  years  had  elapsed 
from  tbe  date  of  sale  before  the  deed  to  tbe 
state  was  exaented.— Schamblin  v.  Means,  6 
Cal-  App.  261,  91  Pae.  1020. 

§  181.    Becttala  In  OeneraL 

[a]  Under  the  law  as  it  stood  prior  to  tbe 
curative  act  of  1903  a  deed  to  the  state  for 
delin<jueDt  taxes  not  eontainin|;  a  recital  of 
the  time  allowed  for  redemption  was  void; 
but  that  curative  act  had  the  effect  to  legalize 
deeds  theretofore  made  not  eontaining  such 
recital,  provided  five  years  have  elapsed  since 
the  date  of  the  sale  and  deed. — Baird  v.  Uou- 
roe,  150  Cal.  S60,  89  Pae.  352. 

[b]  A  recital  ae  to  the  amount  for  which  tbe 
property  was  sold  which  shows  tbe  total 
amount  due  for  taxes,  penalties,  costs,  and 
charges  at  the  time  of  the  sale,  is  sufficiently 
certain.— Baird  v.  Monroe,  150  CaL  560,  89 
Pac.  352. 

[e]  A  defect  in  a  tax  deed  to  tbe  state  exe- 
cuted July  0,  1000,  for  land  sold  to  it  for 
delinquent  taxes  assessed  for  the  year  1S04, 
in  failing  to  recite  tbe  time  when  the  right 
of  redemption  had  expired,  was  cured  by  the 
act  of  February  28,  1903,  the  purpose  of  which 
was  to  confirm,  validate,  and  legalize  certain 
tax  deeds.  Such  act  ii  constitutional  and 
valid. — Carter  v.  Oiborn,  150  CaJ.  620,  89  Pae. 
608. 

id]  An  imperfection  in  a  deed  to  tbe  state 
land  sold  for  delinquent  taxes,  in  stating 
the  time  when   the   right  of  redemptio:     '     ' 


SI,  91  Pae.  1001,  1007. 

[e]  The  sufficiency  of  the  deed  by  the  tax 
collector  to  a  purchaser  at  a  sale  made  after 
the  title  bas  become  vested  in  the  state  is  to 
be  determined  by  the  requirements  of  sections 
3997  and  3898  of  the  Political  Code,  and  it  is 
only  necessary  that  it  shall  recite  bo  much 
of  the  proceedings  subsequent  to  the  execu- 
tion of  tbe  deed  by  tbe  tax  collector  to  the 
state  as  may  be  necessary  to  show  that  the 
tax  collector  was  authorised,  as  agent  for  tbe 
state,  to  sell  and  convey  the  state's  previously 
acquired  right  to  the  property. — Chapman  v 
Zoberlein,  152  Cal.  210,  93  Pac.  188. 

§  186.    Bale. 

[a]  Where  the  state  sells  and  oanveys  prop- 
erty acquired  by  deed  to  it  for  taxes,  tbe  re- 
auirement  of  section  3896  of  tbe  Political 
_^de,  tbat  the  deed  of  the  state  to  the  pur- 
chaser shall  recite  "tbe  facts  necessary  to  au- 
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thorlee  anch  lale  und  eonTeyance,"  vhieh  deed 
"■hall  be  prima  facie  eTidenee  of  all  the  facta 
recited  tberein,"  doea  not  contemplate  that 
proof  of  the  divestitare  of  the  title  of  the 
former  owner  of  the  property  can  be  made 
bj  the  mere  ez  parte  recital  bj  an  executive 
officer  in  the  iuosequent  conveyance  by  the 
itate;  and  the  mere  deed  to  the  parchaser  con-. 
tainiog  Buch  recital  la  not  aufficieDt  to  show 
that  be  acquired  the  title  of  the  original 
owner  in  the  absence  of  independent  proof 
that  such  title  was  acquired  by  the  etate.— 
County  Bank  t.  Jack,  148  Cal.  437,  113  Am. 
St.  Bep.  Sas,  S3  Pac.  705. 

S  188.    Oontenta  of  Tax  OsitUlcite. 

[a]  Where  the  law  required  the  certilcate 
of  sale  to  show  the  time  for  redemption,  and 
that  the  matters  contained  in  the  certifleate 
mast  be  recited  in  the  deed,  a  recital  in  the 
deed  showing  that  the  certideaCe  stated  that 
unless  the  said  real  estate  was  redeemed  with- 
in twelve  months  from  the  specified  date  of 
said  sale  the  purchaser  would  be  entitled  to  a 
deed  thereof,  such  recital  in  the  deed  safS- 
cientl}'  shows  that  the  eertiflcate  eoinnlied 
with  the  requirement  of  the  statute  in  stating 
the  time  for  redemption. — Beat  v.  Woblfor£ 
153  Cal.  17,  S4  Pac.  98. 

[b]  Where  the  previsions  of  the  Political 
Code  requiring  a  certificate  at  sale  to  the 
State  for  taxes  were  repealed  in  1895,  and 
were  not  in  force  when  the  tax  sale  was 
made,  abjections  resting  npon  the  certificate 
of  sale  must  be  disregarded,  and  any  am- 
biguity in  the  recitals  of  such  certificate  in 
the  deed  is  immaterial,  and  cannot  affect  the 
applicabilitjr  of  the  validating  act  of  1903, — 
Schamblin  ▼.  Means,  6  Cal.  App.  261,  91  Pae. 
1020. 

§  189.    Daacrtpticn  of  Property. 

[a]  A  description  of  the  property  assessed 
contained  in  the  certificate  of  sale  and  tEiz 
deed,  which  describes  it  as  being  within  the 
county  of  Tnlare,  and  further  designates  it 
by  section,  township,  and  range,  is  sufficient, 
although  it  fails  to  state  the  particular  base 
and  meridian  of  the  survey.  The  courts  tako 
judicial  notice  of  the  system  of  surveys  pre- 
vailing in  the  stete^  and  that  there  was  but 
one  piece  of  laod  in  that  county  which  by 
any  possibiiity  could  have  answered  such  de- 
scription.— Bank  of  Lemoote  v.  Fulghani,  151 
Cal.  331,  90  Pac.  938. 


:  delinquent  taxes  which  describes  the 
property  conveyed  as  it  was  assessed  and  de- 
ECribed  in  the  certificate  of  sale,  with  the 
added  words,  "with  the  appurtenances,  etc.," 
is  not  invalidated  by  reason  of  the  addition 
of  such  words. — Bank  of  Lemoore  v.  Pulgham, 
ISl  Cal.  234,  90  Pae.  936. 

[c]  Under  section  4  of  article  13  of  the  con- 
stitution, a  tax  deed,  which  described  the 
properly  assessed  and  conveyed  as  a  mort- 
gage interest  in  a  specifically  described  tract 
of  land,  is  sufficient  to  convey  the  land  de- 
scribed.— Fox  V.  Townsend,  152  Cal.  CI,  91 
Pac.  1004,  1007. 


[d]  Where  a  tax  deed  was  objected  to  for 
uncertainty  in  the  description  of  the  land, 
the  objection  is  sufficiently  met  by  evidence 
showing  that  the  description  waa  in  fact  lutS- 
cient  clearly  to  identify  the  land. — Best  v. 
Wohlford,  153  Cal.  17,  94  Pac  98. 

§  190.    Execution,      AeknowlaAgBMOit      ud 
AmendmKit. 

[a]  When  a  tax  deed  to  the  state  dees  not 
conform  in  its  reeitals  to  the  facts,  the  tax 
collector  is  aathoriaed  to  exeente  a  second  inu 
corrected  deed,  but  he  has  no  power  to  eie- 
ente  a  second  deed  which  misstatea  the  fact* 
respecting  any  proceeding  prior  to  its  eieeu- 
tion.  Such  a  deed  wonld  be  void. — Fez  r. 
Townsend,  152  Cal.  51,  91  Pao.  1004,  1007. 

[b]  It  is  ao  objection  to  k  corrected  tax 
deed  te  the  state  that  it  was  executed  after 
the  state  had  parted  with  its  title  to  the  land. 
Fox  V.  Townsend,  162  CaL  51,  91  Pae.  1004, 
1007. 

S  191.    Oonstntction  and  Operation  in  Qen- 
aral. 

[a]  After  land  has  been  sold  to  the  state 
for  delinquent  taxes,  and  a  sale  and  deed 
thereof  by  the  state  has  been  enbsequenCiy 
made,  the  owner  cannot  be  held  to  liave  been 
deprived  of  his  property  without  dne  process 
of  law,  by  reason  of  the  failnra  of  the 
public  officers,  while  the  property  remained 
unredeemed,  to  comply  with  the  provisions 
of  section  3680  of  the  Political  Code,  requir- 
ing that  upon  each  subsequent  assessment 
the    assessor    must   enter    the   fact   that   the 

Sroperty  has  been  sold  for  taxes  and  the 
ate  of  the  sale,  and  that  npon  all  bills  and 
statements  there  must  be  written  or  stamped 
the  words,  "Sold  for  taxes,"  and  the  date  of 
the  sale.  The  legislature  had  the  power  in 
the  first  instance  to  have  dispensed  with  such 
reqairements,  vrithotit  infringing  npon  the 
rights  of  the  taxpayer  as  to  notice,  or  to 
provide,  as  it  has  done  by  section  3TST  of 
the  Political  Code,  that  the  tax  deed  shall  be 
conclusive  evidence  of  a  compliance  with 
such  reqnirements. — Bank  of  Lemoora  v.  Fol- 
gham,  151  Cal.  234,  90  Pae.  936. 

[b]  The  various  grounds  urged  against  the 
validity  of  the  tax  deed  involved  in  this 
aetioQ  are  held  to  be  untenable,  and  the 
validity  of  the  deed  fs  sustained,  on  the 
authority  of  Baird  v.  Monroe,  150  Cal.  560, 
89  Pac.  352,  and  Carter  v.  Osborn,  150  Cal. 
620,  8S  Pac.  608.— Chapman  y.  Moore,  151 
Cal.  S09,  121  Am.  Bt.  Bep.  130,  91  Pac.  321. 

[c]  If  an  order  of  the  board  of  supervison, 
as  provided  for  by  section  3805b  of  the  Polit- 
ical Code,  were  necessary  to  anthnrize  the 
tax  collector  to  execute  an  amended  tax  deed, 
it  will  be  presumed,  in  support  of  such  a 
deed,  that  it  vrts  executed  by  that  officer 
nnder  proper  authority  and  direction. — Fox  t. 
Townsend,  152  Cal.  51,  91  Pac.  1004,  1O07. 

[d]  The  failure  of  the  tax  collector  to  em- 
body in  the  notice  of  the  sale  by  the  stii* 
of  lands  sold  to  it  tor  delinquent  taxes  tte 
name  of  the  person  to  whom  the  property 
was  assessed  for  each  year  on  which  tben 
were  delinquent  taxes,  aa  required  by  leetioa 
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3897  of  the  Politteal  Code,  became  imma- 
terial after  the  issuanee  ef  the  deed  from 
the  state.  Under  aeetion  37S7  of  that  code, 
by  the  iBBDBnce  of  the  deed,  the  pregumptioa 
of  the  regularity  and  tufficieney  of  the  notice 
of  Bale  became  coDclDSiTe. — Fox  t.  Wiigbt, 
152  Cal.  59,  91  Pae.  1005. 

[e]  Deeda  fTom  the  Btate  for  lauds  told  to 
it  for  delinquent  taxes  held  valid  on  the  au- 
♦hority  of  Baird  v.  Monroe,  150  Cal.  580,  89 
Pae.  352;  Pox  v.  Wright,  152  Cal.  60,  Bl  Pac. 
1005;  Carter  v.  Osborn,  150  Cal.  G20,  89  Pan. 
408;  and  San  Diego  Bealty  Co.  t.  Comell, 
151  Cal.  197,  90  Pao.  1130.— Davis  v.  Le 
Mesnager,  152  Cal.  97,  92  Pac.  76. 

[f]  A  deed  made  by  the  tax  collector  to  the 
purchaser  is  a  safBcient  divestitare  of  the 
title  of  the  state.  A  patent  signed  by  the 
governor  is  not  necessary. — Chapman  v. 
Zoberlein,  152  Cal.  216,  92  Pac.  IBS. 

[g]  Where  the  state  had  acquired  a  tax 
title  under  a  certificate  of  sale  and  deed, 
which  had  passed  from  the  state  to  defend- 
ants, in  an  action  to  quiet  title,  who  had  pre- 
vailed in  the  action,  all  objections  to  the  tax 
title  covered  by  the  decisions  of  the  supreme 
eoart  in  Baird  v.  Monroe,  150  Cal.  560,  80 
Pac.  352,  and  Bank  of  Lemoore  v.  Fulgham, 
151  Cal.  234,  90  Pae.  936,  are  concluded  by 
the  authority  of  those  cases. — Phillips  v.  Cox, 
7  Cal.  App.  308,  94  Pae.  377. 

[h]  The  contents  of  the  delinquent  list  are 
part  of  the  notice  of  sale,  and  an  unauthor- 
ized notice  constitutes  no  notice.  The  notice 
of  sale  required  by  law  is  jurisdictional,  in 
order  to  constitute  due  process  of  taw,  as  a 
condition  of  traniferrins  tbe  title  to  the 
state  j  and  the  deed  to  tne  state  cannot  be 
eondasive  evidence  of  tbe  performance  of 
acts  necessary  to  confer  jurisdiction. — War- 
den V.  Broome,  9  Cal.  App.  172,  08  Pac.  252. 

S  ISlVi.    Omative  Acta. 

[a]  The  confirmed  and  legalised  title  ao- 
^aired  by  the  state  by  reason  of  the  validat- 
ing act,  as  of  the  date  of  the  deed  to  it  by 
the  tax  collector,  inures  to  the  benefit  of  a 
purchaser  from  the  state  taking  his  couvey- 
Boca  prior  to  the  passage  of  the  act. — Peek 
V.  Pox,  154  CaL  744,  89  Pae.  189. 


eated  to  the  state  for  property  sold  and 
deeded  thereto  for  nonpayment  of  taxes,  op- 
erated retroactively,  and  eonOimed,  validated, 
and  legalized  all  tax  sales  and  tax  deeds 
made  to  the  state  which  would  have  been 
Otherwise  invalid  for  fallare  to  recite,  among 
other  things,  when  the  right  of  redemption 
would  expire,  or  whether  It  had  expired. 
Under  the  curative  act  such  a  deed  to  the 
state  was  validated  and  legalized  as  of  the 
date  when  it  was  executed  by  tbe  tax  col- 
lect«r.— Peck  v.  Fox,  154  Cal.  744,  99  Pac 
189. 

[c]  In  an  action  involving  the  validity  of 
a  tax  sale  and  deed  to  the  state  in  19D1, 
and  of  a  subsequent  deed  by  the  state  in 
1902,   held,  that  all   defeeta  and  objections 


going  to  tbe  validity  of  the  state's  title  were 
cured  retroactively  by  the  validation  act  of 
February  28,  1003,  upon  the  authority  of 
tbe  eaae  of  Baird  v.  Monroe,  150  Cal.  SBO, 
89  Pac.  352,  and  of  subsequent  eases  in  which 
that  caae  is  cited  and  approved. — S^^hamblin 
V.  Means,  6  Cal.  App.  261,  91  Pac.  1020. 

[dj  The  state  at  the  end  of  the  Ave  year 
period  acquired  an  abaolate  property  by  a 
deed  which  was  afterward  confirmed  and 
validated.  The  absolute  right  of  redemption 
having  expired,  no  right  of  property  was 
taken  away  from  the  former  owner  by  the 
deed  from  the  sUta  in  1902.  But  whether 
the  view  be  taken  that  the  title  of  the  state 
was  validated  as  of  the  date  when  the  deed 
was  made  to  the  state,  or  only  as  of  the 
date  of  tbe  passage  of  tbe  curative  act  of 
1903,  SQch  additionally  acquired  title  went 
to  feed  and  validate  the  title  of  tbe  state's 
grantee. — Sehamblin  t.  Means,  0  Cal.  App. 
261,  01  Pac.  1020. 

§  192.    Effect  u  Endence  In  Q«neraL 

[a]  The  objection  that  tbe  auessinent-roll 
showed  a  doable  assessment,  one  for  a  bond 
issue  and  the  Other  a  special  assessment  for 
expenses,  which  were  not  stated  separately 
in  the  notice  of  sale,  certificate  of  sale,  or 
deed,  goes  to  matters  not  shown  on  the  face 
of  the  tax  deed,  and  was  not  a  good  objec- 
tion to  its  admission  in  evidence  as  prima 
facie  evidence  of  all  prior  proceedings.— 
Best  v.  Wohlford,  153  Gal.  17,  94  Pac.  9S. 

[b]  Under  the  statute,  the  tax  deeds  are 
primary  evidence  of  the  levy  of  the  taxes, 
and  the  burden  of  proof  was  upon  the  plain- 
tiff to  prove  the  contrary.  Where  such  bur- 
den was  not  sustained,  an  objection  not  urged 
in  the  trial  court,  that  no  ordinance  was 
ofTered  in  evidence  to  prove  the  levy  of  the 
taxes,  mnst  be  deemed  waived. — Davis  v. 
Pacific  Improvement  Co.,  7  Cal.  App.  452,  94 
Pac.  595. 

[e]  A  remote  search  after  the  lapse  of  six 
years  for  the  original  delinquent  lists  in  the 
tax  collector's  office,  where  they  were  re- 
quired to  be  kept,  which  proved  ineffective, 
is  not  sufficient  to  prove  that  no  such  Hats 
were  ever  made,  or  to  overcome  the  testi- 
mony of  an  expert  searcher  employed  in  the 
tax  collector's  ofSce  that  the  original  delin- 
quent lists  for  the  years  involved  were  pre- 
pared during  those  years  and  sent  to  the 
printer,  taken  in  connection  with  the  pre- 
sumptions from  the  tax  deed,  and  that  official 
duty  was  regularly  performed,  and  from  the 
copies  proved  from  the  recorder's  office,  that 
the  original  lists  for  those  years  existed. — 
Davis  V.  Pacific  Improvement  Co.,  7  Cal.  App. 
452,   94   Pac.   595. 

§  193.  Validity,  Construction  and  Operation 
of  Statntea  Making  Deed  Evidence  of 
Title  and  Regularity  of  Proceedings. 

[a]  The  legislature  had  power  to  make  the 
deed  to  the  state  conclusive  evidence  of  tbe 
regularity  of  all  proceedings,  which  it  might 
have  dispensed  with  in  the  first  instance. — 
PhiUips  v.  Cox,  7  Cal.  App.  308.  94  Pao.  377. 
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§  197.    OondiUoni  PncMont. 

[k]  Etjuily  will  <}ai«t  title  agalnit  a  void  tax 
deed  without  requiring  the  plaintiff  to  pa^  tlie 
defendant  the  amount  paid  for  the  deed. — 
Greenwood  t.  Adame,  SO  Cal.  78,  21  Pae.  1131. 


Zm.    IfGAOT       AND 

TAXES. 
CONSTITUTIONAL     AND     8TAT0T0RT     PROTl- 
8I0NB   OOMSTBOOTION   AMD   OPBBATIOH. 
|E0«. 

AUENDUBNT  AtH)  REPEAL,  |  30S. 

OONCLDSrVENESS     OF     EBTABLISHlfENT     BT 

CODKT,   130SU. 
EXEUPTIONS,  laofl. 

4  A8  A  BAB,  ISOSU. 


§  SOI.  ConsUtnUmuJ  and  Statntorr  Tto- 
Tloloiis — Oonstnictlon  and  Operation, 
[a]  The  amoant  of  a  collateral  inheritanee 
tax  to  be  paid  b^  thoee  nicceeding  to  the 
estate  of  a  deceaBed  person  ti  to  be  deter- 
mined bj'  tbe  Btatote  in  force  at  the  time  of 
the  death  of  the  deceased. — Estate  of  Wood- 
ard,  153  Cal.  39,  94  Pae.  212. 


nity  property  of  bereelt  and  her  deceased 


£0,  1903,  prescribing  that  "All  property  which 
■hall  pass  by  will  or  by  the  intestate  laws 
of  this  state  from  any  penoo  who  may  die 
seised  or  possessed  of  tbe  same  .  .  .  ahall  be 
aod  is  subject  to  a  tax  hereinafter  provided 
for."— Estate  of  Uoffitt,  153  Cal.  359,  95 
Pae.  653,  1025,  20  L.  B.  A.,  N.  8.,  207. 

[c]  Estate  of  Uoffltt,  1S3  Cal.  3S9,  flS  Pae. 
653,  1025,  20  L.  B.  A.,  N.  S,,  207,  approved, 
to  the  effect  that  a  wife's  share  of  the  com- 
munity property  is  inbjeet  to  the  Inheritance 
tax  imposed  by  the  act  of  March  20,  190S. — 
Estate  of  Sims,  153  Cal.  365,  95  Pae.  655. 

[dj  Under  section  3  of  the  inheritance  tax 
act  of  1905,  where  the  estate  exceeds  $25,000 
in  valoe,  the  primary  rates  imposed  on  tbe 
first  $25,000  in  section  2  of  the  act  are  to  be 
compated,  besides  tbe  eompntation  upon  the 
excess  over  that  sum,  provided  for  in  section 
3.  The  reference  in  section  3  to  section  2  of 
the  act  as  to  primary  rates,  shows  tbe  inten- 
tion of  the  legislature  to  charge  tbe  primary 
rates  in  all  cases,  whether  the  estate  is  less 
than  or  exceeds  «25,000  in  valae.—Estate  of 
Bull,  153  Cal.  716,  96  Pae.  366. 

[e]  Though  tbe  collateral  inheritance  tax 
requires  an  appraisement  only  in  certain 
specified  eases,  it  is  suggested  that  it  would 
be  the  better  and  more  equitable  course  gen- 
erally for  tbe  court  to  appoint  appraisers  and 
serve  notices  upon  all  interested  parties,  in- 
cluding the  state,  thns  ^ving  an  opportnnity 
for  hearing  to  all  parties  before  the  tax  is 
fixed.— Becker  t.  Nye,  8  Cal.  App.  129,  96 
Pae.  333. 

[f]  By  the  provisions  of  section  10  of  tbe 
inheritance  tax  act  of  1905,  the  superior  court 


is  given  Jurisdiction  to  bear  and  deteroin* 
all  qnestiona  io  relation  to  such  tax;  tod 
where,  after  settlement  of  the  final  seceoBt 
and  before  distribution  of  tbe  estate,  it  de- 
termined the  exemptions  existing  nnder  such 
law  and  the  amount  of  the  tax  payable,  tad 
ordered  it  be  paid  before  distribution,  its 
action  is  conclusive,  subject  only  to  be  r*- 
viewed  upon  appeal. — Beeiter  t.  Nye,  S  C»L 
App.  129,  96  Pae.  333. 

[g]  Property  passing  by  will  or  by  tbe  in- 
testate laws  is  subject  to  the  inheritance 
tax  on  its  market  value,  and  this  tax,  it 
would  seem,  should  be  assessed  on  the  eitaU 
of  a  decedent  after  the  deduction  of  eosU 
of  administration  and  debta — Estate  of 
Wiese,  3  Cof.  Pro.  Dec.  37t. 


§  806.    - 

[a]  The  question  whether  the  act  of  1905 
tias  repealed  all  means  of  enforcing  the  tu 
vested  under  the  act  of  1B93,  can  onl;  be 
decided  when  tbe  state  seeks  to  enforce  the 
same.  An  heir,  upon  whose  interest  the  tax 
waa  imposed,  cannot  maintain  against  tlie 
state  an  action  affirmatively  to  quiet  his  title 
against  tbe  state,  whether  or  not  there  re- 
maios  a  le^  method  for  its  enforcement, 
without  paying  the  claim. — Trippet  v.  State, 
149  CaL  521,  86  Pae.  1084,  8  L.  B.  A.,  N.  a, 
1210. 

[b]  Tbe  tax  imposed  by  tbe  act  of  Uareh 
23,  1893,  and  the  acts  amendatory  thereof, 
upon  collateral  inheritances  and  bequests, 
gave  to  tbe  state  a  right  which  vested  im- 
mediately upon  the  death  of  tbe  decedent, 
which  cannot  be  surrendered  by  labseqDent 
legislative  act,  or  by  a  repeal  of  the  l»w 
under  which  the  right  became  vested.  Such 
surrender  would  be  a  gift  or  donation  from 
the  state  in  violation  of  section  31  of  article 
rv  of  tbe  constitution,— Trippet  v.  SUte,  149 
Cal.  G21,  86  Pae.  1081,  S  L.  B.  A,,  N.  S., 
1210. 

[e]  Notwithstanding  the  express  repeal  of 
tbe  act  of  1893  and  its  amendments,  the  ob- 
ject of  the  act  of  1906  is  merely  to  establish 
a  different  amoant  of  taxation  and  to  make 
it  applicable  to  different  persons;  and,  in  so 
far  as  provisions  of  procedure  nnder  the 
former  act  are  found  substautially  embodied 
in  the  latter,  they  must  be  deemed  mere 
amendments,  within  the  scope  of  section  325 
of  the  Political  Code,  providing  that  por- 
tions of  statutes  not  altered  are  to  be 
deemed  a  law  from  the  time  when  they  were 
first  enacted,  and  such  portions  apply  to 
taxes  previously  assessed,  the  same  as  if 
there  were  no  repealing  clause  in  the  new 
act.— EsUte  of  Martin,  153  Cal.  229,  H  Pae. 
1053. 

[d]  The  right  of  the  sUte  to  the  Ux  on 
collateral  inheritance,  beqaests,  or  devises 
provided  for  in  the  act  approved  Uatch  25, 
1393,  and  its  amendments  while  in  force, 
vested  immediately  upon  the  death  of  the 
ancestor,  or  testator,  and  its  vested  rights 
thereunder  to  collect  or  receive  any  unpaid 
taxes  could  not  be  affected  by  the  repeal  of 
that  act  and  its  amendments  by  the  Col- 
lateral  Inheritance   Tax  Act   of   March   20, 
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[«]  The  right  to  a  eolleiteral  inheritaoce  tax 
under  the  act  of  March  £3,  1893,  which  be- 
came TSBted  at  the  death  of  a  decGHsed  pei- 
HD,  couJd  not  be  Borrendered  bj  a  subse- 
qaent  leKislative  act,  and  la  unaffected  bj 
tbs  repeal  of  that  act  by  the  itatute  of  1905, 
and  the  estate  cannot  be  diatriboted  to  the 
heirs  without  payment  of  the  Tested  tax, 
which  mcBt  appear  in  tbe  final  aceonnt  of  the 


§  ZOSVj.    OondiulTeiiMf     of     BitaUlstament 
by  Oonit. 

[a]  The  establishment  by  a  court  of  the 
collateral  inheritance  tax  payable  by  an 
estate  is  an  adjudication  upon  that  snbieet 
which  binds  the  state  as  well  aa  the  eatate, 
aa  to  all  queBtionf  pasaed  upon. — Eatate  of 
Qordon,  2  Cof.  Pro.  Dec.  138. 


§  20S. 

[a]  Bequests  for  massea  are  for  charitable 
purposes,  and  therefore  exempt  from  the 
operation  of  the  collateral  inheritance  tax 
act  of  1B99.— Estate  of  Herzo,  2  Cof.  Pro. 
Dec.  laS. 

[b]  A  bequest  to  beautify  the  altar  of  ■ 
cburch  is  for  a  charitable  purpose,  and  there- 
fore not  subject  to  tbe  collateral  inheritance 
tax  act  of  ISgg.— Estate  of  Eerso,  8  Cof. 
Pro.  Dec.  les. 

[e]  The  German  Benevolent  Society  of  San 
Francisco  is  not  subject  to  a  collateral  in- 
heritBDce  tax. — Esute  of  Fretz,  i  Cof.  Pro. 
Dec.  432. 

§  206Vi.    Z4mltatl<ni  u  «  Bu. 

[a]  If  the  execntor  occupies  tbe  position  of 
a  trustee  for  the  state  as  to  the  collateral 
inheritance  tax,  this  relation  does  not  ton- 
tinue  in  the  manner  to  prevent  the  running 
of  the  statute  of  limitations  after  proceed- 
ings have  been  had  to  flx  tbe  tax,  and  the 
amount  thereof  ftied  and  ordered  paid,  and 
tbe  residne  of  the  estate  distributed  and  the 
administration  closed. — Estate  of  Gordon,  2 
Cof.  Pro.  Dee.  138. 

[b]  The  defense  of  the  statute  of  limita- 
tions is  applicable  to  a  proceeding  against 
executors  for  the  collection  of  collateral  in- 
heritance tax.  Such  a  proceeding  is  barred 
under  the  provisions  of  section  338,  Code  of 
Civil  Procedure,  by  the  la^e  of  three  years 
after  the  accrual  of  tbe  liability;  and  the 
liability  is  complete  at  or  before  the  close  of 
the  administration, — Estate  of  Gordon,  2 
Cof.  Pro.  Dec.  138. 

XIV.  DISPOSITION  OF  TAXES  COI- 
LBCTED  AND  FAILUBE  OF  LOOAI. 
AUTB0BITIE8  TO  OOLLBOI. 

DUTY  OP  LOCAL  AUTHORITIES  TO  AOOOONT 
—INTEREST.  PENALTIES  AND  COSTS  COL- 
LECTED, 1308. 

POLL  TAX,  1  aoo. 


%  208.  Doty  of  Local  AnthOTlUeB  to  Ac- 
connt — Interest,  FonalUea  and  Goats  Ool- 
loctad. 
[a]  Upon  sale  to  the  state  for  delinquent 
taxes,  and  subsequent  redemption  theretrom, 
the  county  is  entitled  to  all  penalties  or  per- 
centages wtiich  accrued  for  delinquency  prior 


option  by  section  3817  of  the  Political 
Code,  as  amended  in  1895,  are  to  be  appor- 
tioned between  the  state  and  county,  or  city 
and  county,  under  section  3816  of  that  code, 
in  proportion  to  tbeir  several  rates  of  taxa- 
tion.—Honey  cutt  V.  Colgan,  3  Cal.  App.  348, 
85  Fac.  165. 

S  209.    Foil  Tax. 

[a]  The  state  poll  tax  author! fed  to  be 
levied  and  collected  by  the  legislature  under 
section  12  of  article  XLU  of  the  constitution, 
and  which  is  required  to  be  paid  when  col- 
lected into  the  state  school  fund,  is  a  state 
tax. — Alameda  County  v.  Dal  ton,  148  CaL 
246,  82  Pac.  1050. 

TENANCY  IN  COMMON. 

Inelnda  natnra  and  Inddtnts  ot  Uu  aitstt  of  two 
or  mors  laiioni  In  tlu  same  pioparty  hald  by  Uum 
by  HVBTSi  and  diiMset  titlsi;  rlibu.  powari,  and 
llsbllitlu  of  tsDuits  In  common:  sctloni  snd  otbsi 
pTOCMdliiKi  batvMQ,  by,  or  sgslnst  tbtm;  and  sevsr- 
ana  of  tba  tuuner  othanriM  thin  hy  paititloll. 
n.  MUTUAL  BIGHTS,  DUTIES  AND  LLA- 
BILITIES  OF  COTENANTS,  (S  5-23. 
m.  EIGHTS  AND  LIABILITIES  OP  CO- 
TENANTS  AS  TO  THIBD  PERSONS, 

gg  24-13. 


TITLE  AND  RIGHTS  IN  QENERAL.  |  S. 

PURCHASE   OP   OUTSTANDING   TITLE,    lli. 

REPAIRS.  niPROVEUEHTS,  SERVICES,  CARE 
AND   UANAUEMENT,  )  IB. 

ACCOUNTING  AND  CONTEIBOTION,  g  23. 

REUBDIES  AND  ACTIONS  BETWEEN  COTEN- 
ANTS, I  3B. 

§  6.    TlUe  and  Bights  In  OonoraL 

[a]  Where  one  of  tbe  defendants,  as  a  ten- 
ant in  common  with  the  plaintiffs,  was  em- 
barking with  them  in  a  common  enterprise 
to  use  the  common  property  for  the  common 
benefit  and  at  the  common  expense,  he  owed 
it  as  a  duty  to  tbe  other  tenants  in  common, 
If  he  proposed  to  reserve  a  part  of  the  benefit 
to  himself  exclusively,  to  inform  the  others 
fully  in  regard  to  it;  and  if  be  does  not, 
he  will  be  estopped  to  assert  such  claim, 
after  the  others  have  incurred  the  expense.— 


§  16.    PnTcbase  of  Ontstandlng  Title. 

[a]  One'  tenant  in  common  of  land,  who 
purchases  an  outstanding  encumbrance  or  an 
adverse  title,  will  be  chargeable  as  trustee 
for  his  companions  in  Interest,  if  they  choose 
within  a  reasonable  time  to  claim  the  benefit 
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thereof,  b^  eontrlboting  oi  offering  to  eon- 
tribat*  tbeii  proportion  of  the  purchaM 
money. — StevenBon  v.  Boyd,  153  C»L  630,  96 
Pae.  284,  Ifi  L.  H.  A.,  N.  8.,  52S. 

[b]  UnleM  ft  eotenant  claiming  the  bensflt 
of  ^.  purchase,  inakei  hia  election  to  partici- 
pate nitliin  a  reaaooable  time,  and  coDtrib- 
utOB  or  offers  to  contribute  hia  ratio  of  the 
consideration  actually  paid,  he  will  be  deemed 
to  have  repudiated  the  tranaaetion  and  aban- 
doned it»  benefits. — Stevenson  v.  Boyd,  153 
Cal.  630,  96  Pac.  281,  19  L.  B.  A.,  N.  S.,  525. 

§  18.  Bapaln,  Improvementi,  S«rvlce8,  Oara 
aoA  ManagsmMit. 
fa]  Defendant's  tenancy  in  common  in  the 
ditch  cannot  be  construecl  as  conferring  any 
beneficial  ownerahip  in  defendant  to  any  part 
of  the  ditch  below  the  line  of  his  aide  ditch; 
and  any  barren  title  which  he  may  have 
therein,  as  a  tenant  in  common,  would  raise 
no  implied  promiie  to  pay  for  improvementa 
made  thereto  without  his  consent. — Arroyo 
Ditch  etc  Co.  T.  Beqaette,  149  Cal.  543,  87 
Pae.  10. 

§  22.    Acconntlng  uid  Oontdbntloii. 

[a]  In  an  action  for  as  accounting  between 
tenants  in  common  of  the  rents  and  proQts 
of  a  quarry  in  which  defendant  held  title  as 
devisee  and  coauterdaimed  payments  made 
and  obligations  incurred  by  his  devisor,  which 
obligation  he  claimed  to  have  paid  to  pro- 
tect his  title,  it  was  competent  for  plaintifiF 
to  prove  8  partnership  between  himself  and 
the  deceased  devisor,  under  an  agreement 
that  the  deceased  would  make  all  advances 
for  the  quarry,  and  that  the  plaintitf  would 
render  his  services,  and  that  tne  partnership 
was  conducted  at  a  loss,  and  that  plaintiff 
had  received  no  compensation  for  hia  ser- 
vices, and  that  the  payments  by  the  defend- 
ant were  of  the  obligations  incurred  by  the 
deceased  partner  only  under  the  partnership 
agreement.— Flynn  T.  Seale,  2  Cal.  App.  66S, 
84  Pae.  263. 

§  23.  BemediM  and  Actloiis  Between  Coton- 
wats. 
[a]  Where  defendant's  husband  and  appel- 
lant's grantor,  as  tenants  in  common  of  ft 
tract  of  land,  executed  a  deed  of  trust  to 
Eccnro  ■  large  loan  from  a  bank,  and  appel- 
lant's grantor  subsequently  executed  a  special 
trust  to  appellant  for  bis  nse  for  life,  and 
for  other  usee  specified,  and  the  respondent 
wife,  paid  one'half  of  the  debt  secured  by 
the  deed  of  trust  and,  npon  a  sale  under  the 
deed  of  trust,  the  title  obtained  was  trans- 
ferrad  in  equal  ahares  to  defendant  husband 
and  respondent  wife,  who  subsequently  pur- 
chased her  husband's  interest  at  a  large  price, 
tbe  property  having  greatly  increased  in 
value,  and  after  tbe  lapse  of  two  days  less 
than  four  years,  from  the  date  of  the  aale 
under  the  deed  of  truat,  and  over  nineteen 
months  after  respondent's  acquisition  of  her 
husband's  title,  sbe  having  since  made  im- 
provements on  the  land  and  cultivated  it  in 
crops,  the  appellant  as  trustee  for  the  bene- 
ficiaries under  the  deed  of  the  other  eoten- 
ant, sought  to  charge  respondent  aa  trustee 


of  the  title,  held,  that  the  suit  of  appelltnt 
as  againat  tbe  respondent,  was  properly  de- 
cided by  the  court  below  to  be  barred  by 
lachei. — Stevenson  v.  Boyd,  153  CaL  630,  M 
Pae.  284,   19  L.  B.  A.,  N.   S.,  525. 

[b]  A  contract  between  tenants  in  common 
to  sell  the  whole  land  after  a  minimum  piiee 
is  reached,  or  before  or  when  a  maiimam 
fixed  price  ia  reached,  or  thereafter  when  a 


them,  and  equally  divide  the  remainder,  car 
only  be  specifically  enforced  by  the  one  ea- 
titled  to  tbe  larger  share,  when  the  mazimnm 
priee  is  reached,  in  the  absence  of  a  prior 
aale,  and  thereafter  there  is  no  enforceabl* 
contract  between  them  nnless  renewed  by 
agreement. — Sefton  v.  Boacb,  4  Cat.  App.  60, 
67  Pae.  252. 


[a]  In  an  action  to  quiet  title  betveen  two 
purchaaera  from  four  tenanta  in  common,  the 
fifth  tenant  in  common  is  a  necessary  party. 
Bihler  v.  Flatt,  SS  Cal.  550. 

[b]  The  allegation  that  plaintiffs  were  tbe 
owners  of  the  property  iujored  raiBea  the  pre- 
sumption that  tbey  were  tenants  in  commoa. 
McVay  v.  Central  California  Inv.  Co.,  6  CiL 
App.  184_  91  Pac.  745. 

TENDER. 

Include  offer  of  nontr  or  its  etolvalenl  la  nlU- 

facUoa  of  pecnulair  obligations  In  (VMnJ:  nston, 

roqulsltei,  raffldaney,  and  affect  of  SDCh  tendor.  st- 

MptaiiB*  or  ToAusl  theroot,  and  parmoit  Into  eoart 

HODE  XND  SUFFIOIENOT  IH  OEHEBAL,   |4. 

PBODUCTIOK  AND  OFFEK  OF  MOHXT  OB 

EQUIVALENT,  |  0. 


§  4.    Mole  and  SnflLclency  In  Q«i)eial. 


made  in  good  faith,  and  to  an  offer  of  per- 
formance, under  section  1495  of  that  code, 
that  the  person  making  it  is  able  and  willing 
to  perform  according  to  the  offer.  These  re- 
quiremecta  are  not  dispensed  with  by  the 
provisions  of  section  2074  of  tbe  Code  of 
Civil  Procedure  or  of  leetion  149C  of  the 
CivU  Code.— Doak  v.  Bruson,  152  Cal.  17,  Ml 
Pae.  1001. 

[b]  Neither  section  2074  of  the  Code  of 
Civil  Procedure,  declaring  that  "An  offer  ia 
writing  to  pay  a  particular  sum  of  money,  or 
to   deliver   a   written   instrument   or   specifle 

Sersonal  proparty,  ia,  if  not  accepted,  equiva- 
!nt  to  the  actual  prodnction  and  tender  of 
the  money,  instmment,  or  property,"  nor 
section  1496  of  tbe  Civil  Code,  making  a 
similar  provision  with  regard  to  otfera  of 
performance  in  general,  absolves  a  party  from 
the  observance  of  any  other  requirement  of 
the   law   neeeaaary  to   a  valid   tender.    The 
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only  effeet  of  tlieie  aectlou,  where  an  offer 

to  paj  monej'  it  made  and  not  accepted,  ia 
to  excuse  the  actaal  production  and  tender 
of  the  money. — Doak  r.  Bruson,  152  Cal.  17, 
91  P««.  1001. 

§  8,    Prodnctloii  and  Offer  of  Uonoy  or 

EqnlTaleat. 
[a]  An  oblifration  for  the  payment  of  money 
is  not  oztiuguished  merely  by  a  tender  befor« 
suit,  where  it  does  not  appear  that  the  money 
was  deposited  with  some  bank,  as  prescribed 
by  section  1500  of  the  CivU  Code.— Hedpath 
V.  Evening  Express  Co.,  4  Cal.  App.  361,  88 
Pae.  287. 


§  7.    - 

[a]  The  role  stated  in  section  1408  of  the 
CiTi]  Code,  that  one  mahing  a  tender  may 
make  it  depend  apon  the  due  performance  of 
a  eoncnnent  condition,  cannot  render  effect- 
ive a  tender  made  in  bad  faith  and  without 
the  ability  to  perform,  notwithstanding  the 
other  party  charged  with  the  performance  of 
the  concnTTent  condition  waa  at  the  time  also 
unprepared  to  perform. — Doak  t.  Briuon,  152 
Cal.  17,  91  Pac.  lOOL 

THEATEBS  AND  SHOWS. 

Inclnde  iCKUlstion  ef  ill  axMlilUanj  for  pnbUa 
umiusmcnt.  mad  right*  sod  Uatallltio  ot  Uig  pio- 
piletois  01  muiaieit  and  tha  puioni  attending. 

§  1.    Power  to  Begnlato. 

[a]  A  statute  providing  a  penalty  for  ejec- 
tion after  haviDg  presented  an  admission 
ticket  is  not  an  unwarranted  invasion  of  the 
rights  of  the  defendants  under  the  common 
law;  but  the  power  of  the  state  legislatara 
to  pass  the  act  is  based  upon  the  funda- 
mental right  of  the  state  to  change  or  modify 
the  common  law,  and  by  statnte  to  regulate 
the  rights  of  citizena  in  respect  to  places  of 
public  amusement  in  the  esercise  of  its  polico 
power.— Green  berg  t.  Western  Tarf  Aaan., 
148  Cal.  126,  113  Am.  St.  Bep.  216,  83  Pnc 
684. 

TIME. 


§  4.    Dayt  In  OaneraL 

[a]  Though  the  law  generally  rejects  frac- 
tions of  days,  in  order  to  avoid  disputes,  yet 
where  confiieting  rights  have  accrued  on  the 
same  day,  to  guard  against  injustice,  it  may 
be  shown  when  any  particular  act  was  done 
or  event  happened.— Pardee  t.  Scbanzlin,  3 
CaL  App.  697,  88  Pac.  813. 

[b]  In  the  legal  compntation  of  time  there 
are  do  fractions  of  a  day,  and  the  day  on 
which  an  action  ia  done  mast  be  entirely 
excluded  or  included. — Estate  of  Caffiey,  5 
Cof.  Pro.  Dec.  431. 

§  B.    Excluding  First  or  Last  Day- 

[a}  The  time  in  which  an  act  provided  by 
law  is  to  be  don«  is  computed  by  excluding 


TORTS. 

Indot*  toInrlM  from  bread)  of  duty  ei  obUfstlon 
not  lamided  on  eautcact,  as  affeetliis  onlr  th*  per- 
sons inJnrMI,  not  tli*  pntillc;  natare  and  extsM  ol 
liability  ot  th*  wrongdoers  In  faneral;  and  dvll 
maadlcs  lor  meb  Injnrlas. 

A0T8      OB      OMISSIONS      0OH3TITUTINQ 
BREACHES  OF  DUTY  OB  OBLIOATION.  1  2. 
A0TIOH8.  I  6. 

§  2.    Acta  or  Omlssiotu  ConoHtntliig  Bieacbea 
ot  Duty  or  Obligation. 

[a]  Whether  a  pipe-line,  which  had  been 
placed  in  and  along  the  land  of  the  plain- 
tiff by  the  predecessor  of  the  defendant,  nn- 
der  an  agreement  that  it  was  to  remain  where 
it  was  placed  for  a  term  of  years,  during 
which  time  the  plain  tiff  was  to  have  the  use 
of  it,  be  regaraed  as  realty  or  personalty, 
its  wrongful  removal  by  the  defendant  is  an 
invasion  of  the  rights  of  the  plaintiff,  for 
which  he  is  entitled  to  damages,  notwith- 
standing the  general  property  in  the  pipe-line 
belonged  to  the  defendant. — Kubio  Canyon 
etc.  Assn.  v.  Pasadena  etc.  By.  Co.,  3  Cal. 
App.  226,  84  Pac.  848. 

[b]  Oiving  to  the  term  "unlawful  injury" 
the  broadest  meaning  possible  under  the  an- 
thorities,  it  can  include  no  injury  that  ia  not 
of  such  a  character  that  If  it  had  been  com- 
mitted as  threatened,  it  would  have  consti- 
tuted an  actionable  wrong,  for  damages  suf- 
fered, or  a  threatened  wrong  which  could 
be  enjoined  in  equity  if  the  remedy  at  law 
was  inadequate. — People  v.  Schmitz,  7  Cat 
App.  330,  94  Pae.  407,  419. 

S  6.    Actions. 

[a]  The  court  properly  Instructed  the  jury 
that  in  actions  against  two  or  more  persons 
for  a  single  tort,  there  cannot  be  two  ver- 
dicts for  different  sums  against  different 
defendanta  on  the  same  trial;  that  there  can 
be  but  one  verdict  for  a  single  sum  against 
all  who  are  found  guilty  of  the  tort,  and 
that  all  who  are  guilty  at  all,  are  liable  for 
the  whole  amount  of  the  actual  damages  aris- 
ing from  the  injury  inflicted,  irrespective  of 
the  degree  of  culpability. — Marriott  ».  Will- 
iams, 152  Cal.  705,  12S  Am.  St.  Bep.  87,  93 
Pac.  875. 

TOWAGE. 

Inclnda  tlui  amplDyinint  of  togs  or  vaiwU  of  an; 
kind  to  azpedlu  tbe  ptagross  of  other  Tasaels.  ind 
mntnal  rights,  duHes.  and  UatalUtles  of  tugs  and 
tows,  and  their  respectlv*  ewneis, '  Ebaituais,  and 

S  4.    ActlonB. 

[a]  On  an  issue  as  to  whether  damage  occa- 
aioned  to  a  barge  while  being  towed  was  the 
result  of  the  negligence  of  the  defendant  or 
of  the  plaintiff,  held,  upon  a  review  of  the 
evidence,  that  'the  damage  happened  aa  the 
result  of  the  negligence  of  the  servants  of 
the  defendant. — Kellei  v.  Gray,  8  CaL  App. 
219,  84  Pae.  847. 
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Indnd*  th*  •MondsiT  Unltoitol  SlrltlonM  «f  ilatM 

•r  tairltorlu  for  psUHeaJ  pnrpoiii,  vhtthai  fionpad 
to  torn  ooDutlai  «  formsd  br  nbOlTUlon  of  taim- 
tlu,  4nd  vkMlui  dMlcuMd  M  to»lu  ni  tawuiUpi; 
tlitlr  vUttu  H  bodlM  poUtIo  uid  oorponiM;  tbilr 
cnktlon,  orfuiliktlon.  booodul**,  iJtantlen,  md 
dUeoDUniianM  i  torn  mMtlngi  In  ftntnli  loeU 
iMwidi  knd  olBcari,  4nd  tlwli  rlfhti,  powwi,  pi»- 
cMdlnti,  ud  UablUUw;  lovn  piapwrtr.  ocnttkoU, 
IndfbMdnaii,  boada.  and  ttbat  lacBiltlM;  uwn 
taxai,  dmltu  MgiliM  lown>,  *Bd  Mtlou  ij  oi 
M>liut  towns. 

§  3.    Competuktlon  of  Olllcen. 

[a]  The  act  of  1893  dtanging  th«  mode  of 
eompenutioiL  of  tonnship  afficeri  from  feu 
to  lalariea  Ib  valid. — McCaolejr  t.  Culbort, 
141  Cal.  Z70,  77  Pac  S23. 

TRADEMABKS  AMD  TRADE 

NAMES. 
iDdnda  Muk^  darlMi,  and  namM,  and  oOer 
wotdi  Died  la  tisd*  to  IdentUr  fo«di  ot  bnilnaia  oi 
plao*  oI  bnaUMia  of  a  parttcnlar  sunotactanr  M 
d«alai  ■■  dimncBlihad  fi«a  tkoaa  af  otltani  rafla- 
ttatlan  and  rasolatlim  af  neli  mwki,  ata,;  and  tlw 
BatDi*  aad  lacidaiiu  al  rlshti  to  azelniiTa  naa  af 
•nek  matki,  naoMi,  cto..  InfHnfamut  of  laab  ilffhti, 
and  nnadUa  ntatinf  tbaxMo. 

UNLAWFUL  COUPETITION  IN  QENEBAL,  |  11. 
ACTIONS  IN  aENERAL.  {  14. 

S  11.    unikwfnl  OompAtltloii  is  OentnL 

[a]  Upon  appckl  from  an  order  of  injane- 
tioD  granted  upon  tbe  verified  complaint  of 
plainUffs,  wbare  the  onlf  qneBtiou  relatea  to 
the  (uffictencj  of  tbe  complaint  to  sustain 
tbe  injunctioD,  and  the  complaint  shorn  the 
use  bj  tbe  defendant  of  tbe  trade  name  and 
badge  of  the  plaintiffs,  thereby  decelvtog  tbe 
people  by  eaosing  tbem  to  trade  with  bim 
wbeo  tbev  intended  to  and  woold  otberwiee 
have  traded  with  tbe  plaintiffs,  the  baaii  of 
the  action  being  tbat  the  defendant  ia  ftt- 
tempting  by  fraudulent  repreieDtations  to  the 
effect  tbat  defendant's  businew  is  plaintiffs' 
bnsineaa  to  appropriate  tbe  goodwill  of  plain- 
tiffs' eetablished  busineBS,  the  injunction  U 
sufficiently  supported,  and  tbe  ocder  will  be 
affirmed.— Morton  v.  Morton,  148  CaL  112, 
82  Pae.  664,  1  L.  B.  A.,  N.  S.,  660. 

§  14.    Actions  In  Oaiteral. 

[a]  While  a  person  bas  nndonbtedljr  a  right 
to  engage  in  bosiness  in  his  own  name,  be 
will  not  be  allowed  to  resort  to  any  artiflee 
or  contrivance  in  the  Qse  of  that  name  for 
tbe  purpose  of  deceiving  the  public  as  to  the 
identity  of  his  business  or  products,  and  to 
prevent  tbie  result  a  certain  manner  of  nss 
of  one's  own  name  may  in  a  proper  ease  be 
prohibited.— Morton  v.  Morton,  148  CaL  142, 
82  Pac.  664,  1  L.  R.  A.,  N.  S.,  660. 

[b]  The  only  appropriate  and  adequate  rem- 
edy in  such  a  case  of  frand  ia  tbe  remedy 
by  injunction,  and  this  is  eo  regardless  of 
tbe  inaolveni:;  of  tbe  person  eoamitting  tbe 
fraud.— Morton  v.  Morton,  148  CaL  142,  82 
Pae.  664,  1  L.  B.  A.,  N.  8.,  660. 


[e]  An  injunction  restralniof  tbe  defend- 
ant his  agents  and  employees  from  leptft- 
senting  himself  as  the  representatiTe  of  the 
plaintiffs,  and  from  wearing  on  bis  bat,  while 
engaged  in  the  business  of  soliciting  the 
transfer  of  baggage  and  luggage,  a  badge 
with  tbe  word  "Morton's"  written  thereon,  or 
any  word  similar  thereto,  ia  not  mandatory, 
but  probibitive,  and  is  justified  by  the  alle- 
gations of  tbe  complaint  as  an  injunction 
pendente  lUe. — Morton  t.  Morton,  14S  C«L 
142,  82  Pac.  6S4,  1  L.  B.  A.,  N.  8.,  660. 

[d]  Plaintiffs,  whose  bakery  had  been  known 
na  the  "Old  Homestead  Bakery,"  and  whose 
bread  was  stamped  with  tbe  words  "Old 
Homestead,"  the  word  "Old"  being  stamped 
above  tbe  words  "Homestead."  may  enjoin 
the  fraudulent  diversion  of  their  business  by 
tbe  defendant,  who  offered  for  sale  bread 
stamped  "New  Homestead,"  of  tba  same  sise 
and  stamped  In  the  same  style  as  the  loaves 
of  the  plaintiffs,  with  the  fraudulent  intent 
to  injure  and  divert  tlie  bosiness  ot  plain- 
tiffs, and  to  deceive  and  mislead  their  pre- 
vious parehasers  and  customers,  and  which 
had  tbat  effect,  to  plaintiffs'  damage,  for 
which  judgment  was  given. — Banzbaf  v. 
Chaae,  190  Cal.  180,  88  Pac.  704. 

[e]  The  plaintiffs'  right  to  recover  in  an 
action  against  another  for  so  marking  his 
product  as  to  make  it  appear  that  they  are 
the  same  does  not  depend  npon  plaintiffs' 
right  to  the  escluBive  use  of  tbe  words  in 
question.  The  gist  of  tbe  action  is  not  the 
appropriation  and  use  of  another's  trademark, 
but  is  based  upon  tbe  fraudulent  injury  to 
and  appropriation  of  another's  trade. — Bass- 
baf  V.  Chase,  ISO  Cal.  180,  88  Pae.  704. 

[t)  A  plaintiff  seeking  to  restrain  a  defend- 
ant from  the  fraudulent  use  of  plaintiff's 
trademark  for  butter  most  himaelf  be  free 
from  the  Imputation  of  fraud  ia  tba  use  of 
the  same,  and  where  plaintiff  baa  permitted 
others  to  make  fraudulent  nae  of  its  label  on 
butter  for  the  purpose  of  deceiving  purchas- 
ers, prior  te  the  filing  of  its  trademark,  it 
cannot  maintain  an  action  for  its  infringo- 
ment. — Castro ville  Co-op.  Creamery  Co.  T. 
Col,  6  CaL  App.  S83,  98  Pae.  648. 

TBADE  UKI0N8. 

Inelada  bodlas  foimad  by  the  uoxdatian  ef  mrk- 
Bwn  et  tba  sama  trade  or  of  alllad  tradas  for  tba 
pni-poM  af  terUaUoi  coudltliHu  of  vwk  and  rata- 


S  1.  Lawfulness  of  Labor  Orgasisctloiu  and 
Right  to  Enjoin  Picketing. 
[a]  Laboring  men  and  labor  unions  formed 
by  them,  if  not  bound  by  any  contract  to 
continue  work,  and  not  forbidden  by  stat- 
ute, and  who  nae  no  nnlawful  means,  may 
lawfully  combine  for  their  own  proteetion, 
and  may  pledge  themselves  not  to  work  for 
any  employer  of  "nonunion"  men  and  not  to 
handle  any  material  supplied  by  the  employer, 
and  not  to  work  for  any  contractor  dealing 
with  the  employer. — Parkinson  Co.  v.  Build- 
ing Trades  ConneU,  1S4  CaL  UL  SS  Pae. 
1027,  XI  L.  B.  A.,  H.  8.,  SSO. 
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[b]  The  emploTment  of  a  JonraeTtuan  tin- 
ner bjr  pl&intiff  eotporation,  at  jonrnej'mau'a 
wages,  who  refused  to  take  a  journeyman's 
card  under  ths  rulea  of  the  Tinnere'  Union 
waa  properly  treated  \>j  defendant*  as  the 
•mpIojrmeDt  of  a  "nonanion  man."  Hla  claim 
of  a  "maeter'a  card"  at  a  lest  rate,  &a  an 
employer,  because  owning  Ave  shares  of  stock 
in  the  plaintiff  corporation  waa  properly  dis- 
allow ed     by    the     nnion. — Parkinson    Co.    v. 


[e]  The  union  men  had  the  right  to  notify 
eon  tractors,  employing  union  men,  having 
dealings  with  their  employer  whom  they  have 
declared  unfair  for  employing  nonnnion  men, 
that  their  employer  has  been  so  declared; 
and  to  withdraw  patronage  from  such  eon- 
traeton  as  continue  to  deal  with  such  em- 
ployer. Such  notices  and  withdrawal  of 
Stronage  afford  no  ground  for  eqnitable  re- 
f. — Parkinson  Co.  v.  Bnilding  Trades  Conn- 
CU,  1S4  Cat.  S81,  »8  Pae.  1027,  £1  li.  B.  A- 
N.  8.,  550. 

[d]  In  case  of  a  peaceable  ordinary  strike, 
^thout  breach  of  contract,  and  conducted 
without  violence,  threats  or  intimidation,  the 
acts  of  the  worklngman  being  entirely  law- 
ful, their  motives  must  be  held  immaterial. 
Parkinson  Co.  v.  Building  Trades  Council, 
154  Cal.  581,  9S  Pac.  1027,  21  L.  E.  A^  N.  B., 
550. 

[e]  The  notices  to  the  contractors  being 
lawful  and  in  effect  importiog  that  if  they 
continued  to  deal  with  such  employer,  they 
most  do  so  with  nonunion  men,  tbe  fact  that 
some  of  them  violated  their  existing  contracts 
with  such  employer,  cannot  be  deemed  a 
wrong  caused  by  the  defendanta.  It  was  a 
matter  for  which  the  contractors  are  alone 
responsible  to  such  employer. — Parkinson  Co. 
T.  Baiiding  Trades  Council,  154  Cal.  581,  98 
Pae.   1027,  21  L.  B.  A.,  N.  S.,  550. 

[f]  The  nse  of  the  word  "nnfair"  in  relation 
to  an  employer  of  "nonanion"  men,  "declared 
unfair,"  and  in  notices  to  others  not  to  deal 
with  an  employer  "declared  fanfair"  is  clearly 
shown  to  have  only  a  technical  meaning  as 
to  such  employment,  clearly  understood  by 
all  parties,  merely  impnting  a  condition  upon 
which  "union  men"  wUl  not  Vork  for  or  deal 
with  such  employer,  and  not  as  importing 
any  fraud,  breach  of  faith,  or  dishonorable 
conduct  on  his  part. — Parkinson  Co.  v.  Build- 
ing Trades  CouncU,  1S4  Cal.  581,  98  Pac.  1027, 
SI  L.  B.  A.,  N.  8.,  650. 

TRESPASS. 

IntiDde  iBjoilea  M  psrion,  piapertj,  sr  rights, 
oammltted  wltli  foiee,  not  oonitttnttni  at  not  re- 
garded M  a  tort  ei  oSmim  of  any  dlituet  daas; 
JaMUeatliin  or  amiue  for  nch  teti;  nMui*  and  ex- 
lent  of  llabUltT  for  neb  tnjnrlu;  acUoni  of  tnpui 
and  Uka  aetlous  for  damafss  lor  tiaspaiMSi  sod 
citmlDsl  leiponslbUltT  tor  maUdooi  or  wanton  tres- 
pasa,  and  piasacnUon  and  pnnlaluBant  tbeiaof  as  a 
pabUa  offaaaa. 

XL    AonoNa 


pLBADmo.  coupLAirrr  ob  PETmoir,  |  it. 

EVIDENCZ— ADKiaSIBILITY,    1 17. 

WEIGHT  AWD   BOFFICIBNOT.   1 1». 

DAUAQES  IN  QENEBAL.  t  10. 

MXABDSE  OF  DAUAQEa  A3  AFFECTED  BT  IH- 

TEBEST  OF  PLAINTIFF,   |  31. 
BEVI£W,  I  SO. 

S  6.    Natnra  and  Bcop«  of  Remedy* 

[a]  A  mortgagor  who  is  forcibly  ejected 
from  the  mortgaged  property  by  the  mort- 
gagee, who  was  rightly  entitled  to  the  pos- 
sessioD,  whatever  his  rights  might  bo  in  an 
action  of  forcible  entry,  cannot  maiotain  an 
action  in  trespaas  to  recover  damages  of  the 
mortgagee. — Cory  v.  Santa  Yne»  Land  etc. 
Co.,  151  Cal.  778,  81  Pae.  B47. 

[b]  If  defendants  as  owners  of  the  land 
bad  the  right  to  dispossess  the  adverse  claim. 
ants  without  title,  they  had  the  same  right 
to  dispossess  the  plaintiff  as  their  employee; 
and  if  be  was  injured  without  the  use  of  more 
than  necessary  force  to  dispossess  all  tree- 
paseeri,  he  can  maintain  no  action  for  the 
resulting  injury. — Walker  v.  Chan  si  or,  153 
Cal.  118,  126  Am.  St,  Bep.  61,  04  Pac  606, 
17  L.  B.  A.,  N.  8.,  455. 

[c]  The  common-law  rule  as  to  the  right  of 
an  owner  forcibly  to  dispoeseas  trespassers, 
nsi&g  only  necesaary  force  to  that  end,  pre- 
vails in  this  state,  eicept  so  far  as  modified 
by  the  coda  regulating  forcible  entry_  which 
provides  an  exclusive  remedy  for  ties  passers 
in  possession  forcibly  dispossessed  by  the 
owner.  If  the  force  used  was  not  excessive, 
the  trespassers  can  maintain  no  personal  ac- 
tion against  the  owner. — Walker  v,  Chanslor, 
153  Cal.  lis,  126  Am.  St.  Bep.  61,  U  Pac. 
606,  17  L.  B.  A.,  N.  S.,  4S5. 

§  11.    Parsoiv  I<tablo. 

[a]  An  action  will  not  lie  In  favor  of  a  trea- 
passer  upon  land  of  the  owner,  who  seeks 
forcibly  to  prevent  the  entry  of  the  owner 
thereupon,  to  recover  damages  for  personal 
injuries  in&icted  by  the  owner  in  dispossess- 
ing trespassers;  provided  no  more  force  is 
used  than  Is  necessair  to  make  the  entry 
effective. — Walker  v.  Chanslor,  153  Cal.  118, 
126  Am.  St.  Bep.  61,  M  Pae.  606,  17  L.  B. 
A.,  N.  S.,  4S5. 

g  IS.    Pleading,  Oompiamt  or  FeUtiati. 

[a]  The  complaint,  in  an  action  to  enjoin 
the  defendant  from  maintaining  such  ditch, 
need  not  allege  that  his  entry  on  the  lauds 
of  the  plaintiff  end  the  acts  complained  of 
were  "wrongful  and  unlawful."  Such  an  al- 
legation would  be  a  mere  legal  conclusion. — 
McBae  v.  Blakeley,  S  Cal.  App.  171,  84  Pae. 
679. 

S  17.    Evidence— AdmliHlblUty. 

[a]  The  testimony  is  admissible  of  a  wit- 
ness to  the  survey  made  for  the  plaintiff 
that  he  correctly  pointed  out  the  land  be- 
longing to  plaintiff  according  to  his  survey, 
to  a  witness  who  testified  to  the  commission 
of  the  alleged  trespass  as  being  on  plaintiffs 
land  as  so  pointed  out. — Kimball  v.  McEee, 
146  CaL  435,  86  Pae.  1089. 
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admitted— Kimball  t.  MeKee,  14S  Cal.  435, 
66   Pae.   1088. 

[c]  The  oBeiei  evidence  sa  to  title  and  u  to 
the  other  mattere  bearing  on  the  intentioni 
and  good  faith  of  the  defendants  was  rele- 
vant not  oaly  to  the  question  of  exemplaT7 
damages,  but  also  aa  to  the  queation  of  actnal 
damages  and  as  tending  to  show  a  complete 
defense  to  the  action  in  the  nse  of  fores  only 
adequate  to  repel  the  attack  and  obtain  the 
rightful  poBsesBion  of  their  property. — Waiker 
V.  Chanslor,  153  Cal.  IIS,  126  An.  St.  Bep. 
61,  94  Pac.  606,  17  L.  B.  A.,  N.  8.,  455. 

[d]  It  waa  error  to  exclude  evideuce  that 
the  adverse  occupants  of  the  land  were  armed 
with  deadlj  weapons  when  they  came  Dpoa 
the  property  of  which  defendants  pleaded  the 
ownerehip,  and  were  so  armed  while  in  pos- 
session and  up  to  the  time  of  defendants* 
entry  upon  the  land.  Such  evidence  waa  ad- 
missible, in  connection  with  other  cirenm- 
stances,  to  be  eousidered  in  determining 
wbether  defendants  acted  reasonabljr  and  in 
good  faith,  without  malice,  in  making  their 
entry  npon  the  premises  also  armed,  and  aa 
bearing  upon  the  question  whether  they  were 
Qsing  only  reasonable  force  in  doing  so- — 
Walker  v.  Cbanslor,  153  Cal.  US,  126  Am. 
St.  Bep.  61,  Bi  Pae.  606,  IT  L.  B.  A.,  N.  8., 
455. 

§  18.    Wolght  and  Snfflcloicr. 

[a]  In  an  action  of  trespass,  where  the  ver- 
dict of  the  jury  for  the  ^aintUt  was  based 
npon  a  private  survey  which  was  manifestly 
t  and  not  in  accord  with  the  field- 


Sonthem  Paciile  Co.,  150  Cal.  «S4,  89  Fee. 
599. 

S  26.    Bavlew. 

[a]  In  a  personal  action  for  damages  for  tba 
forcible  exclusion  of  persons  in  possession  of 
oil  lands  as  adverse  claimants  where  the 
answer  pleaded  title  in  the  defendants  and 
aelf-defenae  againat  an  adverae  ahooting  by 
the  oeenpanta  with  weapons,  after  noticfl 
of  plaintiff's  title  and  demand  of  posseaaioa 
undai  advice  of  eoanael,  it  was  reveraible 
error  to  exclnde  the  evidence  of  defendants' 
title  and  of  the  other  facts  pleaded  and  of- 
fered in  evidence. — Walker  v.  Chanslor,  153 
Cal.  118,  1S6  Am.  St.  Bep.  61,  94  Pae.  606, 
17  L.  B.  A.,  N.  8.,  455. 


trespaaa  waa  on  lands  net  belonging  to  the 
plaintiff,  the  verdict  must  be  held  against 
the  evidence.— KimbaU  t.  McKee,  149  CaL 
43S,   8S   Pac.   10S9. 

5  19.    Damages  In  Oeuaral. 

[a]  In  an  action  to  recover  damages  for 
trespass  to  land  evidence  of  the  plaintiff  to 
the  effect  that  by  reason  of  the  trcapasa  be 
had  lost  the  growth  of  trees  for  two  years 
"and  was  damaged  in  the  sum  of  ClOO,"  la 
auSicieDt  to  sastain  a  judgment  for  the  plain- 
tiff in  that  amount.  If  the  defendant  ques- 
tioned the  soundness  of  the  plaintiff's  esti- 
mato  of  damages,  he  should  have  inquired 
upon  cross-examination  and  shown  the  re^ 
aona  and  the  foundation  npon  which  the  eati* 
mate  rested. — Caaain  t.  Cole,  1S3  Cal.  677, 
96  Pac,  277. 

{  21.    Meanire  of  DamagM  u  Affected 

by  Interest  of  FUintlfl. 
[a]  Where  an  injury  or  treapasa  to  land  is 
of  a  permanent  nature,  all  damages,  past  and 
prospective,  are  recoverable  in  one  action, 
and  the  entire  cause  of  action  accrues  when 
the  injury  is  inflicted  or  the  trespass  com- 
mitted, and  an  action  therefor  must  be  com- 
menced within  the  statutory  period  after  the 
doing    of    the    wrongful    act. — Williams    t. 


TBIAL. 

lifOM  In  dTll  csMi,  Dis»  putlcoluly  of  luow  of 
fMt  br  cooiti  dttlnc  with  er  wlUiont  a  Jorri  bring- 
Ins  oaua  to  ulal,  notlcai  at  trial,  notu  at  UnN,  sad 
niandus  and  llrti  at  eaaiu  tor  tilsl;  eonne  and 
order  ot  ptoceodlngs  at  triali  in  suurali  raeeptlaa 
of  (Tldeu*,  and  objectlani  thanto;  uiiun«iiU  tai 
oondnet  of  oonniol;  tslstlTa  Innetloni  of  court  and 
iaiT,  and  Inatcnetloni  ta  Jnrlo*  in  rananl;  nutodr 
and  catldact  ot  luy;  veidlets  or  otbn  flndlncs  of 
Jnilei;  and  Ondlnci  and  di 


L  NATUEE  OP  PEOCEEDINQS,  PBE- 
LIMINABY  MATTEES  AND  COX- 
DUCT  OP  TBIAL  IN  GENEEAL,  S! 
1-11. 
n.  EECEPTION  OP  EVIDENCE,  U  18- 
S5. 

A.  Introduction,    Offer     and    Admis- 

sion of  Evidence  in  General,  Sf 
12-22. 

B.  Order  of  Proof,  Rebuttal  and  B«- 

opening  Case,  H  2^33. 

C.  Objections,  Motions  to  Strike  Out 

and  Exceptions,  gg  34-55. 
m.  ARGUMENTS    AND    CONDUCT     O? 
COUNSEL,  gg  56-58. 


T.  IN8TBUCTI0NS    TO    JDBT,   gi   76- 
125. 

A.  Province  of  Court  and  Joiy,  in 

General,  H  76-S8. 

B.  Necessity  and  Subject  Uatter,  gf 

89-92. 

C.  Form,  Beqnlaitas  and  Sufficiency, 

gg  93-103. 

J>.  Applicability   to     Pleadings     and 
Evidence,  gi  104-110. 

E,  Bequests  or  Prayers,   gg   111-117. 

F.  Objections     and     Exceptions,    gg 

118-121. 


vn.  VEBDiCT,  gg  lai-ise. 

A.  General  Verdict,   gg   131-143. 

B.  Special  Interrogatoriea  and  Find- 

ings, gg  144^156. 
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yUL  TBIAL  BT  COTTET,  !{  15T-198. 

A.  Hearing    and     Determiustion    of 

Cause,  IS  15T-161. 

B.  FindiDgg  of  Fact  and  Conclnaiona 

of  Law,  iS  162-198. 
I3C.  WATVEll     AND     COKBECTION     OP 
IRREGULAKITIES   AND   EEBOES, 
a  199-203. 

L  NATURE  OF  FBOOEEDINaS,  FBEUM- 
IHABT  MATTERS  Aim  OONSUOT  OF 
TBIAL  IN  OENERAI.. 

HATUBE  or  THI  FBOOEEDiHGa  IM  OEHBBAL, 
II. 

PRELIunrART  PROCEBDTNaS  IN  a&NE&AL,  1  >. 

KEGULATION  IN  aENEBAL.  t  3. 

BIOUT  TO  OPEK  AHI>  CLOSE,    I  10. 

BEHAKKa  AND  CONDUCT  0P  JUDGE,  1 11. 

5  1-  Natnra  of  tho  Proceodlngi  In  OenenL 
.  [a]  The  apirit  and  trend  of  modem  deei- 
aions,  on  points  of  practice  in  general,  ia  that 
caiues  ahould  be  permitted  to  be  heard  □■ 
tbeir  merita  where,  in  go  ruling,  positive  vio- 
lenca  is  not  dooe  to  some  rale  or  rules  of 
proeedare  and  practice. — Pacific  Window 
Ulasa  Co.  V.  Smith,  S  Cal.  App.  762,  97 
Pac.  898. 

§  S.    FreUmtnaiy  Pioceodliiss  In  OeneraL 

[a]  The  fact  that  afBdavitH  of  service  of 
BummoDB  ahow  service  out  of  the  state  doea 
not  prove  that  the  coart  bad  no  jurisdiction 
of  the  persona  of  tbe  defendants.  The  court 
b^  proceeding  to  trial  determined  either  ex- 
pressly  or   by   necessary   implication   that   it 


,  r  by  appearance  of  tba 
defendants,  and  its  determination  of  that 
qaestion  ia  aa  con  el  naive  aa  upon  any  other 
issue.— Welsh  v.  Koch,  4  Cal.  App.  571,  88 
Pac.  604. 

[b]  Where  at  th«  trial  the  pleadings  are 
miEoing  from  tbe  files,  the  correct  practice 
would  be  either  to  find  the  originals,  or  sup- 
ply copies.  Where  they  appear  in  the  record, 
00  injury  appears  in  causing  the  trial  to 
proceed  without  tbeir  presence. — Whittle  T. 
WbitUe,  S  Cal.  App.  696,  91  Pac.  170. 

§  «.    BegnlaUon  In  QeneraL 

[a]  Where  the  plaintiff  seeks  recovery  for 
permanent  injuries  which  are  objective  and 
physical,  and  offers  the  teatimony  of  attend- 
ing physician!  to  prove  the  nature  and  extent 
of  tbe  injuries  sustained,  tbe  coart  baa  power, 
and  it  is  its  duty,  to  order  a  physical  exam- 
ination in  the  presence  of  plaintiff's  physi- 
eiana  and  the  physicians  of  the  defendant, 
to  ascertain  the  nature  and  extent  of  such 
injuries.— Johnston  v.  Southern  Pacific  Co., 
150  C&l.  E35,  8S  Pac.  34S. 

§  10.    Bight  to  Open  and  Close. 

[a]  Where  the  ownership  of  the  land  was 
not  in  issue,  being  admitted  by  tbe  answer, 
the  defendant  had  no  right  to  open  and  close 
tbe  argument,  which  devolves  upon  the  plain- 
tiff, nnder  section  607  of  the  Code  of  Civil 


§  11.    Remarkt  and  Conduct  of  Tndge. 

[a]  Dpon    croas-examining    witness,    where 

defendant's  coansel  repeated  a  question  sev- 
eral times,  and  in  answer  to  statements  by 
tbe  court,  insisted  upon  the  right  to  cross- 
examine  him,  it  not  appearing  that  be  was 
seeking  to  impeach  him,  a  remark  by  the 
conrt,  "Tod  have  do  right  to  impeach  him," 
was  irrelevant,  and  not  prejudicial. — KimbaJl 
V.  McKee.  149  Cal.  435,  Sa  Pac.  1089. 

[b]  Whether  or  not  the  dismissal  should 
be  granted,  after  the  motion  therefor  was 
submitted,  depended  upon  tbe  showing  at  tbe 
time  of  the  making  and  submission  of  the 
motion;  and  plaintiffs  were  not  required  upon 
notice  from  the  judge  after  sueb  submission, 
to  take  any  proceedings  to  save  their  legal 
rights.  A  statement  in  the  bill  of  exceptiona 
that  the  judge  before  passing  upon  the  motion 
asked  one  of  the  attorneys  for  one  group 
of  contestants  whether  be  bad  notice  of  the 
motion  to  dismlsa,  and  desired  to  take  steps 
therein  before  the  ruling,  and  that  he  re- 
plied that  he  would  not  at  present  do  any- 
thing in  tbe  matter,  but  would  let  it  stand 
as  it  was,  was  immaterial.  Such  reply  of  the 
attorney  to  the  judge  was  nothing  more,  in 
effect,  than  a  statement  that  the  contestanta 
would  stand  upon  their  legal  rights. — Estate 
of  Dean,  149  Cal.  4S7,  87  Pac.  13. 

n.     RECEPTION  OF  EVIDENCE. 
A.    INTRODUCTION,    OFFER    AND    AD- 
MISSION   OP    EVIDENCE    IN    GEN- 
ERAL. 


. CERTAINTY,  DEFINITENE88  AND  PAR'nO- 

ULABITY,    i  18. 
ADUISBION  AND  EXOLtJSION  OB  WITHDEAW- 

AL  OP  EVIDENCE  IN  OENEKAL.  I  30. 

§  12.    NecesBitT  and  8cop«  of  Proof. 

[a]  It  waa  not  error  to  rule  out  an  imma- 
terial question  which  waa  not  sueb  as  to  call 
for  any  competent  evidence  material  to  the 
isEuea  Deing  tried, — Woolwine  v,  Storrs,  148 
Cal.  7,  113  Am.  St.  Rep.  183,  82  Pae.  434. 

[b]  One  having  the  burden  of  proof  ia  not 
relieved  therefrom  by  tbe  anticipation  of  hia 

avermenta. 
Dec.  426. 

§  17.    Oftor  of  Proof  and  Taking  Oral  Tes- 
timony In  OeneraL 

[a]  In  an  action  for  damages  for  breach  of 
a  contract  showing  the  purchase  of  a  quan- 
tity of  salt,  under  a  scale  of  prices  fixed 
according  to  quality,  to  be  ordered  for  ship- 
ment before  a  time  fixed,  where  the  court 
ruled  that  the  contract  should  be  excluded 
from  evidence,  as  being  an  executed  contract 
which  was  void  for  incompleteness,  want  of 
materiality,  and  uncertainty,  and  allowed  an 
amendment   setting  forth   tbe   specific   orders 
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Butde  foT  tli«  delivery  of  lalt  ftt  a  eert«in 
price,  bat  declaring  at  the  aame  time  that  no 
amendment  of  the  pleading  would  affect  its 
eonstmetion  of  the  contract,  no  •eeond  offer 
of   the   contract    was   neceuary    after    inch 


amendment    and    declaration    br    the    court. 

J  not  require  the  doing  of  vain 

thing!. — Mebiaa  A  Dreseher  Co.  t.  UIUb,  150 


The  law  doea  not  require  the 
Ihingi, — Mebiaa  *  Drc— "■—  "- 
Cal.  S89,  88  Pae.  »17. 

[bl  A  mere  general  offer  of  proof,  wlthoat 
having  the  witueas  in  eoort,  or  if  he  ii  piea- 
ent,  wit  boat  pntting  a  qaeition  to  him  In 
•uch  form  ai  to  give  an  opportunity  for  an 
objection,  ia  a  anffieient  ground  far  rofasal 
of  the  offer.— Bom  v.  Doe,  4  Cal.  App.  SSO, 
89  Fao.  135. 

§  IB.    Oertalntj,  I>afliilt«n«n  and  Par- 

tteiOulty. 

[a]  An  offer  of  evidence,  which,  taken  in 
Ita  entirety,  fail*  to  abow  a  cause  of  action, 
ia  properly  rejected  by  the  eoart.  The  offer 
must  be  complete  in  itaelf,  and  mast  not  omit 
facta  without  which  the  facta  offered  are  not 
relevant. — Logan  v.  UcMnllen,  4  Cal.  App. 
154,  87  Pac.  £85. 

[b]  In  an  action  by  a  real  eitata  broker 
to  recover  commissionB  open  a  sale  of  real 
eatato,  where  the  instrument  offered  in  evi- 
dence did  not  purport  on  its  face  to  be  a 
eoDtrsct  to  employ  plaintiff  as  a  broker  or 
agent  to  purchase  real  property,  but  waa  a 
proposition  to  ascertain  whether  it  could  be 
purchased  at  a  designated  price,  and  such 
offer  waa  unaccompanied  by  any  adequate 
offer  to  prove  that  plaintiff  had  procured  a 
binding  contract  from  the  owners  at  the 
priee  designated,  wUch  defendant  could  en- 
force, or  luid  bronght  the  owners  and  defend- 
ant together  ao  that  the  latter  would  have 
an  opportunity  to  secure  a  contract  at  that 
price,  and  the  facts  which  the  plaintiff  offered 
to  prove  were  insufficient  to  render  the  instm- 
ment  admissible,  it  was  properly  excluded 
from  evidence,  and  a  nonsuit  was  properly 
granted. — Logan  v.  McMulIen.  4  Cal.  App. 
154,  S7  Pae.  ESS. 

S  20.    Admlaaloii    and    ExdniloB    ot  With- 
drawal of  Evidence,  In  QeneraL 

[a]  Any  error  in  refusing  to  allow  a  physi- 
cian who  treated  the  deceased  immediately 
after  he  waa  injured,  and  who  waa  called 
by  the  defendant  to  give  his  opinion  as  to 
whether  the  injuries  were  sufficient  to  cauee 
death,  was  cnred  if  the  subsequent  testimony 
of  the  witness  aabBtsntialty  covered  that 
matter.— Salmon  v.  Eatbjeni,  152  Cal.  290,  92 
Pac.  733. 

[b]  Where  proposed  evidence  ia  already  be- 
fore the  jury,  no  injury  could  result  in  dis- 
allowing its  repetition. — Hale  Bros.  v.  Miltl- 
ken,  S  Cal.  App.  844,  00  Pac,  365. 


ORDER  or  ADUI88I0H  IN  OEKBRAL.  t  3>. 
DISCRETION   OF  COURT   OB  MATURE   OF  TEB 
XYIDEKOe,  las. 


SOOPB  or  KVIDZNOB  IN  OHISP  AKD  IK  RE- 
BUTTAL IN  GENERAL,  1  SO. 

RBOFENINQ  CASE  FOR  FUKTHZB  KTIDKNCE 
IK  OXHERAI.,  I  10. 

§  SS.    Order  of  Admlsaioti  In  OvnaraL 

[a]  The  cause  of  action,  in  trover,  doea  not 
rest  upon  fraud.  The  fraud  comes  in  tech- 
nically not  aa  a  part  of  the  plaintiff's  prima 
facie  eaae  bnt  by  way  of  reply  to  any  claim 
of  the  defendant  resting  npon  the  sale;  yet 
this  ia  a  mere  matter  of  order  of  proof. — 
Wendling  Lumber  Co.  v.  Olenwood  Lumbar 
Co.,  153  CaL  411,  95  Pae.  1029. 

S  2S.  Diaaeticn  of  Ooort  on  Hatoi*  of  tba 
Bvldauca. 
[a]  Where  the  onus  waa  upon  plaintiff  to 
prove  the  avermenU  of  the  complaint  denied 
by  the  answer,  the  conrt  properly  ezcreiaed 
its  discretion  in  denying  a  motion  of  de- 
fendant to  open  the  eaae  flrst  by  proving  a 
former  judgment  pleaded  in  bar  and  in  abate- 
ment of  the  action.  The  proper  time  for  smeh 
proof  waa  after  plaintiff  had  proved  his  ease; 
and  where  defendant  then  failed  to  make 
such  proof,  the  plea  cannot  be  considered. — 
Watklna  v.  Qlas,  5  CaL  App.  68,  89  Pae.  840. 

S  26.  Bcope  tf  Evidence  in  Ohlef  uid  In  B»- 
bnttal  In  OeneraL 
[a]  Where  the  architect  had  testified  that 
the  floor  waa  defective,  the  court  properly 
allowed  the  contractor  to  testify  in  rebuttal 
that  he  did  not  pay  the  sabeontractor  for 
the  floor  until  the  architect  "psaied  on  it, 
said  it  was  all  right  and  accepted  it,"  as 
tending  to  affect  the  weight  of  the  architect's 
testimony.— Wyman  v.  Hooker,  2  Cal.  App. 
36,  B3  Pac.  7l 

§  30.  Beopenlng  Case  for  Fuxtber  Bvldanee 
In  OaneiaL 
[a}  Where  before  the  trial  the  depoaition  of 
a  proponent  had  been  taken  by  eont«atant, 
and  ahe  was  under  sabpoena  for  the  contest- 
ant throagbout  the  trial,  and  she  waa  not 
called  to  the  atand  on  either  aide,  the  court 
properly  refuaed  to  allow  the  case  to  be 
opened  by  contestant  to  take  her  testimony 


deposition  offered  in  rebuttal  waa  properly 
excluded  as  not  being  in  any  sense  rebnttal 
evidence.- Estate  of  Dolbeer,  149  CaL  227, 
8«  Pac.  695. 


.TIICS  FOR  OBJECTION,  |  89. 

8DFFICIENOT  AND  SCOPE  OF  OBJECTION,  i  B«. 
NECESSITY     OP     BPEOIPIC     OBJECTION     AND 

STATEMENT  OP   OROUNDa  IN   OBNERAU 

I  87. 

INCOMPETSNOT.  IRBELEVANOX  AND  Ut- 

UATERIALITT.    |  IS. 

HEARING  AND  DETERMINATION,   t  44. 
MOTION  TO  STRIKE  OUT  IN  OENEBAL,  |  «5. 

IMPROPER  ANSWER  TO  QUESTION,  |  48. 

- —  NECESaiTX    OP    FBBTIOOS    OBJXOTIOH, 

160. 
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BSABINO  IHD  DETERMTSATrON.   |  SS. 

E8T0PPEU   WAIVER  AND    CURB   OP   DEFECTS 
AlTD  ERBOBB.  I  SB. 

S  SB.    Tlma  for  Objection. 

[a]  Objeetioos  to  the  qaalifieatlon  of  a  wit> 
neM  to  give  an  opinion  at  to  tbe  value  of  th» 
property  mast  be  made  at  tbe  time  the  teati- 
Dionjr  ia  offered,  and  if  net  bo  -made,  the^ 
are  waived,  and  eannot  lapport  a  motion  for 
a  new  trial,  or  be  considered  npon  appeal.— 
Pratt  ».  Welcome,  S  CfcL  App.  475,  98  Pao. 
600. 

§  36.    Snffldancr  and  Bcop«  «f  OblMUoB. 

[a]  Tbe  teetmieal  objection  hj  reapondent 
that  the  reeord  ibowa  that  the  objection  of 
appellant  to  the  mother's  teitimonj  was  too 
late,  having  been  made  after  tbe  mother 
bad  answered,  will  not  be  entertained  where 
the  aoBwer  was  verj  brief,  and  the  eonrt,  in 
making  its  ruling  upon  the  merits  of  tbe  ob- 
jection, did  not  consider  the  point  that  th« 
objection  waa  not  timely,  bat  held  that  ap- 
pellant's attorney  eontd  ascertain  the  fact  on 
erots- examination.  The  objection  that  it  had 
not  been  shown  that  the  witness  knew  of  tbe 
knowledge  possessed  by  tbe  deceased,  was  in 
substance  an  objection  that  tbe  evidence  was 
incompetent. — Sneed  v.  Uarysvllle  Qas  etc. 
Co.,   149   Cal.   704,  87  Pac.   376. 

[b1  Where  it  is  apparent  from  a  question 
Itaelf  tliat  the  reaponse  thereto  will,  upon 
any  theory  of  the  ease,  be  inadmissible,  a  ' 
motion  to  strike  out  tbe  anener  is  not  essen* 
tial  to  preserve  the  ri^ht  of  the  objector  to 
eomplaint.  It  is  snfBcient  to  object  to  the 
proposed  evidence,  and  except  to  the  ruling 
admitting  tbe  same. — Short  v.  Frink,  ISI  Cat 
S3,  90  Pae.  £00. 

iel  It  is  not  a  valid  objection  to  evldenea 
inconsistent  statements  offered  for  par- 
Sases  of  impeachment  that  it  also  shows  a 
eclaration  by  the  witness  that  would  not 
otherwise  have  been  competent  evidence 
against  the  adverse  party.— Keyes  v.  Geary 
St.  etc.  B.  B.  Co.,  152  CaL  437,  93  Pac.  68. 

(  37.  NeeeasltT  of  SpocUIc  Objection  tad 
Statement  of  Oroands  In  GeneraL 
[a]  Objection  to  the  evidence  of  a  miner 
abnndantly  qualified  as  an  expert,  that  It  calls 
for  conditions  not  borne  out  t>y  the  evidence, 
was  properly  overruled,  where  the  particular 
defects  were  not  pointed  out  and  the  con- 
ditions  were   susceptible    of    a 


§  SB.    Incompfltency,    IrrelSTancy    and 

Immateriality, 
[a]  If     a    question    la   objectionable    from 
every  standpoint,   and   on   its   face   there   a^- 

Sears  no  purpose  whatever  for  which  the  evi- 
euee  asked  could  be  admissible,  a  general 
objection  of  brelevaney,  incompetency,  and 
immateriality  is  sufficient. — Short  v.  Frink, 
151  Cal.  88,  90  Pac.  £00. 

Jb]   A    genera]    objection   to   the   testimony 
witnesses  to  the  true  value  of  the  defend- 
ant's land,  (hat  it  was  immaterial,  irrelevant, 


and  Incompetent,  did  not  raise  tbe  specific 
objection  that  the  witnesses  were  not  shown 
to  be  qualified  i  but  it  is  held  that  the  evi- 
dence in  tbe  record  warrants  a  ruling  that 
the  witnesses  were  qualified  to  testify  on  that 
subject,— Crandall  v.  Parks,  152  Cal.  772,  93 
Pae.  lOlS. 

S  44.    Hearing  and  Determination. 

[a]  When  statements  made  by  plaintiff  to 
an  attorney  were  offered  in  evidence,  and 
were  objected  to  by  him  as  privileged,  the 
court  properly  took  preliminary  proof  upon 
the  question  as  to  whether  the  attorney  was 
employed  by  plaintiff;  and  where  it  found 
upon  conflicting  evidence  that  there  was  no 
employment  of  the  attorney  by  plaintiff,  and 
that  the  evidence  was  not  privileged  and  was 
admissible,  the  conclusion  of  the  trial  court 
DDon  that  question,  as  upon  any  other  ques- 
tion of  fact,  must  stand  as  final. — Stewart 
T.  Douglass,  9  Cal.  App.  712,  100  Pae.  711. 

5  <S,    UoUon  to  Strike  Ont  In  General 

[a]  A  motion  which  was  too  broad,  to  strike 
out  certain  letters,  some  of  which  were  prop- 
erly admitted,  was  correctly  denied,  regard- 
less of  the  question  whether  some  of  them 
were  irrelevant  to  the  issue.— Wadieigh  v. 
Phelps,  149  Cal.  627,  87  Pae.  S3. 

[b]  Where  a  question  was  asked  of  a  wit- 
ness as  to  the  substance  of  a  conversation 
had  with  the  defendant  eonceruiDg  the  plain- 
tiff, to  which  the  witness  answered  that  the 
defendant  had  then  thanked  him  for  re- 
fraining to  treat  the  plaintiff,  such  evidence 
was  improper  and  prejudicial  to  the  defend- 
ant. It  was  not  error,  however,  for  the  court 
to  overmle  a  general  objection  to  the  ques- 
tion, on  the  ground  that  it  was  irrelevant, 
immaterial,  and  incompetent,  for  It  was  not 
apparent  from  the  question  itself  that  the 
response  would  be  inadmissible.  Tbe  defend- 
ant, to  have  availed  himself  of  the  error  in 
the  admission  of  the  testimony,  should  have 
moved  to  have  it  stricken  out.  And  this 
rule  is  applicable,  althongb  the  question  and 
answer  were  embodied  in  the  deposition  of 
tbe  witness.— Short  v.  Frink,  151  Cal.  S3,  90 
Pae.  200. 

S  46.    ■^—  Improper  Answer  to  QuetUon. 

[a]  Where  the  attorney  who  drew  the  will 
in  question  was  examined  as  a  witness  for 
the  contestants  regarding  tbe  directions  and 
instructions  given  by  the  testator  for  the 
drawing  of  the  will,  it  was  proper  on  cross- 
examination  to  inquire  fully  into  all  that 
was  said  by  the  testator  to  the  witsesa  re- 
garding his  testamentary  wishes.  If  the 
witness,  in  answer  to  a  proper  question  de- 
signed to  elicit  such  testimony,  gives  fur- 
ther improper  testimony,  the  contestants' 
remedy  was  to  move  to  strike  out  so  much 
of  tbe  answer  as  was  objectionable. — Hayek 
V.  Bennie,  151  Cal.  411,  SO  Pac.  929. 

[b]  The  rule  that  where  a  portion  of  the 
testimony  of  a  witness  is  unobjectionable  the 
party  moving  to  strike  ont  must  designate 
with  precision  the  particular  portion  chal- 
lenged, has  no  application  where  the  whole 
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answer  ti  inijMt  to  tie  objection  made. — 
Sterne  t.  Maripoas  CommerciU  &  MiDinc  Co., 
153  Cal.  516,  97  Pac.  66. 
fc]  Where  an  ananer  to  a  qncation  wa»  not 


prompt  action  of  the  eonrt  In  itriking  oat 
the  atatement,  and  immediatsl^  instructing 
the  jar/  to  diaieKard  it. — Lanigan  t.  Neelf, 
<  Cu.  App.  760,  S9  Pac.  441. 


I  SO.    ——  H«cmb1^  Of  Ptarlona  OlJectloB. 

[a]  Where  the  defendant's  grantor  testified 
without  objection  that  ahe  Icnew,  in  a  gen- 
eral WBj,  that  the  firit  corporation  aeaignae 
of  the  lease  waa  absorbed  and  merged  into 
the  other,  though  aha  did  not  know  when, 
there  was  no  error  in  refusing  to  strike  it 
out.  The  question  of  identity  of  the  cor- 
porations waa  not  immaterial  as  affecting 
ownership  of  the  property,  and  the  evidence 
cannot  be  disregarded,  where  there  is  noth- 
ing in  the  record  to  justify  the  statement 
that  her  knowledge  was  hearsay  onlv. — 
ChurehiU  y.  More,  4  Cal.  App.  219,  89  Pae. 
290. 

ib]  Where,  on  «rosB-e lamination.  It  ap- 
peared that  Tarioua  letters  passed  between 
tl)e  parties,  it  was  not  an  abuse  of  discretion 
for  the  court  to  refuae  to  strike  out  the 
evidence  with  regard  to  the  course  of  bnsi- 
ness,  on  the  ground  that  the  letters  were  the 
best  evidence,  where  no  objection  waa  made 
when  the  evidence  was  offered,  and  it  does 
not  clearly  appear  that  all  the  course  of 
bosiness  was  by  letters,  and  where  defeadaot 
made  no  attempt  to  have  the  letters  pro- 
dnced.— Qitten  v.  Selma  Pruit  Co.,  S  CaL 
App.  SO,  SS  Pac.  856. 

§  S2.    Hearing  and  Determlnatton. 

[a]  Where  a  motion  Is  made  to  strike  out 
evidence  on  several  groanda  stated  in  the 
conjunctive,  it  is  not  the  law  that  the  motion 
must  be  denied  nnlesB  all  the  objections  are 
well  founded. — United  States  Oil  ft  Land  Co. 
V.  Bell,  153  Cal.  7S1,  B6  Pac.  901. 

§  63.    Estoppel,  Waiver  and  Onie  of  Defects 
and  Errors. 

[a]  If  a  motion  for  nonsuit  for  want  of 
testimony  upon  any  material  fact  has  been 
erroneously  overruled,  and  the  defendant  pro- 
ceeds and  supplies  the  defect  by  evidence 
which  he  himself  introduces,  the  error  com- 
mitted in  overruling  the  motion  is  waived. — 
Lowe  V.  San  Francisco  ate.  By.  Co.,  154  Cal. 
573,  98  Pac.  678. 


I  66.    Objacttons    and  Ezceptlooa  and  Cor- 
rection of  Objectionable  Matter. 

[a]  It  is  not  error  for  the  court  to  rebnke 
counsel  for  one  of  the  parties,  who  during 
the  trial,  and  in  the  presence  of  the  jury, 
wrongfully  accuses  opposing  counsel  of  in- 
tentionally pursuing  a  course  of  reprehensible 
misconduct. — Tingley  v.  Times-Uirror  Co.,  151 
Cal.  1,  S9  Pac.  1097. 

[b]  The  misconduct  of  the  plaintiff's  attor- 
ney in  referring  to  an  offer  of  compromise 
not  included  in  tike  record  was  cured  by  the 


BUTPicnsNer  of  kvidenoe.  i  sa. 
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DISMISSAL  OR  NONSUIT  IN  QENERAI.,  |  SS. 
—'  OPERATIOtr    AKD    EPPEOT    OP    HOTIOM, 


§  62.    Saffldoncy  of  Erldence. 

[a]  Where  there  is  any  evidence  tending 
to  support  the  issues  in  the  case,  although 
■light,  it  should  be  submitted  to  the  jury, 
and  it  is  error  to  order  a  nonanit  or  direct 
a  verdict. — ^Byrnea  t.  Moore,  93  CaL  393,  29 
Pae.  70. 

§  es.    Inferoncag  from  Svld«nce. 

[a]  Where  different  conclusions  may  be  rea- 
sonably drawn  bv  different  minds  from  the 
same   evidence,   the   question   ie   one   for  the 


§  65.    FaUnn  of  Proof. 

[a]  If  any  VBTianee  existed  between  the 
complaint  and  the  evidence  as  to  the  partner- 
ship  of  the  defendants,  without  deciding  tliat 
it  did  exist,  the  question  as  to  such  variance 
was  one  for  the  jury,  and  the  court  would  not 
be  justified  on  that  ground  in  sumtnarily 
withdrawing  the  case  from  the  consideration 
of  the  jnry  by  an  instruction  to  find  for  the 
defendants. — Mebins  &  Drescher  Co.  t.  Mills, 
150  Cal.  229,  8S  Pac.  917. 

§  6S.    DlmlsAl  or  Konsnlt  In  OenonL 

[a]  Under  the  facts  herein,  the  plaintiff 
shonld  have  been  nonsuited  for  want  of  evi- 
dence of  matters  put  in  issoe  by  the  answer. 
Oilman  v.  Bootz,  63  Cal.  120. 

[b]  There  is  no  difference  in  the  power  and 
daty  of  the  court,  when  sitting  as  a  jury, 
and  when  trying  a  case  by  jury,  as  regards 
the  decision  of  a  motion  for  nonsuit,  the 
rules  for  the  decision  of  whicb  are  the 
same  in  either  case.  The  only  question  to  be 
decided  is  whether  plaintiff's  evidence  has  ' 
made  a  prima  facie  case. — Archibald  Estate 
V.  Matteson,  5  Cal.  App.  441,  90  Pse.  723. 

[e]  In  an  action  to  redeem  from  the  pledge, 
a  motion  for  a  nonsuit  admitted  the  truth 
of  plaintiff's  evidence,  and  every  inference  of 
fact  that  can  be  legitimately  drawn  there- 
from. Held,  that  a  motion  for  a  nonsuit,  in 
view  of  the  ev-dence  for  plaintiff,  waa  im- 
properly granted,  and  that  the  judgment  of 
nonsuit  must  be  reversed. — Keifer  v.  Myers, 
5  Cal.  App.  668,  91  Pac.  163. 

[d]  All  that  is  necessary  to  justify  the  re- 
fusal of  a  nonsuit  on  the  dose  of  plaintiff's 
testimony  is  that  a  prima  facie  case  is  sup- 
port of  the  material  allegations  of  the  eom- 
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plaint  htu  bean  made  out. — ITiiIod  Im  Co. 
V.  Duyle,  6  Cal.  App,  884,  M  Pafl.  112. 

$  72.    —  Opentton  and  ESeet  of  Motion. 

Sa]  A  motion  for  a  nooBuit  admits  tbe  truth 
plaintiff's  evidence,  and  ererv  inferenco 
of  fact  that  can  be  legitimately  deduced 
tfaervfrom. — ADderaoD  t.  Bank  of  Santa  Cruz 
County,  i  Cal.  App.  427,  88  Pae.  379. 

[b]  A  motion  for  a  nonsuit  cannot  be 
granted  where  plaintiff's  evidence  tends  to 
establish  the  material  averments  of  tbe  eom- 

Slaint.  Tbe  motion  operates  practically  as  a 
omurrer  to  plaintiff's  evidence,  and  assumes 
the  truth  of  the  facts  proved  and  of  all  rea- 
sonable presumptions  and  inferences  of  fact 
therefrom,  and  presents  a  pore  question  of 
law  for  the  court.— Archibald  Estate  v.  Mat- 
teson,  5  Cal.  App.  441,  90  Pae.  723. 
[e]  It  was  inappropriate  for  the  court  to 
make  findings  of  fact  on  the  motion  for  a 
The  question  of  the  credibility  of 
IB  cannot  arise  upon  such  motion  ex- 
cept to  give  to  the  testimony  for  plaintiff 
its  full  probative  power. — Archibald  Estate 
V.  Matteton,  5  Cal.  App.  441,  90  Pae.  723. 

[d]  A  motion  for  a  noDBait  at  tbe  close  of 
the  plaintiff's  ease  practically  operates  as  a 
demurrer  to  the  evidence,  and  must  assume 
that  all  of  tha  facts  proved  in  sapport  of 
the  material  allegations  of  the  complaint  are 
true,  and  raises  only  a  question  of  law;  and 
if  the  evidence  tends  to  establish  tbe  aver- 
ment* of  the  complaint,  or  makes  a  prims 
facia  case,  the  motion  must  be  denied. — 
Non-reflllable  Bottle  Co.  v.  BoberUon,  S  Cal. 
App.  103,  Oe   Pae.   324. 

[e]  A  motion  for  a  nonsuit  presents  a  ques- 
tion of  law  for  the  court,  and  is  tantamount 
to  a  demurrer  to  tbe  evidence,  or  an  objec- 
tion that,  admitting  all  the  facts  shown  in 
their  full  probative  strength,  taken  moab 
strongly  against  the  defendant,  to  be  tme, 
such  facts  do  not,  in  legal  effect,  entitle  the 
plaintiff  to  recover.— Bush  v.  Wood,  S  Cal. 
App.  647,  B7  Pae.  709. 

5  74.    OonjdderatlOD  of  Evidence. 

[a]  A  complaint  charging  defendant,  aa 
agent  of  the  plaintiff,  with  having  sold  plain- 
tiff's note  and  mortgage  for  a  sum  specified 
for  and  on  account  of  plaintiff,  that  al- 
though demand  has  been  made^  defendant 
has  not  paid  to  plaintiff  the  said  sum  spe- 
cified, or  any  part  thereof,  states  a  cause  of 
action;  and  when  the  plaintiff's  proof  en- 
titles him  to  recovery,  the  plaintiff's  evi- 
dence must  be  taken  as  true  for  purposes  of 
a  motion  for  a  nonsuit,  aiid  it  was  error  to 
grant  such  motion. — Wagner  v,  Wedell,  3 
Cal.  App.  274,  85  Pae.  126. 

[b]  Where  hearsay  evidence  which  had  been 
excluded  in  chief  was  brought  out  by  the 
defendant  on  cross-examination  of  the  sec- 
retary, as  to  declarations  made  by  the  de- 
ceased president,  effect  must  be  given  to  it 
on  the  motion  for  nonsuit.  Error  in  admit- 
ting evidence  for  the  plaintiff  cannot  be  re- 
viewed on  motion  for  a  nonsuit. — Archibald 
Estate  V.  Matteson,  5  Cal.  App.  441,  90  Pae. 
723. 

Cal.  DlfHl — 4SS 


[c]  Error  In  the  admtsrion  of  evidence  for 
the  plaintiff  cannot  be  reviewed  apon  mo- 
tion for  a  DODsnit;  and  all  relevant  teatimony 
received  must  be  given  its  full  probative 
force,  whether  erroneously  admitted  or  not. 
Non-refiUable  Bottle  Co.  v.  Bobertson,  8  Cal. 
App.  103,  96  Pae.  324. 

[d]  In  judging  the  correctness  of  an  order 
granting  a  motion  for  nonsuit,  the  evidence 
for  the  plaintiff  ia  deemed  to  be  nucontra- 
dioted,  and  every  fact  and  every  reasonable 


proof  would  support  a  verdict  for  plaintiff, 
it  is  error  to  grant  a  nonsnit;  -and  it  is 
only  when  the  facts  are'  such  that  a  verdiet 
for  the  plaintiff  would  compel  the  court  to 
set  it  aside  that  a  nonsuit  is  properly  granted. 
Paolini  V.  Fresno  Canal  etc,  Co.,  B  Cal.  App. 
1,  97  Pae.   1130. 

5  7D.    Dliectlon  of  Verdict 

[a]  Where,  if  the  case  had  gone  to  the 
jniy,  and  a  verdict  had  been  given  for  tbe 
defendant,  it  would  have  been  tbe  duty  of 
the  court  to  set  the  verdict  aside,  it  is  not 
error  for  the  court  to  direct  the  verdict. — 
Meyer  v.  Lovdal,  6  Cal.  App.  369,  S2  Pae 
322. 

T.    IHSTBUOnoHS  TO  JUBT. 


STATEMENT  Of  EVIDENCE  OB  HTPOTHETI 
CAL  STATEMENT  OP  IVDOE.  (  77. 

CBBDIBtLITT  OB  COMPBTENOY  Or  WITNESSES, 
(7S. 

INFERENCES  FROM  EVIDENCE.   )  SO. 

ASSUMPTIONS  BT  AND  OPINION  OB  BELIEF 
OF  JDDSE  AS  TO  FACTS— HATUBB  OF  AC- 
TION OB  IS8DE,  I  8!. 

WBIHHT  AND  8OFPI0IENCT  AND  EFFECT  OF 
BVIDBHOB  IN  GENERAL,   I  S». 

DETERMINATION  OP  QUESTIONS  OP  LAW  IN 
QENEBAL,  I  88. 

§  77.  Stat«nMnt  of  Evidence  or  Hypotheti- 
cal Statement  of  Jndge. 

[a]  An  instruction  may  projierly  be  given 
tn  harmony  with  the  facts  testified  to  by  tbe 
plaintiff,  where  it  is  hypothetical  and  perti- 
nent, and  that  a  different  theory  may  also 
find  support  in  the  evidence  is  not  a  valid 
ground  of  objection  to  such  instruction.  Tbe 
same  rule  applies  to  an  lostmction  based 
upon  tbe  evidence  and  inferences  favorable  ' 
to  tbe  defendant.— Wistrom  v.  Bedlick  Bros., 

6  Cal.  App.  671,  92  Pae.  1048. 
§  79.  OndlbUitr  or  Competency  of  Wit- 
fa]  The  amount  of  credit  to  be  given  to  tbe 
positive  testimony  of  any  witness  is  solely 
a  question  for  the  trial  court,  excej>t  per- 
haps where  the  testimony  in  the  light  of 
the  undisputed  facta  is  inherently  so  improb- 
able and  impossible  of  belief  as  in  effect  to 
constitute  no  evidence  at  all. — De  Arellanos 
V.  Arellanes,  151  Cal.  443,  90  Pae.  1059. 

[b]  The  probability  of  plaintiff's  testimony 
as  to  tbe  manner  of  tbe  injury  was  matter 
for  the  jury,  there  being  nothing  inherently 
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buiij  of  the  tsatimonj  of  a  party 
contest,  m  juTj  may  taka  Into  eonsi deration 
his  intereBt  id  the  resnlt  of  the  verdict,  and 
all  the  eiTcumataneea  of  the  case  and  BDvir- 


[i]  If  a  JD17  believBB  that  a  ^ 


except  to  the  extent  of  ita  corroboration. 
(InBtmction  ILVI.)— Estate  of  MeOinn,  3 
Cof.  Pro.  Dee.  ES. 

[el  Jnron  are  the  eielDaiTe  jadges  of  the 
creaibility  of  each  and  every  witness,  (In- 
■trnetion  3.) — Estate  of  McQinn,  3  Cof.  Pro. 
Dec.  26. 

I  80.    InfcrwicaB  from  Erldeneo. 

[a]  An  inference  must  be  foanded  upon  a 
fact  legallj'  proved,  and  upon  Bneh  a  dedne- 
tion  from  that  fact  u  ia  warranted  by  a  eon- 
lidoratlon  of  the  ainal  piopensitiea  or  paa- 
aions  of  men,  the  particular  propeneitiei  or 
paHions  of  the  peraon  wboee  act  is  in  qnea- 
tion,  the  coarse  of  business,  or  the  conrse  of 
uatore.  (Instrnetion  4.) — Estate  of  MeOinii, 
3  Cof.  Pro.  Dee.  26, 

[b]  An  inference  is  a  dednetion  made  by 
the  reason  of  the  jnry  from  proved  facte; 
the  law  being  silent  as  to  the  effect  of  sach 
facts.  (Instruction  4.) — Estate  of  MeOinn, 
S  Cof.  Pro.  Deo.  £8. 

I  82.  Aimimptloai  by  and  Opinion  or  B«- 
lief  of  Judge  aj  to  Facts— Nature  of  Ac- 
tion or  Issne, 

[a]  The  refasal  of  a  requested  initruction, 
that  the  burden  of  proving  the  fact  that  the 
insured  had  plenri^  was  communicated  to 
defendant  rested  npon  the  plaintiff,  was  prop- 
erly refused,  as  assuming  a  fact  which  it 
was  the  province  of  the  jury  to  decide; 
and  under  the  circumstances  shown  by  the 
record   the  defendant   conld   not  have   been 

Erejndicially  affected  by  the  absence  of  an 
istrnction  as  to  where  the  bnrden  of  proof 
rested  to  show  the  facts  eonstitutins  an  es- 
toppel in  the  respect  designated. — Lyon  v. 
United  Moderns,  14S  Cal.  470,  113  Am,  St. 
Bep.  291,  83  Fac,  804,  4  L.  B.  A.,  N.  8.,  247. 

[b]  The  court,  in  instructing  the  jury,  may 
declare  to  them  what  issues  were  before 
them,  and  may  also  state  that  certain  other 
issues  were  not  involved. — Tinglay  v.  Times- 
Mbror  Co.,  151  Cal.  1,  89  Pae.  1097. 


»vi- 


Cal.  603. 

[b]  An  instruction  that  the  jury  should  con- 
sider the  facts  in  evidence  "in  deteiminiag 
whether  or  not  the  Are  referred  to  in  the 
complaint  was  doe  to  the  same  cause,"  did 
not  instmct  tho  jury  as  to  the  weight  of 


[e]  Any  remark  or  statement  b^  the  eonrt 
during  the  coarse  of  a  trial  by  jory,  which 
eon ce roe  the  weight  of  testimoDy  or  the 
credibility  of  a  witness,  or  any  matter  within 
the  jury's  province,  should  be  utterly  ditie- 
prded  bj  the  jury;  a  consideration  of  it 
in  reaching  their  verdict  would  be  error. 
(Court's  Charge  G.)-~Estata  of  UeOinn,  i 
Cof.  Pro.  Dec.  26. 

[d]  A  jury  is  not  bound  to  decide  in  con- 
formity with  the  declarations  of  any  uam- 
ber  of  witnesaes  which  do  not  produce  eon- 
viction,  as  against  a  smaller  number,  or  as 
against  a  presumption  from  the  evidence 
of  the  latter  which  satisfies  the  minds  of  tbe 
jury,  (Instruction  3.) — Estate  of  MeOinn, 
3  Cof.  Pro.  Dee.  26. 

[e]  While  jnrors  are  the  sole  and  exelnsiv* 
judges  of  the  value  or  effect  of  the  evidence 
m  a  ease,  their  power  is  not  arbitrary,  bat 
subordinate  to  the  rules  of  evidence  and  the 


rf]  Jurors  should  banish  from  their  minds 
aU  evidence  ordered  stricken  out  by  the 
court  in  the  course  of  the  trial,  all  queations 
which  the  court  ruled  should  not  be  answered, 
and  ail  remarks  of  counsel  in  presenting  or 
arguing  such  matters  for  the  considerttion 
of  the  court.  (Court's  Charges  A,  B.)— Es- 
tate of  MeOinn,  3  Cof.  Pro.  Dee.  26. 

[g]  If  proof  of  an  easentiat  tact  is  de- 
pendent npon  testimony  stricken  out  by  the 
court,  anch  essential  fact  must  be  considered 
by  the  jury  as  not  proved.  (Court's  Charge 
B.)-— Estate  of  McGinn,  3  Cof.  Pro.  Dec.  2G. 

[h]  If  proof  of  an  essential  fact  in  an  ime 
submitted  to  a  jury  is  rendered  incomplete 
because  of  testimony  struck  out  by  the  court, 
the  jury  must  consider  such  fact  as  on- 
proved,  unless  the  defect  of  proof  is  sup- 
plied by  other  testimony.  (Court's  Charge 
B.)— Estate  of  McGinn,  3  Cof.  Pro.  Dee.  26. 

[i]  Jnrors  are  the  sole  judges  of  the  effect 
and  value  of  the  evidence  addressed  to  them; 
their  power  is  not  arbitrary,  however,  but  is 
to  be  exercised  with  legal  discretion  and  in 
subordination  to  the  rules  of  evidence. — Es- 
tate of  Dolbeer,  3  Cof.  Pro.  Dee.  232. 

[J]  Any  statement  by  the  court  aflectiDg 
the  weight  of  testimony  or  the  eredibtli^ 
of  a  witness,  or  anj  matter  within  the  prov- 
ince of  the  jury,  should  be  disregarded  t^ 
the  jurors  and  bsnished  from  their  miods.^ 
Estate  of  Fallon,  S  Cof.  Pro.  Dec.  426. 

S  86.  DetermlnatloD  of  Qaeetlons  of  I^w  f& 
OeDoral. 
[a]  Beaching  and  returning  verdict  by  a 
jury;  and  duty  as  to  required  infoTmatira 
touching  evidence  of  law  during  tbe  ddiber- 
ationa  (Court's  Charges  E,  F.)— Estate  of 
McGinn,  3  Cof.  Pro.  Dec.  26. 

B,    NECE8SITT  AND  SUBJECT  MATTEB. 

ISSUES  AND  THE0RIE8  OF  CASK.   |  BO. 
SUBUISSION  TO  Jimr  fob  SFEClaii  FIKDUeS 
ONIjT.  I  fil. 
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S  Ml    InoM  toA  HiMrlM  of  Oau. 

[a]  Ttioagh  it  is  proper  for  the  conrt  to 
itate  to  the  jnrj  the  iBBnea  to  be  determined 
by  them,  h  wu  not  ueeesBary  to  give  a 
requested  inatnictioD  ai  to  tha  iMnea,  where 
they  were  oxeeedinglj  simple,  and  there  wu 
apparentlj   no    dispute    between    the    parties 


the  record,  they  had  bean  correctly  stated 
to  the  jury  by  conosel. — Cody  v.  Market  St. 
By.  Co.,  148  CaL  80,  SE  Pae.  666. 

§  91.  Snbmlulon  to  JUy  for  Bpedal  lind- 
Inga  Only, 
[a]  Where  •peeial  issues  are  submitted  to 
the  jury,  the  uatraetions  should  be  cODBoed 
to  those  issues.— Warden  *.  Marcus,  4S  Cal. 
5M. 


WBIOHT,   atJFFTCIElTOX  AND  EF7EOT  OF  EVI- 

DENOB.   I  Be. 
raOONSISTKNT  OH  CONTBADIOTOBT  IKBTB0O- 

TIONS.    1101. 

S  M.    Wel^t,  SnSctaney  and  Efloct  of  EtI- 
done*. 

[a]  Held,  that  an  instroetion  «a  to  the  pre- 
ponderance of  evidence,  and  as  to  what  the 
jury  sbonld  take  into  consideration  in  de- 
termining where  it  lies,  is  not  objectionable 
aa  argumentative,  or  on  any  other  gronnd. 
The  rale  applicable  in  criminal  eases  uas  no 
application  to  a  civil  ease,  in  which  "the 
weight  of  the  evidence,  or  preponderance  of 
the  probabilities,  is  snfBcient  to  establish 
a  fact." — Hereperger  v.  Pacific  Lumber  Co., 
*  Cal.  App.  460,  SS  Pae.  SS7,  691. 

[b]  An  instmction  that  "by  preponderance 
of  the  evidence  is  not  neeeBgarily  meant  a 
greater  nomber  of  witnesses,  but  only  such 
weight  of  evidence  as  satisnes  the  jury  of 
the  truth  of  the  allegation  established,"  is 
substantially  correct,  and  is  not  objection- 
able becanse  not  providing  that  it  must  sat- 
isfy the  "na prejudiced  mind,"  in  the  lan- 
guage of  section  1S35  of  the  Code  of  Civil 
Procednre,  Each  juror  must  be  necessarily 
gnided  by  the  evidence  as  it  affects  his  own 
mind;  and  the  presumption  must  be  indulged 
that  each  juror  is  unprejudiced  and  of  aver- 
age intelligence. — Mcvay  v.  Central  Califor- 
nia Inv.  Co.,  6  Cal.  App.  184,  SI  Pae.  745. 

5  101.  Inconslstetit  ot  Oonttadictory  InstroC' 
tioas. 
[a]  Where  a  lease  of  land  to  which  a  ditch 
was  appurtenant  contained  a  covenant  of  the 
lessee  to  keep  the  ditcb  open  and  in  repair 
at  his  sole  expense,  instructions  in  an  ac- 
tion by  the  lessor  to  recover  damagt^s  by  a 
third  party  for  destruction  of  the  ditch,  to 
the  effect  that  the  lessor  could  only  re- 
cover damages  for  permanent  injury  to  the 
reservoir,  and  tlMt  the  lessee  would  be  en- 
titled to  recover  the  cost  of  rebuilding  and 
replacing  the  portions  of  the  ditcb  de- 
stroyed, when  read  together  with  another 
instmction   to   tho   effect   that   if    the   jurj 


should  find  that  any   injury  to  the  ditch   so 

permanently  injured  and  destroyed  it  that 
it  could  not  be  rebuilt  or  replaced  aa  it 
originally  existed,  the  lessee  would  not  be 
bound  by  his  covenant  to  repair  it,  and  the 
plaintiff  may  recover  damages  therefor,  dis- 
close no  inconsistency  in  the  instructions 
that  couid  mislead  the  jury. — Hayden  v.  Con- 
solidated Mining  etc.  Co.,  3  Cal.  App.  136, 
S4  Pae.  422. 


§  108.  Bnffldancy  of  Evldonce  In  0«n«Tal- 
[a]  An  instruction  as  to  medical  testimony 
based  on  hypothetical  questions,  which  de- 
fined a  hypothetical  question  as  baaed  upon 
facts  assumed  to  be  true,  and  which  charges 
that  "the  opinion  of  the  witness  must  there- 
fore be  broaght  to  the  test  of  the  facts  in 
order  that   you   may  judge   what  weight   tho 

S>inion  is  entitled  to,"  was  properly  given. — 
itate  of  Dolbeer,  146  Cal.  227,  86  Pae.  605. 

XL     BEQUESTS  OB  PBATEBS. 
HE0ES8ITT  AND  EFFECT  OF  FAILUBZ  TO  A8K 

INBTKnOTIONS,   |  111. 
ISSUES  AND  THEORIES  OF  OABE.  |  111. 
EVIDENCE  AND  MATTEE8  OP  FAOT,  |  IIS. 
INSTBCOTIONS  ALREADY  GIVEN  OB  OOTEEED 

BT    OHABGE,    |  115. 
XBBONEODS     OB     INOONSIBTEHT     BEQUEaTS. 

ins. 

S  111.  N«eenltr  and  Effsct  of  FaUmo  to 
Aak  Instmetioiu. 
[a]  Where  the  coort  correctly  instraots  the 
jury  as  to  the  duty  of  a  street  railway  com- 
pany to  use  ordinary  care  in  the  operation 
of  its  cars  it  cannot  be  assumed  on  appeal 
that  the  jury  were  unable  to  apply  the  in- 
stmction to  the  facts  and  circumstances  of 
the  ease.  It  is  to  be  assnmed  that  the  jury 
understood  the  instruction  and  applied  it  to 
the  evidence,  and  if  the  appellant  thought 
the  instruction  was  too  ^neral,  he  should 
have  presented  more  definite  and  specific  in- 
structions.— Henderson  v.  Los  Angeles  Trae* 
tiou  Co.,  150  Cal.  689,  89  Pae.  976. 

§  112.    Issnes  and  Theories  of  Oaso. 

[a]  Instructions  for  the  contestant  embody- 
ing his  theory  of  the  ease,  which  did  not 
embody  the  evidence,  and  which  were  in 
their  nature  a  special  argument  to  the  jury 


§  113.    ETldoira  and  MaU«n  of  Fact, 
[a]  It   was  not  error  to  refuse  a  reijnested 

instruction  in  the  language  of  Hubdivtsion  4 
of  section  2061  of  the  Code  of  Civil  Proce- 
dure, that  "evidence  of  the  oral  admission  of 
a  party  ought  to  be  viewed  with  caution," 
as  being  in  violation  of  the  constitutional 
provision  that  "judges  shall  not  charge  juries 
with  respect  to  matters  of  fact,"  and  also 
as  stating  mere  commonplace  matter  within 
the  general  knowledge  of  the  jury. — Qoss  v. 
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[b]  It  wki  error  to  ntaet  an  inatmction 
that  the  plaintiff!  were  boDod  to  prove  the 
eauBe  of  action  stated  In  tbeir  complaint. — 
UcMaboQ  t.  Hetcb-Hetcbj  etc.  Bj.  Co.,  8 
Cal.  App.  400,  84  Pae.  350. 

[e]  Tbere  waa  no  error  in  refusing  inetrne- 
tions  requested  by  the  plaintiff,  one  of  which 
was  inapplicable  onder  the  avidence,  and  the 
other  of  which  attempted  to  charge  as  to  the 
weight  and  effect  of  testimony  before  the 
jury.— Dennie  t.  Clark,  S  CaL  App.  760,  87 
Pae.  S9. 

§  lis,    Inrtmctloiu  Already  GiTen  or  Cot- 
ered  by  Obargo. 

[a]  It  waa  proper  to  refuse  requested  in- 
ttraetioDs  which  were  fully  covered  by  the 
instructions  given,  or  which  were  irrelevant, 
or  the  failure  to  give  which  could  not  sub- 
stantially  affect  the  rights  of  the  appellant, 
in  view  of  the  record. — Cody  v.  Market  8t. 
By.  Co.,  I4S  CtiL  90,  82  Pae.  606. 

[b]  It  was  not  error  for  the  court  to  refnse 
to  give  requested  ins  tractions  which  were 
otherwise  embodied  in  the  charge  of  the  coart. 
Lanigan  v.  Neely,  4  Cal.  App.  760,  89  Pao. 
441. 

[c]  Bequests  substantially  covered  by  the 
charge,  or  clearly  implied  in  the  instruction 
given,  or  ignoring  a  vita)  element  in  the  case, 
were  properly  refused. — WiEtrom  v.  Bedlick 
Bros.,  B  Cal.  App.  671,  02  Pae.  104S. 

[d]  The  court  properly  refused  requested 
instructioni,  which  were  not  in  harmony  with 
appellant's  contention,  or  which  were  mere 
statements  of  the  teBtimony,  or  which  were 
embodied  in  the  instructions  given  by  the 
court,  or  which  are  mere  abstract  proposi- 
tions of  law.— Fleischbauer  v.  Fabens,  8  Cal. 
App.  30,  96  Pae.  17. 

[e]  The  court  properly  refased  instructions 
requested  by  the  defendant  when  substan- 
tially included  in  the  charge  of  the  court, 
which  fully  and  f^iilly  itated  the  law  of  the 
case  to  the  Jury,  l^e  eourt  also  properly 
refused  requested  instructions  containing 
statements  not  authoriEod  by  the  evidence. — 
Braly  v.  Fresno  City  By.  Co.,  9  Cal.  App. 
417,  99  Pae.  400. 

§  116.    Erroneotu  or  Inconslatent  Beqnests. 

[a]  A  requested  instruction  which  was  in- 
applicable to  the  evidence,  and  comprised  a 
condition  contrary  thereto,  was  properly  re- 
fused.— Kelly  V.  Ning  Yung  Ben.  Assn.,  8 
Cal.  App.  460,  84  Pae.  321. 

F.    OBJECTIONS  AND  EXCEPTIONa 
§  121.    Gmeral  or  Spedflc  Objectioni. 

[a]  Exceptions  to  instructions  given  by  the 
court  of  its  own  motion  should  be  specific 
and  not  general. — Miller  v.  Fireman's  Fund 
Ins,  Co.,  6  Cal.  App.  395,  92  Pan.  332. 

VI.      CIIBTODT,    CONDnOT    AND    DEIJB- 

EBATIONS  OF  JUBT. 
ATTBNDANCE,     CO8T0DI     AMD     OOKDDOT     IS 
QENXBAIi,  I  ISt. 


DBLIBERATIONa   AMD  UAMMEB  OT  ABBIVITO 

AT  VBEDICT,  1 137. 
VIEW,  I  laSH. 

§  126.    Att«iidaiic»,  Onstody  and  Oondnct  tn 
OoneraL 

[a]  The  presence  of  the  child  in  court,  M 
plaintiff,  was  rightful,  and  can  raise  no  pre- 
sumption  that  it  tended  to  show  that  th« 
jury  acted  through  passion  or  prejudice  ii 
rendering  their  verdict.  The  jury  was  awoni 
to  render  a  true  verdict  according  to  tbe 
evidence,  end  the  presumption  is,  in  the  ah- 
eence  of  evidence  to  the  contrary,  that  eacb 
juror  and  the  jury  as  a  whole  performed 
their  sworn  duty. — Bowen  v.  Sierra  Lumber 
Co.,  3  Cal.  App.  312,  84  Pae.  1010. 

§  127.  Deliberations  itnd  Manner  of  Ar1v1b( 
at  Verdict 
[a]  There  was  no  abuse  of  discretioi,  in 
such  action,  in  refusing  to  permit  the  jury 
to  take  with  them  when  they  retired  for 
deliberation  a  map  that  was  before  them 
during  the  trial. — Carty  v.  Boeseke-Daws  Co, 
2  Cal.  App.  646,  84  Pae  267. 

§  128Vi.    Vi«w. 

[a]  Though  a  jury  may  view  premiiH  in 
dispute,  tbey  cannot  consider  the  result  of 
their  inspection  in  arriving  at  the  verdict 
but  only  to  nnderstand  and  apply  the  evi- 
dence.—Wright  V.  Carpenter,  49  Cal.  607,  SO 
Cat.  S66. 

vn.    VBBDICT. 
A.     GENEEAL   VERDICT. 


[a]  A  jury  mast  And  a  tact  in  accordasn 

with  a  conclusive  presumption  of  law  m 
nounced  bythe  court.  (Insttuction  XiVllL) 
Estate  of  McGinn,  3  Cof.  Pro.  Dsc  26. 

[b]  A  jury  exercises  a  judicial  fonetioa, 
and  its  verdict  must  be  based  purely  upoa 
the  evidence  submitted  to  it  under  the  in- 
structions of  the  court.- EBtat«  of  Fsllon, 
E  Cof.  Pro.  Deo.  426. 

§  143.    ObJecUoiu  and  ExcepUons. 

[a]  Where  the  case  was  tried  on  tbs  theory 
that  all  or  none  of  the  defendants  sbcnld  ba 
bound  by  the  contract,  and  there  was  oo 
specification  of  inaufficieccy  of  the  evidccU 
to  support  the  verdict  as  against  any  partien- 
lar  defendant,  and  there  was  a  stipnlatioc 
that  no  objection  should  be  raised  dd  the 
ground  of  misjoinder  of  parties  defendint, 
ft  cannot  be  objected  that  a  joint  veMiM 
against  all  of  the  defendants  was  erroneoos- 
Nishkian  ».  Chisholm,  2  Cal,  App.  4fl7,  84 
Pae.  312. 

[b]  Held,  that  an  objection  that  the  jury 
disregarded  the  instructions  of  the  court  ii 
not  tenable,  where  a  careful  reading  of  0" 
instructions,  considered  with  the  vdruxci,  u- 
dicates  that  the  jury  applied  the  facts  u 
they  were  establi^ed  to  their  minds  to  the 
law  as  given  in  the  instmctions  by  the  court, 
and    rendered    their    rerdict   in    accordance 
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ItlTHORITT  OF  COURT  AND  JDH.T,  |  14*. 

4DEBTI0NS  TO  BE  SUBMITTED.  {  1««. 

REQUESTS  FOR  SPECIAL  FIITDtNGS.  |  IIT. 

PREPARATION  AND  FORM  OF  INTERROGATOR- 
IES.  I  24B. 

SUFFICIENCY    OP   VBRDIOT    OH   PINDIJJ08   III 
OENERAL.  I  ISO. 

RBSPO.veiTENESS  OF  FtHDIHOS.   |  ISJ. 

INCONSIBTENT      WITH      GENXBAL 
,    I  lES. 

5  144.    AnthoTltr  of  Oomt  and  J1117. 

[aj  So  far  as  section  625  of  the  Code  of 
Civil  Procedure  is  concerned,  Bpeeiat  ver- 
dicts and  Bpeeial  flndiags  are  identical  in 
everything  except  the  name,  and  it  is  wholly 
immaterial  if  the  requeat  of  a  party  happens 
to  be  wrongly  entitled.  Wbat  the  jadge  has 
to  determine,  from  an  examination  of  the 
qnestions  tbemselvea,  ia  whether  the  party 
presenting  them  has  a  right  to  demand  their 
vubmiesion  to  the  jary  in  the  form  in  which 
they  s^e  presented,  and  this  depends,  aiike 
In  the  case  of  an  issue  and  in  the  ease  of 
a  speeia)  fact  involved  in  the  iasnes,  upon 
two  conditions — first.  Is  the  question  so 
framed  as  to  admit  of  a  plain  and  direct 
answert  and,  second.  Would  an  answer  favor- 
able to  the  party  preferring  the  request  b« 
inconsistent  with  a  general  verdict  for  his 
■dversaryf  If  these  conditions  are  satisfied, 
the  request  should  be  granted,  whether  an 
issue  ia  called  a  qn cation  of  fact,  or  a  qnes- 
tioD  of  fact  is  called  an  issue — whether  the 
reqnest  relates  to  one  qncBtion  or  issue,  or 
to  several  qnestiona  or  issues,  or  to  one  or 
more  of  each  kind.  The  court  cannot,  bow- 
ever,  be  compelled  to  repeat  the  same  ques- 
tion in  different  forms. — Plyer  v.  Pacific  Port- 
land Cement  Co.,  152  Cal.  125,  92  Pac.  S6. 

[b]  A  general  verdict  implies  a  finding  in 
favor  of  the  prevailing  party  of  every  fact 
essential  to  the  support  of  his  action  or  de- 
fense, while  the  very  purpose  of  the  special 
findings,  made  compulsory  in  all  cases  tried 
by  jury,  when  properly  requested,  by  the 
amendment  of  190o  to  section  625  of  the  Code 
of  CivO  Procedure,  is  to  test  the  validity  of 
the  general  verdict  by  ascertaining  whether 
or  not  it  may  have  been  the  result  of  a  mis- 
application of  the  law  to  actual  findings  in 
material  conflict  with  the  findings  which  in 
their  absence  would  be  implied  from  the  gen- 
eral verdict.— Plyer  v.  Pacific  Portland  Ca- 
meat  Co.,  152  Cal.  125,  92  Pac.  59. 

[e]  The  terms  "special  verdict,"  as  nsed  in 
section  625  of  the  Code  of  Civil  Procedure, 
does  not  mean  what  it  originally  meant  in 
the  eommon-law  practice— viz.,  a  nndiog  upon 
every  material  issue  in  the  ease.  The  sec- 
tion authorizes  the  demand  for  special  ver- 
dicts on  any  one  or  more  of  tbe  issues  or 
paittenlar  question)  of  fact,  not  for  tbe  pur- 
pose of  determining  what  judgment  shall  be 
entered,  but  primarily  and  principally  for  the 
pnipose  at  determining  whether  the  general 


92  Pae.  58. 

[d]  The  amendment  to  section  625  of  the 
Code    of    Civil    Procednro,    requiring    special 

findings  In  jury  trials,  when  properly  re- 
quested, should  be  liberally  construed  and 
applied,  notwithstanding  the  supposed  incon- 
veniences that  may  result  from  its  enforeo- 
ment  by  reason  of  mistrials  on  account  of 
the  inability  of  jurors  to  agree  upon  tbe  facts 
necesBBry  to  support  their  general  verdicts. — 
Plyer  v.  Pacific  Portland  Cement  Co.,  152 
Cal.  125,  92  Pac  56. 

[e]  The  general  verdict  implies  a  finding 
npon  every  essential  faet;  and  the  purpose 
of  requiring  answers  to  special  questions  sub- 
mitted to  the  jury  is  that  it  may  be  deter- 
mined whether  or  not  the  jury  would  be  able 
to  find  in  favor  of  the  plaintiff  upon  the 
separate  elements  of  the  case  as  presented, 
as  well  as  to  render  a  "lamp  verdict"  in  bis 
favor  which  might  conceal  some  mental  res- 
ervations.— Larson  v.  Leonhardt,  8  Cal.  App. 
226,  96  Pac.  395. 


§  146.    QDestl<mfl  to  be  Submitted. 

[a]  The  court  did  not  err  in  refusing  to  sob- 
'mit  special  issues  which  were  either  imma- 
terial, or  were  involved  in  the  issues  sub- 
mitted to  the  jury.  Where  the  same  issue 
or  (^nestiott  of  faet  is  involved  in  another 
special  issue  or  Question  of  fact,  the  court 
may  refuse  to  submit  a  special  issue  which 
is  but  a  repetition,  in  form  or  substance,  of 
the  one  given.— Irrgsng  v.  Ott,  9  Cal.  App. 
440,  99  Pae.  52S. 

S  147.    Requests  for  Special  Flndlnga, 

[a]  Under  that  amendment,  although  the 
court  in  giving  its  direction  to  the  jury, 
should  make  it  plain  that  they  are  not  re- 
quired to  return  findings  upon  particular  ques- 
tions of  fact  unless  they  have  agreed  upon 
a  general  verdict,  still  the  court  is  not  justi- 
fied in  refusing  a  request  for  special  find- 
ings merely  because  the  request  did  not  in- 
clude the  words  "in  case  you  find  a  general 
verdict,"  or  some  similar  qualification, — Plyer 
V.  Pacific  Portland  Cement  Co.,  152  Cal.  129, 
92  Pae.  56. 

[b]  Bequests  for  special  issues  by  tbe  de- 
fendant, a  decision  on  which  adverse  to  tbe 
plaiDtili  would  not  be  inconsistent  with  the 
general  verdict  for  tbe  plaintiff,  were  prop- 
erly refused  by  the  court  as  inconsistent, 
and  some  of  them  were  also  properly  refused 
as  being  misleading  in  form. —  iffilliams  v.  San 
Francisco  eta.  By.  Co.,  6  Cal.  App.  715,  93 
Pac.  122. 

§  148.  Prepuation  and  Form  of  Interroga- 
tories, 
[a]  Section  625  of  the  Code  of  Civil  Pro- 
cedure does  not  require  the  interrogatories 
to  be  so  framed  that  the  jury  may  answer 
by  a  simple  yes  or  no,  and  the  omission  of 
this  requirement  evinces  an  intention  to  leave 
something  more  to  the  diseretion  of  the 
court.  The  court  should,  however,  refuse  to 
allow  an  unmeaning  ot  cosfaaing  question.— 
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[b]  Under  that  Motion  there  la  no  require- 
ment, eipreM  or  implied,  that  the  interroga- 
tories Bhall  be  mbmitted  to  opposing  counsel 
The  court,  however,  is  free  to  submit  them 
to  the  opposite  partj  if  fae  thinks  it  de- 
sirable to  do  so  before  ruling  on  the  request. 
Pljer  T.  Pacific  Portland  Cement  Co.,  152 
Cal.  125,  Si:  Pac.  S6. 

[c]  Special  verdicts  with  blanks  to  be  filled 
out  by  the  jury,  by  way  ot  answer  to  each 
iasne.  (Court's  Charge  D.) — Estate  of  Ue- 
Giun,  3  Cof.  Pro.  Dec.  26. 


[a]  If  the  verdict  be  construed  as  intended 
to  find  only  on  the  issues  presented  \>j  the 
railway  company  defendant,  then  the  omis- 
sion of  the  jury  to  find  on  the  issues  pre- 
sented by  the  lumber  company  defendant 
would  be  a  mistrial,  wbicb  eoutd  only  be 
remedied  by  a  retrial.  There  must  be  & 
finding  or  verdict  for  or  against  each  de- 
fendant.— MoMahon  v.  HetchHetchy  etc.  By, 
Co.,  2  Cal.  App.  400,  84  Pac.  350. 

§  152,    BeaponsiTeneu  of  Findings. 

[a)  Where  issue  was  joined  upon  the  aver- 
ment of  performance,  and  the  court  found 
that  the  contract  was  completed  and  finished, 
and  was  accepted  by  the  architect,  who  is- 
sued his  certificate  for  the  completion  pay- 
ment, and  that  the  owner  took  possession  of 
the  building  and  occupied  it  by  his  tenants, 
the  findings  are  responsive  to  the  issue  as  to 
the  performance  of  the  contract. — Wyman  t. 
Hooker,  S  Cal.  App.  36,  83  Pas.  79. 

§  163.    Findings  lacopilrtent  with    OeDOnd 
Verdict 

[a]  All  presumptions  are  in  favor  of  the 
general  verdict  for  the  plaintiff,  which  deter- 
mines all  iSBuee  in  hia  favor,  including  the 
qnestioD  of  contributory  negligence,  where 
there  is  evidence  to  support  it;  and  it  must 
control,  if  the  special  verdict  is  not  abso- 
lutely irreconcilable  therewith. — Antonian  v. 
Southern  Pacific  Co.,  9  Cal.  App.  718,  100  Pae. 
877. 

[b]  When,  in  addition  to  a  special  finding 
that  no  warning  was  given  by  anyone  to 
plaintiff,  before  be  crossed  the  track,  hypo- 
thetical iseues  were  submitted  which  Ignored 
the  existing  circumstances  in  proof,  and 
asked  whether  the  accident  conld  have  been 
prevented,  if  plaintiff  had  stopped  when  he 
first  reached  a  point  where  he  could  have 
seen  the  approacning  cars,  to  which  the  an- 
swer was  "Yes,"  and  aa  to  how  near  the 
plaintifl  was  to  the  track  where  the  acci- 
dent occurred  when  be  could  have  seen  them, 
to  which  tha  reply  was  "about  seven  feet"; 
held,  that  BDch  special  findings  are  not  ir- 
reconcilable with  the  general  verdict,  which 
must  control,  under  the  law  applicable  to 
tbe  existing  circumstances  in  proof. — An- 
tonian V.  Southern  Pacific  Co.,  9  Cat.  App, 
718,  100  Pac  877. 


Tm,    TBZAL  BT  OOUBT. 


§  161,    PTOcwdln«a  In  Q«iioraL 

[a]  A  written  opinion  stating  that  sici 
party  was  to  pay  bis  own  costs  cannot  pre- 
clude findings  that  plaintiffs  are  entitled  lo 
recover  costs  against  the  defendant.  Bndi 
opinion  is  no  part  of  tbe  decision  snd  i> 
without  legal  effect,  being  merely  an  inforcul 
statement  of  the  views  of  the  court  whicli  it 
subject  to  modification.  The  legal  eipret- 
sion  of  the  views  of  the  court  is  found  aolv  . 
in  tha  formal  findings  of  fact  and  conclii- 
sions  of  law.— Wadleigh  v.  Pbelps,  119  CiL 
627,  ST  Pac.  93. 

[b]  The  question  as  to  whether  or  not  tb* 
evidence  was  sufficient  to  prove  the  oltimsts 
facts  alleged,  and  tbe  question  as  to  whether 
or  not  the  various  acts  and  conduct  of  the 
defendant  set  forth  in  the  complaint  cauHii 
the  plaintiff  grievous  mental  suffering,  not 
questions  of  fact  for  the  trial  coort. — Hib- 
beli  V.  Hubbell,  7  Cal.  App.  661,  05  Pac.  664. 

[c]  A  court,  sitting  as  a  ]nry,  is  not  bound 
to  decide  in  conformity  with  the  dedsn- 
tioDs  of  any  number  of  witnesses,  whicb  do 
not  produce  conviction,  against  a  less  nnm- 
ber  or  against  a  presumption  or  other  en- 
dence  satisfying  the  mind.  The  rules  of  evi- 
dence favor  quality  rather  than  quantity.— 
EsUte  of  BIythe,  4  Cof,  Pro.  Dec  162. 


IN  6ENBRAI.,  |  183. 

HATTERS      ADUITTED      BT      PLEADmOS    01 

BTATEHENT   OF  FACTS,    i  16S. 
PAOra     AND     CONOLCBIONa     TO     BE    FOUND. 

I  165. 
BCTFICIEKCY  IN  aXNERAL.  |  111. 

DEFIS1TENE88  AND  CERTAINTY,  I  in. 

,^—  EXTRIN8I0   FACTS    OB   FAFERB  AND  IN- 

FBRBNCEB  FSOU  FACTS  STATED,  lilt. 

ULTIMATE      OB      EVIDENTIARY     fkUY&. 

1178. 

REFEREHCB    TO    FLEADINGS    AND    EVI- 
DENCE.   I  17S. 

OONFORHITT    TO    PLEADINOa.     IBSUEB    AKD 
PROOFS  IN  GESERAU   1  ITS. 

-  EVIDENCE  AND  MATTERS  ONSDPPOKTID 
BY  PROOF,   i  17B. 

MATTERS  WITHODT  THE  ISSDEfl,  1180. 

HATTERS  ADUITTED  OR  NOT  DENIED.  1  1B1. 
FINDINGS  A8  TO  IMMATERIAL  MATTERS.  (  lU- 
FAILCRE    TO    FIND    ON    PARTICOLAB    QOBS- 

TIONS  IN  GENERAL,   {  1S4. 

. riNDINGS      8DFFICIENT      TO      fiDBTilK, 

JDDOMENT.    1 196. 

-  ISSUES  NOT  SUPPORTED  BY  SVISBHCB. 
|1B7. 

ADDITIONAL  FINDINGS.   I  189. 
CONSTRUCTION  AND  OPERATION  IN  GENEUIs 
ill 


S  102.    In  OenaiaL 

(a]  Where  a  special  verdict  of  >  jury  de- 
termined the  iatuaa  between  tha  parties,  the 
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adoption  thereof  bj  tbe  court  obviated  the 
neceuitj  of  further  finding  thereupon. — Hoj't 
T.  Hart,  149  Cal.  722,  S7  Pae.  SSQ. 

[b]  Although  flndiogs  of  fact  are  not  neeee- 
eary  to  the  validitf  of  a  judgment,  where  the 
case  ia  lubmitted  for  decision  upon  an  agreed 
•latement  of  facte,,  yet  the  court  !■  not  there- 
by precluded  from  making  inch  llndingi  of 
fact.  It  may  adopt  the  agreed  statement  at 
iti  own  flnaioga  of  fact,  or  it  may  make 
findings  therefrom  to  correapond  with  the  ii- 
■uee  to  be  determined;  and,  as  it  is  required 
to  find  ouly  the  oltimate  facts  in  the  case, 
it  may  find  such  ultimate  facts  from  the  pro- 
bative facts  set  out  in  the  agreed  statement, 
as  well  as  from  evidence  thereof. — Towie  v. 
Sweeney,  2  Cal.  App.  29,  63  Pac.  74, 

§  163.    Matter*   Admitted   hj   Fleadlngg   or 

Statement  of  Facta. 

[a]  The  judgment  having  been  rendered 
upon  the  pleadings,  with  a  general  finding 
that  the  averments  of  the  complaint  were 
true,  tbe  introdnetion  of  evidence  st  the 
trial  became  mere  surplusage,  and  questiona 
of  its  weight  and  admissibility  are  immate- 
rial.— Bailey  v.  Aetna  Indemnity  Co.,  5  C<j. 
App.  T40,  91  Pac.  416. 

§  les.    Facts  and  Oonclnsloiis  to  be  Foond. 

fal  In  actions  tried  by  the  court  since  the 
passage  of  the  codes,  where  findings  of  facts 
are  made  the  court  must  find  on  all  the  ma- 
terial issues  made  in  the  pleadings. — Harden- 
berg  V.  Hardenberg,  54  Cal.  991. 

[b]  Findings  following  the  complaint  are 
sufficient  to  sopport  a  judgment  for  plaintiff. 
Tbe  amount  of  the  ju4E<i>si>t  for  damages  is 
to  be  determined  by  the  evidence  in  support 
of  it,  and  where  no  objection  was  maae  to 
such  evidence,  the  finding  thereon  is  conclu- 
sive.— Moody  v.  Peirano,  4  Cal.  App.  411,  8S 
Pac.  3S0. 

{«]  No  finding  ia  required  as  to  any  fact 
implied  b^  law  from  a  cause  of  action  al- 
leged against  the  defendant;  and  In  an  ac- 
tion for  personal  services  performed  for  the 
defendant,  It  is  unnecessarf  to  find  either 
upon  a  request  for  tbe  


Aydelotte  v.  Billing,  8  Cal.  App,  673,  97  Pac. 


§  171.    SnfBciencT  la  Ooueral, 

[a]  Findings  set  forth  held  sufficient.— 
Hibernia  Sav.  &  L.  8oo.  v,  Kaufman,  140  Cal, 
«9,  73  Pac.  750. 

§  172.  -  Deflnlteness  and  Certainty. 

[a]  The  findings  are  not  uncertain  because 
the  "forty  inches"  of  water  are  not  specified 
as  "miner's  inches."  That  is  certain  which 
can  be  made  certain,  and  if  an?  particular 
lund  of  water  measurement  has  been  in  use 
in  that  locality,  ancfa  customary  meaeurement 
would  apply  in  determining  the  extent  of 
plaintiff's  ownersbip  in  tbe  canying  capae- 
Ity  of  the  pipe-line. — Colling  v.  Gray,  3  Cal. 
App.  723,  86  Pae-  983. 


[b]  Wbeo  the  answer  conalsta  of  dsuials 
only,  a  general  finding  that  all  of  the  alle- 
gations of  the  complaint  are  true  is  suffi- 
ciently definite  and  certain,  Such  general 
finding  loses  none  of  its  clearness  and  cer- 
tainty by  the  addition  thereto  of  specific 
findings  in  favor  of  the  plaintiff  in  relation 
to  facts  covered  bv  the  general  finding,  and 
not  inconsistent  therewith. — Chatfleld  v.  Con- 
tinental Building  etc  Assn.,  Q  Cal.  App,  665, 
92  Pac-  1040. 

§  174.    Extrinsic  Facts  or  Papen  »nd 

Inferences  from  Facta  Stated. 
[a]  Findings  are  to  be  eonstraed  to  sup- 
port tbe  judgment  ratber  than  to  defeat  it, 
and  when  from  the  facta  found  by  the  court 
other  facta  may  be  inferred  which  will  aup- 
port  the  judgment,  each  infereuee  will  be 
deemed  to  have  been  made  by  tbe  trial  court, 
The  finding  that  tbe  grantor  "fully  under- 
stood tbe  traneaction,"  wheo  the  deed  was 
executed  and  delivered,  involves  necessarily 
the  inference  that  he  was  not  then  "entirely 
without  understanding,"  and  ia  a  finding  of 
the  ultimate  fact  in  issue. — Ripperdan  t. 
Weldy,  149  Cal.  667,  87  Pac  276. 

§  176.  —~  Ultimate  or  BvldentltHy  Facta. 
[a]  In  an  action  to  enforce  the  liability  of 
a  stockholder  of  a  corporation  for  his  pro- 
portion of  a  debt  of  tbe  corporation,  where 
the  statute  of  limitations  was  pleaded, 
it  was  not  necessary  that  a  finding  in  favor 
of  tbe  plea  should  state  the  ultimate  fact 
pleaded,  but  it  is  sufficient  that  tbe  court 
found  probative  facts,  from  which  it  can  be 
judicially  declared  that  the  ultimate  fact 
necessarily  resolta  that  the  action  ia  barred 
by  the  atatutc — O'Neill  v.  Quarnstrom,  6  Cal. 
App.  469,  92  Pac  391, 

f  176,    Beferenca  to  Pleadings  and  Evl- 

denca. 

[a]  A  finding  "that  all  the  material  facts 
set  forth  in  the  complaint  are  true"  wilt  not 
support  a  judgment  for  the  plaintiff. — Ladd 
v.  Tully,  51  Cal.  277j  Hardenberg  v.  Harden- 
berg, S4  Cal.  591. 

[b]  A  general  finding  "that  all  tbe  mate- 
rial denials,  and  averments  of  the  answer  to 
the  complaint  herein  are  true,  and  all  the 
material  averments  of  tbe  amended  com- 
plaint in  intervention  are  true,"  ia  insuffi- 
cient for  any  purpose. — Holt  Mfg.  Co-  t.  Col- 
lins, 1S4  Cat.  265,  97  Pae.  616, 

[a}  A  finding  that  all  of  the  allegations 
in  a  particular  paragraph  or  pleading  are 
true  or  untrue  is  aufficieut. — Heinrich  v.  Hein- 
ricb,  2  Cal.  App.  479,  64  Pac.  326. 

[d]  The  only  purpose  of  findings  ts  to  an- 
swer the  questions  put  by  the  pleadings;  and 
a  finding  in  negation,  in  identical  language, 
of  tbe  ^legation  of  the  complaint  upon  the 
common  count  in  aaaumpsit,  upon  which  is- 
sue was  taken,  fa  sofficteut  to  support  the 
judgment  for  tbe  defendant. — Bauer's  Law 
&  Collection  Co.  v.  Bradbury,  3  Cal.  App.  256, 
84   Pac   1007. 

[e]  Findings  following  the  eomplaint  are 
■afficiently  supported  by  evidence  tending  to 
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prove  them,  notwitLgtanding  ft  eonflict  of  evi- 
dence, inTalviDg  the  weight  of  evidence  and 
th«  credibility  of  witnesses. — Craig  t.  Dowie, 

4  Cal.  App.  176,  B7  Pae.  250. 

I  and 

{a]  Findings  reviewed  and  held  not  to  ma- 
tain  the  allegationa  in  the  oomplaint. — Mond- 
ran  v.  Qojix,  61  Cal.  151. 

[b]  To  find  that  all  of  the  allegation*  of 
the  complaint  are  tras  negatives  everj  denial 
of  these  allegatione,  and  to  except  the  al- 
legation of  value  of  the  services  from  the 
general  finding,  and  to  fix  thek  vaine  at  a 
less  sam,  leaves  the  findings  open  to  no  ob- 
jection on  the  score  of  on  certainty,  and  fnlly 
disposes  of  tha  ismea. — Prince  v.  Kennedy, 
3  Cal.  App.  404,  85  Pae.  859. 

[e]  Where  the  aomplaint  alleged  that  the 
vatne  of  the  property  lost  was  tl|000,  a  find- 
ing that  its  value  "at  tbe  time  of  its  deliv- 
ery  to   defendant   waa    the   sum   of    t " 

■hows  of  itself  no  value,  but  another  finding 
that  all  of  the  allegations  of  the  complaint 
are  true  is  sufficient  to  support  a  jndginent 
for  the  snm  of  <7S6.4S  damages. — Uorris  v. 
Bekin's  Van  *  Storage  Co.,  S  Cal.  App.  429, 
02  Pae.  362. 

5  179.    Eridenc*  and  lCaU«n  Unnip- 

poit«d  by  Proof. 

[a]  Where  there  was  no  evidence  of  any 
<Iamage  done  to  the  way  since  the  pnrcbase 
of  the  adjacent  land  by  the  complainant, 
flndinge  that  he  was  damaged  in  the  snm  that 
It  would  cost  to  repair  the  way  by  re- 
placing culverts  wrongfully  removed  there- 
front  prior  to  tbe  purchase,  and  that  his  road 
was  damaged  in  said  snm,  are  against  the 
evidence. — Conson  ».  Wilson,  2  CaL  App. 
181,  83  Pae.  2S2. 

[b]  Where  no  evidence  is  offered  npon  a 
defense  pleaded,  the  finding  that  the  atlega- 
tioDS  of  such  defense  are  nntme  is  nnassail- 
able. — Watkins  v.  Olaa,  S  Cal  App.  S3,  69 
Pae.  840. 

%  180.    ^—  Matt«n  Wltbotrt  tli«  Israel. 

[a]  Where  do  direct  ioaae  waa  presented 
that  the  escrow  agreement  was  executed  with 
intent  to  supersede  the  first  agreement  as  to 
the  appellant,  no  finding  was  necessary  there- 
npon,  and  the  finding  as  to  the  execution  of 
both  the  agreements  by  tbe  appellant,  and 
the  ^ving  effect  to  both,  does  not  show  a 
conflict  in  the  findings  or  a  merger  of  tbe 
agreements. — Wombie  v.  Wilbnr,  3  Cal.  App. 
627,   86   Pao.   921. 

[b]  A  finding  made  ontside  of  the  issues 
will  not  warrant  a  judgment  depending  there- 
on.— Lob  Angeles  Brewing  Co.  v.  Kltnge,  7 
Cal.  App.  550,  95  Pae.  44. 

S  182.    UaUen  Admitted  or  not  Denied. 

[a]  The  court  was  not  required  to  find  upon 
facts  admitted  by  the  pleadings. — Bousiin  t. 
Kirkpatrick,  8  Cal.  App.  7,  95  Pae.  1123. 
%  183.    FlmdlngB  aa  to  Immaterfal  Matters. 

[a]  If  findings  actually  made  which  are 
■utScient  to  support  tha  judgment  are  sus- 


t^ned  by  the  evidenee,  the  failure  to  Ind 
upon  additional  issaes  which  conld  not  affect 
the  result  is  immaterial. — Bobinson  v.  Unir, 
ISl   Cal.   118,  90  Pae  521. 

[b1  Where  all  the  material  facts  are  foand 
in  favor  of  a  party  upon  sufficient  evideace, 
the  fact  that  immateria]  findinge  are  not 
anstained  by  the  evidence  cannot  affect  the 
jndgment.^Becker  r,  Scbwerdtle,  6  CaL  App. 
462,  92  Pae.  398. 

i  184.  Fallore  to  Find  on  PBrtleiiIaz  Qnes- 
tlons  In  Oensrat. 
[a]  No  finding  on  a  plea  of  tbe  statute  «f 
limitations  is  necessary  to  support  a  judg- 
ment against  the  defendant,  where  the  ad- 
mitted facts  demonstrate  that  a  finding  there- 
on conld  not  have  been  otherwise  than  against 
him.— BeU  v.  Adams,  150  CaL  772,  90  Pae. 
118. 

§  1B5.    Flndlnga  Sufficient  to  Sustain 

Judgment. 
[a]  Where  the  only  issues  raised  were  apoD 
pleadings  filed  on  the  motion  to  set  aside 
the  stipulation,  the  issne  preeented  thereby 
conld  not  be  entertained  until  after  the  stip- 
ulation was  set  aside;  and  upon  refusal  ta 
set  it  aside  it  was  not  necessary  thai  the 
eooit  shonld  find  upon  tbe  issne  so  presented; 
but  the  etipulatian  being  left  to  stand,  it 
was  the  duty  of  the  court  to  enter  jodg- 
ment  in  accordance  with  its  pTOvisiona.— 
Pacific  Paving  Co.  v.  Vizelich,  2  Cal.  App. 
515,  S3  Pae.  459. 

§  187.    Israea  not  Snn^rted  by  Gfl- 

[a]  The  failure  of  tbe  court  to  find  apoa 
an  affirmative  defense  pleaded  in  tbe  answer 
Is  immaterial  where  there  is  no  evidence  in 
the  record,  and  it  does  not  appear  that  any 
evidence  was  introduced  in  support  of  such 
defense. — People  t.  McCue,  150  CaL  19S,  88 
Pae.  869. 

§  192.    Additional  Flndlnga. 

[a]  Where  an  action  to  determine  water 
rights  is  snbmitted  npon  stipulated  facts 
showing  that  tbe  plaintifF  is  entitled  to  judg- 
ment, the  making  of  additional  findings  by 
the  court  is  unnecessary,  and  it  it  be  errone- 
ous, the  error  is  harmless,  where  the  addi- 
tional findings  do  not  materially  change  tbe 
stipulated  facts, — Citv  of  Los  Angeles  v.  Loi 
Angeles  Farming  ft  Milling  Co.,  152  Cal.  645, 
93  Fac.  869,  1135. 

S  194.    Ccmstmction  ind  Operation  In  Oen- 

[a]  Where  findings  are  in  part  of  probative 
facts  and  in  part  of  ultimate  facts,  and  find- 
ings of  ultimate  faets  appear  in  the  con- 
elusions  of  law,  they  may  ail  be  considered 
in  determining  whether  they  are  supported  by 
sufficient  evidence,  respond  to  tbe  issues  and 
support  the  judgment. — Mason  v.  Lievre,  145 
Cal.  S14,  78  Pae.  1040. 


ably    dona;    and    a    finding    that    defendant 
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"miide  no  suggeation  and  offered  no  advica 
to  deceaEed  about  the  diBpoaitioit  of  her 
property,"  which  iL  iiteonsUtent  with  the 
other  fiji dings  if  deemed  to  refer  to  the  dis- 
poaition  by  deed,  bnt  which  may  be  reason- 
ably   reconciled    and    construed    in    harmony 


fltrued.— Stohr  t.  Stohr,  148  Cal.  180,  S2  Pae. 

[e]  The  principles  are  settled  that  flndings 
should  state  the  altimate  facte  pleaded,  and 
not  probative  facte,  and  are  sufficient  if  they 
follow  the  pleadings,  that  findings  as  to  ulti- 
mate  facts  control  as  against  findings  of  pro- 
bative facts,  and  that  findings  should  be  so 
coDStrued  as  to  uphold  rather  than  to  de- 
feat the  judgment. — Vasey  y.  Campbell,  4 
Cal.  App.  451,  88  Pae.  506. 


[a]  Where  the  only  conversion  fonnd  was 
by  the  testator,  in  his  lifetime,  long  prior 
to  the  appointment  of  the  executor,  a  finding 
that  the  valne  of  the  bonds  was  a  certain 
snm  at  the  time  of  the  conversion  by  de- 
fendant and  said  deceased  will  be  coDBtrued 


T.    Ozmon,    3    Cal.    App. 
S87,  80  Pao.  729. 

[b]  A  finding  that  for  more  than  five  years 
platstiS  and  others  nsed  the  same  as  often 
AS  required  for  irrigating  pnrposes  Is  a  sof- 
fieient  finding  as  to  continaoas  ase,  having 
the  character  of  the  nse  in  view;  and  a 
I   the 


DOTY  AND  AnTHORnr  OP  COCBT,   |  IBS. 
WATVEB   OP    DEPEOTS  AND    IBBEOULABITIBS 
IN   OEHZBAL,    I  303. 

§  199.    Dnty  and  Anthorlly  of  Oonrt. 

[a]  The  trial  court  has  the  power  of  its 
Own  motion  to  correct  a  mere  error  in  com- 
putation appearing  upon  the  face  of  the 
record  in  the  findings  and  conclusions  of  law 
without  vacating  the  jndgmeDt  and  entering 


§  202.    Waiver  of  Defects  and  Irragoloiitlas 


1  was  tried  without  ob- 


!  after  judgment  to  object  to  such  omis- 
sion.—Mnrphy  V.  Stelling,  8  Cal.  App.  702, 
97  Pac.  672. 

TBOVEB  AND  GONVEESION. 


B  e(  the  owBsi  w  ethet  peiion  •ntUtod  to  im- 


mediate posatislon,  bj  wtanstoUf  tsklni  or  r*- 
falnlnf  IwsMislon,  sltarlng  Oa  luttu*,  qnallty,  nm- 
dltlon,  etc,  UMTNf;  jTutlfleatton  or  axcus*  for  look 
acts;  natnrs  and  axtcnt  of  llsbUltj  for  such  cou- 
vnslon;  and  acUsni  ot  tiavsi  and  Uka  aetloni  far 


I.  ACTS    CONSTITUTING    CONVERSION" 
AND  LIABILITY  THEfiEPOB,  SS  1-7. 
a.  ACTIONS,  Si  8-2«, 


5  1.    Nfton  Mid  Blements  of  OodvstsIoil 

[a]  The  fact  that  there  was  no  sale,  pub- 
lie  or  private,  does  not  preclude  a  conversion 
which  takes  place  when  the  defendant  ex- 
ereises  an  improper  dominion  over  the  prop- 
erty, in  exclusion  of  the  plaintiff,  or  m 
defiance  of  bis  rights.  Where  defendant,  on 
a  specified  date,  notified  plaintiff  that  he  no 
longer  held  the  property  in  pledge  and  as- 
serted ownership  thereof,  and  subsequently 
sold  it  as  his  own,  his  acts  and  declarations 
at  that  date  amounted  to  a  conversion  of  th^ 
pledged  property,  and  changed  his  relation- 
ship thereto. — Lowe  v.  Ozmnn,  3  Cal.  App. 
387,  88  Pac.  729. 

n.  AonoHs. 

NATURS  AITD  BCOPC  OP  BEUEDT  AMD  RIGHT 

TO   BUB,    t  B. 
PLEADINO— COMPLAINT  OB  PETITION,   t  IS. 

ISSDEB,   PROOF  AND  7ARIAH0E.    |  IB. 

ADUISSIBILITY  OP  EVIDENCE.  1  19. 
DAHAOES— MEASURE  OF  DAMAGES,   (93. 
TEBDICT  AND  PIKDINQB,  JUDOUENT  AND  EN- 

FOBCEHENT  THEREOF,   1  SB. 
APPEAL   AND  EBBOE.    1 3S. 

§  8.  Hatnn  and  Scope  of  Bemedy  and  Bight 
to  Sue. 
[a]  Where  property  was  acquired  by  fraud 
in  procuring  a  sale  of  it  by  the  plaintiff,  he 
may  elect  between  the  civil  remedies  of 
trover,  replevin  in  the  cepit,  replevin  in  the 
detinet,  or  trespass. — Wendling  Lumber  Co. 
T.  Olenwood  Lumber  Co.,  153  Cal.  411,  95 
Pac.  1029. 

§  15.    Pleadlng^-Oomplalnt  or  Ftttltlon. 

[a]  In  an  action  brought  by  the  mortgagee 
against  the  sheriff  for  conversion  of  the  prop- 
erty taken  from  his  possession,  in  which  the 
complaint  does  not  snow  upon  its  face  that 
the  levy  was  made  at  suit  of  a  creditor  of 
the  mortgagor,  a  demurrer  on  the  ground 
that  the  mortgage  was  not  anthorized  by 
the  code  was  improperly  sustained,  and  a  jndg- 
ment  rendered  thereon  against  the  plaintiff 
must  be  reversed. — McRae  v,  Lackmann,  8 
Cal.  App,  241,  Be  Pae.  606. 

§  18.    Issnea,  Proof  and  Variances. 

[a]  In  an  action  of  trover  for  the  conver- 
sion of  lumber,  when  the  complaint  contains 
the  usual  averments,  and  the  defendant  de- 
nies plaintifTa  ownership  and  the  conver- 
sion, the  plaintiff,  without  pleading  that  the 
property  waa  acquired  by  a  third  party  b7 
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fraud  in  pro  curing  the  sale  thereof  from 
plaintiff,  Slid  was  tranaferred  bj  him  to  the 
defendant    without    coniideiatioa,    and    with 


original  parties,  and  as  against  the  defend- 
ant, where  tbe  action  was  piomptly  brought. 
Wendling  Lumber  Co.  v.  Glen  wood  Lumber 
Co.,  153  Cal.  til,  95  Fae.  1029. 

fb]  In  an  action  to  recover  the  value  of 
aintiff'a  cattle  for  alleged  convemon  there- 
of hj  the  defendant,  where  there  was  an  is- 
tue  a«  to  ownership,  and  a  plea  of  owner- 
ship in  an  execution  debtor  against  whom  tbe 
cattle  were  sold  bj  defendant  sheriff  as  his 
property,  the  fact  that  the  judgment  was  not 
proved  cannot  be  urged  bj  plaintiff,  such 
proof  being  immaterial  as  to  him,  since  if  he 
IS  the  owner  of  tbe  cattle,  the  admitted  tak- 
ing constitutes  a  conversion  as  against  him, 


888,  98  Pac.  2U. 

5  10.    AdmlBribUlty  of  Erldeiic*. 

[a]  In  an  action  for  conversion,  in  which 
the  complaint  merely  alleges  the  conversion 
bv  defendant  of  lumber  belonging  to  the 
plaintiff,  where  it  appears  in  proof  that  tbe 
property  was  sold  by  plaintiff  to  a  third 
party  not  made  defendant,  and  that  such 
third  party  sold  the  same  to  the  defendant 
to  pay  a  pre-existing  debt,  and  no  facts  are 
alleged  constituting  the  frand  of  such  third 
person  id  procuring  the  property  from  plain- 
tiff through  false  representations,  or  showing 
a  rescission  of  the  sale  for  inch  fraud,  or 
that  defendant  purchased  with  knowledge  of 
the  fraud,  tbe  court  erred  in  admitting  evi- 
dence of  any  fraudulent  purchase  vitiating 
the  title  of  eoeh  third  party,  aa  against  the 
defendant's  title. — Virginia  etc.  Co.  v.  Olen- 
wood  Lumber  Co.,  5  C&l.  App.  E56,  90  Pac. 
48. 

§  22.    Sunages — Meaeore  of  Damagao. 

[a]  Since  the  claim  of  converBion  rests  upon 
the  appropriation  by  defendant  of  the  pledged 
bonds  to  his  own  nse,  the  value  of  which 
exceeded  the  debt,  this  amounted  in  law  to 
a  satisfaction  of  the  debt,  and  no  tender 
thereof  need  be  pleaded  or  proved,  but  the 
excess  in  value  at  the  time  of  the  conver- 
sion may  be  recovered. — Lowe  v.  Ozmun,  3 
Cal.  App.  387,  86  Pac.  729. 


[a]  In  an  action  for  the  conversion  of  per- 
Bonal  property,  the  interest  on  the  value  of 
tbe  property  converted,  allowed  by  section 
3338  of  the  Civil  Code,  is  in  lieu  of  the  value 
of  the  use,  and  not  in  addition  thereto;  and 
where  such  interest  is  allowed,  an  additional 
finding  as  to  the  value  of  the  use,  which  i* 
included  in  tbe  judgment,  is  erroneous. — 
Lynch  v.  McGban,  7  Cal.  App.  132,  93  Pac. 
1044. 

§  26.    Appeal  and  Enoi. 

[a]  Where  in  an  action  for  wrongful  ez- 
eentiou  there  waa  evidence  for  the  defendant 


sheriff  tending  to  prove  ownership  in  the  ei- 
ecDtion  debtor  who  waa  not  called  by  tbe 
sberifl  as  a  witness,  it  waa  prejudicial  error 
requiring  a  leversal  to  refuse  to  permit  sueh 
execution  debtor  to  be  called  in  rebuttal  by 
the  plaintiff  to  state  whether  he  or  tlie  plain- 
tiff owned  the  cattle  in  controversy.— Buirell 
T.  Collins,  9  CaL  App.  288,  99  Fae.  211 

TRUSTS. 

Inolnda  n>tiu«  and  Incident*  of  MUtM  In  prop- 
■rtr  tbi  Ufi  title  er  povn  at  dlspasltlon  ot  vUck 
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of  ineli  other  parson  ot  patwni  according  to  tb« 
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Uabllltlu  of  persons  ozuM^  inoli  trartt.  ot  trst- 
tMS,  and  of  caatnia  qna  tnutent  or  IxaelleiaTlai  la 
lenaral;    JodicUl   protection   and   control    of   tntt 
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S  3.  OotistltQtIiniBl  and  Statutory  Prorlfioiu. 
[a]  No  oral  Teeognition  of  tbe  tnu't  by  the 
meeessor  to  the  property  would  operate  to 
change  hia  relation  from  a  constructive  to  an 
express  trustee. — Norton  v.  Bassett,  154  Cal. 
411,  129  Am.  St.  Bep.  162,  97  Fae.  S94. 

§  6.    PnrpOBea  tor  WUlcb    Trusts    mar  tio 
Oisatod. 
[a]  A  proTiaion  in  a  trust  for  retaining  the 
income   of  the  estate  and   paying  it  over   to 

the  benefleiaries  annually  is  not  void. — Estate 
of  Doe,  1  Cof.  Pro.  Dec.  54. 

§  7.    Invalid  Trusts  as  Fowera. 

[a]  A  void  trust  cannot  be  preserved  as  a 
power,  as  powers  are  no  part  of  the  atatn- 
tory  scheme  of  truBt  in  this  state. — Estate  of 
SpreckeU,  5  Cof.  Pro.  Dec.  311. 


[a]  An  oral  agreement  cannot  constitute  an 
express  trust;  and  the  fact  that  the  parties 
have  agreed  verbally  to  do  that  which  the 
law  implies  from  their  acts,  and  to  hold 
according  to  the  amount  of  money  paid  by 
each,  is  immaterial,  and  cannot  affect  the 
character  of  the  transaction  as  a  trust  cre- 
ated by  operation  of  law.  The  portion  of 
interest  which  each  is  to  hold  results,  not 
from  any  agreement,  but  from  the  facts 
shown  as  to  the  amount  of  purchase  money 
advanced  by  each. — Gerety  v.  O'Sheehan,  D 
Cal.  App.  447,  99  Pac.  545. 

[b]  An  express  trust  in  realty  can  be  cre- 
ated  only  by  a  writing  containing  language 


§  9.    Oteation  of  Tmst  in  General. 

[a]  An  Ineffectnal  attempt  to  malce  a  gift 
does  not  create  a  trust,  and  equity  will  not 
perfect  an  imperfect  gift  by  establishing  a 
traat  when  none  was  in  contemplation,  nor 
can  a  trust  be  created  by  an  ineffectual  at- 
tempt at  a  testamentary  disposition  of  prop- 
erty in  the  absence  of  a  will  duly  attested, 
when  the  full  control  of  the  property  was 
maintained  during  life,  without  intent  to 
vest  any  interest  therein  prior  to  death. ^ 
Noble  V.  Learned,  153  Cal.  245,  94  Pac.  11147. 

ib]  A  trust  created  under  subdivi^on  3 
section  3S7  of  the  Code  of  Civil  Procedure, 
to  receive  the  rents  and  profits  of  real  prop- 
erty, and  apply  them  to  the  use  of  designated 
beneficiaries,  may  be  limited  on  Uvea  of  per- 
sons other  than  the  beneficiaries. — Estate  of 
Doe,  1  Cof.  Pro.  Dee.  54. 

§  10.    Nature .  and  Seqnisites. 

[a]  A  letter  written  by  the  widow,  after 
the  death  of  her  husband,  not  resting  upon 
any  new  consideration,  but  merely  in  ac- 
knowledgment of  the  promise  made  to  her 
hnsband  in  Ikis  lifetime,  whatever  effect  it 
might  have  as  evidence  of  a  constructive 
traat,  eonld  not  operate  to  create  a  voluntary 
trost  under  section  2222  of  the  Civil  Code.— 
Loomis  V.  Loomis,  14S  Cal.  149,  62  Pac.  S79, 
1  L.  B.  A.,  M.  a,  318. 


tb)  No  express  tmst  eonld  be  created  in 
the  homestead  property  while  both  parties 
were  living,  in  favor  of  a  third  party,  ex- 
cept by  a  single  written  instrument  executed 
and  acknowledged  personally  by  both  bus- 
band  and  wife. — Loomis  v.  Loomis,  148  Cal. 
149,  82  Fae.  879,  1  L.  E.  A.,  N.  S.,  312. 

[c]  The  reservation  of  a  partial  or  total 
power  of  revocation,  is  not  ineonaiatent  with 
the  establishment  of  a  trust;  nor  is  it  an 
objection  that  the  right  of  enjoyment  by  the 
beneficiary  is  postponed,  provided  an  imme- 
diate interest  is  given,  subject  to  such  post- 
ponement.— Noble  V.  Learned,  153  Cal.  245, 
94  Fae.  1047. 

%  11.    SnfScIenqr  of  Language. 

[a]  A  person  may  declare  a  trust  either 
directly  or  indirectly — the  former,  by  creat- 
ing a  trust  eo  nomine  in  the  forms  and 
terms  of  a  trust;  the  latter,  without  affecting 
to  create  a  trust  in  words,  by  evincing  an 
intention    which    the   court    will     effectuate 


g  13.    Transfer  of  Legal  Title. 

[a]  When  a  trust  is  created,  a  legal  estate 
sufficient  for  the  execution  of  the  trust  will, 
if  possible,  be  implied, — Estate  of  Tessier, 
2  Cof.  Fro.  Dec.  362. 

§  16.  Agreements  to  Hold  or  Convey  for 
Use  of  AnoUier. 
[a]  The  following  language  In  a  letter  writ- 
ten by  one  who  has  collected  and  holds 
moneys  for  another,  establishes  a  trust:  "It 
leaves  a  balance  in  your  favor  of  $16,000, 
besides  what  baa  accumulated  since  the  es- 
tate was  fixed  up,  which  I  will  losn  out  [at] 
about  nine  per  cent,  being  the  best  I  can  do 
at  present.  — Estate  of  Armstrong,  1  Cof. 
Pro.  Dec.  157. 

§  19.    Evidence  to  Establlali  Tmst  In  Gen- 
eral. 

[a]  Though  a  trust  in  personal  property 
may  be  created,  declared,  or  admitted  ver- 
bally, and  the  oral  declarations  of  the  al- 
leged trustee  are  admissible  in  evidence  for 
that  purpose,  yet  such  evidence  must  be 
clear  and  unequivocal;  and  where  there  are 
no  acts  of  the  trnstee  in  corroboration  of 
such  oral  declarations,  evidence  of  them 
must  be  viewed  with  caution,  and  mere  evi- 
dence of  the  oral  declarations  Of  a  deceased 
person,  to  eatablish  a  trust  against  him  which 
in  genera]  cannot  be  contradicted,  must  be 
deemed  in  its  nature  the  weakest  and  most 
unsatisfactory. — Austin  v.  Wilcoxaon,  149 
CaL  24,  S4  Pac.  417. 

[b]  Where  the  oral  declarations  proved 
were  contradictory,  or  inherently  improb- 
able, or  conflicted  with  proved  or  admitted 
facta  and  with  the  admissible  evidence  of 
the  books  of  account  of  the  deceased  grand- 
uncle  alleged  to  have  created  the  trust, 
showing  that  he  had  no  such  sum  of  money 
in  hia  possession  as  that  claimed  to  have 
been  deposited  in  tmst,  a  flnding  against  the 
existence  of  the  tmst  is  sufficiently  supported. 
Austin  V.  Wileoxson,  149  CaL  24,  81  Pae. 
417. 
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[e]  In  tbe  eam  of  4  tnut  in  penonal  prop- 
erty, it  is  for  the  tri&l  court  to  detemuna 
u  a  queation  of  fact  whether  the  wori)s  Rnd 
acta  of  the  alleged  tmetor  indickted  with 
reasonable  ceTtaiat;  an  intention  to  create 
a  trust,  and  the  subject,  purpose,  and  bene- 
ficiary of  the  trast;  and  if  there  is  aiijr  evi- 
dence consistent  with  its  finding  that  a  trust 
was  not  created,  the  finding  of  the  lower 
court  must  atand. — Noble  t.  Learned,  1S3  Cal. 
245,  94  Fac.  1047. 

[d]  Evidence  tending  to  show  that  the  in- 
testate during  her  life  did  not  intend  to 
pat  the  property  out  of  ber  control,  and 
wished  to  be  assured  that  ahe  eonld  have 
the  nae  and  control  of  the  whole  or  any  part 
thereof  as  long  aa  ahe  lived,  and  that  she 


shares,  bnt  was  merely  endeavoring  to  ar- 
range a  disposition  of  them  to  take  etCect 
at  death. — Noble  v.  Learned,  153  Cal.  £45, 
94  Pac.  1047. 

[e]  Held,  that  whUe  there  may  be  snffl- 
cient  evidence  to  have  justified  a  finding 
that  the  inteatate  so  dealt  with  the  aharee 
aa  to  a  how  an  intent  to  immediately  vest 
the  sbarei  in  the  beaeflciary  named  which 
should  remain  at  her  death;  yet  there  was 
sufficient  evidence  to  sustain  the  finding  that 
no  trust  was  created.  [Beatty,  C.  J.,  die- 
eenting.]— Noble  v.  Learned,  153  Cal.  245, 
94  Pac.  1047. 

[f]  In  order  that  the  bank  may  be  made 
a  trustee  of  the  deposit  for  the  benefit  of 
the  wife,  the  intention  of  the  husband  to 
create  a  trast  most  appear;  and  It  ia  held 
that  there  is  no  evidence  in  the  ease  suffi- 
cient to  require  a  finding  as  to  sucb  Inten- 
tion.—Estate  Of  Hall,  154  Cal.  527,  S8  Pac. 

sas. 

§  20.    Parol  Bvidenctt. 

[a]  A  valid  trust  in  personal  property  may 
be  created  by  parol,  if  the  evidence  shows 
an  intention  to  create  a  trust,  and  shows  the 
aabject,  purpose,  and  beneficiary  of  the  trust. 
It  was  possible  for  the  intestate  while  re- 
taining the  legal  title  to  the  shares  of  stock 
to  create  a  trust  therein  ia  favor  of  the 
beneficiary,  by  a  declaration  that  she  held 
the  shares  in  trust  for  her  benefit. — Noble  v. 
Learned,  153  Cal.  245,  94  Pac.  1047. 

[b]  The  trust  in  this  case  expired  twenty- 
five  years  after  the  execution  of  the  will, 
which  bears  date  May  25,  1859.  This  being 
the  plain  language  of  the  will,  it  cannot  be 
changed  by  parol  evidence. — Eatote  of  Fay, 
3  Oof.  Fro.  Doc.  270. 

§  21.    VaUdlty. 

[a]  A  corporation  organised  to  operate  a 
street  railroad  or  a  system  of  street  railroads, 
and  of  acquiring  and  holding  property  re- 
quired for  such  purpose,  has  no  legal  capacity 
or  power  to  accept  or  perform  a  trust  to 
take  a  fund  and  invest  it  and  use  the  income 
in  the  purchase  of  books  and  magazines  for 


S  22.    Partial  InvaUdlty. 

[a]  Without  determining  whether  the  trust 
to  apply  the  excess  of  income  in  the  improve- 
ment of  unimproved  propert;^  or  to  invest  it 
in  iQeome-produeing  properties  is  or  is  not 
valid,  it  is  no  part  ol  the  primarv  trust  in- 
volved on  this  appeal,  but  is  wholly  separable 
therefrom,  and  cannot  in  any  event  affect 
its  validity. — Estate  of  Heywood,  143  CaL 
184,  82  Pae.  755. 

[b]  An  invalid  provision  In  a  trust,  whleli 
is  not  an  integral  or  essential  part  of  the 
trust  aeheme,  will  not  necessarily  vitiate  the 
other  provisions. — Estate  of  Doe,  1  Cof.  Fro. 
Dec.  54. 

B.    EESULTINO  TBUSTa 

CREATION  AND  EXISTENCE  IN  QEHEKAL.  I  » 

EFFECT  OP  LACHES,  12eU. 

AGKEEUENT    OB    INTEKTION    TO    PUBCHASI 

OR  HOLD  FOB  JOINT  BENEFIT,  137. 
PAYMENT   OF   CONSIDERATION    FOB  OONTET- 

ANCE     TO     ANOTHEB— PABT     PATVBNT, 

I  29. 
PAYMENT    OF    PURCHASE    HONEY    ON     PDB- 

CHASE  OF   LAND.    |  SO. 
EVIDENCE  IN  OENEBAL.   I  SS. 

PAROL   BVIDBNOE.    i  84. 

WEIGHT  AND  SUPPICIENCY,  1  BS. 


S  26.    Croatioii  and  Ezlstonco  in  ( 

[a]  Neither  the  administrator  of  the  es- 
tate of  the  deceased  voluntary  trustee,  nor 
the  guardian  of  a  minor  upon  whom  the 
title  to  the  trust  property  devolved,  had  aor 
authority,  by  recognizing  the  existence  of 
the  trust,  to  change  the  relation  of  such 
minor  to  the  property  from  that  of  an  in- 
voluntary to  that  of  a  voluntary  trustee. 
Nor  did  the  promise  of  ench  minor  to  make 
an  accounting  when  he  attained  bla  majoritj 
accomplish  It— Norton  v.  Basaett,  154  CsL 
411,  129  Am.  St.  Bep.  102,  97  Pac  894. 

[b]  If  the  mortgagee  had  notice  of  the 
trust  in  his  lifetime,  when  he  took  the  mort- 
gage, the  mere  purchase  by  the  administra- 
trix for  the  benefit  of  the  estate  of  the  title 
acquired  under  foreclosure  of  the  mortgage 
by  her,  without  knowledge  of  the  trust  on 
her  part,  cannot  make  her  an  innocent  pur- 
chaser, nor  discharge  the  land  from  the  tnut 
Monltria  v.  Wright,  154  CaL  520,  SS  Fee. 
357. 

S  SeVg.    EflMt  of  Laches. 

[a]  The  doctrine  of  laches  applicable  to  a 
constructive  trust,  can  have  no  application 
to  a  reanlting  trust,  where  the  title  ia  taken 
In  trust  by  agreement  in  consideration  of 
the  payment  of  a  part  of  the  purchase  money. 
Moultrie  v.  Wright,  154  Cal.  520,  03  Pae. 
257. 

§  27.    Agreement  or  Intention  to  Pmdias* 
or  Hold  for  Joint  Benefit 
[a]  Where  the  defendant  who  took  a  new 
contract  after  payment,  default  and   revoea- 


DqitizedbyGoOt^le 


TBCST8,  I,  B,  C,  Ii&»-SS. 


72T7 


other  party  with  him  in  the  contract,  who 
took  a  quitclaiia  deed  from  the  grantoT  of 
the  codefendaDtt  under  an  agreement  that 
if  any  interest  in  the  property  wu  acquired 
under  the  old  contract,  if  eonanmrnated, 
tneb  party  woold  convey  one-fourth  of  anch 
interest  to  such  ^antor,  and  thereafter  con- 
veyed all  of  hia  intereat  under  the  new  con- 
tract to  such  purchaaing  defendant,  no  trnit 
was  created  ij  the  agreement  made  with 
such  grantor,  and  no  fraud  was  committed 
upon  the  grantor  of  the  codefeudants,  by  the 
acceptance  by   the  purchaaing  defendant  of 


§  29.    Payment  of  Oonsldentlon  for  OonTey- 
ance  to  Anothei — Fart  Payment. 

[a]  When  one  who  payi  only  ooe-batf  of 
the  price  of  land  purehaaed  from  a  third  per- 
aon  takes  the  whole  title  in  his  own  name, 
a  tnut  resnlta  in  an  undivided  one-half  of 
the  land  in  favor  of  another  who  has  paid 
the  remaininghalf  of  the  pnrehaae  money. — 
Uonltiie  T.  Wright,  154  Cal.  S20,  BS  Pae. 
257. 

[b]  In  tnis  state  a  resulting  trust  In  real 
property  does  not  depend  upon  the  fact  that 
the  one  who  seeks  to  establiah  it  has  paid 
the  entire  consideration,  nor  that  what  he 
may  have  contributed  was  for  an  aliquot  part 
of  the  estate.  If  one  party  pays  any  part 
of  the  consideration,  the  party  taking  the 
title  to  the  whole  land  becomes  a  tmstee  for 
the  other  party  pro  tanto,  for  a  proportional 
intereat  in  the  land. — Oerety  v.  O'Sheehan, 
9  Cal.  App.  447,  SQ  Pae.  S45. 

[e]  The  fact  that  «1,500  of  the  entire  pur- 
ehaae  price  was  obtained  by  giving  a  mort- 
gage therefor  by  the  defendant  who  took 
the  title  cannot  enlarge  defendant's  interest 
in  the  property.  The  effect  of  such  mortgage 
is  the  same  as  il  the  purchaie  had  been  made 
■object  to  an  existing  mortgage,  in  which 
eaae,  aa  between  themselves,  each  party's  in- 
terest would  be  sobject  to  his  proportionate 
■hare    thereof,   and    their   respective   intereat 

j„     tj . ,:I^,-    , 

Qeret 
545. 

§  30.  PnTinent  of  Pnrchase  Uonej  on  Pnr- 
duM  of  lAnd. 
[a]  The  principles  of  equity  to  which  re- 
(olting  trusts  in  real  estate  are  subject  are 
equally  applicable  to  personal  property;  and 
where  a  promissory  note  was  taken  in  the 
name  of  one  payee,  and  another  person  fur- 
nished part  of  the  consideration,  and  that 
fact  was  admitted  by  the  nominal  payee,  a 
rcanlting  trust  arose  in  favor  of  such  other 
person,  and  the  payee  became  trustee  for 
him  to  the  extent  of  that  consideration,  and 
to  bis  share  of  the  intereat  upon  the  note. — 
Thompson  t.  Bank  of  California,  4  Cal.  App. 
660.  88  Pae.  aar. 

5  SS.    JSvinonce  in  General 

[a]  The  grantee  hcd  the  I>nrden  In  sa^h 
ease  to  prove  that  the  beneficiary  made  pay- 
ment toward  the  price  bf  the  mortgaged  land, 
and  that  the  mortgagee  had  knowledge  there- 


of when  the  mortgage  was  taken.— IConl trie 
T.  Wright,  154  Cal.  520,  flS  Pae.  257. 

[b]  It  was  prejudicial  error  to  exclude  evi- 
denee  offered  by  the  grantee  of  the  bene- 
ficiary to  prove  that  the  mortgagor  prior  to 
the  mortgage  notified  the  mortgagee  that  the 
benefleiary  owned  one-half  of  the  land  and 
that  he  held  half  of  the  title  in  trust  for 
her,  and  that  the  mortgagee  was  satiafled  to 
take  his  half  as  security  for  the  money 
loaned. — Moultrie  v.  Wright,  154  CaL  520,  98 
Pae.  257. 

§  31.    Patol  Evidence. 

[a]  The  deed  to  one  of  the  parties  does  not 
tend  to  rebut  the  resulting  trust.  Such  a 
deed  always  attends  a  resulting  trust  from 
contribution  to  purchaae  money;  and  parol 
evidence  is  admiasible  to  explain  the  deed 
to  this  extent.— Moultrie  v.  Wright,  154  Cal. 
620,  98  Pae.  257. 

[b]  When  real  estate  has  been  conveyed  b^ 
a  deed  reciting  a  consideration,  parol  evi- 
dence, in  the  absence  of  fraud  or  mistake,  ie 
not  admissible  In  behalf  of  heirs  of  the 
grantor  to  show  that  a  resulting  trust  arose 
ID  bis  favor. — Estate  of  Snook,  5  Cof.  Pro. 
Dee.  245. 

§  36.    WelgU  and  Snfdclencj. 

[a]  Held,  that  the  finding  that  do  trust  ever 
existed  was  contrary  to  the  evidence,  which 
is  clear  and  uncontradicted  that  the  bene- 
ficiary paid  part  of  the  price  of  the  land. — 
UoDltrie  v.  Wright,  154  Cal.  520,  9S  Pae.  257. 

[b]  When  the  evidence  clearly  shows  a  re- 
sulting trust  by  substantial  contribution  by 
the  beneficiary  toward  the  purchase  of  the 
mortgaged  land,  notwitbatandiog  eonfiicting 
evidence  as  to  the  relative  value  of  the  land 
contributed,  and  as  to  whether  plaintiff's  land 
equaled  a  full  half  of  the  purchase  money, 
the  payment  of  part  thereof  raises  the  pre- 
samption  that  a  trnit  was  intended. — Moul- 
trie V.  Wright,  154  Cal.  520,  98  Pae.  257. 

[e]  Notwithstanding  the  well-settled  rule 
that  to  prove  a  trust  by  parol  nnder  a  con- 
veyance absolute  in  its  terms,  the  evidence 
must  be  clear,  satisfactory,  and  convincing, 
yet  Its  proper  application  when  there  is  sub- 
stantial evidence  to  support  the  existence  of 
a  trust  must  be  left  largely  to  the  trial  court, 
and  its  determination  that  it  ia  clear,  eatia- 
factory,  and  convincing  will  be  accepted  by 
the  appellate  court  as  conclusive.  Held,  upon 
a  review  of  the  evidence,  that  it  was  su(G- 
oient  to  establish  a  tmst  and  to  show  the 
purposes,  subject  matter,  and  beneficiaries 
thereof. — Bollinger  v.  Bollinger,  1S4  Cal,  695, 
99  Pae.  196. 

C.    CONSTBDCTIVE  TEUSTS. 

NATURE    OF    CONSTEnOTIVE    TEDST   IS    OEtT- 

BSAI.,    I  Sfl. 
TBAUD    OB    OTHER    WBONO    IN    AOQinSITIOlt 

OP  PROPERTT.  I  SB. 
OOITRiCTa     Ain>    TRANSACTIONS     BETWEEN 

PBRSOwa    IN   PIDnCIAHY    OB  OONFIDEH- 

TIAL  HELATI0N8,  f  41. 
ZnDENOZ,   tu. 
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S  36.  ITftton  of  OoiubQetlTa  Tnat  In  0«a> 
oraL 
M  Whera  a  bank  iMeived  mone;  b^  the 
Duatake  of  a  depositor,  in  believing  it  to  be- 
long to  a  partnership  eonaistiiig  of  himself 
and  s  deceased  person,  it  being  afterward! 
judieiallj  dotermined  that  the  partnerihip 
never  existed  and  that  the  monej  belonged 
to  the  estate  of  the  decedent,  the  bank,  by 
wrongfully  retaining  the  money  after  demand 
by  the  admintBtrator,  became  an  involantary 
trustee  thereof  for  the  benefit  of  the  estate, 
under  the  provisions  of  sections  S223  and 
2224  of  the  Civil  Code.— First  Nat.  Bank  v. 
Wakefield,  148  Cal.  598,  83  Pac.  1076. 

g  39.  Fraud  or  Other  Wtong  in  Ac<[iilaltlon 
of  Property. 
[a1  Although  at  the  date  of  the  hneband'a 
deed  conveying  the  homestead  to  the  wife  it 
was  A  sufficient  cansiderBtion  for  the  prom- 
ise of  the  wife  to  convey  to  his  brother,  yet, 
■nbseqaent  to  the  death  of  the  hueband,  the 
wife  had  no  property  which  could  be  the 
subject  of  a  constructive  trust,  and  all  ques- 
tions relating  thereto  were  removed  from  the 
easB. — Loomis  v.  Loomis,  14S  Cal.  149,  88 
Pae.  679,  1  L.  5.  A.,  N.  S.,  312. 

[b]  Where  the  complaint  shows  that  plain- 
tm  by  his  own  time,  labor,  and  expense  dis- 
covered a  valuable  mine,  and  disclosed  its 
location  to  defendant  Douglass  in  considera- 
tion of  and  reliance  upon  an  existing  agree- 
ment between  them  that  the  location  thereof 
sbonld  be  made  in  their  joint  names,  it  shows 
ft  sufficient  consideration  in  equity  to  sup- 
port the  agreement;  and  where  it  ahowa  a 
breach  thereof  by  such  defendant  by  locating 
the  mine  wholly  in  hia  own  name  and  in  that 
of  another  person  with  knowledge  of  the 
agreement,  withoat  plaintiff's  consent,  it 
shows  a  ri.'sulting  trust  in  favor  of  the  plain- 
tin  with  respect  to  the  half  interest  which 
he  was  to  have  had  under  the  agreement; 
and  auch  parties  will  be  declared  in  equity 
to  be  truBtePs  for  the  plaintiff,  and  be  com- 

felled  to  hold  such  half  interest  in  trust  for 
im  and  for  his  benefit. — Stewart  v.  Douglaaa, 
148  Cal.  Sll,  83  Pae.  699. 

[c]  The  plaintiff  would  have  the  right  to 
avoid  and  repudiate  the  agreement  in  its  en- 
tirety on  accouat  of  the  fraud  of  the  defend- 
ant in  procuring  it;  and  it  appearing  that 
he  had  paid  nothing  for  the  property,  and 
that  she  had  paid  the  entire  purchase  price 
therefor,  a  trust  resulted  in  her  favor,  in  re- 
spect to  the  entire  mining  property;  so  that 
in  any  point  of  view,  plaintiff  is  entitled  to 
the  entire  beneficial  interest  in  the  mining 
property  purchased,  and  as  that  baa  passed 
to  the  corporation  in  consideration  of  its 
stock,  she  is  entitled  to  so  much  of  the  stock 
as  was  represented  by  that  property. — Mat- 
tern  V.  Canavan,  3  Cal.  App.  433,  86  Pac.  61S. 

[d]  Where  it  appeared  that  other  property 
was  transferred  to  the  corporation  by  defend- 
ant representing  the  sum  of  S220  only,  the 
superior  court  equitably  divided  the  entire 
stock  of  the  corporation  between  plaintiff 
and  defendant  in  the  proportion  represented 
by  the  amount  of  (2,000  and  (220  paid  by 


[e]  Constructive  tmata  are  raised  by  eqnity 

for  tbe  purpose  of  working  out  right  and  jv*- 
ties,  where  there  waa  no  intention  of  the 
party  to  create  sneh  relation;  and  if  a  party 
obtaina  the  legal  title  to  property  "in  any" 
unconscientious  manner,  so  that  he  eaaaot 
equitably    retain     the     property,    equity   in- 

Sresees  a  constructive  trust  thereupon  ia 
ivor  of  the  one. who  is  in  good  conscieae* 
entitled  to  it,  and  who  is  conaidered  in  equity 
aa  tbe  beneficial  owner. — Teich  v.  Ban  Jose 
etc.  Bank  of  Savings,  8  CaL  App.  397,  97 
Pae.  167. 

[f]  The  stipulation  did  not  merely  confer 
upon  tbe  bank  an  option  to  redeem,  but  tba 
language  used  indicated  its  purpose  to  re- 
deem; and  it  was  its  duty,  it  it  changed  its 

Eur  pose,  to  notify  th«  plaintiff  to  protect 
erself,  and  where  it  appears  that  the  plain- 
tiff was  never  notified  that  the  atipolstion 
was  repudiated  or  disavowed,  tbe  bank  failed 
of  its  doty  under  the  stipulation. — Teich  v. 
San  Jose  etc.  Bank  of  Savings,  8  CaL  App. 
897,  97  Pac.  187. 

[g]  Where  the  parties  hereto  filed  a  stipu- 
lation in  the  supreme  court  in  litigation  pend- 
ing therein  in  which  defendant  bank  wu 
claiming  aa  equitable  mortgagee  of  □laintiS'* 

Property,  by  which  it  was  stipulated  that  de- 
endant  was  to  redeem  from  all  tax  sales, 
upon  agreed  conditions,  on  which  plaintiff 
relied,  and  defendant,  in  violation  of  tbe 
stipulation,  allowed  title  under  tax  sales  to 
paas  from  the  state,  and  then  bought  the  same 
for  its  own  benefit,  defendant  bank  wu 
thereby  guilty  of  a  constructive  frand  npen 
the  plaintiff,  and  may  be  charged  as  an  in- 
voluntary trustee  for  the  benefit  of  tbe  plaia- 
tiff,  upon  equitable  conditions. — Teich  v,  Saa 
Joao  etc.  Bank  of  Savings,  S  CaL  App.  397, 
97  Pac.  167. 

[b]  Tbe  act  of  the  defendant  in  purchasing 
the  title  from  the  state  constituted  "con- 
structive fraud"  as  deacribed  in  subdivision 
1  of  aection  1573  of  the  Civil  Code,  as  con- 
sisting "in  any  breach  of  duty,  which,  with- 
out an  actually  fraudulent  Intent,  gains  an 
advantage  to  the  person  in  fault,  or  anyoDC 
claiming  nnder  him,  by  misleading  another 
to  hia  prejudice,  or  to  the  prejudice  of  anj- 

one  cl-— =-~  -" ~       '    " 

etc.  B 
167. 

§  43.    Oontracta   and  Transactiotu   Between 
Persons  In  Fiduciary  er  Oonfldential  Be- 
Utlons. 
{a]  A     deed     made    by    parents     to   thdr 

daughter,  in  whom  they  reposed  full  confi- 
dence, solely  upon  the  conditions  and  in  con- 
sideration of  her  promises  to  pay  the  balance 
of  a  mortgage  on  the  land  conveyed,  and  Ihit 
the  grantors  abould  have  and  retain  the  preni- 
iaes  aa  their  home  aa  long  as  tbe  mother 
lived,  which  latter  promise  waa  made  by  the 
grantee  without  any  intention  of  performing 
it,  is  obtained  by  fraud,  and  under  auch  cir- 
cumstances the  law  raises  a  constructive  trust 
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vefs  the  tame  in  pursuaoee  of  an  agreement 
with  his  granteeB  that  they  will  act  in  eoneert 
and  harmanv  with  him  and  assist  him  in  carry- 
ing on  a  large  water  enterprise  which  he 
had  conceited  and  brought  to  their  attention, 
and  to  that  end  would  caose  a  corporation  to 
b«  formed  to  take  over  the  property,  all  the 
parties  to  the  agreement  become,  in  effect, 
copartners  in  the  enterprise  of  inaugurating 
and  earrjing  out  the  proposed  acbeme,  and 
flcenpj  eonSdential  relations  each  to  the 
ctber,  and  the  grantees  of  the  water  rights 
are  trnstees  of  their  grantor  and  of  the  part- 
nership.— Beckwith  v.  Sheldon,  1S4  Cal.  3d3, 
97   Pac.   S6T. 

[e]  The  fact  that  the  corporation  organized 
by  the  individaal  defendants  to  carry  oat 
their  scheme,  differed  in  name  from  that  in- 
tended to  be  originally  formed,  is  immaterial. 
Beckwith  v.  Sheldon,  154  Cal.  393,  ST  Pac. 
867. 


her  benefit,  nndei  seetion  2224  of  the  Civil 
Code;  and  ia  also  the  holder  of  a  trust  pre- 
flumed  to  result  to  her  from  payment  there- 
for with  her  money,  nndei  section  853  of 
that  code;  and  is  further  a'trasteo  for  her 
benefit  by  breach  of  his  fiduciary  relation  to 
his  wife,  wbicb  will  not  permit  him  to  obtain 
an  advantage  to  himself  to  her  detriment, 
under  sections  15S  and  2219  of  the  same  code, 
Heinrich  t.  Heinrich,  Z  Cal.  App.  479,  S4  Pac 
326. 

fe]  Where  defendant,  C,  represented  to 
aintiS,  Mrs.  M..,  tbat  be  eonld  purchase  a 
■nine  for  CS,00O,  which  he  bad  in  fact  agreed 
to  parchase  for  92,000,  and  they  agreed  to 
purchase  it,  and  that  she  should  pay  92,000, 
and  be  shonld  pay  $0,000,  without  intending 
to  pay  anything,  and  that  they  should  form  a 
corporation,  and  deed  the  property  thereto, 
and  divide  its  stock,  he  receiving  the  larger 
share,  the  relation  between  them  was  confi- 
dential, analogous  to  tbat  of  partners,  and 
he  could  not  make  a  profit  at  her  expense,  by 
deception  as  to  the  purchase  price,  and  he 
was  chargeable  in  equity  as  constructive  trus- 
tee for  her  benefit  in  respect  of  the  entire 
property  purchased,  which  equitable  right 
would  extend  to  the  stock  of  the  corporation 
in  consideration  of  which  tbe  mine  was  trans- 
ferred.— Matt  em  v.  Canavan,  3  Cal.  App.  493, 
S6  Pac.  eiS. 


§4S. 

[a]  Parol  evidence  is  admissible  to  establish 

a  constructive  trust.  Section  S52  of  the  Civil 
Code,  declarin?  tbat  a  trust  in  lands  can 
only  be  created  by  an  instrument  in  writing, 
has  DO  application  to  constructive  trusts. — 
Crabtree  v.  Potter,  150  Cal.  710,  89  Pac.  971. 

[b]  Where    tbe    evidence,    notwithstanding 


without  interest  in  the  property,  and  pretend- 
ing to  have  received  a  deposit  from  tne  nom- 
inal purchaser  which  he  had  not  received, 
and  pretending  to  have  found  a  purchaser 
which  he  bad  not  found,  induced  the  owner, 
whom  he  pretended  to  represent,  to  convey 
tbe  property  to  the  supposed  purchaser,  wbere- 
aa  in  fact  it  was  his  purpose,  by  circuitous 
and  surreptitious  means  adopted  by  him,  to 
purchase  the  property  for  himself  and  his 
relatives,  the  princip^  is  entitled  to  enforce 
a  trust  against  the  agent  and  the  pretended 


n.    OONSTBUCTION  AND  OPZRATION. 

A.    IN  GENEBAL. 
§  16-    &i  QenanL 

[a]  Trust  deed  construed  and  to  authorize 
a  purchase  of  the  trust  property  only  accord- 
ing to  prices  fixed  by  the  trustees. — Steinbaek 
V.  Norwood,  57  Cal.  847. 

B.     ESTATE  OB  INTEKEST  OP  TBUSTEE 
AND  OP  CESTUI  QUE  TEUST. 

DURATION  OV  TRUST,  |  *»\^. 

EXTENT  OF   ESTATE   OB  INTEKEST   07  TBUS- 
TEE.  I  tfi. 

INTEREST  BEUAININO  IN  SETTLER  OR  CREA-   • 
TOB  OF  TRUST,  |  B8, 

S  48Vi.    Dnratlaii  of  Tnut. 

[a]  In  determining  the  duration  of  a  trust    - 
term,  the  inherent  character  of  the  trust  and  - 
its    essential    limitations   may   form    an    ele- 
ment in  tbe  construction  to  be  given  to  the 
language  creating  it. — Estate  of  Doe,  1  Cof. 
Pro.  Dee.  64. 

[b]  A  trust  in  real  property  to  pay  th* 
rents  and  profits  thereof  to  designated  bene- 
ficiaries cannot  endure  longer  than  the  lives 
of  the  beneficiaries,  where,  upon  the  assump- 
tion that  they  will  outlive  the  trusts,  the 
lives  of  tbe  latter  are  made  the  measure  of 
the  trust. — Estate  of  Doe,  1  Cof.  Pro.  Dee. 
54. 

§  49.    Extent  of  Estate  or  IntereBt  of  Trtta- 
tee. 

[a]  Upon  the  payment  of  the  debt  secured 
by  a  deed  of  trust  the  estate  of  the  trustees 
absolutely  ceases,  leaving  in  them  nothing 
but  the  bare  legal  title  of  record,  which 
they  may  be  compelled  to  reconvey  to  tbe 
owner  to  make  the  record  title  dear.  The 
reconveyance  is  no  part  of  the  execution  of 
tbe  trust, — McLeod  v.  Moran,  153  Cal.  97, 
94  Pac.  604. 

[b]  In  snch  ease  the  legal  title  in  the  trus- 
tees is  conveyed  solely  for  the  purpose  of 
security,  and  carries  no  .other  incident  of 
ownership  than  the  right  to  convey  upon  de- 
fault, but  leaves  a  legal  estate  in  the  trustor 

his  successors  as  against  all  persons  other 
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[e]  The  l»gtl  title  nnder  a  traat  deed  In- 
tended u  MCnrity  for  a  loan  paisei  to  the 
traiteea  Bolalj  for  tbe  purpose  of  enforoing 
ibe  seeurtty  according  to  its  tecmi,  but  when 
ilie  debt  is  paid  the  legal  title  becomes  rested 
in  the  traitor  or  his  saeceuan  in  intereBt, 
and  pending  the  exiitence  of  the  security, 
the  trustor  retains  an  estate  of  inheritance, 
which  mar  pass  by  devise  or  descent  aa 
against  all  persons  except  the  trustee*  and 
tboae  lawfully  claiming  under  them. — C.  A. 
Warren  Co.  v.  AH  Persona,  ete.,  193  CaL  771, 
96  Pae.  807. 

[d]  Under  section  863  of  the  CHtU  Code  pro- 
viding that  "every  express  trust  in  real  prop- 
erty .  ,  ,  vests  tbe  whole  estate  in  the  trus- 
tees, subject  only  to  the  execution  of  the 
trust,"  the  estate  which  a  trustee  takes  in 
not  necessarily  a  fee,  but  only  such  estate 
aa  is  required  for  tba  execution  of  the  trust. 
Seating  v.  Smith,  154  Cal.  160,  97  Pac.  SOO. 


[a]  If  a  deed  of  land  to  trustee*  fails  by 
reason  of  the  illegality  of  tbe  tmit,  the 
legal  resolt  would  be  that  ne  titU  passed  out 
of  the  grantor.  The  title  would  not  pass  to 
the  grantees  divested  of  the  trust. — Buddick 
V.  Albertaoo,  151  Cal.  640,  QS  Pae.  1049. 

[b]  XJodeT  sueb  etrcumstaDces,  the  legal  title 
would  remain  in  the  grantor,  charged  with  a 
resulting  trust  in  favor  of  those  who  had  con- 
tributed the  consideration  for  the  deed.— 
Buddick  T.  Albertwn,  151  CaL  640,  B8  Pae. 
1045. 


§  64.  Appomtmant  In  Omieral. 
[a]  The  relation  of  testamentary  trustees  to 
the  trust  property  begins  under  the  will  at 
the  death  of  the  testator^  and  not  by  virtue 
alone  of  the  decree  of  diatrittution,  although 
their  fuller  and  more  complete  powers  and 
duties  are  devolved  upon  them  by  that  de- 
cree.— Estate  of  O'Connor,  S  Csl.  App.  470, 
84  Pac  817. 

§  60.    DMth  uid  SnrvlTonhlp. 

[a]  An  investment  of  the  trust  fund  by  tbe 
hnebaod  which  is  proved,  and  which  was 
ordered  to  be  made  permanent,  is  presumed 
to  continue,  and  upon  hie  death  tbe  trust 
devolved  upon  hi*  adminietrator. — Etiuffman 
V.  Foster,  3  Cal.  App.  741,  86  Pae.  1108. 

IV.  MAHAOEMEMT  AND  DISPOSAL  OF 
TBnST  PBOPEBTT. 

ADTHORITY  AND  DOTY  OP  TKDBTBE,  |  6». 

COHTBOL  BT  OODBTB  IN  OENERAU  I  SO. 

POSSESSIOtI,  USB  AMD  OARE  OF  PROPERTY, 
I  81. 

UORTOAOE  OB  PLEDGE.  1  67, 

OONTBAOTS  OF  TRUSTEE  AND  FZR80NAL  LIA- 
BILITY, |B». 


INDITTDUAL     IHTZBEST     HI     TBAKSlOnOXS, 

ITS. 
A0TI0N8  BY  OB  AQAIMeT  TBDSTSB.   |  IS. 


S  98.    AothOTltT  uid  Duty  of  1 

[a]  Although  section  897  of  th«  Civil  Code 
does  not  mention  the  word  "manage"  in  con- 
nection with  the  trusts  therein  authorised, 
yet  it  is  tba  duty  of  the  trustee  to  hold  the 
trust  property  and  administer  it;  and  where, 
if  the  trust  provision  bad  said  nothing  about 
managing  the  property,  the  power  ef  the 
tnistees  to  manage  It  for  tbe  purpose  of 
carrying  out  the  valid  provision*  of  the  trust 
would  be  necessarily  implied,  no  provision 
of  section  857  was  violated  in  expressly  con- 
ferring it.— Estate  of  Heywood,  148  CaL  184, 
62  Pae.  7C5. 

[b]  Where  a  trustee  conform*  with  the  pro- 
vi*ions  of  tbe  trust  in  their  trae  spirit  and 
meaniug,  he  has  authority  to  adopt  measures 
and  to  do  acts  which,  though  not  specified 
in  the  instrument,  are  impUed  Id  its  gen- 
eral directions,  and  are  reasonable  and  proper 
means  for  mahing  them  effectual. — Kipp  v. 
O'Helveny,  2  CaL  App.  142,  83  Pae.  26*. 

[c]  An  agent  or  trustee  must  pursue  with 
exactitude  the  instructions  given  as  to  funds 
intrusted  with  him^  or  *how  that  his  par- 
ticular act  was  ratified  with  full  knowledge 
on  his  principal's  part  as  to  the  nature  of 
the  act.— Estate  of  Armstrong,  1  Got  Pro. 
Dec.  157. 

5  90.    Control  by  Ooorta  In  Oraeral 

[a]  Where  the  inetrument  creating  the  trnst 
vested  the  trustee  with  full  title  and  power 
to  change  the  investment  and  to  reinvest 
with  full  power  of  sale  in  relation  t*  the 
real  property,  the  superior  court  had  no 
Jurisdiction  of  a  petition  by  the  trustee  t» 
confirm  a  proposed  bid,  nnlesi  a  higher  bid 
is  obtained  in  court,  or  of  an  intervention 
by  the  proposed  purchaser  to  enforce  a  con- 
flrmation  of  the  eele  by  way  of  specific  per- 
formance of  an  alleged  contract  of  sale,  and 
the  eourt  property  dismissed  both  proceed- 
ings, without  reference  to  the  moot  question 
whether  tbe  alleged  contract  of  sale  did  or 
did  not  exist, — Murphy  v.  Union  Trust  Co.,  6 
Cal.  App.  146,  89  Pae.  QS8. 

[b]  In  the  absence  of  express  law  in  this 
state  requiring  sales  of  property  by  a  trustee, 
testamentary  or  otherwise,  to  be  confirmed  by 
a  court,  resort  must  be  had  to  the  terms  of 
tbe  instrument  creating  the  trust  and  defining 
the  duties  of  the  trustee  in  determining 
whether  the  power  of  sale  i*  unqualified  or 
not,  subject,  under  any  circnmstances,  to  be 
controlled  or  interfered  with  by  a  court. — 
Uurpby  V.  Union  Imst  Co.,  9  Cal.  App.  146, 
89  Pae.  988. 

S  61.    FosEOsaloi),  Usfl  and  Ou«  of  Propqiy. 

[a]  Tbe  testator  having  devised  the  estate 
to  tbe  trustees,  it  became  their  duty,  having 
accepted  tbe  trust,  to  obtain  control  of  the 
trust  property,  under  all  proper  eireumstances, 
tbongh  one  of  them  is  named  a*  execotriz; 
and  failure  to  do  so  would  render  them 
liable  to  the  beneficiaries,  if  loss  of  the  estat* 
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§  67.    UortgAse  or  Fl«dge. 

[a]  Where  a  trust  deed  empowered  th« 
trustee  to  execute  one  or  more  mortgages  of 
property  to  paj  off  encambraaesE,  eonsisting 
of  tax  sales  and  adminiBtration  expenses,  and 
to  redeem  from  tax  sales,  tbe  trustee  was 
tberebj  empowered  to  mortgage  a  part  ot 
the  trust  estate,  to  pa?  off  the  claims  of  a 
bolder  of  tax  sales,  wbo  released  all  claims 
thereto. — Eipp  t.  O'MelTenjr,  E  Cal.  App.  142, 
83  Pac.  !G4. 

[b]  Power  conferred  on  a  trustee  to  mort- 
gage tba  trust  property  does  not  inclade  the 
power  to  make  a  pereooBl  promiee  on  bebatf 
of  tbe  beneflciaries  of  the  trust  or  the  trustor 


power  to  pledge, 
profiert^  as  security  Jor  money.  There 
Qothiiig  in  section  226T  of  the  Civil  Code,  de- 
fining the  authority  of  a  trustee  with  respect 
to  the  trust  property,  contrary  to  this  con- 
clnsioQ.— Hall  v.  Jameson,  151  Cal.  606,  121 
Am.  St.  Rep.  137,  81  Pac.  518,  12  L.  R.  A., 
N.   8.,   1190. 

holdi  _  _  . 

tbe  trust,  is  DOt  subject  thereto;  but  if  taken 
with  knowledge  of  the  trust  is  subject  to 
the  rights  of  the  benefleia^,  and  its  lien  it 
subordinate  to  the  trust. — Uoultrie  t.  Wright, 
]54  Cal.  520,  98  Pac.  257. 

§  89.    Oontiacts  of  Trtiatee  luid  Personal  Lla- 

blUty. 

[a]  A  trustee,  having  only  the  power  to 
mortgage  the  trust  property,  who  borrows 
money  for  the  benefit  of  tbe  trust,  and  exe- 
cutes a  note  therefor,  signed  by  himself,  with 
the  added  word  "Trustee,"  containing  the  re- 
cital, "I  promise  to  pay,"  etc.,  and  to  secure 
snch  Dote  executes  a  mortgage  on  the  trast 
property  in  the  ordinary  common-law  form 
of  a  conveyance  as  security  for  the  debt,  con- 
taining personal  covenants  on  bis  part  to  pay 
the  indeotedness,  and  no  stimulation  relieving 
himself  from  personal  liability,  becomes  per- 
sonally liable  by  such  contract,  notwithstand- 
ing the  mortgage,  in  that  part  of  it  operating 
as  a  conveyance,  contained  a  reference  to 
tbe  fact  that  the  mortgagor  was  conveying 
as  trustee. — Hall  v.  Jameson,  151  Cal.  606, 
121  Am.  8t.  Bep.  137,  91  Pac.  518, 12  L.  B.  A., 
N.  8.,  1190. 

[b]  Where  an  agent  makes  a  contract  realljr 
on  behalf  of  bis  principal,  but  which  pur- 
ports to  be  his  promise  and  to  bind  himself 
alone,  and  he  has  not  in  fact  any  authority 
to  make  that  particular  contract  for  bis  priu- 
ctpal,  tbe  general  rale  is  that  the  agent  will 
be  personally  bound  by  the  contract,  notwitb- 
standing  his  lack  of  personal  interest  in  the 
consideration.  He  wUI  be  conclusively  pre- 
sumed to  have  intended  to  bind  himself.  This 
rule  is  particularly  applicable  where  a  trustee, 
in  dealing  with  tnut  property,  makes  some 
personal  promise  to  pay  money  fn  furtherance 
of  tbe  tmst  which  he  baa  no  authority  to 
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make  a«  trustee.  In  regard  to  such  contracts, 
be  is  a  principal,  and  must  be  presumed  to 
have  intended  to  act  for  himself  alone. — Hall 
V.  Jameson,  151  Cal.  606,  121  Am.  St.  Bep. 
137,  91  Pac.  SIS,  12  L.  B.  A.,  N.  a,  1180. 

[e]  If  the  attorney  claiming  the  whole  al- 
lowance had  a  contract  with  the  trustee,  it 
could  only  be  enforced  against  him  person- 
ally,  and  not  as  trustee,  or  in  the  eettlement 
of  tbe  trust:;  and  his  acceptance  of  one-balf 
the  sum  allowed  by  the  court  would  not  be 
an  adjudication  against  him  in  an  action  npoD 
any  contract  made  with  the  trustee  person- 
ally.—Sullivan  V.  Ldsk,  7  CaL  App.  186,  S4 
Pac.  91,  92. 

S  73.    Indivldnal  Interest  In  Tnuuactioiu. 

[a]  An  agent  or  trustee  has  no  right  to  use 
the  funds  intrusted  to  him  as  bis  own,  nor 
to  mingle  them  with  his  own  funds,  without 
clear  authorization;  it  is  bis  duty  to  keep 
the  funds  separate  and  intact,  and  free  from 
any  liability  such  as  he  incurs  in  tbe  use  of 
his  own  moneya — Estate  of  Armstrong,  1 
Cof.  Pro,  Dec  157. 

[b]  Where  confidence  is  reposed  in  a  trostee 
to  judiciously  invest  the  funds  in  bis  hands, 
this  confidence  is  abused  when  he  places  him- 
self in  the  position  of  a  debtor  to  the  prin- 
cipal, without  fully  advising  the  latter  of  the 
risk  he  runs,  and  giving  him  an  oppor- 
tunity of  knowing  the  hazard  that  the  funds 
are  subjected  to. — Estate  of  Armstrong,  1 
Oof.  Pro.  Dec.  167. 

[c]  Where  a  trustee  to  invest  has  made  him- 
self a  debtor  to  bis  principal,  and  thereby  snb- 
jeted  tbe  funds  to  a  risk  and  hazard,  he 
must  show  that  he  fully  advised  his  prin- 
cipal in  tbe  premises,  in  order  to  avoid  re- 
sponsibility for  the  loss  his  conduct  may 
cause. — Estate  of  Armatrong,  1  Cof.  Pro. 
Dec.  157. 

fd]  Where  an  agent  or  trustee  is  instructed 
to  "loan  out"  funds  held  by  him,  it  means 
that  he  is  to  Invest  them  for  his  principal's 
account,  and  to  make  an  accounting  to  the 
principsJ  of  such  investment.  He  is  not  au- 
thorized to  borrow  tbe  funds  for  his  own 
purposes. — Estate  of  Armstrong,  1  Cof,  Pro. 


bee 


157. 


S  78.    Actions  hj  or  Against  Trusteo. 

[a]  Where  the  action  was  brought  by  tbe 
plaintiff  as  the  trustee  of  an  express  trust, 
and  there  was  do  charge  of  mismanagement  or 
bad  faith  on  bis  part,  costs  recovered  against 
him  should  be  chargeable  only  against  tbe 
tmst  property  described  in  tbe  complaint. — 
8terIiDg  v.  Gregory,  119  Cal.  117,  85  Pac.  805. 

[b]  A  person  wbo  enters  iDto  a  written  con- 
tract for  tbe  purchase  of  land  in  his  own 
name,  although  he  was  acting  as  an  agent 
for  another,  ts  a  trustee  of  an  express  trust 
within  the  meaning  of  section  36S  of  the 
Code  of  Civil  Procedure,  and  may  maintain 
an  action  to  recover  a  pajyment  made  on  ac- 
count of  the  purchase  price  without  joining 
his  principal.— Tandy  y.  Waesch,  154  Cal,  108, 
97  Pac.  69. 
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change  the  eatue  of  action  for  breach  of 
tnitt  to  one  for  conversion;  and  it  wm  error 
for  the  court  to  inatruet  the  jury  that  if  the 
sale  was  made  to  prevent  the  plaintifF  from 
recovering  the  property,  the  rule  of  damages 
would  be  the  value  of  the  property  at  the 
nom  men  cement  of  the  action,  with  six  per  cent 


[d]  When  the  plaintifF,  m  beneBciary,  In- 
stead of  electing  the  remedy  to  replace  the 
land  with  its  fruits,  as  against  the  defendant 
and  any  purchaser  from  him  with  ootice, 
elected  to  sue  defendant  for  the  proceeds  of 
the  sale,  the  measure  of  damages  therefor  is 


applies  generaUy  to  all  cases  of  trust,  whether 
voluntary  or  involuntary.— CI app  v.  Vatcher,  0 
Cal.  App.  462,  89  Pae.  549. 

[e]  Where  one  has  occupied  a  flduciary  re- 
lation, the  statute  of  limitations  cannot  be 
availed  of,  unless  and  until  a  demand  on  the 
part  of  the  principal,  and  a  refusal  by  the 
trustee  are  shown. — Estate  of  Armstrong,  1 
Cof.  Pro,  Dec.  157. 

[f]  Where  one  occupies  a  fiduciary  relation, 
the  statute  of  limitationa  cannot  avaU  as  a 
defense.  Lapse  of  time  is  no  bar  to  a  sub- 
sisting trust,  clearly  established. — Estate  of 
Armstrong,  1  Cof.  Pro.  Dec.  157. 


DUTY  TO  AOOOUNT,   I  84. 
ACTIONa  FOB  ACCOnNTINO,  |  St. 
CREDITS  ON  ACCOUNTINO,  I  BB, 
COMPENBATIOK.  |  BB. 
REVIEW,  I  98. 

§  84.    Duty  to  Acconnt 

[a]  Trustees  are'  auder  an  obligatic 
render  to  their  beneficiaries  a  fall  accou 
all  their  dealings  with  the  trust  estate  and 
when  there  has  been  a  negligent  failure  to 
keep  true  accounts  or  a  refusal  to  account,  all 
presumptions  will  ba  against  the  trustee  upon 
a  settlement. — Bone  T.  Hayes,  1S4  Cal.  759, 
BB  Pac.  ITZ. 

§  86.    Actions  for  AcconntlnK. 

[a]  An  allowance  for  attorney's  fees  made 
to  a  trustee  under  the  will  upon  final  settle- 
ment of  his  accounts  is  made  to  the  trustee, 
as  Bucb,  and  not  to  the  attorneys,  and  where 
two  separate  attorneys  were  employed,  and 
one  of  them  claimed  half  of  the  amount 
allowed,  and  the  other  claimed  the  whole  of  it, 
an  action  of  interpleader  will  lie,  upon  deposit 
of  the  allowance  in  court,  to  compel  them 
to  litigate  between  themselves  their  claims 
to  the  fund  allowed.— Sullivan  y.  Luak,  7  Cal. 
App.  ISe,  94  Pac.  91,  92. 

§  8S.    Oredltg  on  Acooontliig, 

[a]  Although  the  trust  deed  is  silent  as  to 
the  allowance  of  attorneys'  fees  to  the  trus- 
tees in  the  action  brought  by  them,  yet  where 
the  court  found  that  the  action  was  neces- 
i^rily  brought  it  properly  allowed  them  attor- 


neys' fees,  notwithstanding  the  Ittigatton  was 
mainly  between  one  of  the  beneflciariea  snd 
the  defendants.  The  allowance  should  be  re- 
stricted for  attorneys'  fees  incurred  on  their 
behalf  in  the  litigation  as  far  as  it  mif  be 
necessary  to  be  commenced  by  them  in  the 
doe  execution  of  their  trust. — Uitan  v.  Bod- 
dan,  149  CaL  1,  84  Pac.  145,  «  L.  B.  A,  H.  S., 
275. 

[b]  The  superior  court,  npon  settlement  of 
the  first  account  of  the  trustees  appointed  do- 
der  tbo  will  of  a  deceased  person  after  dis- 
tribution, has  jurisdiction  to  allow  a  claim  of 
one  of  them  for  counsel  fees  incurred  in 
obtaining  distribution  to  the  trustees,  where 
the  co-trustee,  who  was  eiecutriz,  refused  to 
petition  for  such  distribution  after  final  set- 
tlement of  her  accounts,  and  her  sisters,  who 
were  beneficiaries,  were  assailing  the  tmst,— 
Estate  of  O'Connor,  i  Cal.  App.  470,  SI  Fm. 
817. 

[c]  The  jurisdiction  of  the  coort  npon  set- 
tlement of  the  first  acconnt  of  the  trustees,  to 
malie  an  allowance  to  one  of  them  for  coon- 
eel  fees  in  obtaining  distribution  to  the  tni- 
tees,  is  not  dependent  upon  the  power  o(  the 
court  in  allowing  expenses  to  the  exeeutrii; 
and  ie  not  lost  by  the  settlement  of  other 
items  of  the  expenses  and  compensation  of  the 
trustees,  where  appellant  claimed  an  item  for 
such  counsel  fees  which  was  erroneously  dis- 
allowed for  want  of  jurisdiction. — Estate  of 
O'Connor,  2  Cal.  App.  470,  84  Pac  317. 

§  89.    Oomp«iiaatleiL 

[a]  A  trust  to  convey  to  designated  bens- 
flciaries  after  the  determination  of  an  estate 
for  life  in  the  net  income  of  the  trust  prop- 
erty is  void,  and  a  sneeeeding  trustee,  whose 
compensation  is  not  fixed  in  the  declaration 
of  tmst,  can  claim  no  commissions  upon  the 
corpus  of  the  trust  estate,  but  is  entitled  only, 
nnder  section  1618  of  the  Code  of  Civil  Pro- 
cedure, to  the  commissions  on  the  income 
actually  accounted  for  by  him  during  the  ex- 
istence of  his  trust. — In  re  lita.ritt,  8  CsL 
App.   756,  97  Pae.  916. 

[b]  The  waiver  of  compensation  by  preced- 
ing trustees,  whether  intended  for  the  benefit 
of  the  life  tenant  or  for  that  of  all  the 
beneficiaries,  cannot  have  any  effect  to  in- 
crease the  eommiisions  on  the  income  ac- 
counted for  by  the  succeeding  trustee,  whose 
compensation  most  have  reference  to  the 
rights  of  the  preceding  trustees,  whether  a*-  ' 
serted  by  them  or  not.^lD  re  Leavitt,  8  CaL 
App.  756,  B7  Pae.  916. 

§  93.    Bevlew. 

[a]  The  question  whether  the  eonrt  erred  i» 
allowing  commissions  to  the  succeeding  trnstee 
on  the  whole  value  of  the  life  estate,  which 
was  sold  to  the  respondent  during  his  incum- 
bency of  the  trust,  cannot  be  considered,  upon 
an  appeal  by  the  trustee  only,  who  claims  a 
greater  compensation  than  that  allowed,  to 
which  he  is  not  entitled,  and  in  such  ease  the 
order  adjusting  his  compensation  must  be 
affirmed.— In  re  Leavitt,  8  CaL  App.  750.  97 
Pac  916. 
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5  Be.    GstaliUibiiMnt  ot  Existence  of  Tnut. 

[k]  Under  Bsction  T3S  of  tbe  Code  of  Civil 
Procedure,  as  ameaded  in  1895,  the  validity 
of  a  leitamentary  ttuat  in  real  ettste  may 
be  determiiied  in  advance  of  the  piobate  of 
tbe  will,  in  a  anit  to  quiet  title  or  to  deter- 
mine an  adverse  elaim. — Eatate  of  Sutro,  S 
Cof.  Pro,  Dee.  120. 

§  102.    PMtons  Entltl»d  to  Bnforce  Trort. 

[a]  Where  the  probated  will  in  fact  gave 
to  plaintiff  a  legaey  of  tlO,000,  but  bj  mis- 
take of  a  copyist  of  the  will  typewritten 
copies  thereof  were  forniBhed  in  which  "ten" 
was  mistaken  for  "two,"  and  the  will  was 
represented  to  all  paitieB  and  to  the  court 
as  giving  a  legacy  of  only  (2,000,  and  through 
said  mistake,  nnmized  with  negligence  of  tbe 
plaintiff,  a  legacy  of  92,000  only  waa  dis- 
tributed to  plaintiff,  and  the  remaining  eight 
thousand  went  to  the  rosiduaiy  legatees,  plain- 
tiff may  enforce  a  trust  against  them  and 
those  in  Interest  in  the  stock  of  a  corporation 
organized  to  take  their  residuary  estate. — 
Bacon  v.  Bacon,  150  Cal.  477,  S9  Fac.  317. 


§  108.    Tnut  Property  Transferred  to  Thlid 

[a]  In  an  action  by  the  Bdminiatratrii  of 
the  deceaaed  mortgagee  to  quiet  title  obtained 
nnder  foreeloanre  of  the  mortgage  by  her,  in 
which  the  grantee  of  the  deceased  beneficiary 
of  the  trust  set  np  a  era  as- complaint  alleging 
the  troat,  and  knowledge  thereof  by  tbe  mort- 
gagee, if  such  trust  and  knowledge  is  shown, 
tbe  title  obtained  by  the  administratrix  in  her 
representative  capacity  ander  aucb  forecloa. 
□re,  must  be  held  by  her  as  successor  of  tbe 
trastee  in  tmst  for  the  grantee  of  the  bene- 
ficiary, free  from  the  mortgage  lien. — Monltria 
v.  Wright,  154  Cal.  520,  88  Pac.  257. 

[b]  The  conrt  will  enforce  tbe  tmst  against 
the  trustee,  or  bis  administrator,  and  all  other 
persons  who  come  into  possesaion  ot  the  note, 
or  its  proceeds,  with  notice  of  ths  trust,  in 
the  same  manner  and  to  tbe  same  effect  as 
against  the  original  trustee. — Thompson  v. 
Bank  of  California,  i  Cal.  App.  080,  88  Pac. 
987. 

[c]  Conceding  that  tbe  fnll  amonnt  of  the 
note  was  not  collected  by  tbe  bank,  and  that 
a  sof&cient  sum  was  left  unpaid  to  pay  the 
sum  due  to  the  estate  of  tbe  deceased  bene- 
ficiary with  interest  in  full,  yet  where  enough 
was  collected  to  pay  the  principal  sum  due  to 
each  party  and  part  of  the  interest,  the  estate 
of  the  beneficiary  Is  entitled  to  be  paid  tbe 
principal  anm  due  to  it  ont  of  the  proceeda, 
beaides  ita  proportionate  share  of  the  interest 
collected,  and  cannot  be  required  to  tnm  over 
to  the  estate  of  tbe  deceased  payee  the  whole 
sum  collected  by  tbe  bank,  and  to  look  only 
to  tbe  estate  of  the  deceased  maker  of  the 


note  for  its  foil  share  and  Interest. — Thomp- 
son T.  Baitk  of  California,  4  Cal.  App.  660, 
88  Pae.  987. 

[d]  Where  the  nominal  payee  pledged  the 
note  to  a  bank,  he  did  not  thereby  devest 
the  beneficiary  of  his  interest  therein,  and  it 
is  sufficient  that  the  bank  which  stood  in 
tbe  position  of  a  mere  debtor  as  to  tho 
Burplns  proceeds  of  tbe  note  which  it  col- 
lected had  notice  of  the  trust  and  of  tbe 
interest  of  tbe  beneficiary  therein,  before 
tbe  Burplns  proceeda  were  pdd  over,  which 
notice  is  sufficient  to  charge  tbe  bank  with 
liability  to  tbe  beneflciary,  as  against  tbe 
administratrix  ■  of  tbe  deceased  pledgor. — 
Thompson  t.  Bank  of  California,  4  Cal.  App. 
660,  88   Pac  987. 

[e]  The  question  whether  tbe  bank  had  or 
had  not  notice  of  tbe  right  of  the  bene- 
ficiary at  the  time  of  the  pledge  does  not 
concern  tbe  administratrix  of  the  deceased 
pledgor,  who  atands  merely  in  bis  shoes,  and 
he  would  not  have  been  beard  to  dispute 
his  beneficiary's  interest  in  the  pledged  note, 
simply  because  at  the  time  of  pledging  it  be 
failed  to  notify  the  bank  of  that  fact,  when 
tbe  bank  has  not  been  injured  by  such  fall- 

I  paying  over  tbe  surplus  proceeds  wlth- 

otice     of     t'       '        " 

son  t.  Bank 
t  Pac.  987. 

[f]  Voluntary  transferees  elaiming  under 
the  defrauding  party  took  title  subject  to  tbe 
original  constructive  trust  chargeable  against 
her,  and  cannot  claim  protection  under  the 
doctrine  of  estoppel,  which  is  limited  to  bona 
fide  claimants  wno  have  parted  with  value 
without  notice  of  the  fraud. — Chamberlain 
T.  Chamberlain,  7  Cal.  App.  634,  95  Pac.  059. 

[g]  Where  the  wife  of  plaintiff's  son  In- 
duced plaintiff  to  convey  bia  property  to  her, 
with  a  pretended  lar^e  consideration,  but 
without  consideration  m  fact,  by  means  of 
a  false  re  presentation  that  certain  partiea 
were  about  to  sue  a  eorporation  in  which 
plaintiff  was  a  stockholder,  which  would  in- 
volve  his  personal  liability,  and  by  means  of 
a  promise  made  by  her  to  reconvey  the 
property  to  him  upon  demand,  without  any 
intention  of  performing  tbe  said  promise,  and 
which  she  refused  to  perform,  she  became 
a  constructive  trustee  of  the  plaintiff,  and 
where,  prior  to  her  death,  the  title  was  passed 
to  ber  brother  without  consideration,  who 
subsequently  conveyed  it  to  her  husband,  the 
son  of  plaintiff,  without  consideration,  tbe 
constructive  trust  is  enforceable  against  him 
in  equity,  regardless  of  whether  be  bad  or 
had  not  full  notice  of  the  fraud  practiced 
by  his  deceased  wife  upon  the  plaintiff. — 
Chamberlain  v.  Chamberlain,  7  Cal.  App.  634, 
65   Pae.   639. 

C.     ACnONS. 

HATURB  AND  ORODNDa  OF  AOTtON  AND  DE- 
FENSES,   1  110. 

CONDITIONS   PHKCEDENT.    I  111. 

TIME  TO  SCB,  LIMITATIONS  AND  LACHES, 
IIU. 

PARTIES,  I  114. 

PLEADING — COMPLAINT    OR    PETITION,    1  lU. 

PLBA,  ANSWER  OR  DZMURRSB,   1  lie. 
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tastJES,  PBOOr  and  viaiuick,  i  iit. 

EVIDENCE.   I  lie. 

TBIAL,  JUDOUENT  AND  EETIEW,  |  11». 

f  110.    HAtnia  ADd  Onnmdi  of  Action  And 
DefenMo. 

[s]  Neither  the  pleading  of  the  eontingent 
claim  presented  bj  the  adminiBtrator  of  the 
deceased  beneflciarj,  nor  the  preaentation 
and  allowance  of  anothei  larger  elaint  againat 
the  estate  of  the  deeeaaed  payee,  not  alleged 
to  have  ioeluded  the  claim  enforced  against 
the  bank,  conatitutea  adj  defense  to  the  «n- 
forcement  of  aueh  claim. — Thompaon  t.  Bank 
of  California,  4  Cat.  App.  S60,  SS  Fac.  987. 

[b]  The  court  erred  in  refusing  to  permit 
the  plaintiff  to  testifj  as  to  hia  intentions 
when  he  gave  the  mone;  to  the  defendant, 
and  in  permitting  her  to  retain  title  to  the 
real  property,  but  aneb  error  ia  barmleia 
where  it  appeara  that  when  the  monej  was 
given  and  the  title  taken  in  defendant's  name 
without  objection,  the  parties  were  living  in 
meretricious  relations,  and  the  paymenta 
were  in  consideration  of  a  eon  tinned  course 
of  prostitution.  In  auch  ease,  the  trial  court 
was  precluded  from  granting  relief  to  the 
plaintiff,  and  its  dutj  was  to  leave  the  par- 
tics  where  it  fonnd  them. — Bertetsen  v.  Ber- 
telsen,  7  Cal.  App.  2SS,  M  Fae.  80. 

[c]  Where  the  findings  show  that  plaintiff, 
while  having  adulteroua  interconrae  with  one 
who  was  known  to  be  the  wife  of  another 
man,  made  her  pajrments  of  mone^  intended 
aa  gifts  to  her,  and  that  none  of  the  ptopertr 
purchased  by  her  therewith,  or  held  by  her, 
was  held  in  trust  for  him,  and  such  findings 
are  sufficiently  supported  b^  the  evidence,  h« 
civnnot  maintain  an  action  to  enforce  a 
trust  against  the  administrator  and  heirt  of 
her  estate. — Porter  v.  Douglass,  7  Cal.  App. 
129,   94   Pac.   S91. 

[d]  The  defendant,  in  taking  the  property 
under  the  deed  while  the  grantor  was  of 
no  sound  mind,  became  an  involuntary  trus- 
tee thereof,  holding  for  the  benefit  of  any 
owner  or  owners  thereof.  The  cause  of  Ac- 
tion for  the  estate  la  in  the  natijre  of  A 
canse  of  action  for  breach  of  tmit,  in  con- 
veying the  property  to  another  in  violation 
of  the  trust. — Clapp  v.  Tatcber,  0  Cal.  App. 
4tt2,  00  Pae.  549. 

§  111.    Oondltiont  PiAcAdant. 

[a]  A  statement  by  the  beneficiary  to  the 
trustee  that  he  wanted  the  property  so 
bought  by  the  latter  and  that  he  was  ready 
to  pay  far  it,  and  the  reply  of  the  latter  that 
he  was  going  to  keep  it  for  himself,  rendered 
nnneceasary  a  formal  tender  by  the  bene- 
ficiary of  his  portion  of  the  purchase  price 
aa  a  condition  precedent  to  his  right  t« 
maintain  an  action  to  enforce  bis  rights.— 
Koyer  v.  Willmon,  ISO  Cal.  785,  BO  Pac.  135. 

[b]  The  wife  was  not  barred  from  relief 
by  any  act  of  hers  at  the  settlement,  she 
not  having  been  given  full  information  as 
to  the  facta,  which  were  misrepresented  by 
her  hnsband,  and  the  wife  was  not  barred, 
nnder  these  circumstances,  by  her  acquies- 
eenee  or  by  a  waiver  of  her  tights. — Eein- 


dch  v.  Heinrich,  2  Cal.  App.  479,  81  Pae. 
826. 

[c]  The  action  by  the  creditor  and  bene- 
ficiary of  the  tmst  was  not  made  a  elaim 

Tinst  the  estate  of  the  trustor  by  reason 
the  trustor's  death,  and  no  presentation 
of  the  claims  against  such  estate  waa  re- 
quired as  a  condition  of  enforcing  the  trust 
a{[ainst  the  living  trustee,  where  it  affirm- 
atively appears  that  a  sale  of  the  trnst  prop- 
erty was  authorized  and  that  the  proceeds 
were  to  be  applied  to  the  expenses  of  the 
Hckness  of  the  trustor,  inelnding  plaintiff's 
claim,  and  that  the  leaidue  of  the  proceeds 
was  to  be  the  property  of  the  minor  children, 
leaving  no  intereat  in  the  trustor  to  render 
necessary  the  presentation  of  any  claim. — 
Way  T.  Shaver,  2  Cal.  App.  650,  SI  Pae. 
283. 

[d]  In  order  to  entitle  the  plaintiff  to  en- 
force a  trust  in  the  legal  title  of  defendant 
for  plaintiff's  benefit,  the  plaintiff  must  do 
equity  by  refunding  to  the  defendant  bank 
all  of  the  money  paid  thereby  to  protect 
the    title,    including    the    amount    loaned    by 


equitable  mortgagee  of  the  property,  if  plain- 
tiff ia  not  shown  to  be  a  bona  fide  purt^aeer 
for   value   without   notice   thereof.     If   plsii 


tiff  ia  bound  by  the  equitable  mortgage  for 
the  unrpoae  of  doing  equity,  it  is  imma- 
terial that  it  ia  subject  to  the  statute  of  limi- 


§  113.    Time  to  Sne,  LlmltaUoiia  and  IiAdiat. 

[a]  Regardless  of  the  question  of  the  stat- 
ate  of  limitationa,  if  the  right  to  enforee  the 
trust  as  against  a  cotenant  is  not  asserted 
within  a  reasonable  time,  and  the  plaintiff 
is  chargeable  with  laches  in  equity,  a  court 
of  equity  will  refnse  to  entertain  the  suit. 
Stevenson  v.  Boyd,  153  Cal.  630,  06  Pae. 
284,  10  li.  B.  A.,  N.  8.,  525. 

[b]  In  this  state  no  repudiation  of  An  ira- 
pUed  or  a  eonstruetive  trust — as  an  invol- 
untary trust  always  is — is  ueeesaaTy  to  aet 
the  statute  of  limitations  in  operation. — 
Norton  v.  Bassett,  154  Cal-  411,  ISO  Am.  St. 
Sep.  1Q2,  07  Pac.  804. 

[c]  Upon  the  death  of  aneb  grantee,  the 
person  in  whom  the  legal  title  vested  became 
an  in  vol  notary  trustee,  upon  whom  was  im- 
posed no  duty  except  to  preserve  and  pro- 
test the  trust  property  and  to  account  to  tbe 
beneficiaries  for  it  and  to  turn  over  to  them 
their  share  of  it;  and  the  statute  of  limita- 
tions commenced  to  run  against  such  bene- 
ficiaries immediately  on  tne  death  of  the 
grantee,  and  the  bar  of  the  statute  became 
complete  upon  the  expiration  of  four  years 
thereafter.  No  disaffirmance  of  the  tmst  on 
the  part  of  the  successor  was  necessary  to 
set  the  statute  in  motion. — Norton  v.  Bas- 
sett, 154  Cal.  Ill,  ISO  Am.  St.  Bep.  16S,  07 
Pac.  SOI. 

[d]  Where  tbe  legal  title  to  a  tract  of  land 
purchased  by  several  associates  ia  taken  in 
the  name  of  one  of  them,  in  trust  to  be  dis- 
posed of  and  the  proceeds  divided  among  the 
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mBaoei»t«>,  the  grantcQ  becomea  a  TOluiit&rr 
traitee,  and  aa  to  him  tbe  statute  of  limita- 
tiona  does  not  connnenee  to  ruo  an  til  he 
baB  made  a  Tepudiation  of  the  tmat. — Nor- 
ton T.  Basiett,  154  Cal.  411,  129  Am.  St. 
Bep.  162,  97  Pae.  894. 

S  114.    Putles. 

[a]  Seetion  369  of  the  Code  of  Civil  Pro- 
eednre,  which  providea  that  the  truateea  of 
an  express  trnat  may  aae  without  joining 
the  beneflciariea  for  whoee  benefit  the  action 
is  prosecuted,  only  applies  to  auita  against 
■trangen  affestiug  the  trust  property,  and 
haa  no  application  wheie  a  enit  u  brought 
by  the  tniatees  which  invDlvea  their  rela- 
tions with  the  benefleiariea,  or  the  relatione 
of  the  beneficiaries  between  themselvea. — 
Uitau  T.  Roddaii,  149  Gal.  1,  B4  Pae.  14o,  S 
I*  E.  A.,  N.  a,  275. 

§  115.    FlaadliMr— Ootnplalnt  or  FetttlotL 
[a]  Where,    notwithstanding    the    informal 

nature  of  the  complaint,  it  states  a  canae 
of  action  to  enforce  a  resulting  trust  and  for 
an  accounting  of  tbe  proceeds  of  the  prop- 
erty embraced  in  the  trttst,  the  demurrer 
thereto  was  improperly  sustained,  and  should 
have  been  overruled. — Stewart  v.  Douglass, 
148  Cat.  511,  S3  Pae.  699. 

[bj  Though  equity  may  enforce  a  trust 
against  the  executor  of  a  deceased  trustee, 
yet  a  complaint  against  an  executor  not  aa 
such,  but  individuaUy,  alleging  that  a  sum 
of  money  was  delivered  by  one  granduncle 
of  plaintiif  to  another,  to  be  held  in  trust 
for  her,  and  to  be  paid  to  her  at  the  death 
of  the  latter,  and  that  after  bis  death  de- 
fendant took  possession  of  tbe  money  and 
withheld  it,  and  refnsed  to  deliver  it  to 
plaintifT  npon  demand,  does  not  state  a  cause 
of  action  in  equity  to  enforce  a  trust,  but 
only  shows  a  cause  of  action  at  law,  which 
may  indifferently  be  called  one  in  trover, 
in  assumpsit,  or  for  money  had  and  received. 
Austin  V.  WilcoxEon,  14S  Cal.  24,  84  Pae. 
417. 

[e]  The  complaint  in  an  action  in  equity 
by  tbe  heir  of  a  testator,  whose  property 
haa  been  distributed  in  accordance  with  his 
will,  is  insufficient  to  charge  the  distribnteei 
a«  trustees  for  the  plaintiff,  under  allega- 
tions merely  to  the  effect  that  the  plaintiff 
bad  been  deprived  of  property  to  which  she 
wonld  have  succeeded  as  heir,  by  means  of 
a  false  and  forged  will,  established  in  the 
eoort  having  jurisdiction  to  determine  as  to 
its  validity,  by  perjured  testimony.  The  fact 
that  the  forgery  and  perjury  were  the  re- 
mit of  a  conepiracy  between  the  beneficiaries 
under  the  will  and  the  proponeDta  thereof  ia 
immaterial,  and  could  not  operate  to  change 
what  wonld  otherwise  be  intrinsic  fraud  into 
eitrinsic  fraud,— Tracy  v.  Muir,  151  Cal. 
363,   121  Am.  St.  Rep.  117,  90  Pae.  S32. 

[d]  In  an  action  by  a  creditor  as  a  bene- 
ficiary to  enforce  a  trust,  though  the  com- 
plaint was  defective  in  not  averring  that  the 
trustee  denied  the  trust  or  had  refused  upon 
demand  to  carry  it  out,  or  that  defendant 
hhd  notice  of  plaintilTa  claim,  yet  when  the 


answer  denied  the  trust  for  plidntiff  and  the 
indebtedness  alleged,  and  pleaded  a  payment 
In  satisfaction  of  the  claim,  the  defective 
complaint  was  aided  by  tbe  answer  showing 
that  any  demand  would  have  been  unavail- 
ing, and  was  not  therefore  an  essential  pre- 
requisite; and  a  motion  by  defendant  for 
judgment  npon  the  pleadings  was  improp- 
erly granted.— Way  v.  Shaver,  2  Cal.  App. 
650,  84  Pae.  283. 

[e]  In  an  action  by  the  administrator  of  a 
deceased  wife  against  tbe  administratrix  of 
the  deceased  husband  to  enforce  a  trust, 
where  the  complaint  shows  that  the  trust 
arose  out  of  a  transaction  occurring  more 
than  forty-five  years  before  the  action  was 
begun,  that  there  was  no  accounting  between 
the  parties,  that  an  accounting  would  in- 
volve purchases  and  sales  extending  through 
more  than  forty-five  years,  and  after  their 
death,  it  is  manifest  that  the  court  eannot 
do  complete  justice  at  so  late  a  day,  such 
laches  appears  npon  the  face  of  the  complaint 
as  to  bar  any  right  of  action,  and  the  defense 
thereof  may  be  raised  by  general  demurrer 
to  the  complaint,  which  it  was  error  to  over- 
rule.—Elliott  V.  Clark,  S  Cal.  App.  8,  89 
Pae.  455. 

[f]  A  complaint  in  an  action  to  enforce  a 
trust  which  shows  on  its  face  that  no  trust 
was  created,  or  title  ever  vested  in  the  . 
defendant,  and  that  the  deed  under  which 
defendant  claims  was  only  delivered  to  htm 
as  bailee  of  the  plaintiff  for  safekeeping,  and 
for  no  other  purpose,  and  that  it  was  under- 
stood that  no  title  was  vested  thereby  in 
the  defendant,  but  that  plaintiff  should  re- 
tain complete  control  and  dominion  over  the 
deed,  states  no  cause  of  action  to  enforce  a 
trust  by  reason  of  defendant's  improper  rec- 
ord of  the  deed. — Melvin  v.  Mel v in,  B  CaL 
App.  684,  97  Pae.  696. 

g  lie.    Flea,  Answer  or  Demnner. 

[a]  When  land  is  sufficiently  shown  to 
have  been  taken  by  the  defendant  from  a 
father,  upon  the  express  trust  that  upon  his 
death  it  should  be  divided  equally  batween 
his  five  children  by  a  former  wife,  and  hii 
widow  has  brought  an  nntenable  action  to 
enforce  a  trust,  the  executors  of  a  deceased 
child  made  defendant,  may  by  cross-com- 
plaint enforce  such  express  tmst  in  her  favor 
as  a  beneficiary  of  one-fifth  thereof. — Bol- 
linger V.  Bollinger,  154  Cal.  695,  99  Pae 
196. 

§  117.    lasnea.  Proof  uid  TaiUnce. 

[a]  The  terms  of  tbe  tmst  in  favor  of  the 
father  prior  to  the  father's  death  are  imma- 
terial to  the  cauae  of  action  staled  in  the 
cross-complaint  as  to  the  trust  in  favor  of 
his  children  npon  his  death. — Bollinger  T. 
Bollinger,  154  Cal.  695,  99  Pae.  196. 

g  lie.    Evidence. 

[a]  In  an  action  to  establish  a  trust  In 
plaintifTa  favor  in  certain  land,  it  ia  held 
that  the  evidence  ia  anfficient  to  support  the 
findings  to  tbe  effect  that  the  defendant  in 
whom   tbe   legal   title  was    vested   held    the 
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MUe  In  trait,  flnt,  a*  Mcurlt;  tot  tb«  pay- 
ment ot  eertaia  buihh  dne  from  the  plaiotifl 
to  the  estate  of  one  Thomas  Belt,  and,  lee- 
ond,  in  trust  tor  the  vae  and  benefit  of  the 
plaintiCF,  and  that  such  flndings  are  not  eon- 
tfarj  to  any  admteaions  in  the  pleadings. — 
Bell  T.  Staacke,  151  Cal.  SU,  SI  Pae.  322. 


husband,  with  her  consent,  bad  the  manage- 
ment and  control  of  her  separate  property, 
does  not  show  any  intention  on  her  part  to 
make  a  gift  thereof  to  the  husband,  or  to 
change    it     into     community    property.     The 


den  of  proof  is  npon  tha  hnsband  to  ahow 
an  intended  change  by  th«  wife  in  the  status 
of  her  property. — Title  In*,  ft  Trust  Co.  v. 
iDgersolI,  153  Cal'.  1,  94  Pae.  B4, 
fc]  Where  the  record  shows,  withont  con- 
flict, that  some  of  the  money  of  the  wife 
that  came  into  the  hands  of  the  husband, 
was  clearly  traced  into  other  property,  a 
6nding  that  none  of  tbe  money  conld  be 
traced  is  not  fully  sustained.  If  there  was 
Qu  change  in  the  status  of  bei  separate  prop- 
erty, and  a  portion  of  it  can  be  clearly 
traced,  sbe  is  entitled  to  the  relief  asked  in 
respect  thereto. — Title  Ins.  ft  Trust  Co.  t. 
Ingersoll,  153  Cal.  1,  9«  Fac.  91. 

[d]  In  an  action  by  the  original  appro- 
priator  against  bis  assoeiatea  and  a  corpora- 
tion anbsequently  organized  by  them  which 
was  engaged  in  carrying  out  substantially 
the  water  scheme  originally  eontemptated, 
to  charge  tbem  ai  trustees  and  tor  an  ac- 
couoting,  evidence  is  admissible  to  show  that 
certain  properties  and  leasehold  interests 
acquired  and  used  by  the  defendants  were 
identical  with  tboae  proposed  to  be  aeqnirecl 
nnder  the  original  scheme.  Evidence  was 
also  admissible  in  regard  to  the  extant,  size, 
and  value  of  such  property,  for  the  purpose 
of  showing  the  magnitude  of  the  original 
scheme,  and  the  reasons  for  the  deaiie  of  the 
original  appropriator  to  obtain  assistance 
therein,  and  also  to  show  notice  to  the  cor- 
poration defendant  of  rights  of  the  plaintiff. 
Beckwith  v.  Sheldon,  151  Cal.  393,  97  Pae. 
867. 

[e]  Where  the  case  made  by  the  complaint 
and  proof  was  founded  on  constructive 
fraud,  it  is  immaterial  whether  the  land  bad 
increased  or  diminished  in  value  after  tbe 
transaction,  and  the  court  properly  refused 
evidence  for  the  defendants  as  to  the  value 
of  tbe  property. — Curry  v.  King,  0  Cal.  App. 
5GS,  92  Pae.  662. 

[f]  In  an  action  to  establish  a  trust  In 
real  property  alleged  to  be  purchased  with 
plaintiff's  money,  it  is  held  that  there  is 
ample  evidence  to  support  the  finding  that 
the  sums  of  money  paid  to  defendant  by  the 
plaintiff  were  lo  the  nature  of  a  gift,  and 
that  tbe  proceeds  of  the  money  invested  in 
real    property    in    defendant'B   name    became 


tbe  defendant's  property. — ^Bertelaen  t.  Bet- 
telaea,  7  Cal.  App.  S5S,  94  Pae.  SO. 

[g]  Where  tbe  complaint  shows  that  plain- 
tiff and  the  decedent  were  never  married, 
the  court  did  not  err  in  excluding  evidence 
that  he  paid  her  burial  expenses,  as  tending 
to  show  that  the  deceased  was  plaintiff's 
wife. — Porter  v.  Dooglass,  7  Cal.  App.  129, 
94  Pae.  581. 

[h]  Any  presumption  of  a  tniit  resulting 
from  tbe   furnishing  ot  the   money    by   tbe 

Slaintiff  to  the  decedent  is  overcome  by  evi- 
euce  showing  that  tbe  payments  were  in- 
tended aa  gifts  to  the  decedent. — Porter  v. 
Douglass,  7  Cal.  App.  429,  91  Pae.  581. 

[i]  An  action  to  enforce  a  trost  in  land 
purchased  by  one  ot  tbe  defendanta,  and  sold 
to  another,  cannot  be  sustained,  where  find- 
ings, supported  b^  evidence,  show  that  there 
were  no  continuing  fiduciary  relations  be- 
tween tbe  parties,  that  plaintiffs'  proposition 
for  an  exchange  of  lands  for  the  property 
in  question  was  faiily  communieated  by  de- 
fendants to  the  owner,  who  declined  tbe  prop- 
osition; and  submitted  a  counter  proposition 
to  plaintiffs,  which  they  declined  to  accept 
or  to  proceed  further  in  the  matter;  and 
that  that  transaction  was  fully  closed  before 
the  defendant  purchased  the  pro  pert  v. — 
Maokel  v.  Nolan,  9  Cal.  App.  39,  97  Psc. 
1128. 

[j]  Held,  that  evidence,  notwithstanding  a 
substantial  conflict  therein,  is  sufficient  to 
support  the  flndings  for  the  plaintiff,  and  to 
ahow  that  the  money  was  paid  by  plaintiff 
before  the  delivery  of  the  deed  to  tbe  de- 
fendant and  was  used  in  effecting  the  pur- 
chaoe. — Qerety  v.  O'Sheehan,  9  Cal.  App.  147 
99  Pae.  51S. 

g  119.    Trial,  Jadgment  and  Review. 

[a]  In  this  action  in  equity  to  enforce  a 
trust  against  residuary  legatees  and  their  in- 
terest In  a  corporation  organised  by  them 
to  take  their  residuary  interest  under  a  de- 
cree of  distribution,  on  tbe  ground  of  mis- 
take in  the  decree  to  the  injury  ot  plaintiff, 
under  the  same  tacts  shown  in  case  No. 
8741,  150  Cal.,  p.  477,  with  additional  tacts 
tending  to  show  some  degree  of  negligence 
on  the  part  of  plaintiff  in  failing  to  diaeover 
the  mistake  prior  to  the  decree,  but  not  so 
marked  or  inexeosable  as  to  overcome  the 
implied  finding  ot  the  court  to  the  contrary, 
or  to  show  that  the  opposing  parties  were 
thereby  prejudiced,  the  decision  of  the  court 
in  favor  of  the  plaintiff  will  be  affirmed.— 
8oule  V.  Bacon,  150  Cal.  485,  89  Pae.  324. 

[b]  Where  the  evidence  in  support  of  tha 
finding  rested  almost  entirely  upon  the  testi- 
mony of  the  husband,  and  there  waa  no  evi- 
dence impeaching  his  ^ood  character,  and  the 
ease,  viewed  in  the  light  most  favorable  to 
defendsnt,  waa  a  close  one  on  the  facta,  in 
consideration  of  the  burden  of  proof  resting 
upon  him,  it  was  prejudicially  erroneous, 
against  the  plaintiff's  objection,  to  admit 
the  testimony  of  witnesses  for  the  hoaband 
to  his  good  character  for  truth,  honesty  and 
integrity.— Title  Ins.  ft  Trust  Co.  t.  Inger- 
soU,  153  Cal.  1,  94  Pae.  94. 
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[e]  When  a  witueM  for  reipondetita,  called 

to  prore  declarations  of  appellant  and  hia 
grantor  gave  no  afflrmative  te8timaii7,  but 
denied  tbat  he  had  beard  any  declarations 
of  either,  it  waa  prejudicial  error  to  permit 
the  respond enta  over  appellant'^  objection  to 
prove  independent  Btatementa  made  bj  inch 
witDess  to  two  different  witneBges  that  be 
had  heard  appeUant  eaj  that  he  was  holding 
the  property  in  tmet  for  hia  brother  and  sis- 
ters, and  that  be  heard  the  father  say  that 
he  had  confidence  in  his  son,  the  appellant. 
Bolliogar  v.  BolUnger,  154  Cal.  69S,  9B  Pae. 
196. 

[d]  The  judgment  establishing  plaintiiTB 
interest  and  directing  a  transfer  thereof  to 
plaintiff,  subject  to  a  lien  in  favor  of  de- 
fendant for  a  portion  of  taxes  advanced  for 
plaintiff's  benefit,  and  to  a  three-tenths  share 
of  the  existing  mortgage  of  $1,500  on  the 
property,  was  proper,  in  adjustment  of  all 
matters  as  between  the  parties,  without  af- 
fecting the  lien  of  the  mortgage  in  favor  of 
the  mortgagees  as  against  both  parties. — 
Gerety  v.  O'Sheehan,  9  Cat.  App.  417,  99 
Fac.  545. 

TTTRNPIEES  AMD  TOLL  ROADS. 

tsdada  Uu  eenitmctton,  matntcnaaes,  rasolatlon, 
aoit  n»  at  waaoB  roads,  for  pauai*  cvu  whlcli 
tolls  us  taksn;  orsanliatloii,  franclUsas,  mil  powns 
of  (Minpuilts  lormcd  t«  eonstraet  and  maintain  such 
roads;  and  n«Iits.  dntiii,  and  llablllUas  ot  inch 
companies,  a*  to  ttaa  pnbllo  and  a*  to  IndlvldnaUi 
in  rssptot  of  tho  auDacnasnt  and  operation  of  Hull 


§  12.    FenalUea  for  VioUtioii  of  BegnlattonR. 

(»]  The  failure  of  the  supervisors  to  fix 
the  rates  of  toll  duting  a  certain  year  does 
not  render  a  parson  who  demands  and  re- 
oeivcB  toll,  during  that  year,  liable  fdr  the 
penalty  prescribed  by  section  31  of  the  act 
of  1853,— Culbertaon  v.  Kinevan,  73  Cat 
68,  14  Fae.  364. 

UNITED  STATES. 

Indado  the  political  sntttj  fomad  by  the  adoption 
■f  tbo  eonstltatlon  of  Ui*  TTnltad  Statos;  th*  naton 
of  tha  Vnion;  rlsbto  and  povni  ot  the  nattonal 
SOTsnmunt  la  (antral,  ot  Oongioii.  and  of  tlu  prasl- 
donl  and  tbi  axocntlTo  dapwtmanu  and  Intuioi  of- 
■cors  In  (mBnl;  Its  proiHrty,  contiscti,  tight  to 
priority  of  payment,  Indsbttdnoia,  and  bonds  and 
othn  lecniltlii;  claims  a<a1nn  the  United  States: 
and  actions  by  or  afsliut  tba  United  Statsa. 

§  6.    Actions. 

[a]  Where  snretie*  on  the  official  bond  of  a 
federal  collector  paid  a  judgment  of  the 
United  Statea  against  them,  they  are  entitled 
to  enforce  contribution  against  the  distribn- 
tees  of  the  estate  of  a  deceased  cosurety,  and 
to  be  subrogated  to  the  rights  of  the  United 
States  against  such  distributees,  including 
exemption  from  the  necessity  of  presenting 
*ny  claim  against  the  estate. — Fond  v. 
Dougherty,  6  Cal.  App.  6Sa,  92  Fac.  1035. 


tb]  The  failure  of  the  snreties  to  present  a 
aim  against  the  estate  of  a  deceased  co- 
•urety  cannot  bar  their  tights,  where  they 
assert  subrogation  to  the  rights  of  the  United 
States,  which  is  exempt  from  all  statutes  ot 
limitation,  and  might  enforce  its  rights  di- 
rectly against  the  distributees  of  the  estate. 
Pond  T.  Dougherty,  6  Cal.  App.  6S6,  92  Fac. 
1035. 

VAORANGT. 

Inetnda  an  Idlo,  wandorlof,  dlaardaily,  or  erim- 
Insl  mod*  or  oonrM  of  Ufa,  pnnlsbabla  as  tncti,  Inde- 
pandint  of  any  ipscillo  offania  eommlttedi  and 
prOKcntfon  and  ponimhmont  tbsiaot. 

S  1.    In  QvatnL 

[a]  The  testimony  of  a  woman  of  Ul-repnte 
that  defendant  would  come  to  ber  house  font 
or  five  times  a  week  was  admissible  as  cof' 
roboration  of  the  charge  of  vagrancy;  but 
whether  technically  objectionable  or  not, 
such  evidence  could  not  have  been  preju- 
dicial, aa  the  officer  bad  knowledge  of  his 
association  with  prostitutes  and  having  no 
lawful  occupation. — ^People  v.  Craig,  152  Cal. 
42,  91  Pac,  997. 

[b]  Where  the  defendant  testified  that  he 
bad  sablet  premises  for  purposes  of  prosti- 
tution, at  a  eonaiderable  profit,  and  had  pur- 
chased a  mining  location  in  Nevada,  upon 
which  he  intended  to  work  when  his  lease 
expired,  he  was  asked  on  cross- exam i nation 
what  other  business  he  bad,  and  was  prop- 
erly compelled  to  answer  that  it  was  gam- 
blingi  hia  effort  being  to  show  tbat  he  was 
not  a  vagrant,  it  was  permissible  to  show 
out  of  his  own  mouth  tbat  he  had  no  lawful 
business.— People  v.  Craig,  152  Cal.  42,  91 
Pac.  997. 

[c]  Vagrancy  differs  from  most  other  of- 
fenses in  the  fact  that  it  is  chronic  rather 
than  acute,  that  it  continues  after  it  is  com- 
plete, and  subjects  the  offender  to  arrest 
at  any  time  before  be  reforms. — People  t. 
Craig,  152  Cal.  42,  91  Fac.  997. 

[d]  One  who  is  charged  in  the  conjunctive 
nnder  subdivision  5  of  section  G37  of  the 
Penal  Code  with  being  "an  idle,  lewd  and  dis- 
solute person,"  is  sufficiently  advised  of  the 
character  of  his  offense  as  a  vagrant.  It  ia 
within  the  power  of  the  court  to  determine 
whether  one  charged  as  a  vagrant  comes 
within  the  class  of  lewd  or  dissolute  persons. 
In  re  McCue,  7  Cal.  App.  765,  96  Pac.  110. 

[e]  While  it  is  not  competent  for  the  legis- 
lature to  punish  mere  idleness  alone,  with- 
out qualification,  as  constituting  a  vagrant, 
yet  it  is  a  competent  exercise  of  ita  police 
power  under  the  constitution  to  enact  in 
subdivision  6  of  section  537  of  the  Penal 
Code  that  every  lewd  or  dissolute  person 
abal!  be  punished  as  a  vagrant,  and  that  sub- 
division is  not  invalid  because  failing  to 
define  the  constituent  elements  of  the  crime. 
In  re  McCne,  7  CaL  App.  765,  96  Fac.  110. 

TAN  DYKE,  HON.  WALTER. 

On  the  fifteenth  day  of  October,  190S,  the 
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tie  Snpreme  Coart  the  memorial,  theretofore 
adopted  bj  the  Loe  Angelei  Bar  AuoeiatioD, 
reipeeting  the  Hon.  Walter  Van  Dyke,  Ja'.e 
Jaitiee  of  the  Supreme  Conrt.  The  memo- 
rial, which  was  ordered  to  be  placed  upon 
the  miDDtaa  of  the  eoart,  U  u  atated. — US 
Cat.  TTS. 

VENDOR  AND  PUBCHASEB. 

Inolmla  csntruti  for  tmulei  of  awuriUp  of 
teal  ptopertT  for  >  prloe  In  nwner  ar  Iti  etninlent, 
ezeentorr  or  ezoenUd;  ilshti  uid  UabUltUi  of  par- 
tlM  to  nob  eontnoU  In  ■UMrUi  and  nwadlaa  la- 
launc  tbirrto.   . 

L  EEQUISITEa     AND     TALIDITY     OF 
CONTRACT,  IS  1-12. 
n.  C0N8TBDCTI0N    AND     OPERATION 
OP  CONTRACT,  SE   18-25. 
m.  MODIFICATION  OE  EE8CI88I0N  OP 
CONTRACT,   tf   26-47. 
A.  Br  Agreement   of  Partiee,   (f   28- 

29. 
C.  Reecisiion  ij  PnrehsMr,  |E  38-17. 
IV   PEEPOBMANCE   OP   CONTRACT,    |S 
48-67. 
A.  Title  and  Ectate  of  Tender,  SS  48- 


V.  RIGHTS  AND  LIABILITIES  OP  PAR- 
TIES, a  67%-104. 

A.  Ab  to   Each   Other,  Sf  8r%-r7. 

B.  Ae   to    Third    Persona   in   Qeneral, 

If  78-S4. 

C.  Bona  Fide   Pnrchaeen,   {}   85-104, 
VL  REMEDIES  OF  VENDOR,   If   105-132. 

A.  Lien   and   Iteeoveiy   of  Land,    SS 

105-121. 

B.  Action!   for   Porchaae    Money,    IS 

122-129. 

C.  Action!  for  Damagei,  ff  130-132. 
VH.  REMEDIES  OF  PURCHASER,  SS  133- 

152. 

A.  ReeoTBTT  of  pDrehoae  Money  Paid, 
.     133-144. 

B.  AetiouB    for   Breach    of    Contract, 

145-152. 
Adtiane  ta  amoal  oi  rtidnd. 


PABTaS  AND  OONSIDESATIOH,   |  ■. 
ORAL    CONTKAOT.    I «. 

PROPOSALS,  ACCEPTANCES  AND  OPTIONS.  I  5. 
WRITTEN  CONTRACT,   I  fl. 

VALIDITT  OF  ASSENT,  UIBTAEX  AND  ACCEPT- 
ANCE, I  a. 

UiaitEPRESEHTATIOH  AND  FBAUD,  I  9, 

§  3.    FuUei  and  ConalderattoiL 

[a]  The  payment  of  increased  rent  on  ae- 
eoant  of  the  option,  and  the  payment  of  rent 
in  adTBDce  for  one  year,  was  a  auffieient 
consideration  for  the  option. — Swanaton  ▼■ 
Clark,  153  Cal.  300,  95  Pae.  1117. 

[b}  The  option  to  pnrchaae  two  other  lota 
Included  in  the  contract  aetaaUy  to  pnrehaaa 


two  lots  la  part  of  the  eoBsIderation  for  saeb 
purcbaae.  Ttiii  expreaely  appean  from  evi- 
dence showing  that  the  lots  for  which  the 
option  wae  given  were  neceaaary  for  plain- 
tiff'a  proper  nie  of  the  lota  eontraeted  for, 
and  for  that  reason  were  inserted  in  the  eon- 
tract.— Noyea  V.  SchlegHl,  9  CaL  App.  616, 
99  Pac.  726. 

8  4.    Oral  Oontrset. 
[a]   A   auffieient   coniideration   for   tbe   oral 


npon    the   exiateoce   and   settlement    of    die- 

el  tea      between      the      partiee. — Pearsall      v. 
enry,  153  CaL  S14,  05  Pae.  1S4,  ISO. 

[b]  Tbe  rule  aa  to  part  performance  of  an 
oral  contract  for  aale  or  exchange  of  lands 
is  baaed  entirely  on  equitable  considerations; 
and  there  ia  no  hard  and  fast  rnle  nnder 
which  the  eziatence  of  a  prior  written  obli- 
f[ation  bars  all  inquiry  on  the  anbject.  It 
IS  snfflcient  that,  under  the  circamstancea  of 
the  particular  case,  tbe  act  of  part  perform- 
ance is  referable  to  the  oral  contract. — Pear- 
sall V.  Henry,  153  Cal.  314,  S5  Pae.  154,  159. 

[c]  Where  the  larger  crop  mortgage  was 
executed  by  a  third  party,  and  consUtnted 
a  lien  on  all  of  plaintifTs  crepa,  its  BBtnmp- 
tion  by  defendant,  in  eonaideration  of  tbe 
conveyance   of  land   to    him,  estopped   him 


and  having  directed  the  mortgagee  to  apply 
the  proceeds  of  plaintiBfa  oranges  to  its 
payment,  he  ia  estopped  to  deny  tbe  validity 
and  enforeesbility  of  the  obligation  against 
plaintiff's  demand  for  a  repayment  of  the 
money  so  applied. — Hnrwits  v.  Qroes,  6  CaL 
App.  614,  SI  Pac.  109. 

5  B.    Ptoposals,  Acceptancea  and  Optlona. 

^a]  Where  the  holder  of  the  option  made  a 
binding  contract  of  sale  to  other  parties, 
who  repaid  him  the  cash  paid,  and  agreed  to 
pay  the  residue  of  the  purchase  money,  in 
accordance  with  the  terms  of  the  option,  and 
the  original  vendors  depoaited  a  deed  of  the 
land  to  such  other  parties  in  escrow  in  de- 
fendant back,  conditioned  npon  pByment 
within  the  time  limited  and  not  oUierwise, 
upon  nonperformance  of  auch  eondition  by 
auch  parties,  and  by  the  holder  of  the  option, 
the  latter,  being  in  default,  cannot  maintain 
an  action  to  compel  payment  by  anch  par- 
ties, and  the  delivery  of  tbe  deed  thereupon. 
White  V.  Bank  of  Hanford,  148  CaL  552,  S3 
Pae.  69S. 

[b]  Where  a  eontraet  for  the  eale  of  land 
merely  gives  tbe  veudee  an  option  to  por- 
chaae, in  consideration  of  a  caah  payment, 
which  ia  to  be  forfeited  if  the  purchase  ia 
not  consummated,  and  ereatea  no  mutoality 
of  obligation,  in  that  tbe  eontraet  impoaes 
no  liability  upon  the  vendee  to  make  the 
purebaee,  hia  rights  are  only  to  complete  the 

Snrcbase  and  compel  the  eiecution  of  the 
eed  upon  performance  of  the  terms  of  the 
agreement  within  the  time  limited  by  it,  and 
the  correlative  duties  of  the  vendor  are  only 
to  make  the  deed  upon  demand  of  the  pnr- 
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ebaser  and  a  taaitt  hj  Um  within  the  tima 

EpeeiSed  in  the  contract. — White  v.  Bank 
of  Hsnford,  148  CelI.  552,  83  Pae.  6SS. 

[e]  Where  the  conditions  ol  a  flrat  oontract 
of  pUTchaae  were  nnfulfllled,  and  time  waa 
made  of  the  eaience  of  the  cod  tract,  the 
vendor  was  not  obligated  to  notify  the  other 
purchasing  partiet  that  the  first  contract  was 
terminated  aj  failure  of  the  puichasera  to 
perform  it,  and  he  eonld  make  a  new  con- 
tract with  the  one  who  had  paid  him  part  of 
the  purchase  monej,  for  such  other  disposi- 
tion of  the  property  as  he  saw  fit. — Com- 
mercial Bank  T.  Weldon,  143  Cal.  601,  81 
Pac.  171. 

[d]  An  option  for  the  purchase  of  land, 
which  bj  its  terms  contains  a  promise  by  the 
owner  to  sell  on  certain  conditions,  without 
any  obligation  to  buy  on  the  part  of  the 
person  to  whom  the  option  is  given,  is  a 
unilateral  contract,  and  becomes  mutual  only 
in  the  event  that  the  latter  should,  within 
a  reasonable  time  and  before  a  withdrawal 
of  the  oEFer,  make  tender  of  performance  on 
his  part.  Performance  upon  the  part  of  him 
to  whom  the  option  runs  consists  of  a  valid 
tender  of  the  amount  due  under  the  con- 
tract, coupled  with  a  demand  for  a  deed.— 
Levy  V.  Lyon,  153  Cal.  213,  94  Pac,  881. 

[e]  A  contract  by  plaintiff  with  defend- 
ants, by  which  they  were  authorized  to  sell 
the  plaintiff's  real  estate  for  (1,000,  or  anch 
less  sum  as  plaintiff  may  take,  and  giving  to 
defendants,  as  remuneration,  all  sums  in  ex- 
cess of  the  amount  stipulated  for  sale,  does 
not  give  to  the  defendants  an  option  to  pur- 
chase, but  is  a  contract  of  agency,  under 
which  the  defendants  were  bound  to  act  in 
the  utmost  good  faith. — Tate  t.  Ait  ken,  5 
Cal.  App.  EOS,  »0  Pac.  836. 

[f}  The  distinction  between  a  contract  to 
purchase  or  sell  real  estate  and  an  option  to 
purchase  is  that  the  contract  to  purchase  or 
aell  creates  a  mutual  obligation  on  the  one 
party  to  sell  and  on  the  other  to  purchase, 
while  an  option  merely  gives  the  right  to 
purchase  within  a  limited  time  without  Im- 
posing any  obligation  to  purchase,  or,  in 
Other  words,  it  is  a  right  acquired  by  con- 
tract to  accept  or  reject  a  present  offer  with- 
in a  limited  or  reasonable  time  in  the  future. 
Menzel  v.  Primm,  6  Cal.  App.  £01,  91  Pac. 
754. 

[g]  An  option  given  by  the  owner  of  land 
for  a  valuable  consideration,  whether  ade- 
quate or  not^  a^eeiug  to  sell  it  to  another 
at  a  fixed  price  if  accepted  within  a  specified 
time,  if  so  accepted.  Is  binding  upon  the 
owner  and  all  his  successors  in  iuterest  with 
knowledge  tberof. — Marsh  v.  Lott,  8  CaL 
App.  381,  B7  Pac.  163. 

[h]  If  the  option  is  not  supported  by  a 
consideration,  it  is  a  mere  nudum  pactum, 
and  may  be  revoked  at  any  time,  notwitb- 
etandlng  a  promise  to  the  contrary. — Marsh 
v.  Lott,  3  Cal.  App.  3S1,  97  Pac.  163. 

[i]  The  express  covenant  of  an  agent  au- 
thorized to  sell  real  estate  that  he  will  en- 
deavor to  sell  at  a  fixed  net  price  to  the 
owner  is  not  a  sufficient  consideration  for 
the    grant    of    an    option    to    such    agent    to 


purchase  the  land  within  a  given  time  at 
snch  fixed  price.  Such  contract  is  a  mere 
proposal  to  sell,  which  is  subject  to  revoca- 
tion by  the  owner  at  any  time  before  the 
negotiation  of  a  sale,  or  the  exercise  of  such 
option  by  the  agent  to  pnrchase. — JolliSe  t. 
Steele,  9  Cal.  App.  212,  98  Pac.  514. 

§  6.    Written  Contract. 

[a]  A  contract  for  the  conveyance  of  real 
estate  between  two  named  parties  of  the  first 
part  and  two  named  parties  of  the  second 
part,  which  is  signed  by  one  only  of  each 
par^  does  not  constitute  a  complete  contract, 
nor  ground  for  any  cause  of  action  to  en- 
force the  same,  and  an  action  of  damages 
for  breach  thereof  cannot  be  maintained.— 
Mullarkr  v.  Young,  9  Cal.  App.  686,  lOO 
Pac.  709. 

[b]  If  a  contract  were  signed  by  both  of 
the  vendors  to  be  charged  with  the  sale 
of  land,  and  the  same  were  accepted  and 
Beted  upon  by  the  purehaaera,  though  not 
signed  by  them,  it  would  be  deemed  complete 
and  enforceable. — Multarky  t.  Young,  9  CaL 
App.  686,   100  Pac.   70B. 

§  8.    TaUdltjr  Of  Aaaeiit,   Mistake  and  Ac- 
ceptance. 

[a]  When  the  offer  embodied  in  an  option 
ia,  within  the  time  stipulated,  accepted  by 
any  sufficient  act  or  words  of  the  party  ac- 
quiring the  right  to  accept  or  reject  such 
offer,  the  transaction  between  the  parties, 
ipso  facto,  ceases  to  be  an  option,  and  be- 
comes a  sale  or  contract  of  sale,  according 
to  the  circumstances  of  the  acceptance.— 
Keuzel  v.  Primm,  6  Cal.  App.  204,  91  Pac- 
754. 

§  9.    MlarepreMiitatloa  and  FntnO. 

[a]  The  prior  contract  not  having  been  re- 
corded, plaintiff,  when  making  his  subsequent 
contract,  was  not  bound  to  inquire  in  regard 
to  It,  bat  had  a  right  to  rely  upon  the  rep- 
resentations of  his  vendors  that  no  contract 
of  any  kind  affecting  the  title  had  been 
made  with  any  person. — Norris  v.  Hay,  119 
Cal.  695,  87  Pac.  380. 

[b]  Where  the  owner  of  property  authorized 
an  agent  to  sell  it  for  a  gross  sum  specified, 
a  contract  of  sale  by  the  agent,  without  the 
consent  of  the  owner,  at  a  price  per  acre 
was  beyond  the  authority  conferred;  and 
where  it  appears  that  the  purchase  by  meas- 
urement at  the  agreed  price  jier  acre  would 
result  in  a  substantial  diminution  of  the 
gross  price  fixed,  and  that  the.  purchaser 
sought  to  obtain  through  the  agent  terms 
to  which  the  principal  had  refused  to  agree. 
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TIUE    OF    PEBFOBUANCE    AND    PATllEMT    IN 

GENERAL,  |  20. 
OONOU&BSNT  ACTS,    |  11. 

§  13.    In  OmutL 

[a]  A  contract  to  convey  lot«  ttsBcribed  for 
a  price  received,  "title  guaranteed,"  can- 
tains  the  implied  repreientation  and  agree - 
ment  that  the  vendors  have  a  good  and  suffi- 
cient title  to  the  Iota,  and  tbat  they  will 
execute  a  proper  deed  of  conveyanee  of  the 
whole  title  thereto,  free  from  litigation,  pal- 
pable defecta  and  grave  doobti,  fairly  dedu- 
cible  of  record  and  unencumbered. — Qold- 
Btein  V.  Hentley,  *  Cal.  App.  U4,  B8  Pae. 
507. 

§  16.    Optlona. 

[a]  The  indefinite,  exteniion  of  the  option 
to  purchase  the  property  wae  a  privilege  given 
by  the  plaintiff  which  ha  might  revoke  upon 


puTchaae  price  )■  found  by  eonpnttng  the  rate 
per  acre  upon  the  entire  area  of  tbe  land 
and  not  upon  one-half  of  anch  area.  Sack 
conatrnction  abould  also  be  given  to  the  con- 
tract without  aid  from  the  Gurrounding  cir- 
cumatancea. — Stein  v.  Aiehibald,  151  CaL 
22U,  90  Pae.  636. 

$  18.  Pnrcliue  Mon«T. 
[a]  A  proviaion  in  the  contraet  of  ule  that 
the  purchaser  shall,  beaidee  the  interest,  pay 
taxes,  is  to  be  eonstraed  as  meaning  only 
tazea  on  the  land,  and  not  double  tazatioa 
on  the  land  and  purchase  price;  and  auck 
proviaion,  like  that  for  payment  of  the  prin- 
cipal, eonstitntea  part  of  the  consideration 
for  the  purchaae  of  the  land. — Vance  Bed- 
wood  Lnmber  Co.  v.  Durpby,  8  Cal.  App.  664, 
97  Pae.  702. 


terminated. — Beckman  v.  Waters,  3  Cal.  App. 
734,  86  Pae.  997. 

[b]  An  option  to  purchase  real  estate  within 
a  time  limited,  which  ia  wholly  without  con- 
ai deration,  is  a  mere  nudum  pactum,  and 
may  be  withdrawn  at  any  time  before  ao- 
ceptanee.— Mitchel  v.  Gray,  8  Cal.  App.  423, 
97  Pae.  160. 

[c]  An  option  to  purchase  land  at  a  future 
time  (or  a  anfBcient  price,  if  given  for  any 
consideration,  however  small,  ia  irrevocable 
before  the  expiration  of  such  time;  and 
equity  will  ignore  any  previously  attempted 
revocation, — Marab  t.  Lott,  8  Cal.  App.  384, 
97  Pac.  163. 

[d]  Prom  the  very  nature  of  the  ease,  no 
standard  exists  whereby  to  determine  the 
adequate  value  of  an  option  to  purchase  real 
estate.— Uarsh  v.  Lott,  8  Cal.  App.  384,  97 
Pac  163. 

[e]  The  mere  tender  of  the  $30,000,  how- 
ever excused,  was  not  a  anffieient  acceptance 
by  plaintifF  of  all  the  terms  of  the  option 
or  unilateral  eontract.  He  must  have  ac- 
cepted all  the  ternu  of  the  contraet  to  make 
it  binding.  If  he  was  to  give  his  note  for 
the  balance  of  the  purchase  money  with 
security,  the  tender  thereof  was  just  as  im- 
portant as  the  tender  of  the  money. — Marsh 
V.  Utt,  S  Cal.  App.  384,  97  Pae.  163. 

§  17.    Snbjact  HaUer. 

[a]  In  an  action  against  the  vendor  to  en- 
force the  specifle  performance  of  a  contract 
for  the  conveyance  of  a'half  intcrsat  in  a 
large  tract  of  land,  it  is  held,  in  view  of  the 
situation  61  the  parties  and  the  aurronndiug 
circumstances  at  the  time  of  the  execution 
of  the  contract,  that  a  provision  in  the  eon. 
tract  giving  the  vendee  the  option  of  pur. 
chasing  the  land  within  a  stated  time,  upon 
the  payment  to  the  vendor  of  "four  dollars 
per  acre  for  the  undivided  one. half  of  alt 
said  described  lands,"  should  be  construed  as 
requiring  the  vendee  to  pay  four  dollars  per 
acre  for  the  entire  area,  although  he  receives 
therefor  only  an  undivided  one-half  interest. 
The  phrase  "four  dollars  per  acre"  refers  to 
the    area    and    not    to   the    interest,    and   the 


maae  under  a  i 
sale  of  railroad  landa,  which  were  to  be  re- 
paid if  the  railroad  company,  after  using 
diligence  to  obtain  a  patent,  should  be  unable 
to  procure  one,  where  the  evidence  shows 
that  the  railroad  company  used  due  diligence 
on  its  part  to  obtain  a  patent,  and  bad  se- 
cured a  report  of  the  commissioner  of  the 
land  office  in  favor  thereof,  and  that  the 
only  delay  was  tbat  of  the  Secretary  of  the 
Interior,  in  acting  upon  such  report  and 
causing  the  patent  to  laaue,  held,  that  a  find- 
ing that  the  railroad  eompacj  had  not  used 
reasonable  diligence  to  secure  a  patent  ia 
against  the  evidence.— Cook  v.  Southern  Pae. 
B.  B.  Co.,  4  Cal.  App.  6S7,  88  Pac  1100. 

S  21.    Ooacnmut  Acta. 

[a]  Where  an  overdue  instsllment  Is  left 
unpaid  until,  after  the  time  for  performance 
of  the  entire  contraet  ha*  expired,  and  the 
eontract  is  silent  on  the  subject,  the  pay- 
ment of  the  installment  and  the  execution 
and  tender  of  a  deed  mast  be  regarded  as 
mutual  and  dependent  conditions,  and  it  must 
be  averred  and  proved  that  a  deed  was  exe- 
ented  or  tendered  before  anit. — Meosel  v. 
Primm,  6  Cal.  App.  204,  91  Pac.  754. 


A.    BY    AGBEEMENT    OP    PABTIEa 
I  29.    In  OcnenL 

[a]  Under  a  judgment  enforcing  an  escrow 
in  favor  of  a  Dona  flde  purchaser  from  the 
original  grantee  in  the  escrow  deed,  upon 
payment  of  installments  of  purebase  money 
without  interest,  and  enforcing  a  prior  agree- 
ment for  interest  against  tbe  original  pur- 
chaser, less  rentals  owing  from  plaintiff  to 
him,  it  cannot  be  held  as  matter  of  law  from 
the  findings  against  him  that  the  prior  agree- 
ment for  interest  waa  merged  and  super- 
seded by  the  terms  of  the  escrow,  where  bis 
answer  alleged  tiaat  the  escrow  agreement 
was  entered  into  in  pursuance  of  the  terms 
and  conditions  of  the  prior  agreement,  and 
the  Bndings  show  tbat  after  the  transfer  to 
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the  pnrehaaer  h«  reeognized  the  prior  agree- 
raent  at  Htill  in  force  with  respect  to  reatala 
and  other  matteri. — Womble  v.  Wilbur,  3  Cal. 
App.  527,  B6  Pac.  921, 

lb]  It  waa  competent  for  the  parties  to  the 
flrat  agreement  for  purchase  to  agree  to  an 
escrow,  making  the  deed  deliverable  upon 
payment  of  the  Instaltmeuti  of  principal,  and 
to  leave  the  matter  of  interest,  rentals,  work- 
ing of  the  mine  and  other  matters  between 
them  subject  to  the  prior  agreement. — 
Womble  V.  Wilbur,  8  Cal.  App.  527,  86  Pae. 
921. 

C.    BESCISSION  BY  PUBCHASBB. 


S  38.    Blgbt  to  Besclnd  In  a«iieral. 

[a]  A  contract  to  sell  and  pnrchaae  mineral 
land  may  be  reaeiuded  bj  tbe  purchaser  and 
a  deposit  recovered  back  promptly  upon  the 
discovery  of  a  mutual  mistake  of  fact  as  to 
the  quantity  of  mineral  in  place,  caused  by 
tbe  reliance  of  both  parties  upon  the  state- 
ment of  an  expert,  which  was  owing  to  a 
mistaken  calculation  by  him,  making  tbe 
quantity  appear  ten  times  greater  than  the 
amount  actually  appearing  from  the  facts 
stated  in  hia  report. — Johnson  v.  Withers,  9 
Cal.  App.  S2,  98  Pac.  42. 

[b]  The  representation  hy  tbe  seller  to  the 
purchaser  as  to  the  quantity  of  mineral  in 
place  based  upon  tbe  mistaken  report  of  the 
expert  was  of  matter  of  fact,  and  not  of 
opinion  of  tbe  seller  as  to  value  or  quality 
or  character  of  the  land;  and  tbe  mutual 
mistake  of  the  seller  and  purchaser  as  to  snch 
matter  of  fact  was  sncb  as  courts  of  equity 
will  relieve  against. — Johnson  v.  Withers, 
9  Cal.  App.  52,  9S  Pac.  42, 

[cj  The  fact  that  tbe  title  was  passed,  and 
that  there  might  be  a  remedy  for  damages 
upon  the  covenants  contained  in  tbe  deed 
from  the  defendant  to  the  plaintiff,  cannot 
aCtect  tbe  right  of  the  plaintifF  to  rescind  tbe 


Shopbell  V.  Boyd,  9  Cal.  App.  136,  OS  Pac.  Sd. 
§  39.    Failnie   of   TlUe   or   Conaldeift- 

tlOIL 

[a]  Tbe  parties  have  the  rigbt  to  contract 
for  rueh  title  as  they  may  see  Bt,  aud  the 
vendee  cannot  rescind  under  the  contract 
for  failure  of  title,  without  alleging  the  fail- 
ure of  snch  title  as  was  contracted  for. — 
Poheim  v.  Meyers,  9  CaL  App.  31,  98  Pae. 
«6. 

IT.     PEBTOBMAITCB  OF  OOKTBAOT. 
A.    TITLE  AND  ESTATE  OP  VENDOB. 

£N0nUBKAITCE8   AND  CHAB0E8.    ISO. 
EXAMINATION   OP  TITLE   AND   APPBOVAL  OP 

COUNSEL  OB  OTHBB  PEB30N,  I  51. 
CXntINO    DEFECTS    AND    PEBFEOTINO    TITLE. 


S  60.    Encnmbrancaa  and  Ohargu. 

[a]   A    contract   to   convey   land   by   a   title 
free  and  clear  of  all  encambrancea,  ia  not 


complied  with  if  the  land  is  enbjcct  to  rights 
of  way  for  water-pipes,  ditches,  and  sanjas 
for  irrigation  purposes,  and  to  restriction  a 
requiring  the  erection  thereon  of  certain 
kinds  of  buildings.  Under  snch  a  contract 
the  vendee  is  entitled  to  recover  tbe  part  of 
the  purchase  price  paid,  upon  the  failure  of 
the  vendor,  within  a  reasonable  time,  to  re- 
move the  encumbrances. — Tandy  v.  Waescb, 
154  Cal.  108,  97  Pac.  69. 

[b]  Where  there  were  eaves  of  an  adjoin- 
ing house  overhanging  the  property,  the  pur- 
chaser was  not  required  to  accept  a  parol 
promise  by  tbe  owner  of  the  adjoining  house 
to  remove  them  at  any  time. — Walters  v. 
Uitchell,  6  Cal.  App.  410,  92  Pac  315. 

§  SI.  Examination  of  Title  and  Appioral 
of  OonnMl  or  Otber  Person, 
[a]  The  fact  that  an  attorney  for  the  plain' 
tiff,  who  was  not  authorized  to  waive  any 
objection  to  the  title,  expressed  himself  aa 
satisfled  with  the  title,  cannot  coDclude  tbe 
plaintiff.  Tbe  plaintiff  had  the  right  to 
the  advice  of  other  attorneys,  and  tbe  ques- 
tion would  still  be  whether  the  title  was 
marketable  within  tbe  meaning  of  the  law. — 
Walters  v.  Mitchell,  6  Cal.  App.  410,  92  Pac. 
315. 

S  S3.    Onrtog  Detecta  and  Perfecting  Title. 

{a]  When  the  objection  by  the  title  insur- 
ance company  for  want  of  a  deed  from  the 
city  was  first  reported  by  the  purchaser  to 
the  vendor  July  7,  1906,  and  on  July  11, 
1908,  the  objection  was  promptly  removed 
by  payment  thereto  of  the  whole  expense  of 
procuring  auch  deed,  whereupon  the  title  in- 
surance company  immediately  offered  to 
plaintiff  to  insure  tbe  title,  the  contingency 
then  arose  on  which  plaintiff  was  bound  un- 
der the  contract  to  accept  and  pay  for  the 
title  upon  the  execution  of  a  deed  therefor. 
Poheim  V.  Meyers,  0  Cal.  App.  31,  98  Pac. 
65. 

B.     CONVEYANCE. 
TENDEB,    g  S7. 

SCFPIOIENCT   OF   CONVEYANCE,    I  SB. 
APPROVAL  AND   ACCEPTANCE,   I  SB. 
DELIVEBr     OB"     POSSESSION     OP    PROPEBTT, 
i  so. 

§  57.    Tender. 

[a]  Where  the  vendor  claimed  that  the  de- 
posit was  forfeited,  it  was  incumbent  on  him 
to  show  that  a  deed  was  tendered  which  would 
convey  tbe  property  and  the  possession  of 
It  to  the  plaintiff.— Walters  v.  Mitchell,  6 
Cal.  App.  410,  92  Pae.  315. 

g  58.    Sufficiency  of  Conveyance. 

[a]  A  reservation  in  the  deed  executed  by 
the  vendors  of  important  rights  and  ease- 
ments for  private  purposes  ahows  a  title  en- 
cumbered thereby,  and  does  not  comply  with 
the  contract. — Goldstein  v.  Hecsley,  4  Cal. 
App.  444,  88  Pac.  607. 

§  69.    Approval  and  Acceptance. 

[a]  A  request  by  the  purchaser  to  the  ven- 
dors to   make  out  a  deed  and  place  it  of 
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record,  <f  oucle,  wai  upon  the  implied  on- 
derBtaodiiig  SDd  agreement  tbat  lueb  deed 
wonld  eoDvej  a  good  and  valid  title  to  tbe 
property  described  in  the  contract,  and  the 
parcbuer  canQot  be  held  to  have  accepted 
a  deed,  recorded  without  bis  knowledge, 
which  did  not  convej  the  title  bargained  for, 
which  he  never  saw,  was  never  sent  to  bim 
nor  placed  in  bis  possession,  and  of  whieb 
be  had  no  Information  until  after  a  nit  was 
brought  b^  him  for  damages  for  breach  of 
the  contract. — Goldstein  v.  Hens  ley,  4  CaL 
App.  444,  88  Pac  507. 

§  60.    DellTtry  of  PobmsbIoii  of  Propert;. 

[a]  The  fact  that  tbe  purchaser  knew  at 
the  time  of  the  contract  tbat  the  land  was 
in  the  possession  of  tenants  cannot  be  con- 
sidered in  constming  tbe  contract  so  as  to 
make  tbe  obligation  to  deliver  merelj  an 
obiigation  to  deliver  tbe  land  in  the  condi- 
tion in  which  it  was — that  is,  as  subject  to 
lease  and  in  the  poasesiion  of  tenants. — Pierce 
V.  Edwards,  150  Cal.  650,  89  Pac.  600. 

Sb]  Where  time  is  not  made  of  the  essence 
a  contract  for  the  sale  of  lands,  and  by 
its  terms  the  parties  mutually  agreed  to  per- 
form tbeir  respective  agreements  "on  or  be- 
fore May  13"  of  a  specified  year,  the  vendee 
is  not  in  default  in  failing,  by  a  few  mln- 
atea,  to  comply  with  tbe  demand  of  the  veO' 
dor  that  be  perform  by  a  certain  hour  on 
the  2eth  of  AprU. — Carr  v.  Eowell,  154  Cal. 
372,  97  Pac.  8SS. 

D.  PAYMENT  OP  PUECHA8E  MONEY. 
§  67.    Def  anlt.  Delay  and  Bzcnsu  and  Walvet. ' 

[a]  A  written  contract  for  the  sale  and  pur- 
chase of  real  estate  by  the  terms  of  which 
the  vendor  agrees  to  sell  the  land  to  the 
vendee  for  a  specified  sum  and  "to  deliver" 
tbe  same  by  a  specified  date,  and  the  ven- 
dee agrees  "to  take"  the  land  and  pay  the 
specific  sum,  imposes  the  obligation  on  the 
vendor  to  put  the  vendee  in  tbe  actual  physi- 
cal possession  of  tbe  land,  and  until  such 
possession  is  tendered  the  vendee  is  not  in 
default.— Pierce  v.  Edwards,  150  Cal.  650, 
80  Pac.  600. 

T.    BIGHTS  AND  LIABILITIES  OF  PAS- 
TIES. 

A.    AS  TO  EACH  OTHEB. 

BIOHTS   OF   VENDEE   IK  OENERAL,    I  STUi. 
ESTOFFEL    OF    PURCHASER    TO    DENY    TITLE 
OF  VENDOR,  t  e». 

I  e7>/i.    Blj^ta  of  Vendee  in  0«neraL 

[a]  A  vendee  of  lend  in  possession  thereof 
under  a  contract  of  sale,  whereby  the  vendor 
agreed  to  convey  a  sood  and  perfect  title 
thereto,  cannot  npon  tne  vendor's  failure  and 
inability  to  convey  a  good  and  perfect  title 
retain  both  the  land  and  the  purchase  price 
until  a  perfect  title  shall  be  offered  him,  but 
he  must  pay  the  purchase  price  according  to 
tbe  contract  and  receive  such  title  as  the 
vendor  is  able  to  give,  if  he  chooses  to  re- 
tain possession  of  the  land,  or  he  may  re- 
scind the  contract,  restore  the  possession  to 


the  vendor,  and  recover  the  pnrehaM  money 
paid,  together  with  the  value  of  hia  improve- 
ment s,  after  deducting  therefrom  the  fair 
rental  value  of  the  premises;  and  if  be  faila 
and  refuses  to  adopt  either  course  be  is  lia- 
ble to  an  action  of  ejectment  by  the  ven- 
dor.—Garvey  V.  Laahells,  ISl  Cal.  526,  91 
Pse.  4SS. 

I  69.    Estoppel  Of  PnehaMr  to  D«iir  Tltt* 

of  Vendor. 

[a]  The  rule  that  a  vendee  cannot  dispate 
the  vendor's  title  applies  only  while  the  con- 
tract remains  executory  on  his  part,  but  when 
be  has  paid  the  purchase  mone^  in  full,  his 
possession  under  the  contract  is  adverse  to 
the  vendor,  and  he  may  plead  and  prove  a 
prescriptive  title  acquired  against  the  vendor 
by  adverse  possession  under  the  contract  for 
the  requisite  period  before  suit  commenced, 
and  it  was  error  to  disallow  such  proof. — Cas- 
sin  V.  Nicholson,  154  Cal.  497,  SS  Pac  190. 


§  BO.  Grantftea  In  OonTeyaaee  by  Pnrctuwar. 
[a]  A  purchaser  of  real  property,  which  was 
subject  to  a  lien  for  unpaid  taxes  asBessed 
on  the  interest  of  a  mortgagee  thereof  un- 
der a  mortgage  executed  by  bis  grantor,  who 
subsequently  nays  the  tax  for  the  purpose 
of  releasing  toe  land  from  the  lien,  cannot 
recover  the  amount  so  paid  from  such  mort- 
gagee, as  there  was  no  contractual  relation 
existing  between  them.  Even  if  the  role  were 
Otherwise,  it  could  not  operate  to  impose 
a  liability  on  the  original  mortgagee  who  had 
assigned  the  mortgage  npon  nhieh  tbe  tax 
was  asaeased  prior  to  tbe  date  on  which  the 
tax  became  a  lien. — William  Ede  Co.  v.  Hey- 
wood,  153  CaL  615,  96  Pae.  81,  82  L.  B.  A., 
N.  S.,  662. 

C.    BONA  FIDE  PURCHASERS. 

NOTICE— CONSTROCTTVE  NOTIOB  AND  FACTS 
FUTTINQ  ON  INQDIBT,  |  BS. 

EFFECT  OF  NOTICE.   |  B9. 

RECORD  OF  PARTICULAR  INSTRITHEMTa,  I  n. 

TITLE  AND  RIGHTS  ACQUIRED  BY  BONA  FIDE 
PURCHASER  AND  EQUITIES  AND  DE- 
FENSES AUAINST  THEU.  f  101. 

PLEADINO  AS  TO  GOOD  FAITH,  |  101. 

g  88.  N(rtlc« — OonatmctlTe  Notlco  and  Facta 
Putting  on  Inquiry, 

[a]  A  lease  for  two  years  giving  an  option 
to  renew,  at  expiration  of  the  term,  to  "the 
party  of  the  first  part,"  who  was  the  lessor, 
can  literally  have  no  meaning  or  etCeet,  and 
is  BO  obviously  a  clerical  error,  and  ao  plainly 
intended  to  give  the  option  to  renew  to  the 
lessee,   who   was   "the  party  of  tbe   second 

Iiart,"  as  to  put  purchasers  from  the  land- 
ord  upon  inquiry  aa  to  the  tenant's  right  to 
renew,  and  to  bind  them  by  equities  exist- 
ing in  favor  of  the  tenant  who  was  known 
to  be  in  possession  when  the  title  was  ac- 
quired.— Gray  v.  Maier  ft  Zoberlein  Brewery, 
2  Cal.  App.  Go3,  84  Pac.  S80. 

[b]  A  prior  deed,  which  was  duly  recorded, 
described  the  premises  conveyed  aB  "lot  No. 
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E,  in  block  4S,  at  QaTvanza,  according  to  a 
map  recorded  in  book  No.  S,  pages  45  and 
46,  MiaceUaaeonB  Becoida."  Tha  map  re- 
eoided  in  that  book  at  the  page  referred 
to  did  not  contain  any  block  42.  Tliere  was, 
however,  recorded  in  book  15,  page  54,  of 
nicb  record!,  a  map,  containing  a  block  and 
lot  described  as  "lot  5,  block  42,  Balph  Bog- 
era'  subdivision  of  blocks  41  and  42  of  the 
Garvanza  Addition  No.  1,"  which  was  the 
onlj  map  of  GaTvansa,  or  of  anj  additions 
or  aubdivisioDS  of  land  adjacent  thereto,  con- 
taining a  block  No,  42,  and  aneh  block  ad- 
joined the  town  of  Qarvanza  and  was  gen- 
erally known  and  treated  as  a  part  thereof. 
Held,  that  tha  record  of  sneh  prior  deed  was 
eoDstractive  notice  to  a  subaequent  innocent 
purchaser  for  a  valnable  con  aide  ration  that 
the  premiaea  intended  to  be  convejed  was 
the  lot  No.  5,  in  block  42,  as  shown  on  the 
map  recorded  in  book  15,  page  54. — Bogera 
V.  McCartner,  3  Cal.  App.  31,  84  Pae.  215. 

[e]  The  mere  fact  that  innocent  purchaBcra 
knew  the  name  of  the  judgment  debtor  be- 
fore marriage  te  not  evidence  of  knowledge 
or  notice  that  there  was  a  judgment  against 
her  in  her  nnmarried  name;  nor  ia  it  suffi- 
cient to  pot  tbem  upon  inquiry,  where  thej 
dealt  with  h«r  with  respect  to  property  which 
she  lawfully  acquired  and  conveyed  in  lier 
married  name. — Huff  t.  Sweetaer,  8  Cal.  App. 
«39,  S7  Pae.  705. 

§  89.    Effect  of  Notice. 

[a]  A  purchaser  whose  agent  has  actual  no- 
tice of  an  existing  mortgage  on  the  premises 
take*  tbe  property  subject  thereto. — May  t. 
Borel,  12  Cal.  91. 

§  92.    Itocord  of  Paitlcnlu  Inrtnunenta. 

[a]  A  anbseqnent  innocent  purchaser  from 
a  judgment  debtor  of  property  acquired  and 
conveyed  under  a  distinct  name  does  not 
take  title  subject  to  the  lien  of  a  jud^fment 
docketed  against  the  judgment  debtor  in  an- 
other name,  there  being  no  means  under  the 
recording  act  of  ascertaining  such  lien  in 
connection  with  the  record  of  the  title. — 
Huff  V.  Sweetser  8  Cal.  App.  eSS,  97  Pac. 
705. 

§  101.  ntle  and  Bighta  Acquired  by  Bona 
Fide  Pnicbuer  and  Equltiea  and  Z>a- 
fenaes  Agalnn  Tbem. 
[a]  Where  innocent  purchaaers  of  the  mort- 
gaged propert;^  paid  full  value  therefor  to 
the  guardian,  in  boneat  ignorance  of  the  ait- 
nation,  and  relying  upon  the  absence  of  any 
apparent  enenmbranee  of  record;  conceding 
that  the  ward  had  in  fact  an  undisclosed  lien 
upon  the  property,  ao  much  of  tbe  money 
paid  by  the  purcbasera  as  may  be  neceasary 
to  clear  this  lien  must  be  deemed  taken  by 
the  gnardian  as  money  of  the  ward;  and  Jc 
the  guardian  thereafter  made  further  mis- 
appropriation of  it  the  purchasers  are  pro- 
tected againat  ita  consequences.— ^ummings 
V.  Strowbridge  Land  Syndicate,  150  CaL  209, 
119  Am.  St.  Bep.  139,  38  Pac.  BOl. 


§  102.    Pleading  aa  to  Qood  Faith. 

[a]  To  entitle  a  subsequent  purchaser  to 
protection  as  a  bona  fide  purchaser  aa  against 
one  holding  under  a  prior  unrecorded  deed, 
he  must  aver  and  prove  the  poaaession  of  his 
grantor,  the  purchase  of  the  premises  from 
him,  and  tbe  payment  of  the  purchase  money 
in  good  faith  without  notice,  actual  or  con- 
structive, of  such  prior  deed,  when  tbe  pur- 
chase money  waa  paid. — Lindley  r.  Blum- 
berg,  7  CaL  App.  140,  93  Pac.  894. 

TI.    BEMEDIE8  OF  TBHDOE. 

A.  HEN  AND  BECOVEBT  OP  LAtTD. 

CREATION  OP  LIEN  IN  GENERAL,   |  lOfl. 
ENFORCEMENT  OP  LIEN— PARTIES  AND  PRO- 

CEEDINOa    I  lis. 
JUDOUENT    OR    DEORES    AND    KNFOROE- 

UBHT   THEREOF,    I  IIB. 

g  106.    Oreatloa  of  Llan  In  GeneraL 

[a]  The  law  impliea  no  lien  from  a  mere 
contract  to  pay  the  purchase  money;  and 
where  the  vendor  has  title,  be  has  it  with- 
out any  oceaaion  for  a  lien. — Vance  Bedwood 
Lumber  Co.  v.  Dnrphy,  6  Cal.  App.  664,  97 
Pae.  702. 

S  lis.    Enforcnnent  of  Lien  —  Parties  and 
Proceedings. 
[a]  In  an  action  by  a  vendor  to  obtain  a 

judgment  fixing  tha  amount  due  under  a 
written  contract  for  the  sale  of  land,  and 
decreeing  the  foreclosure  of  the  rights  of  the 
vendee  upon  the  nonpayment  thereof,  the 
evidence  is  reviewed  and  held  sufficient  to 
support  the  findings  that  each  contract  had 
never  been  rescinded  or  terminated,  and  that 
a  subsequent  parol  agreement  between  the 
parties,  whereby  the  vendor  advanced  to  the 
vendee  certain  money  with  which  to  erect  a 
house  upon  the  land  was  a  separate  transac- 
tion,  and  that  payments  made  by  the  vendee 
were  at  the  times  they  were  made  directed 
to  be  applied  on  the  amount  due  on  the  writ- 
ten contract. — Greenwood  v.  Beeler,  ISS  Cal. 
415,  93  Pac.  98. 

S  119.  '— -  Judgment  or  DecTM  and  En- 
forcement Thereof. 
[a]  Held,  that  the  amount  of  interest  fixed 
by  the  j'udgment  in  the  action  to  foreclose 
the  equitable  rights  of  the  purchaser  re- 
quired to  be  paid,  besides  the  principal,  with- 
in a  limited  time,  in  order  to  preaerve  such 
equitable  rights,  was  jnatified  by  the  plead- 
ings, as  well  as  by  a  proper  construction  of 
the  contract,  and  also  by  presumed  evidence, 
not  returned  upon  appeal,  removing  any  pos- 
sible uncertainty  in  the  language  respecting 
interest. — Vance  Bednood  Lumber  Co.  v.  Dur- 
pby,  S  Cal.  App.  664,  97  Pac.  702. 

B.  ACTIONS  FOE  PHBCHABE  MONET. 
S  124.    Defenses  in  General. 

[a]  Tbe  fact  that  a  vendor  under  a  eon- 
tract  for  the  sale  of  land  has  [jarted  with 
his  title  ia  no  defense  to  an  action  by  him 
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agniut  the  rendee  oa  tba  cootraet  of  ule 
to  recover  intermediate  init ailments  of  tbe 

Jurehase  prise.  When  the  final  inetallment 
all*  due,  it  will  for  the  first  time  become 
importast  to  ascertain  whether  the  vendor 
is  able  to  comply  with  his  agreement  to  con- 
vey a  good  title. — Bentlej  t.  Hurlbnrt,  153 
CaL  796,  96  Pac.  890. 


eided),  It  certainly  eonld  not  extend  beyond 
the  data  of  the  commencement  of  the  action. 
Waldtenfal  v.  Paeifie  Vineyard  Co.,  S  CaJ. 
App.  e£l,  sa  Pae.  747. 

VIL     REMEDIES    OF    PUBOHABE& 


C.    ACTIONS  FOB  DAIUQES. 


§  ISl.    Pleftdliig. 

[a]  In  an  action  b^  the  vendor  to  reeaver 
damages  for  the  breach  of  eantraet,  allega- 
tion* in  the  complaint  that  the  writing  was 
not  intended  to  and  did  not  embrace  all  the 
detail*  of  the  contract,  and  that  it  wu  agreed 
between  the  parties  ai  a  part  of  the  contract 
that  the  tenants  on  the  land  shonld  remain 
and  become  tenants  of  the  vendee,  must  bs 
canitmed  most  strongly  against  the  pleader, 
and  it  must  be  inferred  that  the  land  was 
in  the  pasicBsion  of  tenants  and  that  an  ac'- 
tnal  delivery  thereof  was  not  tendered  to  the 
purchaser.  The  facts  so  alleged  did  not 
obviate  the  necessity  of  an  actual  delivery 
of  poHsewion  by  tbe  vendor,  as  the  written 
contract,  expressly  requiring  inch  delivery, 
could  not  be  added  to  or  varied  by  a  con- 
temporaneoas    oral    understanding    in    direct 


[b]  In  snch  action  an  allegation  by  the 
vendor,  that  at  the  time  of  the  contract  the 
premises  were  leased  to  a  designated  person, 
"who  eonsented  and  agreed  to  and  with  the 
vendee  to  become  and  be  the  tenant  of  the 
vendee  on  said  premises,"  is  not  sntflcient  to 
avoid  the  necessity  of  an  actnal  delivery  of 
possession  by  tbe  vendor,  there  being  no  al- 
legation that  inch  agreement  of  tbe  tenant 
was  a  part  of  the  contract  between  the  ven- 
dor and  vendee,  or  that  the  purchaser  agreed 
to  accept  SQch  person  as  her  tenant;  and  tbe 
vendor,  not  being  a  party  to  such  agreement, 
cannot  take  advantage  of  it  for  the  purpose 
of  relieving  himself  from  the  failure  to  per- 
form the  stipnlationa  of  his  contract. — Fierce 
V.  Edwards,  150  Cal.  650,  89  Pae.  600. 

§  132.    Dunftges. 

[a]  In  an  action  for  a  breach  of  contract 
for  the  purehaae  of  vineyard  lands,  in  fail- 
ing to  plant  the  same  with  the  agreed  variety 
at  vines,  the  meaanre  of  damages  is  the  dif- 
ference between  the  valoe  of  the  land  planted 
according  to  agreement  and  the  value  of  the 
land  not  planted  according  to  agreement. — 
Waldteufnl  v.  Pacific  Vineyard  Co.,  <  Cal. 
App.  624,  92  Pac.  747. 

[b]  The  time  tor  taking  the  measure  of 
damages  Is  when  plain tifF  discovered  the 
breach  or  when,  with  reasonable  diligence,  be 
could  have  made  such  discovery. — Waldteuful 
V.  Pacific  Vineyard  Co.,  6  Cal.  App.  6S4,  BS 
Pac.  747. 


SBOITNDS  FOB  BEOOVERT  07  PATMEITT  Ain> 
BIOHT  OP  ACTIOH— FAIUjBE  TO  TUB- 
I1I8H  GOOD  TITLE,   I  IBS. 

OONDITIONB  FBECEDENT— TENDEB  OF  BAI^ 
ANOB   DDE,    1140. 

PBOOEEDINQg,  |  144. 

g  130.  Orotuida  for  Bocvrarr  of  P^ment 
and  BUOit  of  AeUon— rnUtm  to  rornlili 
Good  TlUs. 
[a]  One  who  contraete  to  purchase  land 
from  a  vendor,  agreeing  to  give  a  good  title, 
has  the  right  to  a  title  fairly  dedneible  of 
record  and  free  from  reasonable  donbt  or 
litif^ation,    and   not   depending   upon   i 


limited,  and  the  vendor  has  agreed  to  return 
a  deposit  in  that  event,  the  purchaser  is  en- 
titled to  recover  the  deposit. — Walters  t. 
Mitchell,  6  Cal.  App.  410,  92  Pae.  315. 

S  lU.  Oondltlaiu  Precedont— Trader  of  Bal. 
■SCO  Dne. 
[a]  Where  the  complaint  shows  that  tbo 
time  to  perfect  the  title  has  expired,  and  tbe 
title  has  not  been  perfected,  it  is  not  neeea- 
SBTT  that  the  complaint  to  recover  the  de- 
posit should  aver  a  tender  of  the  purchase 
mone^  and  a  demand  for  a  deed,  but  it  is 
sofflcient  that  it  alleges  that  the  defects 
were  pointed  out  and  that  tbe  vendor  was 
notified  that  the  purchaser  would  pay  the 
balance  of  tbe  purchase  price  npon  receiving 
a  perfect  title  as  agreed.— Walters  v.  Hitchell, 
S  CaL  App.  410,  »2  Pae.  315. 

§  144.    Proeeedlngs. 

[a]  Where  the  complaint  alleged  that  the 
vendor  did  not  own  the  property  in  ques- 
tion, and  had  no  legal  title  thereto,  and  that 
the  record  title  was  in  Oerhard  F.  Terschuren, 
the  only  material  issue  relates  to  the  non- 
ownership  by  the  vendor,  and  a  finding  upon 
that  issue  is  sufficient,  and  a  finding  that  the 
title  was  outstanding  in  Oeorge  F.  TersehureB 
is  immaterial. — Waftera  v.  Mitchell,  6  CaL 
App.  410,  92  Pac  315. 

[b]  In  an  action  to  recover  money  depos- 
ited under  a  contract  for  the  sale  and  pur- 
chase of  land  for  alleged  failure  of  consid- 
eration in  not  furnishing  a  merchantable 
title,  where  the  contract  appended   to   a  see- 


by  the  California  Title  Insurance  and  Trust 
Company,  whose  policy  issued  withoot  ob- 
jection should  be  conclusive  of  title,  any 
objection  to  be  removed  by  the  vendor,  tbe 
failure  of  snch  count  to  allege  that  eneh 
company  ever  examined  the  title,  or  wu  re- 
quested to  do  BO,  oi  that  It  made  any  report 
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thereon,  or  obJeetioD  thereto,  ot  that  the  title 
was  such  that  it  would  not  iaane  a  policy 
tberenpon  without  objection  statee  no  cauBO 
of  action,  and  a  demuner  thereto  wae  prop- 
eil;  BDStained. — Poheim  ▼.  Mejere,  S  Cm. 
App.  31,  BS  Pae.  66. 
^c]  Where  it  appears  that  the  certificate  of 
title  was  in  readiness  for  delivery  June  4, 
1906,  and  that  the  pnrchaier  neglected  to 
obtain  the  Mme  until  July  3,  IS06,  a  finding 
that  ahe  was  not  pierented  by  the  act  of 
Qod  or  any  other  cause  from  procuring  the 
policy  within  the  time  limited  tberefor,  and 
that  her  failure  to  report  the  reeult  within 
the  required  time  waa  the  result  of  her  own 
neglect,  ia  sufficiently  supported. — Poheim  v, 
Ueyers,  9  Cal.  App.  31,  98  Pae.  S5. 

B.     ACTIONS    FOB    BREACH    OP    CON- 

TBACT. 
S  160.    Erldence. 

[a]  Held,  that  the  findings  for  the  defend- 
ants are  nnsnpported  by  the  evidence. — Oold- 
etein  t.  Hensley,  i  CaL  App.  444,  88  Pae. 
507. 

VEITUE. 

Indad*  pUoe  In 
■nd  tiled  In  (snarel;  dliUnctioni 
between  local  and  UmiiUott  eeUene;   ud  gimait 

r  pUce  at  trial,  proeeed1n<l 

I.  NATDBE  OB  SUBJECT  OF  ACTION, 
Si  1-10. 
n.  DOMICILE  OB  BE8IDENCE  OP  PAS- 
TIES, 9!  11-14. 
m.  CHANGE  OF  VENUE  OB  PLACE  OP 
TBIAL,  i!   15-51. 

X.  NATUBE  OB  SUBJXOT  OF  AOHOK. 
LOCAL  OB  TBAH8IT0RY  NATUBB  OF  AOTIOM, 

II. 
COMBTITUnOKAL  PROTISIONS.  1 1. 
ACTIONS   BELATINO   TO   SEAL    FROPERTT    IN 

GENERAL,    i  i. 
BECOVEBT    OF    BEAL    ESTATE    OB    DC- 

TEBUINATION    OT    INTEBEBT    THEEBIK, 

16. 
PLACE    07   AOOBDAL    OP    CADSK    Of   AOTIOH, 
IT. 

S  1.    Iiocal  or  Transitory  Katnre  of  Action. 

[a]  Since  the  damages  eonld  only  be  In- 
curred on  the  land  where  the  bailiiinge  were 
situated,  without  any  physical  removai  of  the 
bnildtngs  therefrom,  the  removal  of  the  bnild- 
ingi  from  the  land  by  fire  could  not  render 
the  action  transitory. — Las  Animas  ete.  Land 
Co.  V.  Fatjo,  9  Cal.  App,  318,  99  Pae.  393. 

[b]  It  la  immaterial  whether  the  nature  of 
the  action  at  common  law  be  coneideied  as 
trespaBi  or  case,  no  itatute  of  limitations  be- 
ing involved.  The  act  of  the  defendants  In 
bnrning  the  property  may  not  imply  any  ae- 
taal  physical  invasion  of  plaintiS*!  land;  bat 
it  is  sufficient,  to  malie  the  action  local,  that 
defendants  clearly  did  caaee  injury  thereto. — 
Las  Animas  etc.  Land  Co.  r,  Fatjo,  9  Cal. 
App.  818,  99  Pae.  8S3. 


§  2.    Oonstlt&tlonal  Prorialons. 

[a]  The  constitutional  provision  limiting 
the  place  of  commencement  of  certain  enu- 
merated actions  being  a  limitation  upon  the 
general  jarisdiction  of  the  superior  court,  is 
to  be  strictly  eonstrned;  and  its  prohibition 
must  be  confined  to  the  actions  enumerated 
therein. — Wood  v.  Thompson,  5  Cal.  App.  247, 
90  Pae.  38. 

S  <•    Actions  Belatlng  to  Beal  Proper^,  In 
General. 

[a]  The  title  and  disposition  of  real  estate 
ia  governed  by  the  lex  loci  rei  sitae.  This 
mle  necessarily  includes  the  proposition  that 
the  validity  of  a  trust  in  real  estate  at- 
tempted to  be  created  by  a  will  must 
be  determined  by  the  law  of  the  situs  of 
the  real  estate. — Campbell -Kaw  an  nanakoa  v. 
Campbell,  1S2  Cal.  201,  92  Pae.  184. 

[b]  An  action  against  a  wife  to  recover 
the  cost  of  a  party-wall  between  her  prop- 
erty and  that  of  plaintiff  does  not  affect 
the  real  property  upon  which  the  party-wall 
is  situated,  bnt  is  a  purely  personal  action 
to  recover  a  personal  judgment  against  her, 
and  she  is  entitled  to  a  change  of  the  place 
of  trial  to  the  county  of  her  residence. — Ana- 
beim  0.  F.  Hall  Assn.  v.  Mitchell,  <  Cal. 
App.  431,  9£  Pae.  331. 

[c]  An  action  to  recover  damages  to  plain- 
tifTe  land  by  the  destmetion  of  a  house  and 
bam  situated  thereon  by  fire  negligently 
started  on  the  land  of  the  defendants,  which 
spread  to  plaintiff's  land,  causing  the  in- 
jury thereto,  is  a  local  action  "for  injuries 
to  real  property"  within  the  meaning  of  sec- 
tion 392  of  the  Code  of  Civil  Procedure,  to 
be  tried  in  the  conuty  where  the  land  in- 
jured is  situated;  and  th'e  defendants  have 
DO  right,  nnder  eection  395  of  that  code,  to 
have  such  action  removed  for  trial  to  the 
eonnty  of  their  residence. — Las  Animas  ete. 
Land  Co.  t.  Fatjo,  9  Cal.  App.  818,  99  Pae. 
393. 

§  9.    Becovery  of  Baal  Estat«  or  De- 
termination of  Interest  Therein. 

[a]  An   action  for  specific  performance  is 

not  an  action  "for  the  recovery  of  the  pos- 
session of"  or  "quieting  the  title  to  real  es- 
tate," which  is  required  under  section  6  of 
article  VI  of  the  constitution  to  be  com- 
inenced  in  the  county  where  the  land  is  situ- 
ated. Bach  action  is  only  required  to  be 
tried  in  the  county  where  the  land  is  situ- 
ated. It  may  still  be  commenced  In  the 
county  of  the  principal  place  of  buBiness  of 
a  corporation  defendant,  and  the  right  re- 
mains to  the  corporation  to  have  the  place 
of  trial  changed  to  the  county  where  the  land 
is  situated,  nnder  subdivision  1  of  section 
392  of  the  Code  of  Civil  Procedure.— Grocers' 
Fruit  Qrowing  Union  v.  Kern  County  Land 
Co.,  150  Cal,  400,  89  Pae.  120. 

[b]  An  action  by  a  purchaser  for  a  specific 
perforraence  of  a  contract  for  the  sale  of 
land,  and  to  compel  a  conveyance  under  an 
allegation  that  the  purchase  price  has  been 
paid,  pnrsaant  to  agreement,  from  the  pro- 
eeeds  of  aales  of  truita  and  lands  made  by 
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defendant,  for  which  pioeeedj  ui  aeeonnt- 
fng  is  sought,  with  juagment  for  k  Burplni 
alleged,  ii  in  iti  nature  an  action  to  deter- 
laine  a  right  or  interest  in  real  property  un- 
der anbdiTision  I  of  section  392  of  the  Code 
of  Civil  Procedure,  which,  wherever  eom- 
nieneed,  moat  be  tri«d,  upon  demand  by  the 
defendant,  in  the  count]'  where  the  land  ia 
situated.  The  accounting  of  .profits  to  de- 
termine payment  of  the  purchase  money  and 
to  obtain  judgment  for  any  surplus,  is  merely 
incidental  to  the  real  cause  of  action  and 
relief  sought,  and  doea  not  change  the  nature 
of  the  action. — Oroeers'  Fruit  Growing  Union 
T.  Kern  County  Laud  Co.,  ISO  Gal.  466,  89 
Pac.  120. 

[c]  When  an  action  of  ejectment  properly 
commenced  in  the  old  district  court  was  pend- 
ing in  a  particular  county  when  that  court  was 
abolishea,  the  superior  court  of  that  county 
haa  jurisdiction  to  bear  and  determine  the 
action,  regardless  of  the  actual  location  of 
the  land,  and  the  substitution  of  an  owner 
aa  plaintiff  cannot  afFeet  the  jniiadiction  or 
require  the  trauafer  of  the  trial  of  the  case 
to  the  county  in  which  the  land  is  situated. 
Caasin  v.  Nicholson,  151  Cal.  4BT,  SS  Pac. 
190. 

§  7.  Placa  at  Accrual  of  Canso  of  Action. 
[a]  Section  393  of  the  Code  of  Civil  Pro- 
cedure, providing  that  actions  against  a  pub- 
lic officer  for  an  act  done  by  bim  in  virtue 
of  his  office,  must  he  tried  in  the  county 
where  the  cause,  or  some  part  thereof,  aroae, 
applies  only  to  affirmative  acts  of  the  offi- 
cer which  directly  interfere  with  tha  per- 
sonal rights  or  property  of  the  person  com- 
plaining,  aueh   as  wrongful  arrest,  trespass, 


'  neglect  of  official  duty, — Bone- 
atell,  Bichardaon  &  Co.  v.  Curry,  153  Cal.  418 
95  Pac.  887. 


the  effect  that  actiona  against  a  public  of- 
ficer for  an  act  done  by  him  in  virtue  of  hia 
office,  mnat  be  tried  in  the  county  where 
the  canae  of  action  or  aome  part  thereof  aroae, 
applies  only  to  anch  affirmative  acta  of  an 
officer  as  directly  interfere  with  the  personal 
rights  or  property  of  the  person  complaining, 
such  as  wrongful  arrests,  trespass,  and  con- 
veision. — State  Commission  in  Lunacy  v. 
Welch,  151  Cal.  77G,  99  Pac.  181. 


5  II-  Placo  In  WUch  Parties  may  Sne  or  b« 
Sned. 
[a]  In  an  action  by  the  state  brought  in 
Sacramento  county  by  the  controller  of  state 
to  recover  moneys  which  came  odiciaily  into 
the  banda  of  a  medical  BUperiatendent  of 
one  of  the  state  aayluma  for  the  insane,  in 
pnrauanee  of  aection  433  of  the  Political 
Code,  the  defendant  ia  entitled  to  a  change 
of  the  place  of  trial  to  the  county  of  his 
residence  under  section  395  of  the  Code  of 
Civil    Procedure.     The    former    section    pre- 


vails merely  as  to  the  duties  of  the  controller 
in  bringing  the  action;  while  the  latter  must 
prevail  aa  to  the  place  of  trial,  and  appliea 
to  all  actions  brought  by  the  state,  thero 
being  no  provision  to  the  contrary. — State  v. 
Campbell,  3  Cal.  App.  602,  86  Pac.  840. 

[b]  The  right  of  the  plaintiff  to  designate 
the  place  of  trial,  where  the  residence  of 
the  defendant  ia  unlnown,  under  section  393 
of  the  Code  of  Civil  Procedure,  is  not  an  ar- 
bitrary or  merely  optional  right.  The  plain- 
tiff's affidavit  must  show  reasonable  dili- 
gence in  aeelcing  in  good  faith  to  make  the 
discovery  of  defendants'  residence,  and  where 
he   fails  to  show  such  diligence,  the   defend- 


upon  proper  demand  therefor. — Uahler  v. 
Drummer  Boy  Gold  Min.  Co.,  T  Cal.  Appu 
190,  93  Pac.  1064. 

[e]  An  action  by  a  taxpayer  against  the 
secretary  of  state,  the  assistant  attorney  gen- 
eral and  the  state  printer,  and  the  mem- 
bers of  a  firm  to  which  a  contract  for  the 
furnishing  of  paper  for  use  in  the  state 
printer's  office  had  been  awarded  by  such 
state  officiala,  to  enjoin  further  action  in 
regard  to  or  under  aaid  contract,  upon  the 
ground  that  the  same  was  illegal  and  void, 
is  not  an  action  against  public  officers  for 
an  act  done  by  them,  but  u  an  action  against 
them  and  the  other  persons  to  prevent  the 
doing  of  certain  acts  in  the  future.  The 
pro^r  county  for  the  trial  of  such  action, 
subject  to  the  power  of  the  court  to  change 
the  place  of  trial  on  statutory  grounds,  is 
the  county  in  which  the  defendanta,  or  some 
of  them,  reaide  at  the  commencement  of  the 
action. — Bonestell,  Richardson  &  Co.  t.  Curry, 
153  CaL  418,  95  Pac.  887. 

[d]  A  proceeding  in  mandamus,  against  the 
treasurer  of  a  particular  county,  to  compel 
him,  a  a  auch  treasurer,  to  pay  to  the  state 
treasurer  a  sum  alleged  to  be  due  the  state 
from  the  defendant  as  treasurer  of  such 
county,  on  account  of  children  committed 
from  said  county  to  the  California  Home  for 
Feeble-minded  Children,  ia  triable,  under  sec- 
tion 395  of  the  Code  of  Civil  Procedure,  in 
the  county  in  which  the  defendant  resided 
when  the  proceeding  was  begun.  Such  a 
proceeding  la  not  one  which  ia  triable  in 
Sacramento  county,  under  section  393  of 
that  code,  notwithstanding  the  neglect  and 
refusal  to  perform  the  duty  of  paying  over 
the  money  to  the  state  treasurer  occurred  ' 
in  that  county. — State  Commission  in  Lunacy  ' 
V.  Welch,  IS4  Cal.  775,  99  Pac.  181. 

§  12.  Bights  and  Fri^eges  of  Defendant  ia 
Qeneral. 
[a]  The  right  of  a  corporation  sned  in  ths 
county  of  its  nrincipal  place  of  buslneaa,  pni- 
suant  to  anbdiviaion  16  of  article  XII  of 
the  state  constitution,  "aubject  to  the  power 
of  the  court  to  change  the  place  of  trial,  as 
in  other  cases,"  to  have  the  venue  of  an 
action  to  compel  a  conveyance  therefrom 
changed  to  the  county  where  the  land  is  situ- 
ated, under  subdivision  1  of  section  39Z  of 
the  Code  of  Civil  Procednre,  ia  to  ba  viewed 
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in  tke  Usbt  at-  tli«  fourteenth  amendment 
to  the  federal  conBtitntioD,  which  insure*  to 
corporatiouB  and  individual  peTEoni  equal 
protection  under  state  laws. — Gioeers'  Fruit 
Growing  Union  y.  Kern  County  Land  Co- 
130  Cal.  466,  8fl  Pao.  120. 

5  13.    Oodefendantf. 

[a]  The  fact  that  plaintiff*  ml^t  hava 
maintained  an  action  for  part  of  the  relief 
to  which  they  are  entitled  againat  the  prin- 
cipal defendant  alone,  would  not  juitifj  a 
change  of  venue  of  the  action  stated  in  the 
complaint.  The  test  ia  to  be  made  by  as- 
certaining who  are  neeeasary  parti ea  to  the 
action  ae  brought,  and  what  parties  are  neees- 
■ary  to  enable  plaintiffe  to  obtain  all  the 
relief  prayed  for  in  the  eomplaint;  and  it 
one  of  the  neeesaar^  partiea  resides  where 
the  action  is  begun,  it  la  property  begun  and 
may  be  tried  in  that  county,  though  the  other 
and  principal  defendant  resides  in  another 
county.— Hellman  t.  Logan,  14S  Cal.  58,  62 
Pac.  848. 


KATCRE  OF  CADBE  iS  ATPEOTINO  BIOHT  TO 

CHANGE.  1  ITU. 
RIGHT  OF  DEPENDANT  TO  OHANSE,  t  20. 

CODEFE.'iDANTa,  i  21. 

DISQUALIFICATION  OB  PBEJUDIOI  OF  JODOBL 

las. 

CONVENIENCE  OF  WITNE88E8,   j  27. 
TIME   FOR   APFLICATION  OB  NOTICE,    |  Sa. 
PARTIES  ON  APPLICATION,   t  83. 
APFIDAVrrS  FOB  CHANOE   IN  OENERAL,   |  SS. 

STATEMENT    OF    CAUSE    OF    ACTION    OB 

DEFE.VSE  OB  AFFIDAVIT  OF  MERITS,  i  87. 

STATEMENT  07  OROUNDS,  |  SS. 

HEARINO  AND  DETERMINATION,   |  44. 

SECOND    MOTION,    )  44^. 

JUBISDICTIOM      AND      PBOCEEDINQ8      AFTBB 

CHANGE,    i  tS. 
SECOND  OR  SUBSEQUENT  CHANGE,   |  Bl, 

S  nVf  Hatnn  of  OaoM  u  ASectbig  Bight 
to  Ohaage. 
[a'I  In  this  case  the  court  denies  a  motion, 
made  on  behalf  of  all  the  defendants  except 
Dore  and  UcNealy,  to  change  the  place  of 
trial  to  San  Biego  county,  where  real  estate 
aSeeted  by  the  action  is  situated,  because 
the  true  basis  of  the  action  ia  fraud  and  col- 
Inaion  rather  than  tbe  recovery  or  determina- 
tion of  any  interest  in  realty,  and  because 
Dore  Is  a  reaident  of  San  Francisco,  and  a 
neceasary  party,  and  McNealy  opposes  the 
motion.— Cochrane  v.  McDonald,  4  Cof.  Pro. 
Dec.  533. 

$  20.    Bl^t  of  Defendant  to  Ohango. 

[a]  The  joinder  as  a  defendant  of  a  resi- 
dent of  the  county  in  which  tbe  action  i* 
commenced,  againat  whom  the  plaintiff  ha* 
no  eauae  of  action,  for  the  purpose  of  de- 
featins  the  right  of  the  real  defendant  to 
have  tne  canse  removed  to  the  proper  county 
for  trial,  is  a  fraud,  and  will  not  prevent 
the  real  defendant,  upon  a  motion  properly 
made  therefor,  from  securing  a  removal  of 
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the' cause  to  the  proper  county.  Wlere  ruch 
a  fraud  is  the  ground  of  the  motion  for  re- 
moval it  should  be  distinctly  specified  in  the 
notice  of  motion,  and  nnleaa  so  apecified  the 
plaintiff  at  the  hearing  of  the  motion  need 
not  support  by  speei&c  proofs  the  allega- 
tions of  his  eomplaint  showing  a  canse  of 
action  against  tbe  resident  defendant. — Mc- 
Donald v.  California  Timber  Co.,  151  CaL 
159,  90  Pao.  548. 


§21.    - 

[a]  In  an  action  on  a  note,  and  to  fore- 
close stock  in  a  corporation  pledged  by  the 
maker  aa  security,  where  the  corporation  ia 
joined  aa  a  neceBsary  party  for  full  relief 
to  the  plaintiff,  under  an  averment  that  it 
claims  some  lien  or  interest  in  the  stock 
which  is  subject  to  the  plaintiff's  right,  and 
the  action  is  brought  in  the  county  where 
the  corporation  baa  its  principal  place  of 
business,  the  principal  defendant  cannot 
change  the  place  of  trial  to  the  county  of 
his  residence. — Hellman  v.  Logan,  148  CaL 
58,  82  Pae.  848. 

[b]  A  mother  may  be  joined  with  the  father 
as  a  defendant  in  an  action  by  a  child  to 
enforce  the  right  of  maintenance,  and  where 
an  action  is  brought  in  the  county  of  her 
"residence  the  place  of  trial  will  not  be 
changed  to  the  county  in  which  tbe  father 
resides  it  tbe  mother  does  'not  join  in  the  . 
Diotion  tor  the  change. — Paxton  T.  Paston, 
150  Cal.  667,  89  Pac.  1083. 

[c]  Disregarding  tbe  question  whether  for- 
eign eorporations  defendants  joining  in  an 
application  to  change  tbe  venue  to  the  county  ' 
of  their  place  of  business,  with  a  nonresi-  . 
dent  peraonal  defendant  residing  in  that 
county,  are  entitled  to  such  change;  and 
disregarding  all  Petitions  defendants  as  par- 
ties not  interested,  where  two  nonresident 
personal  defendants  are  residents  of  tbe  same 
county,  and  one  of  them  has  not  joined  in 
the  application,  the  personal  defendant  ap- 
plying is  entitled  to  have  the  venue  changed 
to  the  county  of  their  residence. — Luding- 
ton  Exploration  Co.  v.  La  Fortuna  etc.  Co., 

i  Cal.  App.  389.  88  Pac.  290. 

[d]  Tbe  joinder  of  the  husband  aa  a  party 
who  is  not  interested  in  the  action  and  not 
liable  to  judgment  therein,  and  his  failure 
to  join  the  wife  in  her  demand  for  the 
change  of  the  place  of  trial,  cannot  deprive 
her  of  her  right  to  have  it  changed  to  the 
county  of  her  residence. — Anaheim  O.  P.  Hall  ' 
Assn.  T.  MitcheU,  C  Cal.  App.  431,  92  Pac. 
331. 

§  26.  DUaiutUflcatlon  or  Prejudice  of  Jndgo. 
[a]  A  motion  by  the  defendant  to  change 
the  place  of  trial  of  an  action,  on  the  ground 
that  the  judge  is  disqualified  and  that  he 
cannot  have  a  fair  and  impartial  trial  there- 
in by  reason  of  tbe  bias  and  prejudice  of 
tbe  judge,  upon  which  he  did  not  ask  the 
court  to  bring  in  another  judge,  nor  Ble  or 
serve  affidavits  in  support  of  the  motion  "at 
least  one  day  before  the  day  set  for  trial," 
as  required  in  section  170  of  the  Code  of 
Civil  Procedure,  cannot  be  deemed  made  un- 
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der  that  lection,  but  >■  tbe  aSdaviti  were 
served  and  filed  on  tbe  day  of  tbe  trial,  ia 

to  be  taken  a»  brought  under  section  387 
of  tbat  code. — Dakan  v.  Superior  Court,  2 
Cal.  App.  5£,  82  Pae.  1129. 

§  27.  OonTanlanee  of  WltneuM. 
[a]  Tbe  mere  fact  that  all  the  witnessea 
of  tbe  defendant  who  were  leventeen  in 
number,  reaided  in  the  countT  to  which  the 
change  of  venue  was  requested  does  not  show 
an  abuie  of  discretion  in  denying  the  change, 
wben  it  also  appears  that  the  plaintiff  and 
bis  witneraei,  who  were  six  in  namber,  all 
resided  in  the  county  in  which   the   action 


proenre  tbe  attendance  at  the  trial  of  some 
of  them,  if  the  transfer  were  made. — Bird 
V.  Utiea  Gold  Uin.  Co.,  2  Cal.  App.  67£,  86 
Fse.  G09. 

[b]  Tbe  refusing  or  granting  of  a  motion 
for  a  ebango  of  the  place  of  trial  upon  the 
grounds  that  the  convenience  of  witnOHea 
and  the  ends  of  justice  would  be  promoted 
thereby  lies  in  the  sound  legal. discretion  of 
tbe  trial  coart,  and  the  mere  preponderance 
in  tbe  number  of  witneiaes  does  not  neces- 
■arilv  control  the  matter. — Bird  v.  Utica  Gold 
Uin.  Co.,  E  Cal.  App.  67£,  Sa  Fae.  SOB. 

§  32.    Tims  for  Application  m  Motlca, 

[a]  If  a  defendant  desires  a  change  of  the 
place  of  trial  on  tbe  ground  that  the  action 
IS  brought  in  the  wrong  conntj  he  ought  to 
move  for,  or  at  least  demand,  a  transfer  on 
bis  first  appearance  in  the  cause.  And  if  it 
is  made  afterward  tbe  applicant  must  ex- 
plain any  seeming  lack  of  diligence  on  his 
Sart. — Bmith  v.  Pelton  Water  wheel  Co.,  151 
al.  399,  90  Pae.  B32,  1135. 

§  33.    PartlM  on  Application. 

[a]  Where  tbe  action  is  properly  brought 
in  the  county  of  the  residence  of  a  necee- 
saiy  party  defendant,  the  joinder  of  all  the 
de/endants  in  the  motion  to  change  the 
venae  does  not  make  the  change  imperativB. 
HeUman  v.  Logan,  148  Cal.  68,  82  Pae.  848. 

ib]  Where  the  complaint  states  no  eaase 
action  against  the  defendant  mining  com- 
pany, it  is  neither  a  necessary  nor  a  proper 
party,  and  its  opposition  to  the  change  of 
venue  cannot  be  considered. — Eddy  v.  Hongh- 
ton,  S  CaL  App.  89,  91  Pae.  397. 

§  35.    AiBdavlta  tor  Obanga  In  OonaraL 


that  the  judge  had  expressed  a  fixed  opin- 
ion in  favor  of  the  validity  of  tbe  will  and 
was  biased  and  prejudiced  against  the  sec- 
ond contest,  without  charging  any  bias  or 
prejudice  against  the  litigant,  the  showing 
IS  insufficient  to  disqualify  the  judge  from 
trying  the  second  contest,  and  the  motion 
was  properly  denied.— Estate  of  Dolbeer,  153 
Cal.   052,   96   Pae.   S66. 


S  37.    Btstemont  of  Oanss  of  ActlOB 

or  Dofonsa  or  AfiLdavlt  of  Matlts. 

[a]  Where  the  only  cause  of  action  at- 
tempted to  be  stated  is  to  compel  the  de- 
fendant savings  bank  to  deliver  to  plaintiff 
shares  of  stock  in  defendant  mining  com- 
pany pledged  to  the  bank  as  pledge- holder 
for  the  personal  defendant  aa  pledgee,  it  in- 
volves no  question  as  to  real  estate,  and 
the  only  question  is  one  of  residence. — Eddy 
v.  Houghton,  e  CaL  App.  85,  91  Pae.  3»7. 

[b]  Any  probative  facts  stated  in  tho  com- 
plaint anticipating  the  reason  for  the  re- 
fusal by  the  savings  bank  to  deliver  tbe 
pledged  stock  to  the  plaintiff  is  no  part  of 
tbe  cause  of  action,  and  cannot  be  consid- 
ered upon  tbe  motion  to  change  the  venue. — 
Eddy  V.  Houghton,  6  Cal.  App.  8S,  91  Pae. 
397. 

[c]  Where  the  change  of  place  of  trial  was 
Bought  in  an  action  for  breach  of  contract, 
a  statement  in  an  affidavit  for  the  defend- 
ants that  the  memorandum  of  the  contract 
was  iodefinite  as  to  its  terms  and  tbe  anuiunt 
of  consideration,  and  was  subject  to  an  oral 
agreement  made  part  of  the  transaetionr 
averred  merely  the  conclusion  of  the  aiSant- 
The  written  memorandum  shoold  have  been 
set  forth  so  that  the  court  could  judge 
whether  the  established  rules  of  law  woiud 
admit  of  oral  proof  to  show  that  it  was 
lubjeet  to  such  agreement,  as  claimed. — En- 
nisBrown  Co.  v.  Xong,  7  Cal.  App.  313,  M 
Pae.  250. 

[d]  An  affidavit  of  meriti  which  merely 
states  that  afOant  bas  fairly  and  fully  atated 
"all  the  facts"  to  his  counsel  without  aver- 
ring that  tbe  "facts  of  the  ease"  were  so 
stated,  and  which  merely  avers  tbat  he  **ia 
advised  and  believes  that  he  has  a  good  and 
valid  defense,"  witboat  averring  that  be  was 
so  "advised  by   his  counsel,"   is  insufficient 


§  38.    Statomoit  of  Oronnd& 

[a]  Upon  a  motion  by  the  defendants  to 
change  the  place  of  trial  for  convenience  of 
their  witnesses,  tbe  affidavits  in  support  of 
the  motion  must  show  that  the  witneaaes  are 
material  and  necessary  to  the  defendants, 
and  must  state  what  is  expected  to  be  proved 
by  them,  that  the  court  may  judge  of  their 
materiality;  and  upon  their  failure  to  state 
what  tbe  witnesses  would  testify  to,  the 
court  did  not  abuse  its  discretion  in  deny- 
ing the  motion. — EnniB-Brown  Co.  v.  Lion^ 
7  Cal.  App.  313,  94  Pae.  250. 

[b]  Upon  a  motion  to  change  the  place  of 
trial  to  the  residence  of  the  defendant  mov- 
ing, an  affidavit  that  "on  tbe  day  of  the 
beginning  of  the  proceedings,"  naming  the 
date  of  the  commencement  of  tbe  action,  tbe 
defendant  "had  his  place  of  residence"  in 
another  county  named,  suffleiently  avers  the 
fact  that  at  the  time  of  the  commencement 
of  the  action  be  resided  in  such  county. — Jen* 
sen  T.  Dorr,  9  CaL  App.  18,  98  Pao.  15. 
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7299 


[»]  Whore  the  action  wu  improperly 
brought  at  the  principal  place  of  businesa 
of  the  defendaot  mining  company,  although 
neither  of  the  corporation!  defendant  were 
entitled  u  of  right  under  Bection  16  of  ar- 
ticle ZH  of  the  coDstitutioD  to  have  the  ac- 
tion remoTed  on  aeconnt  of  its  place  of  reii- 
denee,  jet,  where  the  personal  defendant  ap- 
plied for  a  change  of  venae  to  the  place  of 
hie  residence,  and  the  savings  bank,  which 
was  the  only  other  proper  partj  defendant, 
eonaented  to  his  application,  it  was  prop- 
erly granted,  where  there  was  a  sufficient 
showing  of  merits. — Eddy  v.  Houghton,  6  Cal. 
App.  65,  91  Pac.  397. 

[b]  Upon  an  application  for  a  change  of 
the  venue,  in  determining  the  cause  of  ae- 
tion,  the  eomplaint  alone  is  to  be  consid- 
ered; and  an  affidavit  of  the  personal  de- 
fendant and  an  answer  of  the  mining  com- 
pany defendant  cannot  be  looked  t>  on  that 
question,  and  can  only  be  considered  on  the 
qneition  of  residence. — Eddy  v.  Houghton, 
«  Cal.  App.  8S,  91  Pac.  397. 

[e]|  Upon  motion  of  the  defendant  in  an 
action  to  change  the  place  of  trial  to  an- 
other county  claimed  to  be  the  county  of 
bis  residence,  where  the  plaintiff  offered  much 
proof  to  show  that  for  several  years  prior  to 
and  at  the  time  of  the  commencement  of 
the  action,  defendant  was  domiciled  in  tbe 
connty  of  the  venue,  and  the  evidence  for 
the  defendant  was  conflicting  on  that  snb- 
je«t,  the  question  of  bis  true  residence  or 
domicile  when  the  action  was  commenced 
was  one  of  mixed  law  and  fact,  and  the  de- 
termination of  the  trial  court  thereupon,  in 
denying  the  motion,  is  conclusive  upon  this 
court.--Quinn  v.  Nevills,  7  CaL  App.  £31,  93 
Pac.  1055. 

§  uVt.    Second  MoUon. 

[a]  Where  a  corporation  defendant  at  the 
time  of  its  appearance  presents  a  demand 
and  notice  of  motion  for  a  change  of  the 

Elace  of  trial  on  the  ground  that  the  connty 
I  which  the  action  was  brought  was  not 
the  proper  county,  and  accompanies  it  with 
affidavits  bv  one  of  its  officers,  and  such 
motion  is  denied,  a  subsequent  motion  for 
such  change,  mads  about  seven  months  af- 
terward, on  the  same  ground  and  baaed  upon 
the  original  demand  and  additional  affida- 
vits, should  be  decided  upon  the  conditions 
na  they  existed  at  that  time,  and  not  upon 
the  conditions  existing  at  the  time  of  the 
original  demand.  And  where  the  affidavits 
nsed  on  the  subsequent  motion,  altboagh 
showing  the  defendant  to  have  been  entitled 
to  tbe  change  at  the  time  of  the  original 
demand,  state  no  facts  that  should  not  have 
then  been  known  to  the  defendant's  officers, 
it  will  be  presumed  on  appeal,  in  support 
of  an  order  refusing  the  subsequent  motion, 
that  It  was  denied  because  of  the  lack  of 
diligence  displayed  by  the  defendant  in  pros- 
ecuting it. — Smith  V.  Pelton  Water  Wheel 
Co.,  ISl  Cal.  399,  90  Pac.  932,  1135. 

[b]  Where  tbe  defendant  in  an  action  of 
assumpsit,  upon  his  appearance,  demanded  a 


ehange  of  the  place  of  trial  to  the  connty 
of  his  alleged  residence,  and  moved  therefor 
upon  his  f^davit  and  that  of  his  attorney, 
to  which  plaintiff  flied  counter- affidavit  show- 
ing the  defendant's  residence  in  the  county 
of  the  venue,  and  no  time  was  asked  to  re- 
ply to  such  counter- affidavit,  a  motion  for 
leave  to  renew  the  motion  on  the  ground  of 
surprise,  and  evidence  of  facts  corroborat- 
ing defendant's  original  affidavits,  was  ad- 
dressed to  the  discretion  of  the  court,  and 
where  no  such  abuse  of  discretion  appears 
as  shonid  compel  a  reversal  of  its  orders 
denying  both  motions,  they  will  not  be  dis- 
turbed upon  appeal.-— Cannon  v.  liIcKeuzie, 
S  Cal.  App.  286,  S6  Pac.  130. 

S  48.  Jniisdlction  and  Piooaedlngi  After 
Obaagn. 
[a]  Tbe  provision  of  section  399,  requir- 
ing the  moving  party  to  pay  the  costs  of 
filing  the  papers  anew  in  the  court  to  which 
the  transfer  is  made,  cannot  be  construed 
as  importing  Into  tbe  order  of  transfer  a 
condition  making  the  transfer  contingent 
upon  sneb  payment  within  a  reasonable  time; 


Chase  v.  Superior  Court,  151  C 
355. 

[b]  Under  seetton  889  of  the  Code  of  Civil 
Procedure,  when  the  superior  court  of  the 
county  in  which  an  action  is  commenced 
makes  an  unconditional  order  transferring 
the  action  for  trial  to  tbe  superior  court  of 
another  county,  it  thereby  loses  jurisdiction 
of  the  action,  and  thereafter  has  no  power 
to  vacate  the  order  or  to  entertain  an;  fur- 
ther jurisdiction  in  the  case.  Such  order 
itself  divests  the  original  eonrt  of  jurisdic- 
tion and  vests  it  in  the  court  to  which  the 
transfer  is  ordered. — Chase  v.  Superior  Court, 
154  Cal.  7S9,  S9  Pac.  35S. 

[c]  Upon  the  failure  of  the  moving  party 
to  pay  the  costs  of  filing  the  papers  anew 
in  the  superior  eonrt  to  which  the  action  is 
transferred,  that  court  has  power  to  deal 
with  the  matter,  although  the  papers  have 
not  act  a  ally  been  filed  there. — Chase  v,  Supe- 
rior Court,  154  Cal.  789,  99  Pac.  355. 

§  51.    Sacmul  or  Snbssqnant  OhMig*. 

[a]  Where  it  appears  from  uncontradicted 
aSdavits  that  both  the  judges  of  the  supe- 
rior court  of  the  county  of  the  venue  were 
disqualified  for  interest,  and  that  tbe  judge 
of  the  nearest  and  most  accessible  county 
was  likewise  disqualified  for  interest,  tbe  dis- 
qualified judge  before  whom  the  case  is  pre- 
sented has  no  discretion,  and  must  perform 
the  duty  imposed  by  section  398  of  the  Code 
of  Civil  Procedure,  and  transfer  the  cause 
for  trial  to  tbe  nearest  and  most  accessible 
court,  where  the  like  objection  or  cause  for 
making  the  order  does  not  exist. — Parrish 
V.  Biverside  Trust  Co.,  7  CaL  App.  95,  93 
Pac  68S. 
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WABBHODSEHEN,  f!  7-16H— WATEBS  AND  WATEBCOUBSES. 
WAREHOUSEMEN.  WASTE. 


iDdndi  nfnlatlsn  »sd  eondnot  dI  Um  bniliiui  af 
Mono  «>d  wrfakMpltw,  toi  tempauutlan.  cf  goodi 
at  tuf  Uad,  vhBtlui  ordlauj  f  M>di  la  itonlianMi 
01  at  whami,  ats.,  oi  nliublai  In  mJu  oi  nnlM 
ef  Mil*  dapoilt  (Mmpuilu.  (paln  In  >lantoT«,  nttlt 
In  itookrudi.  Ma.;  ud  tli*  motnal  ilcbu,  daU**, 
Mid  lUbllltiei  of  poraoni  anficod  In  neb  bMlnaia 
ud  tlwM  dwllnc  wlUi  UuL 

§  7.  Warohaoee  Bwcdpta — WIio  nuy  lame. 
[a]  A  wareboaBB  receipt,  except  as  againit 
tbe  narehouaeman,  is  no  highei  evidence  of 
titta  tban  would  bB  the  phyaical  poaBesaion 
Of  the  property.  A  warehouaq  receipt  pre- 
■snted  bj  tbe  pledgor  to  hie  pledgee  »  onlj 
prima  facie  eridence  of  ownership  of  tha 
merchandise  therein  mentioned;  and  if  the 
owner  doea  not  aathoiize,  and  is  in  no  re- 
ipect  connected  with,  the  iMuanee  of  anch 
receipt,  hie  rights  as  owner  of  the  property 
will  not  be  affected  by  it. — Akron  Cereal  Co. 
V.  Firat  National  Bank,  3  Cal.  App.  188,  84 
Pac  7TS. 

i  16.    Lten. 

[a1  From  the  date  of  the  agreement  the  de- 
fendant became  a  depositary  for  hire  undei 
section  1856  of  tbe  Civil  Code,  and  its  lien 
for  storaee  charges  was  regulated  by  the 
title  on  liens.  To  render  a  sale  therefor 
valid,  notice  to  the  owner  was  neeeasary,  if 
not  waived;  otherwise,  a  foreclosure  of  the 
^en  by  a  sale  ander  the  direction  of  the 
■oort  was  necessary. — Shedoudy  v.  Spreckels 
Brothers  etc.  Co.,  »  Cal.  App.  398,  98  Pa«. 
535. 

S  IV/g.    Sale  of  VncUlmed  Preperty. 

[a]  Tbe  time  for  holding  the  goods  not  be- 
ing specified,  the  plaintiOf  was  entitled  to 
have  them  held  a  reasonable  time,  which,  by 
analogy  to  the  case  of  perishable  goods  fixed 
at  one  year  in  section  18ST  of  the  Civil 
Code,  seems  to  be  a  minimum  limit.  Six 
months  cannot  be  held  a  reasonable  time, 
as  matter  of  law;  and  a  finding  that  the  goods 
sold  in  that  time  were  sold  within  an  un- 
reasonably short  time,  being  of  an  infer- 
ence of  fact  from  the  evidence,  will  not  be 
disturbed. — Shedondy  v.  Spreckels  Brothers 
etc.  Co.,  9  Cal.  App.  398,  99  Pae.  535. 

[b]  Sections  3152  and  3153  of  the  Political 
Code,  authorlEing  tbe  sale  of  onclaimed  prop- 
erty for  charges  of  a  warehouseman,  if  not 
called  for  by  the  owner  within  sixty  days, 
apply  only  when  the  contract  for  atoTage  ia 
implied  by  law,  the  mere  knowledge  of  the 
name  of  the  owner  by  the  warehouseman  not 
affecting  the  right  of  sale.  But  those  sec- 
tions are  inapplicable  when  there  is  an  ex- 
press contract  by  the  warehouseman  to  keep 
the  goods  on  storage  at  a  fixed  rate  nntit 
called  for  by  the  owner;  and  a  sale  made 
thereunder  in  violation  of  auch  contract  ren- 
ders tbe  warehouseman  liable  to  tbe  owner 
for  the  value  of  the  goods  sold.— -Shedoudy 
V.  Spreckels  Brothers  etc.  Co.,  9  CaL  App. 
398,  99  Pao.  53S. 


Inclnd*  seta  dens  or  parmltMd  lit  tanama  koUlng 
pSrtlctilai  aitates  In  real  propartr,  caoalnc  peiBK- 
nal  or  UsCtnf  Injnrr  to  th»  tntaerlUnoe  er  to  ilcU* 
of  thoM  sQtltlad  In  loTariion  or  lonsltular;  iwtBM 
and  ntant  of  Uabflit?  tor  nob  Injnila*  la  onetal; 
and  rOBiediM  tbaretor. 

§  7.    AcUons  for  Waste — Injnncttaii, 

[a]  Tbe  entry  of  the  defendant  on  plain- 
tiffa'  land,  and  cutting  down  trees  and  bruEh 
thereon,  constitutes,  without  other  matter, 
waste,  and  an  injury  to  the  freehold,  and 
where  the  defendant  threatened  to  continue 
such  waste,  an  injunction  will  lie  to  restrain 
him  from  so  doing. — Hatton  t.  Oregg,  4  CaL 
App.  542,  88  Pac.  594. 


58.    - 

[a]  The  owner  of  a  contingent  fatnre  es- 
tate in  land  is  entitled  in  equity  to  enjoin 
a  threatened  destruction  of  the  Enbetanee 
of  that  estate  by  the  tenant  in  posseseion, 
whether  sncb  threatened  destruction  be  total 
or  partial;  and  when  land  is  conveyed  snbjeet 
to  a  condition  a  breach  of  which  will  work 
a  forfeiture  of  tbe  estate  granted,  the  gran- 
tor retains  an  interest  in  the  land  tbe  valoe 
of  which  may  be  impaired  by  waste;  and 
if  the  deed  expressly  limits  the  purposes 
for  which  stone  may  be  taken  from  a  quarrv, 
and  which  imposes  a  practical  limit  to  the 
quantity  to  be  taken,  tbe  owner  of  tbe  con- 
tingent estate,  though  not  entitled  to  re- 
cover damagea  for  rock  actually  removed, 
is  entitled  to  enjoin  further  waste  in  the 
taking  of  rock  in  excess  of  such  limit. — Pav- 
kovich  V.  Southern  Pacific  B.  B.  Co.,  ISO  CaL 
39,  87  Pac.  1097. 

WATERS  AND  WATERCOURSES. 

iBclnde  t>odl«i  ud  itrsUDi  of  mter  not  eapabta 
ef  ordinary  uTls&tlDD.  and  mrface  and  ■nbtenanwa 
wstars;  rlsbta  and  llabllltlaa  of  propiiotors  ef  lands 
In  respect  of  inch  waters,  tbelr  woiow,  beda,  flov. 
and  DM,  dami  and  otliu  embaakmenb  ud  tow»t» 
at  lands  tbaroby,  and  lea  formed  on  such  vatais; 
oesamanti  and  otbat  lifbta  ot  proportx  In  anek  va- 
tari;  canitmction  and  oparatlDD  of  weiks  for  snp- 
plj,  eoutrol.  and  qm  ot  watai,  as  a  Botln  powar. 
for  Irrlcatlan,  for  domartlc  pnipoHa.  or  oUwr  nasa, 
wbatbar  ondar  fruiclilHi  (nntsd  tbarefor  or  dlracUr 
bj  the  goTemiaant;  organliatlDn,  franchlaaa,  and 
pamTB  at  oampaulaa  fomod  fat  aoch  pnrpoaaai 
debts,  dntlai,  and  liabilities  of  nea  eampastea  or 
of  mnnlelpalltlaa  In  napeet  of  tbt  manafemoBt  and 
operation  of  their  waterworks;  end  llablUtlaa  foe 
obstmeUon,  diversion  or  pollution  ot  watr 


n.  NATURAL  WATEBCOUBSES,  {!  23- 
76. 

A.  Biparian  Bights  in  General,  i|  23- 

B.  Obstruction  and  Detention,  |J  3^ 


DqitizedbyGoOt^le 


WATEBS  Ain>  WATBBC0UBSE8,  I,  S!  S-11. 


D.  DiTeraion,  H  47-71. 

1.  In  Qeneral,  |!  47-52. 
.    2.  AetioDB,  IS  53-71. 

E.  Bed  kud  Bukka  of  Stream,  S(  72- 

78. 
m.  SUBTEBBANEAN  AND  PEBCOIiAT- 
ING  WATEBS,  H  77-96W- 
V.  APPBOPBIATION   AND   PBESCBIP- 
TION,  li  lOS-135. 
TL  CONVEYANCEa  AND   C0NTBACT8, 
SS  136-165. 

A.  Id  General,  H  136,  137. 

B.  Easements    and    Bights    Appurte- 

nant to  Other  Estates,  {{  13S- 

144. 

C.  0  rants  and  Beseivations  of  Ease- 

ments and  Bights  to  Use  Water, 
a  145-152. 

D.  Leases,    Licenses    and    Contracts, 

a  153-158. 

E.  Bemedies  of  Parties,  !S  159-165. 
Vn.  ABTIFICIAL  PONDS,   BISERV0IB3, 

AND     CHANNELS,     DAMS     AND 
FLOWAGE,  EE  166-806. 

D.  Artificial  WaCeicoarsBs,  Conduits, 

Embankments  and  Other  Works, 
It   177-1831^. 

E.  Injuries  hj   Overflow,  Breakage, 

Leakage  or  Seepage,  H  1S4-IS7. 

F.  Actions,  H  188-202. 

O.  Injunction,  !$  203-206. 
VHX  PUBLIC    WATEB    SUPPLT,  »  307- 
291. 

A.  Domestic  and  Municipal  Purposei, 

!i  207-232. 

1.  In  General,  S!  207-216. 

2.  Construction    or    AcquiBttion 

and  Maintenaace  of  Works, 
S3   217-21B. 

3.  Water     Companies,     33    220- 

232. 

B.  Irrigation  and  Other  Agrieultoral 

Purposes,  3S  233-2S6M>. 

1.  In  General,  SS  233-261. 

2.  Irrigation  Districts,  SS  262- 


WATERB  OPEN  TO,  I  8. 

FBOCEEDINOS  TO  EFFECT  APPBOFRIATIOM— 
NOTICE  OF  APPROPRIATION,  |  S. 

DILIQENCS    m    COUPIjETION    OF    WOBE, 

IV- 

BU00E8SIVC  APPROPRIATtONB  AND  PRIORI. 
TIES  THEREOF,   |  I]. 

RIOHTS  AS  AQAIN3T  BUBSEQCBHT  OBANTS, 
ENTRIES,  PATENTS  AND  APPROPRIA- 
TIONS, I  18. 

§  3.    Waters  Open  to. 

[a]  Water  flowing  in  a  stieam  on  public 
land,  whether  from  a  spring,  or  from  aban- 
doned wells  situated  thereon,  is  subject  to 
appropriation  under  section  410  of  the  CivU 
Code.  The  fact  tbat  the  stream  may  be  owing 
to  th«  percolation  of  vater,  whether  caused 
natorally  in  a  flqwins  spring  or  artificially 
In  flowing  well*  bored  In  tba  ground,  is  im- 


material. The  stream  in  eaeb  ease  Is  eqnallr 
the  subject  of  appropriation. — De  Wolfakill 
T.  Smith,  5  Gal.  App.  175,  89  Pac.  1001. 

[b]  The  vested  water  right  belonging  to  the 
appropriatoT  of  the  stream  of  water  flowing 
from  abandoned  oil  wells  on  the  public  do- 
main, as  against  subsequent  claimants  of  the 
land,  is  limited  to  the  right  to  complete  the 
construction  of  the  ditch  so  as  to  divert 
such  stream  to  the  point  of  intended  nse,  and 
does  not  include  the  ^S^^  to  enter  upon  the 
land  for  the  purpose  of  developing  water  by 
boring  additional  wells. — Da  Wolfakill  v. 
Smith,  S  Cal.  App.  175,  S9  Pac  1001. 

§  8.    FiocftMUngs  to  Effect  Aroiopiiatloti — 
Notice  of  Appropriation. 

[a]  Bj  posting  the  notice  of  claim  in  a 
conspicuous  place  at  each  of  the  wells,  be- 
fore any  settlement  including  the  same,  the 
claimant  became  vested  with  the  right  to 
nse  the  stream  of  water  flawing  therefrom, 
together  with  the  right  to  eonetruet  over  and 
across  the  land  the  necessary  ditches  to  con- 
vert and  conduct  the  same  to  the  place  of 
intended  use,  as  against  any  subsequent  set- 
tlers whose  claim  included  the  same  or  any 
part  thereof. — De  Wolfskill  v.  Smith,  5  Cal. 
App.  175,  89  Pac.  1001. 

[b]  Where  the  notice  posted  at  each  well 
was  identical,  it  was  only  necessary  to  re- 
cord one  copy  thereof,  and  no  acknowledg- 
ment of  the  notice  was  necessary  to  insure 
its  proper  record.  The  purpose  of  recording 
is  to  furnish  notice  of  claimant's  rights  to 
subsequent  settlers  upon  the  land,  or  sub- 
sequent appropriators  of  the  water;  and  the 
record  of  a  single  copy  of  the  notice  is  suf- 
ficient for  that  purpose.— De  Wolfskill  v. 
Smith,  5  Cal.  App.  175,  S9  Pac.  lOOL 

§  9.    Diligence  In  OompletlMi  of  Work. 

[a]  Under  the  Civil  Code,  the  posting  of 
the  notice  of  claim  to  the  water  does  not 
alone  constitute  an  appropriation,  but  with- 
in sixty  days  thereafter  the  construction  of 
the  means  of  diversion  must  be  commenced 
and  prosecuted  diligently  and  uninterruptedly, 
and  when  completed  the  claimant's  right  to 
the  use  of  the  water  relatea  to  the  time  of 
posting  the  notice.  But  where  the  wells 
were  capped  by  a  subsequent  settler  on  the 
land  so  as  to  hinder  the  completion  of  the 
work,  said  settler  is  in  no  condition  to  as- 
sert that  the  claimant  had  failed  to  prosecute 
the  work  with  diligence  and  to  become  an 
active  appropriator. — De  Wolfskill  v.  Smith, 
S  Cal.  App.  175,  89  Pac.  lOOL 

§  11.  SnccesslTe  Approprlatioiu  and  Priori- 
ties Thereof. 
[a]  Where  the  purpose  of  the  original  ap- 
propriator in  posting  his  notices  was  to  ob- 
tain water  from  a  certain  river  and  to  divert 
it  to  a  point  where  it  would  be  practicable 
to  carry  it  from  the  river  into  a  particular 
canal,  and  to  nse  such  canal  as  a  part  of 
the  proposed  scheme  to  carry  water  to  lands 
proposed  to  be  irrigated,  the  exact  point  at 
which  the  diversion  was  to  be  made  is  im- 
material,  and  wtch  grantees,  by   making  a 
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■nbMqaont  appropriation  of  tht  same  wkt«r, 
at  a  place  alightlT-  differeot  from  that  where 
tbe  original  notices  were  posted,  niider  the 
mppOBition  that  the  rights  nnder  the  original 
appropriation  Uad  lapsed,  cannot  absolva 
themselves  from  their  liabiUt7  ai  sneh  tms- 
tees.— Beckwith  t.  Sheldon,  194  Cai.  393,  97 
Pac.  867. 

[b]  The  fact  that  one  of  the  defendants, 
prior  to  plaintiff's  appropriation  of  the  stream 
«f  water,  had  taken  steps  to  obtain  a  right 
oi  ns7  for  a  pip«-line  over  the  land,  the 
boundaries  of  which  proposed  right  of  way 
included  the  land  on  which  the  wells  were 
ioc^ted,  gave  him  no  right  at  against  plain- 
tiff's appropriation  of  the  stream  of  water 
flowing  therefrom. — De  Wolfskill  t.  Smith,  S 
Cal.  App.  175,  8S  Pae.  1001. 

§  13.  Bights  aa  AgKlnot  Snhs«qnent  Grants, 
Entries,  Patents  and  Appropriations. 
[a]  The  rights  of  a  prior  appropriator  of 
water  bj  means  of  a  ditch  constructed  over 
vacant  government  lands  are  superior  to  the 
rights  of  one  who  subsequently  appropriates 
aacb  water,  or  to  the  riparian  rights  of  one 
who  Bubseqaently  becomes  tiie  owner  of  the 
land. — Wutchumna  Water  Co.  v.  Fogne,  151 
Cal.  105,  90  Pae.  362. 

n.    NATTIBAI.  WAIEBOOUBSEa. 

A.  Riparian  Bights  in  General,  S|  23-31. 

B.  Obstruction  and  Detention,  H  35-10. 

D.  DlTersiou,  jS  47-52. 

1.  In  General,  iS  47-71. 

2.  Actions,  {S  53-71. 

E.  Bed  and  Banks  of  Stream,  SI  7^70. 

A.    BIPABIAN  BIQHTS  IN  OENEBAL. 

WHAT    C0N8TIT0TES    A    WATEBCOUBSB.    i  M. 
■WHO  ARE  KIPARIAN  OWKERS.  |  M. 
NATURE   OF   RIGHTS   IK   OEHeBAL,    ISO. 
ABANDONUENT  AND  H0KU8EB,  {  S2. 
PBOCEEDINOS     TO     DKTEBMINE,     ESTABUSH 

AND  PEOTBOT  BIGHTS.  |  SB. 
IMJUNCTION,   i  S*. 

§  St.    Whkt  OonMltatM  a  WatoicaniM. 

[a]  Tbe  facts  that  the  bed  of  a  stream  does 
not  at  all  seasons  of  the  year  carry  a  flow- 
ing body  of  water,  and  that  the  location  of 
the  channel  of  the  stream  is  subject  to  change, 
are  not  inconsistent  with  tbe  existence  of  « 
natural  watercourse,  nor  do  they  deprive 
those  owning  land  fronting  on  the  bed  of 
the  stream  of  tbe  character  of  riparian  pro- 
prietors.— Hutfner  v.  Sawday,  153  Cal.  8C, 
94  Pae.  424. 

S  26.    Who  are  Riparian  Ownen. 

[a]  Where  two  streams  unite,  each,  in  re- 
gard to  riparian  rights,  is  to  be  considered 
a  separate  stream  respecting  lands  abutting 
thereon  above  the  junction,  and  land  lying 
within  the  watershed  of  one  stream  above 
that  point  is  not  to  be  considered  as  ripa- 
rian to  tbe  other  stream.  The  facta  that  the 
streams  are  of  different  sizes  and  that  both 
of  them  lie  in  one  general  watershed  or  drain- 
age basin,  and  that  they  are  separated  by 


aE 


the  aummit  or  crown  of  a  eomparatlrely  low 
tableland,  do  not  change  this  riile. — Anaheim 
Union  Water  Co.  v.  Fuller,  150  CaL  327,  88 
Pac.  978. 

[b]  The  owners  of  wide  bottom  UdAs, 
throogh  which  a  river  flows,  lying  between 
high  lands  or  bluffs  on  each  side,  have  ripa- 
rian rights  therein. — Anaheim  Union  Water 
Co.  V.  FulloT,  150  Cal.  327,  88  Pae.  978. 

c]  The  contiguity  of  land  which  doea  not 
ut  on  the  surface  stream  of  the  river  to 
tbe  underground  flow  or  percolation  of  the 
stream  does  not  carry  with  it  the  right  of 
the  owner  to  divert  water  from  the  sarfaee 
stream  and  transport  it  to  his  land  across 
intervening  land,  to  tbe  injury  of  lands  which 
abut  on  tbe  proper  banks  of  the  snrface 
stream,  even  thongh  sneh  no n abutting  land  is 
within  the  watershed. — Anaheim  Union  Water 
Co.  V.  Puller,  150  Cal.  327,  88  Pae.  978. 

[dl  Land  which  is  not  within  the  water- 
shea  of  the  river  is  not  riparian  thereto,  and 
is  not  entitled,  as  riparian  land,  to  the  nee 
or  benefit  of  the  water  from  the  river,  al- 
though it  may  be  part  of  an  entire  tract 
which  does  extend  to  tbe  river. — Anaheim 
Union  Water  Co.  v.  PuUer,  150  Cal.  327,  89 
Pae.  078. 

I  26.    Nature  of  Blglita  In  OeneiaL 

[a]  A  riparian  owner  has  no  title  in  the 
water  of  A  stream  before  it  reaches  bis  land; 
and  an  owner  of  land  not  abutting  on  a 
lake,  but  only  on  an  outlet  thereof,  through 
which  water  naturally  flows  from  the  lake 
to  his  land  only  in  the  wet  season,  has  no 
riparian  right  in  the  lake  or  in  pools  stand- 
ing above  his  land  from  which  there  is  no 
naturail  flow  to  his  laud  in  the  dry  season; 
and  he  can  convey  no  riparian  right  other 
than  that  which  ne  owns  upon  the  ontlet 
to  the  lake,  when  water  naturaUy  flows  there- 
in. No  one  can  sell  or  convey  to  another 
that  which  he  does  not  own. — Duckworth  v. 
Watsonville  Water  i,  Light  Co.,  ISO  CaL  5Z0, 
89  Pac.  338. 

[b]  A  riparian  right  is  limited  to  the  ripa- 
rian land,  and  begins  only  when  the  water 
reaches  the  riparian  land.  The  riparian 
owner   has  the   right  to  use  the  water   *i   it 


of  for  tbe  irrigation  of  his  abutting  land; 
and  for  the  protection  of  this  right,  begin- 
ning when  the  water  reaches  his  land,  he 
has  the  right  to  insist  that  the  water  above 
bit  land  sball  not  be  pollnted  to  his  injary, 
nor  diminished  by  Other  riparian  owners 
above  so  as  to  deprive  bim  of  his  jost  por- 
tion, and  perhaps,  as  to  other  than  riparian 
owners,  the  right  to  prevent  any  substantial 
diminution  of  the  amoant  of  the  water  which 
naturally  flow  to  his  land. — Duckworth  v. 
Watsonville  Water  &  Light  Co.,  150  Cal.  520, 
89  Pac.  338. 

[c]  A  riparian  proprietor  of  lands  valueless 
for  agricnltnral  purposes,  upon  which  waters 
are  derived,  has  no  right  to  use  sueb  'waters 
for  distribution  to  other  localitiei  beyond 
the  watershed. — Uontecito  Valley  Water  Co. 
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[d]  Tbe  dMliion  made  u  to  the  esieteoee 
of  the  paramoniit  right  of  tbe  eity  and  its 
inhabitants  over  the  rights  of  a  riparian  pro- 
prietor on  the  Log  AngeleE  liver,  herein  in- 
volved and  determiacd  aa  against  the  adverse 
elBim  of  the  riparian  owner  to  the  eontrarj, 
would  be  no  authorit7  in  a  case  which  might 
hereafter  arise,  where  the  question  would 
be  as  to  the  extent  of  plaintiff's  prior  and 
paramount  rjebt. — City  of  Lob  Angeles  v. 
Los  Angeles  Farming  Jb  Hilling  Co.,  152  CaL 
645,  93  Pac.  ece,  1135. 


§  32. 

[a]  If  the  owner  of  a  tract  of  land  abut- 
ting on  a  stream  conveys  to  another  a  non- 
<ontigaoos  part  of  the  traet,  he  thereby  cuts 
off  the  part  conveyed  from  all  participation 
in  the  use  of  the  stream  and  from  riparian 
rights  therein,  unless  the  conveyance  declares 
the  contrary.  Land  thus  severed  from  the 
stream  can  never  regain  the  riparian  right, 
though  subsequently  reconveyed  to  an  abut- 
ting owner. — Anaheim  Union  Water  Co.  v. 
Fuller,  ISO  Cal.  327,  S8  Pae.  B7e. 

[b]  A  riparian  right  is  neither  gained  by 
use  noi  lost  by  disuse;  and  tbe  fact  that 
the  prior  appro pria tor  had  not  used  the  ripa- 
rian right  appurtenant  to  its  land  eannot 
affect  the  right  of  the  owner  thereof  to  have 
his  title  quieted  thereto  as  against  a  subse- 
quent appropnator,  though  such  riparian  right 
does  not  exist  except  for  beneficial  use  upon 
the  land  to  which  it  attaches. — Duckworth  v. 
WatBonville  Water  A  Light  Co.,  ISO  Cal.  320, 
8»  Pac.  336. 

[c]  The  fact  that  an  appropriator  of  water, 
for  several  years  prior  to  tbe  commencement 
by  him  of  an  action  to  restrain  an  unau- 
thorised diversion,  by  reason  of  the  dryness 
of  the  seasons,  had  not  been  able  to  get  as 
much  water  as  theretofore  did  not  destroy 
the  continuity  of  his  use,  nor  deprive  him  of 
the  right  to  use  tbe  amount  formerly  diveited 
in  the  event  that  tbe  flow  of  the  stream 
should  again  furnish  sucb  amount. — Huffner 
V.  aawday,  153  Cal.  86,  94  Pac.  424. 

$  33.    Proceedings    to    DetentUuo,    EstabUab 
and  Protect  Bights. 

[a]  Where  the  water  company,  as  defend- 
ant, did  by  way  of  cross- complaint  allege 
that  it  "is  the  owner  and  entitled  to  tbe 
ezclnsive  use  of  all  the  waters  of  the  lake," 
an  answer  thereto,  denying  that  the  water 
company  is  or  has  been  "the  owner  and  en- 
titled to  the  exclusive  use  of  all  the  waters 
cf  the  lake,"  is  tnaufllcieut  and  constitutes 
an  admission  that  the  water  company  is  en- 
titled to  substantially  all  of  tbe  water. — 
Duckworth  V.  Watsonville  Water  &  Light  Co., 
ISO  Cal.  520,  89  Pac.  338. 

[b]  A  prior  appropriator  who  is  also  a  ripa- 
rian owner  is  entitled  to  a  decree  quieting 
his  title  against  a  subsequent  appropriator 
whose  rights  are  subordinate  thereto. — Dack- 
Torth  V.  Watsonville  Water  ft  Light  Co.,  ISO 
CaL  520,  89  Pae.  338. 


[e]  In  an  aetioo  to  determina  conflicting 
rights  to  the  waters  of  a  stream,  a  riparian 
owner,  who  makes  claim  to  a  portion  of  the 
waters  as  sucb,  must  allege  his  riparian  need 
for  the  use  of  the  waters,  both  aa  to  the 
quantity  of  water  and  amount  of  land  upon 
which  they  are  to  be  employed, — Mooted  to 
Valley  Water  Co.  v.  City  of  Santa  Barbara, 
151  Cal.  377,  90  Pac.  935. 

[d]  When  the  judgment  quiets  tbe  title  of 
tbe  city  as  against  the  adverse  claim  of  the 
riparian  owners,  and  the  facts  alleged  war- 
rant an  injunction  not  specifically  prayed 
for,  it  may  be  granted  under  the  general 
prayer  for  relief;  and  where  it  merely  re- 
strains the  defendant  "from  claiming  or  as- 
serting any  right  to  the  water,  except  in 
■ubordioation  and  subject  to  tbe  paramount 
right  of  tbe  plaintiff,"  it  merely  accords  with 
the  judgment,  and  cannot  be  prejudicial  to 
the  appellant. — City  of  Los  Angeles  v.  Los 
Angeles  Farming  &  MlUing  Co.,  152  Cal.  645, 
93  Pac.  S69,  1135. 

g  34.    Injtmctlm. 

[a]  A  lower  riparian  proprietor  may  enjoin 
an  improper  diversion  of  the  stream  above 
faim  by  nonriperian  owners,  which  operates 
as  a  legal  injury  to  his  rights,  withont  being 
reauired  to  mi^e  any  showing  of  present 
actual  damage.  It  is  sufficient  to  support  the 
injunction  that  the  unlawful  diversion  may 
by  lapse  of  time  grow  into  an  adverse  right. 
Anaheim  Union  Water  Co.  v.  Fuller,  ISO  Cal. 
327,  88  Pae.  978. 

[b]  Id  an  action  by  alleged  riparian  own- 
ers against  other  such  owners  to  enjoin  the 
latter  from  interfering  with  the  plaintiffs 
in  the  diversion  of  the  waters  of  the  stream 
by  means  of  a  particular  ditch,  in  wbiob  the 
evidence  introduced  at  the  trial  was  not 
sufficient  to  enable  the  court  to  intelligently 
determine  the  relative  rights  of  the  parties 
before  the  court  as  riparian  owners  in  the 
waters  of  the  stream,  it  is  proper  for  tbe 
court  to  determine  that  all  the  parties  were 
riparian  owners,  and  to  make  its  decree  ac- 
cordingly, and  to  leave  the  question  of  the 
proportions  of  tbe  water  to  which  each  is 
entitled  to  future  determination. — Strong  t. 
Baldwin,  154  Cal.  150,  129  Am.  St.  Bep.  149, 
97  Pae.  178. 

B.    OBSTBUCnON  AND  DETENTION. 
§  3S.    Blgbta  to  Natoial  Fltrw  of  Btzeam. 

[a]  An  owner  of  riparian  land  abutting  on 
a  stream  below  the  junction  of  two  or  more 
of  its  branches,  has  tbe  right  to  prevent  in- 
jurious interference  with  the  flow  of  the  water 
in  either  branch  above  the  junction, — Ver- 
dugo  Canyon  Water  Co.  v.  Verdugo,  152  C«L 
055,  93  Pac.  1021. 

D.    DIVERSION. 
1.    In  General. 
S  47.    Bights  aa  to  QnaatitT  of  Watn. 

[a]  The  diversion  of  water  from  the  upper 
portion  of  a  stream,  the  natural  effect  of 
which  U  to  prevent  or  diminiah  th«  saturatloit 
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ff  tlie  land^  b«d  naderlj'iiig  the  ■tream  and 
thereby  mBteTi8ll}r  postpoDe  the  time  when 
■  eurf&ee  flow  would  come  to  the  lanclt  of 
a  lower  appropriator,  U  a  materUl  injury  to 
Bueh  lands. — Unffner  v.  Sawdaj,  1B3  Cal.  S6, 
94  Pse.  424. 

§  48.    Bi^t  to  DlTot  Watn  and  Zd»1>UltT 
for  Dlvenion. 

[a]  In  an  action  commenced  in  the  year 
1900,  involving  the  respective  right*  of  the 
plaintifF  and  the  defendaotB  to  the  waters 
of  the  Buaan  river,  in  Luien  county,  held, 
tliat  two  certain  prior  decreet  rendered  by 
the  superior  court,  in  the  years  lSd3  and 
1S9B,  in  actions  in  which  the  present  parties 
were  joined,  were  determinative  of  their  pres- 
ent rights,  and  that  under  such  deereea  the 
defendaotB  had  the  right,  during  the  period 
from  June  EOth  to  August  l«t  of  each  year, 
to  exclude,  if  they  saw  fit,  the  waters  of  the 
Snsan  river  from  entering  the  so-called  Big 
■lough  and  thence  passing  down  it  to  the 
plaintiff's  land  through  the  so-called  Hartson 
slough.— Hartson  v.  Dill,  ISl  Cal.  137,  90 
Pac.  530. 

[b]  An  appropriator  of  the  waters  of  a 
natural  main  stream  has  the  right  to  conduct 
such  waters  to  a  point  on  a  lower  branch 
of  the  stream,  and  there  permit  it  to  flow 
down  the  natural  ehannel  of  the  branch  to 
its  point  of  diversion  on  such  branch.  And 
where  it  appears  from  the  evidence  that  more 
water  was  so  turned  into  the  branch  than 
was  taken  ont  at  such  point  of  diversion, 
and  that  this  was  done  in  order  to  preserve 
the  w'ater  for  ns«  at  that  point,  as  against 
other  lower  owners  and  appropriators,  it  can- 
not be  said  that  the  diversion  was  a  mere 
appropriation  of  the  natural  waters  flowing 
down  the  branch. — Wutchumna  Water  Co.  v, 
Pogue,  151  Cal.  105,  90  Pac.  368. 

[c]  A  riparian  owner,  as  such,  is  not  en- 
titled to  divert  the  waters  of  a  natural  stream 
from  bis  riparian  lands  and  sell  and  dispose 
of  it  for  use  on  uonriparian  lands. — Wut- 
ebumna  Water  Co.  v.  Pogue,  151  Cal.  105,  90 
Pac.   362. 

2.     Actions. 
RIGHT  TO  INJDNCTIOM  AND  QSODNDS  TBEBB- 

FOB,   I  62. 
.^—  DEPENaES,    I  05. 
-^  PLEADINQ,    I  SI. 

TRIAL,  i  89. 

DECREE,   I  TO. 

§  62.  Blglit  to  Injunction  and  Ctronnds  There- 
for. 
[a]  The  right  of  a  riparian  proprietor  to 
restrain  the  diversion  by  others  than  riparian 
owners  of  water  which  would,  if  nndisturbed, 
flow  past  bis  lands  does  not  rest  upon  the 
extent  to  which  he  has  used  the  water,  nor 
upon  the  injary  which  might  be  done  to  his 

S resent  use.  Even  if  a  riparian  proprietor 
as  never  made  any  nse  of  the  water  flow- 
ing past  his  land,  be  has  the  right  to  have 
it  continue  in  its  customary  flow,  subject  tO 
such  diminution  as  might  result  from  reason- 
able use  by  other  riparian  proprietors.  This 
ia  a  right  of  property,  a  part  and  parcel  of 


the  land  itself,  and  the  riparian  proprietor 

is  entitled  to  have  restrsided  any  act  which 
would  infringe  upon  such  right. — Huffuer  v. 
Sawday,  ISS  Cal.  B6,  94  Pac.  424. 

[b]  One  entitled  to  a  water-right  in  a  stresirQ 
which  is  baaed  upon  prior  appropriation  and 
use  cannot  restrain  a  diversion  of  the  waters 
of  the  stream  without  showing  that  the  di- 
version wouJd  diminish  the  flow  of  water 
which  he  had  been  receiving  for  nse. — Hnff- 
ner  v.  Bawday,  153  Cal.  66,  9i  Pac.  424. 

[e]  An  owner  of  upper  land  haa  an  ease- 
ment over  the  lower  adjacent  land  to  dis- 
charge surface  water  as  it  is  accustomed 
naturally  to  flow  in  a  defluite  channel,  which 
is  the  result  of  natural  causes,  or  artificial 
aid  of  natural  causes,  which  does  not  in- 
juriously affect  the  adjacent  land,  and  may 
enjoin  interference  with  the  natural  flow  of 
the  water  in  such  definite  channel  by  the 
owner  of  the  adjacent  land. — Cederbnrg  v. 
Dutra,  3  Cal.  App.  572,  S6  Pac.  838. 

[d]  The  lower  owners  are  entitled  to  main- 
tain a  soit  to  obtain  a  judgment  restraining 
the  upper  owner  from  diverting  all  of  the 
waters  of  the  stream  for  irrigating  his  Isnit 
riparian  to  the  stream. — Sogers  v.  Overacker, 
4  Cal.  App.  333,  87  Pac.  1107. 

§  85.    . DefeiiMS. 

[a]  Where  the  contracting  party  baa  trans- 
ferred the  legal  title,  and  his  vendee  seeks 
to  enjoin  the  equitable  owners  from  the  use 
of  any  part  of  the  water,  it  is  essential  to 
an  equitable  defense  to  plead  and  prove 
that  the  purchaser  took  with  actual  or  con- 
structive notice  of  the  equitable  right  of 
the  defendants  resting  upon  the  parol  agree- 
ment; and  for  want  of  a  proper  defense  and 
flnding  upon  that  subject  a  judgment  for  the 
defendants  must  be  reversed. — ChnrehiU  r. 
Buasell,  14S  Cal.  1,  S2  Pac.  440. 

§  67.    Pleading. 

[a]  If  it  be  conceded  that  a  riparian  owner 
has  the  right  to  go  upon  the  land  of  an  up- 
per or  opposite  riparian  proprietor,  and  to 
cut  down  willows  and  brash  bordering  on  the 
stream,  in  order  to  prevent  the  collection  ot 
driftwood  thereon,  which  would  obstruct  the 
channel  of  the  stream,  and  divert  the  water 
from  his  land  to  his  dams^e,  the  facts  giv- 
ing him  such  right  constituted  affirmative 
matter,  which  most  be  pleaded  by  him,  when 
sued  to  restrain  such  action  as  waate;  and 
where  he  failed  to  plead  it,  and  merely  took 
issue  upon  averments  of  the  complaint,  which 
the  court  found  against  him,  such  affirma- 
tive matter  cannot  be  considered. — Hatton  v. 
Oregg,  4  Cal.  App.  B42,  88  Pac.  594. 

§  60.    TrlaL 

[a]  Where  all  the  features  and  character- 
istics of  a  watercourse  clearly  appear,  and 
findings  as  to  the  watercourse  and  its  natural 
adaptation  for  drainage  of  riparian  land  are 
supported  "by  the  evidence,  and  are  sufficient 
to  support  the  ju^^ment  for  plaintiff,  it  is 
immaterial  whether  a  flnding  that  a  ditch 
cut  by  plaintiff  (which  had  for  its  object 
to  shorten  the  flow  of  water  into  the  water' 
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coursa)   was  in  adTetse  sm  for  more   than 

the  statutory  period  was  or  was  not  euitained 
by  the  evidence. — Cedarburg  t.  Dutra,  3  CaJ. 
App.  572,  86  Pac.  83S. 

[b]  Where  the  complaint  of  the  lower  own- 
«t8  alleged  no  priority  of  user  of  the  waters 
for  domestic  purposes  over  the  defendant,  the 
failure  of  the  conit  to  find  upon  allegations 
of  the  upper  owner  in  his  answer  "that  it 
is  neeessaiy  for  defendant  to  use  said  waters 
on  said  land  in  order  to  keep  the  alfalfa 
growing  on  said  irrigated  tract  alive,  and  if 
said  water  ia  not  nsed  to  a  reasonable  ex- 
tent on  said  lands  great  and  irreparable  in- 
jury wlU  result  to  the  defendant  thereby," 
was  not  error, — Rogers  v,  Overacker,  4  Cal. 
App.   333,   87   Pae.   1107. 

[c]  The  plaintiffs  having  an  equal  right  to 
take  the  water,  and  it  being  admitted  that 
at  times  there  is  abundance  of  water  flow- 
ing in  the  creek  to  supply  their  wants  and 
tboee  of  the  defendant  for  Irrigating  his  al- 
falfa, it  becomes  necessary  to  know  just  how 
much  water  must  flow  down  the  creek  to 
plaintiffs'  lands,  for  they  ate  entitled  to  just 
so  much  and  the  defendant  to  so  much. — Bog- 
ers  V.  Overacker,  4  Cal.  App.  333,  87  Pac 
1107. 

§  70.    Il«ci««. 

[a]  In  an  action  to  enjoin  the  diversion  of 
water  from  plaintiff's  ditch,  where  the  find- 
ings establish  a  perfect  and  complete  pre- 
scriptive right  in  defendants  to  divert  the 
water  in  controversy,  which  is  not  found  to 
have  been  exercised  under  any  condition  as 
to  notice,  the  court  had  no  authority',  in  its 
conclusions  of  law  and  judgment,  to  require 
the  defendants  to  give  notice  to  the  plain- 
tiff, as  a  condition  of  the  exercise  of  the 
future  enjoyment  of  their  prescriptive  right. 
Wutchumna  Water  Co.  v.  Bagle,  148  Cal. 
7SS,  84  Pac  162. 

[b]  In  an  et^uitable  action  to  enjoin  the  un- 
lawful diversion  of  water  from  the  person 
lawfully  entitled  thereto,  the  court  has  power, 
by  its  judgment,  to  direct  the  wrongful  di- 
verter  to  restore  the  water  to  tbe  owner  at 
a  particular  place  where  its  restoration  would 
be  beneficial  to  him,  rather  than  at  another 
place  where  its  restoration  would  be  with- 
out beneflt. — Montecito  Valley  Water  Co.  v. 
City  of  SanU  Barbara,  151  Cal.  377,  90  Pac. 
935. 

[c]  Defendants  who  have  been  enjoined  at 
the  instance  of  riparian  proprietors  and  ap- 
propriators  from  diverting  any  of  the  waters 
of  a  stream  cannot  complain  of  the  judg- 
ment, which  was  otherwise  correctly  ren- 
dered, merely  becaose  it  did  not  specifically 
reserve  to  them  a  right  to  the  flood  waters 
of  the  stream,  when  no  such  right  was  as- 
■erted  in  their  answer. — HufFuer  v.  Sawday, 
153  Cal.  86,  94  Pac  424. 

[d]  A  decree  enjoining  the  unlawful  diver- 
flion  of  the  waters  of  a  stream  at  the  in- 
stance of  lower  riparian  proprietors  and  ap- 
propriators  is  not  erroneous  in  failing  to  per- 
mit the  diversion  on  condition  that  the  water 
was  returned  to  the  stream  above  the  plain- 
tiff'* luid  nndiminiahed  in  its  natural  flow, 


when  there  is  evidence  showing  that  such  S 

return  would  have  been  a  physical  impossi- 
bility.—Hnffner  T.  Sawday,  153  Cat.  66,  04 
Pae.  424. 

[e]  A  judgment  which  enjoins  the  defend- 
ant from  diverting  such  waters  "for  the  pur- 
pose of  irrigation  at  such  times  or  in  such 
quantity  or  amount  or  in  such  manner  as  . 
will  prevent  the  waters  of  said  Conn  creek 
from  flowing  to  and  upon  the  riparian  lands 
of  plaintiffs  ...  in  a  sufficient  quantity  to 
snpply  plaintiffs  with  fresh  water  for  their 
natural  wants  and  usual  domestic  purposes, 
including  the  watering  of  livestock,"  etc.,  is 
not  a  judgment  that  informs  either  plaintiff 
or  de'endant  just  what  to  do,  and  is  fatally 
uncertain,  in  not  adjndicating  the  rights  of 
the  parties  or  determining  what  amount  is 
due  to  the  plaintiffs. — Rogers  v.  Overacker, 
4  Cal.  App.  333,  S7  Pac  1107. 

E.    BED  AND  BANKS  OP  STBEAM, 
§  74.    To  Vftuim  Accretion  Belongs. 

fa]  Accretions  from  private  land  on  the 
bank  of  a  river  by  which  it  is  bounded  be- 
long to  the  owner  of  the  land;  but  land 
formed  by  accretions  from  an  islaud  in  the 
center  of  the  river  toward  such  bank,  and 
yet  leaving  a  depression  or  slough  which  di- 
vides the  island  from  the  mainland,  is  the 
property  of  the  state. — Glassell  v.  Hansen,  149 
Cal.  511,  87  Pac  200. 


APPKOPBIATIOM  AND  PRiaOBIPTlON  OP  WA- 
TER, I  ss. 

KATUBE  AND  EXTENT  OP  BIQHT  TO  D8B  OP, 
(89. 

ESTOPPEL  TO  ASSERT  RIGHTS,   I  Bett. 

BIOHT  TO  DIVERT  WATERS.   I  SI. 

OBSTRUOTION   OB  DIVIRaiON,    {  93. 

INTERRUPTION    AND    DIMINUTION    OP    FLOW, 


PROTECTION    OP    BIQHT8    IN    PEBOOLATlNCt 

WATERS,    I  fl«. 
ACTIONS,    I  95. 
INJONCTION,   1  9fl. 
PDKISHUENT  FOR  WASTE,  l9S1i. 

§  84.    TlUe  to  Percolating  Waters. 

[a]  The  fact  that  the  defendants'  tunnel 
had  its  commencement  on,  and  partly  ran 
through,  the  land  of  the  plaintiff  until  it 
reached  the  source  of  water  supply  on  tbe 
defendants'  lands,  and  that  the  waters  there 
developed  were  conducted  by  the  defendants 
throngh  such  tunnel,  does  not  make  plaintiff 
the  owner  of  the  waters  developed  on  the 
defendants'  lands,  notwithstanding  the  de- 
fendants may  have  been  trespassers  in  so 
constructing  and  maintaining  the  tunnel. — ■ 
Cohen  V.  La  Canada  Land  ft  Water  Co.,  151 
Cal.  eSO,  91  Pac.  584. 

[b]  The  rights  of  riparian  owners  to  sur- 
face streams  in  a  canyon  and  to  underground 
flow  therein,  as  part  of  the-  riparian  lan^ 
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are  not  diaoged  b«  to  character  hy  a  parti- 
tion decree,  dividing  and  apportioning  the 
pre-exiitent  rights  and  estates  in  severalt^r 
to  each  tract,  and  assigning  an  eaat-aida 
stream  to  one  tract,  and  apportioning  a  west- 
side  itream  and  a.ny  surplDt  flonins  in  tbe 
east-ride  stream,  amoDg  the  owners  of  a  lower 
tract,  subdivided  into  smaller  tracts,  by  giv- 
ing to  each  in  common  a  certain  number  of 
undivided  sliarea  of  the  whole. — Verdogo  Can- 

Sin  Water  Co.  v.  Vcrdugo,  1S2  Cal.  6SS,  93 
ae.  1021. 

§  87.    Water  Flowing  la  Defined  Okanneli. 

[a]  Where  the  plaintiffs,  as  lower  riparian 
owners,  in  common,  are  entitled  to  all  of  the 
surplus  anderflow  of  both  streams,  both  of 
whicb  are  riparian  to  the  lands  of  the  upper 
owners,  it  is  immaterial  to  the  determiaa- 
tiOQ  of  the  eontroversj  whether  there  is  or 
is  not  a  natural  division  in  the  underflow 
of  tlie  two  streams. — Verdugo  Canjon  Water 
Co.  V.  Verdugo,  152  Cal.  655,  83  Pac.  1021. 


[a]  Anr  surplus  of  the  nndergroand  flow, 
not  necessary  to  the  support  of  the  surface 
flow,  is  riparian,  and  ma;  be  appropriated 
to  beneflcial  use  by  each  riparian  owner,  un- 
der the  law  of  riparian  rights.  The  relative 
rights  of  the  parties  as  to  such  surplus  must 
be  determined  by  that  law  alone,  without  aid 
from  the  partition  decree,  which  is  silent  as 
to  underflow.  Under  tbe  circumstances  ap- 
pearing in  this  case,  the  whole  flow  is  to  be 
regarded  as  one  stream  for  the  purpose  of 
determining  rights  to  its  use,  and  each  ripa- 
rian owner  is  entitled  to  his  share  of  the 
entire  flow;  bat  cannot,  by  extracting  the 
underflow,  diminish  either  surface  stream  to 
the  injury  of  any  person  entitled  to  it. — 
Verdugo  Canyon  Water  Co.  v.  Verdugo,  152 
Cal.  655,  93  Pae.  1021. 

[b]  As  between  an  appropriator  of  percolat- 
ing water  for  use  on  distant  land,  and  an 
owner  of  land  overlying  the  water-bearing 
strata,  who  was  using  the  water  on  his  land 
before  the  attempt  to  appropriate,  the  rights 
of  the  overlying  land  owner  are  paramount. 
Such  rights,  however,  extend  only  to  the 
quantity  of   water  that  is   necessary  for 


§  89.    Hattue  and  Extent  of  Blgtit  of  Vw 
of, 

[a]  Id  making  the  partition  of  Buch  surface 
streams,  the  right  to  the  use  thereof,  which 
previously  attached  to  the  entire  land,  was 
completely  severed  from  the  other  parts 
thereof  and  transferred  to  tbe  laud  to  whicb 
water  was  assigned. — Verdugo  Canyon  Water 
Co.  V.  Verdugo,  152  Cal.  655,  93  Pac.  1021. 

[b]  The  effect  of  the  partition  decree  on 
the  right  of  each  riparian  owner  to  surplus 
water  upon  the  tract  was  to  cut  off  from 
this  right  all  lands  of  tbe  ranch  set  off  to 
the  different  parties  in  severalty,  except  those 
traeta  wliich   extended   to  some   portion   of 


the  underground  flow,  but  otherwise  the  right 
to  the  surplus  was  not  affected  by  the  de- 
cree.— Verdugo  Canyon  Water  Co.  v.  Verdoga, 
152  Cal.  655,  93  Fac.  1021. 

[o]  The  only  just  method  of  adjusting  the 
rights  of  tbe  riparian  owners  in  the  surplus 
of  the  underflow,  is  to  ascertain,  as  near  as 
may  be,  the  total  average  amount  available 
for  this  use,  and  the  amount  required  by 
each  party,  when  used  as  economically  and 
sparingly  as  may  be  ressonaby  possible,  and 
Upon  this  basis  apportion  to  each  his  doe 
share,  taking  into  account  all  surplus  waters 
developed  on  either  stream,  and  giving  to 
each  riparian  owner  a  fixed  proportion  of 
the  whole  underflow, — Verdngo  Canyon  Water 
Co.  v.  Verdugo,  152  Cal.  655,  93  Pae.  1021. 

[d]  As  against  the  owners  of  sucb  over- 
lying lands,  either  those  who  have  used  the 
water  on  their  lands  before  tbe  attempt  to 
appropriate,  or  those  who  have  not  previ- 
ously used  it,  but  who  claim  the  right  after- 
ward to  do  so,  tbe  appropriator  for  use  on 
distant  land  has  the  right  to  any  surplus 
that  may  exist.  If  the  adjoining  overlying 
owner  does  not  use  the  water,  the  appropria- 
tor may  take  all  the  regular  supply  to  distant 
land  until  such  land  owner  is  prepared  to  use 
it  and  begins  to  do  so. — Bsrr  v.  Mac  lay 
Kaneho  Water  Co.,  164  Cal.  428,  98  Pae.  2eO. 

[el  Different  owners  of  separate  tracts  of 
land,  situated  over  common  strata  of  per- 
colating water,  may,  each  upon  his  own 
lands,  take  by  means  of  wells  and  pumps 
from  the  common  strata,  such  quantity  of 
water  as  may  be  reasonably  necessary  for 
beneficial  use  upon  his  land,  or  bis  reason- 
able proportion  of  such  water,  if  there  is 
not  enough  for  all;  but  one  cannot,  to  tbe 
injury  of  the  other,  take  sack  waters  fron 
tbe  strata  and  conduct  it  to  distant  lands 
not  situated  over  the  same  water-bearing 
strata. — Burr  v.  Maelay  Eancho  Water  Co. 
154  Cal.  428,  98  Pae.  260. 

[f]  After  an  appropriator  of  water  from  a 
common  water-bearing  strata  has  begun  to 
take  water  therefrom  to  distant  lauds  not 
situated  over  the  strata,  for  use  on  sucb  dis- 
tant lands,  tbe  owner  of  other  overlying  land 
upon  which  be  has  never  used  the  water, 
may  invoke  the  aid  of  a  court  of  equity  to 
protect  him  in  his  right  to  thereafter  use 
such  water  on  his  land,  and  thus  prevent  the 
appropriator  from  defeating  his  right,  or  ac- 
quiring a  paramount  right  by  adverse  use, 
or  by  lapse  of  time.  Such  an  appropriation 
for  distant  lands  is  subject  to  the  reason- 
able use  of  the  water  on  lands  overlying  th* 
supply,  particularly  in  the  ease  of  persons 
who  have  acquired  the  lands  because  of  these 
natural  advantages. — Burr  v.  Haclay  Baneko 
Water  Co.,  154  Cal.  428,  98  Pac.  260. 

[g]  Conceding  that  the  word  "artesian." 
as  used  in  sucb  reservation,  refers  to  under- 
ground water  which,  by  reason  of  pressure, 
will  rise  above  its  natural  level,  though  not 
to  tbe  surface  of  the  ground,  when  the  stra- 
tum in  which  it  lies  is  pierced  by  a  well, 
the  reservation  does  not  restrict  the  right 
of  tbe  grantee  to  take  such  water  from  the 
nndergroand  strata  and  use  It  on  kia  land 
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■itDated  orer  the  ttrsta. — Ban  t.  HaelaT' 
Raoeho  Vfttti  Co.,  IM  Cal.  42S,  9S  Fae.  260. 

[h]  A  finding  tbat  none  of  the  parties  hal 
ever  taken  or  naed  more  water  than  waa  rea- 
■onably  □ecessarj'  for  the  proper  inigation 
of  hii  land,  and  that  none  has  had  enough 
for  that  purpose,  does  not  show  a  juatiflea- 
tion  for  tach  use.  Necewitr  it  not  the  eole 
measure  of  comparative  right  in  such  eaiea. 
Verdugo  Canjon  Water  Co.  v.  Verdugo  152 
Cal.  655,  93  Pac.  1021. 

S  BSVi.    Eitoppel  to  Assert  Bights. 

[a]  The  eonrt  properly  held  that  one  of  the 
defend  ants- reEpon  dent  was  not  estopped  bj  a 
waiver  of  his  riparian  rights,  given  under  a 
mistake  of  fact. — Verdugo  Canyon  Water  Co. 
V.  Verdugo,  152  Cal.  655,  93  Pac.  1021. 

[b]  The  mere  fact  that  the  defendants  ex- 
pended money  in  sinking  the  wells  and  pat- 
ting in  the  pomps,  each  upon  his  own  land, 
with  the  knowledge  of  the  plaintiffs,  and 
without  objection  by  them,  creates  no  estop- 
pel. A  mere  passive  acquiescence,  where  one 
IS  in  no  duty  to  speak,  does  not  raise  an 
estoppel. — Verdugo  Canyon  Water  Co.  *. 
Verdugo,  1S2  Cal.  655,  93  Pac.  1021. 

[e]  The  estoppel  of  the  defendant  as  ■  ten- 
ant in  common  does  not  apply  to  his  ripa- 
rian rights  to  take  by  use  of  pumps  in  the 
canyon  above,  bis  reasonable  share  of  the 
underflow  of  the  canyon  for  use  on  his  own 
lands  on  the  npper  tract,  to  the  full  extent 
of  the  share  due  to  such  lands. — Verdugo  Can- 
yon Water  Co,  v.  Verdugo,  152  Cal.  655,  93 
Pac.  1021. 

[d]  Eeld,  tbat  the  facts  shown  by  the  evi- 
dence, and  the  facta  established  by  other 
findings,  are  inconsistent  with,  and  cannot 
support,  a  finding  that  the  plaintiffs  were 
estopped  from  questioning  the  rights  of  the 
defendants  to  the  water  appropriated  by 
them,  in  the  wells  sank  on  their  own  lands, 
at  their  expense,  it  not  appearing  that  either 
of  the  defendants  was  induced  to  put  down 
his  well  by  any  act,  word,  or  encouragement 
of  the  plaintiffs,  or  relied  upon  their  silence 
as  evidence  of  bis  own  claim  of  right  to 
sink  such  well- — Verdugo  Canyon  Water  Co. 
T.  Verdngo,  152  Cal.  655,  93  Pac.  1021. 

§  91.    Bight  to  DlTert  Waten. 

[a]  While  the  waters  of  a  stream  or  per- 
colating waters  cannot  be  taken  away  froni 
the  lands  on  which  they  flow,  or  from  lands 
upon  which  they  are  found,  for  use  elee- 
wbere,  if  the  result  of  such  taking  wonld  be 


the  taking  and  use  elsewhere  of  the  waters, 
DO  limitations  should  be  placed  npon  the  right 
of  one  developing  them  as  to  their  ase. — 
Cohen  v.  La  Canada  Land  &  Water  Co.,  151 
Cal.  680,  91  Pac.  584. 

[b]  A  grantee  of  different  lots  of  land  hold- 
ing under  separate  deeds,  eaeh  containing 
reservstion  of  artesian  water,  woold  not  have 
the  right  to  take  water  situated  under  one 
of  his  lots,  for  use  on  another  lot  not  situ- 
ated above  the  underground  water.  Where, 
hawarer,  all  the  lots  are  situated  abova  the 


underground  water,  each  lot  is  entitled  to 
sufficient  water  from  the  basin  for  the  neces- 
sary use  thereon,  and  the  taking  of  water  for 
all  the  lots  by  means  of  wells  on  one  lot, 
instead  of  from  wells  on  each  lot,  wonld  be 
a  mere  technical  and  wholly  unsubstantial 
departure  from  the  terma  of  the  reservation, 
unless  some  special  injury  results  from  the 
location  of  the  respective  wells. — Burr  v.  Mac- 
lay  Baneho  Water  Co.,  154  Cal.  42S,  96  Pac. 


§  92.    ObstniGtIon  or  Direndon. 

[a]  The  continued  presence  in  the  soil,  sand, 
and  gravel  composing  the  bed  of  the  stream 
of  a  sufficient  quantity  of  water  to  supply 
and  support  the  surface  streams  in  their 
natural  state,  is  essential  to  their  existence 
and  preservation,  and  the  parties  have  as 
clear  a  right  to  have  this  quantity  remain 
underground  for  that  purpose  as  they  have 
to  the  stream  npon  the  surface;  and  neither 
party  should  be  permitted  to  decrease  this 
necessary  quantity  of  underground  water  to 
the  depletion  of  the  surface  streams  and  the 
injury  of  those  to  whom  it  has  been  assigned. 
Verdugo  Canyon  Water  Co.  v.  Verdugo,  152 
Cal.  655,  93  Pac.  1021. 

S  93.  Intarrnptlon  and  DiinlDtitton  of  Flow. 
[a]  Although  there  is  upon  the  surface  an 
apparent  natural  separation  between  the  sur- 
face streams  yet  where  explorations  in  the 
canyon  beneath  the  snrface  have  found  the 
material  to  be  practically  homogeneous  and 
equally  permeable  throughout,  it  eannot  be 
assumed,  in  the  absence  of  a  finding  and  of 
evidence  to  that  effect,  that  the  separation 
is  so  complete  that  the  pumping  of  under- 
ground  water  from  one  stream  will  not  af- 
fect the  flow  of  the  other. — Verdugo  Canyon 
Water  Co.  T.  Verdugo,  152  CaL  65S,  93  Pac. 
1021. 

$  91.    Frotactlon   of  Btghta  In   Percolatoig 
Waters. 

[a]  In  controversies  between  the  owners  of 
such  overlying  lands,  and  an  appropriator  of 
the  water  for  use  on  distant  lands,  the  court 
has  the  power  to  make  reasonable  regulations 
for  the  use  of  the  water  by  the  respective 
parties,  fixing  the  times  when  eaeh  may  take 
It  and  the  quantity  to  be  taken,  provided 
they  be  adequate  to  protect  the  person  hav- 
ing the  paramount  right  in  the  substantial 
enjoyment  of  that  right  and  to  prevent  its 
ultimate  destruction.  In  the  present  case 
the  judgment  Is  directed  to  be  modified  in 
accordance  with  these  rules. — Burr  v.  Maelay 
Baneho  Water  Co.,  154  Cal.  128,  98  Pas.  260. 

§  95.    AcUona. 

ia]  In  an  action  to  restrain  the  diversion 
certain  waters  of  which  the  plaintiff 
claimed  to  be  the  owner,  and  for  damages, 
the  evidence,  being  conflicting,  is  held  suf- 
fleient  to  sustain  the  findings  to  the  effect 
that  the  water  developed  by  the  tuunele  of 
the  defendants,  and  thence  diverted  b^  them, 
were  not  waters  to  which  the  plaintiff  had 
any  right  either  as  an  appropriator  or  aa  k 
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[b]  A  finding  that  the  court  coald  not  dis- 
eover  from  the  evidence  whether  or  not  a 
well  sunk  on  the  npper  tract  diisctlj  over 
the  weBt  itTeam,  eitTftcting  thirty-five  min- 
er's iucbea,  thereby  affected  the  fiow  of  the 
Eurfaee  water  or  of  the  ncderQow  to  which 
plaintiSa  were  entitled,  if  intended  as 
ing  that  the  flow  of  the  water  was  nnaf- 
fected  thereby,  in  against  the  evideoee,  aod 
if  intended  to  declare  that  a  finding  is  ~~ 
cased  bj  the  want  of  evidence,  it  ii 
warranted. — Verdugo  Canyon  Water  Co, 
Tordugo,  152  Cal.  855,  93  Pae.  1021. 

[c]  If  the  taking  of  the  water  by  the  de- 
fendants is  a  nron^ul  taking  of  that  whicb 
belongs  to  the  plaintiffs,  and  is  of  a  snb- 
stantial  quantity,  and  causes  tbem  substan- 
tial injury,  the  court  Is  not  excused  from 
making  any  finding  on  the  subject  by  the 
fact  that  the  evidence  is  indefinite  as  to  the 
exact  quantity  taken,  or  the  exact  amount 
of  the  injury. — Verdugo  Canyon  Water  Co. 
T.  Verdugo,  ISZ  Cal.  635,  93  Pac.  1021. 

[d]  It  was  error  for  the  court  not  to  find 
specifically  whether  or  not  the  amount  of 
water  pumped  by  each  party  was  the  pro- 
portion of  the  underground  fiow  to  which 
such  party  was  entitled,  or  whether  or  not 
any  of  that  pumped  on  the  land  above  con- 
stituted part  of  the  water  to  the  flow  of  which 
the  land  below  was  entitled,  or  not  to  at- 
tempt to  fix  the  comparative  rights  of  the 
parties  to  the  surface  and  underground  flow, 
or  to  the  surplus  flow. — Verdugo  Canyon 
Water  Co.  v.  Verdugo,  1S2  Cal.  665,  93  I'ac 
1021. 

f  96.    Injunction. 

[a]  Where  the  interests  of  the  public  are 
involved,  and  the  court  can  arrive  in  terms 
of  money  at  the  loss  which  a  plaintiff  has 
sustained,  an  absolute  injunction  should  not 
be  granted,  but  only  a  conditional  injunc- 
tion upon  the  failure   of   defendant   to  make 

Kod  the  damage  resulting  from  the  worlc 
such  case  the  action  is  not  one  of  con- 
demnation; bnt  the  defendant  would  be  held 
to  be  in  effect  damaging  private  property 
without  just  compensation  first  made  to  the 
owner,  and,  failing  to  make  such  compensa- 
tion, should  be  enjoined  from  further  dam- 
age.— Newport  v.  Temescal  Water  Co.,  148 
Cal.  531,  87  Pac.  372. 

[b]  When  a  water  company  engaged  in  the 
supply  of  water  for  public  use,  had  purchased 
a  large  acreage  in  a  valley,  and  pumped 
water  from  underlying  saturated  gravels 
therein,  and  had  expended  nearly  a  million 
dollars  in  collecting  and  husbanding  the 
water,  and  delivering  it  to  consumers,  and  the 
owners  of  other  lands  sought  an  absolute  in- 
junction (without  seeking  pecuniary  compen- 
sation) to  prevent  all  the  acts  of  the  water 
company,  and  the  court  found,  upon  suffi- 
cient evidence,  that  a  plaintiff  owning  land 
in  another  valley  had  not  been  injured  there- 
by, and  that  the  plaintiffs  having  other  lands 
in  the  same  valley  had  been  injured  only 
slightly  by   the  acts  of  the  defendant,  the 


absolute  injunction  sought  wai  properly  re- 
fused, and  a  judgment  for  the  water  eompanj 
must  be  affirmed. — Newport  t.  Temescal 
Water  Co.,  149  Cal.  S3I,  87  Pac.  372. 

[c]  In  an  action  to  restrain  injorioaa  diver- 
sions of  the  underground  flow  by  pnmpLng 
plants  installed  by  the  defendants,  under 
claim  of  exclusive  right  so  to  do,  it  was  error 
in  the  court,  in  its  findings,  to  designate  on 
the  surface  of  the  ground  a  boundary  line 
separating  the  two  supposed  underground 
streams,  and  enforcing  rights  upon  thb  theory 
arbitrarily,  and  without  any  evidence  to  show 
that  there  is  any  difference  in  the  material 
of  the  bed  of  the  canyon  corresponding  to 
such  line,  or  anything  therein  that  could  thus 
divide  or  separate  the  underflow.— -Verdugo 
Canyon  Water  Co.  v.  Verdugo,  152  Cal.  S55, 
93  Pac.  1021. 

[d]  Laches  rest  upon  the  fact  that  long 
delay  and  change  of  rights,  deemed  aaaented 
to,  makes  it  inequitable  to  enforce  the  claim. 
Held,  that  under  the  facts  of  the  case,  no 
such  laches  were  shown  as  make  it  inequitable 
to  protect  the  rights  of  the  plaintiffs  by  in- 
junction.— Verdugo  Canyon  Water  Co.  v.  Ver- 
dugo, 152  Cal.  655,  93  Pac  lOSl. 

[e]  In  order  to  support  an  injunction,  it 
is  sot  neoeesary  that  the  plaintiffs  should 
be  able  to  prove  the  extent  of  their  injury 
from  the  wells  sunk  by  the  defendants  with 
absolute  precision. — Verdugo  Canyon  Wat«r 
Co.  v.  Verdugo,  152  Cal.  655,  93  Pac  102L 

§  96yt-    Pnnishment  for  Waste. 

[a]  The  ownership  of  water  in  an  artesian 
belt  is  in  that  portion  of  the  public  who  ma^ 
own  the  surface  of  the  soil  therein,  and  u 
subject  to  a  reasonable  use  only  by  an  owner 
interested  therein.  Whenever  a  land  owner 
exceeds  a  reasonable  nse,  and  wastes  the 
water,  he  obstructs  the  free  enjoyment  of  the 
property  of  others,  and  commits  a  pnblie 
nuisance.  Legislation  in  relation  thereto  af- 
fects the  public  welfare,  and  is  referable  to 
the  police  power  of  the  state. — Ex  part* 
Elam,  e  CaL  App.  233,  91  Pac  811. 
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S  108.    Ohancter  and  ElMnanta  of  Pnscrip- 
ttoa. 

[a]  One  party  may  acquire  B  distinct  pre- 
Bcriptive  rigbt  to  maintain  and  qh  a  ditch 
acroM  the  land  of  another  for  the  purpoae 
of  eoDvejing  a  limited  quantity  of^  water 
therein  for  the  irrigation  of  hia  land,  while 
Bt  the  eame  time  the  owaers  of  the  land  on 
which  the  ditch  is  situated  may  acquire  a 
separate  and  distinct  prescriptive  right  to 
use  the  same  ditch  for  the  purpose  of  ron- 
V eying  another  limited  quantity  of  water  for 
the  irrigation  of  their  own  land  from  a  point 
thereon  where  ehecke  end  a  side  ditch  have 
been  maintained  by  them  for  the  prescriptive 
period. — Smith  v.  Hampshire,  i  Cal.  '--  " 
87  Pac.  224. 

[b]  A  ditch  (a  no  more  than  .. 
for  the  passage  of  water,  and  it 
tial  that  the  use  of  the  ditch  should  be 
wholly  exclaeive  for  the  purpoae  of  aequiai- 
tien  of  separate  and  distinct  prescriptive 
rights  to  the  use  thereof.  The  prescriptive 
right  of  each  party,  aa  against  the  other,  is 
limited  merelj'  to  hie  own  use,  measured  by 
the  quantity  of  hia  water  passed  through  the 
diteb,  and  if  there  wae  no  hostile  interfer- 
ence with  that  use,  a  permanent  prescriptive 
right  would  accrue. — Smith  v.  Hampshire.  A 
Cal.  App.  S,  87  Pae.  224. 

§  100.    Oommaoeement  of  PreaeripUon. 

[a}  A  preecriptlve  right  to  maintain  a  ditch 
M  an  easement  need  not  have  its  origin  in  s 
grant  from  the  owners  of  the  land  or  by 
agreement  with  them,  but  it  may  have  its  in- 
eeption  in  the  act  of  constructing  the  ditch 
adversely,  and  it  i*  eufflcient  that  it  ripened 
into  a  title  by  adverse  use  for  the  statutory 
period. — Baabore  v.  Uoouey,  1  Cal.  App.  276, 
87  Pae.  B53. 

§  110.  Peraona  Against  Whom  PieacrtpUon 
ma?  be  Claimed. 
[a]  While  the  owners  of  the  land  on  which 
the  diteh  wae  situated  could  not  acquire  B 
preeeriptive  right  to  a  right  of  way  over 
their  own  land,  they  conld  destroy  the  claim 
of  exclusive  right  therein  in  the  owner  of  the 
easement  by  open,  peaceable,  notorious  and 
eontinnons  adverse  use,  and  thus  eetablish 
their  right,  as  against  hie  asserted  claim,  to 
use  the  ditch  themselves  for  a  limited  pur- 
pose, and  commingle  their  water  with  his  in 
eo  doing. — Smith  v.  Hampshire,  4  Cal.  App. 
8,  87  Pao.  £24. 

§  111.  Oharact«i  and  Elemanta  of  Appro- 
priation, 
[a]  It  is  not  necessary  that  there  should  be 
any  head^ate  of  boarde  or  masonry  at  the 
place  of  diversion.  If  a  simple  cut  in  a  levee 
confining  the  waters  of  the  river  will  accom- 
plish the  purpose  of  diverting  the  waters  from 
the  etream,  it  ie,  if  accompanied  with  a  bene- 
ficial  oae,   a  good  appropriation   as   against 


others  making  b  subsequent  diversion  and 
use. — Lower  Tnle  etc.  Co.  v.  Angiela  Water 
Co.,  149  Cal.  406,  S6  Pae.  1081. 

[b]  A  person  making  an  appropriation  of 
water  from  a  stream  need  not  carry  it  through 
an  artificial  conduit  to  the  place  of  use,  nor 
conetmet  a  diteb  or  canal  especially  for  that 
purpose.  He  may  make  use  of  any  natural 
channel  or  depreauoo,  or  any  artifleial  cheenel 
which  he  may  find  available  and  convenient 
for  that  purpose,  so  long  as  other  persons  in- 
terested in  such  eondnit  do  not  object;  and 
bis  appropriation,  eo  made,  will  be  a;  effect- 
ual, bo  far  ae  the  means  of  conducting  the 
water  ie  concerned,  as  if  he  had  carried  it 
through  a  ditch  oi  pipe-line  expressly  con- 
structed for  that  pnrpose  only. — Lower  TuJe 
etc  Co.  V.  Angiola  Water  Co.,  149  Cal.  496, 
86  Pae.  1081. 

[e]  The  fact  that  the  appropriation  of  the 
water  had  the  double  purpose  of  draining 
the  water  from  other  land  under  euttivation, 
and  to  use  it  for  the  purpose  of  irrigation, 
the  purpose  to  drain  one  tract  of  land  did  not 
vitiate  or  destroy  the  right  to  take  the  water 
for  irrigation  of  other  tracts,  nor  impair  the 


right   acquired   by  appropriation   and   i 
'   '        nd  use  it  for  the  letter  purpose,  wnicn 
inconeistent  with   the  former. — Lower 


take  end  I 


fd]  The  method  of  acquiring  the  right  to 
the  use  of  water  by  posting  and  recording  B 
notice  of  appropriation  as  provided  in  eeetiona 
1415  and  1421  of  the  Civil  Code,  ie  not  ex- 
clusive. One  may  by  a  prior  actual  and  com- 
plete appropriation  and  uee,  without  proceed- 
ing under  the  code,  acquire  a  right  to  the 
water  beneficially  used,  which  will  be  superior 
and  paramouDt  to  the  title  of  one  making  a 
Bubseqaent  appropriation  from  the  same 
stream  in  the  manner  provided  by  the  code. 
Lower  Tule  etc.  Co.  v.  Angiola  Water  Co.,  149 
Cal.  406,  86  Pae.  I08I. 

[e]  The  effect  of  an  appropriation  under 
the  statute,  when  completed,  is  that  the  ap- 
proprietor  thereby  acqnires  a  right  snperior 
to  that  of  any  subsequent  appropriator  in 
the  eame  stream;  but  he  ac<^uires  thereby  no 
right  whatever  as  against  righte  exieting  in 
the  water  when  the  appropriation  was  begun, 
unless  it  has  been  continued  adversely  for  a 
sufficient  time  to  obtain  a  prescriptive  title, 
and  then  only  to  the  extent  of  the  nee.  The 
amoant  claimed  in  the  notice  is  no  measure 
of  the  right. — Duckworth  v.  Watson  ville 
Water  A  Light  Co.,  150  Cal.  520,  89  Pae.  338. 

§  112.  Waten  and  Eights  Sabject  to  Appro- 
priation. 
[a]  The  right  to  appropriate  water  under 
the  previsions  of  the  code  ie  not  confined  to 
streams  running  over  public  lande  of  the 
United  States;  but  it  eiiBts  wherever  the  ap- 
propriator can  find  the  water  of  a  stream  not 
appropriated  and  in  which  no  other  person 
has  or  elaims  superior  rights  and  interests. — 
Duckworth  T.  WatBonville  Water  ft  Light  Co., 
150  Cal.  520,  88  Pac-  338. 
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from  tba  atieani  or  from  the  lake  in  whiek 
the  Btiesm  twminatea,  and  which  cODstitutes 
B  pan  of  it;  and  where  a  water  company 
hold*  all  tbs  waten  of  tbe  lake,  except  that 
which  was  reBerved,  and  with  which  it  doei 
Dot  interfere,  it  may  apprapriate  the  water 
and  take  it  to  nonripanan  laDds  to  be  used 
tbereon  for  irrigation. — Duckworth  v.  Wataon- 
Tille  Water  ft  Light  Co.,  150  Cal.  620,  8»  Pafl. 
338. 

§  113.  FTOce0dlii«s  to  Eff«ct  ApproprlaUon. 
[a]  A  notice  of  appropriation  stating  that 
the  water  claimed  is  to  be  nsed  tor  irrigation 
upon  certain  described  land  belonging  to  tbe 
appropriator'R  wife  it  not  vitiated  by  an 
additional  statement  that  it  may  be  used  for 
irrigation  by  other  parties  whoae  lands  are 
not  described.  A  statement  that  the  water 
is  to  be  conTeyed  to  the  place  of  nse  "by  a 
six-ineb  pipe  or  by  a  pipe  of  other  dimen- 
sions" ig  sufficient  to  authorize  a  diversion  of 
the  quantity  that  could  be  carried  in  a  six- 
incb  pipe,  not  exceeding  the  quantity  claimed 
as  the  maximum. — Duckworth  v.  Wataonville 
Water  t  Light  Co.,  150  Cal.  SZO,  S9  Pac.  338. 

§  116.    EzcloBlve  Appropriation  and  Uae. 

[a]  The  rule  requiring  entire  possession  by 
one  claiming  land  under  a  prescriptive  right 
ia  inapplicable  to  rights  of  way  for  roads 
and  ditcbee;  and  after  the  plaintiff's  prede- 
ceasoTB  had  acquired  title  to  the  ditch,  it  was 
competent  for  the  defendants  to  acquire 
against  them  and  plaintiff  a  prescriptive  right 
to  use  tbe  ditch  to  convey  a  limited  quantity 
of  water  to  their  landa,  while  plaintiff,  aa 
grantee  of  his  predeceeaors,  retained  the  right 
to  aae  the  ditdi  for  his  own  purposes  to  the 
extent  of  its  remaining  capacity. — Bashore  v. 
Uooney,  4  Cal.  App.  276,  S7  Pae.  G63. 

S  116.  Duration  and  Oontlnnity  of  Appro- 
priation, 
[a]  The  eontiniiity  of  the  possession  of  ft 
water  ditch  is  not  broken  by  reason  of  the 
fact  that  the  ditch  waa  in  fact  uaed  for  con- 
veying water  only  during  tbe  portion  of  each 
aeason  when  tbe  water  was  needed  for  irri- 
gation purposes, — Strong  v.  Baldwin,  154  Cal. 
150,  129  Am.  St.  Eep.  149,  97  Pac.  178. 

%  117.    Advene  Oharactei  of  Appropriation 

[a]  A  plaintlfF  is  not  estopped  by  a  deed 
from  making  a  subsequent  appropriation  of 
the  water,  and  contesting  the  validity  or 
effect  of  the  appropriation  made  by  his  gran- 
tor.— Duckworth  v.  WatBonville  Water  A 
Light  Co.,  150  Cat.  620,  S9  Pae.  338. 

[b]  The  use  of  the  reserved  right  of  water 
sufficient  for  domestic  use  and  for  tbe  water- 
ing of  stock  by  plaintiffs  and  their  grantor 
was  not  adverae  to  tbe  rights  of  the  defend- 
ant water  company  to  the  water  rigbts  in 
the  lake  acquired  under  such  grantor. — Duck- 
worth V.  Watsonville  Water  &  Light  Co.,  ISO 
Cal.  520,  89  Pae.  338. 

[c]  The  plaintiffs  aa  grantees  from  the  com- 
mon grantor,  who  had  conveyed  to  defend- 
ants'  grantors   all   waters   of   the  lake   other 


than  tbe  right  reserved,  are'  ettopped  by  the 
deeda  under  which  the  water  company  elaima 
from  contending  that  the  rights  conveyed 
were  only  riparian,  and  that  the  appropria- 
tion by  tbe  water  company  is  inconsistent 
therewith,  no  rights  granted  having  been  t«- 
gained  by  adverse  pOBaession. — Dackworth  v. 
WataonvUle  Water  ft  Light  Co.,  150  Cal.  520, 
SO  Pae.  338. 

[d]  Tbe   owner   of  a   right    originally   ae- 

3uired  by  preacription  to  the  nse  of  a  water 
itch  across  tbe  land  of  another,  and  who 
remains  in  the  eontiuaous  exerciie  and  poa- 
session  of  aach  ose,  is  not  estopped,  by  tbe 
mere  fact  that  be  has  accepted  a  lease  of  the 
ditch  from  the  owner  of  the  land,  from  as- 
serting his  prescriptive  title  to  tbe  nse  of 
the  ditch  against  the  owner  of  tbe  laJid- — 
Strong  V.  Baldwin,  154  Cal.  150,  120  Am.  St. 
Bep.  149,  87  Pac.  178. 

[e]  It  is  immaterial  to  plaintiff's  preaerip- 
tiva  rights  that  the  ditch  in  question  is  not 
used  to  divert  water  from  a  natural  water- 
course, but  from  the  canal  of  an  irrigation 
company,  from  which  it  ia  a  private  exten- 
sion coQEtrncted  by  plaintlfl's  predeeesaora,  or 
that  the  lands  over  wbich  it  runs  belong  to 
the  defendants,  there  being  sufficient  evidence 
to  sustain  the  finding  that  it  waa  not  eatab- 
lished  under  a  parol  license  from  their  prede- 
eeaaor. — Basbore  v.  Mooney,  i  CaL  App.  27S, 
B7  Pac.  553. 

§  llO^f    Priorities. 

[a]  An  appropriator  Is  entitled  only  to  the 
water  actnallpr  taken  and  used,  and  a  prior 
appropriator  is  not  entitled  to  prevent  a  sob- 
aequent  appropriation  and  nae  of  any  surplus 
water,  if  any  exists.  But  tbe  prior  appro- 
priator may  insist  upon  a  reasonably  ample 
quantity  to  last  through  the  entire  season 
until  raina  renew  the  supply,  and  may  enjoin 
any  depletion  of  the  supply  which  wiU  so 
lower  the  water  sortaee  as  to  aubatantially 
increase  the  cost  of  making  tbe  diveraion 
which  the  prior  appro^iator  ia  entitled  to 
make, — Duckworth  v.  Watsonville  Water  ft 
Light   Co.,   160   Cal.   520,   89   Pac.   338. 

[b]  A  lower  riparian  owner  cannot  acquire 
a  right  either  by  prior  appropriation  or  by 
preacription  or  by  adverae  uaer  aa  against  an 
upper  riparian  owner,  whose  rights  antedate 
the  appropriation  and  user,  and  the  mere  non- 
user  of  the  water  by  the  upper  owner  cannot 
make  the  use  of  the  lower  owner  adverse,  or 
strengthen  his  claita  of  appropriation  or  pre- 
acription.— Rogers  v.  Overaeker,  4  CaL  App. 
333,  87  Pac.  1107. 

S  125.    Actions  to  D«t«nnlne,  EsUbUSh  and 
Protect  Bights— Pleading. 

[a]  In  an  action  to  determiue  the  rights  tn 

the  waters  of  a  natural  stream,  a  party  rest- 
ing his  right  to  a  portion  of  the  waters  npon 
his  riparian  ownership  must  allege  the  amount 
of  his  irrigable  riparian  lands  and  the  amount 
of  water  reasonably  necessary  for  bis  nst 
upon  such  lands. — Wutchumna  Water  Co.  v. 
Pogne,  161  Cal.  105,  90  Pac  362. 

[b]  In  an  action  by  an  appropriator  of  tb^ 
waters  of  a  natural  stream  to  determine  tbi 
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MipeetiTt  rlgita  of  bimHlf  and  the  other 
parties  to  the  action  to  tbe  use  of  Buck 
watera,  it  it  not  tteeessary  for  the  eomplaint 
to  allege  the  biatorieal  deraigament  of  the 
plsintifTa  title  aod  the  Tariona  methodi  of  ita 
aae  of  the  waters.  Onlj  the  nltimate  facta 
aa  thS7  existed  at  the  time  of  the  commeuee- 
raent  of  the  action  need  be  alleged. — Wuteb- 
nmna  Water  Co.  t.  Pogue,  151  CaL  105,  M 
Fac  362. 

5  126.    Endenco. 

[a]  Evidence  as  to  whftt  the  partiei  to  the 
first  decree,  which  waa  entered  in  porsnanee 
of  a  stipulation,  nnderetood  ita  scope  to  be  is 
inadmissible,  aa  the  decree  itself  determined 
that  matter.  Nor  was  anj  eostom  existing 
in  the  locality  or  adopted  bj  the  partiea 
prior  to  the  decree  resecting  the  ase  of  an  eh 
waters  during  said  periods  of  any  moment. — 
Hartaon  v.  Dill,  151  CaL  137,  90  Pac.  530. 

[b]  The  court  did  not  err  in  refusing  to 
allow  the  plaintiff  to  prove  that  ha  had  ac- 
quired a  prescriptiva  right  as  against  the  de- 
fendants to  have  the  waters  of  said  Susan 
river  flow  down  throngb  the  Big  slough,  and 
thence  to  the  Haitaon  sloogh,  dunng  the 
period  from  the  entry  of  the  first  decree  in 
IS93  and  the  entry  of  the  second  decree  in 
1S99,  where  it  appears  that  in  the  action 
resulting  in  the  decree  of  1399  the  plaintiff 
had  aet  up  the  same  prescriptive  right,  and 
that  it  bad  been  determined  against  him  by 
that  decree.— Hartson  t.  Dill,  151  Cal.  137, 
90  Pae.  530. 

[c]  In  an  action  between  riparian  .  owners 
to  determine  their  respeetivs  rights  to  the 
waters  of  a  natural  stream,  the  evidence  is 
held  sufflcient  to  support  the  findings  to  the 
effect  that  the  defendant  had  bj  prescriptioD 
onlv  acquired  the  right  to  divert  one  miner's 
inch  of  said  waters,  and  that  of  the  remain- 
ing waters  the  plaintiffs  were  entitled  to  the 
entire  flow  for  twenty  days  out  of  every 
twenty-one  days. — Ontierrez  v.  Wega,  151  Cal. 
587,  91  Pac.  393. 

[d]  Defendants  in  an  action  for  the  de- 
termination of  water  rights  who  were  neither 
parties  nor  privies  of  parties  to  a  prior  action 
involving  such  water  rights  cannot  intro- 
duce in  evidence  the  judgment  rendered  in 
such  prior  action  as  an  estoppel  against  the- 
plaintiff,  who  was  a  soccessor  in  interest  of 
the  plaintiff  in  the  prior  action. — Silva  v, 
Hawkins,  163  Cal.   138,  92  Pac.  72. 

[e]  In  order  to  support  a  title  to  an  in- 
uease  of  water  by  prescription,  an  express 
declaration  of  the  adverse  user  is  not  essen- 
tial. It  is  anfflcient  that  there  is  satisfactory 
proof  of  a  continuous,  open,  notorious,  and 
uninterrupted  use  of  the  waters  on  the  lands 
of  said  defendants  for  the  statutory  period, 
of  such  a  character  as  nnquestionably  to  indi- 
cate that  the  use  waa  being  exercised  in  hos- 
tility to  the  right  of  any  person  to  interfere 
with  its  exercise. — Anaheim  Union  Water  Co. 
V.  Ashcroft,  153  Cal.  152,  94  Pac.  613. 

[f]  Held,  that  the  evidence  la  insutScient 
to  show  that  the  defendant  Aros  had  acquired 

6  prescriptive  title  after  the  partition  decree 
to  any  greater  user  on  his  lands;  but  that 


the  evidence  is  sufficient  to  sustain  >  flnding 
that  the  defendants  Ashcroft  had  acquired 
by  adverse  Dser  a  prescriptive  title  to  irrigate 
their  entire  tract'. — Anaheim  Union  Water  Co. 
V.  Aahcroft,  163  Cal.  152,  94  Pac.  613. 

[g]  In  an  action  to  establish  the  plaintiff's 
prescriptive  right  to  the  use  of  a  pipe-line  ex- 
tending through  the  defendant's  land  for  the 
purpose  of  carrying  a  certain  amount  of  water 
therein  to  the  land  of  the  plaintiff,  it  is  held, 
upon  a  review  of  the  evidence,  that  a  finding 
in  favor  of  the  plaintiff  was  sustained. — 
Collins  V.  Oray,  154  Cal.  131,  97  Pae.  112. 

[h]  Where  the  facta  proved  justifled  the 
court  in  reaching  the  conclusion  either  that 
the  defendant  had  knowledge  of  the  char- 
acter and  extent  of  the  use  by  plaintiff  and 
his  predecessor  of  the  water,  or  that  it  was 
put  upon  inquiry  and  might  have  known  it 
by  ordinary  care,  the  finding  of  use  adversely 
to  the  defendant  is  sufllciently  supported.— 
Oaernsey  v.  Antelope  Creek  etc.  Water  Co., 
6  Cal.  App.  387,  92  Pac.  3Z0. 

[i]  Direct  evidence  of  knowledge  on  the 
part  of  the  defendant  Is  not  required,  and  the 
circomstances  may  be  sufficient  to  justify  tha 
finding  of  the  court.  No  particular  act  or 
series  of  acts  is  necessary  in  order  that  the 
possession  may  be  notorious,  but  an^  visible 
aet  which  clearly  demonstrates  an  intention 
to  claim  ownership  and  possession  will  be 
sufficient  to  establish  a  claim  of  adverse  poa-  . 
session,  which  may  be  made  out  without  any 
assertion  by  ward  of  mouth.  When  the  use 
is  not  secret  or  clandestine,  but  open,  visible  . 
ajid  notorious,  the  presumption  of  knowledge 
follows,  and  this  presumption  applies  to  a  , 
corporation  as  well  as  to  a  private  person. — 
Guernsey  ▼.  Antelope  Creek  etc.  Water  Co., 
6  Cal.  App-  387,  92  Pac.  326. 

[i]  In  an  action  to  determine  plaintiff's  title 
to  a  water  right  for  the  purpose  of  watering 
stock  and  domestic  animals  on  his  premises, 
where  plaintiff  relies  npOD  adverse  user  for 
that  purpose  for  eleven  years  and  a  title  by 
prescription,  and  the  court  found  in  favor  of 
such  right,  where  there  ia  snbstantial  evi- 
dence of  every  element  of  adverse  use,  tbe 
finding  is  sustained. — Oumsey  v.  Antelope 
Creek  etc.  Water  Co.,  6  Cal.  App.  887,  92  Pac. 
320. 

[k]  The  burden  was  first  upon  the  plaintiff 
to  prove  his  title  by  prescription  to  use  of 
tbe  water  for  the  watering  of  stock  as 
claimed,  and  upon  proof  of  a  prima  facie 
case  of  adverse  use  thereof  for  more  than 
five  years,  it  devolved  upon  the  defendant  to 
show  that  the  use  was  permissive,  or  without 
tbe  knowledge  of  the  defendant.'— Qurusey  v. 
Antelope  Creek  etc.  Water  Co.,  6  Cal.  App. 
3S7,  92  Pac.  326. 

[I]  In  an  action  to  determine  water  rights, 
where  the  evidence  sufficiently  supports  find- 
iogs  by  the  court  that  plaintiffs  and  their 
predecessors  had  used  the  water  in  contro- 
versy for  twenty  years  to  irrigate  their 
lands,  tliat  defendants  had  acquired  no  pre- 
scriptive rights  therein,  that  ftaintiffs'  user 
was  prior  to  any  rights  of  defendants  there- 
in, and  that  defendants  had  wrongfully  di- 
verted the  water  to  plaintiffs'  dapage  in  the 
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tom  foand,  tlie  fliidiog>t  lo  saBtained  are  mffi* 
eient  to  negative  any  rig^bts  of  defendanti  in 
the  waters,  and  to  support  the  judgment  for 
the  plaintiff!. — Davies  t.  Angelo,  8  Cal.  App. 
SOS,  SQ  Fae.  609. 

§  127.    TrlaL 

[a]  Where  the  defendant  admiti  the  eziat- 
ence  of  a  pipe -line  nted  bj  plaintiff  bb  a 
trustee  for  othar  owners  of  lands  irrigated 
thereby,  to  be  used  by  plaintiff  on  hii  own 
lands  and  those  of  other  beneficiaries  in  trust 
for    irrigation    and    domestic    use,    and    the 

Jlaintiff  asserts  a  nser  adverse  to  defendant 
ir  more  than  six  years,  and  defendant  claims 
that  it  existed  under  ner  license,  which  has 
been  roToked,  for  the  court  to  have  allowed 
the  destruction  of  the  rights  claimed  by  plain- 
tiff preliminary  to  a  hearing  on  the  merits 
by  regular  trial  in  court  would  have  been  an 
abuse  of  diEcretion. — Knight  v.  Cohen,  6  CaL 
App.  266,  SO  Pse.  115. 

§  128.     nndiDgB. 

[a]  It  was  immaterial  to  omit  to  find  opon 
«  plea  of  a  former  judgment  in  answer  to 
defendant's  cross-complaint  determining  that 

fitaintiff  bad  an  easement  across  defendant's 
and,  which,  if  fonnd  upon  would  entitle 
her  to  no  greater  rights  tnan  those  awarded 
her  by  the  finding  and  decree.  It  was  also 
immaterial  to  omit  to  find  upon  an  issne  of 
threats  of  the  defendant  to  continue  inter- 
ference with  plaintiff's  rights,  where  *nch 
rights  are  protected  by  the  injunction  awarded 
to  plaintiff.— Hoyt  y.  Hart,  149  Cal.  722,  87 
Pae.  669. 

Tb]  In  sneb  an  aciion,  where  the  complaint 
alleges  that  the  plaintiff  is  the  owner  of  an 
nndivided  interest  in  the  pipe-line,  and  tbe 
coart  finds  to  the  contrary,  a  further  finding, 
made  outside  of  the  issnes,  and  not  carried 
into  the  judgment,  that  the  defendant  had  no 
property  or  right  in  the  pipe  except  lo  nso  it 
for  carrying  water  to  irrigate  his  own  land, 
is  immaterial,  and,  even  if  not  supported  by 
the  evidence,  could  not  coostitne  error  preju- 
dicial to  the  defendant,  and  would  not  be 
binding  upon  him  in  any  subsequent  action. 
Collins  V,  Qray,  154  Cal.  131,  97  Pae.  142. 

[e]  The  findings  sustained  by  the  evidence 
being  sufficient  to  show  a  presumptive  user  of 
the  waters  by  the  plaintiffs  and  their  prede- 
cessors for  the  statutory  period,  and  to  show 
priority  of  rights  of  the  plaintiffs  to  any 
rights  of  the  defendants,  and  to  sustain  the 
judgment  for  plaintiffs,  the  omission  to  find 
specifically  upon  a  defense  of   prior  appro- 

Eriation   by  tne   defendants   is   immaterial, — 
avies  v.  Angelo,  8  CaL  App.  805,   6G  Fae. 


§  129.    'Jadgment. 

[a]  In  Ka  action  to  determine  the  rights 
of  tbe  parties  in  the  waters  of  a  stream,  wHere 
the  decree  awarded  defendant  a  prior  right 
to  only  fifteen  cubic  feet  of  water  per  sec- 
ond, bnt  the  findings  clearly  establish  defend. 
ant's  title  by  prescription  to  twenty-five  cubic 
feet  of  water  per  second  sn  peri  or  to  any  right 
in  plaintiff  to  any  water  at  all,  the  decree 


[b]  I 
con  flic 


must  be  modified  accordingly,  leaving  tbe  ad- 
judged right  of  plaintiff  to  fifteen  cubic  feet 
per  second  of  water  subordinate  thereto,  and 

faramouut  to  a  sabsequent  increase  in  de- 
endant's  appropriation. — Hubbs  etc.  Co.  v. 
Pioneer  Water  Co.,  148  Cal.  407,  83  Pae.  253. 
In  an  action  to  quiet  title  and  settle 
iicting  claims  to  the  waters  of  a  stream, 
where  nil  the  pattiee  have  entered  into  an 
agreement  wherein  they  undertook  to  settle 
and  adjust  their  differences  and  respective 
claims  to  the  use  of  the  waters  and  stipu- 
lated for  a  decree  to  be  entered  in  conform- 
ity with  the  agreement,  the  court  is  only- 
empowered  to  enter  a  decree  strictly  in  ac- 
cordance with  the  agreement  and  cannot 
embody  therein  extraneons  matters  not  cov- 
ered by  the  agreement. — People's  Ditch  Co.  ▼. 
Fresno  Canal  etc  Co.,  152  Cal.  87,  92  Pae. 
77. 

ie]  Where  there  was  no  finding  that  the  use 
tbe  water  for  domestic  purposes  by  plain- 
tiff's predecessor,  under  contract  with  the 
defendant,  was  appurtenant  to  the  land,  or 
was  granted  to  him  by  bis  predecessor,  and 
there  was  no  finding  upon  an  issue  tliat  the 
privUege  granted  by  the  defendant  was  per- 
sonal to  plaintiff's  predecessor,  a  general  find- 
ing that  plaintjff  was  entitled  to  the  domestic 
—  of  the  waters,  not  showing  any  prescrip- 


to  the  prescriptive  right  to  water  stock 
awarded  to  him  is  too  broad,  and  most  be 
modified  by  striking  out  the  domestie  use  of 
tbe  water. — Guernsey  v.  Antelope  Creek  etc 
Water  Co.,  9  Cal.  App.  387,  92  Fae  326. 

§  130.    Injonction. 

J  a]  In  an  action  to  enforce  an  easement  in 
tcbes  across  defendant's  land,  a  decree, 
based  upon  the  findings  which  determined 
that  plaintiff  and  defendant  bad  common  ease- 
ments in  the  ditches,  and  made  a  pro[>er 
division  of  the  waters,  and  protected  by  in- 
junction the  rights  awarded  to  plaintiff,  and 
protected  the  ngbt  awarded  to  defendant,  by 
ordering  fijled  to  its  former  capacity,  a  ditch 
wrongfully  enlarged  by  plaintiff,  and  by  en- 
joining interference  by  plaintiff  with  de- 
fendant's rights  as  fixed  by  the  decree,  or 
as  to  his  premises,  except  to  clean  out  and 
repair  tbe  ditches  to  protect  the  rights- 
awarded  to  plaintiff^  does  not  fall  short,  in 
any  degree,  of  securing  the  full  rights  of  the 
plaintiff,  as  settled  by  the  findings  and  de- 
cree.—Hoyt  T.  Hart,  149  CaL  722,  87  Pae. 


§  13Z    Erldonce. 

[a]  In  an  action  to  enjoin  the  defendants. 
from  interfering  with  tbe  plaintiffa  in  their 
use  and  control  of  a  water  ditch  crossing  lands 
of  one  of  the  defendants,  the  evidence  is  re- 
viewed and  held  sufficient  to  sustain  the 
findings  Bs  to  the  adverse  nse  of  the  ditch 
to  the  extent  of  its  capacity  by  plaintiffs, 
cross* defendants,  their  co-owners  and  prede- 
cessors in  titlCj  for  a  period  of  time  sufficient 
to  give  them  title  thereto  for  such  purpose  by 
prescription,  prior  to  the  time  at  whieb  the- 
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defendant  liad  sequiied  ttie  land. — Strong  T. 
Baldwin,  151  Cal.  150,  12S  Am.  Bt.  Bep.  149, 
97  Pac.  178. 

TI.    OOKTETANOES  AND  OONTBAOTS. 

A.  In  GonBral,  fS  13B,  137. 

B.  EaBemenU     and     BigbtR   Appuiteuant     to 

Other  Estates,  JJ  138-144. 

C.  GractB  and  BeEervationB  of  EaBcmenta,  and 

Bighti  to  Vie  Water,  U  145-152. 

D.  LeaseB,   Lieenaes   and   ContTacts,   i{   1G3- 

15S. 

E.  BemedieB  of  Parties,  H  15^165. 

A.    IN  GENBBAL. 

$  137.    Btgbt  or  Poww  to  Ontnt  uid  Tmu- 
feiabUlt7  In  a«neral. 

[a]  A  title  to  a  riparian  right  acquired  bj 
adverse  poBBeasion  pawea  h;  a  eonve^ance 
of  the  land  to  which  the  right  iB  appurtenant. 
Bianda  v.  Wataonville  Water  ft  Light  Co., 
152  Cftl.  S23,  93  Pac.  79. 

[b]  When  a  tract  of  land  abuts  on  a  stream 
and  a  portion  thereof  not  contiguans  to  the 
stream  ib  conveyed  by  the  owner,  the  riparian 
right  of  the  portion  so  conveyed  is  the  stream 
may  alao  be  conveyed  with  the  land,  and 
when  BO  conveyed  is  itill  a  riparian  right 
with  all  the  attributes  of  Buch  right,  and  is 
in  strict  technical  language  "parcel  of  the 
land"  eoBveyed.  Tbe  same  is  necessarily  tme 
where  a  tract  of  land  abutting  on  a  stream 
is  partitioned  in  eonrt  proceedings  among  the 
owners  therof,  and  appropriate  provision  for 
riparian  rights  is  made  in  the  decree  as  to  the 
portions  allotted  by  the  decree  which  do  not 
abnt  on  the  stream. — Strang  v.  Baldwin,  154 
Cal.  ISO,  139  Am.  St.  Bep.  149,  97  Pac.  178. 

[c]  Where  an  oil  mining  claim  has  been 
abandoned  by  the  owner,  after  sinking  several 
wells  thereon,  witboat  the  discovery  of  oil, 
the  abandoned  claim  reverts  to  its  original 
status  as  part  of  the  public  domain;  and  a 
subsequent  deed  from  the  original  owner,  con- 
veying all  right  in  the  land  and  in  the  wellB 
and  water  therein  and  flowing  therefrom,  is 
ineffective  to  convey  any  interest  in  tbe  land 
or  water.— De  Wolfskill  v.  Smith,  6  Cal.  App. 
175,  89  Pac.  1001. 


S  139.    Blghta  of  Owaer  of  Easement, 

[a]  The  right  to  water  which  is  diverted 
from  a  stream  into  a  canal  for  the  purpose  of 
conducting  it  to  lands  for  irrigation,  is  real 
..nd  not  perBonal  property;  and  tbe  rights  of 
owners  of  lands  to  have  the  water  flow  from 
tbe  eanal  through  a  lateral  ditch  for  irriga- 
tion, is  a  servitude  upon  the  ditch  and  eanal, 
BB  an  appurtenance  to  the  land  irrigated,  and 
is  real  property. — Stanislaus  Water  Co.  v. 
Bftchman,  152  Cal.  716,  93  Pac.  858,  IB  L.  B. 
A.,  N.  8.,  359. 

[a]  Where  long  prior  to  the  conveyance  to 
plaintiffs  of  lands  riparian  to  a  lake  and  its 
Oil.  DllMl— 4EB 


w^L 


tribotariea,  their  grantor  had  made  convey- 
ances to  the  grantors  of  defendant  water  com- 
pany of  all  waters  and  water  rights  pertain- 
uig  to  the  land,  reserving  only  sufficient  water 
for  domestic  use  and  watering  stock  there-, 
upon,  the  subsequent  conveyance  of  the  land 
to  plaintiffs  conveyed  only  such  reserved 
water  right  as  an  appurtenance  thereto. — 
Duckworth  V.  WatsonvUle  Water  A  Light  Co., 
ISO  Col.  eSO,  89  Pac.  338. 

[b]  A    deed    of   grant,    bargain,    and    sale,* 
^cb  contains  no  reservations,  has  tbo  legal 

effect  of  carrying  all  legal  or  equitable  inter- 
ests the  grantor  may  have  in  the  land  con- 
veyed, including  all  water  rights  or  riparian 
rights  appurtenant  thereto,  and  after  tbe  exe- 
cution of  snch  a  deed  the  grantor  cannot 
maintain  an  action  to  qoiet  title  to  such 
water  rights  as  against  an  alleged  fraudulent 
grantee  of  the  same  claiming  under  a  prior 
conveyance  thereof. — Bianda  t.  Watsonvillfl 
Water  A  Light  Co.,  152  Cal.  523,  93  Pae.  79. 

[c]  A  decree  of  partition  of  riparian  land 
which  allotted  with  each  parcel  of  land  "all 
riparian  rights  and  privileges,"  bad  tbe  effect 
to  make  the  riparian  right  a  "parcel  of  the 
land"  so  severally  allotted. — Strong  v.  Bald- 
win, 154  Cal.  150,  129  Am.  St.  Bep.  149,  97 
Pac.  178. 

^d]  A  deed  by  the  original  owner  of  the 
riparian  land  conveying  a  portion  thei«ot  not 
contiguous  to  the  stream,  together  with  "the 
same  rights  to  the  use  of  water  that  apper- 
tained to  said  land"  in  the  hands  of  tbe 
grantor,  and  a  deed  conveying  such  land, 
"together  with  the  water  rights  and  privileges 
as  pertaining  to  the  settlement"  of  the  gran- 
tor, tbe  quantity  therof  being  specified,  are 
each  sufficient  to  preserve  to  the  grantee  the 
riparian  right  of  tbe  land  conveyed,  and  to 
make  it  a  parcel  thereof,  and  it  passed  as 
such  in  all  subsequent  conveyances  of  such 
land.— Strong  v.  Baldwin,  154  Cal.  160,  1&9 
Am.  St.  Bep.  149,  97  Pae.  ITS. 

§  141.  Water  Blgbts,  Bigbts  of  War,  uiA 
Baceways,  Ditches,  Pipes  and  Otber 
Works. 

[a]  Tbe  effect  of  the  agreement  making  the 
water  right  of  the  grantee  "appurtenant  to 
his  lands,"  and  "for  the  benefit  of  said  lands," 
merely  embodies  the  legal  definition  of  an 
"appurtenance"  to  land  given  in  section  6fi2 
of  tbe  Civil  Code,  making  a  thing  "appurte- 
nant to  land  when  it  is  by  right  used  witb 
tbe  land  for  its  benefit,"  and  tbe  ezpreasion 
"for  the  benefit  of  said  lands"  merely  couples 
with  tbe  word  "appurtenant"  its  legal  defini- 
tion.—Calkins  V.  Sorosis  Fruit  Co.,  160  Cal. 
428,  88  Pae.  1094. 

[b]  Where  several  cotenants  who  are  sever- 
ally in  possession  of  portions  of  a  rancho, 
which  were  subseqaently  allotted  to  them  in 
partition,  constmcted  jointly  a  ditch  over  the 
lands  of  one  of  them  for  use  on  their  re- 
spective lands,  the  extent  of  tbe  easement 
of  each  over  such  lands  is  to  be  determined 
by  tbe  extent  of  their  user  at  the  time  of  the 
partition  decree,  unless  a  prescriptive  title 
to  a  greater  oser  has  been  thereafter  aeqaired. 
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[c]  Vain  the  act  of  Congrei  of  Jnlj  IS, 
IS 06,  and  the  amendmeDtB  thereto,  the  right 
of  waj  for  vested  and  aeeiued  water  right! 
and  rights  to  ditches  used  in  eonoeetion  there- 
-with  are  aBsured  ssainat  BubaaqneDt  aettlen 
and  homeatead  claimants. — De  Wolfalull  T. 
Smith,  6  Cal.  App.  176,  88  Pae.  1001. 

C.  GRANTS  AND  EESEBVATIONS  OP 
EASEMENTS  AND  BIGHTS  TO  USB 
WATEB. 

§  147.  Ootutnictloii  and  OiMtatloti  and  Effact 
m  GanataL 

[a]  A  covenant  binding  the  grantor  to  th« 

Eantee  and  all  subeequent  owners  of  tho 
id,  "bnt  to  no  other  person  or  persons,"  does 
not  at  all  have  ttie  effect  to  limit  the  grantee's 
nse  of  the  waters  secured  to  him  to  his  own 
lands  exclusively,  but  is  merely  intended  to 
prevent  a  transfer  of  the  whole  body  of  the 
water  right  to  any  third  person  apart  from 
a  Hale  of  the  land. — Caltcins  v.  Sorosis  Fiuit 
Co.,  150  Cal.  42S,  88  Pae.  1094. 

[b]  A  clause  in  a  deed  of  a  specified  lot  of 
land  reserviDg  to  the  grantors  "all  artesian 
water  that  may  be  developed  on  said  land, 
and  not  used  thereon,"  does  not  extend  to 
artesian  water  that  may  be  necessary  for 
use  on' the  land  from  which  it  may  be  ob- 
tained, nor  to  any  water  except  arteBian 
water.  It  reserves  no  right  to  enter  on  the 
land  to  develop  artesian  water. — Burr  v. 
MacUy  fiancho  Water  Co.,  154  Cal.  4S8, 
es   Pac.   260. 

[c]  A  grant  to  a  person  of  the  use  of  a 
ditch  for  the  conveying  of  water  to  land 
described,  for  nse  thereon,  and  for  no  otber 
nae  without  the  consent  of  the  grantor,  and 
for  the  use  of  no  other  person  than  the 
grantee  without  the  grantor's  consent — the 
circumstances  proved,  without  objection,  be- 
ing such  B9  to  show  that  the  deed  was  taken 
by  a  husband  as  agent  for  the  benefit  of 
bis  wife's  land,  and  that  the  ditch  was  con- 
structed at  her  expense  and  was  used  con- 
tinuously for  the  benefit  of  such  land  by 
the  husband  and  wife,  and  by  her  successors 
in  interest,  the  defendants — is  to  be  con- 
strued not  as  granting  a  personal  easement 
to  the  husband  in  gross,  but  as  creating  an 
easement  which  the  evidence  shows  became 
appurtenant  to  defendants'  land. — Jones  v. 
Deardorff,  4  Cal.  App.  13,  87  Pac.  213. 

S  160.    Beaervatlona  and  Excaptlona. 

[a]  Tbe  permission  given  to  the  hasband 
and  wife,  contemporaneously  with  the  grant 
in  the  name  of  the  husband,  to  enter  upon 
the  lend  of  the  grantor,  and  construct  the 
ditch,  and  Its  use  b^  them  and  their  suc- 
cessors in  interest,  without  objection,  for  so 
long  a  time  to  convey  water,  where  it  was 
necessary  for  the  proper  enjoyment  of  the 
land  benefited,  would  give  rise  to  a  strong 
inference  that  the  original  intention  of  the 
patties  was  that  the  ditch  should  become  a 
servitude  upon  the  land  of  the  grantor,  of 


which  the  land  benefited  was  th«  dominant 
tenement. — Jones  v.  Deardorfl,  4  GaL  App. 
18,  87  Pae.  &1S. 

[b]  Where  it  appears  that  In  the  deed  to 
plaintiff  there  was  reserved  by  ber  grantor 
"all  water  ditches  and  ponds  theretofore  con- 
veyed," it  is  to  be  inferred  that  the  grantar 
regarded  the  water  ditches  as  subject  to  tbe 
easement  created  for  the  benefit  of  defend- 
ant's land. — Jones  t.  Deardorff,  4  Cal.  App. 
IS,   87   Pac.   E13. 


f  162.    TlUe  and  VigMB  of  I 

[a]  Where  the  owner  of  a  farm  having  a 
water  right,  for  the  purpose  of  irrigating  the 
farm  and  disposing  of  the  surplus  water  to 
other  farms,  sold  and  conveyed  a  part  of  the 
farm  and  a  proportionate  share  of  the  water 
right,  with  the  right  to  convey  the  water 
across  lands  of  the  grantor  to  the  lands  of 
the  grantee,  and  they  Bubseqnently  divided 
the  water  by  agreement,  by  means  of  flumes, 
so  as  to  give  an  increased  flow  to  the  grantee, 
by  the  terms  of  which  agreement  they  agreed 
to  convey  to  each  other  the  right  to  receive 
and  use  all  the  water  that  might  flow  in  their 
respeetive  flumes  and  ditches,  and  to  share 
tbe  proportionate  expense  of  tbe  main  ditch 
to  the  point  of  diversion,  and  that  the  gran- 
tee's right  should  be  appurtenant  to  his  lands, 
as  a  part  thereof,  and  for  the  benefit  of  said 
lands,  the  grantee  has  the  right  to  dispose  of 
the  use  of  anv  surplus  water  flowing  through 
his  flume  and  ditch  to  owners  of  adjoining 
lands  when  not  needed  for  full  nse  on  his 
own  land. — Calkins  v.  Sorosis  Fruit  Co.,  150 
Cal.  426,  as  Pac.  1094. 

[b]  No  rights  of  tha  grantor  were  infringed 


and  where  the  grantor  has  wrongfully  inter- 
fered therewith,  and  claimed  the  right  to  sell 
all  surplus  water,  the  ^antee  may  maintain 
an  action  to  have  his  rights  to  dispose  of  tbe 
use  of  bis  own  surplus  water  determined. — 
Calkins  v.  Sorosis  Fruit  Co.,  150  Cal.  426,  88 
Pae.  1094. 

[c]  Where  defendants  need  the  ditch  in  con- 
troversy by  permission  of  plaintiff's  grantor, 
when  they  Bsserted  a  right  in  it  as  against 
plaintiffs,  who  were  prior  possessors  thereof, 
they  became  trespassers. — Dondero  v,  O'Uara, 
3  Cal.  App.  633,  86  Pae.  985. 


S  166.    Oontracta— BlE^ti  of  ParUaa. 

[a]  Where  a  contract  is  made  for  division 
of  the  natural  flow  of  the  waters  of  a  creek 

at  a  dam,  in  certain  specified  proportions, 
any  water  saved  from  seepage  or  absorption 
by  one  of  the  contracting  parties,  or  devel- 
oped by  such  party,  or  its  agent,  above  the 
point  of  division,  which  would  not  naturally 
flow  thereto,  is  excess  water  belonging  to  such 
contracting  party,  or  its  vendee,  and  is  not 
to  be  divided  under  the  contract. — Pomona 
Land  &  Water  Co.  v.  San  Antonio  Water  Co, 
152  Cal,  618,  93  Pac.  881. 
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f  167.    Oanstrnetioii,      Opentlon      md 

Effact. 

[a]  Pertonal  eoTenants  bstweeii  tfae  prede- 
eeBBOra  of  the  coDtiactLng  partiet,  to  ihue 
the  expense  of  development  work,  which 
were  Dot  contained  in  the  grants  made  bj 
them  to  their  respectlTe  grantees,  did  not  run 
with  the  laud,  and  cannot  afFeet  the  contract 
made  between  the  parties  to  this  Ketion,  in 
regard  to  the  division  of  the  natural  flow  of 
the  waters  of  the  creek  at  the  point  of 
dtvision  agreed  npon,  and  whleh  is  silent  ea 
to  salvage  or  development  of  excess  water. — 
Pomona  Land  A  Water  Co.  v.  8an  Antonio 
Water  Co.,  1S2  CaJ.  618,  S3  Pac.  SSI. 

[b]  TTuder  a  contract  whereby  the  ownen  of 
»  tract  of  land  granted  a  foll^  uniDtermpted, 
snd  perpetnal  flow  of  thirty  inches  of  water 
arlaing  therefrom,  and  covenanted  that  shonld 
■nch  now  decrease  on  account  of  any  nnfore- 
seea  or  nncont reliable  eanse  or  agency,  they 
would  "do  and  perform  sneh  other  work 
toward  restoring  the  flow  of  water  from  luch 
land  as  any  competent  engineer  that  the 
grantee  may  select  shall  direct  to  be  done, 
the  necessary  money  to  carry  on  such  work 
of  development  to  be  advanced  by  the  gran- 
tee," the  latter  has  the  right,  Dpon  a  diminu- 
tion of  the  flow  below  the  amount  granted, 
to  insist  upon  the  installation  of  a  pumping- 

Slaot  on  the  tacd  in  order  to  enhance  the 
ow.  The  installation  of  such  pumpiag- plant 
wae  "development  work,"  within  the  meaning 
of  the  Eontract. — Garvey  etc.  Co.  v.  Hunting- 
ton etc.  Co.,  1S4  Cal.  232,  97  Pac.  42S. 

[e]  The  fact  that  at  the  time  the  contract 
was  made  pumps  were  not  actually  used  oii 
the  land,  or  in  its  vicinity,  for  the  purpose 
of  raising  water  for  irrigation,  is  immaterial 
as  to  the  proper  construction  of  the  contract. 
Garvey  etc.  Co.  v.  Huutington  ete.  Co.,  154 
Cal.  232,  97  Pac  428. 

E.    REMEDIES  OF  PABTIES. 
§  164>/i.    Findings 
[a]  A  finding  that  the  plaintiff  bad  nied  the 


nary  to  constitute  a  title  by  prescription,  is 
a  good  finding  of  an  interest  in  the  pipe  line 
to  the  extent  of  the  adverse  use,  without 
the  additional  express  finding  of  ownership. 
Collins  V.  Gray,  154  Cal.  131,  97  Pac.  142. 

§  165.    Judgment. 

[a]  A  former  judgment  In  favor  of  a  ripar- 
ian owner  must  be  considered  in  connection 
with  the  pleadings,  and  where  it  covered 
merely  a  user  of  twenty  inches  upon  riparian 
land,  without  other  interference  with  the 
natural  flow  of  the  water,  and  the  rights  of 
such  riparian  owner  were  passed  to  the  de- 
fendant, which  used  none  of  such  water  upon 
the  riparian  land,  but  used  the  same  ad- 
versely, and  acquired  a  prescriptive  title  to 
eighteen  inches  thereof,  as  against  the  plain- 
tiffs, which  was  adjudged  in  its  favor  by  the 
coort,  in  this  action,  such  judgment  must  be 
affirmed. — Pomona   Xiand   and    Water    Co.    v. 


8u  Antoaio  Water  Co.,  1S2  Cal.  618,  93  Fae. 

881. 

[b]  The  defendant  being  entitled  to  tha 
excess  water  saved  and  developed  by  it,  it 
was  the  duty  of  the  court  to  make  a  finding 
as  to  the  extent  of  percentage  of  such  «X- 
eeu.  The  difficulty  in  ascertaining  the  per- 
centage or  excess  of  the  water  saved  from 
seepage  or  absorption,  or  the  quantity  devel* 
oped,  to  which  the  defendant  is  entitled,  i> 
one  which  must  be  met,  and  it  must  be  deter- 
mined with  such  exactness  as  may  be  pos- 
■ible. — Pomona  Land  and  Water  Co.  v.  8an 
Antonio  WaUr  Co.,  ISS  Cal.  61S,  S3  Pae.  8S1. 

TIL  ABTHTOZAL  PONDS,  BESEBTOIsa, 
Aim  OHAN»£I.B,  DAMS  ASS  FLOW- 
AQE. 

O.  Artlfleial  Waterconrses,  Conduits,  Em- 
bankments and  Other  Works,  9!  177- 
183H- 

E.  Injuries  by  Overflow,  Breakage,  Leakage 

or  Seepage,  iS   184-187- 

F.  Actions,  tS  188-ZOS. 

G.  Injunction,   )|  S03-20e. 


§  lesVs.    InJuncUoiL 

[a]  Where  a  com()laint  to  enjoin  defendant 
from  interfering  with  a  pipe-line  and  water 
oanied  thereto  for  irrigation  on  plaintiff's 
land  alleged  facts  showing  the  right  of  plain- 
tiff to  carry  through  the  pipe-line  forty  inches 
of  water  for  fonr  days  each  month  during 
the  irrigating  season,  and  the  court  found  a 
customary  use  to  that  extent,  and  also  found 
an  advene  use  of  the  water  necesaary  for 
irrigation  of  plaintiff's  lands  for  five  years, 
the  findings  are  to  be  resd  together,  and  suffi- 
ciently establish  an  easement  and  ownership 
in  plaintiff  to  the  extent  claimed. — Collins  ▼. 
Gray,  3  Cal.  App.  723,  86  Pac.  983. 


§  IBS.    Leakage,  Seepage  oi  Percolation. 

[aj  There  Is  no  rule  of  law  that  injury  to 
land  from  seepage  and  percolation  is  under 
all  circumstances  damnom  absque  injnrKi. 
There  may  be  as  direct  damage  by  this  means 
as  by  overflowing  the  banks  of  a  ditch,  and 
the  law  will  as  readily  redress  an  injury  re- 
sulting from  the  one  cause  as  from  the  other, 
when  the  facts  satisfactorily  locate  the  cause. 
In  such  case  the  maxim  applies,  "Sic  utere 
tuo  ut  alienum  noo  laedas."^ — Paolini  v. 
Fresno  Canal  etc.  Co.,  9  Cal.  App,  1,  97  Pac. 
1130. 

F.    ACTIONS. 
§  ISSVj.    Measnie  of  Damages. 

fa]  While  evidence  as  to  the  adaptability 
the  land  to  the  sort  of  crop  which  was  de- 
stroyed may  he  considered  by  the  jury  in 
determining  the  amount  of  the  damages,  yet 
the  true  measure  of  compensation  is  the  valiii- 
of   the   crops   in   the  condition  they   ware   in 
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»t  the  time  of  their  iDJnr;  or  destmetion.— 
Dennu  v.  Crocker- Huffman  liftnd  and  Water 
Co.,  6  Cal.  App.  58,  61  Fae.  423, 
§  198.    Oonvlaimt  oi  FettUon. 

[a]  A  eomplaint  for  damages  for  deatme- 
tion  of  jilaintiff's  crops,  and  iajurj  to  hit 
Und,  which  alleges  that  the  water  in  defend- 
ant's canal  washed  out  the  headgate  thereon, 
and  portions  of  the  banks  of  the  canal,  and 
flowed  therefrom  over  plaintiff's  land,  carry- 
ing away  a  large  quantity  of  plaintiff's  soil 
to  his  damage  in  the  sum  of  (350,  asd  over 
and  through  hia  crop,  to  the  d  est  ruction  there- 
of to  his  damage  in  the  sum  of  (1,200,  and 
that  said  loss  and  damage  was  caused  through 
the  gross  negligence  of  the  defendant  in  fail- 
iDg  properljr  to  construct  said  can  a]  or  ditch 
and  said  headgate,  and  in  failing  to  properly 
maintain,  care  for  and  control  said  head- 
gate,  and  to  care  for,  manage  and  eantrol 
the  water  in  said  canal,  states  a  cause  of 
action  with  sofficient  certainty  to  notify  de- 
fendant of  the  facts  he  is  required  to  an- 
swer.— Dennis  v.  Crocker-Huffman  Land  and 
Water  Co.,  6  Cal.  App.  SS,  91  Fae.  425. 

[b]  A  canse  of  action  stated  in  the  eom- 

flaint  for  negligent  management  of  the  de- 
endant's  works,  causing  seepage  upon  plain- 
tiff's land,  destroying  the  productiveness  of 
its  soil,  and  polluting  the  water  thereon  so 
as  to  render  it  aoflt  for  use,  is  tenable,  and 
the  plaintiff  is  entitled  to  recover  the  dam- 
ages canted  by  such  special  injury  peculiar 
to  himself. — Donahue  v.  Stockton  Oas  &  £leo> 
trie  Co.,  6  Cal.  App.  276,  02  Pac.  196. 

§  199.    Adiiilssl1>Ult7  of  ETldence. 

[a]  Evidence  was  admiasible  to  show  that 
plaintifTs  land  was  peculiarly  adapted  to 
sweet  potatoes,  and  that  it  had  been  planted 
in  sweet  potatoes  several  years  before  the 
loss  occurred,  and  an  objection  to  the  latter 
evidence  that  it  was  too  remote  goes  to  the 
weight  of  the  evidence,  and  not  to  its  ad- 
misBibility. — Dennis  v.  Crocker- Huffman  Land 
and  Water  Co.,  0  Cal.  App.  68,  91  Pac.  425. 

§  202.    biBtmctloiu. 

[a]  In  an  action  for  damages  to  plaintiff's 
land    from    negligence   of    the    owner   of    an 

irrigating  ditch,  in  permitting  unnecessary 
seepage  therefrom,  owing  to  standing  water 
therein,  the  flow  of  which  was  obstructed  by 
growing  graM  and  tnles  and  other  obstrnc- 
tions  allowed  to  accumulate  therein,  when  it 
appears  from  the  facts  proved  by  plaintiff 
that  such  seepage  destroyed  five  acres  of 
vineyard  growing  on  plaintiff's  land,  the  evi- 
dence is  sufficient,  prima  facie,  to  show  lia- 
bility of  the  defendant  for  the  resulting  dam. 
ages;  and  it  was  error  for  the  court  to  refuse 
to  submit  the  evidence  for  plaintiff  to  the 
jury,  and  to  direct  a  verdict  for  the  defendant 
at  the  conclusion  of  such  evidence. — Paulinj 
T.  Fresno  Canal  ete.  Co.,  9  Cal.  App.  1,  9T 
Pac.  1130. 

G.    INJUNCTION. 
§  20S.    Parties,  Pleading  and  ETldenco. 

[a]  When  a  complaint  for  an  injunction  to 
restrain   the    defendant   from    interfering    in 


its  face  that  the  diteb  was  destroyed  more 
than  one  year  prior  to  the  isaoance  of  the- 
preliminary  writ,  the  writ  was  improperly  is- 
sued, and  it  was  properly  disaolved. — Hatefc 
V.  Baney,  9  CaL  App.  716,  100  Pac  880. 
[b]  If  it  be  admitted  that  the  eomplaint 
shows  interference  with  plaintiffs'  efforts  to 
restore  the  ditch,  yet  when  the  answer  denies 
all  of  the  material  allegations  of  the  com- 
plaint, and  the  complaint  ia  supported  by- 
affidavits,  and  the  answer  by  counter-affi- 
davits, the  question  of  the  diasolotion  of  the 
temporary  injunction  was  addressed  to  the 
discretion  of  the  court,  and  if  its  diaeretion 
does  not  appear  to  have  been  abased,  its 
action  in  dissolving  the  injunction  will  not 
be  disturbed  upon  appeal. — Hatch  v.  Banej, 
9  Cal.  App.  716,  100  Pac  886. 

Vm.    FUBIiIO  WATEK  BD7PLT. 

A.  Domestie  and  Uonicipal  Purposes,  ))  207- 

232. 

1.  In  General,  IS  207-216. 

S.  Construction  or  Acquisition  and  Uain- 

tenance  of  Works,   H   217-219. 
3.  Water  Companies,  |i  220-232. 

B.  Irrigation   and    Other   Agricultural    Pur> 

poses,  SS  233-S8«^. 

1  In  General,  SS  233-261. 

2.  Irrigation  Districts,  SS  262-286^. 

A.  DOMES-nC    AND    MDNICIPAL    PUB- 


1.  In  General,  |S  207-216. 

2.  Construction  or   Acquisition   and   Uaint*- 

nance  of  Works,  SS  217-219. 
8.  Water  Companies,  SS  220-232. 

1.  In  General. 

WHAT  C0N8TITCTE8  PDBLIO  DSE,  1  207. 
HATUBE   AND   EZTEKT  OF  BIOHT  TO  WATEB, 

laoB. 

FRANCHISES,  PRITILEOES  AND  POWERS.  1  aiS. 
SDFPLT  TO  PRIVATE  OOHSDUERS,  |  219. 
BUPFLX  TO  OUTSIDB  CONSUUERS,  1215^. 

5  207.    What  GonsUtntw  Public  Ubo. 

[a]  If  the  water  right  of  the  water  company 
making  the  contract  was  in  private  ownership 
and  use  when  the  constitution  of  1879  was 
adopted,  it  could  not  have  the  effect  to  dedi- 
cate its  property  to  public  use  without  the 
consent,  express  or  implied,  of  its  owners. 
But,  if  it  were  otherwise,  the  const  it  ntional 
provision  aa  to  the  public  nae  of  water  sup- 
plied for  irrigation,  is  not  intended  to  pre- 
vent a  landowner  from  acquiring  and  attach- 
ing to  his  land,  a  right  to  the  permanent  nse 
of  water  for  its  irrigation,  subject  only  t« 
the  condition  that  the  state  may  regulate  and 
control  the  use.— Stanislaus  Water  Co.  v. 
Baehman,  152  Cal.  716,  93  Pac  85S,  13  L.  B. 
A.,  N.  S.,  359. 


[a]  The   rights   of  the  city  of  Los  Angeles 
in  the  Loa  Angeles  river  for  the  use  of  iti 
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'  inbabitanti,  u  snceesaor  of  the  old  pueblo, 
ii  paramo  ant  iu  the  whole  bod^  of  the 
stream;  and  all  rights  of  riparian  owners  ob 
that  river  are  Bubordimta  to  the  rights  of  the 
eity  therein, — City  of  Los  Angeles  t.  liOe 
Angelei  Farming  and  MiUing  Co.,  152  Cal. 
44S,   93  Pac.  809,   1135. 

[b]  The  obtaining  by  the  city  of  Loi  An- 
geles, which  was  incorporated  in  1850,  of  a 
confirmation  and  patent  for  the  pueblo  land, 
under  the  act  of  Congress  of  Uarch  3,  1851, 
"to  ascertain  and  settle  private  land  claims  in 
Cattfomia,"  without  any  mention  of  "water 
rights"  in  the  proceedings,  does  not  establish 
an  adjudication  barring  the  water  rights  of 
the  city  in  the  I>oi  Angeles  river  as  the  suc- 
cessor of  the  pueblo  whose  rights  therein  were 
of  the  "land"  by  the  law  of  the  locality. 
.  of  Los  Angeles  v.  Los  Angeln  Farming 
and  Milling  Co.,  152  CaL  646,  93  Pac.  669, 
1135. 

§  213.    FranchlsM,  PilTUegea  and  Powers. 

[a]  Section  19  of  article  SI  of  the  consti- 
tution, providing  that  in  any  city  where  there 
are  no  municipal  waterworks  tor  the  supply 
of  its  inhabitants,  "any  individual,  or  any 
corporation  duly  incorporated  for  such  pur- 
pose," may  lay  mains  in  the  streets  for  sup- 
plying such  water,  should  be  liberally  con- 
strued, so  as  to  empower  a  manicipal  cor- 
poration on  whom  the  duty  devolves  of  sup- 

C lying  water  to  another  municipality,  to  lay 
:s  mains  in  the  streets  of  the  latter. — City 
of  South  Pasadena  v.  Pasadena  I^aod  and 
Water  Co.,  152  Cal.  579,  93  Pae.  490. 

[b]  Section  10  of  article  XU  of  the  consti- 
tution, providing  that  the  legislature  shall 
not  pass  any  laws  permitting  "the  leasing  or 
alienation  of  any  franchise,  so  as  to  release 
the  fiancbise  or  property  held  thereunder 
from  the  liabilities  of  the  lessor  or  grantor, 
lessee  or  ^antee,  contracted  or  incurred  in 
the  operation,  use,  or  enjoyment  of  such  fran- 
chise, or  any  of  its  privileges,"  does  not  pro- 
hibit such  a  transfer  by  a  water  company, 
but  merely  forbids  a  transfer  of  a  franchise 
"so  as  to  relieve  the  franchise  or  property 
beld  thereunder,"  from  liabilities  so  incurred 
or  contracted.  The  transferee  would  take  the 
franchise  and  property  pertaining  to  it  sub- 
ject to  all  its  burdens,  and,  so  long  as  it 
held  it,  would  be  obliged  to  continue  the 
performance  of  the  public  service  to  which 
It  had  been  dedicated,  or  to  allow  others  to 
do  so  in  its  behalf. — City  of  South  Pasadena 
T.  Pasadena  Land  and  Water  Co.,  162  Cal. 
E70,  93   Pac.   490. 

[c]  Where  land  is  sold  by  a  corporation, 
which  is  the  owner  of  a  water  system,  and 
whose  by-laws  provided  that  the  water  should 
be  supplied  to  the  lands  which  it  sold,  to  be 
nsed  thereon^  and  after  the  sale  water  was 
always  supplied  to  such  land  for  use  thereon, 
the  right  to  the  use  of  such  water  is  an 
easement  appurtenant  to  the  land. — Graham 
V.  Pasadena  Land  and  Water  Co.,  152  CaL 
S96,  93  Pac.  49S. 

S  216.    Supply  to  PilTate  Oonsnmers. 

[a]  Under  sections  8  and  10  of  that  act,  eor- 
poratiou  or  persona  engaged  in  furnisliing 
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water  to  tbe  inhabitants'  of  any  county  whleb 
have  appropriated  water  to  that  nse  (other 
than  to  the  inhabitants  of  a  city,  or  town,  or 
city  and  county),  are  required  to  distribute 
Hucb  water  at  the  rates  fixed  by  the  board  of 
supervisors  of  the  county,  or  aa  Died  by  tlie 
corporation  or  person,  and,  upon  tender  of 
such  rates  and  demand  tberefor  by  any  in- 
habitant who  is  entitled  to  water  from  such 
system,  the  corporation  or  person  is  under  an 
obligation  and  duty  to  supply  such  inhabitant 
with  water,  to  the  extent  of  his  reasonable 
share  of  the  available  supply  belonging  to 
the  system. — Fellows  »,  City  of  Loa  Angeles, 

151  Cal.  52,  90  Pac.  137. 

[b]  In  the  case  of  the  establishment  of  a 
water  system  to  supply  water  for  publie  use, 
all  tbe  persons  to  whose  use  the  water  it 
appropriated  or  dedicated  are  vested  with  a 
right  to  have  the  supply  continued  by  whom- 
soever may  be  in  control  thereof,  and  may 
enforce  such  right  by  a  proceeding  in  man- 
damua  against  the  person  in  control  of  the 
supply  and  the  works  by  which  it  is  distrib- 
uted, regardless  of  tbe  title,  to  compel  the 
continuance  of  the  distribution,  iu  the  usual 
and  proper  manner,  to  those  entitled.  This 
rule  IS  applicable,  and  the  remedy  by  manda- 
mus available,  whether  the  person  in  control 
of  the  supply  is  a  municipal  or  a  private  cor- 
poration, or  an  individual. — City  of  South 
Pasadena  v.  Pasadena  Land  and  Water  Co., 

152  Cal.  579,  93  Pac.  490. 

§  21SVi.    Soppljr  to  Ootsld*  Ooasomets. 

[a]  Under  tbe  provisions  of  article  XIV  of 
section  1  of  the  constitution,  and  of  sections 
1,  S,  and  10  of  the  act  of  Uarch  12,  1SS5 
(Stats.  1885,  p.  95),  where  a  corporation  is 
organized  to  obtain  water  from  lands  situ- 
ated within  a  city,  for  sale  and  distribution 
to  lands  situated  outside  of  the  municipality, 
the  use  to  which  the  water  so  obtained  is 
devoted  is  a  publie  use,  and  its  sate  and  dis- 
tribution is  subject  to  public  control  as  in 
the  act  provided.- — ^Fellows  v.  City  of  Loa  Ad. 
gcles,  161  Cal.  62,  90  Pac.  137. 

[b]  The  mere  fact  that  a  corporation  organ, 
ized  under  the  laws  of  this  state  for  the  pur- 
pose of  distributing  water  for  publie  use  to 
a  locality  outside  of  tbe. city  of  Los  Angeles, 
obtained  its  water  from  lands  within  the 
city,  or  even  that  it  was  taken  from  the 
Los  Angeles  river,  which  by  tbe  special  dedi- 
cation created  by  the  Spanish  law  for  tbe 
founding  of  pueblos  was  set  apart  for  the 
exclusive  use  of  the  city  of  Los  Angeles, 
would  not  excuse  such  corporation,  or  an- 
other private  corporation  as  its  successor, 
from  furnishing  water  to  the  inhabitants  of 
such  locality,  so  long  as  they  were  able  to 
obtain  the  water  from  that  source  for  such 
use. — Fellows  v.  City  of  Los  Angeles,  151 
Cal,  52,  90  Pac.  137. 

[c]  If  the  water  so-  obtained  from  the  land 
situated  within  the  city  of  Los  Angeles  was 
not  a  part  of  or  tributary  to  the  Los  Angeles 
river,  and  if  it  was. impressed  with  a  trust 
for  the  exclusive  nse  of  tbe  inhabitants  of 
the  city  at  all,  it  is  because  it  comes  within 
the  description  of  "fuentes" — eprlngs  of  water 
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ftppropHkted  to  the  nppi;  of  a  town — whleli 
wore  aj  the  Spanish  law  considered  as  eom- 
mnnsi  propoTtT.  Thia  olaas  of  [nieblo  prop- 
erty, nnlike  tho  rivera,  was  subject  to  tuc 
to  private  penona  by  the  pneblo. — Fellowi  t. 
City  of  Los  Angeloi,  161  Cal.  SZ,  90  Pac. 
137. 

[d]  The  city  of  Los  Angelea,  after  it  had 
acquired  title  to  and  control  of  the  entire 
property  and  water  aystem  of  a  corporation 
engaged  in  supplying  water  derived  from 
lands  within  the  city  to  a  locality  outaids  of 
the  city,  will  not  be  allowed,  in  the  abaenee 
of  facta  or  eircamatancea  which  might  abaolve 
it  from  the  duty  to  continue  the  water  aer- 
vice,  to  discontinue  the  operation  of  tho 
■ystem,  cease  to  fumiah  the  water,  or  any 
water,  to  the  persona  theretofore  receiving 
and  entitled  to  receive  it  from  said  system, 
retain  title,  poaaeaaion,  control,  and  manage- 
ment of  all  the  property  composing  tbe  aya- 
tem,  and  allow  the  water  previously  devoted 
to  the  poblie  uae  to  run  to  waste.  If  a 
proper  demand,  by  a  person  entitled,  ia  made 
npon  it  for  the  continuance  of  tbe  service, 
it  must  either  comply  or  permit  the  uae  of 
the  property  and  plant  in  previous  use  and 
necessary  tax  the  service  by  the  demandant, 
or  by  the  persons  beneficially  interested,  tD 
the  end  that  he  or  they  may  continue  to  de- 
vote, the  property  to  the  public  service  to 
which  it  ia  dedicated. — Fellows  v.  City  of  Los 
Angeles,  151  Cal.  52,  SO  Pac.  137. 

[e]  Allegations  in  the  eomplaint  in  such 
action  that  the  land  within  tbo  city  from 
which  the  water  was  obtained  waa  sold  by 
the  city  of  Los  Angeles  nearly  fifty  yeata 
ago,  without  reservation  of  any  water  or 
water  right  pertaining  thereto,  and  that  some 
twenty  yeara  ago,  and  for  several  years 
thereafter,  the  water  thereon,  or  a  part  of  it, 
was  devoted  to  public  uae  outside  the  city, 
and  that  tbe  city  eabaequently  reacquired  the 
land,  and  the  water  system  eounected  there- 
with, from  a  water  company  which  then 
owned  it,  and  thereafter  allovred  the  waters 
thereof    to    go    to    waste,    sufficiently    shows, 

firima  facie  at  least,  that  the  water  upon  the 
and  had  been  reduced  to  private  ownership 
and  waa  not  subject  to  the  public  uae  as  part 
of  the  public  waters  of  tbe  city  prior  to  and 
at  tbe  time  of  its  repurchase  of  the  land  and 
water  system.  Its  purchase  by  the  city  from 
such  company  did  not  free  the  property  con- 
veyed from  the  burden  put  upon  it  by  virtue 
of  the  appropriation  of  the  water  to  public 
use,  to  which  it  was  then  subject  in  the  hands 
of  that  company.  If  it  is  claimed  that  such 
water  is  tributarj  to  the  Lob  Angeles  river, 
or  necessary  to  its  EUpport  as  a  part  of  its 
underground  supply,  or  that  it  has  otherwise 
become  free  from  the  burden  to  which  it  waa 
previously  subject,  such  facts  must  be  ahown 
m  defense.^ — Fellows  v.  City  of  Lot  Angeles, 
ISl  Cal.  52,  80  Pac.  137. 

[f]  The  provision  of  section  10  of  that  act, 
declaring  that  "every  person,  company,  asso- 
ciation and  corporation,  having  in  any  county 
in  the  state  (other  than  in  any  city,  city 
and  county  or  town  therein)  appropriated 
waters  for  sate,  rental  or  diEtribution,  to  tbe 
inhabitants  of  aueh  county,"  shall  be  obliged, 


npon  tender  and  demand,  to  so  distribute  tli* 
water,  should  be  construed  lO  as  to  make  it 
harmonize  with  the  title  and  purposea  of  tbe 
act,  which  ate  to  refralats  and  control  the 
aale,  rent^,  and  diatriDntioB  of  appropriated 
water  in  this  state,  other  than  in  any  eity, 
eity  and  county,  or  town  therein.  So  con- 
strued, the  place  of  the  "appropriation"  ia 
the  place  where  the  water  is  used,  and  not 
necessarily  the  place  where  the  aonree  of  sup- 
ply may  be  situated.  Consequently,  if  the 
place  of  distribution  and  use  is  outside  of 
any  city,  town,  or  city  and  county,  the  pro- 
visions of  sections  S  and  10  apply  to  tbe 
system,  although  the  supply  of  water  may 
be  obtained  from  a  natural  source  situated 
within  tbe  limits  of  some  eity. — Fellows  v. 
City  of  Los  Angeles,  151  CaL  52,  90  Pac.  137. 

[g]  Upon  th«  purchase  by  the  eity  of  Pasa- 
dena of  the  property,  business,  and  franchises 
of  a  water  company,  a  portion  of  whose  water 
was  appropriated  to  the  use  of  a  part  of  the 
city  of  South  Pasadena  and  ita  inhabitants, 
the  dut^  devolves  upon  it,  as  a  trustee,  of 
continuing  to  supply  such  water  to  the  part 
of  the  city  of  South  Pasadena  and  its  in- 
habitants that  previously  enjoyed  the  use. 
As  to  such  water,  it  cannot  be  considered  as 
surplus  water  subject  to  aale  to  others,  within 
the  meaning  of  the  act  of  Uarch  27,  1897, 
authorizing  a  city  having  in  the  supply  more 
water  than  is  necessary  for  its  inhabitants, 
to  sell  the  surplus,  but  providing  that  con- 
tracts for  aueh  sales  shall  not  run  for  a 
period  longer  than  one  year. — City  of  South 
Pasadena  v.  Pasadena  Land  and  Water  Co., 
152  Cal.  579,  93  Pac.  190. 

[h]  A  grant  of  power  to  provide  and  sup- 
ply water  to  a  city  and  its  inhabitants,  au- 
thorizes a  city  to  carry  on  a  system  and 
supply  water  to  persons  outside  its  limits, 
whenever  it  becomes  necessary  or  convenient 
to  do  so  in  order  to  accomplish  the  main 
purpose  of  supplying  water  to  those  within. — 
City  of  South  Pasadena  v.  Pasadena  Land  and 
Water  Co.,  162  Cal.  679,  93  Pac.  490. 

[ij  The  supplying  of  water  by  the  city  of 
Pasadena  to  outside  territory,  being  neces- 
sarily a  matter  incidental  to  the  main  pur- 
pose of  supplying  water  to  its  own  inhabi- 
tants, is  a  "municipal  affair"  of  the  eity 
of  Pasadena,  within  the  meaning  of  that 
phrase  in  section  6  of  article  XI  of  the  con- 
stitution, and  the  charter  provisions  relating 
thereto  prevail  over  general  laws,  if  incon- 
sistent therewith. — City  of  South  Pasadena  v. 
Pasadena  Land  and  Water  Co.,  152  Cal.  579, 
93  Pac  490. 


[a]  The  city  of  Pasadena,  under  tbe  pro- 
visions of  its  ebarter  (Stats.  1905,  p.  1021), 
and  under  tbe  act  of  1891  (Stats.  1S9I,  p. 
102),  has  the  power  to  accept  the  transfer 
of  the  property,  business,  and  franchises  of  a 
water  company,  engaged  in  supplying  water 
to  eertain  parts  of  the  oitiei  of  Pasadena  an^ 
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Soatli  Puadena,  for  the  dm  of  th«  napoetlTa 
inhabitants  thereof  within  wid  tarritoriu, 
and  to  the  said  cities,  reEpeetive];,  for  sptink- 
ling  of  street  a,  and  to  undert^e  and  per- 
form the  public  service  imposed  on  sach  prop- 
erty in  the  handa  of  itettansferrer. — City  of 
South  Pasadena  v.  Pasadena  Land  and  Water 
Co.,  152  CaL  ST9,  93  Pae.  490. 

[b]  In  the  carrying  on  of  the  water  lerviea 
to  the  people  of  South  Pasadena,  the  city  of 
Pasadena  will  not  be  acting  in  its  political, 
pnblie,  or  governmental  capacity  as  an  agent 
of  the  sovereign  power,  equal  in  all  respects 
to  the  city  within  which  it  operates.  In 
administering  a  public  ntility,  such  as  a  water 
system,  even  within  its  own  limits,  a  city 
does  not  act  in  its  governmental  capacity, 
bat  In  a  proprietary  and  only  qnaai-poblic 
capacity.— -City  of  South  Pasadena  v.  Pasa- 
dena Laud  and  Water  Co.,  1S2  Cal.  S79,  93 
Pac.  490. 

[c]  An  injunction  will  not  lie  to  restrain 
a  mnnieipal  corporation  from  acqairing  a 
water  system,  a  part  of  which  is  already  ap- 
propriated to  supplying  water  to  another  city 
apon  a  mere  allegation  that  it  threatens  and 
intends,  when  it  acquires  such  system,  to  cut 
off  the  supply  from  the  other  city  and  its 
inhabitants.  Should  it  attempt  such  nnlawfnl 
act,  the  persons  injured  would  have  an  ade- 

tuate  legal  remedy  by  mandamus. — City  of 
oath  Pasadena  v.  Pasadeoa  Land  and  Water 
Co.,  152   CaL  579,  S3  Pac.  490. 

S.  Water   Companies. 
TRANSFER    OP    PROPERTY    AND    FRANOHiaB, 
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DUTY  TO  SUPPLY  WATER,  i  2S0A. 
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§  222%.    Tiaiufar  of    Property  aad  Fran* 
ehlM. 

[a]  A  qnasi-publie  corporation,  engaged  in 
■npplying  water  for  pnblie  me,  cannot,  with- 
ODt  legislative  sanction,  transfer  to  another 
the  entire  property  devoted  to  such  service 
and  the  business  of  carrying  it  on. — City  of 
South  Pasadena  v.  Pasadena  Land  and  Water 
Co.,  152  Gal.  579,  93  Pac.  490. 

[b]  Under  section  361a  of  the  Civil  Code, 
as  enacted  in  1903,  a  quaei'pubtic  corpora- 
tion, such  as  a  water  company,  with  the  con- 
sent of  the  stockholders  thereof  holding  of 
record  at  least  two-tbirds  of  its  issued  capital 
■tack,  but  not  otherwise,  may  make  a  trans- 
fer of  its  business,  franchises,  and  property 
a«  a  whole,  including  its  water  pipes  in  the 
streets  of  a  municipality,  and  the  right  to 
use  such  streets,  as  a  way,  which  it  had  under 
section  19  of  article  XI  of  the  constitution. 
City  of.  South  Pasadena  v.  Pasadena  Land  and 
Water  Co.,  152  Ca).  579,  B3  Pae.  490. 

[c]  The  right  of  the  defendant  company  to 
make  the  transfer  in  question  is  affirmed,  on 
the  authority  of  South  Pasadena  v.  Pasadena 
Land  and  Water  Co.,  152  Cal.  579,  93  Pac. 
490. — Graham  v.  Pasadena  Land  and  Water 
Co.,  158  Cal.  S9fl,  93  Pac.  493. 


[d]  lo  an  action  by  an  owner  of  land  to 
enjoin  the  transfer  of  all  its  property  and 
franchises  by  a  water  company,  furnishing 
water  to  sneb  land,  where  the  record  on  ap- 
peal shows  that  it  was  assumed,  throughout 
the  ease,  that  the  plaintiff,  and  others  e' 


respective  tracts  of  land,  a  sufficient  quan- 
tity for  the  need  thereof,  if  there  is  enough 
for  that  purpose,  and,  if  not,  then  their  due 
share  of  the  water  available,  and  that  this 
is  a  continuing  right  and  still  remains  vested 
in  them,  it  is  immaterial  whether  the  trial 
court  found  such  right  to  be  a  technical 
easement,  or  a  right  running  with  the  land 
for  its  benefit. — Graham  v.  Pasadena  Land 
and  Water  Co.,  152  Cal.  598,  93  Pae.  498. 

ie]  A  person  not  a  taxpayer  or  a  resident 
the  municipality  proposing  to  purchase  the 
water  system,  cannot  object  to  such  purchase 
on  the  ground  that  the  bonds  of  the  munici- 
pality to  be  issued  in  payment  thereof  are 
invalid.  If  the  corporation  making  the  sale 
is  satisfied  therewitii,  other  persons  cannot 
revise  its  decision,  in  the  absence  of  any 
showing  that  they  are  interested  as  stock- 
holders and  will  suffer  injury. — Orcutt  v. 
Pasadena  Land  and  Water  Co.,  152  Cal.  699, 
93  Pae.  497. 

[f]  In  a  complaint  for  such  an  injanction, 
general  allegations  that  the  transferee  threat- 
ens and  intends  to  divert  the  whole  water 
supply  to  the  use  of  its  own  inhabitants,  if 
it  shoot d  require  the  same,  and  will,  in  that 
event,  deprive  the  plaintiff  of  any  share 
thereof,  are  insufficient  to  warrant  the  grant- 
ing of  the  injunction.  It  is  not  to  be  pre- 
sumed that  this  will  be  dona,  in  the  face  of 
a  decision  of  this  court  declaring  that  it 
would  be  unlawful.  Anything  short  of  a  rea- 
sonable probability  of  injury  is  insufficient  to 
warrant  the  issuance  of  an  injunction  against 
the  act  which  it  is  claimed  will  cause  such 
injury. — Orcutt  v.  Pasadena  Land  and  Water 
Co.,  152  Cal.  S99,  93  Pac.  497. 

[g]  A  resident  and  land  owner  in  a  munici- 
pality which  is  supplied  by  water  by  a  cor- 
poration, the  ri^ht  to  receive  which  is  ap- 
purtenant   to    his    land,    cannot    enjoin    the 


Such  transfer 


>uld  acquire  the  water  sys- 


a  public  use,  and  the  right  to  mandamus,  . 
it  should  refuse  to  furnish  water  to  those 
entitled  thereto,  would  be  as  clear  in  such  a 
case  as  if  the  water  right  was  not  a  private 
right  or  an  appurtenance  to  real  estate,  but 
was  a  right  to  share  In  a  public  service  of 
water. — Orcutt  v.  Pasadena  Land  and  Water 
Co.,  152  Cal.  599,  93  Pac.  497. 

S  230V|.  Injuries  Incident  to  Supply  or  Use. 
[a]  It  is  only  where  a  definite  contract  calls 
for  the  continuance  of  an  instituted  water 
service  for  the  purpose  of  eztinguiahicg  fires, 
or  calls  for  a  service  to  be  instituted  at  a 
definite  time,  under  circnmstancps  known  to 
the  parties,  making  it  essential  that  par- 
ticular protection  from  fire  Ehould  then  com- 
mence, that  loss  of  the  premises  by  fire  may 
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be  r«DOTeied  a*  bavuig  bean  re&sonablj  Mp- 
posed  to  hivB  b«eD  within  the  eontemplation 
of  tbe  paitiea. — Hunt  Broa.  Co.  t.  San  Lor- 
eD2o  Water  Co.,  ISO  Cal.  61,  87  Pac.  1093. 

g  2S0a.    Dnl;  to  Bapply  WaUr. 

[a]  Where  the  petition  areried  the  advance 
payment  for  one  month  demanded  by  the 
watei  company,  and  prayed  for  a  vrit  of 
mandate  eonmanding  the  company  to  gnp- 
ply  petitioner  with  water  during  euch  month, 
and  thereafter  so  long  as  he  should  com- 
ply with  its  rules  and  regnlations,  a  con- 
tinuoDB  judgment  corresponding  with  aQch 
prayer,  only  expresses  the  obligation  of  the 
water  company,  while  In  control  of  a  pub- 
lic use,  to  SDpply  water  to  a  beneficiary  of 
such  uae,_  so  long  as  he  should  comply  with 
the  conditions  on  which  the  use  is  adminis- 
tered.— Maboney  v.  American  Land  Co.,  2 
Cal.  App.  1S5,  83  Pae.  267. 

[b]  Where  the  petition  for  the  writ  is  oth- 
erwise sufficient,  and  avers  that  one  of  the 
purposes  for  which  the  defendant  was  in- 
corporated, and  in  which  it  has  been  and  is 
engaged,  is  to  distribute  water  for  com- 
pensation to  the  residents  of  a  town,  in 
which  petitioner  is,  and  for  ten  years  baa 
been,  a  resident  and  freeholder,  and  that, 
during  that  time,  it  has  supplied  him  with 
water,  and  has  a  sufficient  quantity  of  water 
to  supply  him,  tbe  petition  sufficiently  shows, 
without  express  averment,  that  the  water 
company  is  in  tbe  control  of  a  pablis  use, 
and  that  the  petitioner  is  a  beneficiary  of 
that  use. — Maboney  v.  American  Land  Co., 
E  Cal.  App.  185,  83  Pae.  267. 

§  231.    AcUoni, 

[a]  In  an  action  to  enjoin  the  defendants, 
who  were  under  tbe  obligation  of  supplying 
water  to  the  inhabitants  of  tbe  locality  in 
which  the  plaintiff's  premises  were  situated, 
from  cutting  off  the  water  flowing  in  a  cer- 
tain pipe  to  one  of  his  lots,  and  to  com- 
fiel  them  to  furnish  water  to  a  certain  other 
ot  belonging  to  him,  the  superior  conrt  has 
jurisdiction  to  give  any  relief  warranted  by 
the  facts  alleged  and  within  the  scope  of  the 

Eirayer  of  the  complaint,  whether  that  re- 
ief  be  equitable  or  le^al,  or  relief  appro- 
priate only  in  a  special  proceeding.  And 
where  tbe  facta  alleged  ia  tbe  complaint 
are  sufficient  to  justify  relief  by  injunction 
as  to  one  lot,  with  additional  relief  by  writ 
of  mandate  as  to  the  other,  and  the  proper 

Earties  defendant  are  before  the  court  for 
oth  kinds  of  relief,  the  objection  that  there 
is  a  misjoinder  of  causes  of  action,  even  if 
well  taken,  cannot  be  raised  by  a  demurrer 
upon  the  sole  ground  that  the  complaint 
does  not  state  tacts  sufficient  to  constitute 
a  cause  of  action.  For  the  purposes  of  the 
demurrer  that  objection  is  waived. — Fellows 
V.  City  of  Los  Angeles,  151  Cal.  52,  90  Pae. 
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§  23ea.    Irrigation  Companies — ContracU  to 
Snroly  Water  and  AcUaus  Tberoon. 

[a]  Upon  review  of  the  evidence  upon  »■ 
issue  joined  between  appellant  and  respond- 
ent aa  to  the  amount  or  proportion  of  ex- 
pensea  to  be  paid  to  appellant  by  respond- 
ent for  the  maintenance  of  a  canal  for  ir- 
rigation managed  and  controlled  by  appel- 
lant, held,  that  the  evidence  eustaina  the 
finding  that  sneb  proportion  was  limited  to 
the  canal  as  originally  contracted  for  and 
constructed  by  appellant's  grantor  to  a  cer- 
tain arroyo,  and  did  not  include  liability  for 
any  proportion  of  expense  upon  a  subsequent 
extension  of  the  canal  by  him. — Riverside 
Heights  etc.  Co.  v.  Truat  Co.,  14S  Cal.  457, 
83  Pac.  1003. 

[b]  Where  the  language  of  some  of  the 
contracts  asaigned  to  respondent  was  uncer- 
tain in  respect  to  the  identity  of  the  canal 
to  be  eonstructed  by  appellant's  grantor,  it 
was  proper  to  admit  evidence  of  the  cireum- 
stances  surrounding  the  parties  at  tbe  time, 
the  size  and  length  of  the  canal  then  made 
or  contemplated  by  him,  and  of  the  phyai- 
cal  character  of  tbinga  mentioned  in  the  con- 
tracts, as  well  as  the  names  by  which 
they  were  then  generally  known. — Riverside 
Heights  etc.  Co.  v.  Trust  Co.,  148  Cal.  457, 
83  Pae.  1003. 


any  right  in  tbe  original  canal  for  < 
ance  of  water  aloDg  tbe  extension,  they  or 
appellant  would  be  bonnd  to  contribute  soch 
just  proportion  of  the  expenses  of  maintain- 
ing tbe  original  canal  aa  tbe  water  carried 
therein  to  serve  those  obtaining  water  oa 
the  extension  bears  to  the  whole  amount  of 
water  flowing  in  the  original  canal. — Blver- 
Bide  Heights  etc,  Co.  v.  Trust  Co.,  148  Cal. 
457,  S3  Pac.   1003. 

[d]  Where  a  few  of  the  eontraets  held  by 
appellant  were  granta  by  the  grantor  of  water 
rights  in  the  canal  for  a  valuable  consid- 
eration, but  containing  no  covenant  by  the 
vendee  to  pay  any  part  of  the  operating 
expenaes,  if  it  cannot  be  held  liable  for  ex- 
penses of  operation,  a  judgment  too  favor- 
able to  appellant  in  requiring  payment  oa 
its  behalf  cannot  be  complained  of  by  ap- 
pellant.— Riverside  Heights  etc.  Co.  v.  Trnst 
Co.,  148  Cal-  467,  83  Pac  1003. 

[e]  Where  appellant's  grantor  reserved  the 
right  to  develop  water  by  artesian  wells,  to 
be  carried  in  the  canal  for  use  upon  his  own 
or  other  lands,  for  the  eonveyanee  of  inch 
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w»ter,  a  pTopoTUonate  aliftr«  of  tha  expense 
of  mBlntenance  of  the  eanal  muat  be  paid  b^ 
him  01  hia  grantee. — Biverude  Heigbta  etc. 
Co.  T.  Trust  Co.,  148  Cal.  457,  83  Pac.  1003. 

[f]  The  jadgmeDt  fixing  the  apportionment 
of  the  expenses  on  the  basiB  of  the  amount 
of  water  flowing  in  the  canal  is  not  nnjust 
because  not  baied  upon  the  use.  The  amount 
□f  the  water  at  the  head  of  the  canal  for 
use  below  is  to  be  taken  as  the  amount  flow- 
ing therein;  and  whatever  loss  oeeurs  by 
evaporation  or  otherwise  will  be  divided 
among  tbe  parties  according  to  their  inter- 
earts.  The  judgment  cannot  be  interpreted  to 
justify  any  misconduct  in  unnecessary  waste, 
the  loss  for  which  must  be  wholly  borne  by 

'&•' -     ■     

Pae.  1003. 


iverside  Trust  Co.,  US  Cal.  457,  S3 


[g]  The  agreement  betn^  sufEcientlv  cer- 
tain in  its  terms,  and  having  been  fully  ex- 
ecuted as  a  contract  of  purchase  of  the  water 
right  by  the  original  vendee,  bis  successor 
in  interest  in  part  of  the  land,  is  entitled 
under  tbe  agreement  to  the  yearly  rental 
per  acre  against  the  plaintifF  company,  which 
cannot  recover  against  him  any  greater  sum. 
Stanislaus  Water  Co.  v.  Bachman,  152  Cat 
716,  S3  Fac.  S58,  15  L.  B.  A.,  N.  8.,  359. 

[h]  Tbe  contract  of  the  sale  of  the  water 
right  was  for  the  sale  of  an  interest  in  real 
property,  and  when  tbe  water  right  wae  fully 
acquired  by  the  vendee,  it  became  an  ease- 
ment appurtenant  to  his  land  according  to 
its  acreage,  and  would  pase,  as  an  incident, 
to  a  purchaser  of  part  thereof,  made  sab- 
sequent  to  its  acquisition,  under  foreclosure 
of  a  mortgage  by  tbe  vendee,  though  executed 
prior  thereto. — Stanislaus  Water  Co.  v.  Bach- 
man, 152  Cal.  716,  9Z  Pac  SSS,  16  L.  B.  A., 
N.  S.,  359. 

§  241.  ProceedlngB  to  Ertabllsh  and  Protect 
Water  Blgbte  and  Other  Bigbts  of  Fiop- 
erty— Bight  of  Action. 

[a]  Where  private  persons  owoiog  lands  in 
severalty,  in  order  to  irrigate  them,  diverted 
water  from  a  stream  by  means  of  a  dam 
and  common  ditch,  and  by  extensions  there- 
of admitted  other  adjacGDt  owners,  and  by 
means  of  side  ditches  conitructed  to  non- 
adjacent  lands  also  admitted  side  owners 
to  sbare  with  them,  it  being  agreed  that  all 
owners  should  share  in  the  water  in  propor- 
tion to  acreage,  and  share  proportionately  in 
tbe  expense,  it  being  agreed  that  each  side 
owner  should  share  in  the  expense  of  main- 
tenance of  the  common  ditch  to  the  line  of 
his  Bide  ditch  and  do  farther,  an  owner  of 
land  supplied  from  the  first  aide  ditch  who 
had  suffered  little  lose  of  water  from  the 
ditch,  though  benefited  by  the  improvement 
of  the  ditch  above  his  side  ditch,  cannot  be 
compelled  by  a  corporation  formed  by  ell  ad- 
jacent owners  for  their  convenience  to  con- 
tribute to  improvements  made  by  the  cor- 
poration to  prevent  loss  by  seepage  to  other 
adjacent  and  branch  owners  to  the  extent 
of  three  miles  below  his  side  ditch,  from  which 
he   had   received   no   benefit. — Arroyo   Ditch 


etc.  Co.  V.  Beqnette,.  U9  CaL  .643,  87  Pac 
10. 

§  24a.    —  Judgment  or  Pmtm. 

[a]  Where  the  action  by  the  corporation 
was  for  defendant's  share  of  tbe  whole  ex- 
pense of  construe  ting  a  fiume  and  cement 
ditch  for  the  benefit  of  all  adjacent  owners 
of  the  common  ditch  and  all  brancb  ditches, 
and  there  was  no  evidence  from  which  de- 
fendant's proper  share  of  tbe  improvements 
to  the  line  of  his  first  side  ditch  from  which 
he  had  received  a  benefit  could  be  estimat(.d, 
there  could  be  no  partial  recovery,  and  judg- 
ment was  properly  rendered  for  the  defend- 
ant.— Arroyo  Ditch  etc.  Co.  v.  Bequette,  149 
Cal.  543,  87  Pae.  10. 

S  260.    Bl^t  to  Supply  of  Water. 

[a]  Water  rights  of  the  Eern  Island  Irri- 
gating Canal  Company,  tbe  Qoose  Lake  Canal 
Company,  and  other  irrigation  eompsnies,  to 
divert  tbe  waters  of  tbe  Eern  River,  deter- 
mined.— Stein  Canal  Co.  v.  Kern  Island  I.  C. 
Co.,  63  CaL  563. 

[b]  It  is  immaterial  whether  a  covenant 
b^  a  water  company  to  charge  plaintiff  no 
higher  rate  than  ten  cents  per  inch  if  or 
every  twenty-four  hours'  use  upon  his  land 
of  water  purebased  from  the  water  company 
by  plaintiff  for  a  large  price,  sufficient  to 
irrigate  twenty  acres  of  plaintiff's  land,  was 
a  covenant  running  with  the  land  or  wae  a 
personal  covenant  in  relation  to  the  water 
right  affecting  his  land,  since  in  either  case 
equity  Will  enforce  the  covenant  against 
purchasers  from  the  water  company  witb 
notice  of  tbe  facts,  nbo  will  be  compelled  to 
furnisb  water  on  the  same  terms  and  will 
be  restrained  from  shutting  off  the  water 
for  nonpayment  of  a  higher  rate. — Hunt  v. 
Jones,  149  Cal.  297,  86  Pac.  686. 

[e]  Water  appropriated  from  a  river  for 
the  purpose  of  selling,  renting  and  furnish- 
ing the  same  for  irrigation  and  other  use- 
ful purposes  is  held  bj  the  water  company 
owning  the  same  upon  a  public  trustj  and 
it  owes  a  public  duty  which  will  be  enforced 
independent  of  any  contract.  Any  person 
cultivating  land  within  the  fiow  of  its  ditch 
and  water  system  who  has  been  furnished 
water  by  such  water  company  with  which  to 
irrigate  bis  land  is  entitled  to  the  continu- 
ous use  of  Its  upon  the  same  terms  as  those 
who  have  purchased  their  lands  from  the 
company,  provided  it  has  a  sufficient  supply 
for  all  the  lands  within  its  fiow  requiring 
water. — CozECUS  v.  North  Fork  Ditch  Co.,  2 
Cal.  App.  404,  84  Pac.  342. 

%  265.  Tolls  and  Other  Oharges  for  Water, 
[a]  Where  an  ordinance  is  in  force  fixing 
water  rates,  mandamus  will  not  lie  to  con- 
trol the  discretion  of  the  supervisors  in  re- 
fusing to  fix  an  additional  rate  to  enable 
the  water  company  to  replace  worn-out  pipe 
with  new  pipe.  Buch  refusal  being  within 
their  jurisdiction,  tbe  ground  on  which  they 
base  their  action  is  entirely  immaterial. — 
Berger  v.  Justice,  4  Cal.  App.  532,  88  Pae. 
SSI. 
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S  &S9.    lUJnilM  Inddmt  to  Supply  u  TTi* 


[ft]  Upon  appe&l  from  a  judgment  rendered 
npon  gGDetal  demurrsT  to  ft  complftint  for  fto 
injanctian  to  restrain  the  corporation  do- 
fendant  from  shnttlng  off  the  waters  of  a 
stream  to  which  plaintiff  by  fair  intendment 


under  which  defendant  claimed  title,  any 
gronnd  of  apeeial  demnrrer  for  onceTtBinty 
or  indefiDitenese,  »i  to  whether  plsintifF  took 
title  from  the  aaaociation  or  from  a,  corpora' 
tlon  of  the  same  name  which  mceeeded  to 
the  rights  of  the  araociation,  and  from  which 
defendant  immediately  derived  title,  cannot 
be  considered. — Hunt  v.  Jones,  149  C&l.  287, 
86  Fac.  ess. 

[b]  A  complaint  to  recover  daraagss  for 
nondelivery  of  water  by  the  defendant  water 
company  to  the  plaintiff  for  irrigation  of  hts 
lands,  which  shows  that  plaintiff  is  entitled 
to  the  water  claimed  for  that  pnrpose  and 
wbieh  alleges  the  demand  and  tender  of  ea- 
tabliehed  water  rates,  and  all  the  facts  con- 
templated in  section  10  of  the  "Act  to  ref- 
late the  sate,  rental  and  distribution  of  water 
in  this  state,"  approved  March  IS,  1885,  as 
B  precedent  to,  and  as  a  basis  for,  the  lia- 
bility of  the  water  company  for  damages 
to  the  extent  of  the  Injury  sustained  by  the 

EUintiff,  states  a  sufficient  cause  of  action. — 
owe  V.  Yolo  Coanty  etc.  Water  Co.,  8  Cal. 
App.  167,  B6  Pac.  379. 

[c]  The  averment  that  the  plaintifF  ten- 
dered to  the  defendant  in  cash  the  sum  of 
one  hundred  dollars  in  advance  for  the  pay- 
ment of  such  waters  as  might  be  furnished 
by  the  defendant  at  the  rates  established  by 
the  board  of  supervisors,  is  not  open  to  at- 
tack by  general  demurrer,  and  in  consider- 
ing the  complaint  it  cannot  be  presumed  that 
the  tender  was  objected  to  by  the  defendant, 
as  to  its  form  or  the  sufficiency  of  the  amount 
offered. — Lowe  v.  Yolo  County  etc.  Water 
Co.,  8  Cal.  App.  167,  96  Pac.  379. 

[d]  The  need  of  irrigation  for  plaintifl 
lands,  and  that  irrigation  would  beoeflt  them, 
is  sufficiently  shown  by  the  averment  "that 
by  reason  of  the  refusal  of  said  defendant 
to  furnish  plaintiff  with  water  as  aforesaid, 
the  said  crop  of  alfalfa  growing  on  said  tract 
of  land  has  become  lost  and  destroyed." — 
Lowe  V.  Yolo  Countv  etc.  Water  Co.,  8  CaL 
App.  167,  96  Pac.  379. 

[e]  Where  the  complaint  alleges  a  aufll- 
Ciency  of  water  to  supply  the  demands  of 
the  stockholders  and  of  the  plaintiff  at  the 
time  of  his  demand  and  tender,  and  does 
not  show  any  facts  entitling  any  stockhold- 
ers to  a  preference  under  section  552  of  the 
Code  of  Civil  Procedure,  such  preference  does 
not  arise  upon  the  demurrer,  but  is  matter 
of  defense  to  be  disclosed  by  the  answer. — 
Lowe  T.  Yolo  County  etc  Water  Co.,  8  Cal. 
App.  167,  86  Pac.  379. 

[f]  Where  the  complaint  alleged  that,  prior 
to  the  demand,  defendant  refused  to  supply 
the  plaintiff  with  water  for  irrigation  pur- 
poses, or  at  all,  a  specific  demand  and  ten- 
der   were    thereby    waived. — Lowe    v.    Yolo 


8.    Irrigatioi  District!. 

RATtntE  AND  tKOIDENTS,  i  SflS. 
BTATUTORT  PH0TISI0N8.  |  3M. 

PROCEEDiNGa,  laes"*. 

PETITION  FOK  OROANIZATIOK,   I  SOe. 
CONFIRUATtON  PBOCEEDINOS.  |  2T<t. 

.  COLLATERAL  ATTAOK,  I  271. 

TEBBtlTOBT,   |  3Ta. 

BONDS — INTEREST,  |  380. 

ASSESSMENTS  AND  LIEN  AND  XNPOBOEmNT 

THEREOF,  i  385. 
A0TI0N8  BT  AND  AGAINST  DISTRIOT,  I  a88«, 

S  263.    Nature  uiO  Incidents. 

(a]  The  whole  object  of  the  legislation  an- 
thorizing  the  organization  of  irrigation  dis- 
tricts is  to  enable  owners  of  lan£  suscepti- 
ble of  irrigation  from  a  common  source  and 
bjr  the  same  system  of  works  to  form  a  dis- 
trict composed  of  such  lands,  which  district 
when  formed  is  a  public  corporation  for  the 
sole  purpose  of  obtaining  and  distributing 
such  water  aa  may  be  necessary  for  tho  irri- 
gation thereof,  thus  enabling  each  one  to 
have  for  his  land  in  the  district  the  benefit 
of  a  common  system  of  irrigation,  and  bring- 
ing about  the  reclamation  cf  the  land  of  the 
district  from  aridity  to  a  condition  of  soita- 
biiity  for  cultivation.— Jenlson  v.  Bedfleld,  119 
Cal.  600,  87  Pac.  62. 

S  264.    atfttntoiy  Pravlslona. 

[a]  BectioD  39  of  act  of  March  31,  1897, 
providing  for  the  organiiation  of  irrigation 
districts  of  the  act  in  question  is  not  in  vio- 
lation of  any  provision  in  the  present  con- 
stitution of  the  state. — Nevada  National  Bank 
V.  Board  of  Supervisors,  6  Cal.  App.  638,  91 
Pac.  122. 

%  seeVi.    FrocaedlngB. 

[a]  Any  uncertainties  affucting  competition 
in  bidding,  either  as  to  the  snbatantial  terras 
of  the  proposed  contract,  or  a  anbstantial 
variance  as  to  such  terms  between  the  notice 
to  bidden  and  the  plans  and  specifleations, 
or  in  the  plans  and  apecifications,  or  as  to 
the  reserved  power  of  the  engineer  to  change 
the  plans  and  require  extra  work  without 
providing  for  compensation,  rendered  the 
whole  proceedings  invalid. — Healey  v.  Anglo- 
Callfomian  Bank,  S  Cal.  App.  278,  90  Pac. 

[b]  Where  the  officers  of  the  irrigation  dis- 
trict, which  is  a  public  municipal  corpora- 
tion, have  dispensed  or  failed  to  comply  with 
any  of  the  essential  proceedings  prescribed 
by  statute  for  investing  them  with  power  to 
contract,  no  liability  is  imposed  upon  the 
corporation  by  the  contract,  and  the  bidder, 
whose  offer  is  a  mere  naked  one,  without 
consideration,  is  not  estopped,  by  reason  of 
his  failure  to  comply  therewith,  from  claim- 
ing the  return  of  the  check  deposited  with 
his  bid,  or  from  enjoining  the  payment  there- 
of.— Healey  v.  Anglo-Californian  Bank,  S  Cal, 
App.  278,  90  Pac.  54. 

[c]  Where  the  advertisement  under  section 
63    of   the   Wrigbt   Act   was    for    less    tlina 
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the  whola  work,  It  ia  eMsntiat  that  the  no- 
tice must  describe  the  partienlar  work  to  be 
done,  t,i  required  in  tut  section,  bo  ai  to 
correspond  with  the  plans  and  specifications 
thereof,  which  must  relate  to  the  same  work, 
so  as  not  to  mislead  bidden  to  their  dis- 
advantage, and  the  failure  properly  to  de- 
scribe the  work  rendered  the  notice  insuffi- 
cient.— Healey  t.  Anglo-Califoinisn  Bank,  S 
Cal.  App.  278,  90  Pae.  54. 

id]  In  an  action  to  restrain  the  managers 
defendant  bank  from  paying  a  certified 
check,  indoreed  "not  to  be  paid  nnless  for- 
feited," which  was  delivered  to  the  irriga- 
tion district  defendant,  with  a  sealed  bid 
for  p;  oaed  work  on  its  canal  svstem,  the 
eheck  lo  be  retnrned  if  the  bid  was  not  ac- 
cepted, and  forfeited  if  the  bid  was  ac- 
cepted, and  not  complied  with  bv  pIsintifF, 
where  issue  was  joined  as  to  the  acceptance 
of  the  bid  and  noncompliance  therewith  bf 
the  plaintiff,  and  the  conit  fonnd  against  evi- 
dence as  matter  of  fact  that  the  averments 
of  the  complaint  were  troe,  and  the  denials 
And  averments  of  tbe  answer  were  untrue,  a 
jodgmcnt  for  the  plaintiffs  can  only  be  sup- 
ported upon  the  theory  that  the  court  found, 
as  matter  of  law,  that  the  whole  proceed- 
ing was  invalid,  and  that  the  attempted  ac- 
ceptance and  award  were  nugatory. — Healey 
r.  Anglo-Californian  Bank,  S  CaL  App.  £78, 
90  Pac.  54. 

§  266.    Petition  for  Organlcatlon. 

[a]  In  proceedings  for  the  organization  of 
an  irrigation  district  nnder  the  so-called 
Wright  Act  (BtaU.  1887,  p.  29),  it  is  not  es- 
sential to  the  jurisdiction  of  the  board  of 
supervisors  that  the  petition  for  the  organiza- 
tion of  the  district  and  the  notice  of  the  time 
when  the  petition  would  be  presented  to  the 
board  should  be  contained  in  separate  docn- 
ments.  A  single  document,  which  is  suffi- 
cient in  form  both  as  a  notice  and  a  peti- 
tion, after  being  published  for  the  requisite 
time  as  a  notice,  mar  be  presented  to  the 
board  as  a  petition. — Fogg  v.  Perris  Irr,  Dist., 
154  Cal.  209,  97  Pae.  316. 

S  270.    Oonflnnatloii  Froceedliiga. 

[a]  Notwithstanding  a  deeree,  made  In  pur- 
suance of  the  act  of  18S9,  confirming  the  pro- 
ceedings of  an  irrigation  district  up  to  an 
order  for  the  sale  of  certain  bonds  may  be 
Invalid,  a  subsequent  valid  decree,  made  In 
pursuance  of  said  act,  confirming  the  original 
proceedings  for  the  formation  of  the  district. 


after  tbe  first  deeree,  will  protect  the  district 
and  the  bondholders  against  any  attack  upon 
the  validity  of  the  district  organization  or 
the  issnanee  of  the  bonds,  and  will  render 
harmless  any  error  of  the  trial  court  In  hold- 
ing the  first  decree  valid..~Fogg  v.  Perris 
Irr.  Dist.,  154  Cal.  209,  97  Pac.  316. 

[bl  Under  the  act  of  1889,  a  proceeding  to 
confirm  the  issnanee  of  bonds  by  an  irriga- 
tion district,  based  npon  a  petition  and  no- 
tice as  required  b^  the  statute,  necessarily 
involved   and   required   an   Inquiry   into   the 


validity  of  the  original  organisation  of  the 
district,  and  the  confirmatory  decree  might 
adjndge  the  validity  of  the  organizatio'   '' 


Cal.  209,  97  Pae.  316. 

[c]  A  notice  of  the  hearing  of  the  petition 
for  the  confirmation  of  the  proceedings  of  an 
irrigation  district,  which  otnerwise  conforms 
to  the  reijnirements  of  the  act  of  1889,  need 
not  contain  a  specific  description  of  the  real 
estate  of  the  district,  or  that  of  any  land 
owner  thereof,  nor  of  its  bonndarios.  Upon 
its  organisation  the  district  beeama  prima 
facie  a  quasi-municipal  eorparation,  with  de- 
fined boundaries  established  and  recorded,  and 
this  record  constituted  constructive  notice  of 
the  location  of  the  boundary  lines  of  the 
district  to  all  of  its  inhabitants  and  to  the 
world.  A  statement  in  such  notice  that  the 
petition  was  for  the  purpose  of  confirming 
the  proceedings  for  tbe  sale  of  the  bonds 
of  a  designated  irrigation  district  was  suf- 
ficient due  process  of  law  to  inform  any 
owner  of  lands  within  the  district  that  his 
lands  would   be   afFected,   and   that   he    was 


§  271.    OollMeial  Attack. 

[a]  Tbe  fact  that  a  majority  of  the  per- 
sons who  signed  tbe  petition  for  the  organ- 
ization of  an  irrigation  district  were  not 
bona  fide  freeholders  in  the  district,  but  were 
made  such  temporarily  and  for  the  sole  pur- 
pose of  permitting  them  to  sign  tbe  peti- 
tion, is  such  a  fraud  that  if  shown  to  the 
court  on  a  proceeding  for  eonfirmstion  had 
under  the  net  of  1889  (Stats.  1889,  i>.  211), 
it  would  be  sufficient  cause  for  declaring  tbe 
organization  of  the  district  invalid.  Such 
fraud,  not  appearing  on  the  record  of  tbe 
proceedioge,  would  not  make  the  organiza- 
tion of  the  district  absolutely  void,  but  only 
voidable,  and  it  would  not  deprive  the  court 
in  tbe  confirmatory  proceeding  of  jurisdic- 
tion to  make  a  confirmatory  decree,  nor  would 
it  be  sufficient,  in  a  subsequent  action,  to 
warrant  the  annulment  of  such  confirmatory 
decree. — Fogg  v.  Perris  Irr.  Diat.,  1S4  Cal. 
209,  97  Pac.  .316. 

§  272.    Territory. 

[a]  If  after  tbe  original  organization  of  tbe 
district  its  boundaries  were  changed,  by  pro- 
ceedings that  were  valid  and  regular  on  their 
face,  such  changes  were  matters  of  record, 
and  a  subsequent  notice  of  the  hearing  of 
the  confirmatory  petition,  that  referred  to 
the  district  by  its  designated' name,  would  be 
sufficient. — Fogg  v.  Perris  Irr.  Dist.,  154  Cal. 
209,  97  Pac.  316. 

[b]  An  irrigation  district,  organized  nnder 
the  act  of  March  7,  1887,  generally  known 
as  the  Wright  Act,  and  the  Bridgeford  Act 
amendatory  thereof  (Stats.  1S97,  p.  263),  is 
a  public  corporation,  and  the  legal  title  to 
all  lands  of  the  district,  including  lands 
which,  because  of  a  change  in  its  plans,  have 
become  unnecessary  to  its  irrigation  scheme, 
is  held  in  trust  by   the  district,  and  such 
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Iftiida  He  dedicated  and  aet  apart  to  tbe  uaea 
and  pnrpOHeg  apeeifled  io  tbe  act.  The  bene- 
flcial  title  is  in  tbe  ewnere  of  the  land 
within  the  iirigation  district. — Tulare  In. 
Diet.  V.  CoUins,  154  Cal.  UO,  S7  Pae.  1124. 


§280. 

[a]  In  mandamua  to  compel  the  payment 
of  intereet  on  bonds,  the  court  properlj  re- 
fused to  admit  in  evidence  a  resolution  of 
the  boa  id  of  directors  passed  after  demand 
by  the  plaintiff  for  payment  of  bis  interest 
coapons,  transferring  all  moneys  raised  for 
tbe  payment  of  coupons  end   interest   to   the 

Kyment  of  interest  on  refnnded  bonds.     The 
ard  eoald   not   thereby    defeat    plaintitTs 
right  to  have  tbe  money  collected  for  the 

Eurpose  applied  to  the  payment  of  the  eaapona 
eld  by  him.— Hewell  V,  Eogiu,  3  Cal.  App. 
24S,  ei  Pae.  1002. 

§  286.    AsMssmentt  and  Lien  and  Enforce- 
ment Tberaol. 

[a]  For  the  porposes  of  tbe  revenue  of  an 
irrigation  district  it  can  only  tax  real  prop- 
erty sitoated  within  the  district;  and  polee, 
wires,  and  other  appliances  constituting  a 
telegraph  line  passing  through  the  district, 
belonging  to  a  tclr^graph  company,  thon^b 
situated  npon  the  right  of  wa^  of  a  rail- 
road company,  with  its  permiasioD,  preeerTe 
tbe  character  of  personal  property,  and,  as  - 
such,  cannot  be  taxed  by  tna  irrigation  dis- 
trict.—Western  Union  Tel.  Co.  v.  Modesto 
Irr.   Co.,   148   Cal.   6B2,   87   Pae.   190. 

[b]  For  the  purposes  of  taxation  in  an  ir- 
rigation district  tbe  definition  of  real  and 
personal  property  in  the  general  revenue  and 
taxation  laws  of  the  state  must  prevail;  and 
under  sections  3SIT  and  3663  of  the  Politi- 
cal Code,  telegraph  lines  cannot  be  asseaeed 
as  improvements  on  land,  but  must  be  as- 
seseed  as  personal  property. — Western  Union 
Tel.  Co.  V.  Modeeto  Irr.  Co.,  149  Cal.  862,  87 
Pae.  ISO. 

[c]  One  levy  may  be  made  under  the  stat- 
ute to  pajr  the  aggregate  amount  of  install- 
ments of  interest  and  priueipal,  which  have 
fallen  due  in  previona  successive  years. — 
Nevada  National  Bank  v.  Board  of  Super- 
visDTB,   S   Cal.   App.   638,   Bl   Pae.    122. 

[d]  The  expense  of  the  levy  and  assesement, 
in  addition  to  the  annual  interest,  is  a 
proper  charge  against  tbe  irrigation  district. 
Nevada  National  Bank  *.  Board  of  Super- 
visors, 5  Cal.  App.  638,  91  Pae.  122. 

§  2S6a.    Actions  bj  and  Against  IHstrlet 

[a]  An  assessed  owner  of  land  entitled  to 
the  use  of  water  in  an  irrigation  district, 
and  as  assig-ies  of  the  water  right  of  an- 
other owner,  is  not  entitled  to  receive  from 
tbe  irrigation  district  any  portion  of  hia 
share  of  water  for  use  on  lands  owned  by 
him  outside  of  the  boundaries  of  the  dis- 
trict; and  he  cannot  maintain  an  action 
for  damages  for  refusal  of  the  directors  of 
the  irrigation  district  to  distribute  water 
for  such  use. — Jenison  T.  Bedfleld,  149  CaL 
SOO,  87  Fac.  68. 


[b]  An  kllegatlon  .  in  the  complaint  in  an 
action  for  damages  for  refusal  of  an  irriga- 
tion district  to  apportion  part  of  plaint^s 
ahare  of  water  due  from  the  irrigation  dis- 
trict to  the  irrigation  of  Ms  land  ontstde  tbe 
district,  that  he  h^d  claimed  tbe  right  to 
use  and  had  used  nnder  such  claim  npon 
such  land  more  than  three-fourths  of  the 
water  allotted  to  him,  and  that  sneh  use 
had  been  adverse  to  the  irrigation  district, 
and  with  its  full  knowledge,  waa  properly 
stricken  from  the  complaint  as  irrelevant, 
and  evidence  offered  in  support  thereof  was 
properly  excluded.  If  it  be  assumed  that  tbs 
statute  of  limitations  can  run  against  an  ir- 
rigation district,  plaintiff  co"1d  not  estab- 
lish a  right  by  prescription  in  such  action 
to  SQch  use  of  tbe  allotted  water,  and  the 
allegation  made  eannot  afford  him  any  ground 
npon  which  to  insist  upon  the  continuanee 
of  the  unwarranted  use.-— -Jenison  v.  Bedfield, 
149  Cal.  500,  87  Pae.  62. 


.    exceeded    its   jurisdiction   i 


[c]  The   . 


them. — Nevada  National  Bank  v.  Board  of 
Supervisors,  5  Cal.   App.   838,  91   Pae.   122. 

[d]  A  judgment  creditor  of  an  irrigation 
distriet  has  the  right  to  call  npon  its  board 
of  directors  to  pay  tbe  judgment,  and  npon 
their  refusal  or  neglect  to  do  so,  to  have 
recourse  to  the  enpervisors,  and,  upon  their 
refusal  to  levy  an  assessment  sufficient  to 
pay  the  judgment,  to  apply  for  a  writ  of 
mandate  to  compel  such  levy. — Nevada  Na- 
tional Bank  V.  Board  of  Supervisors,  S  Cal. 
App.  638,  91  Pae.  122. 


WHABVES. 


and  n**  at  wharres.  plars  and  docks  far  tbe  land- 
Ins  et  vesMli,  whsthar  coiutnictad  ondar  fruidilwB 
gtuHad  Omttoi  or  dliecUy  tiy  tlia  SDVimnKDt,  and 
whatbn'  th*  nas  tM  nblect  to  parmant  ot  wbarfare 
or  other  teas  er  tro*;  orsanltatlDn.  traucblaaa,  and 
powars  of  wkut  er  dock  compinfaa;  and  tichta. 
dnUas  and  llaMUttai  ot  laok  eompanlaa  or  ot  mmO- 
dpalltlaa  In  reapaet  ot  tbe  manatamant  and  aaa  sT 
tbali  whami,  pleia  and  docks. 

§  16.  Harbor  Oonunlsstoners — Sight  to  Sna. 
[a]  The  board  of  state  harbor  commissioners 
has  tbe  authority  to  use  the  name  of  the 
people  without  the  relation  of  the  attorney 
general  in  an  action  against  the  aareties  of  a 
wharfinger  to  recover  moneys  lost  to  tbe 
board  by  his  delinquency. — People  v.  La  Bue, 
95  Cal.  75,  30  Pae.  131. 

§  18.    Vliaiflngerf. 

[a]  The  liability  of  the  sureties  of  a 
wharfinger  continues  after  bis  removal  from 
office  and  after  a  change  of  law  conferring 
hia  duties  upon  another  officer. — People  v. 
La  Bue,  65  Cal.  7S,  30  Pae.  131. 

§  20.    'Wbaifage— Bl^t  to  Wliaifage^ 

[a]  An  action  for  wharfage  may  be  main- 
tained, though  the  law  imposing  it  terms  it  a 
charge  for  "arrivals." — Saeramento  t.  Steamer 
Confidence,  4  C^  45. 
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tnelnd*  tautnimaiiU  tn  vrtUuf  miktnf  tUipoil- 
ttou  ol  propartr  M  t>k*  dlMt  Kt  dwUii  nUnn, 
Mqslittei,  nlUltr.  IncUUnU,  sonMroetlon,  op*[a- 
Uen,  uiil  (Saet  ef  null  Uutnuuntii  •TU«Bea  n- 
Utln«  (lUTvto;   pioliat*.  •■UbUilmant, 


I.  NATUBE   AND  EXTENT   OP  TE3TA- 
MBNTABY  POWBES,  iS  1-fi. 
n.  TESTAMBNTABY  CAPACITY,    t!    7- 
20. 
nr.  CONTBACTS     TO     DETISE     OE     BE- 
QUEATH,  Si   21--2S. 
IV,  BEQUISITBS  AND  TAUDITY,  S|  2»- 

8U. 

A.  Nature    and    Eiieutlals   of   Tsata- 

mentaiy  Disposition,  JS  26-35. 

B.  Form  and  CoDteota  of  Iiutrunient, 

{}  36-42. 

C.  Execation,  gj  43-53. 

D.  Holographic  Wills,  H  S4--S9. 

£.  MiBtake,  Fraad  and  Undae  Infla- 

ence,  {j  60-6B. 
F.  RevoeatioQ  and  Bevivat,  f|  70-SQ. 
T.  PBOBATE,     ESTABLISHMENT     AND 
ANNULMENT,  S!  81-214. 

A.  Probate   aod   Bevoeation   in   Oen- 

erat,  Jj  Sl-QO. 

B.  Actions  to  Batablisli  or  Determine 

Validitj,  i%  01-96. 

D.  Probate     or     Becord     of     Foreign 

WillB,   a   I01-II05. 

E.  Juriediction,         Limitation         and 

Laches,  H  10S-I14. 

F.  Parties,  Process  or  Notice,  SI  115- 

121. 

Q.  Petitions  Objections  «nd  Plead- 
ings,  iS   122-133. 

H.  Evidence,  3$  134-150. 

I.  Hearing  or  Trial,  H   151-175. 

J,  Judgment  or  Decree,   H   175-182, 

E.  Review,  IS   183-196. 

L.  Fees  and  Costs,  if  197-203. 

U.  Operation  and  Effect,  H  204-214. 
VI.  CONSTRUCTION,   S!   215-312. 

A.  General  Bules,  SS  215-250. 

B.  Designation  of  Devisees  and  Lega- 

tees      and       Their       Bespective 
Shares,  SI  251-263. 

D.  Description    of   Property,    S9    268- 

277. 

E.  Nature    of    Estates    and    Intereits 

Created  Therein,  fS  278-290. 

F.  Conditions  and  Restrictions,  5E  291, 

292. 
O.  Estates     In     Trust     and     Powers, 

Si  293-306. 
Vn.  EIGHTS   AND   LIABILITIES   OF   DE- 
VISEES  AND   LEGATEES,    IS   313- 
354. 
B.  Specific  and  General  Devises,  and 

Beqaesta     and     Cumulative     and 

Snbstitntioual   Legacies,    S!  326- 

331. 
D.  Election,  IS  334-339. 
H.  Lapsed     Devisea     and     Bequests, 

SS  350-352. 


L  Bights  and  Bemedles  cf  Creditors 
of  Devisees  and  Legatees,  SS  353, 
354. 

i:      NATUXS  AND  EXTENT    OF    TBSTA- 

MENTABY  POWEBS, 
HATITRE  ANI>  EXTEHT  OF  POWER.  |  1. 
FBOFBBTT  AND  BI0HT8   SUBJEOT  TO  TKaTA- 

UENTABT  ruSPOSmON.    I  8, 

COMMUMITT  PROPERTY,   I  4. 

EESTBICTIONfl    ON    DEVISES    AND    BEgDESTB 

FOB    OHARITABLK    OB    RELIOtOOa    PDB- 

P03E8.  I  0, 

§  1.    Haton  and  Extent  of  P»wei. 

[a]  A  basband  should  not  allow  the  dutj 
he  owes  to  his  wife  to  bo  overcome  by  his 
love  for  bis  parents.  Where  one's  marital 
obligation  comes  into  conflict  with  his  filial 
devotion,  the  lattar  aboald  give  waj  to  the 
former,— EsUte  of  White,  1  Oof.  Fro.  Dec. 
128. 

[b]  Every  person  over  the  age  of  eighteen 
years,  of  sound  mind,  msy,  by  last  will,  dis- 
pose of  all  his  estate  remaining  after  pay- 
ment of  his  debts.— Estate  of  Ingram,  I  Cof. 
Fro.  Dec.  222. 

[c}  The  power  of  testamentary  disposition 
is  given  and. defined  by  statute,  and  is  sub- 
ordinate to  the  authority  vested  in  the  pro- 
bata court  to  appropriate  property  for  tlie 
support  of  testator's  family,  including  a  home- 
stead, Sid  for  the  payment  of  debts.— Es- 
tate of  Green,  1  Cof.  Pro.  Dec.  444. 

[d]  A  parent  may  elect  whether  to  allow 
his  estate  to  descend  by  the  law  to  his  chil- 
dren equally,  or  dispose  of  it  by  will  to  one 
or  more  of  his  children  to  the  exclusion  of 
the  ethers.- Estate  of  McGinn,  3  Cof.  Pro. 
Dee.  26. 

[e]  Parents,  as  well  as  all  other  testators, 
have  the  absolute  right  to  judge  who  are  the 
proper  objects  of  their  bounty;  and  children 
have  no  right,  legal  or  equitable,  in  the 
parent's  estate  which  can  be  asserted  against 
a  competent  parent's  free  act. — Estate  of  Mc- 
Ginn, 3  Cof.  1^0.  Dec.  26. 

[f]  The  taw  places  property  wholly  under 
the  owner's  control,  and  subject  to  such  final 
disposition  as  he  chooses  to  make  bj  will. — 
EsUte  of  McGinn,  3  Cof.  Pro.  Dec.  26. 

[g]  The  paramount  right  of  testamentary 
disposition  is  regarded  as  one  of  the  most 
sacred  of  rights,  and  as  the  most  efficient 
means  which  a  person  has  in  protracted  life 
or  old  age  to  command  the  attention  due  his 
infirmities. — Estate  of  McGinn,  3  Cof.  Pro. 
Dec.  26. 

[h]  Every  person  over  the  age  of  eighteen 
years,  if  of  sound  mind,  may  by  will  dispose 
of  all  his  estate,  real  and  personal;  provided 
that  a  married  man,  as  to  community  property, 
has  no  power  of  testamentary  disposition  as 
to  the  one-half  thereof  specially  devolving 
npon  his  sarviving  wife. — Estate  of  McGinn, 
3  Cof.  Pro.  Dee.  26. 

[i]  The  paramount  right  of  testamentary  dis- 
position given  by  law  is  absolute;  it  is  not 
subject  to  any  power  of  prevention  by  teata- 
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tor's  ehildren,  or  vidow,  exeapting  00)7  u  to 
tbe  Btatatoiy  rights  of  the  widow,  by  (ht- 
Ti  vol  ship,  in  the  cammaDitj  property. — Es- 
tate of  UeOlDD,  3  Cof.  Pro.  Dee.  26. 

[jj  The  p&rsmouiit  right  of  tMtamentsry 
disposition  given  the  owner  of  property  the 
rig^bt  tu  elect  and  d»teniune  whether  he  will 
allow  his  Mtate  to  dueend,  upon  hU  deatb, 
to  the  persons  designated  by  the  law  as 
bis  fQceessors,  or  whether  he  will  prevent 
such  descent,  and  make  a  disposition  by  will. 
Estate  of  McQiui,  3  Cof.  Pro.  Dee.  26, 

[k]  Th< 
dispoeitif 

deprivation,  boeaaee  a   person   may  l>e 
moral  or  nnjuat. — Estate  of  UcOinn,  B  Cof. 
Pro.  Dec.  26. 

[1]  The  right  to  leave  property  by  will  !■ 
a  right  given  by  the  law  ^one;  that  ii,  a 
person    has    no    natural    right    to    leave    his 

Eroperty  in  any  partiealsr  way. — Estate  of 
olbaer,  S  Cof.  Pro.  Dec.  232. 
[m]  A  person  of  sound  mind  may  leave  Us 

tiroperty  by  will  to  relativee,  or  dispose  of 
t  otherwise  as  he  pleases.  His  own  wishes 
and  judgment  in  this  regard  are  sole  and 
supreme.— Estate  of  Dolbeet,  S  Cof.  Pro. 
Dec  232. 

S  3.    Tmfntf  sod  Blghta  Subject  to  Testa- 
mentarr  DUpnltlon. 

[a]  The  right  to  dispose  of  property  by  will 
is  purely  statutory,  and  available  only  upon 
compliance  with  statutory  requirements. — Sea- 
man's Estate,  146  Cal.  4S5,  *50,  106  Am.  St. 
Bep.  03,  60  Pae.  700. 

[b]  The  very  thing  bequeathed  must  be  in 
existence  at  the  death  of  the  testator  and 
form  part  of  his  estate,  otherwise  the  legacy 
is  wholly  tnoperative. — Estate  of  Oarratt,  S 
Cof.  Pro.  Dec  3B4, 


[c]  In  this  state^  beqnesta  are  not  prohibited 
as  superstitious  if  tbev  are  for  the  obserr- 
ance  of  any  ceremonial  the  efficiency  of 
which  is  recognized  by  the  church  of  which 
the  testator  is  a  member. — Estate  of  Lennoo, 
152  Cal.  327,  125  Am.  St.  Bep.  58,  S2  Pse. 
870. 

[d]  Where  a  testatrix  attempts  to  devise 
her  whole  estate  for  a  partiealar  charitable 
use,  sneh  devise,  under  section  1313  of  the 
Civil  Code  ia  void  as  to  two-thirds  of  the 
property  of  the  deceased,  and  valid  as  to 
the  remaining  ooe-tbird.  If  such  remaJndeT 
is  inadequate  to  carry  out  the  exact  eharita- 
ble  purpose  contemplated,  a  court  of  equity, 
under  its  cy  pres  power,  would  be  aathor- 
ised  to  give  effect  to  the  general  charitable 
intent  of  the  tesUtrix.— EsUte  of  Peabody, 
IS4  Cal.  173,  97  Pac.  1S4. 

[e]  Charitable  bequests,  so  far  as  they  ex- 
ceed one-third  the  distributable  estate,  are 
void.— Estate  of  Gibson,  1  Cof.  Fro.  Dae.  9. 

[f]  If  some  of  the  purposes  of  a  testa- 
mentary trust  are  charitable,  while  some  are 
not,  no  part  of  it  is  sustainable  as  a  charita- 
ble trust,  if  the  bequest  violates  the  law  regu- 
lating the  validity  of  private  tmsti. — Estate 
of  Sutro,  2  Cof.  Pro.  Dec.  120. 

[g]  The  word  "estate,"  as  employed  in  sec- 
tion 1313  of  the  Civil  Code,  means  estate  in 
California.  The  one-third  of  the  estate  wbieh 
may  be  given  to  charity  is  one-third  of  the 
distributable  assets  of  the  estate. — Estate  of 
Jones,  2  Cof.  Pro.  Dee.  178. 

[h]  The  excess  of  an  estate  all  over  and 
above  the  one-third  to  charities  goes  to  the 
residuary  legatee  or  devisee,  preferably  to  the 
next  of  kin  or  heirs  at  law,  according  t     '' 


s*.  - 

}a]  Inasmuch  as  the  testator  bad  bo  power 
disposition  over  his  wife's  share  of  the 
community  property,  it  is  held  in  this  ease 
that  she  takes  half  of  all  the  estate  as  sur- 
vivor, and  half  of  the  remainder  under  tbe 
will,  which  latter  gives  her  half  and  the 
children  half.— Painter  r.  Painter,  i  Cof.  Pro. 
Dec.  339. 

S  6.  Bestilctioiu  on  Devlaea  utd  Beanetti 
for  Obailtable  or  BaUgloiu  Fniposoa. 

[a1  Under  section  1313  of  the  Civil  Code  a 
devise  to  a  charitable  society,  made  less 
than  thirty  days  before  the  decease  of  the 
testator,  is  void.— Estate  of  Bussell,  150  Cal. 
604,  89  Pac.  346. 

[b]  In  this  state,  a  bequest  to  a  bishop  of 
a  chnrcb  of  a  sum  of  mosey  to  be  expended 
in  the  celebration  of  masses  for  the  oenefit 
of  the  testator's  soul  is  not  prohibited  bj 
statute,  is  not  in  its  nature  for  a  superstitious 
use,  and  Is  not  for  a  charitable  use  within 
tbe  inhibition  of  section  1313  of  the  Civil 
Code,  and  is  valid,  although  tbe  amount 
should  exceed  one-third  of  toe  valoe  of  tbe 
testator's  estate. — Estate  of  Lennon,  192  Cal. 
327,  125  Am.  St.  Bep.  S8,  92  Pae.  670, 


[i]  Where  a  testator  leaves  real  and  per- 
sonal property  in  California  and  real  property 
in  other  states,  and  devises  one-third  of  his 
estate  to  charities,  the  courts  in  this  state  can- 
not take  into  account  tbe  property  situated 
beyond  their  jurisdiction  in  determining  what 
one-third  of  the  estate  is. — Estate  of  Jones,  2 
Cof.  Pro.  Dec.  178, 

[j]  The  Kings  Daughters  Home  for  In- 
curables, a  corporation  without  capital  stock, 
organized  to  maintain  a  home  for  persona  af- 
flicted with  inc arable  diseases,  is  a  charita- 
ble or  benevolent  corporation,  although  it  re- 
ceives pay  patients  ui  carrying  out  the  ob- 
jects of  its  formation  but  not  for  tbe  profit 
of  its  members;  and  a  bequest  to  it  ie  gov- 
emed  by  the  restriction  imposed  by  section 
1313  of  the  Civil  Code.— Estate  of  Sharp,  3 
Cof.  Pro.  Dee.  279. 

[k]  Where  a  testatrix  executes  a  eodieil 
in  which  she  expressly  revokes  a  bequest  in 
her  will  of  (50,000  to  the  Kings  Daughters 
Home  for  Incurables,  and  in  [dsce  thereof 
gives  t2S,000  to  the  Kings  Daughters  Home 
for  Incurables,  and  t25,000  to  the  Society 
for  tbe  Prevention  of  Cruelty  to  Animals, 
the  codicil,  notwithstanding  it  otherwise  fails 
because  the  testatrix  dies  within  thirty  days 
after  its  execution,  revokes  the  gift  In  the 
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win, — Ettat«  of  Shsip,  8  Cof,  Pro.  Dee. 
279. 

[I]  A  legaej  for  a  charitable  nee,  eontained 
In  m  will  executed  within  thirty  day  of 
tbe  testator'i  death,  la  Toid  nnder  aeetioa 
1313  of  the  Civil  Code. — Estate  of  Emerie, 
6  Cof.  Pro.  Dee.  2S6. 


IL    TESIAICENTAKT  OAPAOITY. 

NATURE  AND  UEASDRE,   |  T. 

TlUE  WBEH  UDST  EXIST,   |  TH. 

DEOKEE  or  HJENTAI.  OAPACITT  IH  OENKBAL, 


ABBITRABT  ANT  0APBICIOU8  DI8LIRBB,  |  IS. 
PIODLIAR   BELEBF   OB  OPINION  AND    BCCBK- 

TBICITT,  i  14. 
PHYSICAL      CONDmOH      AND      VSHTAL      DX- 

BANOEHENT  ABISINS  THEREPBOU,   |  IS. 
D8B    OF    INTOXICANTS    AND    EFFECT   THEBE- 

OF,  (la. 
■nSBNCE — FBEBUKPTIONS  AKD  BOBDEN  OV 

PBOOF,   ilB. 

ADUISBIBIUTT,  g  19. 

WEIGHT  AND  BDFFICIENCT.  |  SO. 

$  7.    Nitore  and  MaaBon, 

[a]  A  trust  ander  a  will,  to  eontinite  dur- 
ing the  life  of  the  aon  and  of  all  of  hia 
children  living  at  the  time  of  the  testator's 
death,  and  to  terminate  with  the  death  of 
the  aurrivor  of  them,  does  not  suspend  the 
power  of  alieDation  bejrond  lives  in  being, 
in  violation  of  section  715  of  the  Civil  Code. 
EsUte  of  Lux,  149  Cal.  200,  8S  Pae.  117. 

[b]  The  will  speaks  and  ia  enforceable  only 
from  the  death  of  the  deceased;  and  the  de- 
vise to  the  trastees  becomes  efFectual  oalj 
at  his  death;  and  the  limitation  or  condi- 
tion which  had  the  effect  of  suspending  the 
power  of  alienation  waa  ereated  when  the 
devise  became  effectual. — Estate  of  Lox,  149 
Cal.  200,  S5  Pae.  147. 

[e]  The  examination  bj  medical  experts  of 
a  testatrix  prior  to  her  execution  of  her 
will,  for  the  purpose  of  determining  her 
testamentarj  eapacitj,  is  discussed  by  tbe 
court,  both  as  a  suggestion  of  insanity,  and 
aa  a  wise  precaution.— Estate  of  Scott,  1  Cof. 
Pro.  Dee.  271. 

[d]  A  person  is  of  soand  and  disposing 
mind  who  is  in  full  posseseion  of  his  mental 
faculties,  free  from  delusion  and  capable  of 
rationally  thinking,  acting  and  determining 
for  himself. — Estate  of  Kershow,  2  Cof.  Pro. 
Dee.  2  IS. 

[e]  In  deciding  as  to  testamentary  capae- 
ity,  it  is  the  soundness  of  mind  and  not  the 
state  of  bodily  health  that  is  to  be  consid- 
ered.— Estate  of  McQinn,  8   Cof.  Pro.  Dee. 

2e. 

rfl  Neither  weakness  nor  strength  of  the 
mind  determines  its  testamentary  capacity; 
It  is  the  healthy  condition  and  healthy  ac- 
tion— the  even  balance — which  we  denom- 
inate soandnesB, — Estate  of  McOinn,  8  Cof. 
Fro.  Dec  2S, 


[g]  If  tnental  nnsonndnen  existed  at  tbe 
time  of  execation  of  a  probated  will,  no  ael 
or  declaration  of  testator,  subsequent  to  thn 
execution,  could  validate  the  same  as  a  will. 
Estate  of  McGinn,  3  Cof.  Pro.  Dee,  26. 

[h]  A  person  may  be  said  to  be  of  aoand 
«nd  disposing  mind  who  is  capable  of  fairly 
and  rationally  considering  the  character  and 
extent  of  bis  property;  tbe  pertona  to  whom 
he  is  bound  by  ties  of  blood,  affinity  or 
friendship,  or  who  have  claims  upon  him  or 
may  be  dependent  upon  his  bounty;  and  the 
persons  to  whom  and  the  manner  and  pro- 
portions in  which  he  wishes  the  property 
to  so.— Eetat«  of  UeQinn,  S  Cof.  Pro.  Dc. 
S6. 

[i]  A  person  is  of  sound  and  disposing 
mind  who  is  in  full  possession  of  his  mental 
faculties,  free  from  delusion  and  capable  of 
rationally  thinking,  acting  ^nd  determining 
for  himself. — Estate  of  UeQinn,  3  Cof.  Pro. 
Dec.   26. 

[j]  A  will  may  be  set  aside  If  the  testa- 
tor was  not  of  sound  and  disposing  mind 
at  the  time  of  the  alleged  execution  thereof. 
Estate  of  MeOinn,  3  Cof.  Pro.  Dee.  26. 

[k]  The  law  does  not  require  that  a  per- 
son, to  be  competent  to  make  a  will,  should 
be  in  perfect  mental  health. — Estate  of  Dol- 
beer,  3  Cof.  Pro.  Dec.  231;. 

[1]  In  order  to  have  a  sound  and  dispos- 
ing mind  the  testatrix  must  be  able  to  un- 
derstand the  nature  of  tbe  act  she  is  per- 
forming, she  must  be  able  to  recall  those 
who  are  tbe  natural  objects  of  her  bounty, 
she  must  be  able  to  remember  tbe  charac- 
ter and  extent  of  ber  property,  she  must  be 
able  to  understand  tbe  manner  in  which  she 
wishes  to  distribute  it,  and  she  must  un- 
derstand the  persons  to  whom  she  wishes 
to  distribute  it.  It  is  not  sufficient  that  she 
have  a  mind  eufficient  to  comprehend  one  of 
theee  elements;  her  mind  must  be  suffi- 
ciently elear  and  strong  to  perceive  the 
relation  of  the  various  elementa  to  one  an- 
other, and  she  must  have  at  least  a  gen- 
era] comprehension  of  the  whole. — Estate  of 
Doibeei,  3   Cof.  Pro.  Dee.  232. 

8  7Vi-    Tlm«  "Vbm  most  Exist 

[a]  Tbe  mental  condition  of  the  testator, 
before  and  after  the  alleged  eieeution  of  a 
will,  is  only  important  to  throw  light  upon 
and  show  the  actual  mental  condition  at  the 
time  of  execution. — Estate  of  UcGina,  3  Cof. 
Pro.  Dec.  26. 

[b]  When  a  will  Is  contested  on  the  ground 
that  the  testatrix  was  of  unsound  mind,  the 
time  when  the  will  was  executed  is  the  time 
to  which  the  jury  must  look  in  determining 
the  question  of  testamentary  capacity.  What 
her  mental  condition  was  before  or  after 
tbe  execution  of  the  will  is  important  only 
so  far  as  it  throws  light  upon  her  mental 
eondition  when  the  wiU  was  executed. — Es- 
tate of  Dolbeer,  3  Cof.  Pro.  Dee.  232. 

S  10.    Degree  of  Mental  Oapadty  In  OeaaraL 

[a]  A  person  is  of  sound  and  disposing 
mind   who  la  in  the  possession  of  til  the 
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natufaJ  mantal  faculties  of  mnt,  free  fTom 
delnsian,  and  capable  of  rationally  thiuking, 
reaaoDing,  acting  and  determining  for  him- 
self. A  sound  mind  ia  one  nbolljr  free  from 
deluaioD.  Weak  mind  a  differ  from  itrong 
foinds  only  in  the  extent  and  power  of  their 
faculties;  vuleaa  the7  betray  aTmptams  of 
delnsioD  their  aouadneBs  cannot  be  qnes* 
tinned. — Estate  of  Ineram,  1  Cof.  Fro.  Bee. 
222. 

[b]  If  the  testator  haa  anfflcient  memory 
and  intelligence  fairly  and  rationally  to  com- 
prehend the  efFect  of  what  be  is  doing,  to  ap- 
preciate his  relations  to  the  natural  objects 
of  his  boDDty,  and  nnderstand  the  charac- 
ter and  effect  of  the  proTisiona  of  hia  will; 
if  ha  hae  a  reasonaUe  nnderBtanding  cf  the 
natare  of  tba  property  he  triabeB  to  dia- 
pose  of,  and  of  the  persona  to  whom  and 
the  manner  in  which  he  wishes  to  distribnte 
it,  and  10  ezpresB  himself,  hia  will  is  good. 
It  is  not  necessary  that  be  should  act  with- 
ont  prompting. — Estate  of  Ingram,  1  Cof. 
Pro.  Pec.  222. 

[e]  It  is  not  the  strength  of  a  mind  which 
determines  its  freedom  from  delusion;  it  is 
its  soundness. — Estate  of  Ingram,  1  Cof.  Pro. 
Dec.  222. 

[d]  The  teats  of  testamentary  capacity  are; 
<1)  UnderBtanding  of  what  the  testatrix  ia 
doing;  (2)  how  ahe  is  doing  it;  (3)  knowl- 
edge of  her  property;  (4)  how  she  wiBhes  to 
dispose  of  it;  (5)  and  who  are  entitled  to 
her  bounty. — Estate  of  Scott,  1  Cof.  Pro. 
Dec.  271. 

[e]  The  conBtitnents  of  testamentary  capac- 
ity are  that  the  testator  has  an  idea  of  the 
character  and  extent  of  his  property,  and 
ia  capable  pf  couBidering  the  persona  to  whom 
and  the  manner  and  proportions  in  which  he 
wishes  hia  property  to  go. — Estate  of  Kar- 
show,  2  Cof.  Pro.  Dec.  213. 

[f]  A  partial  failure  of  mind  and  memory, 
even  to  a  considerable  extent,  from  what- 
ever cause  arising,  will  not  dlsijaalify  testa- 
tor, if  there  remain  sufficient  mind  and  mem- 
ory to  enable  him  to  comprehend  what  he 
is  about,  and  ability  to  realize  that  he  is 
disposing  of  his  estate  by  will,  and  to  whom 
disposing. — Estate  of  McQinn,  3  Cof.  Pro. 
Dec.  26. 

[g]  Unsoundness  of  mind  embraces  every 
species  of  mental  incapacity,  from  raging 
mania  to  that  debility  and  extreme  feeble- 
ness of  mind  which  verges  upon  and  even 
degenerates  into  idiocy. — Estate  of  McGinn, 
3  Cof.  Pro.  Deo.   28. 

[h]  A  person  may  aa  to  some  subjects,  and 
even  generally,  possess  sufficient  mind,  mem- 
ory and  sense;  while  as  to  bis  children,  or 
some  of  them,  he  may  be  unsound  in  mind. — ■ 
Estate  of  UcOinn,  3  Cof.  Pro.  Dec.  26. 

[i]  A  weak  mind  may  be  a  sound  mind, 
while  a  strong  mind  may  be  unsound.  Il- 
lustration of  men  of  eontrsBting  grades  of 
intellect. — Estate  of  McQinn,  3  Cof.  Pro. 
Dec.   20. 

[j]  Weakness  of  mind  is  not  the  opposite 
of  soundness  of  mind;  weakness  ia  the  op- 


posite of  strength,  and  msOnndness  the  op- 
posite of  soundness. — Estate  of  MeQinit,  S 
Cof.  Pro.  Dee.  26. 

[k]  It  is  not  strength  of  mind,  but  aonad- 
tiess  of  mind,  that  ia  the  test  of  freedom 
from  delusion;  a  weak  mind  ia  Boond  if  free 
from  delusion. — Estate  of  McQinn,  S  Cof. 
Pro.  Dec  26. 


[m]  Intellectnal  feebleness  or  weakness  of 
the  understanding,  of  wbatever  origin,  is  not 
of  itself  a  disqualification  of  the  testamentary 
right.— Estate  of  McGinn,  3  Cof.  Pro.  Dec 
26. 

[n]  A  person  is  of  sound  and  disposing 
mind  who  Ib  In  the  full  possession  of  his 
mental  facultiea,  free  from  delusion,  and 
capable  of  rationally  thinking,  acting  and 
determining  for  himself.  Weakness  of  mind 
is  not  the  opposite  of  soundness,  but  ia  the 
opposite  of  etren(^h  of  mind,  and  unaouod- 
ness  is  the  opposite  of  soundness.  A  weak 
mind  may  be  a  aonnd  mind  and  a  strong 
mind  may  be  ansonnd. — Estate  of  Btane,  3 
Cof.  Pro.  Dec  71, 

[o]  The  test  of  capacity  to  make  a  will  la 
this:  The  testatrix  must  have  strength  and 
clearness  of  mind  and  memory  sufficient  to 
know  in  general,  without  prompting,  the  na- 
ture and  extent  of  the  property  of  which 
she  is  about  to  dispose,  the  nature  of  the 
act  which  she  is  about  to  perform,  the  names 
and  identity  of  the  persons  who  are  the 
proper  objects  of  her  bounty,  and  ber  rela- 
tion toward  them.— Estate  of  Dolbecr,  3  Cof. 
Pro.  Dec.  232. 

CfI  Weakness  of  mtnd  is  not  the  oppopite 
of  unsoundneBB,  bat  of  strength  of  mind, 
and  unsoundness  is  the  opposite  of  Boand- 
nesB;  hence  a  weak  mind  may  be  sound  and 
a  strong  mind  unsoond. — Estate  of  Fallon,  8 
Cof.  Pro.  Dec,  426. 

[q]  It  is  not  the  weakness  or  strength  of 
mind  which  determines  its  testamentary  ca- 
pacity, but  its  soundness — that  is,  its  h^lthy 
condition  and  action. — Estate  of  Fallon,  5 
Cof.  Pro.  Dec.  426. 

[r]  A  person  may  be  of  sound  and  dispos- 
ing mind  who  is  capable  of  fairly  and  ration- 
ally considering  the  character  and  sense  of 
his  property,  the  person e  to  whom  he  ia  < 
bound  by  ties  of  blood,  affinity  or  friend- 
ship, or  who  have  claims  upon  him,  and  tha 
persons  to  whom  and  the  manner  and  pro- 
portions in  which  he  wishes  the  propertv  to 
go.— Estate  of  Fallon,  5  Cof.  Pro.  Dec  426. 


§  11.    lu 

[a]  The  words  "insane"  and  "incompetent* 
defined  and  distinguished. — Estate  of  Hill,  1 
Cof.  Pro.  Dec  SSO. 

§  12.    laaane  Beliuioiu  or  UononuoU. 

[a]  A  person  may  act  on  weak  testimony, 
yet  be  under  oo  delusion. — Eatato  of  &»)>- 
mon,  1  Cof.  Pro.  Dot.  85. 
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[b]  tf  May  fact  esUts  u  s  foandatiOD  for 
s  teatatOT'i  b«lief  thAt  a  child  borne  bj  his 
'Wife  is  not  hia,  he  eaniiot  bs  said  to  be  the 
victim  of  an  insane  delusion,  hoirever  mis- 
taken he  may  be  in  bis  conclusion. — Estate 
of  Solomon,  1  Cot.  Fio.  Dee.  85. 

[c]  If  a  person  is  nnder  a  delasion,  thonsb 
thera  is  but  partial  insanity,  yet  if  it  is  In 
relation  to  the  act  in  question,  it  will  de- 
feat a  will  which  is  the  direct  offspring  of 
that  partial  insanity. — Estate  of  Ingram,  1 
Cof.  Pro.  Dec.  222. 

inity, 


[e]  A  person  is  the  victim  of  delusEon 
when  he  pertinaciously  believes  something  to 
«xist  which  does  not.  Belief  of  things  wbich 
are  entirely  without  foundation  in  fact  is 
insane  delusion;  that  is,  where  things  exist 
only  in  the  imagination  of  a  person,  and  the 
noneiistence  of  which   neither  argument   nor 

froof   can   establish   in   his   mind. — Estate   of 
Dgram,   1   Cof.   Pro.  Dee.  £22. 


her  food  has  been  tampered  with,  does  not, 
as  a  matter  of  law,  amount  to  an  insane  de- 
lusion.— Estate  of  Scott,  1  Cof.  Pro.  Dec 
S71. 

[g]  Business  capacity  may  coexist  with 
monomania  or  insane  delusions. — Estate  of 
Scott,  1  Cof.  Pro.  Dec.  271. 

[h]  A  fear  of  poisoning  on  the  part  of  m 
testatrix,  even  though  a  delusion,  muat,  in 
order  to  invalidate  ber  testamentary  act,  be 
continuous,  persistent,  and  operative  upon 
her  volitional  capacity. — Estate  of  Scott,  1 
Cof.  Pro.  Dee.  271. 

[i]  The  sanity  of  the  testatrix  in  this  ease 
being  questioned  because  she  suspected  that 
her  husband  was  nnfaithful  to  her,  and  that 
he  was  attempting  to  poison  ber  and  to  send 
her  to  an  insane  asylnm,  the  court  observed: 
There  is  a  very  large  class  of  people  whose 
sanity  is  undoubted,  who  are  unduly  jealous 
or  suspicious  of  others,  and  especially  of 
those  closely  connected  with  them,  and  who 
npou  the  most  trivial,  even  whimsical, 
grounds  wrongfully  impute  the  worst  motives 
and  conduct  to  those  in  whom  they  ought  to 
confide.  This  insanity,  which  is  developed 
in  a  great  variety  of  forms,  is  altogether  too 
common,  and  too  many  persona  confessedly 
sane  are  to  a  greater  or  less  degree  afflicted 
with  it,  to  justify  us  in  saying  that  because 
the  deceased  was  so  afflicted  she  was  insane, 
or  the  victim  of  an  insane  delusion. — E8tat« 
of  Scott,  1  Cof.  Pro.  Deo.  271. 

[j]  In  this  case  the  hnsband  of  the  testa- 
trix contests  her  will  on  the  ground  that  she 
was  of  unsound  mind  by  reason  of  being  the 
victim  of  insane  delusions  that  her  husband 
was  unfaithful,  that  he  was  trying  to  poison 
her,  and  that  he  was  conspiring  to  confine 
her  in  an  insane  asylum,  but  the  courts  find 
against  the  contestant  and  sustain  the  will. 
Estate  of  Scott,  1  Cof.  Pro.  Dee.  271. 
Cal.  Di(«i( — (SB 


[k]  A  belief  based  on  «videnee,  however 
slight,  is  not  delasion. — Estate  of  Hill,  I  Cof. 
Pro.  Dee.  370, 

[I]  If  , 
posed  fac 

eept  in  hia  perverted  imaginatio  , 
agsinat  all  evidence  and  probability,  and  con- 
duct* himself,  however  logically,  upon  the 
assumption  of  their  existence,  he  is,  as  far 
as  they  are  concerned,  under  a  morbid  delu- 
sion; and  delnsion  in  that  sense  is  insanity. 
So,  if  a  testator  labored  nnder  sneh  a  delu- 
sion in  respect  to  his  wife  and  family  con- 
nections, who  would  naturally  have  been  the 
objects  of  his  testamentary  bounty,  and  the 
court  can  see  that  the  dispository  provisions 
of  his  alleged  will  were  or  might  have  been 
eaused  or  affected  by  the  delusion,  the  instm- 
ment  is  not  his  will.— EsUte  of  Tiffany,  1 
Cof.  Pro.  Dec.  *7a. 

[m]  Unless  a.  will  is  the  very  creatnre  of  a 
morbid  delusion  put  into  act  and  energy,  it 
is  a  valid  will.  The  mere  fact  of  the  pos- 
session of  a  delusion  may  not  be  sufficient  to 
render  a  person  incapable  of  making  a  valid 
will;  a  person  of  sufficient  mental  capacity, 
though  under  a  delusion,  may  make  a  will; 
if  the  testament  is  in  no  way  the  offspring 
of  sueh  a  delusion,  it  is  unaffected  by  it. — 
Estate  of  Kerahow,  2  Cof.  Pro.  Dec.  213. 

[a]  A  will   may  be  set  aside   if  executed 
under  a  delusion  or  illusion,  affecting  the  tes- 
tator, as  to  any  beneficiair  or  heir  at  law,    " 
Estate  of  McGinn,  3  Cof.  Pro.  Dee.  26. 

[o]  Monomania  has  varioos  degrees;  in 
many  cases  the  person  is  entirely  capable  of 
transacting  business  out  of  the  range  of  hia  . 
peculiar  infirmity,  and  as  to  such  matters 
may  be  entirely  sound;  while  as  to  mattera 
within  the  range  of  his  infirmity  he  may  be 
quite  unsound. — Estate  of  McGinn,  3  Cof. 
Pro.  Deo.  29. 

[p]  A  person  who  against  all  evidence  and 
probability  believes  and  snpposes  facts  to 
exist  which  have  no  existence,  and  who  acts, 
though  logically,  on  sueh  asaumption,  is  essen, 
tially  mad  or  insane  as  to  those  matters;  not- 
withstanding that  as  to  other  subjects  he 
possesses  reason,  or  acts  or  speaks  like  a 
sensible  person. — Estate  of  McGinn,  3  Cof. 
Pro.  Dee.  26. 

[q]  Belief  based  on  evidence,  however 
slight,  is  not  delusion. — Estate  of  McGinn, 
3  Cof.  Pro.  Dec.  26. 

[r}  Belief  in  things  without  foundation  in 
fact,  which  no  sane  person  would  believe,  is 
insane  delusion. — Estate  of  McGinn,  3  Cof. 
Pro.  Dec.  26. 

[si  An  insane  delusion  is  the  pertinacious 
belief  in  the  existence  of  something  nonex- 
istent, and  acting  upon  the  belief, — Estate  of 
McGinn,  3  Cof.  Pro,  Dec.  26. 

[t]  Delusion  rests  upon  no  evidence,  but  is 
based  on  mere  surmise. — Estate  of  McGinn, 
3  Cof.  Pro.  Dec.  26. 

[u]  Delusion  of  mind  is  to  an  extent  insan- 
ity. The  main  character  ot  insanity,  in  a 
legal  view,  is  the  existence  of  a  delusion. — 
Estate  of  MeQlnn,  3  Cof.  Pro.  Dee.  26. 
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[v]  A  win  whici  la  tbe  direct  offapring  of 
partial  insanity  or  monaniaiiia  is  invalid,  not- 
witbataading  the  general  capacity  is  un im- 
peached.— Gitate  of  MeOinn,  3  Cof.  Pre.  Dec. 
26. 

[wj  There  may  be  partial  iDsanity,  or  mono- 
mania iusanitv,  ae  to  one  or  more  perBons  or 
lubjeets,  eoexiatent  with  soundneBa  othsrwiae. 
Eatate  of  McQinn,  3  Cof.  Pro.  Dec.  26. 

[x]  In  eaaaa  of  partial  insanity  or  mono- 
mania,  the  teBtamentajrj  capacity  ia  affected 
at  to  the  anbject  matter  of  aacb  nnaouiidneia. 
Estate  of  McGinn,  3  Cof.  Pro.  Dec.  26. 

[y]  Monomania  eonaiata  in  a  mental  OT 
moral  perversion,  or  both,  aa  to  aome  par- 
ticular anbject  or  class  of  snbjacts,  whUat 
otherwise  the  person  seema  to  have  no  such 
morbid  affection. — Estate  of  McOiiu,  8  Cof. 
Pro.  Dee.  26. 

[z]  A  will  which  ia  the  direct  ofFsprlng  of 
monomania  or  partial  insanity  should  be  re- 
garded as  invalid,  although  the  general 
capacity  of  the  testator  ia  nnimpeached. — 
EsUte  of  Fallon,  5  Cof.  Pro.  Dee.  426. 

[«a]  Partial  insanity  or  monomania  does 
not  affect  testamentary  capacity  in  general, 
but  only  a*  to  the  persons  or  subjects  in 
regard  to  which  the  unaonQdnesa  ezista. — 
Estate  of  Fallon,  S  Cof.  Pro.  Dee.  426. 

[bbl  Monomania  conaiats  in  a  mental  or 
moral  perreraion  in  regard  to  some  particu- 
lar subject  or  class  of  snbjectv,  while  in  re- 
gard to  others  the  person  seems  to  have  no 
snch  morbid  affection. — Estate  of  Fallon,  6 
Cof.  Pro.  Dec  426. 

g  13.    Aibltrarr  knd  Oftprtdoni  DlalllceB. 

[a]  Mere  hatred  or  dislike  of  relative! 
which  infiuences  B  testatrix  in  making  hel 
will,  without  proof  of  actual  mental  an- 
sonndnesa,  will  not  Invalidate  the  will. — Es- 
tate of  Dolbeer,  S  Cof.  Pro.  Dec.  232, 

[b]  A  person  has  the  right  by  will  to  bestow 
her  property  on  wbomaoever  she  pleaaea;  and 
if  toere  ia  no  testamentary  incapacity,  the 
law  mnat  ^ve  effect  to  her  will,  even  though 
the  proviaions  may  appear  unreasonable,  or 
however  ^eat  or  unfounded  may  be  her 
likes  or  dislikes  or  rcBentment  againat  thoae 
who  may  be  thought  to  have  some  claim 
againat  her  bounty.— Estate  of  Dolbeer,  3 
Cof.  Pro.  Dee.  232. 

5  14.    PecnUar  Belief  or  Optnlon  and  Eccen- 
ttldt?. 

[a]  The  competency  of  the  testatrix  being 
ahown,  the  wisdom  or  folly,  juatneas  or  an- 
jnstneas  of  the  will,  can  play  no  part  in  the 
question  of  ita  validity;  but  the  character 
of  the  proviaiona  of  the  will,  aa  being  juat 
or  unjnBt,  reaaonable  or  unreasonable,  may  be 
considered  by  tbe  jury  aa  tending  to  throw 
light  on  the  capacity  of  tbe  testatrix. — Es- 
tate of  Dolbeer,  3  Cof,  Pro,  Dec.  232. 

[b]  If  there  are  cauaea  aufficient  to  induce 
a  aane  woman  to  ignore  her  husband  in  her 
will,  or  reduce  what  otherwise  would  have 
been  a  just  allowance,  the  fact  that  she  en- 
tertain a  an  unjuat  or  an  unfounded  sus- 
picion in  regard  to  his  treatment  of  her,  or 


an  nnjnst  prejudice  against  him,  does  not 
affect  tbe  will  nor  demonvtrate  that  abe  ia 
neceaaarily  of  unsound  mind, — Estata  of 
Scott,  1  Cof.  Pro.  Dee.  271, 


§  10.    Phyvlcal    Oondltion    Mtd    Hratal    !>•- 
raugement  ArUlng  Tberefrom. 

[a]  The  mind  of  a  testatrix  ia  not  neces- 
sarily diseased  becauae  she  ia  at  times  trou- 
bled with  inaomnia  while  afSicted  with  as 
intestinal  ailment, — ^Estate  of  Scott,  1  Cof. 
Pro,  Dec,  271. 

[b]  The  tebtatrix  in  thia  case  having  exe- 
cuted a  will  on  the  last  day  of  her  life,  at 
tbe  age  of  nearly  eighty  years,  tbe  eonrt 
finds,  from  the  combined  effect  of  her  aick- 
nesa,  the  frequent  administration  of  opiates, 
the  intensity  of  her  pains,  and  the  other 
influences  acting  npon  her  will  and  under- 
standing that  she  must  have  been  ineaipabl* 
of  voluntary  and  intelligent  disposition  at 
tbe  time.— EsUte  of  Casey,  2  Cof.  Pro.  Dec 
68. 

[c]  The  paramount  right  of  teetaraentary 
dispoaition  is  not  forfeited,  nor  subject  to  be 
defeated,  because  a  person  may  have  been 
stricken  with  apoplexy,  or  afflicted  witb 
hemiplegia  or  paralysia,  or  stutters  or  atam- 
nera  in  speech,  or  snffers  from  anly  bodily 
affliction. — Estate  of  McOinn,  8  Cof.  Pro- 
Dec.  26. 

[d]  A  person's  bodily  health  may  be  in  a 
state  of  extreme  Imbecility,  and  ^et  he  may 
possess  teatamentary  capacity;  i.  «.,  suffi- 
cient understanding  to  direct  the  disposition 
of  his  property. — Estate  of  UcOinn,  3  Cof. 
Fro.  Dee.  26. 

[el  Neither  old  age,  distress,  nor  debility 
of  body  incapacitates  to  make  a  will,  pro- 
vided there  remain  poaaesaion  of  the  mental 
faculties  and  nndcratanding  of  the  testa- 
mentary transaction. — Estate  of  McGinn,  S 
Cof.  Pro.  Dec.  26. 

[f]  In  determining  testamentary  eapaeity  tt 
is  the  soundness  of  mind,  not  tbe  state  of 
bodily  health,  that  is  considered.  The  bod- 
ily health  of  a  testatrix  is  important  only 
so  far  as  it  may  be  evidence  of  the  state  of 
her  mind.  Neither  elckneas  nor  physical  die- 
ability  alone  will  disqualify  a  person  from 
making  a  will. — Estate  of  Dolbeer,  3  Cof> 
Pro.  Dec  232. 

g  16.    Use  of  Intoxlcsnta  and  Effect  TtDUtat, 

[a]  The  evidence  in  this  will  eontest  exxm- 
ined  and  held  not  to  sustain  a  ebarg*  that 
the  testator  was  so  addicted  to  the  exeessiv* 
nee  of  intoiicanta  as  to  deprive  him  of  tes- 
tamentary capacity. — Estate  of  Hill,  1  Cof. 
Pro,  Dee.  8S0. 

[b]  A  man  temporarily  overcome  by  &  sin- 
gle debauch  is,  for  the  time  being,  of  nnsonnd 
mind,  and  baa  not  testamentary  capacity; 
ao  a  peraon  to  whom  intoxication  has  beeome 
auch  a  habit  that  his  intellect  is  disordered 
and  he  has  lost  tbe  rational  control  of  bia 
mental  faculties,  ia  of  unsound  mind. — Ba- 
tata of  Tiffany,  1  Cof.  Pro.  Dec  478. 

[c]  Where  a  person  who  has  iodnlged  is 
Intoxicants  to  such  an  extent  aa  to  debili- 
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tate  his  roiod  niap«Dd«  kla  drinking  for  a 

period,  and  bj  anch  anspeRsioD  ao  far  TegaiUB 
poEstsgion  of  his  faGnltiea  as  to  admit  of  the 
presumptioi)  that  hia  will  waa  made  dariDg 
the  time  of  hia  calm  and  clear  intermisaion, 
the  t«Btametit  ia  held  good. — Estate  of  Ker- 
show,  2  Cat.  Pro.  Dec.  £13. 


eaoaea. — Eatate  of  MeOinD,  3  Cof.  Pto.  Bee. 
26. 

[ej  There  are  two  eoudltlona  of  drunken' 
neaa  which  may  reanlt  in  mental  nnsoaod- 
nesB,  viz.:  'Where  a  person  i*  overcome  b^ 
the  delirium  of  iDtozieatian,  or  where  the  oae 
of  intoxicants  bsB  been  so  extended  and  ex* 
eeasive  as  to  permanently  disable  the  mind; 
in  either  case  the  judgment  must  have  been 
overcome  and  the  reason  unseated. — Estate 
of  UeOinn,  3  Cof.  Pro.  Dec.  £6. 

if]  Drunkenneia,  to  result  in  nnsoundnesa 
mind,  most  overcome  the  jodgment  and 
nnaeat  the  reason,  either  temporarily — the 
litisated  moment — or  permaneDtly. — Bstnte 
of  UcGinn,  8  Cof.  Fro.  Dec  29. 


[a]  The  borden  was  upon  the  ennteltant  to 
show  Rffiratativel;  and  by  a  prepanderanae 
of  the  evidence  the  insaDitj  of  the  tealatrtz, 
and  the  evidence  is  to  be  considered  upon 
appeal  in  view  of  the  burden  which  the  law 
easta  upon  him. — Eatate  of  Dolbeer,  149  Cal. 
227,  80  Pae.  695. 

[b]  The  preanmption  ia  always  that  a  per- 
son ia  sane;  and  proof  of  eubseqaent  in- 
sanity CArries  back  no  presumption  of  its 
past  existence.  It  exists  only  from  the  time 
when  it  is  proved  to  exist. — Estate  of  Dol- 
beer, 149  Cal.  227,  S6  Pac.  69S. 


of  the  execution  of  the  will;  and  sueh  pre- 
sumption ia  evidence  in  his  favor,  and  where 
there  waa  further  evidence  for  proponent 
that  the  testatrix  was  then  acting  in  a  ra- 
tional manner,  a  prima  facie  ease  was  made, 
which  justified  the  denial  of  m  motion  for 
a  nonsuit  by  contestant. — Eatate  of  Johnson, 
152  CaL  778,  S3  Pac.  1015. 

evidence,  however 
delusion  re 
no'evidence  whatever;  it  is  based 
surmise.  The  burden  of  proof  is  upon  the 
party  alleging  insanity  or  insane  delusion. — 
Estate  of  Ingram,  1  Cof.  Pro,  Dec.  223. 

[e]  The  legal  presumption  is  in  favor  of 
the  sanity  of  a  teatator,  «nd  the  burden  of 
proof  is  on  the  contestant  of  his  will  to  dem- 
onstrate the  contrary;  and  if  the  eonteatant 
(nvvaila,  in  a  ease  of  doubt,  it  must  be  by 
a  preponderance  of  proof,  and  the  number, 
character  and  intelligence  of  witnesses,  and 
their  opportunity  for  obaervation,  should  be 
taken  into  account. — Estate  of  Scott,  1  Cof, 
Pn.  Dee.  £7L 


[f]  The  line  between  unfounded  and  nnres- 
Bonsble  suspicions  of  a  eane  mind  and  in- 
sane delusions  ia  aometimes  quite  indistinct 
and  difficult  to  define.  However,  the  legal 
presumption  is  in  favor  of  sanity,  and  on 
the  issue  of  sanity  or  insanity  the  burden  ia 
npon  bim  who  asserts  insanity  to  prove  It. 
Hence,  in  a  donbtful  ease,  unless  there  ap- 
pears a  preponderance  of  proof  of  mental 
nnsoundnesa,  the  issue  shonld  be  found  the 
other  way.— EsUte  of  Scott,  1  Cof.  Pro.  Dee. 
87L 

[g]  The  fact  that  a  guardian  has  been  ap- 
pointed for  a  person  becauae  of  bia  incom- 
petency to  manage  his  atfaira  is  not  eoncln- 
sive  of  hia  incapacity  to  make  n  will. — Eatate 
of  Hill,  1  Cof.  Pro.  Dec.  380. 

[h]  The  commitment  of  a  person  to  the 
State  asylum  for  the  insane,  on  the  ^onnd 
of  insanity,  makes  the  legal  presumption  of 
continued  insanity  conclusive,  where  no  evi- 
dence is  offered  to  show  restoration  to  men- 
tal sanity.— Estate  of  McGinn,  3  Cof,  Pro. 
Dee.  26, 

[i]  In  the  eontest  of  a  wUl  on  the  ground 
of  the  insanity  of  the  testatrix,  the  burden 
ia  upon  the  contestant  to  establish  his  con- 
tention affirmatively  by  a  preponderance  of 
evidMiee. — Eatate  of  Dolbeer,  3  Cof.  Pro.  Dee> 
249. 

[j]  The  fact  that  a  testatrix  committed 
suicide  raiaes  no  presumption  that  abe  waa 
of  unsound  mind  at  that  time. — Eetate  of  Dol* 
beer,  3  Cof.  Pro.  Dec.  232. 

[k]  It  cannot  be  presumed  that  a  testatrix 
was  of  unsound  mind  becauae  ahe  discrimin- 
ated againat  her  heira  in  the  disposition  of 
her  estate.— Estate  of  Dolbeer,  3  Cof.  Pro. 
Dec.  232. 

[1]  Peraona  who  as&ert  the  Insanity  of  a 
testatrix  are  required  to  prove  their  asser- 
tions by  a  preponderance  of  evidence,  by 
which  is  meant  that  amount  of  evidence  which 
produces  conviction  in  an  unprejudiced  mind. 
Estate  of  Dolbeer,  3  Cof.  Pro.  Dec.  232. 

[mj  The  presumption  that  every  person  ia 
of  sound  mind  until  the  contrary  te  proved 
Is  a  legal  presumption. — Estate  of  Dotbeer, 
8  Cof.  Pro.  Dec.  232. 

[n]  Those  who  eontest  a  will  on  the 
ground  that  the  testatrix  was  of  unsound 
mind  have  the  burden  of  proof  to  establish 
euch  unsoundness  by  a  preponderance  of 
evidence.  If  the  evidence  ia  equally  bal- 
anced, the  contestants  fail  to  sustain  the 
burden  which  the  law  imposes  upon  them. — 
Estate  of  Dolbeer,  3  Cof.  Pro.  Dec.  £32. 

[o]  The  law  presumes  thnt  every  person  poa- 
Besses  a  sound  and  disposing  mind,  and  hil 
devisees  and  legatees  are  entitled  to  thia 
presumption  aa  a  matter  of  evidence, — Es- 
tate of  Dolbeer,  3  Cof.  Fro.  Dec.  232. 

g  10.  _^-  Admlaalbllltr. 
[a]  Evidence  was  admisBible  to  show  the 
sanity  of  the  father  of  the  testatrix  during 
his  lifetime,  and  that  he  was  a  man  of  ex- 
ceptional mental  vigor  and  business  capac- 
ity, who  b/  hia  own  aftorta  bad  auaased  a 
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luge  fortone.  It  wHl  not  be  premmecl  that 
a  chUd  inberiti  the  iDBane  and  not  the  rane 
teudenciea  of  her  family. — Estate  of  Dol- 
beer,  149  Cal.  227,  86  Fae.  695. 

[b]  The  veidicts  of  the  eoronera'  inqaiBi- 
tions  held  in  the  etatei  of  New  York  and  Cal- 
ifornia upon  the  body  of  the  deceased  testa- 
trix were  properly  ezcluded  from  evidence; 
but  even  if  the  ruling  had  been  erianeoas, 
it  could  not  in  the  etate  of  the  evidence 
have  affected  the  reanlt. — Estate  of  Dolbeer, 
149  Cal.  227,  SB  Pac.  69S. 

[e]  The  court  properly  azelnded  teetimony 
offered  by  the  contestant  to  prove  the  dec- 
larations of  one  of  the  propone ota  of  the  will 
as  one  of  the  devisees,  which  it  was  Bsserted 
would  have  been  favorable  to  the  contestant 
on  the  issue  as  to  the  in  competency  of  the 
testatriz. — Estate  of  Dolbeer,  149  Cal.  227, 
86  Pae.  69S. 

[d]  A  medical  practitioner,  whose  experi- 
ence covered  all  classes  of  diseases,  mental 
and  physical,  requiring  medical  aid,  was  quali- 
fied to  testify  as  to  the  soundness  of  mind 
of  the  testatrix,  whom  he  met  in  Paris  sub- 
sequent to  the  execution  of  the  will. — Estate 
of  Dolbeer,  149  Cal.  227,  86  Pac.  695. 

[e]  It  is  not  an  abuse  of  discretion  for  the 
trial  court  to  refnse  to  accept  as  an  "inti- 
mate acquaintance"  of  a  testator  whose 
mental  capacity  is  in  question,  a  witness  who 
had  only  observed  him  on  three  occasions 
while  gi/ing  him  massago  treatment. — Huyck 
V.  Bennie,  lEl  Cal.  411,  90  Pac.  929. 

[f]  The  trial  judge  must  determine  in  the 
£rst  instance  whether  or  not  a  proposed  wit- 
ness as  to  the  mental  condition  of  a  testa- 
tor is  or  is  not  an  "intimate  acquaintance" 
within  the  meaning  of  subdivision  10  of  nee- 
tion  1870  of  the  Code  of  Civil  Procedure, 
allowing  such  persons  to  testify  as  to  their 
opinion  on  that  subject,  and  bis  determina- 
tion will  not  be  disturbed  on  appeal,  unless 
a  clear  abuse  of  discretion  appears. — Huyck 
y.   Bennie,  151  Cal.  411,  90  Pac.  929. 

[g]  The  opinion  of  an  "intimate  acquain- 
tance" as  to  the  mental  condition  of  a  testa- 
tor whose  will  is  being  questioned  on  the 
ground  of  hia  insanity  must  be  based  on 
the  obEervation  of  the  witness,  and  should 
be  limited  to  some  period  of  time  at  which 
the  witnpss  has  come  in  contact  with  him. 
Such  a  witness  cannot  give  his  opinion  as 
to  the  testator's  mental  capacity  at  the  date 
of  the  execution  of  the  will,  if  he  had  not 
seen  him  for  several  months  prior  thereto, — 
Hoyek  v.  Rennie,  151  Cal.  411,  90  Pac.  929. 

[h]  Where  a  witness  for  the  proponents 
had  testiSed  fully  concerning  the  ability  of 
the  testator  to  conduct  his  buEiness  affairs, 
and  had  given  the  details  of  a  certain  truns- 
action  between  them,  it  was  error  to  per- 
mit the  witness  to  answer  a  further  question 
as  to  whether  in  his  opinion  the  testator 
in  such  tranEaction  "had  rcceivpii  as  much 
as  was  comiDg  to  him."  The  Hubject  of  the 
inquiry  was  not  one  csllin;^  for  expert  or 
opinion  evidence,  and  an  objection  to  the 
question  on  the  ground  of  incompetency,  and 
calling  for  a  conclusion  of  the  witness,  should 
have  been  sustained.    In  view,  however,  of 


the  other  testimony  of  the  witness  u  to  the 
ability  of  the  testator  to  manags  hia  own 
affairs,  the  error  in  allowing  the  qneetion 
waa  harmless. — Hnyek  v.  Bannie,  151  Cal. 
411,  90  Fae.  B27. 

[tj  While  evidence  as  to  the  mental  con- 
dition of  the  testator  at  times  more  or  leas 
remote  from  the  date  of  the  execntion  of 
the  will  is  admissible,  the  trial  coort  may 
properly  require  the  party  offering  anch  evi- 
dence to  specify  the  time  to  which  it  re- 
lates in  order  that  its  weight  may  b«  intel- 
ligently estimated.  And  where  a  witneaa  has 
teatiSed  to  an  acquaintance  with  the  testa- 
tor for  fifteen  years,  it  is  not  error  to  re- 
fnse to  permit  the  witness  to  express  an 
opinion  as  to  his  mental  condition  which  is 
not  directed  to  any  specific  period-  Nor  is 
it  error  to  refuse  to  permit  a  vritness  to 
testify  as  to  whether  tne  testator,  prior  to 
the  date  of  the  will,  waa  able  to  attend  to 
bis  business  transactions,  or  to  Sad  hia  way 
on  the  public  streets. — Huyck  v.  Bennie,  151 
Cal.  411,  90  Pac-  927. 

[j]  A  leaae  exeented  by  the  testator  waa 
material  and  competent  a*  tending  In  some 
degree  to  show  the  bosinesa  capacity  of  the 
testator;  and  upon  its  being  properly  Iden- 
tified, and  its  due  execution  shown  by  the 
notarial  certificate  of  acknowledgment  at- 
tached, tvas  admissible  in  evidence- — Havek 
T.  Bennie,  151  Cal.  411,  90  Pac  927. 

[k]  A  will  may  be  considered  is  proof  of 
its  own  validity  and  of  the  sanity  of  its 
maker. — Estate  of  Scott,  1  Cof.  Pro.  Doc 
271. 

[1]  The  inatmtnent  propounded  as  a  will 
should  itself  be  considered  in  conncetioo  with 
other  evidence,  upon  the  issue  of  the  testator's 
sanity. — Estate  of  Spangler,  2  Cof.  Pro.  Dec. 
22. 

[m]  Where  the  te*tator'8  estate  was  amall, 
and  he  left  nothing  to  his  wife,  who  bad 
been  hia  spouse  for  twenty -five  years,  and 
was  aged  and  infirm,  remitting  her  to  her 
community  rights,  bat  bequeathed  all  hia  es 
tate  to  strangers,  this  fact  may  be  considered 
as  evidence  in  connection  with  other  facta 
and  testimony,  upon  the  issue  as  to  the  in- 
sanity of  testator. — Estate  of  Spangler,  2 
Cof,  Pro.  Dec.  22. 

[n]  Upon  the  issue  of  eanity  raised  by  a 
contest  to  the  probate  of  a  will,  the  court  is 
concerned  only  with  the  fact  of  insanity, 
whatever  cause  the  insanity  may  have  pro- 
ceeded from  being  immaterial. — Estate  of 
Spangler,  2  Cof.  Pro.  Dec.  22. 

[o]  A  witness  called  on  behalf  of  the  pro- 
ponent of  a  will  to  prove  the  sanity  of  the 
testator,  who  is  not  an  expert,  is  not  qnalified 
to  give  his  opinion  where  he  did  not  know 
that  about  the  time  of  the  execution  of  the  ' 
will  the  testator  bad  been  adjudged  danger- 
ous to  be  at  large,  and  was  sent  to  the 
home  of  the  inebriates,  and  shortly  after  to 
the  state  insane  asylum;  all  he  knew  being 
based  upon  the  fact  that  he  never  heard  tlia 
testator's  insanity  questioned,  and  saw  nolli- 
ing  particularly  wrong  about  his  m=n'l. — Es- 
Ute  of  Spangler,  E  Cof.  Pro.  Dec.  2-. 
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J  Persona  eontesting  a  will  may  introdaee 
enes  of  the  manner  of  acquisition  of  the 
3ert7  disposed  of  in  the  will,  as  bearing 
in  same  degree,  however  remotelj,  on  the 
question  of  testamentary  capaeity. — Estate  of 
Harris,  3  Cof.  Pro.  Dec  1, 

[q]  The  will  itself  may  be  considered  la 
determining  whether  the  author  was  of  sound 
and  disposing  mind. — Gatate  of  Dolbeer,  3 
Cof.  Pro.  Dee.  232. 

[r]  Section  1870  of  the  Code  of  Civil  Pro- 
cedure permits  as  evidence  the  opinion  of  an 
intimate  acquaintance  respecting  the  mental 
sanity  of  a  person,  but  with  that  opinion 
must  be  given  the  reasons  apon  which  it  is 
based,  and  the  opinion  itself  can  have  no 
weight  other  than  that  which  the  reasons 
bring  to  its  support. — Estate  of  Dolbeer,  3 
Cof.  Pro.  Dec.  248. 

[a]  An  intimate  acquaintance  may  give  his 
opinion  respecting  the  mental  condition  of  a 
testator;  but  he  cannot  give  an  opinion  as 
to  whether  the  testator  possessed  mental 
capacity  to  make  a  will. — Estate  of  Tobin, 
3  Cof.  Pro.  Dec.  538. 

[t]  The  conduct  and  declarations  of  a  tes- 
tator, both  before  and  after  the  execution  of 
his  will,  are  competent  to  show  his  capacity 
or  incapacity  at  the  time  of  making  the  will. 
The  weight  of  the  declarations  depends  upon 
the  proximity  in  point  of  time  to  the  act, 
and  those  made  before  are  more  signiflcant 
than  those  made  after.— -Estate  of  Godsil,  4 
Cof.  Pro.  Dee.  514. 

[d]  On  the  issues  of  mental  competency  of 
a  testator  and  undue  influence  in  the  exeen- 
tion  of  bis  will,  evidence  of  the  pecuniary  cir- 
cumstances of  a  legatee  and  of  her  husband 
is  inadmissible. — Estate  of  Brown,  5  Cof. 
Pro.  Dec.  428. 

S  20.    Weight  and  SnlBclencr- 

[a]  Evidence  on  the  probate  of  a  will  of 
ten  witnesses,  all  to  the  effect  that  testa- 
tor, although  over  S4  years  old,  was  a 
shrewd  business  man,  capable  of,  and  ac- 
tually managing,  his  own  affairs,  both  be- 
fore and  after  the  execution  of  the  will, 
and  the  evidence  of  his  attorney  that  be 
drew  the  will  under  the  direction  of  testa- 
tor, who  read  the  same  before  signing  it 
and  appeared  perfectly  sane  at  the  time, 
was  sufficient  to  establish  testator's  sanity, 
where  the  only  evidence  on  the  part  of  the 
contestant,  his  nephew,  was  that  testator 
was  infirm  in  body  and  absent-minded,  and 
omitted  to  make  provision  for  contestant 
under  the  erroneous  belief  that  he  had  bfen 
provided  for  in  the  will  of  testator's  de- 
ceased brother. — Dougherty  Estate,  139  Cat 
10,  72  Pae.  353. 

[b]  Where  the  contents  of  the  will,  and 
the  acts  and  conduct  of  the  testatrix  in  con- 
nection with  its  ezecutioQ,  indicated  her 
soundness  of  mind,  which  was  confirmed  by 
the  testimony  of  a  large  number  of  wit- 
nesses who  knew  her  at  the  time  cf  the 
ezeention  and  prior  and  subsequent  there- 
to, her  soundness  of  mind  and  capacity  to 
execute  the  will  were  sufficiently  evidenced. 


Estate  of  Dolbeer,  149  CaL  227,  86  Pae. 
6BS. 

[c]  Where  the  testimony  of  medical  ex- 
perts introduced  for  the  contestant  was  based 
on  hypothetical  questions  which  excluded  the 
testimony  for  the  proponent,  it  would  be  of 
the  weakest  eharaeter;  and  where  it  was 
addressed  to  a  form  of  insanity  called  mel- 
ancholia, which  led  to  her  death  by  sui- 
cide long  after  the  execution  of  the  will, 
at  the  time  of  which  it  clearly  appears  that 
she  was  clinging  to  life,  such  testimony  can- 
not be  said  to  raise  a  conflict  of  evidence 
upon  the  question  of  her  sound  and  dispos- 
ing mind  at  that  time. — Estate  of  Dolbeer, 
149  Cal.  227,  86  Pae.  695. 

[d]  The  testimony  of  the  attesting  wit- 
ueases,  and,  next  to  them,  the  testimony  of 
those  present  at  the  execution  of  the  will,  are 
most  to  be  relied  apon  in  determining  the 
question  of  testamentary  capacity. — Estate 
Of  Scott,  1  Cof.  Pro.  Dec.  371. 

[e]  The  evidence  in  this  will  contest  held 
insufficient  to  establish  a  charge  of  unsound- 
ness of  mind  on  the  part  of  the  testator. — 
Estate  of  Hill,  1  Cof.  Pro.  Dec.  380. 

[f]  The  testator  in  this  case  bad  been  & 
prominent  and  respected  citizen,  but  for  some 
years  before  his  death  he  became  a  habitual 
drunkard,  and  after  becoming  such  his  whole 
being  changed  with  respect  to  his  affection 
for  his  wife  and  children,  as  well  also  in  his 
personal  habits  and  his  social  nature  and 
disposition.  During  this  period  he  became  ac- 
quainted, while  taken  away  from  home,  with 
a.  woman  whom  he  permitted  to  act  as  his 
nurse;  and  who  subsequently  obtained  a  con- 
trol over  him,  to  the  exclusion  of  his  family, 
and  BO  that  he  never  again  returned  to  his 
wife  or  children.  Bix  months  before  his 
death  he  executed  a  will  wherein  this  woman 
wss  made  re  si  d  nary  legatee,  and  for  nearly 
all  his  estate;  bis  wife  and  children  were  ex- 
pressly excluded  by  the  instrnment.  They 
contested  the  probate  of  the  will,  and  ten- 
dered as  issues  unsoundness  of  mind,  and  un- 
due influence  exercised  by  the  residuary 
legatee.  The  court  found  in  favor  of  the  con- 
testants upon  both  issues,  and  denied  the 
probate  of  the  will. — Estate  of  Tiffany,  1  Cof. 
Pro.  Dec.  478. 

[g]  Where  a  will  gives  all  the  estate  of 
the  testator  to  strangers,  remitting  the  widow 
to  her  community  rights,  the  probate  thereof 
should  be  denied  if  it  appears  that  the  tes- 
tator while  yoQDg  became  insane  and  was 
confined  to  a  straight-Jacket  for  six  months; 
that  he  had  a  brother  and  cousin  who  were 
insane;  that  he  embraced  spiritualism  a  few 
years  before  his  death  and  did  many  strange 
things  under  alleged  spiritnalistic  infiueuces; 
that  he  had  a  great  many  peculiar  beliefs; 
that  less  than  a  month  after  making  bis  will 
he  was  sent  to  the  home  of  inebriates  as 
dangerously  insane,  and  nine  days  thereafter 
was  formally  adjudged  insane  and  s«nt  to  the 
state  asylum.— EsUte  of  Spangler,  2  Cof, 
Fro.  Dee.  22. 

[h]  A  elinical  chart  kept  by  a  nurse,  show- 
ing, by  entry  made  therein  by  her,  that  sba 
administered  a  powerful  opiate  to  her  patient 
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K  ihort  time  before  the  patient  ii  alleged  to 
have  executed  a  will,  is,  in  conjaaetioD  with 
the  teatimoDy  of  the  nnne  as  what  must  have 
been  the  stupef  jing  effect  of  the  drng,  Btrong 
evidence  of  the  eondition  of  the  mind  of  the 
testatrix  at  the  time  of  the  alleged  teita- 
mentarj  act. — Estate  of  Caeey,  2  Cof.  Pro. 
Dec.  68. 

[i]  The  prima  facie  character  of  a  will  ai 
ju8t  or  unjust,  equitable  or  inequitable,  is  no 
test  of  teatamentarjr  capoeitT-. — Estate  of  Mc- 
Ginn, 3  Cof,  Pro.  Dec.  26. 

[J]  A  review  of  the  evidence  as  to  the  hab- 
its, characteristics,  condnct,  manner  and  tea- 
tamentarj  capacity  of  the  decedent,  estab- 
lishes that  at  the  date  of  the  execution  of 
the  will  the  decedent  was  in  fall  possession 
of  her  faculties,  and  competent  to  execute  a 
will.— Estate  of  Dolbeer,  3  Cof.  Pro.  Dec. 
249. 

[k]  Upon  a  consideration  of  the  evidence, 
and  of  the  fact  that  the  proponents  of  the 
will  in  this  case  failed  to  produce  evidence 
which  was  within  their  power  if  their  con- 
tentions were  tnie,  it  was  held  that  the  tes- 
tator was  of  ansonnd  mind  at  the  time  of 
the  eieention  of  his  will. — Estate  of  Thomp- 
son, 3  Cof.  Pro.  Dee.  357. 

[1}  Evidence  of  the  advanced  a^e  of  a  tes- 
tator and  of  his  physical  infirmities,  if  they 
did  not  impair  the  operation  of  his  mind  in 
the  making  of  his  will,  does  not  establish 
testamentary  incapacity. — Estate  of  Brown, 
S  Cof.  Pro.  Dec,  428. 


§  23.    Consideration. 

[a]  A  policy  of  life  insurance  taken  ont 
by  a  married  man  on  his  own  life,  and  made 
payable  to  his  representatives  vpon  his  death, 
and  on  which  the  annual  premiums  are  vol- 
untarily paid  by  his  wife  from  her  sepa- 
rate property,  is  sobjeot  to  bis  disposition 
and  control  either  by  will  or  by  act  inter 
vivos  and  he  is  entitled  to  the  possession 
of  the  policy  during  his  life;  and  a  promise 
by  the  husbsnd  to  will  the  proceeds  of  the 


wife,    is   without    consideration. — Schaadt 
Mutual   Life   Ins.   Co.,   2   Cal.   App.    715,   B4 
Pac.  £49. 

IV.     BEQtnsiTES  Aim  VALIDITT. 

A.  Nature    and    Essentials    of    Testamentary 

Disposition,  H  26-35, 

B.  Form  and  Contents  of  Instrument,  St  3^ 

42, 

C.  Execution,  SS  43-53. 

D.  Holographic  Wills,  »  64-59. 

E.  Mistake,     Fraud     and     Undue     Infinenee, 

If  60-89. 
T.  Bevocation  and  Bevival,  SS  70-60. 


5  Ze.    WliAt  OonsUtntet  »  WUL 

[a]  Docnment  herein  set  forth  held  not  a 
will  subscribed  as  required  by  law. — Sea- 
man's Estate,  146  Cal.  455,  458,  459,  106  Am. 
St.  Sep.  53.  80  Pac.  700. 

[b]  A  written  instrument  in  the  form  of 
a  deed  granting  and  transferring  in  praeaeoti 
to  the  grantee  named  therein  certain  de- 
scribed property,  but  reserving  its  enjoy- 
ment until  the  death  of  the  grantor,  is  not 
a  will  and  cannot  be  probated  as  such. — Es- 
tate of  Hall,  149  Cal.  143,  84  Pae.  839. 

§  27.    What  Law  Oorems. 

[a]  The  validity  and  interpretation  of  wills, 
wlierever  made,  are  governed  by  the  laws  of 
this  state  so  far  as  they  affect  property  here 
■ituated.— Estate  of  Benton,  3  Cof.  Pro  Dee. 
120. 

fb]  Sections  13B2-1324  of  the  Coda  of 
(Mvil  Procedure,  dealing  as  they  do  excla- 
^vely  with  the  subject  of  foreign  wills,  fur- 
nish the  exclusive  rule  as  to  their  sabject 
matter. — Estate  of  Bergin,  3  Cof.  Pro.  Dee. 


§  29.    Unjnst  or  Unnatonl  DlapoBltjoii. 

[a]  Where  it  appears  that  the  property  of 
the  testatrix  was  derived  from  her  deceased 
father,  and  her  deceased  mother's  relative* 
were  comparative  strangers,  except  a  mater- 
nal annt  named  in  the  will;  and  that  the 
contestant  was  a  maternal  nnde  whom  she 
had  never  seen,  it  was  not  nunatnral  that 
she  should  bestow,  the  bulk  of  the  property 
npon  one  who  had  been  her  best-loved  friend 
and  companion  from  her  girlhood,  and  whom 
her  deceased  father  bad  remembered  in  bis 
will  as  a  member  of  the  family,  and  who 
had  been  her  sole  companion  since  her  father's 
death.— Estate  of  Dolbeer,  149  Cal.  227,  86 
Pae.  695. 

[b]  The  will  of  one  having  teetamentarf 
capacity  cannot  be  avoided  because  nnae- 
eonntably  contrary  to  the  common  sense  of 
the  country.  If  not  contrary  to  the  law,  it 
stands  for  the  descent  of  his  property, 
whether  his  reasons  for  it  are  good  or  bad, 

Srovided  they  are  bis  own  reasons,  not  in- 
uenced  by  the  unlawful  influence  of  other*. — 
EsUte  of  Tiffany,  1  Cof.  Pro.  Dee.  478. 

[e]  A  court  has  neither  right  nor  power  to 
quarrel  with  the  moral  quality  of  a  testa- 
tor's acts;  it  may  not  say  that  he  should  have 
made  a  different  disposition;  it  cannot  make 
a  will  for  him. — Estate  of  Eersbow,  2  Cof. 
Pro.  Dec  213. 

[d]  A  will  cannot  be  contested  on  the  gronnd 
that  it  is  foolish,  nnnatural,  eapncious  or  un- 
just.— Estate  of  Harris,  3  Cof.  Pro.  Dee.  1. 

[e]  A  person  of  sound  mind  has  a  right  to 
make  an  unjast  or  even  a  eruel  will,  if  b« 
chooses,  and  no  court  or  jury  may  denve  him 
of  that  privilege. — Estate  of  Dubeer,  3  Cof. 
Pro.  Dec.  232. 

[f]  The  beneficiaries  named  in  a  will  are  as 
much  entitled  to  protection  as  any  other 
property  owners,  and  juries  should  not  sat 
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_. J  not  conform  to 

'  ideas  ai  to  what  is  jnat  or  proper. — 
Estate  of  Dolbeer,  3  Cof .  Pro.  Dec.  232. 

[g]  The  STidsDce  in  tbis  esse  shows  that 
tie  testatrix  did  not  intend  to  provide  (or 
her  nazt  of  kin  as  her  estate  had  been  de- 
rived from  her  father,  between  whom  and  her 
contesting  kin  there  seemed  to  have  been 
nothing  in  eommou,  and  the  testatrix  had 
never  known  or  eared  for  the  omitted  rela- 
tives, and  in  the  drawing  of  the  will  she  had 
before  her  a  copy  of  her  father's  will,  which, 
as  to  many  of  the  beqoests,  she  fallowed  with 
a  fidelity  indicating  a  respect  for  what  she 
must  have  conceived  would  have  been  his 
wishes;  and  the  will  itself  contains  nothing 
irrational  or  unnatural  or  opposed  to  ordinary 
notions  of  equity,  but,  on  the  contrary,  is  in 
accord  with  the  sentiments  of  affection  re- 
sulting from  the  intimacy  subsisting  between 
the  testatrix  and  her  beneficiary,  who  had 
been  her  companion  and  confidant  from  girl- 
hood. Under  such  circumstances  it  cannot  be 
contended  that  the  will  is  at  variance  with 
natural  Instincts  or  justice. — Estate  of  Dol- 
beer, 3  Cof.  Pro.  Dec.  249. 

§  30.    Valldltj  and  Snfflclenc;  of  WIU. 

[a]  A  devise  to  the  widow  and  daughter  of 
the  testator,  one-half  to  the  daughter  abso- 
lutely and  the  other  half  to  the  widow  for 
life  with  remainder  to  the  daughter,  is  valid, 
regardless  of  the  validity  of  a  devise  in  trust 
of  an  intermediate  or  precedent  estate. — Es- 
tate of  Doe,  1  Cof.  Pro.  Dec.  54. 

[b]  Provisions  of  B  will  for  accomnlatloni 
beyond  the  period  of  majority  are  in  this 
ease  held  void. — Estate  of  Werner,  3  Cof.  Pro. 
Dec.  225. 

[c]  A  niece  is  onder  no  obligation  to  pro- 
vide for  bar  uncles  and  aunts,  either  when 
living  or  by  will,  and  the  failure  to  name 
them  in  her  will  raises  no  presumption  that 
they  were  forgotten. — Estate  of  Dolbeer,  3 
Cof. .  Pro.  Dec.  232. 

B.    FORM  AND  CONTENTa  OP  IN8TBU- 
MENT. 

EFFECT  OP  INYALIDITT  IN  rORU,  1  87. 
BBFERENOE  TO  <VrHEa  W1UTICI03.  I  SS. 
NECESSITY    FOR    OPBRATIVB    WORDS,  4m. 
NAME    OF    OORPOBATtOH    LEGATEE,  I  4SH. 

§  37.    Efl«ct  Of  InTalldlt7  In  Fonn. 

[a]  The  formalities  wbieb  the  legiilatnTS 
has  prescribed  for  the  execution  of  a  will  are 
essential  to  its  validity  and  cannot  be  dis- 
regarded.—Seaman's  Estate,  146  Cal.  455, 
459,   lOQ  Am.  St.  Bep.  53,  SO  Fac.  TOO. 

[b]  Form  in  which  provisions  of  will  are 
drafted  is  no  part  of  its  execution,  and  legis- 
lature bas  not  prescribed  the  form  of  express- 
ing B  testamentary  purpose,  but  only  the 
form  in  which  it  is  to  be  executed  and  at- 
test ed.~Seamen'B  Estate,  146  Cal.  455,  464, 
1C3  Am.  St.  Eep.  53,  80  Pac.  700. 

§  3&.    Beforenco  to  Other  Writings. 

^a]  A  will  or  codicil  executed  in  accordance 
with  ths   raquiiemontB  of  the  statute  maj, 


b]r  an  appropriato  refeiesM,  laeorporato 
within  itself  a  document  or  paper  not  so 
executed.  Such  reference  must  M  eartkin, 
and  to  an  instmment  then  in  e^atenee.— 
Estate  of  Plumel,  151  CaL  77,  121  Am.  St. 
Bep.  100,  90  Pac.  192. 

SllVg.    MecMBltr  for  Opentin  Woidi. 

[a]  A  devise  cannot  be  created  without  the 
nse  of  operative  words. — Estate  of  Hale,  2 
Cof.  Pro.  Dee.  191. 

§  42yj.    Ntuns  of  Oorpontlon  Legatee. 

[a]  A  charitable  institution  which  is  made 
a  residua^  legatee  need  not  be  designated 
in  the  will  by  its  corporate  name. — Estate  of 
Gibson,  1  Cof.  Pro.  Dec,  9, 


C.     EXECUTION. 

HECBSSITY  AND  SUFFICIENCY  OP  COMPLI- 
ANCE WITH  8TATDTE,  ]  4S. 

aiONATITRB  OB  SDBSCEIFTION  BY  OB  POB 
TESTATOR,   1  45. 

ATTESTATION  AND  SUBSCRIPTION—IN  OCN- 
ERAL,  I4S>4. 

WHO      ABE      SUBBCRIBINO     WITNESSES, 

PRESBNOB  OP  TESTATOR  AMD  WIT- 
NESSES, I  ts. 

REQUESTS     TO     WITNESSES     TO      SIQN, 

I48H. 

PUBLICATION     OB     DECLARATION     AND 

ENOWLEDOB  OP  WITNESS  AS  TO 
NATURE  AND  CONTENTS  OF  IN8TBU- 
MENT8,  i  «9. 

ATTESTATION  AND  SUBSCBIPTION  BT  WIT- 
NESSES-BEQUEST   TO    WITNESSES,  I  50. 

ATTESTATION   CLAUSE,    {  BI. 

EFFECT  OF  LEAVING  BLANK  SPACE  IN  WILL, 
(5B. 

§  13.  NecesBltT  and  Snffidencj  of  OompU- 
ancB  wlUi  Btatnte. 

[a]  In  executing  a  will  the  statutory  re- 
quirements must  be  complied  with. — Seaman's 
Estate,  148  Cal.  455,  459,  lOfl  Am.  St.  Bep. 
63,   80   Pac   700. 

[b]  Every  will,  except  «  nuncupative  will, 
must  be  in  writing;  and  every  will,  other 
than  olographic  and  nuncupative  wills,  must 
be  executed  and  witnessed  a*  provided  in  sec- 
tion 1276  of  the  Civil  Code. — Estate  of  Mc- 
Ginn, 3  Cof.  Pro.  Dec.  26. 

§  46.  Signatoie  or  Sabscriptlon  by  or  foi 
Testator. 

[a]  The  provision  that  the  will  must  be  sub- 
scribed at  the  end  thereof  requires  the  testa- 
tor's name  to  be  written  at  the  termination 
of  the  testamentary  provisions  which  he 
makes  in  the  instmment  with  not  more  than 
one  or  two  lines  between  the  end  of  the 
written  matter  and  the  signature. — Seaman's 
Estate,  146  Cal.  455,  461,  463,  106  Am.  St. 
Bep.  53,  80  Pac.  TOO. 

[b]  The  purpose  of  requiring  testator's  sig- 
nature at  the  end  of  the  wiU  is  to  show  on 
the  face  of  the  iostrument  that  the  testa- 
mentary purpose  is  a  completed  act,  and  to 
prevent   any   opportunity   for  fTftudulent   oi 
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oU«r  Interpolatlnna  between  the  written  mat- 
ter and  the  Bignature. — Seaman's  Estate,  146 
Cal.  455,  462,  463,  106  Am.  St.  Bep.  63,  80 
Pac.  700. 

[e]  The  true  test  to  determine  whether  tes- 
tator Hubseribed  his  name  at  the  end  of  the 
will  ia  to  take  the  document  aa  it  left  his 
hand  and,  disregarding  lignatiuei  of  wit- 
nesses, and  all  extrinsic  evidence,  to  see 
whether  it  ia  apparent  that  his  name  waa 
placed  where  it  appears  for  ths  purpose  of 
execation. — Seaman's  Estate  (Con  earring 
Opinion},  146  Cal.  45S,  467,  106  Aip.  St.  Bep. 
53,  80  Pac.  700. 

[d]  The  technicalities  of  the  low  relating  to 
the  making  of  wills  are  deemed  to  have  been 
satisfied  where  the  circDmstances  surrounding 
the  transaction  show  a  substantial  compli- 
ance, and  that  compliance  need  not  consist  of 
woTde  or  even  geBtares,  but  ma^  And  its  legal 
expression  in  silence  and  acqateseeuce.  Tbia 
is  particularly  tme  as  to  the  acknowledgment 
of  the  signatnre. — Estate  of  Williams,  5  Cof. 
Pro.  Dec  1. 

[e]  The  acknowledgment  of  his  signature 
bj  a  testator  is  not  lequired  to  be  made  in 
any  particular  words  or  in  any  specified  man- 
ner, bat  if,  by  sign,  motion,  conduct  or  at- 
tending cireum stances,  the  attesting  witness 
is  given  to  nnderstand  that  the  testator  has 
already  subscribed  the  instrument,  this  is 
a  sufficient  acknowledgment. — Estate  of  WilL 
lams,  5  Cof.  Pro.  Dec.  1. 

§  IGVi.    Attastatlon     and     Snbictlptloii-^n 
General. 
[a]  A  will  not  olographic  or  nuncupative  in 
character  may  be  set  aside.  If  it  was  not  sub- 
scribed and  attested  as  prescribed  by  the  Civil 


§  46^1.    Who  are  Subscribing  Wltness«s. 

[a]  A  subscribing  witness  is  one  who  sees 
toe  writing  executed  or  hears  it  acknowl- 
edged, and  thereupon  signs  his  name  as  a 
witness  at  the  maker's  request. — Estate  of 
Blythe,  4  Cof.  Fro.  Dae.  445. 

%  49.    Presence   of  Testotoi   and   Wlt- 

nassoB. 

ia]  A  will  is  not  attested  in  the  presence 
the  testatrix  when  the  witnesses  subscribe 
their  names  in  an  apartment  adjoining  the 
room  in  which  she  is  lying  ill,  where  it  is 
impossible  far  her  to  see  them,  she  having 
previously  signed  her  name  while  reclining  on 
tier  bed,  not  being  able  to  rise  therefrom. — 
Estate  of  Fleishman,  1  Cof.  Pro.  Dee.  18. 

[b]  There  must  be  two  attesting  witnesses 
to  a  will,  each  of  whom  must  sign  his  name 
as  a  witness  at  tbe  end  of  the  will,  at  the 
testator's  request  and  in  his  presence.  In  tbe 
presence  of  tbe  testator  means  that  he  mast 
not  only  be  present  corporslly,  but  mentally 
as  well,  capable  of  understanding  the  acts 
which  are  taking  place  before  him. — Estate 
of  Fleishman,  1  Cof.  Pro.  Dec.  18. 

§  4Si/t.    BAqnesta  to  Witnesses  to  Sign. 

[a]  The  request  to  a  witness  to  sign  his 
name  to  a  will  abould  come  from  the  testator 


[b]  A  request  to  sign  a  will  as  witness  may 
be  express  or  implied;  anything  that  conveys 
to  a  person  the  idea  that  the  testator  deairea 
him  to  be  a  witneas  is  a  good  request. — Estate 
of  Fallon,  S  Cot.  Pro.  Dee.  486. 

§49.    Pnbllcatloii    or    Declaration    SBd 

EnowIedg»  of  WitOMs  as  to  Matin*  and 
Cont«nta  of  Instumients. 
[a]  Subscribing  witnesses  to  a  will  are  not 
required  to  be  informed  or  have  any  knowl- 
edge of  the  contents  of  the  instrumenb — £a- 
Ut«  of  McGinn,  3  Cof.  Pro.  Dec.  26. 

§  60.    Attestation  and  Subscription  by  Wlt- 
nessei— Beqnut  to  Witnesses, 
[a]  An  express  declaration  at  the  time  of 

the  eiecution_  of  the  will  by  the  testatrix 
to  the  subscribing  witnesses  that  the  docu- 
ment executed  was  her  last  will,  or  an  ex- 
press reqnest  to  them  to  attest  is  not  essen- 
tial. It  is  sufficient,  if  at  the  time  she  did 
by  words  or  acts  convey  to  them  the  in- 
formation that  the  instmment  was  her  will, 
and  that  she  desired  them  to  attest  it. — Es- 
tate of  Johnson,  152  Cal.   778,  93  Pae.   1015. 

§  61.    • Attsstation  Clause. 

[a]  An  attesting  clause  is  not  essential  to 
the  validity  of  a  will,  beyond  tbe  fact  that 
the  witnesses  aigned  as  sneh. — Estate  of  Fal- 
lon, 5  Cof.  Pro.  Dec.  426. 

§  S3.  Bflect  of  Leaving  Blank  Space  In  WlU. 
[a]  To  leave  an  entire  page  blank  between 
the  end  of  tbe  written  matter  farming  the 
will  and  the  signature  is  ench  uoneompliance 
with  the  statute  as  to  prevent  its  admission 
to  probate. — Seaman's  Estate,  146  Cal.  455, 
462,  106  An.  St.  Bep.  53,  80  Pae.  700. 

D.    HOLOOEAPHIC  WILLS. 

WHAT  LAW  GOVERNS.  154. 

NATUB2.  SE4DI8ITES  AND  TALTDITT.  I  SS. 

EANDWKITINO   07   TE8TAT0B,  I  50. 

DATE.  I  57. 

SnFFIOIENOT  OF  8IONATUBB,  t  SB. 

§  64.    Wbat  Iikw  OoTonu. 

[a]  Holographic  wills  were  first  permitted  in 
California  by  the  Civil  Code  of  1872,  the  pro- 
visions being  adopted  from  the  civil  law. — 
Estate  of  Zeile,  S  Cof.  Pro.  Dec.  292. 

[b]  The  term  "snbscribing  witness"  as  used 
in  Civil  Code,  1282,  is  synonymous  with  "at- 
testing witness,"  as  need  in  Civil  Code,  1276, 
and  has  no  reference  to  holographic  wills.— 
Estate  of  Zeile,  5  Cof.  Fro.  Dec  2&2. 

§66.    lTatnr^  BeqoisitM  and  Validity. 

[a]  An  unattested  document,  a  portion  of 
the  date  of  which  is  printed,  is  invalid  as  ft 
holographic  will,  because  not  entirely  writ- 
ten, dated,  and  signed  by  the  hand  of  the 
testator,  and  standing  alone  is  not  entitled 
to  be  admitted  to  probate. — Estate  of 
Plumel,  151  CaL  77,  121  Am.  8L  Bep.  100, 
90  Foe  198. 
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[a&J  Ad  iaBtrDment  teatuntntaiy  in  eharae- 
ter,  if  proved  to  ba  entirely  wntten,  dated 
and  signed  b7  the  author,  u  established  as 
a  holographic  will. — EMate  of  Enatcl,  2  Cof. 
Pro,  Dec  L 

[b]  AMnming  that  the  printing  of  the  figares 
''ISO"  in  the  date  ''^January  12,  1904," 
Titiatea  an  inatrumeot  as  a  bolograpb,  a  eodi- 
ei]  thereto  written  on  the  leverM  side  of  the 
paper  entirely  written,  dated,  and  signed  by 
the  hand  of  the  testator  remedies  the  defect. 
Estate  of  Plnmel,  5  Cof.  Pro.  Dec.  243. 

[c]  A  will  p 
form  ia  entitl 
it  is  witnessed  and  although  the  testator  be- 
lieved attestation  necessary  and  intended  the 
execDtion  to  be  in  the  attested  form. — Estate 
of  Zeile,  5  Cof.  Pro.  Dee.  2D2. 

[d]  A  gift  to  a  legatee  by  a  holographic  will 
ii  not  invalidated  Dy  his  signing  the  instru- 
ment as  B  wituBBH.  Section  1282  of  the  Civil 
Code  has  no  application  to  holographic  wills. 
Estate  of  Zeile,  5  Cof.  Pro.  Dec  293. 

[e]  A  testamentary  inatrnment  in  the  hand- 
writing of  the  testator,  not  having  any  signa- 
ture, but  containing  the  testator's  name  in  an 
unwitnessed    attestation    clause,    cannot    be 

£ven  effect  as  a  holographic  will. — Estate  of 
eatley,  5  Cof.  Pro.  Dec.  433. 

[f]  If  one  makes  a  will  entirely  in  his  own 
handwriting,  does  not  sign  it,  and  attaches 
an  attestation  clause  unsubscribed  by  wit- 
nesses, the  presumption  is  that  be  intends  to 
acknowledge  and  publish  it  in  the  presence  of 
witnesses,  and  it  is  therefore  incomplete  as  a 
testamentary  paper. — Estate  of  Beatfey,  5 
Cof.  Pro.  Dee.  433. 

§  66.    Hand\rTltliig  of  TeitfttOT. 

[a]  The  application  in  this  case  for  the  rev- 
ocation of  the  probate  of  a  holographic  will, 
on  the  ground  that  the  second  date  line  which 
was  essential  to  complete  the  instrument  was 
not  in  the  handwriting  of  the  testator,  was 
denied. — Estate  of  Antoldi,  S  Cof.  Pro.  Dee. 
513. 

5  57.     Da.tt. 

[a]  A  holographie  will  which  by  mistake 
bears  a  date  at  least  twenty-eight  years  prior 
to  the  time  of  its  execution  should  be  denied 
probate.— Estate  of  Fay,  1  Cof.  Pro.  Dec  428. 

§  B8.    8nfflclenc7  of  Slgnaturs. 

[a]  The  fact  that  a  testamentary  paper  is 
commenced  and  also  indorsed  in  the  handwrit- 
ing of  the  testator,  "This  is  my  Will,"  is 
unavailing  to  constitute  it  a  holographie  will 
if  not  signed.— Estate  of  Heatley,  S  Cof.  Pro. 
Dec  433. 


E.    MISTAKE,  PBAUD  AND  UNDUE  IN- 
FLUENCE. 
FRAUD,  g  ei. 

DNDCE   IHFLUBKOB,  I  S2. 

PERSONAL      0»      OONflDENTIAL      RELA- 
TIONS, I  98. 

EXERCISE  or  tHFLUENOB,  1  64. 

BVTSENOE,  f  6S, 


PBBSnUPTIONS  AND  SCBDEN  OT  FBOOF, 

fee. 

WEIOHT  AND  BOnriOIENOT,  t  SB. 

S  ei.    Fraud. 

[a]  If  a  testator  be  circumvented  by  fraud, 

the  testament  is  without  legal  force. — Estate 
of  McGinn,  3  Cof,  Pro.  Dec.  2e. 

light 

as  "constraint  by  force,"  and  will  have  the 
same  effect  in  setting  aside  the  will.^ — Estate 
of  McGinn,  3  Cof.  Pro.  Dec.  28. 

[cj  Eqiest  intercession  or  reqneat  Is  not  pro- 
hibited; but  it  is  otherwise  as  to  those  fraudu. 
lent  and  malicious  means  which  secretly  in- 
duced the  making  of  testaments, — Estate  of 
McGinn,  3  Cof.  Pro.  Dec.  26. 

[d]  A  testator  may  be  of  sound  mind,  and 
yet  the  victim  of  fraudulent  misrepresenta- 
tion.— Estate  of  McGinn,  3  Cof.  Pro.  Dec.  26. 

[e]  A  fraudulent  misrepresentation  sufficient 
to  avoid  a  will  must  have  been  made  by  a 
beneficiary,  and  have  operated  upon  the  tes- 
tator, and  BO  operated  that  the  will  would 
not  have  been  made,  or  would  have  been  dif- 
ferent, except  for  misrepresentations. — Estate 
of  McGinn,  3  Cof.  Pro.  Dec  £6. 

[f]  The  actual  fraud  suiEcient  to  set  aside 
a  will  must  involve  the  eommisaion  by  a 
beneficiary  or  with  his  connivance  of  some 
one  of  ths  acta  set  forth  in  section  1572  of 
the  Civil  Code,  with  intent  to  deceive  the  tes- 
tator, or  induce  bim  to  subscribe  or  publish 
the  will,  or  make  a  provision  therein. — Estate 
of  McGinn,  3  Cof.  Fro.  Dec.  26. 


or  the  making  of  any  disposition  or  provision 
therein,  or  the  disherison  of  any  heir. — Es- 
tate of  McGinn,  3  Cof.  Pro.  Dec  26. 

[h]  A  will  may  be  set  aside  if  made  through 
fraud  practiced  upon  testator  by  any  bene- 
ficiary therennder,  touching  the  subscribing 
or  publishing  of  the  will,  or  the  making  of 


[i]  Circumvention  by  means  of  fraud  is  con- 
eidered  in  the  same  light  as  constraint  by 
force,  and  has  the  same  effect  in  vitiating  a 
will.— Estate  of  Fallon,  5  Cof.  Pro.  Dec.  426. 

§  62.    Undue  Inflnenco. 

[a]  Undue  influence  is  the  use  by  one  in 
whom  a  confidence  is  reposed  by  another, 
who  holds  a  real  or  apparent  authority  over 
him,  of  such  confidence  or  authority  for  the 
purpose  of  obtaining  an  unfair  advantage 
of  his  weakness  of  mind,  or  of  his  necessities 
or  distress.  The  relation  between  husband 
and  wife  is  confidential;  and  though  it  may 
not  of  itself  raise  a  presumption  of  undue 
influence  in  the  making  of  a  will,  it  is  im- 
portant In  weighing  the  evidence  upon  that 
qnestioD. — Estate  of  Welch,  6  Cal.  App.  44, 
91  Pac.  336. 

tb]  What  wonld  be  an  undue  Influence  on 
one  man  might  be  no  influence  at  ail  on  an- 
other.   This  depends  upon  the  sapacity,  in 
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other  respeetf,  of  tlie  testator. — Estate  of  lo- 
gram,  I  Cof.  Pro.  Dec.  222. 

[e]  tJndae  influence  mnat  be  an  inflnoQce 
exercieed  in  relation  to  the  will  itself,  and 
not  in  relation  to  other  matters  or  tranaac- 
tioDS.  But  it  need  not  be  shown  to  have 
been  aetnalij  exercised  at  the  point  of  time 
that  the  will  was  eieented. — Estate  of  In- 
gram, 1  Cof.  Pro.  Dee.  222. 

[d]  Undue  influence  is  any  kind  of  inflo- 
enee.  either  through  fear,  coercion,  or  impor- 
tunity, by  which  the  testator  la  prevented 
from  expreBsing  his  true  mind.  It  must  be  an 
influeoce  adequate  to  control  the  free  agency 
of  the  testator.  If  a  wesk-mioded  person  is 
importuned  to  aneh  sn  extent  that  he  has  not 
sufficient  strength  of  mind  to  determine  for 
himself,  so  that  the  proposed  script  expresses 
the  views  and  wishes  of  the  person  importun- 
ipiT  rather  thsn  his  own,  and  is  not  his  free 
and  nneonstratned  act.  It  is  not  his  will.  Un- 
due influence,  or  supremacy  of  one  mind  over 
another,  is  such  as  prevents  that  other  from 
acting  according  to  his  own  wish  or  jndg- 
ment. — Estate  of  iDgram,  1  Cof.  Pro.  Bee 
222. 

[e]  Undae  influence  may  be  defined  as  that 
which  compels  the  testator  to  do  that  which 
is  against  his  will,  throagb  fear  or  a  desire 
of  peace,  or  some  feeling  which  he  is  unable 
to  resist,  and  but  for  which  the  will  would 
not  be  made  as  it  is,  although  the  testator 
may  know  what  he  is  about  when  he  makes 
the  will,  and  may  have  sufficient  capacity  to 
make  it.— Estate  of  Ingram,  1  Cof.  Pro.  Dec. 
£22. 

[(]  A  will  ^odnced  by  undue  inflnence  can- 
not stand.— Estate  of  Ingram,  1  Cof.  Pro. 
Dec.  222. 

[fii  Where  the  questions  of  unsoundness  of 
mind  and  undue  influence  are  presented  in 
the  same  caae,  and  in  their  consideration  may 
overlap  one  the  other,  it  has  been  said  that 
as  legal  propositions  they  are  to  be  kept  dis- 
tinct and  apart.  But  considering  the  two 
issues  together,  it  is  noted  that  although  mere 
weakness  of  intellect  does  not  prove  undue 
influence,  yet  it  may  be  that  in  such  feeble 
state,  with  the  mind  weakened  by  sickness, 
dissipation  or  age,  the  testator  more  readily 
and  easily  becomes  the  victim  of  the  improper 
influences  of  those  who  see  fit  to  practice 
upon  him. — Estate  of  Tiffany,  1  Cof.  I^o.  Dee. 
*78. 

[h]  Undue  influence,  in  order  to  Invalidate 
a  will,  must  be  such  as  to  destroy  the  free 
agency  of  the  testator  at  the  time  and  in  the 
very  act  of  making  the  testament;  it  must 
bear  directly  upon  the  testamentary  acts, — 
Estate  of  Harris,  3  Cof.  Pro.  Dee.  1. 

[i]  To  exert  an  undne  influence  the  person 
charged  must  be  of  sound  mind. — Estate  of 
MeGinn,  3  Cof.  Pro.  Dec.  28. 

[j]  A  will  may  be  set  aside  if  made  through 
andne  influence  exerted  upon  the  testator  by 
any  beneficiary  thereunder,  tonehin|f  the  sub- 
scription or  publication  of  the  will,  or  the 
making  of  any  disposition  therein. — Estate  of 
McOinn,  3  Cof.  Pro.  Dee.  26. 


[1]  If  a  testator  is  compelled  by  violence,  or 
urged  b^  threats,  to  make  a  will  (or  part  of 
it),  it  u  ineffectual. — ''Estate  of  UcGiun,  3 
Cof.  Pro.  Dee.  26. 

[m]  Undne  influence  consists  in:  The  use, 
for  the  purpose  of  an  unfair  advantage,  of  a 
eonfldenee  reposed  by  another,  or  a  real  or 
apparent  influence  over  him;  or  taking  an  un- 
fair advantage  of  another's  weaknane  of 
mind;  or  taking  a  grossly  oppressive  or  unfair 
advantage  of  another's  necessity  or  distress. 
Estate  of  McQinn,  3  Cof.  Pro.  Dec.  26. 

[n]  A  person  of  sound  mind  may  be  th« 
victim  of  undue  influence;  so,  also,  may  a  per- 
son of  unsound  mind. — Estate  of  UcGion,  3 
Cof.  Pro.  Dee.  28. 

[o]  It  is  only  that  degree  of  influence  which 
deprives  a  testator  of  hia  free  agency,  and 
makes  the  will  more  the  act  of  others  than 
his  own,  which  in  law  avoids  it, — Estate  of 
McGinn,  3  Cof.  Pro.  Dee.  28. 

[p]  To  define  or  exactly  describe  that  in- 
fluence which  in  law  amounts  to  nndue  in- 
fluence is  not  possible  J  it  can  be  done  only 
In  general  and  approximate  terms.  The  de- 
cision must  be  reached,  in  each  case,  by  ap- 
plying the  general  principles  on  the  subject 
to  the  special  litigated  facts  and  their  sur- 
roundings.— Estste  of  UcQinn,  3  Cof.  Pro- 
Dee.  26. 

[a\  Undue  influence  is  not  that  influence 
which  arises  from  gratitude,  affection  or  es- 
teem; but  must  be  the  control  of  another  will 
over  that  of  the  teetator's,  whose  faculties  are 
so  impaired  that  be  has  ceased  to  be  a  free 
agent,  and  submits  end  has  succumbed  to 
such  control. — Estate  of  McGinn,  3  Cof-  Pro. 
Dec.  26. 

[r]  The  question  for  determination  npon  an 
issue  of  undue  influence  over  a  testator  is 
whether  at  the  time  of  the  alleged  execution 
of  the  will  he  was  free  to  do  aa  he  pleased, 
or  was  BO  far  under  the  influence  of  the  bene- 
ficiaries charged,  or  any  of  them,  that  the  will 
is  not  his  will,  but  is  the  will  of  one  or  more 


[s]  Undue  influence  must  be  exerted  upon 
the  very  act  contested;  it  must  be  a  present 
Influence  acting  upon  the  testator's  mind  at 
the  time  of  the  alleged  execntion. — Estate  of 
McGinn,  3  Cof.  Pro.  Dee.  26. 

[t]  Lawful  or  unlawful  influence,  in  procur- 
ing the  execution  of  a  will,  discussed  and  dis- 
tinguished.— Estate  of  Blanc,  3  Cof.  Pro.  Dec 
71. 

[a]  Undne  influence  consists  in  the  use,  by 
one  in  whom  a  confidence  is  reposed  by  an- 
other, who  holds  a  real  or  apparent  authority 
over  him,  of  such  confidence  of  authority  for 
the  purpose  of  obtaining  an  unfair  advantage 
over  him,  or  in  taking  an  unfair  advantage 
of  another's  weakness  of  mind,  or  in  taking 
a  grossly  oppressive  or  unfair  advantage  of 
another's  necessities  or  distress. — Estate  of 
Blanc,  3  Cof.  Pro.  Dec  71. 


distil 
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infiuenee  exercised  ftmannted  to  a  moral  cost. 
eion,  which  restrained  independent  action  and 
destroyed  free  agency,  or  which,  by  imjior- 
tunity  that  could  not  be  resisted,  eonstrained 
the  testator  to  do  that  which  was  against  his 
free  will  and  desire,  but  which  he  was  unable 
to  refuse  or  too  weak  to  resist.  It  must  not 
be  the  promptings  of  affection,  the  desire  of 
gratifying  the  wishes  of  another,  the  ties  of 
attachment  arising  from  eonsaa^nity,  or  the 
memory  of  kindly  acts  and  friendly  offices, 
but  a  coercion  produed  by  importunity,  or  by 
a  silent,  resistless  power  which  the  strong 
will  often  exercises  over  the  weak  and  in- 
firm, and  which  could  not  be  resisted,  so  that 
the  motive  was  tantamount  to  force  or  fear. 
Estate  of  Blanc,  3  Cof,  Pro.  Dec.  71. 

[w]  The  influence  exerted  otot  a  testator 
to  avoid  his  will  must  be  of  such  a  nature 
as  to  deprive  him  of  free  agency,  and  render 
his  act  obviously  more  the  oSapring  of  tho 
will  of  others  than  his  own;  and  it  must  be 
specially  directed  toward  the  object  of  pro- 
curing a  will  in  favor  of  particular  parties 
and  must  be  atill  operating  at  the  time  the 
will  is  made.— Estate  of  Blane,  3  Cof.  Pro. 
Dec.   72. 

[x]  The  kind  of  undue  influence  that  would 
destroy  a  will  must  be  such  as  in  effect  de- 
stroys the  free  agency  of  the  testatrix  and 
overpowers  her  volition  at  the  time  of  the 
execution  of  the  instrument,  and  evidence 
must  be  produced  that  pressure  was  brought 
to  bear  directly  upon  her  testamentary  act. — 
Estate  of  Dolbeer,  3  Cof.  Pro.  Dee.  249. 

[y]  Undue  influence,  to  invalidate  a  will, 
must  be  such  as  to  destroy  the  free  agency 
of  the  testator  at  the  time  and  in  the  ver; 
act  of  making  the  testament.  It  must  bear 
directly  upon  the  testamentary  act. — Estate 
of  Uaynard,  5  Cof.  Pro.  Dee.  269. 

[z]  Undue  influence  consists  in  the  use  by 
one  in  whom  a  confidence  is  reposed  by  an- 
other, or  who  holds  a  real  or  apparent  author- 
ity over  him,  of  such  conGdence  or  authority 
for  the  purpose  of  obtaining  an  unfair  ad- 
vantage over  him;  in  taking  an  unfair  ad- 
vantage of  another's  weakness  of  mind  or 
in  taking  a  grossly  oppressive  or  unfair  ad- 
vantage of  his  necessities  or  distress. — Estate 
of  Fallon,  S  Cof.  Pro.  Dec.  426. 

[aa]  Undue  influence  ia  that  kind  of  in- 
fluence which  prevents  the  testator  from  ex- 
ercising his  own  judgment  and  substitutes 
in  the  place  thereof  the  judgment  of  another. 
Estate  of  Fallon,  5  Cof.  Pro.  Dee.  426. 

[bb]  Undue  influence  is  entirely  distinct 
from  unsoundness  of  mind. — Estate  of  Fallon, 
5  Cof.  Pro.  Dec,  426. 

§  63.    PoTsonal    or   CoofldentUl    Belk- 

[a]  If  the  law  always  snspeets  and  inexor- 
ably condemna  undue  influence,  and  presumes 
it  from  the  nature  of  the  transaction.  In  the 
legitimate  relations  of  attorney,  guardian  and 
trustee,  much  more  sternly  should  it  deal 
with  nnlawful  relations,  where  they  are,  in 
their  nature,  relations  of  influence  over  the 
kind  of  act  under  investigation.  In  their 
legitimate  operation,  trust  positions  of  infln- 
enett   are    respected;    but    whers   apparently 


used  for  selflsh  advaDtage  tbej  are  viewed 
with  deep  suspicion;  and  it  wodd  be  strange 
if  unlawful  relations  should  be  more  favor- 
ably regarded.— Estate  of  Tiffany,  1  Cof.  Pro. 
Dee.  47S. 


[c1  If  a  wife,  by  her  virtues,  has  gained 
such  ascendancy  over  ber  husband  and  so 
riveted  his  afl^ections  that  her  good  pleasures 
are  law  to  btm,  such  influence  can  never  bo 
ground  for  impeaching  a  will  in  her  favor, 
even  though  it  exclude  the  rest  of  the  famllj. 
Estate  of  UcQinn,  Z  Cof.  Pro.  Dec.  26. 


[e]  A  husband's  testamentary  disposition  to 
a  wife  cannot  be  denied  effect  because  it  was 
due  to  the  influence  she  acq^uired  over  him 


[f]  A.  wife  has  the  right  to  advise  and  to 
exercise  her  influence  to  move  and  satisfy 
the  testator's  judgment. — Estate  of  McGinn, 
3  Cof.  Pro.  Dec.  26. 

[e]  The  influences  arising  from  legitimate 
family  and  social  relations  are  naturally  very 
unequal  and  naturally  productive  of  inequali- 
ties in  testamentary  dispositions,  and  no  will 
can  be  condemned  because  of  their  proved 
existence,  and  evidence  in  the  will  itself  of 
their  effect;  for  such  influences  are  lawful 
in  general,  and  the  law  cannot  criticise  and 
measure  them  so  as  to  attribute  to  them  their 

E roper  effect. — Estate  of  McQinn,  3  Cof.  Pro. 
ec.  26. 

§  64.    — —  Exerclsa  of  bflnence. 

[a]  While  the  natural  influence  of  a  lawful 
relation  must  be  lawful,  even  where  affecting 
testamentary  dispositions,  the  natural  or 
ordinary  influence  of  an  unlawful  relation 
must  be  unlawful,  in  so  iFar  as  it  affects 
testamentary  dispositions  favorably  to  tbe 
unlawful  relations  and  unfavorably  to  the 
lawful  heirs.  Bo,  it  would  be  doing  vio- 
lence to  the  morality  of  the  law,  and  thus 
to  the  law  itself,  it  courts  should  apply  the 
rule  recognizing  tbe  natural  influence  arising 
out  of  legitimate  relationship  to  unlawful  as 
well  as  lawful  influence. — Estate  of  Ingram, 
1  Cof.  Pro.  Dec.  222. 

[b]  Neither  adviee|  argument,  nor  persua- 
sion will  vitiate  a  will  made  freely  and  from 
conviction,  though  such  will  might  not  have 
been  made  but  for  such  advice  and  persua- 
sion. Neither  does  undue  influence  ariss 
from  the  influence  of  gratitude,  affection  or 
esteem. — Estate  of  Ingram,  1  Cof.  Pro.  Dee. 
222. 

[c]  All  influences  are  not  unlawful.  Per- 
suasion, appeals  to  the  nffeetions,  or  ties  of 
kindred,  or  sentiment  of  gratitude  for  past 
services,  or  pity  for  future  destitution  or  the 
like,  are  legitimate,  and  tnaj  be  fairly  pressed 
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[d]  lafiaeneo  uisiiiK  (Tom  legitimate  family 
and  social  relations  must  be  allowed  to  pro- 
duce its  natural  result,  oven  in  the  making 
of  last  wille;  nieh  influence  being  t.  lawful 
one. — Estate  of  McGinn,  3  Cof.  Pro.  Dee.  26. 

[el  Procuring  a  will  to  be  made,  unless  by 


its  validity.— 


foul  means,  ie  notbing  against  its  valid 
Estate  of  McGinn,  3  Cof,  Pro.  Dee.  20. 

[f]  However  ereat  may  be  the  isflaence  ex- 
erted by  and  tnrough  legitimate  family  and 
social  relations,  there  is  no  taint  of  unlawful- 
ness in  it;  and  there  can  be  no  presumption 
of  its  actual  unlawful  exercise  merely  from 
the  fact  of  its  known  existence  and  its  mani- 
fest operation  on  the  testator's  mind  as  a 
reason  for  his  testamentary  disposition  a. — 
Estate  of  McQinti,  3  Cof.  Pro.  Dec.  20. 

[g]  Neither  advice,  argument  nor  peranasion 
vitiates  a  will  which  is  executed  freely  and 
from  conviction,  notwithstanding  the  will 
might  not  have  been  made  but  for  sucn  ad- 
vice and  persuasion. — Estate  of  McUinn,  3 
Cof.  Pro.  Dec.  26. 

[h]  A  will  cannot  be  set  aaide  because  it  is 
the  result  of  an  undue  fondness  for  one  mem- 
ber of  testator's  family,  or  a  causeless  dis- 
like for  another. — Estate  of  McGinn,  3  Cof. 
Pro.  Dec.  28. 

[i]  A  will  procured  to  be  made  by  kind- 
ness, attention  and  importunate  perauaaion 
which  delicate  minds  would  shrink  from  can- 
not on  that  ground  alone  be  set  aside. — Estate 
of  McGinn,  3  Cof.  Pro.  Dec.  26. 

[j]  Influence  and  persuasion  may  be  fairly 
used  on  a  testator;  and  a  will  procured  by 
honest  means,  by  acta  of  kindness,  attention 
and  persuaaioD  which  delicate  minds  would 
shrink  from,  will  not  be  set  aside  on  that 
ground  alone.  The  influence  to  vitiate  a  will 
must  not  be  the  influence  or  affection  or  at- 
tachment.—Estate  of  Blanc,  3  Cof.  Pro.  Dec. 
71. 

§  66.    Evidence. 

[a]  While  the  law  will  not  presume  the  ex- 
ertion of  undue  influence  from  the  mere  fact 
of  opportunity  or  a  motive  for  ite  exercise, 
nor  permit  it  to  be  found  upon  suspicion,  yet 
proof  must  generally  be  gathered  from  the 
circumstances  of  the  case,  for  very  seldom 
is  a  direct  act  of  Influence  patent,  as  a  per- 
son Intending  to  control  another's  action, 
especially  as  to  a  wilt,  is  Dot  apt  to  proclaim 
that  intent;  and  among  the  cireumatances 
from  which  proof  must  generally  be  gathered 
of  undue  influence  exercised  upon  a  testa- 
tor are:  Whether  he  had  formerly  intended 
a  different  testamentary  disposition;  whether 
he  was  surrounded  by  those  having  an  object 
to  accomplish  to  the  exclneion  of  others; 
whether  he  was  of  such  weak  mind  as  to  be 
subject  to  influence;  whether  the  alleged  will 
is  such  a  one  as  would  probably  be  nrged 
upon  him  by  those  surrounding  him;  whether 
the  persons  who  surrounded  him  were  bene- 
fited bv  the  alleged  will  to  the  eiclnaiou  of 
formerly  intended  beneficiaries. — Estate  of 
Casey,  2  Cof.  Pro.  Dec  63, 


house  with  her  for  years,  and  acted  as 
her  agent  in  certain  business  alfaira,  does  not 
import  fraud  or  undue  influence.  It  may 
have  afforded  an  opportunity  coexistent  with 
a  motive,  but  the  law  does  not  preanmo,  from 
the  mere  fact  that  there  was  an  opportunity 
or  ■  motive  for  its  exercise,  that  nudae  in- 
fluence was  exerted. — Estate  of  Hani*,  3  Cof. 
Pro.  Dec.  1. 

[b]  Undue  influence  is  not  a  presumptioii, 
but  a  couclusioD  from  proven  facta  and  cir- 
cumstances.— Estate  of  McQion,  3  Cof.  Pro. 
Dee.  26. 

[c]  It  wilt  not  be  presumed  that  a  parent 
was  of  unsound  mind  because  he  discrimin- 
ated between  hia  children  in  bia  testament- 
ary disposition. — Estate  of  UcGina,  3  Cof. 
Pro.  Dee.  26. 

[d]  The  law  will  not  presume  undue  Influ- 
ence from  the  mere  fact  of  opportunity  or  a 
motive  for  its  exercise;  or  iDecausa  of  the 
testator's  mental  or  physical  condition;  or 
berause  his  children,  or  any  of  them,  were 
excluded  from  the  will. — Estate  of  McGinn, 
8  Cof.  Pro.  Dec.  26. 

[e]  Undue  influence  cannot  be  presumed; 
and  it  lies  upon  the  contestants  of  a  will  t« 
prove  it  by  a  prepeoderance  of  evidence. — 
Estate  of  McGinn,  3  Cof.  Pro.  Dec.  26. 

[f]  Undue  influence  cannot  be  presumed, 
but  must  be  proved  in  each  case,  and  the  bur- 
den of  proof  lies  on  the  party  alleging  it. — 
Estate  of  Dolbeer,  3  Cof.  Pro.  Dec.  219. 

[g]  The  mere  fact  that  the  beneficiary  in  a 
will  had  an  opportunity  to  procure  a  will 
in  his  favor,  or  that  he  had  a  motive  for  the 
exercise  of  undue  influence,  does  not  raise 
a  presumption  of  its  exercise. — Estate  of 
Maynard,  5  Cof.  Pro.  Dec.  £69. 


§  69.    Weight  and  E 

(a]  Where  a  will  had  been  eonte«ted  be- 
fore probate  solely  for  want  of  capacity  of 
the  testatrix,  by  an  uncle,  and  a  verdict  for 
the  will  was  found  on  that  issue,  and  the 
judge  properly  found  ex  parte  in  favor  of 
the  presumption  against  undue  influence,  and 
the  will  was  contested  after  probate,  by 
another  ancle  both  for  want  of  mental 
capacity  and  for  undue  indnenee;  held,  that 
the  evidepee  was  insufficient  upon  the  second 
contest  to  establish  either  i^ound,  and  that 
a  showing  of  the  mere  possibility  of  undue 
influence  or  opportunity  therefor  was  not 
sufficient  to  establish  it. — Estate  of  Dolbeer, 
1S3  Cat.  652,  96  Pac.  266. 

[b]  Where  the  contestant  was  a  daughter 
of  the  deceased  and  a  sole  child,  who  was 
disinherited  by  the  will,  and  the  evidence 
showed  that  deceased  was  seventy  years  old. 
had  had  a  habit  of  drunkenness,  and  had 
been  for  some  time  in  feeble  health;  that 
his  wife  was  the  stronger  of  the  two,  men- 
tally, or  by  will  power;  that  she  took  charge 
of  the  community  money,  and  deposited  it 
in    her    own    name,    and    superintended    the 
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linaband'!  Affain  generally;  that  the  mother 
opposed  the  daughter's  marriage,  and  iievai 
forgave  her,  and  stated  that  she  would  re- 
ceive DO  part  of  the  estate;  that  deceased 
was  friendlj  to  the  daughter,  and  often  vis- 
ited her;  that  the  wife  for  a  long  time  be- 
fore the  biuband'B  death,  eontinnally  dom- 
inated him;  that  the  will  gave  all  the  prop- 
ertj  to  the  wife  for  life,  and  the  residue  to 
her  distant  relatives,  who  were  unknown  to 
the  deceased,  to  the  exclasian  of  all  the 
hmbaad's  blood  relatives;  that  the  will  was 
made  three  daj>8  before  hia  death,  in  the 
wife's  presence,  and  that  she  afterward  de- 
clared that  she  had  got  the  will  juat  the 
way  ahe  wanted  it — undue  influence  was 
Buffleientljr  shown  to  warrant  a  jury  in  set- 
ting aside  the  will,  and  a  judgment  of  non- 
suit was  improper  and  erroneous. — Estate  of 
Welch,  6  Cal.  App.  44,  81  Pac.  336. 

[c]  The  qnestion  as  to  undue  influence  is 
to  be  determined  by  consideratiou  of  the  re- 
lation between  the  parties,  the  character, 
atreQg:th  and  eoudition  of  each  of  them,  the 
ciienm stances  of  the  case,  the  application 
of  sound  practical  sense  in  relation  thereto, 
the  mental  and  physical  condition  of  the 
testator,  and  the  proviaions  of  the  will  it- 
Bslf.— Estate  of  Welch,  6  Cal.  App.  44,  91 
Fac  336. 

[d]  The  evidenee  in  this  contest  of  a  will, 
examined  and  held  insufficient  to  establish  a 
charge  of  undue  influence. — Estate  of  Hill,  I 
Cof.  Pro.  Dee,  S80. 

[e]  Dndne  influence  shonld  not  be  found 
upon  mere  suspicion. — Estate  of  UcQinn,  St 
Cof,  Pro,  Dec.  36. 

[f]  Proof  of  undue  iuflueDce  must  generally 
be  gathered  from  the  circumstances  of  the 
case;  very  seldom  is  a  direct  act  of  influence 

patent;  persons  intending  to  control  an- 
other's actiona,  CBpecially  as  to  a  will,  do  not 
proclaim  the  intent. — Estate  of  McGinn,  3 
Cof.  Pro.  Dee.  26. 

[g]  Among   the    circumstanees   from   which 

Sroof  must  generally  be  gathered  of  undue 
ifluence  exercised  upon  a  testator  are: 
Whether  he  had  formerly  intended  a  difFerent 
testamentary  disposition;  whether  he  was  sur- 
rounded by  those  having  an  object  to  ac- 
complish to  the  exclusion  of  others;  whether 
he  was  of  such  weak  mind  as  to  be  subject 
to  influence;  whether  the  wiU  is  such  as 
would  probably  be  urged  upon  him  by  those 
aurrouudicg  him;  whether  the  persons  who 
■urrounded  him  were  beueCted  by  the  will 
to  the  exclusion  of  formerly  intended  beue- 
flciaiies.— Estate  of  McQinn,  3  Cof.  Fro.  Dec 
Z6. 

[h}  The  issue  of  fraud  in  a  will  contest  can 
be  establiahed  only  by  proof  of  the  commls- 
rioD  of  a  fraud;  the  constituent  facts,  and 
of  what  the  fraud  consisted;  the  influence  of 
the  fraud  upon  the  testator,  and  the  ezecn- 
tion  of  the  will  as  its  result,  and  that  other- 
wiae  the  will  would  have  been  different. 
(Instmction  XL.) — Estate  of  McGinn,  3  Cof. 
Pro.  Dec.  26, 

[i]  The  court  flnda  from  an  examination  of 
toe  evidence  in  this  case  that  the  will  dated 
October  Slat  was  inspired  by  the  proponent, 


that  he  was  the  informing  spirit  of  that  tes- 
tament, and  that  it  waa  his  will  rather  than 
of  the  nominal  testatrix, — Estate  of  Casey, 
S  Cof.  Pro.  Deo.  88, 

[j]  Surmises  and  snapicions  arising  from  op- 
portunity and  propinquity  may  be  indulged 
in  to  an  illimitable  extent,  but  these  do  not 
constitute  proof  and  must  be  disregarded  by 
the  court.  The  evidenee  in  this  case  shows 
that  the  testatrix,  at  the  time  of  executing 
her  will,  was  unconstrained  by  undue  influ- 
ence, and  is  entirely  in  favor  of  the  respond- 
ents.— Estate  of  Dolbeer,  3  Cof,  Pro.  Dec, 
219. 

[k]  Upon  an  examination  of  the  evidence 
the  court  found  in  this  case  that  the  will 
proposed  for  probate  was  procured  by  duress 
and  undue  innuence, — Estate  of  Thompson,  3 
Cof.  Fro.  Dee,  357. 

F,    BEVOCATION  AND  BEVTVAL. 

BEVOCATION    IN    OENERAL,  )  SS  U . 
BEVOCATION  BY  ACT  OP  TESTATOR.  I  70. 
CANCELLATION,  OBLITBBATtOK,  ALTEBATIOH, 

179. 
BCB8EQUENT   WILL,  |  T«. 
XXECOTION  OF  OSNERAL  POWEB  OF  ATTOB- 

MEY,  g  78^. 

§  etVt.    Barocatton  In  OeneraL 

[a]  A  will  can  be  revoked  or  altered  in  the 
manner  and  cases  prescribed  in  section  1298 
of  the  Civil  Code.— Estate  of  McGinn,  3  Cof. 
Pro.  Dec.  26. 

§  70,    B«rocatloii  by  Act  of  Testator. 

[a]  A  will  may  be  set  aside  if,  enbsequent 
to  the  execution  thereof,  the  testator  revokes 
it  (as  prescribed  by  Civil  Code,  section  1292). 
Estate  of  McGinn,  3  Cof.  Pro.  Dec  26. 

[b]  A  will  is  not  revoked  by  an  nnsigned 
olographic  document  of  later  date. — Estate  of 
Heatley,  5  Cof.  Pro.  Dee.  433, 

§  73.    OanceUatlon,   Oblltaratloii    or   Altera- 
Uon. 

[a]  Where  a  testator  changes  many,  though 
not  all,  of  the  provisions  of  his  will  by  pencil 
marks  and  interlineations,  but  allows  his  sig- 
nature and  the  signature*  of  the  witnesses 
to  stand  untouched,  the  revocation  of  the  in- 
strument is  not  thereby  effected. — Estate  of 
Ueatley,  S  Cof.  Pro.  Dee,  433. 

§  74,    Snbsoqtiaut  Will. 

fa]  When  a  new  will  is  made  in  the  form 
a  codicil,  it  does  not  require  an  express  rev- 
ocation to  make  the  intent  to  revoke  the 
prior  will  dear;  it  is  sufficient  that  the  in- 
tent to  make  a  disposition  of  the  estate  in 
the  new  instrument,  which  is  inconsistent 
with  the  prior  gifts,  is  made  as  clear  as  the 
originaL— Estate  of  Scott,  1  Cof.  Fro.  Dec 
368. 

[b]  A  prior  vrill  remains  effectual  so  far 
as  consistent  with  the  provisions  of  the  sub- 
sequent will, — Estate  of  Jones,  2  Cof.  Pro, 
Dec,  176. 

[c]  A  will  may  be  set  aside  if,  subsequent 
to  the  execution  thereof,  the  testator  duly 
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flzeented  another  will  wUch  in  axpTMS  tarms 
revoked  kII  former  willt. — Eitate  of  UeGinn, 
S  Cot.  Pro.  Deo.  BB. 

§  7eVi.  Bxecotton  of  Q«n«m  Fow«  o(  At- 
torney, 
[a]  The  general  power  of  attorney  to  the 
wife  of  the  testator  eea«ed  to  be  operative 
apon  the  death  of  the  testator:  and  ite  exe- 
cution conld  in  no  tenae  be  given  effect  as 
a  revocatian  of  th"      '"  '  '  ■    '  -■" 

In  ] 


L  Probate  and  Bevocation  in  Qenctal,  99 
81-90. 

i.  Actions  to  Establiih  or  Determine  Valid- 
ity, if  91-96. 

;.  Probate  or  Evtabliihment  of  La*t  Willi, 
9  98. 

),  Probate  or  Beeord  of  Foreisa  WillB,  99 
101-105. 

S.  Juriadietion,  limitation  and  Laches,  99 
lOft-114. 

\  Parties,  Procesa  or  Notice,  99  115-121. 

i.  Petitions,  Objections  and  Pleadings,  $9 
123-133. 

I.  Evidence,   99   134-150. 

.  Hearing  or  Trial,  99  1S1-17S. 

'.  Judgment  or  Decree,  99  176-192. 

C.  Beview,  99  183-198. 

J.  Fees   and  Coata,   99   197-203. 

I.  Operation  and  Effect,  9  304-S14. 


OhOORAFBIO    Aim    ATTESTED    WILLfl,I8a«. 
NECES81TT   FOB   AND    SUFFICIENCY    OF   FBO- 

BATE  PBOCEEDINaa,  g  SB. 
DAMAOES  rOA  FAILURE   TO  PBODUOE   WILL, 

I  e3H. 

PBODUOTIOK  OF  OBIGINAL  OB  OOPT,  IBS  hi. 
DBTEBMINATION   IN   PBOBATE    PROCEEDINOS 

AS  TO  VALIDITY  OE  C0N8TEUCT10N  OF 

PBOVISIONS   OF  WILL,  t  BT. 
PEBS0N8  ENTITLED   TO  PEOBATE,  |  es. 

§  82%.    Olographic  and  Attested  WUla. 

[h]  a  testamentary  docnment  in  the  hand- 
writing of  the  testator  and  haviDg  subscrib- 
ing witnesses  may  be  proved  either  aa  an 
olographic  or  as  an  attcated  will. — Estate  of 
Dama,  6  Cof.  Pro.  Dec.  24. 

S  S3.    HeeesBlty  for  and  finffidsncy  of  Pro- 
hate  Proceedings. 

[a]  The  admlEsion  of  wills  to  probata 
wbether  of  residents  or  nonresidents,  being 
a  statutory  matter,  the  court  must  be  con- 
trolled in  that  regard  by  the  provisions  of 
the  code,  and  it  ordinarily  cannot  be  gov- 
erned by  argu  meats  of  convenience  or  in  con* 
venience  or  of  hardship.  Nor  can  it  amplify 
its  jurisdiction  nor  arrogate   any   power   "-  - 


S  8S</a.    Damages    fOT    Falltue    to    Frodnco 
WilL 
[a]  The    only    eonseqnenee    which    the   law 
imfoses  lot  the  failure  by  the  cnstodian  of 


a  will  to  deliver  it  to  the  miperlor  eonrt 
within  thirty  days  after  the  death  of  the  tes- 
tator it  to  make  the  custodian  responsible 
for  damages  sustained  by  anyone  injured 
thereby,— Estate  of  Uartin,  4  Cof.  Pro.  Doe. 
4S1. 

§  B5Va-    Frodnctlon  of  Original  or  Oopr. 

[a]  Section*  1322-1331  of  the  Code  of  CivU 
Procedure,  authorizing  the  admission  to  pro- 
bate of  a  will  upon  production  of  an  authen- 
ticated copy  of  the  will  and  the  record  of  its 
admission  to  probate  elsewhere,  bave  no 
application  to  the  esse  of  domestic  willa,  bnt 
apply  only  to  foreign  wills;  that  is,  those 
made  in  other  states  or  countriea  by  persona 
domiciled  outside  tttis  state.  The  heading  of 
the  article  of  the  code  in  whieb  sections 
1322-1324  are  contained  is  to  be  taken  in 
connection  with  the  EectioDS  themselves  for 
the  purposes  of  construction, — Estate  of 
Donsmuir,  £  Cof.  Pro,  Deo.  53, 


§  87.  DetormlnAtlon  in  Frohata  Froceod- 
Ings  as  to  Validity  or  ConatmctlOD  of 
FroTlsiaiM  of  WIU. 

[a]  In  determining  whether  a  will  has  been 
properly  executed  the  eonrt  can  consider  only 
the  intention  of  the  legislatare,  as  expressed 
in  the  statute,  and  whether  the  will  a«  pre- 
sented shows  a  compliance  with  the  statute. 
Seaman's  Estate,  146  Cal.  455,  460,  108  Am. 
St.  Bep.  53,  SO  Pac.  700. 

[b]  It  must  appear  on  the  face  of  the  will 
itself  that  ita  physical  execution  is  in  accord- 
ance with  the  requirements  of  the  atatnte. — 
Seaman's  EsUte,  14B  Cal.  455,  465,  106  Am. 
St.  Bep.  53,  80  Pac.  700. 

[c]  The  superior  court,  sitting  in  probate, 
has  no  jurisdiction  to  revoke  the  probate  of 
a  will  becanse  procured  by  frsnd  or  artiSce; 
tb«  remedy  of  the  party  aggrieved  is  by  iu- 
dependeut  suit  in  equity. — Estate  of  Me- 
Laughlin,  1  Cof.  Pro.  Dee.  257, 

§  88,    Pennu  EnUttod  to  Fiobato. 

[a]  The  publie  administrator  is  not  entitled 
to  fetters  of  administratioo  with  the  will  an- 
nexed, as  against  a  resident  devisee  in  a 
foreign  will  who  files  an  anthenticated  copy 
thereof  and  of  its  probate  in  a  foreign  juris- 
diction, with  a  petition  for  letters. — Estato 
of  Bergin,  S  Cof,  Pro.  Dec  2S8. 

B.    ACTIONS    TO     ESTABLISH    OB    DE- 
TEBMINE   VALIDITY.  , 

NATURE  AND  FORM  OP  BEUEDY,  1  Bl. 

TIME    WITHIN     WHICH     TO     CONTEST,  |  BIH. 

PEBSONS    WHO    MAT    ATTACH    OB    CONTEST 

WILL  OB  PBOBATE,  I  SS. 
— —  AGBEEUENT    AFPECTINO   BIGHT,  |  94. 
E8T0PPEL    AFFECTINO   ElOUT,  1  S5. 

§  91.    Natnre  and  Form  of  Bemedy. 

ia]  A  contest  of  probate  of  a  will  partakes 
the  nature  of  a  civil  action,  its  issues 
and  results  being  determined  and  applied  in 
like  manner.— Estate  of  Tiffany,  2  Cof.  Pro. 
Dee.  36. 

[b]  A  contest  of  probate  of  a  will  nartakes 
of  the  nature  of  a  civil  action,  its  issues 
and  results  being  determined  and  applied  in 
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[e]  A  procettding  to  revoke  tbe  probate  of 
a  will  Is  a  proceeding  in  rem  and  not  intar 
partes;  the  court  alreadjr  has  juiisdiction  of 
tbe  rea,  and  tbs  office  of  citation  is  not,  like 
a  aummoDB,  to  give  jurisdiction,  but  to  give 
all  parties  an  oppOTtuDit7  to  appear  and  take 
aides.— Estate  of  Dalton,  2  Cot.  Pro,  Deo,  97. 

[d]  Tbi  subject  matter  in  an  application 
to  revoke  the  probate  of  a  will  la  the  same 
*»  the  subject  matter  of  tbe  proceeding  to 
probate  tbe  will.  The  ultimate  issue,  to  wit, 
whether  the  will  should  stand  aa  probated, 
is  the  same.— Estate  of  Dalton,  2  Cof,  Pro. 
Dec.  97. 

[e]  Under  aectiona  1327  and  13S8  of  tb« 
Code  of  Civil  Procedure,  providing  for  the 
revocation,  upon  a  citation  to  the  executor 
and  otberij,  of  the  probate  of  a  will  within 
one  year  after  probate,  an  application  theie- 
foT  may  be  made  notwithstanding  a  final 
decree  of  diatribution  bas  been  made  and  the 
eiecutor  discharffed.  The  statute  keeps  alive 
ad  interim  tbe  enaracter  of  the  executor  for 
tbe  purpose  of  hearing  the  application  for 
revocation.— Estate  of  Dalton,  2  Cof.  Pro. 
Dee.  97. 

[t]  The  jurisdiction  of  a  probate  judge  re- 
lating to  the  revocation  of  probate  is  wholly 
statutory,  and  in  exercising  it,  he  can  in  no 
way  alter  or  disregard  the  provisions  of  the 
statnte.- Estate  of  Daltou,  2  Cof.  Pro.  Dec. 
«7. 

Sg]  An  application  to  revoke  the  probate 
a  will  ia  a  "proceeding"  and  not  an  "ac- 
tion."— Estate  of  Dalton,  2  Cof.  Pro.  Dec,  97. 

[b]  The  contest  of  a  will  is  not  a  civil  ac- 
tion; it  is  a  special  proceeding  of  a  civil 
nature,  and  not  subject,  except  aa  to  tbe 
mode  of  trial,  to  the  provisions  of  part  2  of 
the  Code  of  Civil  Procedure.- Estate  of  Har- 
Tia,  3  Cof.  Pro.  Dee.  1. 

[i]  A  will  which  has  been  proved  in  an- 
other state  where  the  probate  bas  not  yet  be- 
come final  is  subject  to  cooteat  when  offered 
for  probate  in  this  state  aa  a  domestic  will. 
Estate  of  Benton,  3  Cof.  Pro.  Dee.  120. 

f  nVi.    Tim*  VMbln  WUcb  to  Contest 

[a]  No  probate  of  a  will  la  final  until  tbe 
year  bas  expired  which  is  preacribed  by  stat- 
nte to  be  tbe  time  within  which  a  contest 
may  be  had. — Estate  of  Benton,  Z  Cof,  Pro. 
Dee.  120, 

[h]  Any  person  interested  may  contest  a 
will,  either  before  the  same  ia  admitted  to 
probate  or  at  any  time  within  one  year  there- 
after.— Estate  of   Benton,  8  Cof.   Pro,  Dee. 


[a]  The  remote  and  contingent  poaaibility, 
«T  series  of  possibilities,  that  the  title  of 
the  surviving  heirs,  in  whom,  if  tbe  will  is 
invalid,  tbe  decedent's  property  has  vested, 
and  wbo  are  not  aliens,  will  be  forfeited 
by  escheat,  if  they  do  not  claim  the  ptop- 
■erty  within  live  years,  and  that  none  of  them 
jnay,  witbin  twenty  years  after  proceedings 


to  declare  an  eschent,  appear  to  claim  tbe 
property,  so  as  to  make  the  state  an  abaolate 
owner,  does  not  constitute  an  interest  which 
will  authorize  the  state  to  contest  the  will. 
State  v.  Superior  Court,  148  Cal.  55,  82  Pac. 
672,  2  L.  E.  A.,  N.  8.,  343. 

[b]  A  mere  notice  by  the  state,  addressed 
to  the  public  administrator  and  others  claim- 
ing an  interest,  that  the  state  claims  tbe 
entire  estate  of  the  decedent  upon  specified 
grounds,  including  the  stated  ground  that 
deceased  "died  without  leaving  soiviving 
bim  any  beirs  at  law  or  next  of  kin,"  has 
no  proper  place  upon  tbe  filea  of  tbe  court. 
Such  stated  ground  of  claim  is  not  an  alle- 
gation of  fact  that  he  left  no  surviving 
beirs,  and  cannot  be  accepted  as  an  aver- 
ment of  that  fact  in  lieu  of  such  averment 
in  the  statement  which  tbe  law  requires  the 
contestant  to  file. — State  v.  Superior  Court, 
IIS  CaL  55,  82  Pac.  672,  2  L.  B.  A.,  N.  8., 
643. 

[c]  A  creditor  cannot  petition  for  a  revoca- 
tion of  the  probate  of  a  will. — Estate  of  Mc- 
Laughlin, 1  Cof.  Pro.  Dee.  SO. 

[d]  The  right  to  contest  a  will  ia  confined 
to  persons  interested  in  the  estate,  and  there- 
fore no  stranger  can  be  heard  to  object  to 
tbe  validity  of  a  wilt. — Estate  of  Benton,  8 
Cof,  Pro.  Dee.  519. 

[e]  A  person  interested,  within  the  meaning 
of  section  1307  of  the  Code  of  Civil  Proce- 
dure, providing  that  "any  person  interested 
may  appear  and  contest  tbe  will,"  is  one  wbo 
ia  interested  in  tbe  estate;  a  grsndniece  of 
the  testator  who  is  not  entitled  to  inherit 
from  his  estate  cannot  contest  his  will. — Es- 
tate of  CaSrey,  5  Cof.  Pro.  Dee.  439. 

S  94.    Agreement  Aflecttng  Blgtat. 

[a]  Though  tbe  general  rule  is,  that  where 
an  neir  conveys  bis  expectancy  in  tbe  estate 
of  bis  ancestor,  or  agrees  with  otber  heirs 
before  bis  ancestor's  death,  not  to  contest 
tbe  ancestor's  will,  such  conveyance  or  agree- 
ment is  deemed  invalid,  unless  facts  are 
pleaded  and  proved  showing  that  the  same 
was  fairly  obtained,  and  that  the  considera- 
tion was  full  and  adequate;  but,  when  aneb 
showing  is  made,  the  execution  of  sucb  con- 
veyance and  agreement  is  not  against  publie 
policy,  but  is  valid  and  binding, — Estate  of 
Wiekersham,  153  Cal.  603,  96  Fae.  311. 

§  86.    —  Estoppel   Affecting   Bight. 

[a]  Where  tbe  widow  and  child  of  a  de- 
ceased son  of  tbe  testatrix,  petitioned  the 
court  to  revoke  the  probate  of  hia  mother's- 
will,  and  the  answer  thereto  set  fortb  a 
compromise  agreement  between  all  parties 
interested,  where  the  a  on  waa  contesting  his 
father's  will,  that  he  should  dismiss  the  con- 
test thereof,  and  agree  not  to  contest  bis 
mother's  will,  and  should  assign  and  convey 
all  of  hia  interest  in  tbe  estate  of  each,  and 
set  forth  facta,  showing  a  reaaonably  full 
and  adequate  consideration  for  tbe  whole 
compromise  agreement,  moving  from  bis 
father's  estate,  and  from  his  mother  peraon- 
ally,  and  that  the  son  was  fully  advised  of 
all  the  facts,  and  acted  freely  without  coei- 
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eion  in  the  whole  nutter,  held,  that  tha  ion 
wu  barred  kdiI  estopped  from  eonteating  the 
validit7  of  hie  mother'i  will,  and  that  the 
petitiouerg   had  do   Btajidiiie  to   revoke   the 

S abate  thereof. — Estate  ot  Wickersham,  193 
1.  603,  96  Pae.  811. 


§M.    Instnunanta  Whlcb  najr  1m  Admitted 
to  Probate  or  Ertabllshed. 

[a]  Ad  oJogiaphis  will  dutrojed  bj  a 
frieDd  of  the  testator  in  his  preBenee,  as  be- 
ing of  DO  further  use  after  a  tjpewritten 
eopj  thereof  had  been  made,  is  not  "fraud- 
nlentlr  destroyed,"  withiD  the  meaniDg  of 
these  words  in  the  statnte  providiog  for  the 

Srobata  of  lost  or  deatrojed  wills. — £state  of 
ohnson,  2  fJof.  Pro.  Dee.  425. 
ib]  Where  a  testator  leares  his  will  id  the 
Ice  of  bis  attorneys,  aod  thereafter  to  his 
knowledge  the  building  in  which  the  ofSee 
is  located  is  destroyed  by  flre,  the  will  can- 
not be  probated  after  hie  death  as  a  ioat  or 
destroyed  will. — Eatate  of  DereDDey,  S  Cof. 
Pro.  Dec.  278. 


itiei  aod  proofs  required  Id  another  jurisdic- 
tion where  the  deceased  left  property. — 
Eitate  of  Clark,  14S  Cal.  lOS,  113  Am.' St. 
Bep.  197,  8S  Pao.  760,  1  L.  B.  A.,  N.  S.,  996. 

[c]  A  foreign  will  eanoot  be  "duly  proved 
and  allowed,"  within  the  meaning  of  section 
1322  of  the  Code  of  Civil  Procedure,  so  as  to 
make  the  foreign  probate  a  proceeding  in 
rem  bindin|j  the  whole  world  unleaa  the  proof 
was  taken  in  a  coort  whose  territorial  juris- 
diction includes  the  domicile  of  the  testator. 
Otberwiae,  the  will  haa  been  proved  aDd  al- 
lowed so  far  as  it  affects  the  disposition  of 
the  property  within  the  particular  jurisdie- 
tion,  but  no  farther.  (Per  Beatty,  C.  J.,  in 
response  to  petition  for  rebearing,  Novem- 
ber 13,  1905.)— Katate  of  Clark,  148  Cal.  108, 
113  Am.  Bt.  Bep.  197,  82  Pae.  760,  1  L.  B.  A, 
N.  8.,  996. 

[d]  Where  a  testator  was  domiciled  in  this 
state  at  the  time  of  his  death,  the  conrta 
of  the  forum  of  the  domicile  have  no  aothor- 
it^  to  admit  his  will  to  probate  in  this  jaris- 
diction,  upon  the  mere  production  of  a  duly 
authenticated  eop^  of  the  will  and  the  rec- 
ord of  its  adniission  to  probate  in  a  forei^ 


§  103.    I]istrttm«Bta  Which  may  Im  Admlttod 
to  Probata  or  Becord. 

[a]  Section  1294  of  the  Code  of  Civil  Pro- 
cedure, fixing  the  plaee  of  jurisdietion  for 
all  grants  of  original  probate  of  domeatie 
wills,  and  eeetion  1322,  Using  the 


muat  be  proved  originally  as  a  domestic  will 
In  the  eoDDty  of  his  residence,  and  cannot, 
so  far  aa  thia  at  ate  ia  concerned,  be  primarily 

S roved  elsewhere  and  brought  into  this  state 
)r  purposes  of  aecondary  or  aDeil1ai7  juris- 
diction; and  the  title  of  section  1322,  relat- 
ing cTclnsively  to  "foreign  wills,"  most  be 
lead  into  its  lajignage,  aod  the  words  "all 
willa,"  uaed  thereia,  meaD  "all  foreign  willa" 
— that  ia,  all  wills  other  than  domestic  wills. 
Estate  of  aark,  14S  Cal.  108,  113  Am.  St. 
Bep.  197,  8e  Pac.  760,  1  L.  B.  A.,  N.  6.,  996. 


§  106.    JTnrlsdictloD  of  Probata  and  Proceod- 
Ings  Belating  Theioto. 

[a]  Though  Id  matters  of  probate  states 
by  comity  permit  ancillary  jurisdiction  of 
foreigD  wills,  they  are  jealous  id  the  extreme 
of  aDy  iuvSHOD  of,  or  any  attempt  to  in- 
vade, their  original  jarisdictioD  in  such  mat- 
ters.—Estate  of  Clark,  148  Cal.  108,  113  Am. 
St.  Bep.  197,  82  Pae.  760,  1  L.  B.  A.,  N.  S., 
096. 

[b]  The  courts  of  a  state  may  aud  do  grant 
original  probate  npon  willa  of  deceased  non- 
reaidenta  who  leave  property  within  the 
state;  but  its  operation  is  limited  to  and  can 
sAect  ODly  the  property  within  the  state, 
and  cannot  affect  noi  abrogate  the  formal- 


S  107.    Dondcae  of  TosUtor. 

[a]  The  superior  eourt  has  jurisdiction  t» 
grant  original  probate  of  the  will  of  a  noo- 
reaidoDt  who  died  leaving  property  within 
thU  state.- EsUto  of  Edelman,  14S  CaL  233, 
113  Am.  St.  Bep.  231,  82  Pac.  962. 

IbJ  Where  a  testatrix  and  her  husband  had 
their  home  in  Sierra  county,  and  after  hi  a 
death  there  she  occupied  the  home  a  part  of 
each  year  and  during  the  remainder  of  the 
year  lived  in  Sao  Franciaco,  where  ahe  con- 
ducted a  lodging- bouae,  aDd  ahe  repeatedly 
stated  that  when  she  had  sold  her  Sierra. 
home  ahe  would  make  her  residence  else- 
where, bat  the  never  eonaummated  this  in- 
choate intentioD,  and  stated  ia  hor  will  that 
she  resided  in  Sierra  county,  it  was  held  that 
she  remained  a  resident  of  Sierra  coaaty,  aod 
hence  the  superior  court  in  San  Francisco 
bad  DO  juriadiction  of  her  estate. — Estata  ef 
Se  Noon,  3  Cof.  Pro.  Dec.  352. 

[el  A  will  mnst,  ia  the  first  instance,  be 
probated  in  the  forum  of  the  domieile,  that 
being  the    principal,  primary  and    origiDsl 

Slace  of  admiDistratioD.  The  law  of  tb» 
omieile  governs  the  admission  of  wills  to- 
probate.— ^tata  of  Dunamuir,  2  Cof.  Pro. 
Dec.  53. 

P.    PABTIBS,  PHOCESS  OB  NOTICR 
8  116.    Paitiaa  to   PTOcaadlngs   In   Probata- 

[a]  It  seems  the  executor  is  not  a  neces- 
sary party  to  a  proceeding  for  the  revocation 
of  the  probate  of  a  will,  inatitated  after  a 
flnal  decree  of  distribution  is  made  and  he 
has  been  discharged. — Eatate  of  Daltoo,  Z 
Cof.  Pro.  Dec  97. 

[b]  On  the  trial  of  a  contest  of  »  will  be- 
fore probate,  the  contestant  is  plaintiff  and 
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§  lie.    NoUco  «f  Ap^caUon  for  ProlMt*. 

[a]  The  probate  of  &  will  ia  a  proeeediDg 
Btrict]/  in  rem;  and  the  prorinon  for  brief 
constructive  notice  of  the  hearing  ii  not 
against  poblic  policy,  nor  unconatitotiooal  as 
against  nonresident  heirs,  who  have  a  full 
year  in  which  to  contest  the  wil].— Estate  of 
Davis,  151  Cal.  318,  121  Am.  Bt.  Bep.  105, 
86  Pac.  183,  90  Pac,  711. 

[b]  A  notice  of  an  application  for  the  pro- 
bate of  a  will,  given  by  publieaCion  for  ft 
period  of  ten  days,  as  provided  by  aection 
1303  of  the  Code  of  Civil  Procedure,  does 
not  operate,  as  to  a  nonresident  heir  having 
no  actual  notice  and  aa  situated  as  not  to 
be  able  to  receive  the  notice  in  time  to  ap- 
pear and  contest  the  probate  on  tbe  original 
bearing,  to  deprive  him  of  his  property  with- 
out due  proeeu  of  Ikw.  Inasmuch  as  the 
rigbta  of  the  nonresident  heii  are  in  no  way 
eonclnded  by  the  decree  rendered  on  the 
original  hearing,  he  having  an  entire  year 
thereafter  in  which  to  attack  the  will  on  the 
same  grounds  and  for  the  same  reasons  that 
he  could  attack  it  before  probate,  the  meas- 
□re  of  evidence  demanded  of  him  for  a  ine- 
eessful  attack  being  no  different  in  the  two 
esses,  dne  process  of  law  is  in  no  degree  de- 
nied to  the  nonresident  heir  by  the  provision 
as  to  notice  of  the  original  hearing. — Tracy 
V.  Muir,  151  Cal.  363,  121  Am.  St.  Bep,  117, 
86  Pac  183,  90  Pae.  TIL 

g  118,    PaWicaHon, 

[a]  The  pablieatlon  of  the  notice  flxing  the 
day  for  hearing  the  probate  of  a  will,  when 
made  in  a  weekly  paper,  must  appear  on  at 
least  three  different  days  of  publication,  but 
not  necessarily  in  three  coneeeative  weekly 
issuea.— Estate  of  McLaoghlin,  1  Cof.  Pro. 
Dee,  80, 


AND 
PEirnoK  poa  probate,  i  isb. 

OBJECTIONS  TO  PROBATE,   I  12S. 

PETITION      TOR     REVOCATION    OF    PROBATS 

AND  DEMURRER  THERETO,  g  126. 
PLSADINOa  IN  ACTIONS  TO  CONTEST  OB  SET 

ABIDE      WILL— BILL,      OOMPLAIKT        OB 

PETITION,    I  ize. 

DEUURRERS  AND   MOTIONS.    I  1281i. 

ISSUES,  PROOF  AND  VARIANCE,  1   ISI. 

S  123.  Potltion  for  ProbatA. 
[a]  The  pnrpoae  of  a  petition  for  the  pro- 
bate of  a  wil)  is  to  give  jurisdiction  to  the 
court,  and  it  is  not  necessary  that  the  peti- 
tioner shonld  be  a  person  interested  in  sus- 
taining its  validity. — Estate  of  Edwards,  1S4 
Cal.  91,  97  Pac,  23. 

§  126.    Objectlotu  to  Probata. 

[a]  Objections  to  the  probate  of  a  wil), 
that  the  testator  had,  after  the  date  thereof, 
ezecQted  a  general  power  of  attorney  to  hie 
wife,  and  believed  that  the  will  bad  been 
revoked;   that  certain  proviaiona  and  diiee- 
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tiona  therein  contained  were  invalid;  and 
that  the  will  was  not  the  will  of  the  testa- 
tor, without  the  statement  of  facts  to  justify 
such  conclnsion — were  insufficient,  and  a  gen- 
eral demaner  thereto  was  properly  sustained. 
In  re  Eetate  of  Kilborn,  5  CU,  App.  161,  89 
Pac.  985. 

[b]  The  mle  that  a  complaint  must  state 
the  eanse  of  action  in  ordinary  and  concise 
language  applies  to  the  written  grounds  of 
opposition  to  the  probate  of  a  will.  The 
facts  should  be  stated  concisely  and  with 
certainty,  apart  from  all  hypotheses,  argu- 
ments and  conclusions  of  law;  and  when  once 
made  the  statement  should  not  be  repeated. — 
Estata  of  Goodspeed,  2  Cof.  Pro.  Dec.  146. 

§  12S.    Petition  fot  BemcftUon  of  FiobaU 
and  Damnrrm  Thereto. 

[a]  The  allowance  of  amendments  to  plead- 
ings is  mostly  within  the  discretion  of  the 
trial  court,  and  where  the  amendments  to  a 
petition  for  the  revocation  of  a  will  are  not 
offered  until  after  the  expiration  of  a  year 
from  the  probate,  their  denial  would  not  be 
a  ground  for  reversing  a  judgment  dismiss- 
ing the  proceeding  for  revocation  unjess  the 
circumstances  showed  very  extreme  abuse  of 
discretiou.—Estate  of  Sheppard,  149  Cal.  219, 
85  Pac.  312. 

"[b]  A  petition  seeking  the  revocation  of 
the  probate  of  a  will  which  contains  nothing 
more  than  a  general  statement  that  undue 
influence  was  exercised  over  the  testator,  and 
fails  to  aver  any  facts  showing  that  the 
testator  was  compelleB  to  do  that  which  was 
not  his  will  to  do,  and  which  procured  an 
instrument  which  did  not  ezpreee  bis  free 
intention,  does  not  state  facts  soffleient  to 
eonstitnte  a  cause  of  action  for  the  revoca- 
tion. In  such  a  ease,  the  tiia)  court  prop- 
erly rendered  judgment  on  the  pleadings,  dis- 
missing the  proceedings  for  the  revocation 
of  the  probate. — Estate  of  Sheppard,  149  Cal. 
219,  85  Pac.  312. 

[e]  It  is  not  a  ground  for  the  revocation 
of  the  probate  of  a  wUl  that  its  proviaiona 
are  invalid  and  contrary  to  the  provisions  of 
section  1313  of  the  Civil  Code  relatieg  to 
charitable  uses.  If  any  will  falls  within  the 
inhibition  of  that  section,  the  section  itself 
provides  for  the  disposition  of  the  assets  of 
the  estate  which  must  follow. — Estate  of 
Lennon,  IS2  Cal.  327,  125  Am.  St.  Bep.  S8,  92 
Pae.  870. 

[d]  Where  a  petition  for  the  revocation  of 
a  will  after  probate  was  filed  only  three  days 
before  the  expiration  of  the  year  after  pro- 
bate, and  citation  was  delayed  more  than  six 
months  thereafter,  a  prima  facie  case  of  lack 
of  diligence  in  the  prosecution  of  the  con- 
test appears,  which  furnishes  ample  ground 
for  the  dismissal  of  the  petition. — Focha  v. 
Estate  of  Focha,  8  Cal.  App.  576,  B7  Pae. 
821. 

I  128.    PleodtngB  In  AetlcmB  to  Contest  or 
Bat  Aslda  WIU— Bill,  Complaint  or  Fail. 
Uon. 
[a]  Where  the  proposed  statement  of  tba 

contest  which  the  atata  offered  to  file  marelf 
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■tatM  the  leg&I  eonelDiion  that  tli*  itat*  !■ 
the  only  party  entitled  by  law  to  the  pro- 
ceed* 01  tns  estate  of  the  decedent,  but  itatea 
no  factB  eh  owing  that  he  died  without  helra, 
or  that  they  were  nonresident  alisne,  it  failH 
to  ebow  any  present  or  fat u re  contingent  in- 
terest in  the  property. — State  t.  Superior 
Court,  148  Cal.  55,  82  Pae.  672,  2  L.  B.  A... 
N.  8.,  fl43. 


a  conspiracy  with  other  pereoBB, 
right  to  have  the  names  of  the  alleged  con- 
apiratoTB  made  known  to  him. — Estate  of 
Goodspeed,  2  Cof.  Pro.  Dee.  146. 

[de]  An  allegation  that  "eontestanta  are  In- 
fo nned  and  believe"  that  a  certain  event  oe- 
eurred  te  not  positive.    The  averment  must 


[f]  Id  pleading  fraad  and  nndne  InSaenee  it 
is  not  sufficient  to  state  the  nature  of  the 
fraud  and  undue  influence,  but  the  facts 
ehould  be  alleged;  and  they  Aould  be  stated 
with  certainty  and  expressly  connected  with 
the  testamentary  aet. — Estate  of  Harris,  3 
Cof.  Pro.  Dec.  1. 

[g]  Allegations  of  frand  should  state  the 
facts  sufficient  to  constitute  the  fraud;  other- 
wise a  special  demurrer  will  be  auetaiued. — 
Estate  of  H&rria,  3  Cof.  Fro.  Dee.  1. 

[h]  An  allegation  that  inflaenee  was  over- 
powering or  that  the  testatrix  waa  nuabte  to 
resist,  without  the  recital  of  the  facts  sup- 
porting such  conclusion,  is  not  sufficient. — 
Estate  of  Harris,  3  Cof.  Pro.  Dee.  1. 

[i]  The  facts  constituting  the  eauf«  of  ac- 
tion in  a  will  contest  should  be  stated  in 
ordinary  and  concise  language. — Estate  of 
Hams,  3  Cof.  Pro.  Dee.  1. 

[j]  Under  our  system  of  pleading  facts 
only  must  be  stated.  This  means  the  facts, 
as  contradiBtinguiBbed  from  the  law,  from 
argument,  front  hypothesia,  and  from  the  evi- 
dence of  the  facts.  Those  facts,  and  those 
only,  must  be  stated,  which  constitute  the 
cause  of  action  or  the  defense. — Estate  of 
Harris,  3  Cof.  Pro.  Dee.  1. 

[k]  If  unsonndness  of  mind  Is  relied  upon 
in  a  will  contest,  it  is  sufficient  to  state  that 
the  deceased  at  the  time  of  the  alleged  execu- 
tion of  tbe  proposed  paper  was  not  of  sound 
and  disposing  mind.^Bstate  of  Harris,  3  Cof, 
Pro.  Dec.  1. 

[1]  When  the  grounds  of  a  contest  embrace 
duress,  fraud,  undue  influence,  or  execution 
of  a  BubsegDent  will,  such  matters  not  being 
ultimate  facts,  but  conclusions  of  law  to  be 
drawn  from  facts,  must  be  pleaded. — Estate 
of  Harris,  3  Cof.  Pro.  Dee.  1. 

1m]  Id  pleading  fraud  the  facts  must  be 
early  stated,  so  that  the  court  may  deter- 


[d]  AUegations  of  fraud  and  nndne  in* 
fluenee  should  be  as  positive,  precise  and  par- 
ticular ae  the  nature  of  tbe  ease  will  allow. 
The  mere  fact  that  the  beneficiary  had  an 
opportunity  to  procure  a  will  in  his  own 
favor  or  that  be  had  a  Diotive  for  tbe  exer- 
cise of  undue  influence,  does  not  raise  a  pre- 
sumption of  ite  exercise.  Such  exercise  mnat 
be  directly  pleaded  as  bearing  upon  the  tes- 
tamentary act.'— Estate  of  Harris,  3  Cof.  Pro. 
Deo.  1. 

[o]  An  allegation  that  tbe  eontesUnts  ara 
the  adopted  and  only  children  and  heirs  of 
tbe  decedent  is  the  statement  of  a  mere  con- 
clusion of  law,  and  defective  as  against  spe- 
cial demurrer;  the  particular  facte  upoii 
which  tbe  claim  of  adoption  rests  must  be 
alleged  ao  that  the  court  may  determiae 
whether,  under  the  laws  of  this  state,  or  un- 
der the  laws  of  any  state,  the  precedent 
conditions  exist  which  constitute  a  valid 
adoption  and  invest  the  contestants  with  tbe 
right  of  inheritance. — Estate  of  Benton,  3 
Cof.  Pro,  Deo.  51fl. 

[p]  The  "written  grounds  of  opposition"  to 
the  probate  of  a  will  constitute  the  only 
pleatftng  of  the  contestant,  and  must  have 
the  same  qualities  and  contain  the  same 
requisites  which  tbe  code  ^escribes  for  com- 
plaints in  civil  actions. — Estate  of  Benton, 
3  Cof.  Pro.  Dee.  S19. 

[q]  The  written  opposition  to  the  admission 
of  a  will  to  probate  must,  in  addition  to  tbe 
formal  parta  and  the  prayer,  contain  a  state- 
meot  of  facts  oonstitnUng  the  contestant's 
cause  of  action  in  ordinary  and  conciae  lan- 
guage, which  statement  mast  answer  alt  re- 
quiremente  of  the  general  rules  of  pleading 
prescribed  by  the  code  for  complaints. — Es- 
tate of  BentoD,  8  Cof.  Pro.  Dec.  510. 

[r]  AJIegatioDB  of  fraud  and  undue  influ- 
ence shomd  be  as  positive,  precise,  and  par- 
ticular as  the  nature  of  the  case  will  allow. 
Estate  of  Uaynard,  5  Cof.  Pro.  Dee.  269. 

[s]  The  exercise  of  undue  influence  must  be 
directly  pleaded  as  hearing  upon  the  testa- 
mentary aet. — Estate  of  Uaynsird,  S  Cof.  Pro. 
Dec.  269. 

[tj  In  pleading  fraud  and  nndne  Influenee, 
It  la  not  Eufficieut  to  state  their  nature,  but 
the  facts  should  be  alleged;  and  they  should  v 
be  stated  with  certainty  and  expressly  con- 
nected with  tbe  testamentary  act. — Estate  of 
Maynard,  5  Cof.  Pro.  Dec.  269. 

[u]  An  allegation  that  influenee  was  over- 
powering or  that  tbe  testatrix  waa  unable  to 
resist,  without  the  recital  of  the  facts  sup- 
porting such  couclusion,  is  not  sufficient- — Es- 
tate of  Maynard,  6  Cof.  Pro,  Deo.  269. 

§  12SVs-    Demnima  and  HoUona. 

[a]  A  motion  to  make  the  statement  of  eon- 
test  and  opposition  to  the  DTobate  of  a  will 
more  definite  and  certain  by  setting  out  the 
several  grounds  separately  will  be  denied  as 
not  the  proper  proeednre  for  taking  advao- 
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§  133.    ^—  Imiea,  Prctof  tnd  V»l«tc& 

[a]  Where  the  parties  BOtwering  upon  the 
issae  of  eBtoppel,  rested  upon  the  production 
of  tb«  compromise  contract  which  aet  forth 
ver7  full;  the  negotiations  leading  np  there- 
to,  and  the  conButeratioQ,  pnrpoBes,  and  in- 
tention of  the  agreement,  they  were  entitled 
to  relj*  upon  iti  recitals  as  prima  facie  evi- 
denee  of  all  the  facta  necessary  to  give  it 
validity  and  eflect. — Estate  of  WickcTsham, 
153  Cal.  603,  96  Fao.  311. 

[b]  The  jadgment  of  a  eourt  of  another 
state  admitting  to  probate  as  the  last  will  of 
a  decedent  a  doenment  earlier  in  date  tban 
the  one  In  contest  is  admissible  in  evidence 
under  the  general  issue  raised  by  an  allega- 
tion that  the  document  propounded  as  the 
last  will  of  the  decedent  u  not  his  will  and 
a  denial  of  this  allegation. — Estate  of  Eer- 
show,  2  Cof.  Pro.  Dec.  213. 

[e]  The  judgment  of  a  court  of  another 
Btate  admitting  to  probate  as  the  last  will 
of  a  decedent  a  document  earlier  in  date 
than  the  one  in  contest  is  admissible  in  evi- 
dence under  the  general  issue  raised  by  an 
allegation  that  the  document  propounded  as 
the  last  will  of  the  decedent  is  not  his  will 
and  a  denial  of  this  allegation. — Estate  of 
Kenhow,  2  Cof.  Pro.  Dec.  213. 

[d]  Proof  under  the  issue  of  fraud  in  a  will 
contest  must  be  confined  to  the  particular 
fraud  alleged.— Estate  of  McQinn,  3  Cof.  Pro. 
Dec.  26. 

H.    EVIDENCE. 

PREStlUPTIONS  AND  BURDEN  OP  PROOF,  1 184. 

LOST  OB  DESTROYED  WILL.  I  ISSli. 

EXECDTION,    EXISTENCE   AND    QENCINK- 

NESS.  I  1S7. 

ABMIB9IBILITT,   )  UO. 

ATTESTING   WITNESSES,  1  143. 

PERSONS       PRESENT       AT       EXEOUTION, 

Il421i. 

DECLARATIONS    OP   TESTATOR,    g  1*4, 

■WEIGHT  AND  8UPPICIENCT.  |  148. 
WEIGHT  AND  SUFFICIENCY— EXEOUTION,  EX- 
ISTENCE AND  OESUINENESS.   »  14B. 

TESTIMONY  OF   ATTESTINO  WITNESSES, 

1148. 
LOST,   SCPPBESSED  OB  DESTROYED   WILLS— 

BETOCATION,    i  160. 

§  134.    Prenimptioits  and  Borden  of  Proof. 

[a]  It  is  a  preEumptioQ  of  law  that  a  person 
hss  next  or  kin  who  will  succeed  to  his 
estate  npon  his  death,  leaving  no  will;  and 
the  contrary,  if  relied  upon  to  establish  a 
Tight,  mast  be  shown  aflSrmBtively. — State  v. 
Superior  Court,  148  Cal.  55,  82  Pae.  672,  3 
L.  E.  A.,  N.  8.,  643. 

[b]  Even  if  the  administrator  was  not  to 
be  heard  upon  the  question  of  probate  of  the 
proposed  will,  the  burden  was  upon  the  pro- 
ponent to  make  satisfactory  proof  of  the 
will,  and  if  he  failed  to  do  this  to  the  aatis- 
faetion  of  the  eonrt,  it  was  its  dnty,  even 
witbont  opposition,  to  refuse  probate  to  the 

Srported  will. — Estate  of  Eayden,  149  CoL 
0,  87  Pac.  275. 


[e]  One  who  contests  the  probate  of  a  will 
has  the  bnrden  of  proof  to  establish  the 
ground  of  contest. — Estate  of  Solomon,  1  Cof. 
Fro.  Dec.  85. 

[d]  Upon  the  contest  of  a  will  after  pro- 
bate, the  decree  in  the  first  instance  admit- 
ting the  will  does  not  create  any  presumption 
of  law,  nor  is  it  evidence  that  the  testator 
was  mentally  sound  at  the  time  of  the  ezecu* 
tioQ. — Estate  of  McQinn,  3  Cof.  Fro.  Dec.  26. 

[e]  The  respondent  In  a  will  contest  must 
establish  by  a  preponderance  of  evidence  the 
formal  statutory  execution  of  the  propounded 
will,  where  the  eoutestant  has  raised  an  issue 
as  to  the  fact  of  execution. — Estate  of  Mc- 
Ginn, 3  Cof.  Pro.  Dee.  26. 

[f]  The  contestants  in  a  will  contest  have 
the  burden  of  proof  as  to  establishing  the 
issues  raised  by  them;  and  this  burden  roust 
be  sustained  by  a  preponderance  of  evidence. 
Estate  of  McQinn,  3  Cof.  Pro.  Dec.  26. 

[g]  The  burden  of  proof  in  a  will  contest  is 
on  the  contestant,  and  he  should  establish 
by  a  preponderance  of  evidence  the  issues 
which  he  tenders. — Estate  of  Eershow,  2  Cof. 
Pro.  Dee.  213. 

[h]  In  a  contest  of  a  will  the  burden  is  on 
the  contestants,  and  the  fact  that  relatives 
are  ignored  and  the  estate  given  to  a  stranger 
does  not  shift  the  burden. — Estate  of  Tobm, 
3  Cot.  Pro.  Dec.  53S. 

[i]  When  an  olographic  will  is  contested, 
the  proponents  must  establish  it  by  a  pre- 
ponderance of  evidence;  that  is,  they  must 
prove  to  a  moral  certainty  that  the  instru- 
ment was  entirely  written,  dated  and  signed 
by  the  hand  of  the  testator. — Estate  of  Mar- 
tin, 4  Cof.  Pro.  Dec.  451. 

[j]  The  proponent  of  an  olo^phie  will  has 
the  bnrden  to  prove  that  the  instrument  was 
entirely  written,  dated,  and  signed  by  the 
band  of  the  testator;  the  burden  does  not 
lie  upon  the  contestants  to  prove  that  it  was 
not  so  written,  dated  and  signed. — Estate  of 
Martin,  4  Cof.  Pro.  Dee.  451. 

§  iseVi.    LoBt  ot  Destroyed  WllL 

[a]  On  an  application  to  probate  a  will  de- 
stroyed in  the  lifetime  of  the  testator  by  a 
public  calamity,  snch  aa  the  destruction  of  a 
city  by  fire,  the  proponent  must  establish 
such  destruction  and  show  that  it  was  with- 
out the  knowledge  of  the  testator,  and  also 
prove  the  provisions  of  the  will  by  clear  and 
distinct  evidence  from  at  least  two  credible 
witnesses. — Estate  of  Devenney,  3  Cof.  Pro. 
Dee.  276. 

-  Execution,  Existence  and  Gen- 


r^ery,  the  contestant  is  not  called  upon 

to  indicate  the  forgery,  but  he  is  compelled 
to  establish  by  a  preponderance  of  evidence 
the  charge  laid  in  his  complaint,  while  it  is 
not  incumbent  on  the  respondent  to  do  more 
than  hold  the  balance- — Estate  of  Dams,  5 
Cof.  Pro.  Dec.  24. 

[b]  On  the  contest  of  a  will  the  testimony 
of  a  sobscribing  witness  is  not  conclusive 
either  way,  nor  doea  the  law  presume  that 
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be  it  eitber  more  ot  1«ai  truthful  than  othera, 
though  it  dosa  not  pietume  that  he  bad, 
when  he  signed,  full  knowledge  of  what   ho 


§  140.     AdnlKlbUltJ. 

[a]  Where  the  principal  beeeficiarj  charged 
with  nudue  influence,  was  called  ae  a  witneaa 
for  eoQteitant,  the  contestant  cannot  be  sur- 
prised  by  evidence  conforming  to  her  dep- 
olition,  nor  can  the  contestant,  on  the  ground 
of  inrpriae  at  her  anawers,  offer  contrary 
declaratiooB  made  out  of  court,  if  the  ex- 
ceptions! ease  does  not  appear  that,  bj  sdt- 
prise,  th«  witneBB  liaa  given  affirmative  boa- 
tile  and  admiiaible  evidence  unexpectedly, 
which  inch  deelarattoni  could  neutralize. — 
Estate  of  Dolbeer,  IS3  Cal.  S52,  96  Pac.  £66. 

\}>]  Declarations  by  one  legatee  are  not  ad- 
miasible  in  evidence  because  not  binding 
apon  the  other  legatees,  and  the  same  rule 
holds  whether  the  evidence  is  addressed  te 
the  mental  unsonndneEs  of  the  testatrix  or 
to  the  question  of  undue  influence. — Estate 
of  Dolbeer,  153  Cal.  652,  96  Pae.  266. 

[e]  If  a  enbeeribing  witness  denies  or  dose 
not  recollect  the  execution  of  the  instrument, 
it  may  be  proved  by  other  evidence. — Estate 
of  Blythe,  4  Cof.  Pro.  Bee.  445. 

S  142.    AttMUnc  WltiiMsea. 

[a]  A  subscribing  witness  is  limited  in  his 
testimony  to  all  matters  connected  with  the 
execution  of  the  instrument;  it  is  nnneces- 
sary  and  unusual  for  a  testator  to  disclose 
the  contents  of  the  will  to  the  witnesses. — 
Estate  of  BIythe,  4  Cof.  Pro.  Dec.  445. 

[b]  An  attorney  at  law  who  is  a  snbecrib- 
tng  witoese  is  qnalifled  to  testify  aa  other 
aubecribing  witnesses. — Estate  of  BIythe,  4 
Cof.  Pro.  Dec  446. 

[c]  The  comparative  powers  of  renumbering 
legal  details  in  the  execution  of  wills,  pos- 
•eeaed  hy  professional  and  laical  minds,  is 
commented  upon  by  the  court  in  considering 
the  testimony  of  subscribing  witnesses. — Es- 
tate of  Williams,  5  Cof,  Pro.  Dec.  1, 

[d]  On  the  Issue  of  due  execution  of  a  will, 
the  testimony  of  an  attesting  witness  who 
drew  the  instrument  that  he  has  had  ex- 
perience in  drawins  wills  is  admissible. — Ea- 
tato  of  Brown,  5  Cof.  Pro.  Dec.  42S. 


§  142yt- 


-  Panotu  Piesoit  at  ExacnUon, 


[a]  In  case  of  a  will  contest  a  person  who 
was  pri^sent  at  the  execution  of  the  testa- 
ment, but  who  is  not  a  subscribing  witness, 
may  give  evidence  of  a  valuable  character. — 
Estate  of  Dama,  S  Cof.  Pro.  Dee.  24. 

§  144.    DedaraUoiu  of  TasUtor. 

[a]  The  declarations  of  the  testatrix  as  to 
hei  relationship  to  her  nephew  by  his  true 
name  and  place  of  lesidenco  were  admissible 
under  subdivision  4  of  section  ISTO  of  the 
Code  of  Civil  Procedure. — Tavlor  v.  Me- 
Cowen,  154  Cal.  798,  BB  Pae.  351. 


[b]  It  seems  that  In  a  will  eonteat  a  phy- 
sician who  attended  the  testator  in  his  last 
illness  may  testify  that  the  testator  stated 
that  he  executed  the  will  in  question. — Estat* 
of  Dama,  S  Cof.  Pro.  Dee.  ii, 

I  14B.    W«ight  and  SaOclencT. 

[a]  The  decree  admitting  a  will  to  probate, 
in  the  first  instance,  is  not  evidence  as  to  any 
issue  raised  in  a  subsequent  contest,  or  of 
any  fact  contained  in  any  issue. — Estate  of 
McGinn,  3  Cof.  Pro.  Dec.  26. 
-  [b]  The  preponderance  of  evidence  ia  de- 
termined not  by  tbe  number  of  witnessea,  but 
by  a  consideration  of  the  opportunities  of 
the  several  witnesses  as  to  the  subject  mat- 
ter of  their  reepeetive  testimony,  their  man- 
Dor  white  testifying,  their  interest  or  lack 
of  interest  in  the  case,  and  the  probability  or 
improbability  of  their  testimony  io  view  of 
all  the  other  evidence  or  circumstanees  of  the 
ease.— Estate  of  McGinn,  3  Cof.  Pro.  Dee.  26. 

[e]  The  evidence  introduced  in  thiv  caae  re- 
moved all  reasonable  doubt  of  tbe  identi^  of 
the  petitioner's  brother,  Anders  Theodor  Jons- 
■on.  with  tbe  deceased,  Andrew  Johnson,  not- 
withstanding tbe  testimony  of  an  expert  od 
handwriting  to  the  contrary,  and  the  failure 
of  two  witnesses  who  had  personally  known 
the  deceased  to  recognize  a  tintype  aa  his 
liheneis. — Estate  of  Johnson,  4  Cof.  Pro.  Dee. 
455. 

[d]  When  a  will  is  contested,  the  case  is 
open  for  general  witnesses,  and  when  the  tes. 
timony  ia  all  in,  each  witness  is  credited 
according  to  the  impression  he  leaves  of  can- 
dor and  intelligence,  and  not  according  to  his 
being,  or  not  being,  an  attesting  witness. — 
Estate  of  Dama,  5  Cof.  Pro.  Dee.  24. 

g  146.    Walgbt    and    SnlBelancT — EzacnUon. 
Exlstanca  and  Oannlnenaaa. 

[a]  Held,  upon  a  review  of  the  evidence 
that  the  finding  of  the  trial  court,  n^n  the 
contest  of  the  probate  of  an  alleged  will,  that 
it  waa  not  executed  by  the  deceased,  is 
sufficiently  supported. — Estate  of  McDermott, 
14S  Cal.  43,  82  Pae.  842. 

I  permitted  t 
„  a  charge  thi 

the  instrument  is  a  forgery,  tbe  charge  being 
bsaed  on  tbe  theory,  which  finde  some  sup- 
port in  the  evidence,  that  the  testator  was 
not  at  the  place  where  the  will  was  executed 
at  the  time  of  its  executiDn.~Estate  of 
O'Brien,  2  Cof.  Pro.  Dec.  168. 

[el  Upon  a  review  of  the  evidence.  It  waa 
held  in  this  case  that  the  document  offered 
for  probate  was  executed  by  the  decedent  as 
and  for  hie  last  will;  that  it  was  executed 
and  attested  in  accordance  with  the  law  of 
this  state,  and  that  the  testator  was,  at  tbe 
time  of  such  execution,  of  sound  mind  and 
competent  in  every  respect  to  dispose  of  his 
estate  by  will. — Estate  of  Kcrshow  2  Cot 
Pro.  Dec.  213. 

[d]  In  case  of  the  death  of  a  subscribing 
witness  to  a  will,  bis  attestation,  when 
proved,  is  prima  facie  evidence  that  all  was 
done  as  it  should  have  been. — Elstata  af 
Dama,  5  Cof.  Pro.  Dec.  U. 
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[e]  Neither  the  faElare  of  memor?  nor  tha 
coriupt  or  false  iwearing  of  attesting  wit- 
DeasCB  will  be  allowed  to  defeat  &  will,  if  its 
due  execution  can  be  atiown  by  other  testi- 
mony.—Estate  of  Dama,  6  Cof.  Pro.  Dec.  24. 

[f}  Where  there  are  three  wituesseB  to  a 
will,  its  probate  will  not  be  denied  or  re- 
voked because  one  of  theui,  against  the  posi- 
tive  testimony  of  the  others,  tails  or  refuses 
to  authenticate  his  signature  or  the  execu- 
tion of  the  inetrument. — Estate  of  Dama,  5 
Cof.  Pro.  Dec.  24. 

[g]  The  fact  that  an  attesting  witness  to 
a  will  cannot  remember  the  details  of  the 
transaction  does  not  cast  a  cloud  opon  the 
due  execution  of  the  instrument  established 
hj  other  direct  evidence  : 
Estate  of  Brown,  5  Cof.  Fro.  Dec. 


§  148. 


-  TeatUnony    of    Attesting    Wit- 


[s]  The  failure  of  the  attesting  witnesses 
to  the  will  involved  in  the  present  case,  they 
being  the  nurse  and  physician  attending  the 
alleged  testatrix  at  the  time  of  the  execution 
of  the  instrument,  to  recollect  whether  she 
acknowledged  the  paper  as  her  will,  is  ad- 
versely commented  on  by  the  court,  especially 
in  view  of  the  fact  that  the  instrument  pur- 
ports to  have  been  executed  at  a  recent  date 
and  in  the  presence  of  impending  death. — 
Estate  of  Casey,  2  Cof.  Pro.  Dec.  6S. 

S  ISO.    Lost,  BnpprMsed  or  BeBtroyed  Wills 
— BaToc&tion. 

[a]  A  finding  that  the  cancellation  of  the 
appointment  of  an  executrix  in  the  will  of 
the  testator  was  done  by  him  with  the  intent 
and  purpose  of  revoking  such  appointment,  is 
sustained  where  it  appears  that  the  will  was 
in  the  possession  of  the  testator  from  the 
time  of  its  execution  until  his  death,  and  that 
immediately  after  his  death  it  was  found 
in  his  trunk,  and  that,  when  so  found,  ink 
lines  were  drawn  over  and  through  the  part 
of  the  will  naming  the  appellant  as  execu- 
trix, though  such  name  was  not  entirely  ob- 
literated. Prom  these  circumstances  pre- 
sumptions arise  that  the  cancellation  was 
made  by  the  testator,  and  was  performed 
with  the  intent  to  revoke  such  appointment, 
if  not  rebutted  by  proof  to  the  contrary.-^ 
Estate  of  Wikman,  143  Cal.  642,  S4  Pac.  212. 

[b]  Where  the  witnesses  signed  the  usual 
attestation  clause,  and  there  is  sufficient  evi- 
dence that  the  will  waa  drawn  for  the  testa- 
trix by  her  attorney,  and  executed  in  his 
office,  and  that  she  stated  to  the  attorney 
that  she  wished  him  to  call  witnesses  to  hpr 
will,  and  that  the  two  persons  who  weii 
then  in  the  room  were  asked  by  him  in  her 
presence  to  witness  its  execution,  which  they 
did  under  the  proper  claose  drawn  by  the  at- 
torney, the  evidence  is  sufBcient  to  justify 
the  court  in  finding  the  due  execution  of  the 
will,  and  the  fact  that  some  of  the  witnesses 
to  the  transaction  could  not  recollect  what 
occurred,  is  not  sufBcient  to  overthrow  the 
finding  as  to  its  due  execution,  based  upon 
the  eircnmstancea  and  other  testimony  given 


[c]  Where  the  evidence  was  sufficient  to 
prove  the  existence  of  the  will  after  death, 
duly  executed  and  locked  in  a  trunk,  the 
court  had  the  right  to  believe  the  testimony 
for  eontestant  tnat  it  was  found  destroyed 
in  the  trubk  after  her  death,  and  have  re- 
fused to  believe  their  statements  that  when 
it  was  first  found  by  them  it  bore  no  sigua- 
tnres,  especially  where  contestant  stated  once 
in  her  evidence,  "I  Just  looked  at  the  signa- 
ture b."—Es  tat  e  of  Johnson,  152  Cal.  778,  93 
Pac.    1015. 

[d]  Testimony  of  the  attorney  that  the  will 
waa  in  existence  two  days  previoas  to  the 
testatrix's  death,  that  it  was  then  produced 
to  her  and  examined  by  him,  and  that  it  then 
bore  the  signatures,  and  that  she  then  de- 
clared it  was  just  as  she  wanted  it,  that  it 
was  then  put  back  in  the  trunk  and  locked 
up  in  the  room  where  she  lay  sick,  and  that 
a  nurse  was  constantly  in  attendance  upon 
her  and  would  know  of  any  destruction  of 
the  will,  if  it  occurred  before  she  died,  and 
that  she  had  no  knowledge  of  such  occur- 
rence, is  sufficient  to  justify  the  court  in 
concluding  that  the  will  was  not  revoked  or 
destroyed  before  death,  and  that  testimony 
that  it  bore  no  signatures  after  her  death, 
was  false.— Estate  of  Johnson,  152  Cal.  778, 
93  Pae.  1015. 

I.    HEARING  OB  TBIAL. 

SCOPE   OF   INdOlBT.    t  ISl. 
UODB  OF  HEARING  OB  TRIAL,  I  152. 
BIGHT  TO   TRIAL  BY  JURY,   I  15S, 
8UBUI9SIOH  OF  ISSUES  TO  IDRT,  ]  1S4. 
SUBUISaiOH    OP     ISSUES     TO    JURY— ISSUES 

FROFEB  FOB  JURY.   |    1S5. 
NOTIOB    OF    BEARING    OR    TBIAL    AND    PRS- 

LIUINART  PROCEEDINGS.   I  IS7. 
CONTINUANCE   OB  POSTPONEMENT,    1 158. 
ORDER  OF   FBOOF,    |160>A. 
NONSUIT,   I  ISIU. 
INSTBtlOTIONS,   1  JB2. 

TESTAMENTAKT  CAPACITY.  |  IBB. 

VERDICT  AND  FINDINGS  BY  JUKY,  {  lOi. 
EFFECT  OF  FINDINGS  BY  JURY,  {  lOB. 
QUESTIONS   TO    BE    DETEBUINED   BY    COURT, 


§  151.    Scope  of  Inquiry. 

[aj  Transfers,  releases,  or  extinguishment 
of  heirship  were  always  cognizable  in  equity, 
and  in  proper  cases  they  afforded  a  complete 
defense  by  way  of  estoppel,  and  such  equi- 
table defense  is  cognizable  by  the  court  in 
probate.— Estate  of  Edelman,  148  Cal.  233, 
113  Am.  St.  Bep.  231,  82  Pac.  962. 

[b]  The  circumstance  that  the  court,  on 
the  former  contest,  upon  which  the  question 
of  undue  influence  was  not  in  issue,  in  its 
formal  proof  of  facts  found  that  the  will  was 
executed  by  the  deceased  when  free  from 
undue  influence,  merely  upon  the  legal  pre- 
sumption of  the  absence  of  fraud  or  undue 
influence,  where  there  is  failure  of  allegation 
or  proof  of  either,  can  nnder  no  eireumatances 
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be  tlie  foaDdation  for  the  impntatioB  of  biu 
or  prejudice  on  that  BCCODDt,  upon  the  second 
contest,  on  an  issue  expressly  joined  upon 
that  qnastion.— Estate  of  Dolbeer,  153  Cal. 
652,  96  Pac.  266. 

[e]  The  court,  upon  the  heario^  of  K  peti- 
tion for  the  probate  of  a  will,  is  called  npon 
merely  to  determine  the  validity  of  its  execn- 
tion.  The  sufficiency  or  invalidity  of  its 
provisions  cannot  then  be  determined,  bat 
will  be  determined  when  effect  is  sought  to 
be  given  to  them. — Id  re  Estate  of  Kilboin, 
5  Cal.  App.  lei,  S9  Pac.  085. 

[d]  Upon  an  issue  of  fraudulent  misrepre- 
sentation  in  the  executioD  of  a  will,  the  con- 
sideration of  delnsion  or  insanity  is  not 
involved. — Estate  of  McQinn,  3  Cof.  Pro.  Dee. 
£6. 

S  162.    Mode  of  Hoarliig  or  TilaL 

[a]  The  probate  of  a  will  and  the  appoint- 
ment of  an  executor  are  distinct  emanations 
from  the  will  of  the  court,  usually,  thongb 
not  necessarily  embodied  in  one  order,  but 
determined  upon  entirely  different  sets  of 
facts.— Estate  of  McLaughlin,  1  Cof.  Pro. 
Dec.  SO. 

[b]  Where  a  will  has  been  filed  tor  pro- 
bate but  the  evidence  adduced  is  insufficient 
to  prove  its  execution,  tbe  court  has  no 
authority  to  order  the  withdrawal  of  tbe  will 
from  the  flies  and  direct  a  eommissioD  to  be 
issued  to  take  tbe  testimony  of  the  subscrib- 
ing witnesses  in  a  foreign  land,  the  will  to 
accompany  the  commission  and  be  returned 
with  it  to  the  coart.— Estate  of  Mieble,  8  Cof. 
Pro.  Dee.  99. 

!  153.    Btght  to  Trial  by  Ivrj. 

[a]  The  right  to  a  jury  trial  in  probate  pro- 
ceedings is  purely  statutory,  and  does  not 
exist  if  the  statute  does  not  provide  for  It. 
Where  a  jqtj  trial  was  had  upon  a  contest 
before  probate,  the  right  does  not  exist  npon 
a  second  contest  after  probate  under  section 
1330  of  tbe  Code  of  Civil  Procedure.— Estate 
of  Dolbeer,  153  Cal.  052,  SS  Pac.  266. 

ib]  The  special  provision  in  section  1330 
the  Code  of  Civil  Procedure,  is  tbo  latest 
expression  of  the  legislative  will  as  to  a 
jury  trial  on  a  second  contest  of  a  wUI. 
Furthermore,  that  special  provision  in  article 
IV  of  chapter  II  must  prevail  over  general 
provisions  as  to  jury  trials,  in  sections  171Q 
and  1717  of  the  same  code. — Estate  of  Dol- 
beer, 153  Cal.  652,  96  Pac.  266. 

[c]  Upon  tbe  question  of  discretion  of  the 
court  as  to  a  jury  trial  of  the  second  con- 
test, after  probate,  by  a  brother  of  the  first 
eonteatant,  it  is  to  be  considered  that  the 
second  contestant  was  familiar  with  the  facts 
concerning  the  jury  trial  had  upon  the  first 
eonteat  before  probate,  aod  its  final  result 
in  favor  of  the  validity  of  the  will.  In  view 
of  sucb  jury  trial  and  its  result,  it  is  tba 
policy  of  tbo  law  to  curtail  forther  dilatory 
proceedings  in  tbe  settlement  of  tbe  estate, 
and  that  subsequeat  contests  should  be  ex- 
peditiously tried  by  the  court.  It  was  not 
an  abuse  of  discretion,  but  within  the  well- 
defined  policy  of  the  law,  for  the  court  to 


refuse  a  Jury  trial  nnder  the  eireutnrtaneea 
shown.— Estate  of  Dolbeer,  153  CaL  652,  S6 
Fac.  £66. 

S  161.    Snbmisdoii  of  laanw  to  71117. 


authoriie  a  jury  to  draw  any  inference  there- 
from.—Estate  of  HcQinn,  3  Cof.  Pro.  Dec  £6. 
[b]  Upon  an  issue  of  fraudulent  misrepre- 
•entations  in  the  execution  of  a  will,  a  jury 
cannot  raise  a  presumption  of  folsi^  as  to 
a  representation  by  a  benefleiaiy. — Estate  of 
McGion,  3  Cof.  Pro.  Dec.  26. 

§  166.    Ssbmiasleo  of  lames  to  Joiy— IsniM 
Proper  f»r  Jnir. 

[a]  Where  all  the  direct  testimony  for  tbe 
contestant  was  insufficient  to  overcome  tbe 
presumption  of  the  sanity  of  the  testatrix  at 
the  time  of  the  execution  of  tbe  will,  and, 
taken  as  it  must  be,  in  connection  with  all 
of  the  evidence  of  the  sanity  of  the  testatrix 
at  that  time,  was  iosofficient  to  raise  any 
conflict  thereupon,  it  was  insufficient  to  jus- 
tify the  submission  to  tbe  jury  of  the  ques- 
tion as  to  ber  incompetency  to  make  the  will. 
Estate  of  Dolbeer,  149  Cal.  227,  86  Pac.  695. 

[b]  In  a  will  contest  the  jurors  are  to  find 
the  facts,  but  tbey  must  take  the  law  from 
tbe  court. — Estate  of  Dolbeer,  3  Cof.  Pro. 
Dec.  232. 

[e]  If  a  testatrix  was  of  sound  and  dispos- 
isg  mind  when  she  made  ber  will,  the  jury 
cannot  consider,  in  caae  of  a  contest  of  tbe 
will,  tbe  relative  wealth  or  poverty  of  the 
parties  to  the  controversy. — Estate  of  Dol- 
beer, 3   Cof.  Pro.  Dec.   £32. 

[d]  For  the  jni^  to  ^o  outside  the  evidence 
and  base  its  decision  in  a  will  contest  upon 
anythinff  but  a  eonsideratioD  of  the  evidence, 
is  to  disreeard  the  law  and  their  oaths. — Es- 
Ute  of  Dolbeer,  3  Cof.  Pro.  Dec.  232. 

[f]  Where  tbe  opinion  of  an  intimate  ae- 
qnaintance  is  given  respecting  the  mental 
capacity  of  a  testatrix,  it  is  proper  for  tbe 
jurors  to  consider  the  degree  of  intimacy  of 
the  acquaintanceship  in  determining  how 
much  weight  should  be  given  to  the  opinion, 
and  they  must  determine  tbe  weight  to  be 
given  the  opinion  of  each  witness  from  the 
facts  and  circumstances  upon  which  be 
founded  his  opinion,  keeping  in  view  tbe  de- 
gree of  intimacy  existing  in  each  ease. — Es- 
tate of  Dolbeer,  3  Cof.  Pro.  Dec.  232. 

In  determining  the  sonndness  of  mind 
"a  testatrix,  the  ^ry  ehould  take  into  con- 
sideration the  provisions  of  the  will  itself, 
and  also  tbe  condition  and  nature  of  tbe  es- 
tate disposed  of. — Estate  of  Dolbeer,  3  Cof. 
Pro.  Dec.  232. 

Sh]  In  determining  the  soundness  of  mind 
a  testatrix,  the  jury  should  consider  the 
condition  of  the  beneficiaries  under  the  will, 
tbe  relations  between  the  testatrix  and  any 
contestants  or  excluded  relatives,  and  also 
their  age,  condition,  circumstances,  and  their 
conduct  toward  tbe  testatrix. — ^Eatato  of  Dol- 
beer, 3  Cof.  Pro.  Dee.  232. 
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fi  157.    Notice  of  Hesrlng  or  Trial  tad  Pn- 
UmlnaiT  Proceedings. 

[a]  When  it  is  claimed  that  the  clerk  did 
not  set  a  petition  for  probate  for  beariog, 
a  notice  In  fact  issued  \>j  bim  and  fixing  the 
da7  is  the  best  evidence  that  the  law  has 
been  complied  with. — Estate  of  McLsagblin, 
1  Cof.  Pro.  Dec.  20. 

[b]  Any  omission  in  matters  of  form  in 
fixing  the  date  for  hearing  a  petition  to  pro- 
bate a  will  may  be  disregarded  bj  the  court 
~T  ordered  snpplied  when  the  proper  fact  is 


§  158.    Ootttlnaaace   or  Fostpomment. 

[a]  Where  the  probate  of  the  will  was  had 
upon  a  hearing  eight  months  after  the  time 
noticed  for  the  hearing,  and  the  record  fails 
to  show  adjouinmenta  of  the  hearing,  Boeh 
Bnbsequent  hearing  and  probate  was  at  most 
an  irregularity  in  the  exercise  of  jnrisdte- 
tion  acquired  by  the  notice,  which  did  not 
render  the  probate  of  the  will  void  npon  its 
face.— In  ra  Collins,  ISl  Cal.  340,  129  Am. 
St.  Bep.  122,  SO  Pac.  S2T,  91  Pac.  3BT. 

[b]  The  court  has  full  discretion  to  refnse 
to  postpone  the  contest  raised  by  the  petition 
to  revoke  the  probate  of  the  will  of  the 
mother  of  the  deceased  sen,  until  the  final 
distribution  of  the  est  at  a  of  bis  deceased 
father,  where  the  facts  show  no  abuse  of  dis- 
cretion.—Estate  of  Wickers  ham,  153  Cal,  603, 
Sd  Pac.  311. 

[c]  Section  132B  of  the  Civil  Code  as  to 
the  citation  of  parties  interested  does  not 
conteraplata  or  require  the  delay  of  the  pro- 
ceedings to  obtain  service  of  all  other  heirs 
who  are  not  provided  for  in  the  will,  and 
whose  interest  is  with  that  of  the  contestant. 
Such  other  heirs  are  proper,  but  not  neces- 
sary parties,  and  where  the  contestant  failed 
in  his  contest,  he  is  not  injured  by  the  fail- 
ure to  serve  other  hairs  with  citation. — Es- 
tate of  Dalbeer,  153  Cal.  052,  96  Pac.  266. 

S  leoVs.    Order  of  Proof. 

[a]  It  was  not  error  for  the  court,  before 
hearing  the  contest,  to  require  the  proponent 
of  the  will  to  introduce  preliminary  proof 
of  its  execution.  The  proceeding  on  a  peti- 
tion for  probate  is  distinct  from  the  proceed- 
ing on  a  contest  of  the  will,  and  the  hearing 
of  the  statutory  evidence  on  the  petition  for 
probate,  which  must  be  heard  at  some  time, 
tnay  as  well  be  beard  before  as  after  the 
hearing  of  the  contest. — Estats  of  MeDer- 
mott,  148  Cal.  43,  32  Pac.  642. 

[b]  On  the  trial  of  a  contest  to  the  pro- 
bate of  a  will  the  conrt,  in  controlling  the 
order  of  proof,  may  properly  require  that  the 
contestant  must  first  establish  his  interest, 
and  upon  his  failure  so  to  do  may  dismiss 
the  contest.— Estate  of  Edelman,  148  CaL 
233,  113  Am.  St.  Bep.  223,  82  Pac.  962. 

[c]  On  the  trial  of  a  contest  by  a  husbantl 
to  the  probate  of  bis  wife's  will  proof  on 
the  part  of  the  proponent  of  the  will  of  a 
BOparation  agreement  between  the  husband 
and  wife,  whereby  tbej  each  waived  and  re- 
leaaeil  aJl  right  and  claim  of  inheritance  or 


to  succeed  to  any  property  of  the  other,  and 
which  had  been  lived  up  to  by  both  parties 
during  the  lifetime  of  tna  wife,  is  sufficient 
to  show  a  want  of  interest  in  the  husband 
to  maiutaiD  the  contest,  without  any  evi- 
dence by  the  proponent  of  the  fairness  of  the 
separation  agreement;  and  after  the  contest 
has  been  dismissed  it  is  then  too  late  for 
the  contestant,  at  a  following  session  of  the 
conrt,  when  formal  proofs  of  the  due  execu- 
tion of  the  will  were  being  offered  by  the 
proponent,  to  show  that  the  agreement  was 
not  fair  and  just,  but  was  obtained  through 
fraud  or  coercion.— Estate  of  Edelman,  148 
Cal.  233,  113  Am.  St.  Bep.  223,  S2  Pac.  062. 
[d]  The    contt,    npon    the    bearing    of     the 

Jetition  to  revoke  the  probate  of  the  will, 
ad  jurisdiction  to  try  the  issues  of  estoppel, 
and  of  the  interest  of  the  heirs  of  the  de- 
ceased son  in  the  estate  of  his  deceased 
mother,  and  had  power  to  control  the  order 
of  proof  and  to  require  the  contestants  first 
to  establish  their  interest. — Estate  of  Wick- 
ereham,  153  Cal.  603,  06  Pac.  311. 

§  161V,.    Nonsuit. 

[a]  Where  a  nonsuit  was  granted  in  the 
contest  of  a  will  upon  petition  to  revoke 
the  probate  thereof,  on  the  ground  of  undue 
influence  of  the  wife  over  the  husband,  in 
determining  the  question  whether  the  case 
was  properly  taken  from  the  jury,  the  evi- 
dence introduced  by  the  contestant  must  for 
the  purpose  of  the  motion  for  nonsuit  be  all 
considered  as  true,  and  must  be  given  its 
full  probative  force;  and  every  favorable  in- 
ference fairly  deducible  therefrom,  sud  every 
favorable  presumption  fairly  arising  there- 
from, must  be  considered  as  facts  proved  in 
favor  of  the  contestant. — Estate  of  Welch, 
6  Cal.  App.  44,  91  Pac.  336. 

g  162.    InstntctianB. 

[a]  Under  the  provislona  of  the  constitn- 
tion  prohibiting  judges  from  charging  juries 
as  to  the  facts,  a  requested  instruction  in  a 
contest  of  a  will  on  the  ground  of  the  tes- 
tator's insanity,  is  properly  refused  if  it  was 
calculated  to  discredit  the  testimony  of  the 
subscribing  witnesses,  in  compart  son  with  the 
testimony  of  other  witnesses. — Huyck  V.  Een- 
uie,  151  Cal.  411,  90  Pac.  920. 

[b]  Upon  an  isane  of  onsoundness  of  mind 
in  a  will  contest  the  jury  must  determine,  and 
the  real  point  is,  whether  the  testator  was  or 
was  not  of  sound  and  disposing  mind  at  the 
precise  time  of  the  subscription  and  declara- 
tion of  the  instrument. — Estate  of  McGinn, 
8  Cof ,  Pro,  Dec.  26. 

[c]  Before  a  will  can  be  aet  aside  upon  the 

Eound  of  undue  influence,  the  jury  must  be- 
ive  and  And  that  at  the  execution  of  the 
will  the  mind  of  the  testator  was  so  under 
the  control  and  influence  of  the  beneficiaries 
charged,  or  some  or  one  of  them,  that  testator 
could  not,  if  he  had  wished,  have  made  a  will 
different  from  that  executed. — Estate  of  l£c- 
Qinn,  3  Cof.  Pro.  Dec.  86. 

[d]  Before  a  will  can  be  set  aside  upon  the 
ground  of  undne  influence,  the  jury  must  be- 
lieve tb,at  the  testator  had  not  at  the  time 
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ficiariu,  and  each  of  them,  charged  as  andaa. 
Estate  of  Ueaiitn,  3  Uof.  Fro.  Dee.  28. 

[e]  In  datennining  the  aonndneBH  of  a  testa- 
tor's miod,  it  is  the  ri^ht  and  the  dutj  of  the 
jury  to  take  ioto  consideration  the  proviHions 
of  the  will  and  the  condition  and  nature  of 
the  estate  disposed  of;  the  condition,  mental 
and  physical,  of  the  beneflciaries,  their  age, 
and  whether  dependent  upon  the  teetator'a 
bounty;  the  relations  between  the  testator 
and  any  excluded  children,  their  age,  condi- 
tion and  dependence  open  his  bounty,  and 
their  conduct  toward  him;  and  in  connection 
with  all  other  admitted  evidence  as  to  the 
testator's  mejital  soundness. — Estate  of  Mc- 
Ginn, 3  Cof.  Fro.  Dee.  26. 

[f]  The  court  instructed  tho  jury  that  upon 
an  issue  contesting  the  formal  execution  of 
a  wilt,  they  must  return  the  year,  month  and 
date  of  signing,  if  they  fonnd  the  fact  of 
execution.— Estate  of  McGinn,  3  Cof.  Fro. 
Dec.  26. 

The  court  instructed  the  jury  that  their 
lict  upon  the  iesue  of  nndus  influence  must 
'No,''  if  they  believed  from  the  evidence 
that  tha  will  was  prepared  upon  and  accord- 
ing to  test^ator's  instructione,  and  was  read 
to  and  understood  by  him  and  accorded  with 
his  wishes;  that  at  such  times  and  at  exeeu- 
tion  of  tho  will  he  possessed  sufficient  mental 
strength  and  control  of  bis  faculties  to  da- 
ternitue  snch  matters;  and  that  if  he  had 
wished  he  could  have  made  other  disposal  of 
his  estate.— Estate  of  UeOlnn,  3  Cof.  Pro. 
Dec.  20. 

f  1S3.    TastunantuT  OKfiadtj. 

[a]  Where  a  beneficiary  under  a  will  who 
was  charged  with  having  exerted  undue  in- 
fluence over  the  testator  had  been  adjudged 
insane  at  a  date  before  the  execution  of  tes- 
tator's will,  and  there  had  been  no  jndicial 
restoration  of  sanity,  the  jury  were  instructed 
that  such  beneficiary  must  be  deemed  in- 
competent to  have  entered  into  any  agree- 
ment or  conspiracy  with  anybody. — Estate  of 
McGinn,  3  Cof.  Fro.  Dec  26. 

[b]  The  court  instructed  the  jory  to  return 
a  verdict  of  UDBOuadoess  of  mind,  if  they 
found  that  the  testator  labored  under  a  delu- 
sion as  to  any  of  hie  disinherited  children; 
and  that  such  delusion  caused  or  affected  the 
dispositive  clauses  of  the  will;  although  tho 
testator  might  have  been  mentally  sane  as 
to  everybody  else. — Estate  of  McGinn,  3  Cof. 
Fro.  Dec.  2fl. 

[c]  If  mental  nnsonndness  existed  at  the 
time  of  the  execution  of  a  will,  the  jury 
should  disregard  all  evidence  of  sanity  exist- 
ing at  a  anbscquont  date. — Estate  of  McGinn, 
8  Cof.  Fro.  Dec.  2fl. 

[d]  The  court  instructed  the  jury  to  return 
a  verdict  of  unsoundness  of  mind,  if  they 
fonnd  that  the  testator  bad  not  sufficient 
mind  and  memory  to  enable  him  to  remember, 
weigh  and  consider  the  relations,  connections 
end  obligations  of  family  and  blood,  and  the 
claims  of  his  disinherited  children,  whether 
xesultiiig   from    excesaive    indulgence    in   in- 


toxicants, apoplexy,  paralyflis  or  other  dis- 
ease, any  mental  delusion  as  to  any  of  tbe 
eliildren,  or  their  filial  affection,  or  any  other 
cause. — Estate  of  McGinn,  3  Cof.  E^.  Dee. 
£6. 

[e]  The  court  instructed  the  jury  to  return 
a  verdict  of  unsoundness  of  mind,  as  the  re- 
sult of  insane  delusion,  if  they  found  that 
the  testator  believed  that  his  disinherited 
children  had  no  affection  for  him,  and  that 
there  was  no  foundation  tberefor,  and  that 
he  could  not  be  permanently  reasoned  out 
of  snch  belief. — Estate  of  McGinn,  3  Cot. 
Pro.  Dec  Sfi. 

I  lU.    Verdict  and  FlndlngB  by  Jdit. 

[a]  Whenever  three-fourths  of  a  jury  on  a 
will  contest  agree  on  an  answer  to  an  issue, 
it  becomes  the  jury's  verdict  on  that  issue; 
and  whenever  three-fourths  agree  on  a  ver- 
dict, the  jury  must  he  conducted  into  conrt 
and  the  vordict  rendered  in  writing  by  the 
foreman,  whereupon,  if  more  than  one-fourth 
of  the  jurors  disagree,  upon  polling,  tbe  jury 
must  be  sent  out  again,  otherwise  the  verdict 
is  complete. — Estate  of  McGinn,  3  Cof.  Pro. 
Dee.  26. 

§  166.    Effect  of  Findings  by  JvXf. 

[a]  While  a  person  of  unsound  mind  may 
be  the  victim  of  undue  influence,  the  ques- 
tion as  to  any  influence,  or  the  character  of 
it,  becomes  immaterial  if  the  jury  Snds  men- 
tal unsoundness  at  the  execution  of  the 
contested  act — a  probated  will — there  being 
an  Issne.  also,  as  to  soundness  of  mind. — Es- 
tate of  McGinn,  3  Cof.  Pro.  Dec  26. 

§  167.    Qnwrtlons  to  b«  Datermlned  by  Conrt. 

[a]  It  is  the  province  of  the  judge  before 
whom  the  contest  was  tried  to  pase  upon  the 
credibility  of  witnesses;  and  if  a1!  the  evi- 
dence, circumstances,  faets,  and  probabilities 
in  the  case  convince  htm  that  certain  testi- 
mony in  support  of  the  will  is  not  credible, 
it  is  his  duty  to  disregard  it. — Estate  of  Uc- 
Dermott,  IIS  Cal.  43,  82  Pac  842. 

§  168.    Dadsloni  and  FIndlnga  by  Oonrt 

[a]  A  verbal  inaccuracy  in  the  findings  as 
to  possession  or  eoncealment  of  the  will  coe* 
not  invalidate  them,  where  the  contest  makes 
it  clear  what  the  court  meant  to  declare;  and 
a  finding  that  the  allegations  of  the  opposi- 
tion of  tbe  proponent  of  tbe  will  "with  re- 
spect to  Sarah  C.  Eayden  leaving  any  will, 
or  any  person  having  in  their  possession  any 
will  of  Sarah  C.  Hsyden,  deceased,  are  un- 
true," is  sufficient  as  a  finding  to  justify  the 
court's  refusal  to  admit  ttie  will  to  probate 
Estate  of  Hayden,  14B  CaL  680,  87  Pac.  ST3. 

5  16SV(.    Sasldeace  or  Domicile. 

[a]  Where,  upon  the  admission  of  a  will  to 
probate,  the  legal  residence  and  domicile  of 
testator  is  found  as  a  fact,  and  certified  and 
judicially  determined,  the  question  is  placed 
outside  the  pale  of  eontroveisy  thereafter. 
Bo  held,  upon  an  executor's  opposition  to  an 
application  for  a  homestead  by  the  testator's 
widow,— Estata  of  Qreen,  1  Cof.  Pro.  Dec  4M. 
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[b]  Statutory  Tealdenee,  in  tlili  etate,  con- 
ttitutM  domicile.  Under  the  provtBioDS  of 
tbe  code,  tbe  woida  "roBidenee"  and  "dom- 
ieOe"  are  ased  Bynonyniously  and  inter- 
ehanf^ably;  and  a  finding  that  the  testator 
waB  a  resident  of  San  Franciseo  at  the  time 
of  his  death  is,  in  effect,  s  finding  that  he 
was  domiciled  there. — Estate  of  Sunamutr,  2 
Cof.  Pro.  Dee.  S3. 

J.    JUDGMENT  OR  DECEEB. 

MATUBK  AND  KSSENTIALS,  |  179. 
ADMISSION  TO  PROBATE,   {  ITT. 
FOREIGN  JUDGMENTS  OR  DECREES,   I  ITTti. 
JUDGMENTS  IN  ACTI0N8  RELATINQ  TO  WiLL 

OR     PROBATE— RENDITION,    FORM      AND 

BEqUiaiTES.  I  178. 
— —  ESTABLISHMENT      AND      VAUDITT      OP 

WILL,   i  1TB. 
REJEOTION      OB     NULLITY    OF    IN8TBU- 

UENT.    i  ISO. 
OFBNINO  OB  VACATING,   j  183. 

g  176.    Nature  and  EsBentlals. 

[a]  A  probate  proceeding  is  a  proceeding 
in  rem,  and  a  decree  admitting  a  will  to  pro- 
bate is  confined  in  its  operation  to  things 
within  the  state  setting  up  the  court. — Estate 
of  Eersliow,  2  Cof.  Pro.  Dee.  213. 

§  177.    AdndsBlon  to  Probate. 

[a]  Regardless  of  the  distinction  whicli 
may  exist  between  the  probate  of  domestie 
and  foreign  wills,  and  regardless  also  of  the 
correct  determination  of  the  matter  of  the 
domicile  of  the  deceased,  •the  order  admit- 
ting the  will  to  probate  was  in  no  sense  void, 
and,  supposing  it  to  be  erroneous,  was  valid 
until  reversed  directly  upon  appeal,  and  its 
validity  could  not  be  collaterally  attaclced. 
Dunsmuir   v.    Coffey,    148   CaL    137,    6Z   Pac. 


S  177yi.    Foreign  Judgments  or  D»crees. 

[a]  "Fiiti  faith  and  credit"  is  given  to  a 
probate  decree  abroad,  when  the  same  faith 
and  credit  is  given  to  it  which  it  has  at 
home,  which  is,  that  it  is  cocelusive  evidence 
of  the  validity  of  the  will  as  affecting  title 
to  things  within  the  jurisdictional  limits  of 
the  court  at  the  death  of  the  testator,  whether 
such  title  comcB  in  contest  within  or  without 
those  limits;  but  de  jure  no  evidence  what- 
ever of  title  to  things  not  then  witbin  those 
limit*. — Estate  of  Kershow,  2  Cof.  Pro.  Deo. 
813. 

S  178.  Jndgmcmte  In  Actions  Relating  to 
Will  or  Protwte— Bendltlon,  Form  and 
Bequlsltes. 
[a]  The  recitals  in  the  order  admitting  the 
will  to  probate,  that  the  petition  came  on 
regularly  for  hearing  and  that  notice  had 
been  given  as  required  by  law,  are  sufficient 
to  justify  the  presumption  that  orders  for 
adjournment  of  the  hearing  were  made, 
where  the  contrary  does  not  affirmatively 
appear  from  the  record. — Estate  of  Davis,  151 
Cal.  318,  121  Am.  St.  Bep.  105,  Se  Fae.  1S3, 
»0  Pae.  711. 


[b]  While  it  has  been  the  almost  uniform 
practice  here  from  early  times  to  file  a  cer- 
tificate of  tbe  proof  of  the  will  and  of  th9 
facts  found,  signed  by  the  judge  and  attested 
b^  the  seal  of  the  court  and  attached  to  the 
will,  together  with  the  transcript  of  the  tes- 
timony of  the  witnesses,  such  procedure  is 
not  strictly  required  except  in  contested  cases. 
Estate  of  Dunsmiiir,  2  Cof.  Pro.  Dec.  S3. 

S  179,    HsUbUsIimant  and  Validity  of 

Win. 

[a]  The  probate  of  a  will  in  this  ease  is 
sustained  as  against  contesting  heirs  with 
whom  the  testator  was  not  on  friendly  terms, 


old  n 


having  given  practically  bis  e 
a  married  woman  for  the  cultivatiou  of  her 
voice,  who  was  not  related  to  him,  but  who 
bad  been  his  pupil. — Estate  of  Dama,  5  Cof. 
Pro.  Dee.  24. 

§  180.    Bejoctlou  or  Nullity  of  Initrn- 

[a]  The  superior  court,  in  denying  probate 
of  a  will,  is  not  authorized  to  appoint  an 
administrator  with  tbe  will  annexed,  nor  to 
appoint  an  administrator  of  tbe  estate  unless 
the  proceedings  therefor  were  in  conformity 
with  the  steps  prescribed  in  cases  of  intes- 
tacy.— Estate  of  Bouyssou,  3  CaL  App.  39, 
84  Pac  460. 

S  182.    Opening  or  Vacating. 

[a]  A  motion  cannot  be  entertained  to  va- 
cate an  order  admitting  a  will  to  probate 
which  ia  not  void  upon  its  face,  after  the 
lapse  of  the  time  jirescribed  by  section  473 
of  tbe  Code  of  Civil  Procedure,  and  an  order 
granting  such  motion  is  erroneous  and  void 
and  will  be  reversed  upon  appeal. — Dunamuir 
T.  Hopper,  149  Cal.  67,  84  Pae.  657. 

[b]  An  order  admitting  a  will  to  probate  in 
this  juriBdietiou,  upon  production  of  a  duly 
authenticated  record  containing  a  copy  of  the 
will  and  proving  its  admission  to  probate  in 
a  foreign  country,  ia,  where  it  afhrmatively 
appears  from  the  record  that  the  testator  was 
a  resident  of  Ban  Francisco  at  his  death,  be- 
yond tbe  jurisdiction  of  the  eonrt;  and  It 
will,  on  motion,  be  set  aside  as  void  upon  its 
face. — Estate  of  Dunsmuir,  2  Cof.  Pro.  Dee. 
53. 

[c]  An  order  admitting  a  will  to  probate, 
▼oid  upon  its  face,  may  be  set  aside  at  any 
time  upon  motion  in  tbe  probate  court,  there 
being  no  limitation  upon  the  time  witbin 
whicn  such  motion  may  be  made  and  enter- 
tained, and  it  being  unnecessary  to  resort  to 
a  bill  in  equity  for  the  purpose. — Estate  of 
Dunsmuir,  2  Cof.  Pro.  Dec.  53. 

K.    EEVIEW. 

APPEALABLE  JUDGMENTS  AND  ORDERS.  I  1S8. 
SAVING  QUESTIONS  FOB  BEVIBW,    I  IBS. 
REVIEW  OF  QUESTIONS  OP  FACT,  1  168. 
HARMLESS    AND    PRBJUDIOIAL    ERROR,    |  l»t. 
AFHRMANOB,    |  ISS. 
LAW  07  CASE.  I  1»6M. 
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§  183.    AppMjKUe  Jndgmanta  and  Oiden. 

[a]  An  ordat  diBraiuing  a  contest  to  tbe 
probate  of  a  will,  instituted  prior  to  its  ad- 
miaeion  to  probate,  is  reviewable  upon  appeal 


tiom  the  final  order  or  judgment  admitting 
the  will  to  probate. — Estate  of  Edelmsn,  14S 
Cal.  £33,  113  Am.  St.  Hep.  231,  82  Pae.  902. 

§  186.    SaTlDg  QoaBtloiu  for  Beriow. 

[a]  The   fact  that  some  of  the  real  piop- 

ertj  waa  set  apart  to  the  widow  and  minor 
ehildren  ae  a  homestead,  incidentally  appear' 
ing,  need  not  be  considered  when  the  tran- 
script contains  an  express  stipulation  "that 
tbe  oul;  questioD  involved  in  this  proceeding 
is  the  question  aa  to  whether  or  not,  under 
tbe  terms  of  the  will  of  decedent,  an;  of  the 
real  property  in  this  estate  ig  chargeable 
with  the  payment  of  the  legacy  herein  in- 
volved."—Estate  of  Hatto,  149  Cal.  5o2,  SB 
Pac.  1107. 

I  193.    Ben«w  of  Qvastlans  of  Fact. 

ia]  Where  npon  the  contest  of  tbe  probate 
a  wUI  for  alleged  insanity  of  the  testa- 
trix tbe  verdict  and  judgment  were  for  the 
proponents,  if  tbe  evidence  would  support 
no  other  verdict  the  jadgmeot  for  the  pro- 
ponents will  not  be  disturbed  for  errors  which 
have  not  prevented  tbe  contestant  from  mak- 
ing out  his  case,  or  for  rulings  which  had 
thef  all  been  in  his  favor  would  not  have 
entitled  him  to  a  jadgment, — Estate  of  Dol- 
beer,  1*S  Cal.  £37,  86  Pac.  «05. 

[b]  Where  the  evidence  was  conflicting  at 
to  whether  the  deceased  made  a  will,  this 
court  will  not  disturb  the  decision  of  tbe 
trial  court  aa  to  the  weight  and  credibility 
of  the  testimony  on  that  question. — Estate 
Of  Eayden,  149  Cat.  680,  87  Pac.  £75. 

[e]  Where  the  proponent  'of  a  will  alleged 
its  due  execution,  and  that  it  was  willfnlly 
destroyed  by  tiie  contestant,  findings  for 
proponent,  npon  conflicting  evidence,  in  re- 
gard to  the  execution  of  the  will,  the  teata- 
mentary  capacity  of  the  deceased  at  the  time, 
and  the  contents  of  the  docnment  found  to 
have  been  executed  as  a  will,  will  not  be 
disturbed  upon  appeal. — Estate  of  Jobnson, 
152  Cal.  778,  83  Pac.  1015. 

[d]  The  rule  that  a  verdict  or  flnding  will 
not  be  disturbed  upon  appeal  where  there  is 
a  real  and  substsutial  conflict  of  evidence 
on  the  issue  of  facts  involved  applies  to  liti- 
gation over  the  validity  of  wills,  as  well  as 
to  any  other  kind  of  litigation.  Upon  a  con- 
test of  the  probate  of  a  will,  where,  notwith- 
standing conflicting  evidence,  there  wai  suf- 
ficient evidence  and  circumstances  in  proof 
to  sustain  tbe  eouit  in  fladiug  that  wbrn  tbe 
will  was  made  the  deceased  was  of  unsound 
mind  and  incapable  of  making  a  will,  and 
that  the  proposed  will  was  not  bis  will,  such 
finding  cannot  be  disturbed. — Edtate  of  Doo- 
little,  153  Cal.  29,  94  Pae.  240. 

§  194.    Harmless  and  Prejudicial  Error. 

[a]  The  exclusion  of  the  deposition  of  a 
New  York  banker,  who  testified  that  ou  the 
day  of  tbe  death  of  tbe  testatrix  she  drew 
some  money  on  a  letter  of  credit  and  banded 


it  to   the  proponent  of  tlie  will,  an.l  nho 

testified    that   she    was    rational,   eonlJ  not 

have  injured  the  contestant. — Elstata  of  Dol- 
beer,  149  Cal.  827,  80  Pao.  W5. 


S  lOB. 

[a]  Where  in  tbe  absence  of  a  bill  of  ex- 
ceptions tbe  record  upon  appeal  front  tho 
order  denying  and  dismissing  the  petition  hj 
children  omitted  from  the  will  for  partial 
distribution  consisted  of  tbe  proceedings  held 
upon  tbe  petition,  by  devisees  under  tUe  will 
in  opposition  thereto,  and  an  order,  after 
a  finding  in  support  of  an  assertion  bi-  the 
devisees  tbat  a  former  similar  proceeding  ttj 
petitioners  had  terminated  in  a  final  j.  dg- 
ment  on  the  ground  that  tbe  omission  to  pro- 
vide for  them  in  the  will  was  intentional, 
denying  and  dismissing  the  petition,  such 
record  discloses  no  error. — Estate  of  Youn^ 
149  Cal.  173,  S5  Pac  145. 

§  1901/1.    Law  of  Oasa. 

[a]  The  decision  by  the  supreme  court  ren- 
dered upon  an  appeal  taken  by  a  brother  of 
the  present  contestant  from  a  judgment 
against  bim  in  a  contest  of  tbe  will  before 
probate,  establishes  the  law  governing  this 
contest  after  probate,  so  far  as  the  fact*  in 
evidence  are  substantially  the  same  aa  those 
involved  on  such  appeal. — Estate  of  Dolbeer, 
3  Cof .  Pro.  Dec.  249. 

L.    FEES  AND  COSTS. 

POWER  TO  AWABD  COSTS,  1 1B7. 

DISCRETION   OP  flOURT.  I  IBS. 

PARTIES  TO  WHOU  COSTS  UAT  BE  AWARDED, 

I  las. 

WITNESS  FEES,  i  300H. 
COSTS  TAXABLE,  |  20Hi. 
COSTS  NOT  TAXABLE.  I  901a. 
COUNSEL  FEES  AND  EXPENSES.  |  SOS. 

§  197.    Fowar  to  Award  Costs. 

[a]  The  eases  are  rare  and  the  cirenm- 
stances  must  be  peculiar  which  would  jostiff' 
the  trial  conit  in  ordering  the  costs  of  an 
unsuccessful  contestant  to  the  probate  of  a 
will  payable  out  of  the  asaets  of  tbe  estate, 
and  it  should  use  great  caution  and  make 
such  orders  only  in  very  extreme  cases  pre- 
senting great  hardship,  and  where  it  appears 
that  the  contestant  has  acted  in  the  utmost 
good  feith  throughout  the  proceeding. — Es- 
tate of  Bump,  152  CaL  £71,  92  Pac  MZ. 

%  198.    Discretion  of  Court. 

[a]  If  the  defense  against  tbe  attack  npoB 
the  original  probate  of  a  will  should  be  na- 
Euccessful,  the  executor  is  not,  as  matter 
of  right,  entitled  to  his  costs;  but  in  such 
case  tbe  court  has  discretion,  under  section 
1332  of  tbe  Code  of  Civil  Procedure,  to  de- 
termine whether  he  shall  be  charged  with 
tbem  or  whether  the  estate  shall  bear  them. 
That  section  contemplates  a  trial  of  the  eon- 
test,  and  that  tbe  court  shall  be  in  possession 
of  the  facts  and  circnmstances  surrounding 
'■  -   ■- -  ■  which  its  discrot' 
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eoita  of  tlifl  eonteat,  or  anj  extraordinar/ 
eosta,  tha  court  abonld  be  in  a  poaition  to 
know  whethsr  or  not  the  contest  was  naged 
in  good  faith,  with  a  reasonable  helief  thiit 
tbe  attack  upon  the  original  probate  was  an- 
justiBed.— Estate  of  DiUon,  14ft  Cal.  GS3,  67 
Pae.  37». 

[b]  Updei  lection  1720  of  the  Co<ie  of  Ciril 
Procednre,  providiog  that  in  probate  proceed- 
ings in  general  the  superior  court  "majr,  in 
it  a  discretion,  order  costs  to  be  pal.i  by  anr 
party  to  the  proceedings,  oi  out  of  the  assets 
of  the  estate,  as  ^nstiee  may  require,"  Chat 
eoart  has  power  lit  its  sound  discretion  to 
order  the  costs  of  an  unsnccessful  contestant 
to  the  probata  of  a  will  paid  out  of  the 
assets  of  the  estate,  and  to  refuse  to  give 
the  successful  proponents  of  the  will  judg- 
ment against  the  contestants  for  their  costs; 
and  in  the  absence  of  any  showing  to  the 
contrary  it  will  be  presumed  on  appeal  that 
aneh  a  direction  for  the  payment   of  costs 


Cal.  : 


!  Pac.  642. 


§  199.    Partial    to    Whom    Ooata    may    1m 
Awarded. 
[a]  The  opinion  in  this  case  consists  of  a 

judgment  taxing  costs  against  the  proponents 
of  the  will.— Estate  of  Fallon,  4  Cof.  Pro. 
Dec.  450. 

$  200Vi.    WltneM  Fees. 

[a]  Fees  of  "expert"  witnesses  cannot  be 
taxed  differently  from  those  of  other  wit- 
nesses, as  the  court  has  no  power  under  the 
statute  to  allow  other  than  ordinary  witness 
fees.— Estate  of  McQinn,  2  Cof.  Pro.  Dee. 
315. 

[b]  Parties  contestant  to  a  proceeding  to 
revoke  the  probate  of  a  will  are  not  entitled 
to  witness  fees  for  testimony  in  their  own 
behalf,  nor  to  mileage. — Estate  of  McGinn, 
2  Cof.  Pro.  Dec.  315. 

[cl  A  witness  coming  from  San  Lnis  Obiapo 
to  San  FianeiBCO  (not  obliged  to  attend)  only 
allowed  two  days'  fees;  reduced  from  claim 
of  BIX  daya.— Estate  of  McOinn,  2  Cof.  Pro. 
Dee.  315. 

[d]  MUeage  from  Sao  Luis  Obiapo  to  San 
Francisco  and  return  disallowed  aa  coats;  it 
appearing  that  the  residence  of  witness  more 
than  thirty  miles  distant  from  place  of  trial, 


tended. — Estate  of  McQiiui,  £  Cof.  Pro.  Dec. 
815. 

S  20iyi.    OoBtB  Taxable. 

[a]  Fees  of  jury,  clerk,  sheriff  and  short- 
hand reporter  taxed  as  costs  of  contestants 
npon  revocation  of  probate  of  will. — Estate 
of  McGinn,  2  Cof.  Pro.  Dec.  315. 


§  Zaia.    Ooflts  not  Taxable. 

[a]  Item  in  cost  bill,  service  of  twenty- 
seven  subpoenas  at  C1.50  each,  disallowed; 
no  return  of  service  having  been  made,  and 
it  not  appearing  hy  whom  served,  and  charge 
being  in  excess  of  fee  bill. — Estate  of  i£t- 
Oinn,  2  Cot.  Pro.  Dec.  31S. 


[b]  Items  in  eoat  bill  for  alleged  taking  of 
deposit! ana  diaallowed,  upon  objections  that 
alleged  witnesses  appeared  at  trial,  that  al- 
leged depositions  never  re  tamed  or  filed,  and 
that  items  were  excessive.— Estate  of  Mc- 
Ginn, 2  Cof.  Pro.  Dec.  31S. 


§  202.    OoniiMl  Fmb  and  ExpensM. 

[a]  Counsel  feea  in  a  will  contest  have  no 
proper  place  in  a  bill  of  costs,  and  may  be 
stricken  out  on  motion. — Estate  of  McGinn,  2 
Cof.  Pro.  Dec.  813. 

[b]  Item  in  cost  bill  of  attorney  fee  of  con 
testant  upon  revocation  of  probate  of  will 
disallowed  as  improper;  construing  Code  of 
Civil  Procedure,  section  1332  with  sections 
1710  and  1021.— Estate  of  McQinn,  2  Cof. 
Pro.  Dee.  315. 

M.     OPEBATION  AND  EFFECT. 
COLLATERAL  ATTACK  ON  JTn>OUENT,  1  £00. 
C0NCLUSIVEKEB3   OF    PROBATE,    (301. 

VALIDITY  OF   PROBATE   OP  WILL,    |  210. 

OOKOLtJSITENESB    AS   TO   QEKDlNENEaS, 

EFFECT  OF  PRA0D  IH  PROBATE,    !2JB\i. 
FOREIQN  PROBATE   OR  JUDCMENT,    i  214. 

S  206.    OoUateral  Attack  on  Judgment 

[a]  Although  a  decree  granting  ancillary 
probate  in  this  state  of  a  will  probated  in 
another  state  cannot  be  collaterally  attacked 
by  proof  that  the  deceased  was  a  resident 
of  this  state,  yet  tbe  superior  court  may 
refuse  such  probate  upon  proof  that  the  de- 
ceased was  a  resident  of  this  state,  and  upon 
direct  appeal  from  the  order  refusing  it,  it 
ehould  be  affirmed.  (Van  D/ke,  J.,  McFar- 
land,  J.,  and  Shaw,  J.,  dissenting.) — Estate 
of  Clark,  148  Cal.  108,  113  Am.  St.  Eep. 
197,  82  Pac.  760,  1  L.  B.  A.,  N.  S.,  996. 

§  208.    Oonclndveneu  of  Probata. 

[a]  A  proceeding  for  the  probate  of  a  will 
is  a  proceeding  in  rem.  By  the  otTer  of  the 
will  for  probate  tha  proponents  tender  to  the 
world  the  issue  as  to  its  genuineness.  Any 
person  interested  may  appear  and  contest 
the  instrument  so  offered  upon  various 
grounds,  including  all  grounds  substantially 
affecting  its  validly  or  tbe  question  of  its 
due  execution.  Failing  to  appear  and  con- 
test before  probate,  the  right  exists  for  a 
full  year  after  probate.  One  who  must  be 
held  to  have  had  actual  notice  of  tha  proceed- 
ings in  time  to  make  his  contest,  and  who 
fails  to  take  advantage  of  the  opportunity 
afforded  of  opposing  the  will  by  appearing 
and  contesting  within  the  time  allowed  by 
law,  mast  at  least,  unless  he  can  be  held 
to  have  been  prevented  from  so  appearing 
and  contesting  by  some  fraud  of  those  pro- 
cnring  the  probate,  be  held  concluded  by  the 
decree  aa  to  any  matter  concerning  i/hich  he 
could  have  obtained  relief  by  a  contest.  It 
can  be  no  excuse  for  his  failure  to  appear 
and  contest  that  he  did  not  know  that  the 
alleged  will  was  not  genuine.  That  it  was 
genuine  was  one  of  the  very  issues  tendered 
nim  by  his  adversary,  which  h«  was  called 
upon  to  meet  within  the  time  allowed  by  law, 
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or  foraver  thereafter  admit. — Tracy  t.  Mnir, 
191  Col.  303,  121  Am.  St.  Bep.  117,  90  Pae. 


I  210.    VaUdltr  of  Probata  of  Win. 

[a]  The  decree  of  dietributioD  mperiedes 
the  will  sad  prevails  over  any  proviaian 
therein  which  may  be  incoDsiiteDt  with  the 
decree.  Aud  in  determining  the  rights  of 
the  distributees,  the  terms  of  the  decree,  and 
not  those  of  the  will,  are  to  be  considered. — ■ 
Keating  v.  Smith,  154  Cal.  186,  97  Fae.  300. 


S  212y,. 


-  Ooi)cliulv«iian  m  to  0«i»ilii»- 


[a]  Under  aneh  a  system  as  exists  in  this 
state  for  the  admission  of  wills  to  probate, 
the  determination  of  the  questioD  of  the  gen- 
aineness  of  an  initrament  purporting  to  be 
a  will  ia  excluaivsly  for  the  court  to  which 
the  proof  of  wills  is  confided,  and  its  de- 
cision therein  is  flnaj  and  conclusive,  and  in 
the  absAnee  of  some  law  providing  otherwise 
not  subject,  except  on  an  appeal  to  a  higher 
court,  to  be  questioned  in  any  other  court, 
or  to  be  set  aside  or  vacated  by  a  court  of 
chancery  on  any  groand.  So  long  as  the 
probate  stands  the  will  muat  be  recogn;zcd 
and  admitted  in  all  courts  to  be  valid,  the 
unrevoked  decree  of  probate  standing  as  ab- 
solute and  concluaive  proof  of  its  genuine- 
ness.  This  rule  ia  absolute,  at  least  in  every 
caee  where  there  haa  been  no  breach  of  duty 
arising  from  a  fiduciary  relation  on  the  part 
of  those  securing  the  probate  of  the  will,  no 
such  extraneous  fraud  as  operates  to  prevent 
the  heir  from  appearing  in  the  probate  court 
and  there  contesting  the  will  and  exhibiting 
fully  his  case  against  the  same,  and  no  lack 
of  actual  knowledge  of  the  pendency  of  the 

t rebate  proceedings  operating  to  deprive  the 
eir  of  an  opportunity  to  so  appear  in  the 
probate  conrt  and  make  bis  contest. — Tracy 
V.  Muir,  151  Cal.  363,  121  Am.  St.  Bep.  117, 
00  Pac.  832. 

§  21SV3-    ES«ct  of  Fraud  la  Probate. 

[a]  An  heir  of  a  testator,  who  was  not  a 
party  to  a  contest  of  the  will  before  probate 
resulting  in  a  verdict  sustaining  the  will,  is 
not  estopped  or  concluded  by  the  result 
thereof,  and  could  not  have  been  injured  by 
alleged  fraudulent  acta  done  by  the  pro- 
ponents and  beneficiaries  noder  the  will,  in 
pursuance  of  a  conspiracy  between  them  to 
secure  its  probate,  including  the  alleged 
fraudulent  introduction  of  certain  agents  of 
the  conspirators  upon  the  jury  which  tried 
the  contest.  The  only  eCtect  upon  auch  heir 
of  the  decree  entered  upon  such  contest  was 
to  flx  the  beginning  of  the  statutory  limita- 
tion of  one  year  after  probate  within  which 
■he  might  herself  contest  the  will.  On  auch 
s  contest  after  probate  no  diflfcrent  measure 
of  evidence  or  manner  of  procedure  from  that 
required  before  probate  was  essential  to  a 
snccesaful  attack.  If  on  such  a  contest  after 
probate  the  genuineness  of  the  will  is  not 
sufficiently  proved,  the  probate  must  be  an- 
nulled and  revoked. — Tracy  v.  Muir,  151  CaL 
263,  121  Am.  St.  Rep.  117,  90  Pae.  832. 


[b|  Proponents  of  and  benefleiarie*  nnder 
a  will  which  is  offered  for  probate,  who  are 
not  heirs  at  law  of  the  testator,  do  not 
occupy  any  fiduciary  relations  to  the  heirs 
at  law,  imposing  any  special  duty  as  to  them. 
Tracy  v.  Muir,  151  Cal.  363,  121  Am.  8L 
Bep.  117,  90  Pac.  832. 

[c]  The  doctrine  that  where  the  probate  of 
a  will  is  obtained  by  fraud,  equity  Inay  de- 
clare the  executor  or  other  person  deriving 
title  under  it  a  trustee  for  the  party  de- 
frauded, does  not  apply  to  such  frauds  as 
could  have  been  relieved  against  by  the 
probate  court  by  refusing  the  probate  of  the 
will,  where  the  injured  party  had  actual  no- 
tice of  the  probate  proceeding  in  time  to 
make  bis  contest,  and  was  not  prevented 
from  oo  doing  by  some  fraud  of  the  other 
party. — Tracy  v,  Muir,  151  CaL  363,  121 
Am.  St.  Bep.  117,  60  Pac.  832. 

[d]  The  sole  remedy  for  such  frand  is  a 
contest  of  the  will  within  one  year  after 
probata.  This  abort  limitation  is  made  in 
order  to  prevent  the  unsettling  of  titles  and 
the  reopening  of  contests  over  estates  of  de- 
ceased persons. — Del  Campo  v.  Camarillo,  154 
Cal.  €47,  98  Pac.  1049. 

[e]  It  is  the  established  law  of  this  state, 
as  well  as  in  other  jurisdictions,  that  an 
order  admitting  a  will  to  probate  duly  made 
in  the  course  of  probate  jurisdiction  in  a 
proceeding  for  that  purpose,  cannot  be  va- 
cated in  equity  for  direct  fraud  in  establish- 
ing it,  consisting  either  of  perjured  testi- 
mony or  a  false  will  produced  before  the 
court  at  the  time  of  the  hearing,  and  that 
the  devisee  therein  cannot  be  declared  a 
trustee  of  the  heir  in  a  suit  in  equity  by  the 
beir  based  on  auch  fraud. — Del  Campo  v. 
CamarUlo,  154  Cal.  047,  98  Pae.  1049. 

g  214.    Foreign  Probate  or  Judgment. 

[a]  When  a  foreign  wilt  is  ofFered  for  pro- 
bate in  this  state  the  questions  of  the  suffi- 
ciency of  proofs  of  the  foreign  probate,  and 
of  the  residence  of  the  deceased,  are  open 
for  determination.  If  it  be  found  that  de- 
ceased was  a  resident  of  this  state  only 
original  probate  can  be  allowed;  and  under 
section  1299  of  the  Code  of  Civil  Procedure 
petition  may  be  made  for  original  probate  of 
a  will  which  is  beyond  the  jurisdiction  of  the 
state.— Estate  Of  Oark,  148  CaL  108.  113 
Am.  St.  Bep.  107,  82  Pae.  760,  1  L.  B.  A., 
N.  8.,  996. 

[b]  Where  a  testator's  domicile  at  the  time 
of  his  death  was  in  this  state,  and  he  left 
personal  estate  therein,  a  decree  of  a  conrt 
of  another  state,  rendered  upon  constructive 
notice,  admitting  to  probate  a  prior  will,  ii 
no  bar  to  the  jurisdiction  of  a  conrt  of  this 
state  to  admit  to  probate  a  subsequent  will 
presented  to  it  for  that  purpose. — Estate  of 
Kershow,  2  Cof,  Pro.  Dec  213. 

TL     COSBTRVCnOS. 

A.  General  Bnles,   fi   215-250. 

B.  Designation  of  Devisees  and  Legatees  and 

Their  Bespective  Shares,  |J  251-263. 
D.  Description  of  Property,   Ji   268-277. 
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B.  Nature  of  Estatei  and  Intereats  Created 

TbereiD,  |i  27ft-290. 
F.  ConditioDa  and  Beatrietioiu,  if  £91,  292. 
O.  Eatatea  in  Tnut  and  Powera,  gg  293-30fi. 

A.    GENEBAL  BULE3. 

INTENTIOK  OF  TEaTATOB,  |  318. 

ASCEETAINMBNT        FBOH      WOBDa      OW 

WILL.    |3ia. 

C0.VTR4VENTI0R  OF  U.W,  |  290. 

CON3TBDCTION    IN    FAVOB   OF    INaTROMKNT, 

|S21. 

EFFECT   OP   PARTIAL   INVALIDITY,  |  938. 

OONSTEIJCTION    AGAINST    FAILUBS    OB 

LAPSE    OP    QIFT,  I  324. 

CONSTBCCTION  IN  FATOB  OP  IN8TR0MENT 
— OONSTEDCTIOM  AOAINST  INTEaTAOT/ 
I22S. 

LANOUAOB   OP   INSTBnMBNT,  |  237. 

-  ORDINARY  OR  AHBITRART  OR  PEOOLIAB 
MEANING,  1238. 

SUPPLYI-NQ  WORDa  OHITTBD.  I  228. 

TBASaPOSITION  OP  WORDS.  |  2B0\i. 

LANG  D  AGE       OP      INSTRUMENT— PABTI  COL  AB 

WORDS    AND    PHRASES.    IZSl. 

MISTAKES    IN    WKITINO,    ORAMUAB    OB 

SPELLINO.  1  383. 

STATEMENTS   AS   TO    WISHES   OF   TESTATOE. 

1333. 
SEPARATE  CLAUSES  OB  PARTS,  1  2St. 
SEPARATE   CLAUSES    OR   PARTS— RE PCGNANT 

AND  CONFLICTINO  PROVISIONS.  I  235. 

CONSTRCIKQ  INSTBUUENT  AS  A  WHOLE, 

I23BH. 

CONaTRUINO  INSTRUMENTS  TOGETHER,  I  2BT. 
OONSTRDINO       INSTRUMENTS        TOGETHEB— 

WILLS  AND  CODICILS,   I  33a. 
TIME  FROM  WHICH  WILL  SPEAKS,  |  340. 
PRESUMPTIONS     AS     AFFEOriNa     OONHTRUO- 

TION,  f  341. 
EQUITABLE  OONVEBSION,  (  343. 
EVIDENCE    TO    AID    OON8TRU0TION,  I  S44. 
EVIDENCE  TO  AID  CONSTRUCTION— DECLAR A- 

TIONa   OP  TESTATOR.    9  345. 

IDENTIFICATION  OP  PERSONS  OR  OTHEB 

OBJECTS.    1348. 

IDENTIFICATION     OF    EXTRINSIC    DOOII- 

MENTS,    I348H. 

SHOWING    EXTRINSIC    FACTS    AND    CIB- 

onuaTANCEa,  1 240. 
§  218.    Intmtion  of  Testatoi, 

[a]  The  domioant  and  main  precedent  in- 
tention of  the  testatrix  in  her  positive  direc- 
tiong  aa  to  the  paj'ment  of  tbe  money  to  her 
husband  must  control,  and  her  secondary  and 
subordinate  intention  as  to  what  should  be 
dona  with  it  after  her  main  intention  has 
been  aecompliebed,  cannot  be  allowed  to  im- 
pair, modify  or  nullify  her  manifest  dom- 
inant intention;  but  her  latest  direction  is 
perform  able  subsequently,  and  its  perform- 
ance is  dependent  upon  tbe  performance  of 
the  precedent  and  primary  direction. — Estate 
Of  Mayhew,  4  Cal.  App.  162,  87  Pac.  417. 

[b]  The  intention  of  a  testator,  if  lawful, 
mast  be  given  effect,  however  unjust  it  may 
appear  to  the  court. — Estate  of  Hale,  2  Cof. 
Pro.  Dee.  191. 

[c]  In  conatmiDg  a  will  the  aim  of  tha 
court  is  to  arrive  at  tha  intention  of  tbe  tes- 


tator by  an  examination  of  the  will,  and  the 
circumstances  surrouading  its  execution,  and 
the  age  and  experience  of  the  testator. — Es- 
tate of  Pearsons,  2'  Cof.  Pro.  Dec.  250. 

[d]  The  intent  of  the  testatrix  in  tbia  ease 
was,  that  the  estate  be  kept  whole  until  tbe 
children  attain  their  majority,  and  the  be- 
quest to  the  husband  is  dependent  upon  his 
living  until  that  time,  and  was  in  a  measure 
intended  as  compensation  for  the  services  ex- 
pected of  him  by  the  testatrix  in  the  promo- 
tion of  the  welfare  and  the  education  of  the 
children. — Eatate  ot  Berton,  Z  Cof.  Pro.  Dee. 
319. 

[e]  The  Intention  of  the  testator  is  the 
first  and  great  object  of  inquiry  in  the  in- 
terpretation of  a  will,  and  to  this  object 
technical  rules  mast  yield. — Estate  of  Fair, 
3    Cof,  Pro.  Dec,  90. 

[f]  The  intention  of  the  testator,  as 
gathered  from  tbe  whole  scheme  of  the  wilt 
and  all  its  provisions,  must  prevail. — Estate 
of  Fair,  3  Cof.  Pro.  Dee.  90. 

[g}  An  intent  inferable  from  the  language 
of  a  particular  clause  may  be  qnalifled  or 
changed  by  other  portions  of  the  will  evinc- 
ing a  difFerent  intent. — Estate  of  Fair,  3  Cof. 
Pro.  Dec  90. 

[h]  If  the  intent  of  a  testator  in  reference 
to  a  particular  gift  cannot  be  deduced  from 
the  face  of  the  will,  tOe  gift  fails  and  there 
is  a  partial  iotestacy  as  to  the  subject  mat- 
ter thereof. — Estate  of  Pay,  3  Cof,  Pro,  Dee. 
E70. 

[i]  Id  construing  a  wi)l  the  whole  instru- 
ment must  be  considered  in  order  to  arrive 
at  the  intention  of  the  testatoi. — Estate  of 
Clancy,  3  Cof.  Pro.  Dee.  343. 

[j]  Wills  are  to  be  liberally  eonstroed  so  as 
to  effectuate  the  intention  of  tbe  testator, 
and  it  is  the  duty  of  courts  to  search  for  a 
constmction  tbat  will  carry  such  intention 
into  effect. — Estate  of  Oranniss,  3  Cof.  Pro. 
Dec.  429. 

[k]  Many  of  the  rules  which  courts  have 
adopted  as  guides  in  ascertaining  the  inten- 
tion of  testators  assume  such  intention  from 
words  and  phrases,  where  often  it  is  very 
doubtful  whether  they  were  used  with  any 
inteUigent  application  ot  the  legal  meaning 
^ven  to  then.  But  these  rules  have  become, 
in  many  cases,  rules  of  property,  and  work 
out  in  a  Jnajority  of  instances  results  as 
nearly  just  as  may  be.  It  is  better  to  adhere 
to  them  in  their  integrity  than  to  permit  ex- 
ceptions upon  slight  grounds. — Estate  of 
Orannia,  3  Cof.  Pro.  Dec.  429. 

[1]  In  the  interpretation  of  a  will  no  re- 
eourse  to  technical  niles  is  necessary  or  per- 
missible, if  the  intention  of  the  testator 
elearly  appears  from  the  provisions  of  tbe  in- 
strument.— Estate  of  Nelson,  3  Cof.  Pro.  Dec. 
442. 

$  SIS.  __  Ascertainment  from  Woida  of 
WilL 
[a]  No  particular  words  are  essential  to 
create  a  legacy  or  devise.  The  essential 
thing  is  that  the  intention  of  the  testator 
to  thereby  make  the  gift  from  tbe  property 
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ot  the  estate  is  iliowii.  When  Bnch  intention 
elwrlj  appears,  the  court!  will  eany  it  into 
affect,  if  thii  can  be  done  consittentl;  with 
the  rules  of  law  applieabla. — Eitate  of  Bar- 
el8,T,  152  Cai.  753,  B3  Pac.  1012. 

[b]  In  the  interpretation  of  wills,  ttie  im- 
portant thing  is  to  ascertain  the  istentian  of 
the  testator.    This  is  to  be  ascertained  from 


[larts  of  tha  will  are  to  be  considerod  in  re- 
ation  to  each  other  so  aa  to  form.  If  pos- 
sible, a  consistent  whole.  Words  are  to  be 
taken  in  their  ordinaij  grammatical  sense, 
unless  a  clear  intent  to  ose  them  otherwise 
is  apparent  and  that  sense  can  be  aecer- 
tained.  Technical  words  are  not  to  be  taken 
in  their  technical  sense,  if  it  satisfactorily 
appears  that  the  will  was  drawn  solely  by 
the  testator  and  that  he  wag  unacquainted 
with  such  technical  sense. — Estate  of  Pea- 
body,  151  Cal.  173,  97  Pac.  184. 

[e]  The  intention  of  the  testator  with  re- 
spect to  the  disposal  of  community  property 
is  to  be  determined  by  the  rules  which  apply 
generally  to  the  interpretation  of  wills,  a 
proper  effect  being  given  to  the  foregoing 
presumptions.  A  word  or  phrase  occurring 
more  than  once  therein  is  presumed  always 
to  be  need  in  the  same  sense,  unless  the  con- 
text shows  a  different  meaning,  and  the 
meaning  of  an  ambiguous  part  may  be  ex- 
plained by  a  reference  thereto,  or  a  recital 
thereof  in  another  part  of  the  will. — Estate 
of  Vogt,  1S4  Cal.  SOS,  98  Pac.  2Q5. 

[d]  A  will  should  be  so  eonstmed  aa  to 
carry  out  the  desire  and  intention  of  the  tes- 
tator, if  it  is  reasonably  possible  to  do  so 
from  the  words  used,  and  so  as  to  preTent 
intestacy  if  reasonably  poasible.  The  will 
and  its  entire  scheme,  the  property  disposed 
of,  the  persons  named  as  devisees  or  legatees, 
the  words  and  the  context,  should  be  con- 
sidered together.  The  technical  import  of 
words  should  not  prevail  over  the  obvioua 
intent  of  the  testator,  and  words  should  be 
construed  with  reference  to  the  surroundings. 
EeUta  of  Eoch,  8  Cal.  App.  00,  &6  Pac.  100. 

[e]  The  Intention  of  a  testator  must  be  as- 
certained from  the  words  of  the  will  Itself; 
it  is  not  what  the  testator  meant,  bat  what 
hie  words  mean.  The  intention  to  be  sought 
is  not  what  may  have  existed  Id  his  mind, 
but  wnat  is  expressed  in  the  language  of  the 
instmrnent  itself. — Estate  of  Hale,  2  Cof.  Pro. 
Dec.  IBl. 

[f]  The  interpretation  of  a  will  depends 
upon  the  Intention  of  the  testator,  to  be  as- 
certained from  a  full  view  of  everything  con- 
tained within  the  four  corners  of  the  in- 
strument.— Estate  of  Fair,  3  Cof.  Pro.  Dec 
90. 

§  220.    OontniTttitlon  of  Lrw. 

[a]  If  a  testator  misapprehends  the  le^l  ef- 
fect of  his  expressed  intent,  the  court  is  not 
authorized  to  enter  into  his  mind  to  ascertain 
his  intention,  but  must  gather  his  meaning 
from  his  words. — Estate  of  Spreckela,  5  Cof. 
Pro.  Dec  811. 


§  22L    Conatantctlon  In  Favor  of  Inilnnunt. 

[a]  Every  portion  of  a  will  mnat  be  mside 
to  have  its  just  operation,  unless  there  arise* 
some  invincible  repngnanee,  or  else  some  por- 
tion is  absolutely  an  intelligible — Estate  of 
Berton,  2  Cof.  Pro.  Dee.  319. 

[b]  The  intendment  is  that  a  will  as  writ- 
ten eorteetly  manifests  the  intention  of  the 
testator,  and  the  whole  thereof. — Estate  of 
Fair,  3  Cof.  Pro,  Dee,  90. 

I  223.    Effect  of  Partial  &i7aU<UtT. 

[a]  If  the  parts  of  a  will  whose  validity 
are  ijnestioned  can  be  removed  so  that  the 
remainder  of  the  will  presents  an  intact  in- 
strument, expressive  of  the  ultimate  intention 
of  the  testator,  then  the  court  may  declare 
the  will  void  as  to  such  rejected  parts  and 
executable  as  to  the  rest. — Estate  of  Pforr, 
8  Cof.  Pro.  Dec.  158. 

[bj  Where  a  testator's  main  scheme  la 
valid,  it  is  not  destroyed  by  the  presence 
of  provisions  effecting  an  illegal  suspenaon 
if  they  are  senarable  from  the  other  provi- 
sions of  the  will  and  not  essential  to  the  hsr- 


are  elaoses  ilJe^  for  attempting  undue  i 
pension  or  postponement,  which  are  not  es- 
sential to  the  nnal  scheme  of  the  testator, 
then  they  should  be  severed  from  the  body 
of  the  will  and  the  main  idea  preserved. — 
Estate  of  Pforr,  3  Cof.  Pro.  Dec  458. 


[a]  Where  a  testator  has  heirs,  and  his  lan- 
guage will  admit  of  two  constructions,  one  of 
which  will  make  all  the  provisions  of  the  will 
valid,  and  the  other  of  which  would  result 
in  creating  a  legacy  to  a  charitable  society 
in  excess  of  one-third  of  his  estate,  wbicb 
legacy  would  be  void  as  to  such  excess  under 
the  statute,  it  will  not  be  presumed  that  he 
intended  to  make  a  partially  invalid  bequest, 
and  the  court  will  adopt  that  construction 
which  is  In  harmony  with  the  law  of  wills. — 
Estate  of  Behrmann,  2  Cof.  Pro.  Dec  513. 

[bl  Where  two  legateee  named  In  a  will 
died  after  its  execution,  and  the  testator 
thereafter  noted  the  fact  of  their  death  in 
his  will,  and  the  snms  bequeathed  to  such 
legatees  equal  the  amount  which  will  go 
to  other  legatees  if  effect  is  eiven  to  an 
Interlineation  In  that  part  of  the  will  con- 
taining the  bequests  to  them,  the  inference 
Is  strong  that  by  such  interlineation  the  tes- 
tator meant  to  transfer  to  such  legatees  the 
bequests  originally  made  to  the  lemtees  wbo 
died  after  the  execution  of  the  wUl. — ^Estate 
of  Bahrmann,  2  Cof.   Pro.  Dee.  513. 
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S  226.    Oonstnictioii  In  Faror  of  Uutnunoit 
— Oonstrnctloii  Against  IntMtacr. 

[a]  A  eoDBtrnetioD  of  a  will  which  faTora 
teBtac;  is  always  pTefeired  to  one  reaolting 
in  inteiUe;.— EsUto  ol  Heberle,  133  Cal. 
275,  95  Pac^  IL 

[b]  A  will  ia  to  ba  eonRtmed  ae cording  to 
the  intention  of  the  testator;  and  where  his 
intention  cannot  have  effect  to  its  full  ex- 
tent, it  mnat  liare  effect  ai  far  as  poaaiblc. 
Tlie  intention  ia  to  be  aBoertained  from  the 
worda  of  the  will,  taking  into  view  the  facta 
and  oircnmataneeB  nnder  which  it  waa  made, 
if  ahown;  otherwise,  the  wilt  must  be  its  own 
interpretei.  The  will  moBt  have  a  liberal 
const  met  ion,  and  a  coDBtniction  thereof 
favorable  to  teatacj  will  alwaya  obtain  when 
the  language  ased  reasonablf  admits  of  such 
construction. — McClellan  v.  Weaver,  i  Cal, 
App.  S93,  88  Pae.  64S. 

[e]  Of  the  two  modes  of  interpreting  a  will, 
that  is  to  be  preferred  which  will  prevent 
a  total  intestacy;  bot  if  tbe  legal  effect  of 
the  ezpresaed  intent  of  a  testator  is  inteatacj, 
it  will  be  preanmed  that  be  deaigned  that  re- 
salt.— Estate  of  Doe,  1  Cof.  Pro.  Doc.  34. 

[d]  Tbe  law  prefers  a  construction  of  a 
will  which  will  prevent  a  partial  intestacy, 
to  one  which  will  permit  such  a  result,  nn- 
leaa  a  construction  involving  partial  intestacy 
is  abaolntelj  forced  upon  the  court,  for  tbe 
fact  of  making  a  will  raiaes  a  very  strong 
preaumption  against  anj  expectation  or  de- 
sire, on  the  part  of  tbe  testator,  of  leaving 
any  portion  of  his  estate  beyond  the  opera- 
tbn  of  hia  will. — Eatate  of  MaxweU,  1  Cof. 
Pro.  Dec.  145. 

[e]  The  law  prefera  a  conatru'ction  of  a  will 
which  will  prevent  a  partial  intestacy  to  one 
which  will  permit  sucb  result. — Estate  of 
Jones,  2  Cof.  Pro.  Dec.  178. 

[f]  Such  an  interpretation  ahoold,  if  rea- 
sonably posaible,  be  placed  upon  the  provi- 
iiona  of  a  will  aa  will  prevent  intestacy,  total 
or  partial.  Ordinarily,  the  presumption  ii 
that  the  testator  desired  to  dispose  of  his 
entire  estate,  and  tbe  instrument  will  be  so 
eanstmed,  unless  tbe  contrary  ia  elearl; 
shown  by  its  terms  or  by  evidence. — Estate 
of  QranniBS,'3  Cof.  Pro.  Dec.  429. 

[g]  The  rale  that  a  eonatruction  which  in- 
volves intestacy  will  not  be  favored  is  a  salu- 
tary one,  and  should  be  enforced  where  it 
can  be  applied.— EsUte  of  Pforr,  8  Cof.  Pro. 
Dec.  158. 

§  227.    Language  of  Instnmiant. 

[b]  It  makes  no  difference  what  language  ta 
used  in  a.  will,  if  the  testator's  intention  can 
be  determined  it  will  be  aacredl;  enforced. — 
Estate  of  Hale,  2  Cof.  Pro.  Dee.  191. 

S  228.    OnUnaiy  or  JUUXikj  or  Pocn- 

liar  Ueanlng. 
[a]  The  words  of  a  will  are  to  be  taken  la 
their  ordinary  and  grammatical  sense,  unless 
a  dear  Intention  to  nae  them  in  another  sense 
can  be  collected,  and  that  other  can  be  aacer- 
tained.— EiUte  of  Maxwell,  1  Cof.  Pro.  Dee. 
14S. 


[b]  Tt  is  th«  d-jty  of  the  eonrt  to  look  for 

Eeneral  intent  of  tbe  testator,  to  put  itself  in 
is  place,  to  regard  coexistent  oircnmatances, 
and,  if  a  technical  construction  of  words  and 
phrases  is  at  variance  with  the  obvious  gen- 
eral intention,  to  apply  a  role  of  interpreta- 
tion which  will  give  to  language  its  ordinary 
effect. — Eatate  of  Pearsons,  i  Cof.  Pro.  Dee. 
850. 

[c]  When  a  teatator  la  not  veraed  In  tbe 
meaning  of  technical  terms,  it  should  be  pre- 
snmed  that  he  used  hia  words  according  to 
their  ordinary  meaning  and  in  their  popular 
sense.  The  words  of  a  will  should  not  be 
Bubjected  to  aucb  a  strain  as  to  force  them 
out  of  the  natural  channel  of  eouBtrnetion 
into  the  narrow  legal  groove  In  which  the 
teatator'a  mind  was  dearly  not  accustomed 
to  traveL — Estate  of  Pearsons,  8  Cof.  Pro. 
Dec.  250. 

g  220,    Snpidrliig  Woida  Omlttod, 

[a]  When,  from  the  whole  will,  tbe  eonrt 
can  determine  that  the  testator  necessarily 
intended  an  interest  to  be  given,  which  is  not 
bequeathed  by  express  and  formal  words,  the 
court  should  supply  the  defect  by  implica- 
tion, and  BO  mold  tbe  testator's  language  as 
to  carry  into  effect,  as  far  as  possible,  the 
intention  which  he  has  in  the  whole  will  auffi- 
eiently  declared. — Estate  of  Maxwell,  1  Cof. 
Pro.  Dec  145. 

[b]  In  order  to  reach  tbe  obvious  general 
intent  of  a  testator,  implications  may  supply 
verbal  omissions. — Estate  of  Clancy,  3  Cof. 
Pro,  Dee.  343. 


§  2S0Vi.    TranqKMltlon  of  Words. 

[a]  Where  it  appears  from  the  entire  lan- 
guage of  a  will  that  the  testator's  intention 
will  be  rendered  clearer  by  transposing  the 
order  of  the  bequests,  tbe  court  will  conatme 
the  bequests  aa  though  the  teatator  bad  writ- 
ten them  in  tbe  tranepoaed  order. — Estate  of 
Jones,  2   Cof.  Pro.  Dec.   178. 

[b]  Words  or  clanses  of  sentencea,  or  even 
wnme  paragraphs,  of  ■  will  may  be  transposed 
to  any  extent,  with  a  view  to  show  tbe  inten- 
tion of  the  teatator. — Estate  of  Barton,  £  Cof. 
Pra  Dec.  319. 

[e]  Words  or  clanaes  of  sentences^  or  even 
whole  paragraphs  of  a  will,  may  do  trans- 
posed fa>  any  extent  with  a  view  to  show  the 
intention  of  tbe  testator. — Estate  of  Behr* 
mann,  2  Cof.  Pro.  Dec  513. 


S  231.  Langnago  of  iDotnunent— PurUcnUr 
Words  and  Flmsos. 

[a]  The  words  "distribnted"  ia  not  a  tech- 
nics word,  is  conveyancing  and  is  not  usu- 
ally fonnd  in  deeds.  If  it  has  any  legal 
technical  meaning  it  has  such  meaning  with 
reference  to  decrees  of  distribution  in  pro- 
bate courts.— Estate  of  Heberle,  1S3  Cal.  275, 
95  Pac.  41. 

[b1  A  residuary  bequest  to  "Tbe  Old 
Ladies'  Home,  at  present  near  Bincon  Hill, 
at  St.  Mary's  Hospital,"  is  held  to  have  been 
intended  for  the  ''Sisters  of  Mercy,"  a  cor- 
poration embracing,  aa  part  of  its  charitable 
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[c]  A.  beqoegt  of  "omamfliits"  i>  in  this 
ease  construed  to  embrace  jewelry  Bud 
"jewels  in  general." — Estate  of  Traylor,  1 
Cof.  Pro.  Dee.  252. 

[d]  A  bequest  of  "her  wardrobe"  by  the 
teatatrii  is  held  in  this  case  not  ta  Include 
her  "omamente."— Estate  of  Traylor,  1  Cof. 
Pro.  Dec.  £52. 

[e]  Residue  or  reaidunm,  technicBlly,  ia  the 
remainder  or  that  which  remaiiis  after  tak- 
ing away  a  part;  in  a  will,  saeh  portion  of 
the  estate  as  is  left  after  paying  the  cfaargea, 
debts,  devisBB,  and  legacies;  and  the  pre- 
sumption is  that  the  testatrix  used  it  ia  that, 
sense,  udIbss  a  contrary  intention  clearly  ap- 
pears.—EstTate  of  Scott,  1  Cof.  Pro.  Dec.  36S. 

[f]  Inhere  a  will  is  drawn  for  a  testatrix 
by  an  attorney,  the  word  "residue,"  ss  used 
in  the  instrument,  will  be  taken  technically, 
and  DO  resort  can  be  had  to  artificial  aid  in 
its  interpret  a ti on  when  natural  reason  and 
the  eirenmstauces  of  its  insertiou  make  clear 
its  meaning. — Estate  of  Scott,  1  Cof.  Pro. 
Dec.  368. 

[g]  The  word  "leave"  in  •  will,  aa  applied 
to  the  subject  matter,  prima  facie  means  a 
disposition  by  will.— Estate  of  Hale,  2  Cof. 
Pro.  Dec.  101. 

[h]  A  devise  or  bequest  of  the  "residue" 
passes  all  the  property  which  the  testator  was 
entitled  to  devise  or  bequeath  at  the  time  of 
his  death  not  otherwise  effeetuslly  disposed 
of  by  his  will,  unless  it  is  manifest  from  the 
context  or  from  the  provisions  of  the  will 
that  the  testator  used  the  word  in  some  more 
restricted  sense. — Estate  of  Qranniss,  3  Cof. 
Pro.  Dec.  429. 

[i]  Where  a  word  Is  used  in  a  particular 
seose  in  one  part  of  the  will,  it  may  be  pra- 
snnied  thlat  it  is  used  in  the  same  sense  when 
employed  in  a  subsequent  part  of  the  instru- 
ment.—Estate  of  Dager,  4  Cof.  Pro.  Dec.  Z2. 

[j]  The  phrase  "all  my  debts,"  used  in  a 
direction  by  the  testator  to  his  executors  to 
pay  "all  debts  which  I  may  owe  at  my  de- 
cease, from  the  proceeds  of  sale  of  my  unpro- 
ductive property,"  Is  held  to  include  a  debt 
secnrsd  by  mortgage. — Estate  of  Esyden- 
feldt,  4  Cof.  Pro.  Dec.  510. 

[k]  The  term  "devise"  is  confined  excln- 
sively  to  real,  and  the  term  "legacy"  to  per- 
Bonaf  property. — Estate  of  Spreckels,  .5  Cof. 
Pro.  Dec.  311. 

[I]  The  word  "heirs"  in  a  testamentary 
InstTumeot  will  not  be  construed  technically, 
if  the  intention  of  the  testator  as  diselosed 
by  the  context  will  thereby  be  defeated  and 
«  portion  of  the  will  rendered  inoperative.— 
Estate  of  Fitzgerald,  5  Cof.  Pro.  Dec.  432. 

§  232,    Mistakes  In  Writing,  Grammar 

or  SpelUng. 
fa]  An  interlineation  ia  a  nill  is  the  most 
significant  part  of  the  line,  and  where  a 
clause  as  originally  written  Is  clear,  and  the 
testator  subsequently  makes  an  interlineation, 
it  must  be  assumed  that  he  intended  to  make 
the  sentence  convey  *a  meaning  which  it  did 


§  233.  Statementi  aa  to  Wlakea  of  Taatatot. 
[a]  If  an  immediate  distribution  of  the  es- 
tate after  due  administration  had  in  tUa 
case  been  contemplated,  the  testatrix  wonld 
not  have  made  the  expense  of  educating  the 
children  a  charge  upon  the  estate. — Eetato  of 
Berton,  2  Cof.  Pro.  Dee.  319. 

g  231.    Separate  Olansoa  or  Parts, 
[a}  A  will  consisting  of  several  parts,  sepa- 
ately  executed  by  the  testator,  must  be  con- 


sidered as  a   single  instrument  completed   i 
all  its  parts  at  one  time. — Estate  of  Maxi 
1  Cof.  Pro.  Dec  145. 


[b]  All  the  i>arts  of  a  will  are  to  be  eon- 
fltrued  in  relation  to  each  other,  and  so  as  if 
possible  to  form  one  consistent  whole. — Es- 
tate of  Maxwell,  1  Cof.  Pro.  Dee.  145. 

§  236.    Svparata    Olaaaaa    or   Farf    TLepu^ 
nant  and  OonlUctlng  Provlslona. 

[a]  The  residuary  interest  in  the  estate 
having  been  granted  in  clear  and  nnambign- 
ouB  words  to  two  persons  named,  and  the 
graut  of  lapsed  legacies  to  be  _paid  to  one 
of  them  being  subsequently  provided  for,  the 
well-settled  rale  for  the  construction  of  wills 
applies,  that  when  the  words  of  a  will  in  the 
first  instance  indicate  an  intent;  to  make  a 
clear  gift,  such  gift  cannot  be  cut  down  by 
any  subsequent  provisions  which  are  of  in- 
definite or  doubtful  expression. — Estate  of 
Bichards,  154  Cal.  478,  QS  Pae.  528. 

[b]  Where  several  parts  of  a  will  are  abso- 
lutely irreconcilable,  the  latter  part  mnst  pre- 
vail; but  the  former  of  several  contradictory 
clauses  is  never  sacrificed  except  on  the  fail- 
ure of  every  attempt  to  give  all  such  a  con- 
struction as  will  render  every  part  effective. 
Estate  of  Uaxwell,  1  Cof.  Pro.  Dec  145. 


[a]  The  words  of  a  will  are  to  receive  an 
interpretation  which  will  give  to  every  ex- 
pression some  effect,  rather  than  one  which 
will  render  any  of  the  expressions  inopera- 
tive.— Estate  of  Maxwell,  1  Cof.  Pro.  Dec 
145. 

[b]  When  the  meaning  of  any  part  of  a  will 
is  ambiguous  or  doubtful,  it  may  be  explained 
by   any   reference   thereto   or   recital   thereof 
in  another  part  of  the  will. — Estate  of  Max-    ' 
well,  1  Cof.  Pro.  Dee.  145- 

[e}  All  the  |isrts  of  a  wiU  are  to  be  eon- 
strued  in  relation  to  each  other,  so  aa,  if  pos- 
■ible,  to  form  one  consistent  whole;  bat 
where  several  parts  are  wholly  irreconcilable, 
the  latter  must  prevail. — Estate  of  Jones,  2 
Cof.  Pro.  Dec.  178. 

[d]  Every  portion  of  a  will  must  be  made 
to  have  its  just  operation,  unless  there  arises 
some  invincible  repugnance,  or  else  some  por- 
tion is  absolutely  unintelligible. — Estate  ot 
Behrmann,  2  Cof.  Pro.  Dee.  513. 

[e]  EfFoet  to  every  part  of  a  will  mnit  bo 

B'ven,  if  posalble.^Estato  of  Fair,  3  Cot.  Pro. 
ec  90. 
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[f]  All  parts  of  a  will  are  to  be  eoDStraed 
in  relation  to  each  other  so  as  to  form  oue 
consistent  whole,  if  possible. — Estate  of  Fair, 
.3  Cof.  Pro.  Dee.  60. 

[g]  Snch  a  eonstmetion  mnst  be  ^ut  apon 
a  will  SB  will  nphold  all  its  provisions  and 
enable  the  trustees  tberein  named  to  perform 
each  and  all  of  the  tni3t»  imposed  upon  them. 
Estate  of  Fair,  3  Cof.  Pro.  Dee.  90. 

5  237.    Oonstmlng  Iiutnuueiits  Togetber, 

[a]  Two  testamentarj  instrtimsntB  are  to  be 
taken  and  construed  together  as  one  initru- 
ment. — Estate  of  Jones,  2  Cof.  Pro.  Dee.  ITS. 

[b]  Where  two  test  amen  tarj  instruments 
are  admitted  to  probate  .as  the  last  will  of 
the  testator,  each  instrument  in  itsplf  being 
eoaplete  as  a  will  and  each  containing  a 
residuary  elanse,  the  two  clauses  are  incon- 
flistent  end  the  latter  elanse  prevails,  unless 
it  fails  in  whole  or  in  part,  in  which  event 
the  reaidnary  clause  of  the  prior  will  operates. 
Estate  of  Jones,  2  Cof.  Pro,  Dec.  178. 

[c]  The  mle  of  construction  is  substantial!;' 
the  same  wbere  there  are  several  wills  to  be 
harmonized,  as  where  there  are  several 
clauges  in  the  same  will  and  codicils. — Estate 
of  Jones,  2  Cof.  Pro.  Dec  178. 

§  238.    Construing    Instmments    Together— 
WlUa  and  CodlcUs. 

[a]  A  codicil,  bj  its  very  definition,  im- 
parts a  reference  to  some  prior  paper  as  a 
will.  And  where  a  writing  designated  as  a 
eodieil,  properly  eiecnted,  is  written  on  the 
reverse  aide  of  a  sheet  of  paper,  the  obverse 
aide  of  which  contains  a  writing  which  pur- 
ports to  be  a  will,  that  fact  ia  sufficient  to 
justify  the  inference  that  the  writing  on  the 
«bverse  side  of  the  paper  is  the  will  referied 
to  by  the  codicil,  although  the  codicil  in  terms 
makes  no  apeciOc  reference  thereto;  and  if 
no  other  will  is  produced,  it  is  suflHeient  to 
identify  the  purported  will  and  warrant  its 
admission  to  probate.— Estate  of  Plumel,  151 
Cal.  77,  121  Am.  St.  Bep.  100,  90  Pac.  192. 

[b]  Diapositions  made  bj  a  will  are  not  to 
be  diaturbed  by  a  codicil  further  than  ia 
absolutely  necesaary  in  order  to  give  the 
ciidici]  effect,  and  a  clear  disposition  made 
by  a  will  is  not  revoked  by  a  doubtful  ex- 
pression or  inconsistent  disposition  in  the 
-codicil.— Estate  of  Dominici,  151  CaJ.  181,  90 
Pac.  448. 

[e]  Where  a  will  made  an  absolute  dis- 
position of  certain  property  to  a  married 
daughter  of  the  testatrix,  and  a  subsequent 
codicil  subjected  the  property  so  given  to  a 
trust,  of  which  the  daughter  was  the  bene- 
ficiary, so  long  aa  she  remained  the  wife  of 
her  then  husband,  the  two  documents  are  to 
be  construed  together  as  devising  the  prop- 
erty absolutely  to  the  daughter,  subject  only 
to  the  execution  of  the  trust.  Where  the 
trust  was  terminated  by  the  death  of  the 
daughter,  her  interest  in  the  property  passed, 
freed  from  the  trust,  to  her  heirs. — Estate  of 
Barclay,  152  Cal.  7S3,  93  Pac.  1012. 

[d]  The  dispositions  made  by  a  will  are 
not  to  be  disturbed  by  a  eodieil  further  than 
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is  Deeessary  to  give  it  effect.  The  two  are  to 
be  read  together  so  as  to  make  one  consistent 
whole.— Estate  of  Barclay,  152  Cal.  753,  9f 
Pae.  1012. 

[e]  Where  the  body  of  the  will  disposed  of 
the  money  of  the  testatrix  td  various  legatees. 
In  apeeifled    sums,  and  beqneaths  a  specific 


to  a  last-named  legatee,  provided  there 
should  be  money  enough  to  pay  it  after  the 
other  legacies  and  all  just  debts  were  paid: 
and  the  codicil  leaves  to  the  lest  named  and 
another  legatee  "all  my  belon^nga,  furniture 
and  clothea  included,"  the  codicil  ia  not  to  be 
conatmed  aa  including  any  money,  bnt  as 
meaning  her  furniture,  clothes,  pictures,  jew- 
elry, dishes,  and  things  ordinarily  used  by 
her  for  her  personal  comfort. — Estate  of 
Eoch,  8  Cal.  App.  90,  m  Pae.  100. 
■  [t^  In  this  ease  the  codicil  of  the  teatatrix, 
which  in  effect  was  a  new  will,  omitted  one 
of  the  residuary  legatees  named  in  the  origi- 
nal will.  The  court  found  that  the  codicil 
was  inconsistent  and  irreconcilable  with,  and 
worked  the  revocation  of,  the  orginal  will  in 
respect  to  this  bequest,  and  therefore  denied 
the  right  of  the  legatee  to  participate  in  tbe 
distribution  of  the  residuum. — Estate  of 
Bcott,  1  Cof.  Pro.  Dec.  369. 

§  240.    Tlnu  from  Whldi  Will  Bpoaks. 

[a]  While  it  is  true  that  a  will  takes  effect 
only  from  the  date  of  the  death,  it  may  be    . 

construed  according  to  the  circumstancea  and 
the  facta  existing  in  the  mind  of  the  tes- 
tator at   the   date  of  execution.    Whenever  . 
a  testator  refers  to  an  actual  existing  state 
of  things,  or  to  what  he  considers  to  be  such    , 
B   state,   his '  language   ia    referential   to    the   , 
date  of  the  will  and  not  to  what  may  exist  at 
the  time  of  his  death,  which  is  a  prospective 
event,— Estate  of  Pearsons,  2  Cof.  Pro.  Dee. 
250. 

§  241.  PiMmnpUoiu  u  Affecting  Orasbnc- 
Uon. 
[a]  The  very  fact  of  making  a  will  raises 
a  very  strong  preaumption  against  any  expec- 
tation on  the  part  of  the  testator  of  leaving 
any  portion  of  his  estate  beyond  the  opera- 
tion of  his  will. — Estate  of  Jones,  2  Cof.  Pro. 
Dec.  178. 

5  242.    EqnitaUe  Oonverslon. 

[a]  Equitable  conversion  may  take  place  by 
Implication  as  well  as  by  express  words. — Es- 
tate of  Skae,  1  Cof.   Pro.  Dec.  405. 

[b]  If  a  will  anthorizes  the  executors  to 
sell  real  estate,  and  the  general  scheme  of 
tbe  testament  manifesta  an  intention  on  the 
part  of  the  testator  that  there  shall  be  an 
equitable  conversion  of  the  realty  into  per- 
sonal property,  such  a  conversion  will  take 
place,  although  the  power  to  sell  is  not  im- 
perative.—Estate  of  Skae,  1  Cof.  Pro.  Dec. 
405. 

[c]  In  order  to  work  an  equitable  conver- 
sion of  real  property  disposed  of  by  will  into 
personalty,  the  direction  to  sell  must  be  posi- 
tive, irespective  of  all  contingencies  and  in- 
dependent of  discretion. — Estate  of  Spreckels, 
5  Cof.  Pro.  Dec.  311. 
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i  S44.    Eridmca  to  Aid  t 

[a]  Positive  provtiiona  in  a  will  ara  not  to 
be  overcome  bj  ioferenee. — Eitato  of  Clancy, 
8  Cof.  Pro.  Dee.  343. 

I  24S.  EvMoncv  to  Aid  Ooutrnetloii— D«ft- 
UratlDu  of  loftator. 

[a]  tTnder  lectlon  1340  of  th»  Civil  Code, 
mere  deelftrationa  of  tha  tea^alor  aa  to  bii  in- 
tentioDi  are  inBdmitBibJe  to  «zp!aiii  tlie  latent 
ambignitj'.  Tbia  ii  a  limitation  npon  the 
general  nile  of  evidence  on  tliat  inbjeet,  and 
will  not -be  extended  beyond  ita  actual  lan- 
enage,  and  will  be  held  to  apply  to  the  mere 
mcident&l  fugitive  utteraueeB  or  declnrations 
of  intent,  aa  diatingaiahed  from  apecific  in- 
■tmetiona  aa  to  teatamentary  diaposition 
^ven  to  an  attomev  employed  to  draft  tha 
will,  which  it  may  be  proved  were  given. — 
Eatste  of  Domiuiei,  ISl  Cal.  181,  SO  Pae.  443. 

fb]  The  deelarationg  of  a  testator  are  not 
admiaaible  to  aid  in  conatming  hia  will,  qH' 
leas  made  in  close  proximity  to  the  time  of 
making  the  will,  and  then  only  in  cases  of 
ambignity. — Estate  of  Qodsil,  4  Cof,  Pro.  Dee. 
S14. 

f  248.    Identiflcatlini    of    FtnMoi    ox 

Other  Objecti. 

[a]  After  the  death  of  a  testator,  and  for 
the  pnrpoae  of  explaining  a  latest  ambignity 
at  to  the  identity  of  a  benellciary  under  the 
will,  the  attorney  who  drew  the  will  may  tea-, 
tify  to  the  initmctions  given  him  by  tlia 
testator.  Snch  evidence  is  not  forbiddea  by 
anbdiviaion  2  of  aeetion  1881  of  tbe  Code  of 
Civil  Proeednie,  on  the  ground  of  being  a 
diaclosnre  of  privileged  communication  a. — 
Estate  of  Dominiei,  151  Cal.  181,  SO  Fae.  448. 

[b]  Where  a  teatator  by  bia  will  left  a 
legacy  to  tha  wife  of  a  specifled  nephew,  who 
bad  no  wife  either  at  the  time  of  tbe  eieea- 
tion  of  the  will  or  at  any  anbseqnent  time 
prior  to  tho  death  of  the  teatator,  the  identity 


eatabliahed  by  extrinaic  evidence;  in  the  pres- 
ent case,  the  divorced  wife  of  loeh  nephew 
is  held  to  be  the  peraon  intended  aa  bene- 
ficiary.—Estate  of  Omendike,  154  CaL  628, 
98  Pao.  1057, 


f  248'/,. 


-  Identlficatiaa     of     Bztiliiaie 


[a]  A  refereuoe  in  a  will  may  be  In  such 
terms  aa  to  exelade  oral  testimony,  as  where 
it  is  to  papers  not  yet  written,  or  where  the 
description  is  ao  vagne  a*  to  be  incapable  of 
being  applied  to  any  instrument  in  particu- 
lar; but  where  there  is  a  reference  to  any 
written  document,  described  aa  then  existing 
in  such  terms  that  it  is  capable  of  being  as- 
certained, parol  evidence  is  admissible  to 
ascertain  it,  and  the  ouly  queation  ia  whether 
the  evidence  ia  sufficient  for  the  purpose.— 
Eatate  of  PlumeJ,  191  Cal.  77,  121  Am.  St. 
Bep.  100,  00  Pae.  1S2. 


cannot  be  ahown  by  parol  or  extrinsic  evi- 
ileuce,  when  It  appears  on  the  face  of  tb* 
iuBtrument  that  be  had  not  in  fact  ao  ap- 
plied.—Seaman's  Estate,  146  CaL  455,  465, 
lOa  Am.  St.  Rep.  S3,  80  Pao.  TOO. 

[bJ  The  queation  whether  tho  testator  in- 
tended to  make  a  specific  devise  or  bequest 
to  those  whom  be  has  conatitnted  his  residu- 
ary legateea  or  the  eoutrary  ia  one  purely 
of  conatruetiou,  to  be  determined  from  th« 
language  employed;  and  the  question  whether 
or  not  the  testator  at  the  time  of  the  exe- 
cution of  the  will  and  codicil  had  sufficient 
fersoaal  property  to  pay  all  the  genera) 
egaciea  mentioned  in  tbe  will  ia  a  cireum- 
atanee  bearing  on  bis  intent. — Eatate  ot 
Fainter,  150  Cal.  493,  80  Pae.  S8. 

[c]  A  paper  shown  to  be  in  the  handwrit- 
ing of  the  testator,  purporting  to  contain  ■ 
statement  of  the  aaseta  and  llabiUtiee  of  tb* 
partuertbip  in  which  he  owned  one-half  in- 
terest waa  competent  evidenee  to  sbow  th« 
testator'a  belief  as  to  the  status  of  the  boai- 
ueaa.— Estate  of  Fainter,  150  Cal.  408,  8» 
Pae.  OS. 

[d]  Testator  by  hia  will  left  his  reaidnary 
eatate,  ahare  and  abare  alike,  "unto  my  sis- 
ter, Louise  Jahnke,  and  unto  my  nophew, 
Heinrich  Schluter,  and  hia  sister,  my  nieeer 
all  residing  in  Luehow,  Hanover,  Oermany,"' 
A  codicil  made  about  three  months  there- 
after ia  as  followa:  "Whereas,  it  baa  com* 
to  my  knowledge  that  my  aiiter,  Looise 
jahnke,  .  .  ,  ia  dead,  I  hereby  bevueatb,  giv» 
and  deviae  the  ahare  of  my  aaid  estate  in 
said  will  given  .  ,  .  to  my  said  sister  to  th» 
other  two  residuary  legateea  therein  named, 
Heinrich  Bchluter,  and  to  his  sister,  my 
niece,  whose  name  is  Uarie  Kobler,  and 
whoae  reaidence  is  Salswedel,  Altmark,  Ger- 
many, ahare  and  share  alike."  The  nephew, 
Heinrich  Bchluter,  did  have  a  sister,  and  on» 
sister  only,  who,  at  the  date  of  the  will  and 
at  the  date  of  the  codicil,  was  a  resident  of 
Lncbow,  Hanover,  and  had  never  resided 
in  Salzwedel.  She  was  unmarried,  and  her 
name  waa  Christ iaue  Schluter,  Upon  th« 
other  band,  the  testator  left  a  niece,  the 
married  daughter  of  another  aiater,  named 
Uarie  Eoliler,  and  who  resided  in  Salxwedel. 


meaning  of  aeetion  1340  of  the  Civil  Code, 
to  explain  which  extrinsic  evidence  was  ad- 
missible; that  it  was  the  intent  of  tbe  tes- 
tator by  said  codicil  lo  leave  the  one-third 
originally  left  to  Lonise  Jahuke  to  the  other 
two  residuary  legatees  in  the  will  named,  on* 
of  whom  was  Heinrich  Schluter;  and  that  tb» 
evidence  showed  that  tbe  other  person  in- 
tended by  the  testator  as  a  residuary  legatee 
of  the  share  originally  left  to  Louise  Jahnke 
waa  hia  niece,  Ifarie  Eohler.  Held,  further, 
that  however  atrong  the  presumption  may  be 
that  Harie  Eohler  was  also  intended  in  the- 
body  of  the  irill,  tbe  presumption  is  one 
wbieh  may  not  be  Indulged,  and  in  support 
of  which  no  evidence  would  be  admiaaible, 
since  the  language  of  the  will  itaelf  is  frev- 
from  doubt  and  from  the  need  of  eonatme- 
tion  in  leaving  one-third  of  the  estate  to- 
the   sister  ot   Heinrich   Sehluter,   bis   aiee^ 
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[b]  Wliile  aztriDsie  evidence  ia  admitted 
to  explmin  l&tent  ambigaities,  and  to  perfect 
impeixMt  deieriptipas  of  beoeflciarieB  or  the 
Bubje«t  matter  of  deviEeH  oi  beqncEtt,  no 
•Tidenee  is  admiBsible  to  change  or  varj  th« 
tMtator's  eipreaaed  intent.  This  must  al- 
wajs  be  deduced  fiom  the  will  itself,  assisted 
bj  snch  extrinsie  eridenee.  The  proofs  af- 
fotded  bj  nch  evidence  are  to  be  emplo^ad 
merely  as  an  aid  to  tlie  court  in  detenniniDg 
what  in  fact  wai  tba  BzpreMed  intent  of  the 
testator,  and  if  that  intent  mt,j  not  be  so 
found,  tne  devise  or  beqnest  must  lapse,  line* 
it  is  not  within  tbe  power  of  a  court  to  make 
a 'new  will. — Eatats  of  Domisici,  161  CaL 
181,  »0  Pae.  448. 

[f]  If  either  from  the  will  itself  or  from 
extrinsic  evidence  the  object  of  a  charitable 
beqneat  cao  be  ascertained,  tiie  court  will  not 
invalidate  the  gift  or  defeat  the  donor's  in- 
teation. — Estate  of  Oibaon,  1  Cof.  Pro.  Dee. 
». 

[g]  Coarta  win  not  look  to  mattsrs  dehor* 
a  will  to  aseartaiD  that  the  omiasion  to  pro- 
vide for  a  child  is  unintentional. — Estate  of 
Callaghan,  S  Cof.  Pro.  Dee.  430. 

B.  DESIGNATION  OP  DEVISEES  AND 
LEGATEES  AND  THEIB  BESPECT- 
IVE  8HABE8. 

CHILDBEtl    AND    QBAITDOHILDREK,  |  311. 

HZIB8, 1  asm. 

IflSNOUEB  OF  DBVIBKB  OB  LEGATEE,  I  3ST. 

CLASSES,  i  3GS. 

BHABE8    Oa    POBTIOMS    AMD    DITISIOItS    OF 

ESTATE,  i  3SI. 
TAKING  PER  STIRPES  OR  PES  OAPITA,  |  SSt. 

I  2S1.    OUldnm  and  QnmdcUMno. 

[a]  Where  it  appean  from  other  exprea- 
eions  in  a  will  that  tbo  testator  need  the 
word  "heirs"  to  mean  "children,"  it  maj  be 
given  that  meaning. — Estate  of  Dager,  4  Cof. 
Pro.  Dee.  22. 

5  26SVi.    Hsln. 

[a]  The  word  "heirs"  In  a  test  amen  tanr  in- 
strument will  Dot  be  constmed  technicallj,  if 
the  intention  of  the  testator  as  disclosed  by 
the  context  will  thereby  be  defeated  and  a 
portion  of  the  will  rendered  inoperative.— 
Estate  of  Fitzgerald,  E  Co*.  Pro.  Dec.  172. 

[b]  Since  a  living  person  can  have  no  heirs, 
a  legacy  to  the  "heira"  of  a  person  living 
mnst  be  treated  as  void  unless  the  word  can 
be  given  some  other  than  its  tecbnieal  mean, 
ing.— Estate  of  Dager,  4  Cof.  Pro.  Dec.  22. 

S  267.    Mlmomer  of  DevlBea  or  Legateo. 

[a]  A  will  mast  be  so  construed  as  to  give 
every  ezpreseion  aome  effect,  rather  than  so 
as  to  mtike  any  espreasion  inoperative.  If, 
in  applying  a  will,  it  is  found  that  no  person 
exactly  answers  the  description  of  the  bene- 
flciary,  any  omission  in  such  description  must 
be  eorrected  if  the  error  of  omiasion  appears 
from  the  context  or  from  extrinsie  evidence^ 


§  268. 

[a]  The  reaiduary  clause  of  tbe  will  in  this 
case  is  construed  as  making  a  gift  to  the 
persons  therein  named  aa  a  elast. — Estate  of 
Langdon,  4  Cof.  Pro.  Dec  3ST. 

§  261.    Bbnnt  nt  Fortloai  and  Dlvlaloiu  of 
Batata. 

[a]  A  provision  of  a  will,  devising  the  reai- 
due  of  the  testatrix'  real  estate  to  certain 
named  persons  "after  my  son  .  ,  ,  has  been 
paid  what  he  has  paid  for  me  at  variova 
times,"  constitutes  a  legacy  in  favor  of  socb 
sou  of  all  amounts  thnt  be  at  variou  times 
had  paid  for  the  testatrix,  payable  ont  of  her 
estate  before  any  residuary  legacy  or  devise 
is  distributed.— Estate  of  Barclay,  1S2  Cal. 
753,  93  Pao.  1012. 

[b]  The  provision  in  the  will  in  favor  of 
snch  son  was  not  intended  to  take  away  from 
his  rights  as  a  creditor  for  such  amounts  as 
he  migbt  lawfully  claim  and  enforce,  but 
to  give  to  him  those  amounts  of  advances 
which  he  eould  not  otherwiee  claim. — Bstato 
of  Barclay,  152  Cal.  753,  93  Pae.  1012. 

S  263.    Taking  Fn  SUipes  or  For  Oapit*. 

[a]  Where  a  testator  bequeaths  one-half  of 
the  residue  of  his  eatate  to  tbe  "heirs"  of  a 
deeeaaed  aister  who  left  a  anrviving  aon  and 
aix  children  of  a  deceased  daughter,  these 
heirs  take  by  right  of  representation  and  not 
per  capita;  that  is,  one-fourth  of  the  residne 
goes  to  the  son  and  one  twenty-fourth  to  each 
of  the  six  children.— EsUta  of  Crane,  2  Cof, 
Pro.  Dee.  635. 

[b]  Where  the  testator  made  a  bequest  of 
9600  "to  the  heirs  of  George  and  William," 
brothers  of  his  deceaaed  wife,  and  William 
was  living  at  the  time  of  the  testator's  death, 
it  was  held  that  the  word  "heira"  was  need 
in  the  sense  of  "children,"  and  that  the  be- 
qnest shoold  be  divided  among  the  chUdren 
of  George  and  William  per  capita. — Estate  of 
Daga,  4  Cof.  Pro.  Dec.  E2. 

[c]  Where  a  testator  made  a  bequest  of 
t&OO  "to  the  heirs  of  George  and  WUliam," 
brothers  of  his  deceased  wife,  it  was  held 
that  the  bequest  was  intended  to  be  given  aa 
an  entirety  to  a  single  das*,  namely,  the 
heira  of  George  and  Wuliam,  and  to  whomso- 
ever, at  the  time  of  tbe  death  of  the  tes- 
tator, should  come  within  that  class  as  ten- 
ante  in  eommon,  and  that  they  sbonld  take 
equally,  that  is,  per  capita  and  not  per  stirpes. 
Eetate  of  Dager,  4  Cof.  Pro.  Dec.  22. 

[d]  If  a  testator  declares,  '1  wUl  that  A 
and  B  shall  become  my  aole  heirs,  and  that 
they  shall  eqoally  pouess"  my  property,  after 
all  just  claims  against  my  estate  have  been 
paid,  and  neither  A  nor  B  is  of  kin  to  the 
testator,  and  A  dies  before  the  death  of  the 
testator,  B  will  take  one-half  of  the  residue 


testator,  not  the  heira  of  A,  will  take  the 
other  half.— Estate  of  Patrick,  6  Cof.  Pro. 
Dee.  4S6. 
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D.    DESCEIPTION  OP  PEOPBBTY. 

UODS  OF  DE8CBIPTI0N,  t  SSS. 

PBOPEKTY,      ESTATK     OB     OTHEB     OENXBAL 

TEBMS.  I  ass. 
PERSONAL  PROPERTY,  I  873. 
COMMUKITY   PROPERTY,  |  278. 
8EPAHATX  PROPERTY,  |a7B«- 
RESIDUARY  CLAUSE,  I  2TT. 

§  26B.    Mode  of  DMCilptlon, 

[a]  The  provisions  of  the  will  in  thli  ease 
BDoiT  that  the  testator  divided  his  property 
into  two  classes:  First,  the  propertj  held 
jointly  with  his  Kunts;  and,  second,  all  other 
proparty, — Estate  of  Pearsons,  2  Cof.  Pro. 
Dec.  250. 

S  269.    Fiopeitj,    EiUte    or    Otbei    Qmonl 

[a]  Where  a  teetntor  leaves  certain  prop- 
erty to  hia  children,  and  in  a  subsequent 
cUDse  provides  that  his  wife  shall  share  with 
them  in  all  property,  the  second  clause  re- 
lates to  and  is  controlled  by  the  first,  and 
the  word  "alt,"  underscored  in  the  second 
clause,  refers  to  the  property  specified  in  the 
first  clause  .—Painter  t.  Painter,  1  Cof.  Pro. 
Dee.  33B. 

§  272.    Penonid  Propnty. 

fa]  Where  a  testator  bequeaths  his  partaer- 
ip  interest,  inelnding  ''moneys  out  at  in- 
terest," when  he  has  during  his  lifetime 
drawn  moneys  from  the  firm  which  it  is 
claimed  he  merely  borrowed  from  it,  paying 
interest  thereon,  it  is  held  that  "moneys  out 
at  interest"  do  not  include  moneys  drawn  by 
him  from  the  firm. — Painter  v.  Painter,  4  Cof. 
Pro.  Dee.  339. 

S  273.    Commniil^  Property. 

[a]  Where  the  will  devised  to  the  wife  for 
faer  life  all  the  separate  property  of  the 
testator  and  half  of  the  community  prop- 
erty, and  the  wife  died  before  the  testator, 
the  latter  was  tberenpon  vested  with  the 
absolute  title  to  the  community  property,  and 
the  right  to  dispose  of  the  same  by  will; 
and  wDere,  construing  all  parts  of  the  will 
in  relation  to  each  other,  it  clearly  appears 
that  the  testator  intended  the  will  to  be 
operative  aa  to  all  property  which  he  was 
entitled  to  devise  at  the  time  of  his  death, 
the  claim  that  the  testator  died  intestate 
in    respect    of     one- halt    of     the    community 

Sroperty  is  not  tenable. — Estate  of  Lux,  149 
a).  200,  85  Pac  147. 

[b]  A  testator  is  presumed  to  hsvs  known 
when  he  made  his  will,  tbat  by  the  law 
he  liad  no  power  to  dispose  by  will  of  his 
wife's  interest  in  the  commnaity  property, 
and  that,  without  her  coasent,  he  could  dis- 
pose of  only  one-half  of  the  community  prop- 
erty by  the  will.  It  is  also  preanmed,  unless 
the  contrary  appears  from  the  terms  of  the 
will,  that  he  did  not  Intend  to  devise  or  be- 
queath that  interest  in  the  community  prop- 
erty which  he  did  not  have  power  thus  to 
dispose  of.— Estate  of  Vogt,  154  Cal.  503, 
9S  Pae.  263. 

[c]  The  foregoing  roles  neeessarily  imply 
the  qualification  that  where  the  intention  t9 


dispose   of    the    wliole    of    the    eommnnity 

property,  and  not  of  a  moiety  thereof  only, 
IS  clearly  shown  by  the  terms  of  the  will, 
and  the  dispasition  so  made  is  such  tbat  the 
widow  cannot  take  tlie  moiety  given  her  by 
law  without,  to  that  extent,  defeating  the 
plain  intent  of  the  testator,  she  will   be   re- 

5 aired  to  choose  between  the  provisions  of 
le  law  and  those  of  the  will,  and  may 
take  either,  but  not  both. — Estate  of  Togt, 
154  Gal.  S08,  S8  Pac  265. 

§  Z73V^    aepanta  Piopccty. 

[a]  The  declaration  of  a  testator  in  bis  win 
that  the  property  devised  is  his  separate  es- 
tate cannot  be  considered  as  evidence  that, it 
is  such.— EsUte  of  Hale,  2  Cof.  Pro.  Dec 
181. 

§  277.    Beildiiary  Olaaae. 

[a]  A  devise  and  bequest  to  five  sou 
named,  share  and  share  alike,  of  "the  r*- 
maining  one-half  of  all  the  real  property  ac- 
quired and  posseased  by  me  after  my  mar- 
riage, and  all  the  rest,  residue  and  remainder 
of  the  personal  property  of  which  I  may  die 
possessed  after  payment  of  the  legacies  pro- 
vided for  in  clause  marked  'secondly*  of  this 
will,"  contains  a  general  and  not  a  apeeifie 
devise  of  real  estate;  and  the  clause  "after 
payment  of  the  legacies"  is  to  be  construed 
not  only  with  the  second  clause  of  the  will, 
which  contains  no  specific  mode  of  payment, 
but  also  in  connection  with  both  of  the  pre- 
ceding clauses  of  the  residuary  devise  and 
bequest,  including  such  real  estate. — Estate 
of  Eatto,  119  Cal.  552,  86  Pac.  1107. 

[b]  .Under  a  will  providing  for  speci&e 
enumerated  legacies,  and  providing  that  in 
case  of  the  death  of  any  "legatees  herein 
usmed,"  the  share  of  such  legatees  should  be 
"paid  to  my  brother  W.  S.  -  fiichards,"  and 
providing  that  "the  residue  of  the  estate" 
shall  go  to  "W.  B.  Bichards  and  FtbdcIs  S. 
Richards,"  the  residne  of  the  estate  is  not 
inelnded  in  the  legacies  enumerated  nor  the 
legatees  herein  named,  and  the  share  of  Fran- 
cis Bichards  in  the  residne  of  the  estate 
passed  to  plaintiff  by  his  grant,  who  is  en- 
titled to  succeed  to  Us  rights  on  distribution 
of  the  estate.— Estate  of  Richards,  154  CaL 
478,  98  Pac.  528. 

[e]  Where  absolute  discretion  to  dispose  of 
property  ts  left  with  a  residuary  legatee,  this 
is  equivalent  to  a  personal  legacy. — Estate  of 
Hanson,  3  Cof.  Pro.  Dec.  267. 

[d]  The  role  that,  in  the  interpretation  of 
Wilis,  residuary  clauses  are  to  De  given  a 
broad  rather  than  a  narrow  interpretation,  ' 
has  a  stronger  foundation  in  natural  reason 
than  have  some  of  the  other  rules  adopted 
by  courts. — Estate  of  Granuiss,  3  Cof.  Pro.  ; 
Dec.  429. 
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LIFE  ESTATES,  t  SSR. 

LIMITATIOUe     OB     OTHEB     PROViaiONS 

EEPDaNANT  TO  OB  IN0ON8ISTKNT  WITH 

DEVISE  IN  FEE,  ]  280. 
BEUAINDERS.  I  SBT. 
ESTATES  IN  8EVEKALTT.  JOINT  THNANOT  OB 

TEHAHCT    IN    OOUUON.  |  aSB, 
VESTED  OB  CONTINGENT  ESTATES  OB  INTEB- 

SSTS,  I  390. 

§  279.    Feo    Sln^s — ^Words     Ifeceaury    or 

SniBclent 

[a]  A  pioviBion  in  a  will  leaving  the  entire 
estate  of  the  teetatrix  to  a  daughter  who 
waa  nnmsiried  at  the  date  of  its  ezeeution, 
"if  ehe  remains  onmaTiied,"  and  "should  she 
marry  .  .  .  uj  other  children  shall  divide  it 
among  themselves,"  vests  an  absolute  fee  in 
the  daoghter  on  eondition  that  she  is  un- 
married at  the  time  of  the  death  of  the 
testatrii,  which  would  not  be  divested  by 
her  subsequent  marriage. — Estate  of  Alex- 
ander, 149  Cal,  146,  85  Pac.  308. 

[b]  Words  of  command  addressed  by  a 
testator  to  devisees  are  as  ineffectual  to  re- 
duce a  fee  to  an  estate  for  life  as  precatory 
or  explanatory  words;  such  words  are  not 
enough  to  establish  an  intention  that  is  not 
gathered  from  the  operative  words  upon  the 
face  of  tbe  will— Estate  of  Hale,  2  Cof.  Pro. 
Dec  191. 

§  282.    Abioliit«   Satato   In   Fanonal   Frop- 

[a]  Applying  the  ordinary  miss  for  the 
construction  of  wills  to  the  will  of  the  de- 
ceased testatrix,  held,  tbat  it  was  her  inten- 
tion that  a  legacy  of  forty  tboassnd  dollars 
should  be  paid  to  her  husband  for  hia  un- 
restricted use  thereof  for  his  own  comfort 
and  pleasure  daring  his  life,  and  that  only 
the  portion  thereof  which  may  remain  un- 
used at  his  decease  should  go  to  the  children. 
Estate  of  Uayhew,  i  Cal.  App.  162,  87  Pac. 
417. 

[b]  A  clause  in  a  will  "tbe  residue  (if  any) 
I  leave  to  my  executor  U.,  to  dispose  in  char- 
ities as  be  thinks  best,"  creates  a  personal 
bequest. — Estate  of  Hanson,  3  Cof.  Pro.  Dec. 
267. 

S  2SS.    Life  EsUtcs. 

[a]  A.  will  which  devises  certain  lands,  to 
tbe  ^andchildren  of  tbe  testatrix  with  the 
proviso  that  their  respective  mothers,  who 
were  tbe  daughters  of  the  testatrix,  should 
have  "the  full  control  and  possession  and  all 
rentals  and  income  of  the  lands  willed  to 
their  children  during  their  natural  lives,  ex- 
cept that  each  one  shall  every  year  put  out 
one  hundred  dollars  at  interest  (to  be  divided 
between  her  two  children),  until  her  yonng- 
est  ebild  attains  the  age  of  twenty  years," 
ereates  a  life  estate  in  each  of  the  respective 
mothers  as  to  the  land  devised  to  the  grand- 
ebildren,  subject  only  to  a  charge  of  one 
hundred  dollars  per  annum,  or  fifty  dollars 
each,  in  favor  of  their  respective  children, 
until  the  youngest  ebild  attains  the  age  of 
twenty  jc^srs,  and  subjects  the  devise  to  tbe 
grandchildren  to  tbe  estate  fox  life  in  tbe 


mothers. — Bstato  of  Halnea,  ISO  Cal.  S40, 
SB  Pac.  606. 

[bl  Wbere  a  testator  gives  to  B  »  specific 
fund  or  property  at  the  death  of  A,  and  in 
a  subsequent  clause  disposes  of  all  hia  prop- 
erty, the  combined  effect  of  tbe  several 
clauses,  as  to  such  fund  of  property,  is  to 
vest  it  in  A  for  life,  and  after  his  decease  in 
B.— Estate  of  Maxwell,  1  Cof.  Pro.  Deo.  145. 

§  2E6.  Llmltatlotui  or  Other  Fiovlslons  Be- 
pognant  to  or  Inconsistent  with  Devise 
in  Foo. 

[a]  A  "limitation"  is  particularly  deflned 
to  be  a  qualification  of  an  estate  given; 
"words  of  limitation  ore  words  which  mark 
out  the  estate  to  be  taken  by  tbe  grantee." — 
Estate  of  Hale,  2  Cof.  Pro.  Dec.  191. 

[b]  When  an  absolnte  estate  has  been  con- 
veyed in  one  clause  of  a  will,  it  is  not  cut 
down  or  limited  by  subsequent  words  except 
such  as  indicate  as  clear  an  intention  there- 
for as  shown  by  the  words  creating  the  es- 
tate. Words  that  merely  raise  a  doubt  or 
suggest  an  inference  will  not  afFect  the  estate 
thus  conveyed.  This  rule  of  construction 
controls  the  rule  that  an  interest  given  in  one 
clause  of  tbe  wiH  may  be  qualified  or  limited 
by  a  subsequent  clause. — Estate  of  Bicbet,  4 
Cof.  Pro.  Dee.  334. 

§  287.    Bonulnders. 

[a]  Tbe  devise  in  this  case  to  tbe  widow 
and  daughter  of  the  testator  upon  the  "ter- 
mination of  the  trust"  is  held  to  be  a  devise 
of  a  vested  remainder,  postponed  in  posses- 
sion merely. — Estate  of  Doe,  1  Cof.  Pro.  Dec. 
54. 

[b]  Where  a  will  gives  an  estate  for  life  to 
the  widow,  with  remainder  over,  a  power  of 
disposition  given  her  by  another  clause  in 
the  will  does  not  enlarge  her  estate  into  a  fee 
and  destroy  the  rights  of  the  remaindernien. 
Estate  of  Nelson,  3  Cof.  Pro.  Dec.  442. 

§  289.    Estate!  In  Savoralty,  Joint  Traancr 
or  Tenancy  In  Oonunon. 
[a]  A  devise  or  legacy  to  two  or  more  per- 
sons is  presumed  to  vest  in  them  an  estate 

as  tenants  in  common. — Estate  of  Dager,  i 
Cof.  Pro.  Dec.  22. 


§  290.    Vested  or  Contingent  Estates  or  In- 

[a]  The  rights  of  the  several  leoatees  in  the 
proceeds  of  the  lands  when  sold,  although 
such  shares  cannot  be  received,  nor  the 
actual  sum  payable  to  each  be  ascertained, 
until  the  sales  are  made,  are  nevertheless 
interests  which  vested  upon  the  death  of  the 
testator,  the  enjoyment  only  being  post- 
poned until  tbe  fund  out  of  which  payment 
was  to  be  made  should  be  realized;  and  the 
fact  that  it  could  not  be  ascertained  whether 
residuary  interests  would  receive  anything 
until  sufficient  sates  should .  be  made  to  sat- 
isfy the  prior  charges  does  not  prevent  the 
vesting  of  those  interests  in  like  manner. 
The  right  to  the  shares  vested  immediately, 
subject  only  to  be  defeated  by  the  failure 
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[b]  The  fact  that  a  trnit  la  created  In  the 
wife  in  the  reaidae  of  the  estate  for  the 
benefit  of  three  deai^ated  children  does  not 
prevent  the  reaidae  from  veatiog  either  in 
the  trnatee  or  in  the  children  a*  baneflciariee, 
or  in  the  heirs,  ind  it  <■  QDDeceEEarr  to 
determina  the  validity  of  aaeh  residuary 
tmat  where  the  appellants  are  the  legatees 
Bi  to  whose  intereata  the  will  was  erroneouaty 
declared  void. — Estate  of  Campbell,  14fl  Cal. 
7ia,  87  Pac.  573. 

[c]  The  nnrertainty  as  to  the  aharea  Is  BO 
obstacle  to  the  vesting  of  a  right  therein 
before  the  fund  is  collected,  or  the  sarplas 
aacertained,  or  division  aetually  made.  A 
veated  right  can  eziat  is  an  individual  ahare 
aa  well  as  in  a  apecifle  piece  of  land;  and  it 
la  not  necessary  that  the  ahare  should  be 
ascertained  by  separation,  provided  the  rale 
for  its  ascertainment  is  eatabliahed. — Estate 
of  Campbell,  149  Cal.  71Z,  87  Pae.  673. 

[d]  A  conditional  devise  necessarily  implies 
that  the  deviaee  shall  be  living  at  the  time 
of  the  happening  of  the  condition, — Estate  of 
Clancy,  3  Cof.  Pro.  Dec.  343. 

[e]  A  conditional  disposition  ia  ana  which 
depeifda  upon  the  occurrence  of  some  uncer- 
tain event,  by  which  it  is  either  to  take  affect 
or  be  defeated.— Estate  of  Clancy,  3  Cof.  Pro. 
Dee.  343. 

rfl  A  condition  precedent  In  «  will  is  one 
which  is  required  to  be  fulfilled  before  a  par- 
ticular diapoution  takes  efleet. — Estate  of 
Clancy,  3  Cof.  Pro.  Dec  343. 

[g]  A  legacy  is  contingent  or  vavted,  Jnat 
as  toe  contingency,  if  any,  ia  annexed  to  the 
gift  or  to  the  payment  of  it. — Estate  of 
Clancy,  3  Cof.  Pro.  Dee.  343. 

[hj  Where  one  devised  to  his  son  and  fonr 
daughters,  ahare  and  share  alike,  certain  real 
property,  to  be  diatributed  to  them  when  the 
youngest  child  should  become  of  age,  unless 
the  testator's  wife  should  before  that  time 
die  or  marry,  in  either  of  which  eventa  dis- 
tribution to  take  place  as  soon  as  poaaible; 
the  will  further  provided  that  if  the  son 
shonld  die  before  diatribution^  the  ahare  to 
which  be  wonid  have  been  entitled  should  go 
to  testator's  sister;  there  was  no  provision 
that  the  share  of  the  sister,  in  case  of  her 
death  before  distribution,  should  go  to  her 
heirs;  the  son  and  the  sister  died  before  dia- 
tribution  could  be  had  under  the  will;  upon 
application  by  the  heira  of  the  aiater  for  the 
share  thus  conditionally  devised  to  her,  it 
was  held  that  anch  daviae  was  contingent 
upon  the  death  of  the  son  before  the  time  for 
dlfitribntion  and  upon  the  anrvival  of  the 
sister  until  after  sncb  time,  and  that  both 
the  son  and  sister  having  died  before  such 
time,  the  sister's  eontingent  interest  ter- 
minated with  her  death,  and  her  heira  are 
not  entitled  to  take  anything  under  the  wUL 
Estate  of  Clancy,  3  Cof.  Pro.  Dec.  343. 


P.    CONDITIONS  AND  BESTEICTION8. 
§  292.    Validity  of  Conditions— B«Bfa«liit  Of 
Uarriag*. 

[a]  Any  diatinetion  that  ma^  bare  existed 
at  common  law  between  conditions  imposing 
restraints  apon  marriage,  as  applied  to  real 
and  to  personal  estate,  has  been  aboUafaed  in 
this  state  by  section  710  of  the  Civil  Code. 
Estate  of  Alexander,  14B  CaL  140,  S5  Pae. 
SOS. 

[b]  If  It  were  the  intent  of  the  testatrix, 
from  such  language,  to  constitute  a  condi- 
tion subseqnent,  terminatiog  the  daughter's 
estate  in  fee  and  vesting  it  in  others  on 
her  marriage  at  any  time,  the  condition 
would  be  void  as  in  restraint  of  marriage. — 
Estate  of  Alexander,  149  CaL  146,  85  Pae. 
308. 


G.  ESTATEa  IN  TBUST  AND  POWEES. 
OREATIOK  OP  TSSTAUENTART  TBDSTe,  I  lOS. 
W0BD8  NECESSABT  OR  SDFPIOIBNT  TO  Ca«- 

ATB  TRD3T,  I  9S«. 
PRECATORY  WORDS.  |  3SS. 
GRANTS  OP  ADTHOBITT  OR  DIBBOTIOII8 

lUPORTINO  TBU8T.   I  »». 
OONaTRUOTIOM   OF   TESTAUENTART    TKUSTS; 

I3B9. 

TRUSTEES,   I  800. 

ANNUITIES.   I  B03. 

VALIDITY  OP  TRUST,   |  808. 

UUITATION    OVER    OB    OTHER    DIBPOSITIOV 

OF      PROPERTY     ON     TERMINATION      OP 
TRUBT,    180*. 
BITTBOT  OP  PAILDRB  OP  TROBT,   |  SOS. 

§  293.    Creation  of  Testunantaiy  Tntsti. 

[a]  Provisions  of  the  codes  In  reapeet  to 
testamentary  truata  shonld  be  construed  lib- 
erally.—Estate  of  Doe,  1  Cof.  Pro.  Dee.  54. 

[bl  Where  a  testatrix  directs  that  there  be 
paid  monthly  to  her  daughter  a  apeciflsd  sum, 
and  to  her  two  grBnddau''hters  a  like  sum, 
share  and  ahare  alike,  and  in  case  of  the 
death  of  either  of  the  grand daughtera,  with- 
out issue,  the  survivor  to  take  the  whole  of 
the  laat  named  sum;  and  further  provides 
that  on  the  death  of  her  daughter  her  estate 
shall  go  to  her  two  grandchildren,  share  and 
ahare  alike,  oi  to  the  survivor  of  the  daugh- 
ter in  caae  of  the  death  of  either  of  the 
franddau^bters;  and  an  executor  is  appointed 
y  the  will,  but  he  is  not  named  as  truata^ 
a  trust  is  created  by  the  wiU  which  appoints 
an  executor,  but  does  not  name  him  tmstea. 
EstaU  of  Teasier,  2  Cof.  Pro.  Dee.  362. 

i  294.  Words  Necessary  er  Snl&dant  to 
Create  Trust. 
[a]  Where  a  tmst  is  created  by  wUI,  a  lib- 
eral construction  ahonld  be  given  to  its 
terms,  with  a  view  to  auataining  the  inten- 
tion of  the  testator,  which  ia  the  matter  for 
primary  eonaideration.  No  particular  form 
of  expression  is  necesaarj  to  make  the  trnst 
valid;  and  it  is  sufficient  that,  from  the  li^- 
gnage  used,  tbe  intention  of  the  testator  ii 
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apparent,  and  that  tlie  disporition  in  tnut 
which  he  eudeavori  to  make  is  consist  en  t 
with  the  rules  of  law.  A.  coDBtraction  of  the 
will  in  favor  ol  teitaer  will  obUun  when  the 
langange  reuooablj  admits  of  it;  and  it  will 
not  be  held  to  contain  a  void  trust  nuleai 
its  ixiTaliditj  is  beyond  qoestion,  and  tbe 
will  cannot  be  reasonably  constrned  other- 
■wise.— Estate  of  Herwood,  US  Cal.  18*.  83 
Pac.   755. 

[b]  It  ia  not  necessai;  to  nw  the  word 
" trust"  or  "trurtee,"  or  any  partienlar 
form  of  words,  in  creating  a  trast,  M  long  ks 
the  intention  of  the  testator  is  expreesed.— 
Estate  of  Teaiier,  2  Cof .  Pro.  Dec  362. 

$  SB6.    Prftcatory  Wordi. 

[a]  Where  a  testator  {who  is  a  lawyer)  de- 
vises property  to  a  nephew  and  to  the 
nephew's  son,  and  recammeuda  to  the  nephew 
to  leave  his  portion  thereof,  after  his  own 
death  and  the  death  of  his  wife,  in  trust  for 
each  son  and  to  his  children  or  descendant^ 
if  soy  are  living  at  the  time  of  the  death  oi 
the  son,  and  if  there  are  none  so  living  then 
to  Harvard  College,  the  word  "recommend" 
is  not  equivalent  to  a  direction  or  command, 
but  is  only  a  snggestion,  which  the  bene- 
flciary  is  free  to  follow  or  ignore. — Estate  of 
Whitcomb,  2  Cof.  Pro.  Dee.  279. 

[b]  Precatory  wordj  are  ipvea  only  their 
natural  force. — Estate  of  Whitcomb,  2  Cof. 
Pro.  Dec.  279. 

[c]  No  recommendatory  terms  of  a  will  ex- 
pressing a  will,  desire  or  the  like  are  suf- 
ficient to  create  a  trust,  unless  there  is  cer- 
tainty as  to  the  parties  to  take  and  what 
they  are  to  take. — Estate  of  Hanson,  3  Cof. 
Pro.  Dec.  267. 

[d]  Where  one  devised  an  interest  in  cer- 
tain property  to  his  son,  the  same  to  be  dis- 
tributed to  him  npoD  the  happening  of  a 
particular  event,  and  also  expressed  a  desire 
that  in  the  event  of  distribution  to  the  son, 
the  testator's  sister  should  take  the  same  in 
trust  for  the  son,  it  was  held  that  the  desire 
thus  expressed  was  merely  precatory,  and 
that  the  devise  to  the  son  being  direct,  the 
wilt  created  no  trust  in  the  sister. — Estate 
of  Claney,  3  Cof.  Pro.  Dee.  343. 

[e]  Precatory  words  addressed  to  a  devisee 
or  legatee  make  him  a  trustee  for  the  person 
in  whose  favor  they  are  used,  provided  the 
testator  has  pointed  out  with  sufficient  cer- 
tainty both  the  object  and  subject  matter  of 
the  intended  trust. — Estate  of  Biehet,  4  Cof. 
Fro.  Dec.  331. 

[f]  Precatory  words  are  expressions  In  a 
will  praying  or  requesting  that  a  thing  be 
done;  they  are  words  of  entreaty,  request, 
desire  or  recommendation  as  distinguished 
from  direct  and  imperative  words. — Estate  of 
Bichet,  4  Cof.  Pro.  Dee.  331. 

S  29&    Gfanta  of  Attthotltr  «  Dine- 

tlona  Importliig  Tnut 
[a]  A   claaee   in   the   holographic  will   of   a 
testatrix,   who  had   spent   most   of  her  life 
outside  of  tbe  state  of  California,  and  who 
could  not  be  presumed  to  be  awaie  of  the 


local  legal  technical  meaning  ef  the  word 
"transfer,"  devising  real  estate  to  her  execu- 
tors "to  be  transferred"  by  them  to  a  speei- 
fled  board  of  missions,  as  trustees  and  msn- 
ngers  thereof  for  a  designated  charitable  use, 
should  not  be  construed  as  an  attempt  to 
create  a  trust  in  the  executors  to  convey  the  . 
land,  but  should  be  construed  as  meaning 
nothing  more  than  that  the  executors,  in 
their  representative  capacity,  should  take 
possession  and  control  of  the  property  for 
purposes  of  administration  and  should  trans- 
fer it  upon  final  distribution  to  the  trustees 
in  whom  she  desired  that  the  title  should 
vest,  to  be  applied  to  tbe  charitable  use  de- 
scribed.—Estate  of  Peabody,  ISl  Cal.  173, 
97  Pac  184. 

[b]  When  tbe  income  of  property  Is  given 
to  one  for  life,  and,  at  hie  death,  the  prop- 
erty is  given  over  to  another,  and  no  trustee 
is  namM  in  the  will,  the  executor  is  the 
trustee  to  hold  the  property  during  the  life- 
time of  the  legatee  for  life. — Estate  of  Tea- 
sier,  2  Cof.  Pro.  Dec.  362. 

[c]  Three  conditions  most  concur  in  order 
that  a  power  be  deemed  a  trust  or  that  the 
speciBea  beneficiaries  take  trust  interests  by 
implication  in  defanlt  of  appointment:  Im- 
perativeness of  request  that  donee  execute 
the  power;  certainty  of  subject  matter;  and 
certainty  of  object. — Estate  of  Hanson,  8 
Cof.  Pro.  Dec.  267. 

9  299.    Oonatnictlon  of  Testatnentair  nrnati. 

[a]  It  is  essential  to  an  order  appointing 
a  trustee  under  a  will  to  fill  a  vacancy  nn- 
der  section  22S9  of  the  Civil  Code,  that  there 
should  be  an  existing  trust  to  be  executed; 
and  where  the  will  creating  the  trust  devised 
no  land  to  the  trustee,  but  merely  empow- 
ered the  executors  to  sell  the  land  with- 
out an  order  of  court,  and  made  him  trus- 
tee only  to  invest  the  proceeds  for  the 
benefit  of  two  grandnieces  until  they  at- 
tained majority,  which  they  had  both  at- 
tained, an  order  appointing  a  new  trustee, 
after  the  death  of  the  former  trustee,  to 
complete  the  contract  of  sale  at  the  in- 
stance of  the  pnrehaser,  was  improper. — In 
re  Walker,  149  CaL  214,  SS  Pac.  310. 

[b]  Where  a  trust  under  a  will  provided 
for  title  in  trustees  to  provide  an  income 
for  the  support  of  an  insane  person,  "so  long 
as  he  shall  be  Incompetent  to  hold  and  prop- 
erly manege  his  aftairs  and  property,"  the 
principal  to  be  turned  over  to  him  upon 
bis  restoration  "to  mental  soandness  and  ea- 
paoity,"  the  trust  is  to  be  construed  ae  con- 
tinuing until  the  actual  recovery,  in  faet 
from  mental  derangement  or  incompetency, 
rather  than  the  mere  making  of  an  order 
purporting  to  declare  such  recovery. — Aid- 
rich  V.  Barton,  153  Cal.  48S,  95  Pac.  900. 

[c]  In  order  to  terminate  the  trust  under 
the  will  the  discharged  person  must  prove 
restoration  to  a  condition  of  competency  in 
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[a]  A  beqneBt  to  %  eoiporatlon  in  trust, 
which  eknnot  be  enforced  by  the  benefieiaries 
because  beyond  the  power  of  the  corporation 
to  accept  or  perform,  ie  TOid. — Estate  of 
Hull,  3  Coi.  Pro.  Doc.  378. 

[b]  Where  a  beqaest  in  tmtt  Is  made  to  a 

SieciGed  corporatioa,  and  a  discretion  ie  con- 
ded  to  it  in  performing  the  tmat,  and  such 
corporation  goea  oat  of  existenoe  and  ia  auc- 
eeeded  bj  another  corporation  prior  to  the 
death  of  the  testator,  the  beqaest  does  not 
go  to  the  BucceeBor,  for  to  sanction  the  ezer- 
eise  b;  it  of  the  diseretiou  confided  to  its  pre- 
decessor  wonld  be  an  altering  of  the  testator's 
jrUL— Estate  of  Hull,  3  Cof.  Pro.  Dec  378. 


8  302.    - 

[a]  In  determiniDg  whether  stated  monthly 
pajmenis  to  the  wife  and  daughter  of  the 
testator  were  to  be  paid  by  the  trnstees  out 
of  income  only,  and  not  out  of  the  corpus 
of  the  estate,  resort  should  be  had  to  all 
the  ptoviaions  of  the  trust  bearing  thereon, 
and  where  they  show  an  anticipated  excess 
of  income  over  SDch  payments  and  elearly  In- 
dicate the  intention  of  the  testator  that  the 
property  should  be  so  invested  in  income- 
paying  seeorities  that  the  wishes  of  the 
testator  may  be  carried  out  for  the  main- 
tenance and  protection  of  the  wife  and 
daughter,  it  is  his  manifest  intention  that 
the  payments  to  them  should  be  made  from 
the  income  only. — Estate  of  Heywood,  148 
Cal.  184,  88  Pae.  755. 


8  303. 


-  Vklldltr  ol  TniBt 


[a]  A  provision  in  the  will  that  "All 
moneys,  notes,  &c.,  which  I  may  have  to  be 
divided  between  my  two  children  and  four 
grandchildren,  and  my  daughters  to  bava  ez- 
elnsive  control  of  their  children's  money  and 
invest  it  as  they  think  best  nntil  tbey,  the 
children,  become  of  age,"  creates  a  valid 
trust,  as  to  the  share  of  each  grandchild, 
in  bis  or  her  mother,  to  continue  daring  his 
or  her  minority,  and  the  bequest  of  the 
property  is  subject  to  such  trust. — Estate  of 
Ha&ies,  ISO  Cal.  640,  SO  Pac.  606. 

[b]  A  disposition  of  real  property  to  trus- 
tees, in  trust  to  convey  to  another,  where 
there  are  no  words  which  can  be  construed 
to  accomplish  a  direct  disposition  from  the 
donor  or  testator  to  the  other  person,  is 
void  under  the  provisions  of  the  Civil  Code 
prohibiting  such  trusts  to  convey. — Estate 
of  Peabody,  154  Cal.  173,  S7  Pae.  IS4. 

[e]  If  a  testator,  after  making  specific 
gifta,  devises  the  residue  of  his  estate  to 
trustees  "for"  certain  beneficiaries,  and 
^sewhere  In  the  will  provides  that  the  ex- 
ecutors, who  are  also  named  as  trustees  of 
the  trust,  shall  pay  to  the  persons  designated 
as  those  "for"  whom  the  property  is  held, 
a  specified  sum  per  month,  the  payment  of 
that  sum  constitutes  a  trust  purpose  of  the 
trust  of  the  residuum,  and  the  latter  is  not 
void  as  a  naked  tmst.-~£stat«  of  Doe,  1  Cof. 
Pro.  Dee.  64. 


td]  A  direction  to  trustees  to  pay  taxn, 
street  assessments,  and  other  charges  and  ex- 
penses incurred  in  improvements,  out  of  th« 
income  of  the  trust  estate,  does  not  provide 
for  an  unlawful  accumulation. — EUtata  of 
Doe,  1  Cof.  Pro.  Dec  54. 

[e]  A  devise  "in  trust"  for  others  is  not 
invalid  as  a  bare  trust,  when  it  imposes  on 
the  trnstee  the  duty  of  paying  the  rents  and 
profits  of  the  property  to  the  beneficiaries. — ■ 
Estate  of  Doe,  1  Cof.  Pro.  Dec.  54. 

[f]  The  trust  which  the  testator  attempted 
to  create  in  this  case  is  void  as  offending  the 
rule  against  perpetuity. — Estate  of  Fay,  i 
Cof.  Pro.  Dec.  2*  0. 

[g]  A  devise  and  beqaest  of  all  the  real 
and  personal  estate  of  a  testator  to  desig- 
nated trustees  "in  trust"  with  directions  to 
pay  over  the  net  annual  income  to  his  widow 
for  life^  and  upon  her  death  "to  divide  the 
estate  into  three  equal  parts,  when  one  of 
the  parts  shall  be  forthwith  assigned,  trans- 
ferred, set  over  and  delivered ' '  by  such 
trustees  to  one  of  the  sons  of  the  testator, 
whereupon  "the  same  shall  be  and  become 
his  absolutely  and  forever,"  and  another 
part  to  another  son  in  the  same  manner,  and 
the  remaining. part  to  be  continued  to  be  held 
in  trust  by  such  trustees  and  the  net  annual 
income  paid  to  the  daughter  of  the  testator 
for  life  and  upon  her  death  "to  pay  over  the 
principal"  of  such  part  to  her  children  or 
grandchildren,  as  the  case  may  be,  "when 
tbe  same  shall  become  theirs  absolutely  and 
forever,"  is  as  to  the  real  estate  a  void  trust. 
Estate  of  SpreckeU,  5  Cof.  Pro.  Dee.  311. 

[b]  A  devise  and  bequest  creating  a  void 
trust  is  also  invalid  as  a  devise,  not  with- 
standing the  trustees  and  beneficiaries  are 
the  same  persons  and  the  words  therein  tbat 
"the  same  shall  become  bis  absolutely  and 
forever." — Estate  of  Spreekels,  5  Cot.  Pro. 
Dtsa.  311. 

[i]  A  derise  and  bequest  is  also  a  void  tmst 


realty  and  personalty  are  united  in  one  in- 
separable trust  scheme. — Estata  of  Spreekels, 
B  Cof.  Pro.  Dec.  311. 

[p]  Where  a  testatrix,  after  describing  cer- 
tain real  estate,  states,  "I  have  great  faith 
in  the  future  value  of  said  piece  of  property, 
and  my  deeir^  is  that  my  share  in  it  shall  not 
be  sold  until  it  is  absolutely  necessary  ao  to 
do,"  and  then  adds,  "When  said  land  ia  sold, 
a  sum  equal  to  sixty  thousand  dollars  shall 
be  invested  by  my  executors  in  bonds  or 
dividend  stocks  or  loans  secnred  by  good 
mortgages,  and  tbe  net  iueome  received  there- 
frem  shall  be  distributed  as  above  directed," 
such  provisions  are  bad  as  a  trust  in  the  land, 
and  as  a  power  in  trust,  and  as  in  restraint  of 
alienation. — Estate  of  Callaghan,  5  Cof.  Pro. 
Dee.  42S. 

[k]  Devises  of  land  to  executors  in  trust, 
by  implication,  are  ^ot  favored,  and  are  tol- 
erated only  where  the  probability  of  the  tes- 
tator's intention  to  that  effect  is  so  strong 
that  a  contrary  presumption  cannot  be  en- 
tertained.— Estate  of  Culaghan,  6  Cof.  Pr«. 
Dee.  420. 
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[«]  Where  th«  will  imposed  no  doty  opon 
the  trustees  to  divide  the  tmst  estate  after 
the  termiDHtiou  of  the  tmst  upon  the  death 
ot  bis  wife,  and  provided  that  one-half  of 
the  remainder  should  "vest  absolutely  in  hie 
daughter,"  aad  that  the  remaining  one-half 
should  "vest  absolutely"  in  certain  relative* 
named,  and  to  meet  the  contingency  of  the 
daughter  dying  before  the  wife  without  is- 
sue provided  that  in  sneh  ease  the  "whole 
residue  of  the  estate  shall  be  divided" 
among  certain  relatives,  the  nse  of  the  word 
"divided"  in  meh  connection  ia  not  incon- 
sistent with  an  intention  to  devise  the  prop- 
erty to  the  substituted  beneficiaries,  but  is 
designed  rather  to  express  sueh  intention  in 
view  of  tlie  other  absolute  devises.— Esl  ate 
of  Heywood,  1*8   Cat.   184,  82   Pae.   755. 

[b]  Where  the  will  contains  words  of  de- 
vise to  those  among  whom  the  estate  was 
to  be  divided  upon  the  termination  of  the 
trust,  a  provision  in  the  will  empowering 
the  tmstees  to  make  sales  and  conveyances 
and  to  invest  and  reinvest  the  proceeds  of 
each  sales  does  not  create  any  forbidden 
trust  to  convey;  and  the  trust  was  within 
the  provisions  of  section  B57  of  the  Civil 
Code.— Estate  of  Lux,  U6  Cal.  200,  83  Pas. 
147. 

§  305.    Effect  Of  FaUnn  of  Trnst. 

[a]  Where  a  tniet  attempted  to  be  created 
by  a  will  in  specified  real  estate  is  void, 
further  provisions  of  the  will,  to  the  ef- 
fect that  in  the  event  of  the  testator's  dis- 
posing of  such  property,  his  trustees  should 
psy  the  proceeds  thereof  to  the  beneficiaries 
of  the  trust,  and,  if  not  so  sold,  the  prop- 
erty "is  to  be  kept  and  distributed  to"  such 
beneficiaries,  evince  an  intention  on  the  part 
of  the  testator  that  euch  property  or  its  pro- 
ceeds should,  either  with  or  without  a  trust, 
paes  to  the  persons  designated  as  bene- 
ficiariee.— Estate  of  Heberle,  153  CaL  275, 
S5  Pae.  «. 

[b]  Where  a  tmst  attempted  to  be  cre- 
ated by  a  will  is  void,  if  there  are  no  other 
apt  words  in  the  will  dlsposiog  of  the  prop- 
erty aCFecled  thereby,  intestacy  as  to  it  is 
the  result.— Estate  of  Herberle,  153  Cal.  275, 
95    Pae.   41.' 

[c]  A  will  deviling  aU  of  the  residue  of 
the  testator'B  estate,  real  and  personal,  to  a 
woman  named,  "in  trust  during  her  life  for 
herself,  her  son,"  and  two  "daughters"  named, 
and  providing  that  upon  her  death  "all  of 
said  rest,  residue  and  remainder  to  go  to" 
the  son  and  daughters,  "to  be  divided 
amongst  them  equally,  share  and  share 
alike,"  creates  an  imperfect  trast,  which  is 
invalid  for  went  of  certainty;  yet  the  title 
does  not  pass  to  the  heirs  of  the  testator, 
since  it  appears  from  the  terms  of  the  will 
that  the  woman  was  to  have  a  beneficial 
estate  "during  her  life,"  and  she  will  take 
the  whole  residue  during  her  life,  discharged 
from  all  hardens,  save  such  interest  in  re- 
mainder aa  paased  to  her  children,  tbns  giv- 
ing to  the  testator's  iutestion  "effect  aa  fw 


as  possible." — McClellan  t.  Weaver,  4  Cal. 
App.  503,  88  Pae.  646. 

[d]  Where  the  ob^eet  of  a  bequpst  In  trust 
is  incapable  of  being  performed,  both  the 
trustee  and  beneficiaries  having  ceased  to  ex- 
ist prior  to  the  death  of  the  testator,  the 
doctrine  of  ey  pres  cannot  be  invoked,  and 
the  court  Is  unable  to  name  a  trustee  by 
whom  the  trust  can  be  performed. — Eetate  of 
Hull,  3  Cof.  Pro.  Dec.  878. 

[e]  Under  a  clanse  is  a  will  providing  that 
"all  the  rest  and  residue  of  my  estate,  real 
or  personal,  wheresoever  situate,  of  which  I 
may  dit  seized   or  possessed,   I  give,  devise 

and  bequeath   to   my   beloved  wife It 

is  my  wish  that  my  wife  pay  a  monthly  pen- 
sion of  ten  dollars  to  my  sister  during  the 
letter's  lifetime" — the  wife  is  entitled  to  the 
entire  residue  of  the  estate,  free  from  any 
limitation  or  tmst. — Estate  of  Bichet,  4  Cot. 
Pro.  Dec.  334. 


A.  Nature  of  Title  and  Bighta  in  Oeneral, 

SS  310,  320. 

B.  Specific  and  Oeneral  Devises  and  Bequest* 

and  Cumulative  and  Substitutional  Leg- 
acies, IE  320-331. 

C.  Advancements,      Ademption,      Satisfaction 

and  Lapse,  ({3321^,  333. 

D.  Election,  H  334-339. 

E.  Abatement,  SS  340>i,  3411^. 

H.  Lapsed    Devises    and   Bequests,    tS    350- 
352. 


§  319.  Property  oi  Fund  Oat  of  Which  Ireg»- 
dea  ar«  to  be  Paid, 
[a]  Where  annnitiee  are  payable  from  the 
rents  of  a  building,  and  the  bnilding  is  sold 
during  the  coarse  of  administration,  the 
rights  of  the  annuitants  are  measured  by  the 
rule  that  when  the  funds  out  of  which  annui- 
ties are  payable  fall,  resort  may  be  had  to 
the  general  assets  as  in  the  case  of  a  general 
legacy.— Estate  of  Hale,  2  Cof.  Pro.  Dec.  101. 

S  820.  Time  of  Accrual  of  BUftt  to  DtrlM 
or  Legacy. 

[a]  If  a  devise  is  limited  to  take  effect 
upon  the  termination  of  a  tmst  and  the  tmst 
proves  invalid,  the  devisees  come  immediately 
into  their  own.— Estate  of  Doe,  1  Cof.  Pro. 
Dec  54. 

[bj  A  tenant  of  realty,  specifically  devised 
to  her  for  life,  is  not  entitled  to  possession 
on  teatator's  death.  But  as  she  Will  be  en- 
titled to  the  rents,  issues  and  profits  upon 
distribution  of  the  estate,  her  intermediate 
occupancy  might  not  ardioarily  challenge 
criticism;  yet  aliter,  if  objection  made. — Ea- 
t«te  of  Shillaber,  1  Cof.  Pro.  Dec.  101. 

[e]  Where  a  testatrix  makes  ■  beqoest  of 
money  to  one  son  to  be  paid  when  he  at- 
tains the  age  of  thirty-five  years,  and  a  be- 
quest to  another  son  to  be  paid  when  he 
attain*  the  age  of  thir^  joars,  nnd    where 
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■ks  fnrtksr  provide*  that  it  either  ton  diet 
the  portion  aUotted  him  shall  be  paid  to 
the  other,  and  the  flrst  boh  diet  without  at- 
taining the  Bpeeifled  age  and  before  the  «ec- 
ond  attained  the  age  of  thirtj  jean,  an  ap- 
plieation  bj  the  lorviTing  eon  before  reach- 
ing thirty  7eara  of  age  for  the  portion  al- 
lotted to  the  de ceased  son  ii  premature  and 
moat  be  denied. — Eitata  of  Fair,  8  Cof.  Pro. 
Dec.  BO. 

[d]  The  qaestion  of  veatiiig  or  not  vesting 
ia  to  be  determined  by  the  fact  whether  the 
gift  is  immediate  and  the  time  of  payment 
or  of  enjoyment  is  only  postponed,  or  whether 
the  ^ft  ii  a  future  and  contingent  one  de- 
pending on  the  happening  of  a  particular 
event.  If  futnritj  la  annexed  to  the  anb- 
Btance  of  the  gift,  the  vesting  is  soepended. 
The  point  that  determinea  the  vettin^p  ia  not 
whether  time  ia  annexed  to  the  gift,  but 
whether  it  is  annexed  to  the  substance  of  the 
gift  u  a  condition  precedent. — Estate  of 
Clancy,  S  Cof.  Pro.  Dec.  343. 

[e]  Testamentary  dispositions,  ineludin^  de- 
vises and  bequests  to  a  person  on  attaining 
majority,   are   presumed   to   vest   at   the  tes- 
tator's death,  bnt   this   presumption   may  be  „     „  „  ■.„„  w» 
rebntted. — Estate  of  Clancy,  3  Cof.  Pro.  Dec.      ^^4  sachlnterest 
343.                                                                                     __  i.._   .__._.__  i_ 

[ee]  The  word  "entitled"  as  need  in  section 
1658  of  the  Code  of  Civil  Procedure  refers 
to  the  vesting  of  the  legacy. — Estate  of  Hall, 
4  Cof.  Pro.  Dec  «7. 

[f]  A  beqaeat  to  a  person  on  attaining  the 
age  of  twenty-five  years  ia  vested  on  the 
death  of  the  testator.— Estate  of  HaU,  1  Cof. 
Pro.  Dee.  44T. 

[g]  The  law  always  inelinea  to  treat  in- 
terests as  vested,  and  in  cases  of  doubt  or 
mere  probability  H  declares  legacies  vested. — 
Estate  of  HaU,  4  Cof.  Pro.  Dec.  447. 

B.  SPBCIFrC  AND  OENBBAL  DEVTSES 
AND  BEQUESTS  AND  CUMXILATIVE 
AND   eUBSTrrunONAL  LEGACTEH. 

OOliaTBUOTtOlI   or   DXTISES   add   BXQDEBTa 

IK  OSNERAL.  f  829. 
BPEOIPIO  DEVIBEB,  I  S2TH. 
SFEGIFIO  BEQUESTS,  i  S3B. 
BUBSTITITTIOITAL  LEOAOIEB,  |  BSOM. 


[b]  Where  land  definitely  described  and  dia- 
tingniihed  from  all  other  parcels  of  land  or 
property  was  devised  to  the  residuary  lefm- 
tees  in  connection  with  a  residuary  deviae 
and  bequest  to  them  of  all  other  real  and 
personal  property  not  otherwise  appropriated, 
the  land  so  described  and  devised  must  be 
deemed  specifleslly  devised. — Estate  of  Pain- 
ter,  ISO   Csl.   498,   S9  Pac.   BS. 

[e]  Where  there  was  sufficient  evidenee  to 
show  that  the  half  interest  of  the  decedent 
in  a  firm  was  enough  to  pay  the  indebted- 
ness and  leave  a  surplna,  which  would  b« 
adequate  to  discharge  the  general  legaciea 
under  the  will,  the  devises  of  the  real  es- 
tate by  specific  description  to  the  residuary 
legatees  must  be  deemed  specific. — Estate  of 
Painter,  160  Cal.  498,  8S  Poe.  98. 

[d]  A  recital  in  the  will  of  the  decedent 
that  he  had  made  a  deed  of  gift  of  the  mort- 
gaged land  to  his  wife,  "subject  to  the  en- 
cumbrances thereon,"  does  not  import  any 
specific  devise  of  the  land  to  her. — Estate 
of  Wells,  7  CaL  Apt>.  G15,  94  Pac.  SSO. 

S  32B.    Spsclflo  Baqnasta, 
[a]  A  legatee  of  a  specific  bequest  can  take 
'y  such  interest  in  the  property  bequeathed 
the  testator  had  a  right  or  power  to   dia- 


S  3301/,.    antftltatloiul  Irfgrndee. 

[a]  Where  a  decedent  leaves  two  testa- 
mentary instruments  which  are  admitted   to 

Scobate  as  his  last  wiU,  in  each  of  which 
i  bequeaths  to  several  persons,  respectively, 
the  same  amounts,  and  denominating  each 
instrnmeut  as  his  last  will,  such  language 
constitutes  intrinsic  evidence  of  the  tes- 
tator's intention,  and  the  legacies  in  the  lat- 
ter instrument  are  substitutional  for  these 
contained  in  the  former. — Estate  of  Jones, 
2  Cof.  Pro.  Dee.  176. 

[b]  In  this  ease  it  is  held  that  the  reaidnaiy 
legatees  under  a  farmer  will  take  the 
residuum  of  the  estate,  which  ia  bequeathed 
to  charities  by  the  residuary  clause  of  a  Ut- 
ter will,  but  which  they  are  unable  to  take 
by  virtus  of  the  restrictions  imposed  by  sec- 
tion 131S  of  the  Civil  Code.— Estate  of  Jones, 
2  Cof.  Pro.  Dee.  178. 


[a}  Though  the  definition  of  a  specifle 
legacy  in  section  I3S7  of  the  Civil  Code  re- 
fers in  terms  only  to  legacies,  yet  the  ques- 
tion whether  a  testamentary  gift  is  specific 
or  general  ia  to  be  determined  by  the  same 
tests  where  the  subject  of  the  gift  is  real 
property  as  where  it  is  personal  property.— 
Estate  of  Painter,  160  Cal.  498,  89  Pm. 
98. 

9  SZrVt.    Specific  Devlaet. 

[a]  Undei  section  1360  of  the  Civil  Code, 
read  together  with  sections  1367,  1359,  and 


any  contribution  to  the  payment  of  general 
legacies  pven  therein.— Estate  of  Painter, 
IfiO  CaL  498,  89  Fae.  98. 


f  aSZVa.     Ademption. 

[a]  Where  the  owner  of  land  devises  the 
same,  together  with  the  buildings  and  busi- 
ness thereon  conducted  and  thereafter  or- 
ganizes a  corporation  and  leases  the  prop- 
erty to  it,  he  being  the  principal  atoekbolder 
In  the  corporation  and  continuing  to  manage 
the  business  as  before,  there  is  no  change  in 
the  substance  of  the  property,  and  on  kis 
death  tne  devisees  and  legatees  named  in  his 
will  are  entitled  to  a  distribution  of  the  prop- 
erty as  there  specified. — Estate  of  Garratt,  i 
Cof.  Pro.  Dee.  394. 

[b]  Ademption  is  the  extinetion  or  witk- 
bolding  of  a  legacy  in  consequence  of  some 

set  ef  the  testator,  wkiek,  thongk  not  direetlj 
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•  TeToeatlon  of  tlie  beqneat,  ia  eoniidered  in 
bw  as  equivalent  Uiereto  or  indisatiTe  of  an 
intention    to    revoke.     The    ademption   of    a 

Xiific  legacy  u  eSeeted  bj  the  extinction 
the  thing  oi  fund,  without  regard  to  the 
teBtatoT*!  intention;  bnt  where  the  fond  re- 
mains the  same  in  tnbstanee,  with  aotne  nnim- 
E>rtaiit  alteration,  there  is  no  adamption.— 
state  of  Qarratt,  3  Cof.  Pro.  Dec.  3M. 

[e]  To  adeem  is  to  revoke  a  legacy  either 
by  implication,  as  by  a  different  disposition 
of  the  bequest  daring  tiie  life  of  the  testator, 
or  by  satiBfaction  of  the  legacy  in  advance, 
u  by  delivery  of  the  thing  bequeathed,  or  its 
equivalent,  to  the  legatee  during  the  life- 
time of  the  legator.  A  specific  legacy  may 
be  adeemed;  if  the  sobject  of  it  is  not  in 
existence  at  tbe  time  of  the  testator's  death, 
then  the  bequest  entirely  fails. — Estate  of 
Garratt,  3  Cof.  Pro.  Dec.  394. 

[d]  Ademption  is  the  revocation  of  a  grant. 
donation  or  the  like,  especially  the  lapse  or 
a  legacy,  by  the  testator's  satisfying  it  by  de- 
livery or  payment  to  the  leipitee  before  his 
death,  or  l>y  bis  otherwise  dealing  with  the 
thing  bequeathed  so  as  to  mauifcst  an  intent 
to  revoke  the  bequest. — Estate  of  Oarratt,  3 
Cof.  Pro.  Dec.  3M. 

[s]  Tbe  question  of  ademption  is  purely  one 
of  fact  and  not  of  intentiou,  differing  in  this 

,  _       Dec. 

394. 

[f]  A  beqneat  of  eighteen  sbarea  of  stock 
In  a  designated  corporation  is  not  adeemed 
where,  between  the  date  of  the  will  and  the 
death  of  the  testator,  a  securities  corpora- 
tion is  orr.  Tilsed  which  is  merely  a  holding 
company  f.,i  tbe  first  corporation,  owning  aO 
stock  issued  by  it  and  no  other  property, 
and  the  testator  exchanges  his  stock  in  tbe 
first  corporation  (twenty-one  shares  in  all) 
for  two  thousand  one  hundred  and  tweniy- 
one  shares  In  the  securities  company. — Estate 
of  Tillman,  G  Cot.  Pro.  Dec.  3B7. 

§  SS3.    LapM 

[a]  A  bequest  to  a  street  railway  corpora- 
tion to  establish  a  reading-room  for  its  em- 
ployees laoies  where,  before  the  death  of  the 
testator,  tne  corporation  is  consolidated  with 
others  to  form  a  new  company. — Estate  of 
Hull,  8  Cof.  Pro.  Dee.  376. 

[b}  The  common-law  doctrine  of  lapse  or 
failure  as  applied  to  bequests  or  devises  in 
case  tbe  beneficiary  predeceases  tbe  testator 
is  preserved  by  section  1343  of  the  Civil 
Code,  ai  the  general  rule,  with  tbe  special 
exception,  under  section  1310,  of  avoidance 
in  favor  of  "a  child  or  other  relation,"  pro- 
Tided  he  leaves  "lineal  descendants"  who  sur- 
vive the  testator. — Estate  of  De  Bemede,  1 
Cof.  Pro.  Dec.  486. 

IM,  ■!••.•  SSI,  inba. 


respect  from  revocation,  which  is  purely 
of  intent.— Estate  of  Qarratt,  3  Cof.  Pro. : 


D.    ELECTION. 


[a]  The  tastator,  by  his  will,  oftet  devis- 
ing a  spMifla  piece  of  real  property,  wiiiek 


was  his  separate  estate,  to  his  wife,  provided 
that  "^he  rest  and  residue  of  my  estate, 
leal,  personal  or  mixed,  wheresoever  situ- 
ated, I  give,  devise  and  bequeath  the  whole 
thereof  to  my  said  wife"  and  to  his  four 
named  children,  "that  is  to  say,  an  undivided 
one-fifth  share  thereof  to  my  said  wife,  and  an 
undivided  one-flf  tb  share  thereof  to  each  of  my 
said  children."  The  will  furthn  declared  that 
"all  my  estate  is  my  separate  property,  ex- 
cept a  portion  thereof  equal  to  a  value  of 
98,000,  that  is  to  say,  only  (8,000  of  my 
estate  is  community  property."  The  will  also 
gave  tbe  executors  power  to  sell  and  dis- 
pose of  all  or  any  part  of  "my  estate."  The 
value  of  the  entire  estate  was  tll,460.03. 
Tbe  value  of  tbe  lot  devised  to  the  widow 
was  92,350,  and  tbe  residue,  after  paying 
the  debts  and  expenses  of  administration, 
amounted  to  {8,109.25.  Held,  that  the  widow 
was  put  to  her  election  to  take  either  un- 
der the  will,  or  her  share  in  tbe  community 
property. — Estate  of  Vogt,  IS4  Ca).  508,  98 
Pac.  S66. 

E.    ABATEUENT. 

§  34av«.   Ohud  omidm  oiBiu«d  vrhm. 

[a]  A  testatrix  does  not  omit  to  provide 
for  her  child,  so  that  it  will  inherit  under 
section  I30T  of  the  Civil  Code,  when  she  de- 
vises to  it  land  to  which  her  title  is  imper- 
fect, or  to  which  she  ha*  no  title  at  all. — 
Estate  of  Callaghan,  5  Cof.  Pro.  Dec.  430. 

[b]  The  words,  "when  any  testator  < 


§  341^1.    Bpeclflc  Lagadas. 

[a]  If  in  subdivision  18  of  hla  will  a  tes- 
tator gives  all  the  rest  and  residue  of  hia 
property  to  his  brothers  and  sisters,  share 
and  share  alike,  and  in  subdivision  22  he 
directs  that  certain  real  estate  be  sold  and 
the  proceeds  "distributed  pursuant  to  the 
eighteenth  subdivision  thereof,"  the  devise  in 
subdivision  22  is  specific,  and  therefore  can- 
not abate,  the  reference  to  subdivision  18  be- 
ing only  to  identify  the  devisees. — Estate  of 
Lannon,  S  Cof.  Pro.  Dee.  410. 

H.    LAPSED   DEVISES   AHD  BEQUESTS. 
§  SCO.    SUtotoTT  ProTlBloiu. 

[a]  The  eommon-law  rule,  that  a  deTise  of 
real  property  speaks  as  of  the  date  of  the 
will,  is  abrogated  by  section  1332  of  the 
Civil  Code,  providing  that  "A  devise  of  the 
residue  of  the  testator's  real  property  pasaes 
all  the  real  property  which  he  was  entitled 
to  devise  at  the  time  of  his  death,  not  oth- 
erwise effectually  devised  by  his  will,"  and  an 
invalid  or  ineffectual  devise  of  real  property 
in  this  state  does  not  pasa  to  the  heirs,  but 
must  go  to  the  residuary  devisee,  nnleia  a 
contrary  intent  is  dearly  expressed  by  the 
terms  of  the  will.— EsUta  «f  Busself,  ISO 
CaL  604,  SB  Pac  845. 
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I  361.    Effect  of  DakUi  of  J^ga,tM. 

[a]  Where  a  tesUtoi  bequeaths  one-lialf  of 
the  residae  of  hie  eetete  to  a  aister,  and  she 
diei  before  hit  death  leaving  a  daughter  and 
three  SOD  a,  and  these  eons  also  died  before 
the  testator,  ods  of  tbem  leaving  a  widow 
and  two  BODt  and  the  other  a  widow,  the  be- 
qaeat  does  not  lapae,  but  goes  to  tbe  lineal 
deBceodants  of  tbe  edster.  However,  the 
widows  of  tbe  deceased  sons,  not  being  lineal 
deeeendanta,  are  not  entitled  to  share  in  the 
bequest.— EeUte  of  Crane,  2  Cof.  Pro.  Dec. 
535. 

[b]  Where  a  man  makes  a  beqnest  to  bis 
eon  wbo,  unlcuown  to  the  teetator,  ia  at  the 
time  dead,  for  which  reason  the  legacy  lapses, 
the  ebild  of  the  son  is  entitled  to  the  same 
share  of  tbe  estate  as  if  tbe  testator  bad 
died  intestate. — Estate  of  Boss,  3  Cof.  Pro. 
Dec.   500. 

[c]  Where  *  testator  leaves  all  his  estate, 
eonsisting  solely  of  personalty,  to  bis  tbree 
sisters,  who  were  at  the  time  of  the  execu- 
tion of  the  will  deceased,  their  children  and 
grandehildren  may  claim  the  estate  under 
section  1310  of  tbe  Civil  Code.— Estate  of 
De  Bemede,  4  Cof.  Pro.  Dec.  486. 

[d]  Although  section  1310  of  the  Civil  Code, 
creating  an  exception  to  the  doctrine  of  lapse 
in  fnvor  of  the  testator's  relation,  refers  to 
the  latter  as  a  "devisee,"  the  statute  applies 
to  a  testator  wbo  leaves  personal  estate  only, 
and  includes  legatees  technically  so  desig- 
nated as  well  as  devisees. — Estate  of  De 
Bemede,  4  Cof.  Pro.  Dec.  486. 

[e]  The  expression  'lineal  descendants"  in 
■ectian  1310  of  the  Civil  Code  means  issue  to 
tbe  remotest  degree,  in  which  sense  it  is  used 
in  the  title  on  saceession.— Estate  of  De  Ber- 
nede,  4  Cof.  Pro.  Dee.  486. 

[f]  The  natural  and  technical  meaning  of 
"descendants"  discussed  with  special  refer- 
ence to  section  1334  of  the  Civil  Code.— Es- 
tate of  De  Bemede,  4  Cof.  Pro.  Dec.  486. 

[g]  A  beneficiary  who  is  dead  at  tbe  mak- 
ing of  a  will  is  within  the  provision  of  sec- 
tion 1310  of  the  Civil  Code  that  if  a  "dev- 
isee," who  is  a  "relation,"  "dies  before  the 
testator,"  the  estate  devised  shall  not  lapse 
if  the  devisee  leaves  "lineal  descendants." — 
Estate  of  De  Bemede,  4  Cof.  Pro.  Dec.  486. 

§  352.    Effect  of  Beeldoarr  Provisions. 

[a]  A  will  making  certain  bequests,  and  giv- 
ing ell  tbe  residue  of  the  property  to  tbe 
danghter  of  the  testator,  passes  to  her_8ll 
the  property  which  he  was  entitled  to  dispose 
of  at  the  time  of  his  death  and  not  otherwise 
effectually  devised  or  bequeathed;  and  such 
residuary  gift  is  not  affected  by  a  snbse- 
qnent  declaration  in  tbe  will  that  all  the 
estate  therein  devised  is  eeparat*  property. — 
Estate  of  Oranniss,  3  Cof.  Pro.  Dee.  429. 

I.  RIGHTS  AND  BEMEDTES  OP  CBED- 
ITOSa  OF  DEVISEES  AND  LEGA- 
TEES. 


§  SSSVi.    Extent 

[a]  A    purchaser    under    execution    against 
the    son    of    a    deceased    testator    takes   no 


greater  interest  than  the  son  baa  in  tbe  land 

•old;  and  where  the  son  is  not  a  devisee  or 
legatee,  but  merely  the  beneficiary  of  an  in- 
come foi  life  under  a  valid  trust  created  by 
the  wUI  such  purchaser  acquired  no  inter- 
est under  which  any  distribution  can  be  had. 
Estate  of  Lux,  149  Cal.  200,  39  Pae.  147. 

WITNESSES. 
Indnde  production  of  oitl  tuttmonr  at  th»  trial 
of  woHi  Id  gansril,  dvil  or  erlmiaal;  eompetCDCT 
to  tMtUyi  piacnilnf  utandanea  In  tbst  pnrpon, 
and  ptodnetlan  of  doeoBrati  br  wttneuM:  ««■■ 
Inatlon  of  wltoeiw*;  Uielr  eitdltilUtj;  and  oorrob- 
orsUnc    Impflachlng,    or    contndlctliis    thsli    teatl- 


n.  COMPETENCY,  S!  10-101. 

A.  Capacity  and  Qualifications  In  Gen- 

eral,  S!    10-27. 

B.  Parties   and    Pcreons  Inteieited   in 

Event,  ii  28-58. 
D.  Confidential    Relations    and    Privi- 
leged   Communications,    91    17 'A- 
101. 
in.  EXAMINATION,    S!    102-174. 

A.  Taking      Teatimony      in      General, 

ii   102-131. 

B.  CroES-examiaatioD    and   Be'CxamiDS- 

Uon,   li    132-102. 
IV.  CREDIBILITY,  IMPEACHMENT,  CON- 
TKADICTION      AND      COSEOBOKA- 
TION,  li   175-250. 

A.  In  General,  !$   175-187. 

B.  Character  and  Candnet  of  Witness, 

§!    188-209. 

C.  Interest     and     Bias     of     Witness, 

a  210-218. 

D.  Inconsistent     Statements     by     Wit- 

ness, a   21S-241. 

E.  Contradiction  and  Corroboration  of 
.   Witness,  }1  242-250. 

H.    COUPETENOT. 

A.  Capacity    and    Qualifications    in    General, 

SB   10-27. 

B.  Parties  and  Persona  Interested  in  Event, 

3S  28-53. 
D.  Confidential  Belations  and  Privileged  Con- 
munieations,  SJ  77^-101. 


§  II.    Knowledge  of  Facta. 

[a]  A  stranger  to  a  community,  entering 
into  it  with  special  bias  against  smother, 
cannot  testify  as  to  his  opiDiou  of  tbe  repu- 
tation of  that  other,  based  upon  interviews 
with  a  limited  number  of  persons  in  the  com- 
munity.— Tiogley  v.  Times-Mirrai  Co-  151 
Cal.  1,  86  Pao.  10B7. 

§  2L    Hmiluuid  and  Wlfo. 

[a]  When  tbe  executor  and  proponent  of  a 
win  is  mads  the  defelidant  in  a  contest 
thereof,  he  and  bis  wife,  she  being  tbe  sole 
beneficiary  under  tbe  wilt,  may  not  refuse  tn 
testify  becaoie  of  tbe  lelalion  of  husband 
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«nd  irife.— Estate  of  Goff,  6  Cof.  Pio.  D«e. 
432. 

[b]  SabdiTiiion  1  of  Mctiou  1S81  of  the 
Code  of  Civil  Procedure,  in  diiqindifying 
hiub&nd  and  wife  to  t«8tiff  foT  or  against 
each  other,  ia  a  declaration  of  the  eomiaoii 
law. — Estate  of  Qofl,  5  Cof.  Pro.  Dec.  43B, 

[c]  In  furtherance  of  jastice  and  for  the 
purpose  of  exposing  fraud,  courts  are  in- 
clined to  relax  the  rule  that  husband  and 
wife  are  disqualifled  to  testify  for  or  against 
each  other. — Estate  of  GoS,  S  Cof.  Pro.  Dec. 
432. 


§  34.    Intanst  of  Poibob  Otbar  Tiuu  Party 
of  Kocord. 

[a]  The  mortgagor,  who  was  not  a  partj 
to  the  action  to  quiet  title,  was  a  compe- 
tent witneas  to  prove  that  he  gave  to  the 
mortgagee  notice  of  the  facts  eonstitoting 
the  trust  held  hy  him,  notwithstanding  the 
apparent  eieeution  of  the  mortgage  bj  him 
upon  the  whole  land.  Neither  the  bcoeficiary 
nor  her  grantee  were  estopped  by  the  mort- 
gage, and  tbe  grantee  was  entitled  to  the 
benefit  of  such  evidence  of  notice  to  tbe 
mortgagee. — Moultrie  v.  Wright,  154  Cal.  520, 
98  Pac.   257. 

§  65.  Efloct  Of  Calling  or  Examination  u 
WltnesB  b7  AdTsrae  Party. 
[a]  The  partv  who  calls  on  an  adverse  partj 
to  testify  makes  him  a  witness,  and  waives 
his  incompetency  to  be  heard  for  himself,  or 
for  his  eodefendant  or  coplaintiff. — Tuolumne 
County  Water  Co.  T.  Columbia  &  S.  E.  Water 
Co.,  10  Cal.  395. 

D.     CONFIDENTIAL     RELATIONS     AND 
PBITILEGED  COMMUiaCATIONa 

HUSBAND  AND  WIFE,    !  78. 
COMMUNICATIONS  TO  OR  ADTIOE  BT  ATTOB- 

NBT  OR  COUNSEL,   t  81. 
RELATION    OF    ATTORNEY    AND    CLIENT, 

182. 
COMMUNICATIONS    TO    OB   INFORMATION    AO- 

QDIRED   BY   PHYSICIAN    OR    SURGEON— 

RELATION  OF  PHYSICIAN  AND  PATIENT, 

103. 

§  78.    HtialiaiUI  and  WU«. 

[a]  Under  a  charge  of  an  assault  to  com- 
mit murder,  if  the  person  assaulted  was  at 
tbe  time  of  tbe  assault  the  wife  of  the  de- 
fendant, she  is  competent  to  testify  against 
him,  but  in  case  she  subsequently  became 
married  to  him  before  the  trial,  she  cannot 
testify  against  him  without  hia  con  sect. — 
People  V.  Johnson,  9  Cal.  App.   233,  98  Pac. 


§  81.  Oommnnleatlons  to  or  Advlco  by  At- 
toniey  or  ConnseL 
[a]  Communications  made  by  clients  to  their 
attorney  concerning  a  material  matter  of 
controTersjr  for  which  be  was  employed  in 
their  behalf  daring  tbe  existence  of  the 
relation    between    them    are    privileged    and 


are  not  admissible  against  the  clients  with* 
out  their  consent.— Hardy  v.  Martin,  150  Cal. 
341,  89  Pae.  111. 

[b]  When  an  attorney  eoDdncting  litigation 
for  defendant  was  consulted  both  by  ptaln- 
tiff  and  defendant,  (or  tbe  purpose  of  hav- 
ing the  attorney  negotiate  a  loan  for  plain- 
tiff of  $6U0,  to  be  paid  on  the  purchase  mone^ 
of  the  property  here  involved,  the  communi- 
cations to  the  attorney  on  that  subject  were 
not  privileged,  and  the  testimony  of  the  at- 
torney thereto  waa  admissible  for  plaintilt. — 
Gerety  v.  O'Sheeban,  S  Cal.  App.  447,  99 
Pae.  545. 

g  82.    Relation  of  Attorney  and  Client. 

[a]  Subdivision  2  of  section  ISSl  of  the 
Code  of  Civil  Procedore,  respecting  privi- 
leged communications  between  attorney  and 
client,  is  intended  for  tbe  protection  of  the 
client,  and  to  encourage  bim  to  give  to  the  at- 
torney whom  he  consults  the  fullest  infor- 
mation concerning  the  facts  opon  which  ho 
aska  the  attorney's  advice  or  action;  and  if 
the  relation  existed  when  the  communica- 
tions were  giTon,  the  subsequent  cessation 
of  the  relation  does  not  make  the  communi- 
cations admissible. — Hardy  v.  Uartin,  150 
Cal.  341,  89  Pae.  111. 

§  02.  Conunnnicatloni  to  or  Inform&tlou  Ac- 
quired by  Physician  or  Surgeon — Rela- 
tion of  Physician  and  Patient. 

[a]  A  question  sot  confined  to  communica- 
tions made  by  the  deceased  to  the  physician 
attending  upon  him,  during  the  first  inter- 
view between  them,  when  the  wife  was  pres- 
ent, but  which  covered  the  whole  period  of 
twenty  visits,  during  which  communications 
were  made  by  the  patient  to  the  physician 
when  no  one  else  was  present,  and  which 
were    necessary    to    enable    the    f  hysician    to 

Creseribe  for  the  patient,  cailed  for  privi- 
iged  communications  forbidden  to  be 
divulged  by  the  terms  of  subdivision  4  of 
section   1S81  of  the  Code  of  Civil  Procedure, 


HI.    EXAlOMATIOir. 

A.  Taking  Testimony  in  General,  {S  lOS-131. 

B.  Cross-examination     and     Be-exanunation, 

33  13Z-162. 

A.    TAKING  TESTIMONY  IN  GENERAL. 

WITNESSES  IGNORANT  OF  LAHOUAQS  AND 
INTERPRETER,  |  IDS. 

QUESTIONS,   I  lOD. 

QUESTIONS  INTOLYINO  CONCLUSIONS  OB 
MATTERS  OF  OPINION,  I  112. 

LEADING   QUESTIONS.    1  US. 

DISCRETION  OF  COOHT,  1 11*. 

REPETITION  OF  QUESTIONS  OR  QUESTIONS 
CALLING  FOR  REPETITION  OF  TESTI- 
MONY,   i  IIT. 

BEPRB8HINO   MEMORY,    |  129. 

MEMORANDA       OR         OTHER       WBITINO 

WHICH  MAY  BE  USED.  |  138. 
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S  106.  ^ntoWMi  Ignonat  of  I«iiga»fla  aad 


[a]  Upon  a  trial  for  robbery,  where  the 
proMCOting  witneM  wai  an  Indian,  Dot  well 
fteqnainted  with  the  English  language  but 
who  undBratood  Bome  SpaniBh,  which  was 
UMd  in  talking  with  the  defendant  upon  the 
oecaaiDn  of  the  robbery,  it  waa  not  an  abiue 
of  discretion  to  permit  the  witneM  to  tee- 
tiff  through  an  Indian  inte^reter,  who  was 
a  retident  of  the  eouDtj, — People  v.  Balaa, 
8  Cai.  App.  537,  84  Pae.  29G. 

[b]  Where  the  attorney  waa  ansble  to  apeak 
Chinese,  and  the  Chinese  president  of  the 
defendant  was  unable  to  speak  English,  and 
the  secretary  of  the  corporation  acted  as  an 
interpreter  between  them,  the  interpreter 
must  be  regarded  as  their  joint  agent  for 
the  purpose  of  communication  between  them, 
and  the  statemenia  of  what  they  said  in  the 
presence  of  each  other  are  regarded  as  the 
statements  of  the  persons  themselves,  snd 
like  any  other  admissions  may  be  shown  by 
tbe  testimony  of  any  person  who  heard  them, 
withoat  calling  the  interpreter  as  a  witness. 
Kelly  T.  Ning  Ynng  Ben.  Assn.,  3  CaL  App. 
460,  84  Pae.  321. 


S  109. 

[a]  A  farther  question  in  the  same  line  on 
cross- examination  of  the  rebutting  witness, 
whether  "if  any  of  these  matters  had  been 
brought  to  your  mind,  would  it  change  yonr 
opiuianT"  was  property  disallowed  as  being 
hypothetical  and  speculatiTe,  as  well  as  a 
veiled  attempt  to  present  the  excluded  evi- 
dentiary matter. — People  v.  Weber,  149  Gal. 
323,   8Q  Pas.   671. 

gll2.  QnesUons  biTolTiag  Otodtuloni  or 
Matteis  of  Opinion. 
[a,]  Qnestions  calling  for  the  conclusions  of 
witnesses  who  are  not  experts  as  to  ac- 
curacy of  surveys,  and  the  location  of  land 
in  relation  thereto,  and  argumentative  qnes- 
tions were  properly  excluded. — Kimball  y.  Mc- 
Eee,  149  Cal.  435,  S6  Fac.   108S. 

[b]  Questions  on  direct  examination  of  tbe 
defendant  as  to  his  understanding  and  in- 
tention to  convey  the  lots  in  question  were 
prO|>erly  disallowed  as  calllnr  for  the  con- 
clnsion  of  tbe  witness. — Meridian  Oil  Co.  v. 
Dunham,  5  Cal.  App.  367,  90  Pac.  169. 

§  113.    Iiaading  Qoesttons. 

[a]  A  leading  question,  objected  to  as  such, 
was  properly  excluded  from  evidence, — Hein- 
ricb  v.  Helnrieh,  2  Cal.  App.   479,  84  Pae. 


g  114.    ^—  DlscreUoit  of  Oomt 

[a]  Leading  qnestions  to  a  witness  for  the 
prosecution  are  within  tbe  sound  discretion 
of  the  court;  and  tbe  defendant  could  not 
have  been  harmed  by  them  where  the  an- 
swer was  in  no  tenm  injurious. — People  V. 
Weber,    149   Cal.   325,  66   Pae.   671. 


S  117.  BepoUtlon  of  Qnasttoiw  or  Qnestlaas 
Calling  for  Bapatltion  of  Testiiaoiir. 
[a]  The  refusal  to  permit  a  witneos  to  an- 
swer qnestions,  the  subject  matter  of  whieli 
had  been  covered  by  her  previous  testimony, 
le  not  error.— United  States  Oil  A  Land  Co. 
T.  Bell,  153  Cal.  781,  96  Pae.  901. 

S  123.    BAfroBhlng  Uamory. 

[a]  A  witness  may  be  asked  eoneeming 
statements  made  by  him  for  the  porpose  of 
refreshing  the  memory  of  the  witneaa. — Peo- 
ple v.  Dnnean,  6  Cal.  App.  1S6,  96  Pac. 
414. 

[b]  When  memoranda  of  the  futs  of  • 
transaction  are  made  by  a  third  party,  he 
may  nse  the  same  to  refreah  his  memory  sia 
to  the  facts  stated  therein.  In  which  ea*e 
the  WTiting  must  be  produced  and  may  bo 
seen  by  the  adverse  party,  who  may  eroas- 
ezamina  the  witness  upon  it,  and  read  it 
to  the  jor^.  But  the  witness  using  the  mem- 
oranda will  not  be  permitted  to  read  tho 
same  to  the  jury,  nor  can  they  be  admitted 
as  evidence  to  the  jury  in  any  sense. — Peo- 
ple V.  Lanterman,  9  CaL  App.  674,  100  Pae. 
720. 

S  123.    Memoranda   or  Otbar  Writing 

Wbicb  may  be  Used. 

[a]  Under  section  2047  of  the  Code  of  Civil 
Procedure,  a  witness  may  refresh  his  mem- 
ory from  a  me  maraud  am  written  undet  his 
direction  at  a  time  when  the  facts  were 
fresh  in  his  memory,  and  he  knew  that 
the  same  were  correctly  stated  in  the  writ- 
ing. And  tbe  rule  is  the  same  where  the 
witness  has  a  copy  of  tbe  original  in  bts 
hands,  which  he  has  compared,  and  sweara 
that  tbe  same  is  an  eiact  copy  of  the  origi- 
nal memorandum. — People  v.  Brown,  3  Cal. 
App.  178,  84  Pac.  670. 

[b]  Where  tbe  ferry  ticket  clerk  testified 
that  a  ticket  shown  him,  used  by  the  de- 
fendant in  going  from  San  Franeieco  to  Ala- 
meda county,  where  the  burglary  was  com-  - 
mitted,  was  sold  by  him  after  7  o'clock  in 
the  evening,  the  burglary  being  discovered 
at  half-past  5  o'clock  the  following  morning, 
and  evidence  given  by  him  upon  eross-ex- 
aminatioD  that  he  knew  it  from  the  record 
of  the  tickets,  was  stricken  out  on  the  ground 
that  the  record  was  not  kept  by  him,  such 
ruling  left  his  evidence  in  other  respects 
competent,  there  being  nothins  to  sbow  that 
he  had  testified  from  a  record  not  made  by 
himself,    and    tbe    court    properly    overruled 

a  motion  to  strike  out  the  remainder  of  his 
evidence. — People  v.  Lowrie,  4  Cal.  App.  137, 
87  Pac.  2S7.  I 

[c]  Where  the  record  of  tiekeU  sold  was  | 
proved  by  the  person  in  charge  thereof,  and  ' 
consisted  of  letter-press  copies  of  the  original 
reports  of  tbe  numbers  given  by  tbe  seller 
of  the  tickets  at  the  close  of  each  day,  tbe 
witnees  to  the  sale  of  the  tic'aets  may  re- 
fresh his  memorv  by  the  duplicate  entries  so 
proved,  in  testifying  to  tickets  sold. — People 
T.  Lowrie,  4  Cal.  App.  137,  87  Pae.  257. 
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a    CEOSS-EXAMINA'nON    AND    EB-EX* 
AMINA1I0N. 

BIGHT    TO    OBOSS-BXAKIHS    AND    SE-EXU(* 

isz,  iisa. 

SOOPB  AND  EXTENT  09  OBOaS-BZAKIHATIOM, 

I  IBS. 
UHITATIOH  or  OBOSS-EXAUIKATIOH  TO  8I7B< 

jscrrs  OF  dibsot  hxamimation.  i  iss. 

DRAWING    ODT    THOLX    OP    0ONVEK3A- 

tion,  giss. 

CBOSS-BXAMINATIOK     OT     WITNESS     AS     TO 

OHARAOTER  OF  PABTT,  1 140. 
OBOSS-EXAUINATION  AS  TO  UATTEBS  WHIOH 

aHODLD     BE    ELICITED     FROM    PARTI'S 

OWN   WITNESS,    f  141, 
OBOSS-EZAHINATION      AS     TO     IRREI^YANT, 

COLLATERAL  OR  mUATERlAL  HATTESS, 

i  KB. 
CROSS-EXAMINATION   OP  ACCUSED    IN    CBIK- 

INAL  PROSECUTION,  |  ItT. 

LlllITATION      OF      CROSS- EXAMINATION 

TO  SDBJEOTS  or  DIRECT  EXAMINATION, 
I  ISl. 

gUESTIONa  ON  CROSS-EXAUINATION,    I  ISS. 
QUESTIONS  CALLING  FOR  OPINION,   t  1S4. 
AEDIBEOT    EXAMINATION— EXPLANATION    OS 

TESTIMONY      ON      CROSS-EXAMINATION, 

I  158. 


[&J  The  ligbt  of  eiOBi- examination  thoold 
I>«  given  considerable  latitude  or  not  he  re- 
stricted where  it  is  apparent  that  it  will  ac- 
compliBh  some  important  purpose,  and  la  not 
carried  beyond  the  scope  of  the  examination 
in  chief.  Tbe  discretion  of  the  court  shoald 
Dot  be  abused,  or  given  such  elasticit;  as 
to  permit  an  adversary  party  to  provi  his 
own  case  under  the  guise  of  cross-examina- 
tion by  propounding  questions,  neither  directly 
nor  collaterally  related  to  toe  subject  mat- 
ter of  the  original  examination.  When  cross- 
examination  transcends  tbe  limitation  and 
purpose  of  the  testimony  in  chief,  it  ceases 
to  be  croBB-e lamination. — Manuel  v.  Flynn, 
9  Cal.  App.  319,  90  Pae.  403. 

[b]  The  fact  that  the  proseentrix  was  al- 
lowed to  give  a  written  rather  than  an  oral 
statement  of  a  criminal  proposal  made  to 
her  by  tbe  defendsnt  at  the  time  of  the  as- 
sanlt  was  not  an  invasion  of  the  right  of 
cross-examination. — People  v.  White,  5  CaL 
App.  329,  90  Pae.  471. 


fa]  Where  an  attempt  on  cross-examination 
tbe  iritnesB  who  testified  to  such  descrip- 
tion to  prove  that  the  person  first  arrested 
wore  clothes  which  answered  the  descrip- 
tion was  not  legitimate  cross- examin  at  ion, 
the  objection  on  that  ground  was  properly 
sustained.— People  v.  Gray,  118  Cal.  507,  83 
Pae.  707. 

[b]  Where  tbe  plaintiff  has  testified  Is  chief 
that  the  indorsement  on  the  notes  in  snit 
was  in  bis  sister's  handwriting,  it  was  error 
to  disallow  a  question  on  cross-examination 
AS  to  when  and  where  each  of  the  notes  was 


Indorsed. — G-illespIe  r.  Sslmon,  S  Cal.  App. 
SOI,  84  Pae.  310. 

[cj  Where  the  purchaser  wai  called  for  the 
plaintiff  to  prove  what  payments  he  had 
made  under  the  prior  agreement  or  other- 
wise, it  was  legitimate  cross-examination  to 
show  that  be  made  his  payments  only  npon 
tbe  instructions  to  the  bank  in  regard  to  the 
escrow,  and  that  he  had  not  seen  an  agree- 
ment calling  for  Interest  prior  to  hia  pur- 
chase, and  to  narrate  hie  whole  course  of 
conduct  in  connection  with  his  payment  to 
the  banh,  and  that  no  demand  was  ever 
made  apon  him  for  interest. — Womble  t,  Wil- 
bur, 3  Cal.  App.  S3S,  86  Pae.  910. 

[d]  Where  defendant  in  chief  denied  the 
promise  to  marry,  the  sexual  Intercourse,  and 

Slaiutiff's  testimony  that  when  she  informed 
im  of  her  condition  he  advised  her  to  see  a 
physician,  gave  her  money  to  pay  the  fee 
and  requested  her  to  write  the  result,  it  was 
within  the  general  ecope  of  his  direct  testi- 
mony, and  was  proper  on  cross-examination, 
as  tending  to  test  his  credibility  and  dis- 
credit to  some  extent  his  testimony,  to  ask 
him  whether  he  had  not  received  a  letter 
from  plaintiff  informing  him  that  a  physi- 
cian told  her  she  was  in  a  delic-te  condi- 
tion, and  that  he  must  now  keep  ,iis  prom- 
ise to  many  her,  to  which  he  made  no  re- 
ply, and  to  compel  him  to  answer  the  ques- 
tions.—lAnigan  V.  Neely,  1  Cal.  App.  760, 
S9  Pae.  441. 


asked  by  plaintiff  of  the 
defendant  on  cross-examination  which  were 
not  proper  cross-examination,  bat  which  prac- 
tically sought  to  make  defendant  plaintiff's 
own  witness  to  prove  defendant's  previous 
knowledge  of  veins,  which  was  Immaterial, 
where  it  appears  that  defendant  was  merely 
a  grantee,  and  the  only  proper  question  of 
knowledge  was  that  of  his  grantor  or  of  min- 
ers generally,  and  where  it  had  already  been 
shown  that  the  veins  were  of  no  value,  and 
not  within  the  meaning  of  the  law. — Mutch- 
more  T.  McCarthy,  149  CaL  803,  87  Pae. 
85. 


the  demand  for  the 
turn  of  the  deed,  it  was  proper,  on  cross-  - 
examination,  to  call  upon  him  to  testify  in 
relation  to  other  papers  in  possession  of  tbe 
bank  in  connection  with  the  sate  of  the  prop- 
erty.—Womble  T.  Wilbur,  3  Cal.  App.  S35, 
86   Pae.   916. 

§  136.    Drawing  Out  WDole  of  Oonver- 

[a]  Where  the  plaintiff  bad  testified  in  chief 
as  to  the  agreement  to  sell,  and  tbe  pay- 
ment made,  and  the  conveisatioa  that  took 
place,  and  had  testified,  on  cross-examination, 
that  two  partners  were  present,  he  may  be 
asked  whether  any  of  those  present  said  the 
sale  could  not  be  made  without  the  consent 
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of  til*  partnera,  TIi«  defenduit  Iiad  the 
right  to  the  whole  conversatioii,  and  to  teat 
,  the  mamoTj  of  tha  witneaa  and  the  aeenraej 
of  bis  evid«nee  in  chief. — Oondolfo  t.  Oar- 
batino,  8  Cal.  App.  646,  97  Fae.  803. 

i  140.    Olow-WMnlnatlon  of  ^ntnan  aa  to 
Obuactttr  of  Farty. 

[a]  A  witneas  teetifTing  to  the  character 
,  of  the  accused  ma;  be  aaked  on  erosa-exam- 

inatioD,  whetber  he  over  beard  that  defend- 
ant had  been  accused  of  doing  acta  incon- 
iistent  with  the  character  attributed  to  him, 
to  teat  the  ralae  of  hia  opinion. — People  v. 
Penr,  IM  Cal.  748,  78  Pac.  284. 

[b]  The  district  attorney  had  the  right  to 
eroM-examine  the  witnesses  for  defendant  to 
test  their  knowledge  of  hia  reputation;  and 
such  cross-examination  is  in  no  senaa  an 
attach  upon  bis  reputation.  If,  therenpon, 
it  appeared  tbat  one  or  more  of  inch  wit- 
neasea  knew  nothing  aboot  the  matter,  do- 
fendHUt  cannot  complain;  and  the  presump- 
tion still  remained  in  his  favor  nnaSBailed. 
People  T.  Wright,  4  Cal.  App.  704,  89  Pao. 
364. 

S  141.  OrOBs-examlnatloii  aa  to  Mattan 
Which  Shonld  be  Elicited  from  PaitTM 
Own  WltnasB.. 
[a]  The  court  erred  in  permitting  the  dis- 
trict attorney,  in  cross-examining  a  witness 
for  the  defense,  to  aak  queationa  is  order 
to  put  before  the  jury  the  fact  that  tbree 
persons,  not  witnesses  at  the  trial,  who  were 
seen  with  the  defendant  and  his  aaiociates 
upon  the  occasion  of  the  homicide,  falsely 
denied  that  they  were  present. — People  ▼. 
Hayes,  9  Cal.  App.  301,  99  Pac.  3S6. 

§  142.    Orofls-examinatloii  as  to    iRelevant, 
Collateral   or  Immat«rlal   Matters. 

[a]  A  witueaa  for  the  prosecution  cannot 
be  croas-examined  touching  his  presence  at 
a  former  trial,  and  bis  knowledge  of  the 
trend  of  the  argument  then  made  by  the 
district  attorney,  the  real  object  of  sucb  ex- 
amination being  to  place  before  the  jury 
portions  of  such  argument  aeemingly  incon- 
sistent with  the  theory  of  the  pioaeeutioo 
in  the  trial  then  pending.  Such  testimony 
could  have  no  bearing  in  showing  the  animua 
of  the  witness. — People  v.  Darr,  3  Cal.  App. 
SO,  S4  Pae.  457. 

[b]  When  the  defendant  had  offered  no 
evidence  as  to  his  character  for  peace  and 
quietnesB,  it  was  error  for  the  court  to  allow 
questions  for  the  prosecution  on  cross-exam- 
ination as  to  whether  the  defendant  was  not 
a  man  of  violent  temper. — People  v.  Smith, 
9  Cal.  App.  644,  99  Pac.  1111. 

{  147.    Oross-exanilnatlon     of     Accnsed     la 
Criminal  Prosecution. 

I   within   the   scope   of  legitimate 
.   .._  lation    of    the    defendant's    testi- 

mony aa  to  the  route  taken  by  him  to  aak 
bim  if  he  had  not  so  fixed  it  for  the  purpose 
of  meeting  the  evidence  of  other  witnesses 
who  had  Been  him  at  certain  places,  as  indi- 
eating  that  bit  recollection  aa  to  bis  route 


[a]  It  1 


had  been  •timolated  by  the  neeesaitlea  of 
the  case.— People  ▼.  Weber,  149  CaL  325,  85 
Pae.   6'1. 

[b]  Where  the  defendant  voluntarily  testi- 
fled  in  his  own  behalf  be  beeame  anbjeet  to 
the  same  rules  of  cross-ezanu nation  for  test- 
ing hii  credibility  thereon  as  any  other  wit- 
neu.  When  he  denied  that  he  committed 
the  murder,  he  was  properly  asked  on  eroM- 
examiuation  where  as  was  on  that  night  at 
the  hour  of  the  death;  and  it  was  competent 
for  the  ^rosecQtEon  to  show  upon  liis  eroas- 
examination  that  he  had  been  before  con- 
victed of  a  felony. — People  V.  Soeder,  150 
Cal.  12,  37  Pae.  1016. 

[c]  Where  the  defendant  had  testified  on 
hia  direct  examination  that  hia  wife  had 
told  bim  at  various  times  that  the  deceased 
had  made  threats  against   hia  life,  he   was 

Eroperly  asked  on  cross-examination  whether 
e  had  mentioned  the  threats  to  anyone,  to 
which  he  answered  in  the  negative.  Tboneh 
ha  was  not  bound  to  tell  anyone  of  tb* 
threats,  the  jury  might  reasonably  infer  that 
a  person  going  about  in  fear  of  hia  life 
would  be  apt  to  mention  the  eaose  of  his 
fears  to  aomeone. — People  v.  Uanaase,  153- 
Cal.  10,  94  Pae.  92. 

[d]  Where  the  defendant  as  a  witness  tes- 
tified only  to  facts  constituting  self-defense 
In  tha  commission  of  the  homicide,  such  tes- 
timony involved  the  whole  caae,  and  the 
prosecution  were  entitled  to  cross-examine 
him  as  to  all  the  eircurostancea  leading  up 
to,  and  connected  with,  the  homicide. — Peo- 
ple V.  Maughs,  8  Cal.  App.  107,  96  Pac.  407. 


§  161.    Iilmltatlon     • 

tlon  to  Subjects  of  Direct  Examination. 

[a]  The  defendant,  as  a  witness  on  bis  own 
behalf,  testified  that  a  few  months  before 
the  homicide  he  went  to  a  certain  house 
where  bis  wife  and  children  were  living  for 
the  purpose  of  seeing  bis  son,  who  had  been 
injured.  On  cm sa-exami nation  be  was  asked 
if  he  bad  ever  been  to  inch  houae  for  two 
years  before  the  visit  testified  to,  and  an- 
awered  "no."  The  question  was  objected  to- 
on the  ground  that  it  was  not  proper  crosa- 
examination.  Held,  that  while  ordinarily 
the  question  and  answer  might  well  prejndice- 
tbe  defendant  by  carrying  with  it  the  impli- 
cation tbat  he  bad  unduly  neglected  his  fam- 
ily, yet  under  the  circumstances  of  this  ease 
there  could  have  been  no  such  prejudice,  aa 
the  evidence  given  in  snpport  of  the  defend- 
ant's case  showed  liis  complete  estrangement 
from  his  wife  during  aucb  period,  and  that 
during  that  time  he  bad  frequent  visits  from 
his  children.— People  v.  Clark,  151  Cal.  SOO, 
90  Pac.  549. 

[b]  Although  the  cross-examination  of  the 
defendant  must  be  limited  to  subjects  testi- 
fied to  by  him  on  direct  examination,  yet 
within  the  limita  of  such  subjects,  he  may 
be  asked  an^  questious  tending  to  shake  the 
effect  of  his  direct  testimony. — People  v. 
Manasse,  153  Cal.  10,  B4  Pac.  S2. 

[c]  When  a  defendant  otters  himself  as  a 
witness  in  hJs  own   behalf,  the  rule  that  his- 

must    be    confined    to   the 
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Batten  alioQt  which  be  was  examined  In 
chief  does  not  meBU  that  the  cross- ezami na- 
tion Bhal)  be  conflDcd  to  the  preeiae  sen- 
tences, names  or  da  tea  mentioned  in  the 
direct  examination,  but  must  be  given  a  rea- 
sonable coDstmction  and  held  to  include  a 
(air  scope  of  questions  to  teat  the  accuracy 
of  the  subject  matter  concerning  which  a 
defendant  has  testified  in  chief. — People  t. 
Zimmerman,  S  Cal.  App.  S4,  84  Pac.  41fl. 

)  162.    QoMtlons  oa  Oross-examlnatlon. 

[a]  Where  the  repatation  of  the  pawn- 
broicei  as  a  witneaa,  mho  had  testified  to  sell- 
ing the  pistol  to  tile  defendant,  was  attacked 
hj  the  defense,  and  a  witness  had  testified 
In  rebuttal  to  his  good  reputation,  and  had 
Stated  on  cross-examination  that  be  did  not 
know  that  the  license  of  the  pawnbroker 
bad  been  revoked,  further  questions  on  that 
subject,  the  maoifest  object  of  which  was 
to  introdnce^fvidentiary  matter  in  the  form 
of  questions,  to  the  detriment  of  the  witness 
assailed,  were  properly  disallowed. — People 
T.  Weber,  149  Cal.  325,  86  Pac.  071. 

S  164.    QoefltioiiB  Oalliug  for  Opinion. 

[a]  When  defendant  was  called  as  a  wit- 
ness for  plaintifl  as  to  the  location  of  a 
township  One  and  corner  with  reference  to  a 
stake  pueed  by  plaintifTs  sorTeyor,  he  could 


not  be  properly  cross-examined  bv  his  coun- 
sel OS  to  the  merits  of  the  details  of  plain- 
tiff's snrvey,  and  of  another  survey  made  by 


[b]  Where  plalntifF  testified  merely  to  soc- 
ing  the  corners  set  by  plaintiff's  surveys,  and 
that  he  had  pointed  them  out  to  m  witness 
to  the  trespass,  he  could  not  be  properly 
cross-examined  as  to  the  accuracy  of  the  sur- 
vey.—Kimball  T.  McEee,  14S  Cal.  436,  86 
Fae.  1089. 

[c]  In  an  action  of  trespass,  it  not  appearing 
that  the  witness  to  the  place  of  trespass 
claimed  to  know  anything  about  the  accuracy 
of  the  surveys,  a  question  concerning  said 
accuracy  put  to  him  on  cross-examination  was 
properly  excluded. — Kimball  v.  UcKee,  149 
Cal.  435,  86  Fac.  lOSS. 

[d]  Where  the  direct  examination  of  a  wit- 
ness for  the  prosecution  was  confined  to 
declaratioDB  made  by  the  defendant  in  her 
presence,  aha  cannot  be  cross* examined  as 
to  her  expressions  of  opinion  touching  his 
gnilt.— People  v.  Darr,  3  CaL  App.  50,  84  Pac. 
457- 

[e]  Where  the  rear  brakeman  had  fully 
explained  "that  he  could  have  stopped  the 
train  anywhere,"  it  was  not  error  to  exclude 
evidence  on  cross -examioBtion  u  to  whether 
he  could  not  have  stopped  it  before  reaching 
the  street  crossing. — Matteson  v.  Southern 
Pacific  Co.,  fl  Cal.  App.  818,  92  Pac.  101. 

I  168.  B«dlTect  Examlnatlen— ExplankUon 
of  TasUmony  on  OrosA-exunliutloiL 
[a]  Where  a  letter  written  by  a  witness 
was  admitted  on  eross-ezamlnation,  as  tend- 
ing to  show  a  discrepancy,  the  witness  was 
properly  allowed,  on  re-examinatioD,  to  •» 
OU.  Di(Mt — las 


plain  the  circumstances  under  which  it  was 
written,  and  the  reason  for  writing  it. — Hale 
Bros.  v.  Uilliken,  S  Cat.  App.  SU,  SO  Pac. 


A.  In  General,  JS  175-187. 

B.  Character    and   Conduct    of    Witness,    H 

188-209. 

C.  Interest  or  Bias  of  Witueas,  S!  210-216. 
B.  Inconsistent    Statements    by    Witness,    SI 

219-241. 
E,  Contradiction   and   Corroboration   of   Wit- 
ness, EE  242-250. 

A.     IN   GENERAL. 
EFF£OT   OF    TKaTHIONT   WILLFOLLT   TALSB. 

i  ITS. 
SOCIAL  8TATUS  AS  AFFBOTIHQ  OBSDIBIUTr, 

lITStt. 
TEST    OP    OBEDIBILITT,  |  ITCa. 
RIOHT  TO  lUFEAOH  WITNESS,  |  ITS. 
BIOHT    TO    niFXACH    OHB-8    OWN    WITllEaS. 

1179. 
OBOSS-EXAUINATION  TO  DISCREDIT  WITKESS 

OR  DISPLAOE  TESTIMONr,  )  IBS. 
BEDntEOT  EXAHIHATION.  |  ISS^. 

§  176.    Effect  of  TesUmony  WUlfuUr  FalM. 

[ft]  The  code  rule  that  a  witness  shown  to 
be  willfully  false  in  a  material  matter  is  to 
be  distrusted  in  other  matters  does  not  re- 
i^nire  the  absolnte  rejection  of  the  whole  tes- 
timony. The  examination  of  a  witness  in 
chief  may  be  believed,  though  the  testimony 
on  eroBs-cxamination  may  oe  rejected. — In 
re  Vaudiveer,  4  Cal.  App.  650,  68  Pac.  093. 

[b]  A  court  is  not  warranted  in  imputing 
want  of  veracity  to  a  witness,  unless  it  ap- 

Eiars  that  willful  falsehood  has  been  told.*— 
state  of  UcDongal,   I  Cof.  Pro.  Dee.  45S. 

[e]  A  witness  false  in  one  part  of  liis  tes- 
timony is  to  be  distrusted,  but  the  court 
should  be  satisfied  that  the  witness  has  tes- 
tified falsely,  and  may  discriminate  between 
distrust  and  utter  rejection  of  testimony.— 
Estate  of  UeDongal,  1  Cof.  Pro.  Dec.  45Q. 

[d]  A  witness  false  in  one  part  of  his  tes- 
timony is  to  be  distrusted  in  other  parts.^ 
Estate  of  Dolbeer,  8  Cof.  Pro.  Dee.  232. 

I  1761/1.  Social  Statu  as  Affecting  Oredi- 
bUlty. 
[a]  Persons  employed  in  domestic  service 
and  other  categories  of  honest  labor  are  en- 
titled, as  witneBsei,  to  credence  equally  with 
those  who  plume  themselves  on  their  higher 
level,  affecting  to  Iook  down  on  those  who 
work  for  wages  aa  inferior.  Before  the  law 
there  la  no  euch  distinction,  and  in  courts  of 
justice  all  must  be  co-ordinated,  irrespective 
of  the  accidents  of  artificial  and  conven- 
tional social  relations. — Estate  of  Bcott,  1 
Cof.  Pro.  Deo.  271. 

S  176s.    Teat  of  OredlblUty. 

[a]  Each  witness  is  a  man  or  woman  to  be 
treated  as  an  individual,  »  moral  unit,  tested 


Digitized  byGoOt^le 


TS78 


^riTNESSES,  IT,  A-C,  IS  I7S-SU. 


for  integiit7  and  ▼•racltj  on  Us  merlU  u 
her  titla  to  credit  bj  the  inherent  and  ex- 
trinsic eletnenU  of  belief,  or  the  etrcnm- 
■tantiBl  criteria  of  eredibilitj.  TheH  are  the 
onlj  so  aside  rations  for  the  court  in  weighing 
evidence. — Estate  of  Scott,  1  Cof.  Fro.  Dee. 
271. 

§  I7B.    Bl^t  to  Impeadi  Wltneo. 

[a]  A  witness  called  bj  one  partj  maj  be 
impeached  by  the  other  party  oy  proof  that 
he  has  made  at  other  times  statements  ineon- 
■ieteat  with  his  present  testimony;  but  such 
evidence  is  to  be  considered  by  the  jory  only 
as  afFectinr  the  credibility  of  the  witness, — ■ 
Estats  of  Dolbeer,  3  Cof.  Pro.  Dee.  232. 

S  I7B.    Bight  to  ImpeacU  One's  Own  ^nt- 
natt. 
[a]  It  is  not  competent  foi  a  party  to  ask 
impeaching  qnestions  of  his  own  witness.— 
Womble  V.  Wilbur,  8  CaL  App.  S39,  86  Pae. 

flie. 

f  ise.  OTOM.«xamlnBtl«n  to  DlMX»dlt  WIV 
nesa  or  DlsplAca  Teattmony. 
[a]  Questions  pat  to  the  defendant  on 
cross-examination,  which  were  admissible 
only  (or  the  pnrpose  of  impeachment,  and 
were  not  properly  framed  for  that  paroose, 
and  for  which  no  proper  foundation  had  been 
laid,  were  properly  excluded. — Donatl  ¥. 
Bighetti,  e  CaL  App.  49,  97  Pae.  1128. 


fi  199.  AceuaUoti  ot  Ooavlction  of  Oilmfr— 
Falonr. 
[a]  When  the  defendant  become*  a  witneaa 
In  his  own  behalf,  hs  becomes  snbjeet  to  all 
the  ordinary  mles  of  cTidance,  and  hia  trath, 
honesty  and  integrity  bein^  in  issue,  be  may 
be  asked  on  cross-examination  if  he  had  ever 
been  convicted  of  a  felony.  The  provision 
of  section  102S  of  the  Penal  Code,  that  if 
defendant  has  sufFered  a  previous  eouvietion, 
and  has  pleaded  guilty  thereof,  it  shall  not 
be  read  to  the  jary  nor  commented  on  at  the 
trial,  is  not  intended  to  prevent  the  ashing 
of  such  general  question  upon  eross-exami na- 
tion of  the  defendant  as  a  witness  in  his  own 
behalf.  By  becoming  such  witness,  he  waivea 
the  protection  of  that  section  of  code. — ■ 
People  T.  Oliver,  7  Cal.  App.  601,  9S  Pae. 
172. 


5  201. 


-  Airest,   Indictment    and  Incar- 


§  isey*.    Bedlr«ct  Exandnatton. 
[a]  Bemote  testimony,  the  purpose  of  which 

was  to  affeet  the  credibility  and  impeach  the 
testimony  of  witnesses  for  the  piosecution, 
which  was  of  no  importance  for  that  purpose 
without  indalging  in  unauthorized  specnla- 
tiou,  and  for  which  no  foundation  was  laid 
on  cross-examination,  was  not  admissible  on 
redirect  examination. — People  v.  £mmons,  7 
Cal.  App.  685,  SS  Pae.  103E. 

B.    CHAEACTEB  AND  CONDUCT  OP  WIT- 

NESS. 

OHASAOTEB    AND   BBPUTATION— TRUTH    AND 

VEBACITT,   I  I»a. 
AC0D8ATI0N     OK    OOMVICPIOII     OF     OEIKK— 

FELOITT,    I ISS. 
ABREST,    INDIOTUEHT   AlO)   IITOABOEBA- 

TION,    1301. 
LATINQ  FOUNDATION  FOB  lUFEACHINO  ETI- 

DBNCB,  ISOS.      . 
IFFEOT  OF      UCPEAOHUENT   OF    CHABAOTEB, 

I20S. 

S  103.  Obaract«r  and  Bapntatlon— Tmtii  and 
Veiacl^. 
[a]  The  eoart  did  not  err  in  refnsing  to 
strike  out  the  testimony  of  a  witness  who 
had  testified  against  plaintiff's  reputation  for 
truth,  honesty  and  integrity,  stating  that  he 
knew  his  reputation  and  tnat  it  was  bad, 
though  his  testimony  was  qoalified  on  cross- 
examination,  where  it  does  not  appear  that 
his  knowledge  on  the  subject  was  too  imper- 
fect to  preclnde  the  court  from  considering 
his  testimony,  and  no  objection  was  made  te 


[a]  A  witneas  cannot  be  impeached  b; 
proof  of  particular  wron^ul  acts  not  amonnt- 
mg  to  a  felony;  and  evidence  that  the  wit- 
ness had  been  arrested  for  being  drunk  was 
properly  excluded. — People  ▼.  Oray,  148  CaL 
e07,  83  Pae  707. 


[a]  Where  evidence  sought  on  cross-exam- 
ination for  the  purpose  of  impeaching  the 
ElalntiS  by  certain  statements  made  by  him, 
1  a  conversation  with  defendant,  did  not 
tend  to  Impeach  bim,  and  no  proper  founda- 
tion was  laid  for  that  purpose,  the  eourt  did 
not  err  in  excluding  the  evidence  offered.— 
Clark  T.  Dalziel,  3   Cal.  App.  121,  84  Pae. 


{  209.    Effect  of  I 

[a]  Where  a  witness  for  the  defendant  had 
testified  to  threats  made  by  the  deceased,  and 
was  impeached  by  proof  of  hta  bad  reputa- 
tion for  honesty  and  integrity  and  also  of 
inconsistent  statements  made  by  the  witnen, 
the  defendant  was  not  entitled  to  prove  in 
rebuttal  a  prior  eonoistent  statement  made 
by  the  witness  that  he  had  seen  the  deceased 
waiting  with  a  rifle  about  two  hundred  yards 
from  his  house. — People  v.  Wright,  4  CaL 
App.  701,  80  Pae.  SSi. 

C.    INTEREST  OB  BIAS  OF  WITNESS. 

9  212.  Fn«tdl7  or  Unfiieadly  Balntlrais 
vltlL  or  Fsellnga  Toward  Farty. 
[a}  A  requested  instruction  to  the  jury,  in 
reference  to  the  employees  of  the  defendant, 
as  witneues  for  defendant,  "to  receive  the 
testimony  of  such  witness  .  .  .  the  same  aa 
tliat  of  the  testimony  of  any  other  witneaa, 
and  to  determine  the  eredibility  of  each  em- 
ployee by  the  same  principles  and  testa  by 
which  thev  wonid  determine  the  credibility 
of  anv  other  witness,"  was  properly  refused 
as  being    manifestly  erroneous^-)lnrr^7  r. 
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S  213.    OTDst-exunliutlon  to   Show  IntarMt 
or  Blu. 

[a]  On  B  trial  for  murder,  it  Ii  competent, 
for  jiDTpoEei  of  impeachment,  on  the  croM- 
examination  of  a  witnen  for  the  defendant, 
to  question  him  eonceraing  a  remark  im- 
puted to  him  which  tended  to  ihow  the  ill- 
will  of  the  witncM  toward  the  deceased,  and 
in  rebnttal  to  prove  that  he  made  the  state- 
ment aa  impnted  to  him  in  the  question.— 
People  T.  Bj'an,  152  Cal.  364,  02  Pae.  S53. 

[b]  Where  a  witness  for  the  proseention  has 
testified  on  cross-examination  to  his  iU-will 
toward  the  defendant,  qaestiong  asked  by 
the  prosecution  on  redirect  examination,  for 
the  purpose  of  finding  out  as  to  whether  or 
not  the  witness'  dislike  had  colored  his  tes- 
timony, are  wit  boat  prejudice  to  the  defend- 
ant, lit  the  witness,  in  effect,  answera  saeh 
qnestiona  in  the  affirmative. — People  ▼.  Zim- 
merman, S  Cal.  App.  84,  81  Pao.  446. 

D.    INCONSISTENT    STATEMENTS      BY 


CB088- EXAMINATION    AS    TO     IHOONSISTSHT 

STATEMENTS,   )  SET. 
LATINO  FOUNDATION  FOE  PBOOF  OF  INOON- 

aiSTENT  BTATEUENTS,   1  3ZB. 
a  DOPE      OF      GROSS-EXAMINATION      TOB 

PDKP08E  OF  LAYING  FOONDATION.  i  2>0. 
FOaUEB  TE8TIM0NT  OP  WITNESS,  1 113. 

§  227.    OnMB-oxamlnfttloii  ai  to  Inconslstaiit 


luation,  in  effect,  that  as  soon  as  he  saw 
the  child  he  instantlj  let  go  the  cable,  set 
the  brakes,  and  stopped  the  car  as  soon  as 
he  could,  he  maj  be  impeached,  in  accord- 
ance with  section  20S2  of  the  Code  of  Civil 
Procedure,  b;  evidence  that,  in  a  conversa- 
tion had  with  the  father  of  the  cbild  a  day 
or  so  after  the  accident,  he  stated  in  effect 
that  as  soon  as  be  saw  the  child  he  rang  the 
gong,  in  the  expectation  that  it  would  stop 
the  child.— Keyes  v.  Geary  St.  etc.  B.  B.  Co., 
152  Cal.  437,  93  Pac.  S8. 

[bj  A  witness  for  the  defendant  who  had 
testified  that  after  the  wre^  he  found  tha 
timbers  in  a  fair  condition  may,  upon  proper 
fonndation  laid  therefor  npon  cross-e lamina- 
tion, be  impeached  by  the  testimony  of  other 
witnesses  that  he  had  declared  in  their  pres- 
ence that  the  timbers  in  that  trestle  wero 
rotten,  and  not  fit  for  a  dog  to  cross  on. — 
Bowen  v.  Sierra  Lumber  Co.,  3  CaL  App. 
312,  S4  Pac  1010. 

S  229.  Laying  Fonndatioa  for  Proof  of  In- 
etmsistant  Statements 
[a]  The  evidenae  of  a  police  officer  as  to  a 
declaration  made  by  the  witness  who  testi- 
fied to  the  description  of  the  assailant  given 
bj  deceased  eonld  only  be  admissible  for  the 
pnrposa  of  impeachment  of  the  witness;  and 
where  no  foundation  was  laid  therefor,  an 
objection  thereto   was  properly  sustained   on 


that  grounds— People  r.  Qray,  148  Cal.  607, 
83  Pac.  707. 

[bj  An  inqniry  on  cross- examination  of  tha 
witness  who  testified  to  the  description  given 
by  deceased,  aa  to  his  opinion  whether  th« 
person  first  arrested  answered  such  daaeidp 
tlon,  was  properly  excluded  as  immaterial 
and  incompetent  where  no  fonndation  was 
laid  for  impeachment  of  the  witness  by  proof 
of  any  contradictory  statement. — Peopio  v. 
Gray,   148  Cal.   C07,  83  Pac.   707. 

[e]  Id  order  to  introduce  the  statements  of 
the  defendant  aa  impeaching  evidence,  it  was 
neaessary  that  ho  should  have  been  first  ashed 
if  he  had  made  these  statements  before  the 
impeaching  witnesses  were  permitted  to  tes- 
tify to  them.  A  defendant  who  testifies  in 
his  own  behalf,  thereby  enbjeots  himself  to 
the  same  rules  for  testing  the  truth  of  his 
statements  aa  any  other  witness. — People  v. 
Hutchings,  8  CaL  App.  650,  97  Pac.  32S. 

S  230.    Bcopa  of  OroBs-oxamluatloti  for 

Fnipoao  of  Laying  Fonndation. 
[a]  Where  the  witness,  after  testifying  on 
cross-examination  as  to  the  time,  place,  and 
persons  present  at  the  snbsequent  conversa- 
tion witQ  the  father  of  the  injured  boy,  an- 
swered in  the  negative  to  the  question,  "Did 
not  yon  tell  him  that  when  you  first  saw  the 
boy  you  rang  the  gong  and  thought  yon  eonld 
frighten  himt"  the  proper  foundation  is  laid, 
under  section  2052  of  the  Civil  Code,  to  im- 
peach him  by  showing  that  he  did  make  such 
a  statement;  and  where  the  questions  asked 
of  and  answers  given  by  the  impeaching  wit- 
ness differed  somewhat  in  verbiage  from  the 
statement  aa  to  which  the  foundation  was  laid, 
but  were  substantially  the  same  in  effect,  and 
no  specific  objection  to  the  method  of  im- 
peachment was  made,  tbe  variance  will  not 
warrant  a  reversal. — Eeyes  v.  Geary  St.  ate 
B.  B.  Co.,  152  Cal.  437,  B3  Pac.  88. 

§  238.    Former  Teatlnionr  of  Wltnesa. 

[a]  After  a  witness  for  the  prosecution  bad 
testified  to  a  certain  conversation  between 
the  complaining  witness  and  the  defendant, 
questions  asked  him  on  bis  cross-examination, 
as  to  whether  be  had  made  such  statements 
on  the  preliminary  examination,  and  why  he 
had  not  done  so,  and  whether  he  had  then 
told  all  he  knew  abont  the  case,  were  merely 
preliminary  for  the  purposes  of  impeachment, 
and  should  have  been  allowed,  although  a 
transcript  of  the  witness'  testimony  was  not 
first  shown  him.  Such  questions  were  also 
admissible  aa  testing  the  credibility,  mem- 
ory, and  fairness  of  the  witness. — People  v. 
Hart,  153  Cal.  261,  04  Pac.  1042. 

[b]  The  defendant  waa  properly  impeached 
by  proof  of  stateme;itB  made  by  him  in  a 
previous  deposition,  inconsistent  with  his 
testimony  upon  the  trial,  where  the  proper 
foundation  was  laid,  upoi    '    -.-■-- 


by   showing   him   tbe   deposit io 

the  time,  place  and  persons  preHaat,  una  asK- 

ing  him  if  he  did  not  so  testify;  and  an  ob- 


jection that  the  deposition  was  not  one  i 
fact  or  law,  because  it  bad  not  been  read 
to  the  defendant,  corrected  or  iubscribed  by 
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him,  wu    properly    ovemiled.- 
Neelj,  4  C«l.  App.  760,  89  Pae. 


— Lanlgui 
141. 


[c]  Witneuei  tor  the  proMeation  cannot  bo 
impeaebed  hj  their  evidence  given  on  ■ 
former  trial  where  no  foandation  was  laid 
for  aneta  impeachment  as  requited  in  aeetion 
3052  of  the  Code  of  Civil  Procednre.— People 
V.  Stohes,  5  CaJ.  App.  20S,  89  Psc.  997. 

B.    CONTBADICTION  AND   COBEOBOEA- 
TION   OP   WITNESS. 

lUOHT  TO  OOKTRASIOT  TEBTUONT  OT  OKI'S 

OWN  WITNESS,  t  313. 
TBOTIMOWT    SUBJECT    TO    OONTIUDIOTION— 

IRBELETANT,      COLLATERAL     OB    IHICA- 

TEBIAL   UATTEKB.    f  3tS. 
LATIKO    rODNDATIOM    FOB    OONTBAStOTIOM, 

I  34a. 
OOMPBTINOT  or  OONTRADIOTOBT  XTTDEHOI, 

1347. 

S  242.    Bight    to    Oontr«dlct    Tettimony  of 
One'B  Own  Wltneu. 

[a]  The  court  did  not  err  in  permitting  the 
district  attoTuej  to  impeach  defendant'* 
daughter  aa  his  own  witness  to  prove  sezaal 
intereonne  with  her  father,  when  she  testi- 
fied to  the  contrary,  bj  proving  that  she  made 
B  contrary  atatement  to  him,  and  bIbo  to 
Others  at  different  time*  and  places. — People 
Y.  Cook,  148  CaL  334,  S3  Pac.  43. 

[b]  Saeh  eiamination  was  permissible  un- 
der the  facte  of  the  ease  at  the  first  trial,  but 
would  not  be  permissible  again  upon  another 
trial.— People  v.  Cook,  148  Cal.  334,  83  Pac. 
43. 

[e]  Where  on  erosB-ezamination  of  a  wit- 
ness for  the  prosecution  bj  defendant's  coun- 
sel the  witness  bad  testified  that  the  general 
reputation  of  the  deceased  for  peace  and 
quiet  in  the  eommnnitj  where  he  lived  was 
good,  the  defendant  was  not  thereby  pre- 
cluded from  showing  b^  the  same  witness  on 
further  cross-examination  that  such  reputa- 
tion was  not  the  same  under  all  circumstances, 
and  that  deceased  was  reputed  to  be  violent 
and  dangerous  when  intoxicated. — People  t. 
Lamar,  148  Cal.  664,  83  Pac.  S93. 

[d]  Wliere  the  attoroej  called  a  witness  to 
prove  the  destruction  of  the  will  by  con- 
testant after  the  death  of  the  testatrii,  and 
she  gave  negative  and  evasive  testimonj  that 
she  did  not  rentember  seeing  the  signatnTea 
after  the  death  of  the  testatrix,  though  she 
had  a  glance  at  the  inaide  of  the  will  where 
it  appears  to  have  been  destroyed,  tne  inle 
against  contradictoiy  evidence  to  disprove 
negative  testimony  by  the  party  calling  a  wit- 
ness does  not  apply,  and  the  attorney  was 
properly  permitted  to  prove  that  the  witness 
told  him  that  she  bad  re«,d  the  will  and  that  it 
was  signed  by  the  testatrix  and  two  wlt- 
nessee,  and  that  it  eat  off  the  eontestant  with 

.  a  dollar,  and  as  to  its  other  contents,  and  that 
contestant  burned  it, — Estate  of  Johnson,  152 
Cal.  778,  93  Pac.  1015. 

[e]  Where  a  witness  called  by  a  party  has 
given  teetimony  damaging  to  the  party  pro- 
ducing him,  and  it  appears  that  the  party 
by  wbom  he  has  been  produced  has  been  mis- 


led and  taken  by  mirpriss,  and  had  reason 
from  his  previous  statoment  to  believe  that 
the  witness  would  give  testimony  favorable 
to  his  aide,  there  Is  no  reason  npon  principle  . 
why  such  party  should  not  be  allowed  to  con- 
tradict his  own  witness,  who  has  betrayed 
him,  and  by  his  unexpected  testimony  placed 
the  party  producing  and  standing  sponsor  for 
him  in  a  false  light  before  the  court  or  jury. 
The  preliminary  question  of  surprise  and  of 
the  method  of  proof  thereof  is  in  the  sound 
discretion  of  the  trial  court. — Zipperlen  v. 
SoQthera  Pacifle  Co.,  7  CaL  App.  SOS,  B3  Pae. 
1049. 

S  24S.  Testimony  Sabject  to  Oontradlctloo — 
Irrelovant,  Oollatoial  oi  Innnateiial  Hat- 
ten. 
[a]  It  is  only  when  the  cross-examination  of 
a  witness  is  in  reference  to  collateral  mat- 
ters which  are  irrelevant  to  the  iaaue  that 
the  witness  cannot  be  impeached  by  contra- 
dictory evidence.  If  the  collateral  fact  is 
relevant  to  the  issue,  it  may  be  shown  either 
by  the  crosa-ezamination  of  a  witness  for  the 
purpose  of  eontradieting  him,  or  it  may  be 
shown  by  direct  evidence  of  the  fact. — Uoody 
V,  Peiiano,  4  Cal.  App.  411,  88  Pac.  380. 

§  246.    Laying  Poondatlon  for  OiHittadlGtlmi. 

[a]  Though  it  ii  better  practice  In  impeach- 
ing a  witness  by  a  conversation  had  with 
him  to  call  his  attention  on  eross-esamination 
to  the  time,  place,  and  parties  present,  yet 
where  he  was  asked  if  he  did  not  at  a  certain 
time  and  place  offer  another  witnese  twenty 
dollars  not  to  testify  that  he  saw  defendant 
in  Fresno  on  the  day  of  the  homicide,  and 
though  he  denied  such  offer,  bf  giving  a 
different  vereion  of  the  conversation,  showed 
that  he  understood  the  time,  place  and  cir- 
cumstanees  of  it.  the  foundation  is  sufficient; 
and  the  other  witness  may  contradict  him  by 
proving  such  corrupt  attempt  to  dissuade  bJm 
from  BO  testifying.— People  v.  Ye  Too,  4  Cal. 
App.  730,  89  Pac.  450. 

§  247.    Competency   of    Oontradlotory    Evi- 
dence. 

[a]  A  witness  for  defendant  who  has  de- 
nied on  cross-examination  that  he  has  at- 
tempted corruptly  to  dissuade  a  witnees  for 
the  prosecution  from  attending  the  trial,  or 
giving  certain  evidence,  may  be  contradicted 
in  this  respect.  A  dietinction  exists  between 
the  right  to  contradict  a  witness  as  to  any 
fact  relating  to  his  conduct  in  connection  with 
the  action  on  trial  and  the  right  to  impeach 
his  credit  generally. — People  v.  Ye  Poo,  4 
Cal.  App.  T3D,  80  Pac.  450. 

WORDS  AMD  PHBASEa 

§  2.    Deflntttons  and  Oonitmctlons. 

[a]  In  defining  words  and  phrases.  Code  of 
Civil  Procedure,  section  16,  means  words  are 
construed  according  to  the  text  (here  of  the 
statute)  and  the  approved  usage  of  the  lan- 
guage.—Estata  of  UcGinn,  2  Cof.  Pro.  Dec. 
313. 


DqitizedbyGoOt^le 


WOBK  AND  LAfiOB,  iS4-21. 


7881 


WORE  AND  LABOB. 

beliid*  obllgatlan*  Implltd  n  inipowd  by  Uw  to 
fj  foi   MTTlcM  landcitd  bqI  matarlKli  runUlitd 

nliUcD  er  ol  mt  amploTniNit  or  promlM  to  pay 
tbultar;  ud  ligUa,  IlablUtlM,  ud  luudlH  of  O* 
putlai  In  BiuikL 
RELATIONS  BSTWBKM  FABTIES  IN  OENERAL. 

PLBADINO — COMPLAINT.    |  IS. 
EVIDENCE— ADM  ISaiBILITT,    I  21. 

WEIGHT  AMD  BDFFIOIBNOT,  |  33. 

TT-IAl,,   134. 

S  4.  Bal&tloiis  BfltWMn  FuUm  1b  OeneraL 
[a]  In  BD  aetion  to  recoTer  for  work  and 
labor,  held,  npoti  a  review  of  the  evidence, 
that  the  seivices  were  performed  for  the 
defendants,  in  their  iodividual  capacity. — 
CoDno]];  V.  Lost  Horee  llining  etc  Co.,  3  Csl. 
App.  79,  84  Pac.  445. 

5  10.    Pleading— Oomifaliit. 

[a]  A  complaint  to  Tscover  for  work  and 
labor  done  in  grading  and  excavating  for  the 
defeadante,  within  two  year*,  for  which  thej 
agreed  to  pay  to  the  plaintiff  a  specified 
sun,  is  in  effect  an  indebitatus  aesumpeit 
coant  at  common  law.  Such  pleading  is  al- 
lowable under  our  code;  and  its  use  carries 
with  it  the  general  rule  applicable  to  euch 
counts. — Doncgan  v.  Houston,  6  Csl.  App. 
626,  80  Pac.  1073. 

[b]  ThoDgh  the  complaint  lacks  the  ordinary 
averments  of  Indebtedness,  and  that  the  ser- 
vices were  rendered  at  defendant's  request, 
yet  these  averments  are  nnnecessary  when  the 
consideration  as  well  as  the  promise  are  im- 
plied from  the  nature  of  the  transaction  de- 
clared upon. — Donegan  v.  Honaton,  5  Cal. 
App.  626,  90. Pac.  1073. 

[e]  The  plaintiff  may  recover  in  one  count 
under  an  executed  express  contract  for  grad- 
ing completed,  and  also  under  an  implied  con- 
tract for  extra  work,  as  together  constituting 
the  whole  indebtedness  due,  and  where  an 
;  was  stated  for  the  whole  iodebted- 


from  which  the  result  was  obtained,  the  only 
remedy  of  the  defendants  being  to  demand  a 
bill  of  particulars  under  section  454  of  the 
Code  of  Civil  Procedure. — Donegaa  v.  Hons- 
ton,  5  Cal.  App.  620,  90  Pac.  1073. 

[d]  In  an  aetion  to  recover  for  legal  ser- 
vices performed  by  plaintiff  for  the  defend- 
ant, it  is  not  essentia  that  the  plaintiff  should 
allege  a  request  for  the  services,  and  where 
auch  averment  Is  made,  the  omission  to  find 
thereon  is  not  material.  The  request  is  im- 
plied or  presumed  from  the  averment  of  the 
Serformance  of  the  services  for  the  defendant, 
ydelotte  v.  Billing,  8  Cal.  App.  673,  BT 
Pae.  698. 

§  SI.    Evidence— AdialsBlblUt7. 


vices  performed,  evidence  was  admlfsibla  for 
plaintiff  to  show  that  a  biU  for  the  aUeged 
services  was  presented  against  an  insolvent 
corporation,  for  which  the  services  were  ren- 
dered, and  not  for  the  plaintiff- — Fairchild  v. 
Whitmore,  6  Cal.  App.  S2,  91  Pae.  336. 

[b]  In  an  action  upon  a  qnantum  meruit 
for  the  reasonable  value  of  services  rendered 
by  the  plaintiff  to  a  corporation,  where  the 
plaintiff  testified  that  he  had  drawn  a  weekly 
Bum  from  the  time  of  the  incorporation,  and 
it  appears  that  prior  to  that  time  he  had 
worked  for  a  term  of  years  for  the  individual 
who  bad  formed  the  corporation,  and  had 
given  his  own  name  thereto,  and  who  con- 
trolled the  business  thereof,  evidence  to  show 
that  the  sum  drawn  weekly  under  the  corpora- 
tion was  the  same  sum  that  be  bad  previously 
received  weekly  during  the  whole  previous 
term  of  employment  by  the  same  man  who 
had  formed  the  corporation  was  admissible, 
and  it  was  error  to  exclude  it. — Perry  v.  J. 
Noonan  Furniture  Co.,  8  Cal.  App.  3S,  9S 
Pac.  1128. 

[c]  On  the  trial  of  an  aetion  for  services,  a 
by-law  of  the  corporation  showing  the  duties 
of  the  general  manager  of  the  corporation, 
to  which  position  flatntiff  had  been  appointed, 
was  properly  admitted  in  evidence. — Perry  v. 
J.  Noonan  Furniture  Co.,  8  CaL  App.  35,  95 
Pac.  1128. 

[d]  Where  the  plaintiff  had  testified  as  an 
expert  that  his  services  to  the  corporation 
were  worth  a  large  moothly  sum  sued  for, 
greatly  in  excess  of  the  aggregate  of  the  sum 
weekly  received  by  him  from  the  corporation, 
it  was  proper  to  show  on  cross-examination 
that  he  was  working  for  the  weekly  sum  re- 
ceived during  all  of  his  service  for  the  owner 
of  the  business,  both  before  and  after  the 
incorporation,  and  that  his  employment  under 
the  corporation  was  merely  a  continuance  of 
the  original  contract  of  employment.^Perry 
V.  J.  Noonan  Fnmiture  Co.,  8  Cal.  App.  3S,  9S 
Pac.  1128. 

§  22.    Weight  and  SnlDclancj. 

[a]  In  an  action  by  a  contractor  te  recover 
upon  a  first  count  for  labor  done  and  ma- 
terials   famished    by    plaintiff's    assignor    . 


there  is  anfficient  evidence  to  support  a  find- 
ing for  plaintiff  on  that  count,  notwithstand- 
ing conflicting  evidence  to  the  contrary,  and 
the  judgment  rendered  thereupon  will  be 
affirmed. — Davisson  v.  East  Whittier  Land 
and  Water  Co.,  153  Cal.  81,  96  Pac  88. 

§  24.    TrlaL 

[a]  In  assumpsit  for  the  value  of  labor  done 
all  intendments  are  in  support  of  the  judg- 
ment, and  it  may  properly  include  the  value 
of  the  services  of  a  minor  son  of  the  plain- 
tiff, to  whose  services  and  earnings  he  is 
entitled,  when  there  is  no  ctafm  that  the 
minor  son  was  paid  therefor. — Cannon  v.  Mc- 
Eenzie,  3  Cal.  App.  286,  85  Pac  130. 
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6980. 
Basin  Consolidated  Uines,  Eergoson  t. 
Basler,  Thompwin  ▼. 
BasB,  Stemler  ▼. 
Bassett,  Norton  ▼. 
BasUdy,  Biiby  v. 
Bates  T.  Hadamson,  S  Cal.  App.  574,  84  Fac. 

51. — Municipal  Corporations,  7070. 
Bates,  Lambert  v. 
Banle  T.  Drobati,  0  Cal.  App.  594,  92  Pac. 

066.— Appeal  and  Error,  6539,  6S46. 
Baumann,  Chnrehill  t. 
Banter  v.  Saperlor  Court,  6  Cal.  App.  19S,  91 

Pac.  740,— Mandamns,  6991. 
Baxter,  In  re,  3  Cal.  App.  716,  86  Pae.  998.— 

Criminal  Law,  6630;  Habeas  Corpus,  6800. 
Bay  &  Biver  Dredging  Co.,  Teller  t. 
Bay  Counties  Power  Co.,  Shade  T. 
Beach,  ICeCann  v. 
Beadle,  Bennett  t. 
Beadle,  Johnston  v. 
Beamer,  Barry  v. 
BMW  BlTer  ate.  Co',  t.  Boles,  24  Cal.  859.- 

Action,   OS;   Nnisanee,    41S3;    Waters   and 

Watercourses,  5552;  Witnesses,  5692. 
Bestty,  People  t. 
BeanUflo  Tlnayaid  t.  Superior  Court,  6  CaL 

App.  842,  91  Pae.  1015. — Eminent  Domain, 

6770;  Prohibition,  7151,  7152. 
Beaumont,   Ferri   t. 
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r*  to  pifai  and  mbjesl  natter.] 
SamMn,   4  CkI.  App.   701,  89 
Pae,  137.— Certiorari,  0B21. 


Be&ver,  Coutiaent&I  Building  etc.  Amu.  t, 
B«ClitoI  r.  Wl«r,  152  C«I.  443,  93  P*c.  7B,  15 

I-.  B.  A.,  N.  S.,  519.— Mortgages,  7050. 
Becker  v.  Kya,  8  Cal.  App.  129,  96  Pac.  333.— 

Appeal    and    Error,    6509;    Eieeutore   aad 

Administraton,     0832;     Uandsnni,    6989; 

Taxation,  7254. 
Becker  ▼.  SdunldUn,   153   Cal.   669,  90  Pae. 

280.— Libel  and   Slaoder,   6972. 
Bscker  t.  ScbwardU^   0    Cal.   App.   462,   98 

Pac.    398. — Appeal   and    Error,   0544;    Can- 

cellatioD  of  Inetmments,  6611;  Contract*, 

0041;  Deed*,  0731;  Trial,  7278. 
Becker  ▼.  Bnportor  Oonrt,  151  Cal.  313,  90 

Pac.     689.— Court*,     8880;     Equity,     0773; 

Meehanies'  Liena,  7020,  7025. 
Becker,  Winchester  v. 
Beckett  t.  Morse,  4  Cal.  App.  2SS,  67  Pac. 

408. — Uanieipal    Corporations,    7007,    7070, 

7071,  7072. 
BeckDun  t,  Waten,  3  Cal.  App.  734,  80  Pac 

997. — Action,  6497;  Limitation  of  Actioaa, 

6982;    Quieting    Title,    7172;    Vendor    and 

Purchaser,  7290. 
Beckwitb,  Buell  r. 
Bwrkwltb  ▼.  Sbeldon.  151  Cal.  893,  97  Pse. 

867.— Trusts,  7279,  7888;  Watera  and  Watct- 

eonrses,  7301. 
Bedell,  Estate  of,  9  Cof.  Pro.  Dee,  78. — Ex- 

ecntoTS  and  AdministrBtora,6795, 6796, 0797, 

6798. 
Baebe  r.  Coffin,  153  Cat  174,  94  Pae.  766.- 

Oifta,  6857,  0S58. 
Beecher,  Bemiand  t. 
Beede,  Hewlett  r. 
Beeler,  Greenwood  ▼. 
Beer  v.  CUftoti,  98  Cal.  823,  39  Am.  8t.  Sop. 

172,  33  Pac  204,  20  L.  B.  A.  580.— Billn  and 

Notes,  712. 
Beer,  White  T. 
Beblow,  Camp  t. 

Behlow,  San  Gabriel  Wine  Co.  ▼. 
Behmer,  Farmer  ▼. 
Bahnoatm,  Estate  of,  2  Cot,  Pro.  Dee.  S13.— 

Wills,  73G8,  7359,  7360. 
Bekins  T.  Dietetle,  5  CaL  App.  SB6,  91  Pae. 

105.— Appeal  and  Error,  OSIO. 
Eeldns  T.  Dieterle,  S  Cal.  App.  090,  91  Pae. 

173. — Fraudulent   Conveyances,   8852  j   Hus- 
band and  Wife,  6900,  6901;  QuietlDg  Title, 

7173. 


[It«f«r*Boei  ar*  to  pigM  ud  nblcet  matter.] 
Bekin's  Van  A  Storage  Co.,  Morria  t. 
Bell  ▼.  Adams,  150  Cal.  772,  90  Pae.  118. — 

Appeal  and   Error,  6543;   Contraets,  6846, 

6053;  TrUl,  7272. 
Bell,  Ames  t. 
BeU  T.  Bank  of  Oallfomla,  153  Cal.  234,  94 

Pac.    889.— Limitation    of    Actions,    6979; 

Pleading,    7129;    Pledge,    7137;    Beplevin, 


B^  Estate  of,  153  Cal.  331,  95  Pae.  372.— 
Exeentora  and  Administrators,  0807,  6809; 
Judgment,  6950. 

Bell  ▼.  Hann,  9  Cal.  App.  41,  97  Pae.  1126.— 
Laudlord  and  Tenant,  6905,  6966. 

Bell,  Moreuhant  v. 

BeU  T.  San  Firadsce  Savings  nulon,  153  CaL 
04,  94  Pae.  225. — Appeal  and  Error,  6510, 
6513,  0S14,  6528;  Bills  and  Notes,  65S5: 
Ezeeators  and  Administrators,  6820;  In- 
terest, 69SL 

Bdl  T.  Staacka,  148  Cal.  404,  83  Pae.  E45.-~ 
Appeal  and  Error,  6527;  New  Trial,  7101. 

Ball  ▼.  Staacke,  151  Cal.  644,  91  Pae.  322. — 
Appeal  and  Error,  0620,  0S32,  6562;  Traats, 
7285. 

BeU  T.  Stvarior  Ocnii%  150  Cal.  31,  87  Pae. 
1031.— Costs,  6074. 

Bell  ▼.  TbompBon,  8  Cal.  App.  483,  97  Pae. 
158.- Appeal  and  Error,  6557;  Coelt,  6073; 
Setoff  and  Connterclaim,  7218. 

BeU,  U.  S.  Oil  ft  Land  Co.  v. 

Belmont  Oil  Hin.  Co.,  Barents  v. 

Be  mis,  Johnson  t. 

Benedict,  Chapman  t. 

Benedict,  Koyer  t. 

Bennett  T.  Beadl^  14S  Cal.  239,  79  Pac.  843.— 
Constitntional  Law,  066;  Uaritime  Liena, 
3496,  6992. 

Bennichsen  v.  Harkat  St  By.  Co.,  149  Cal.  18, 
84  Pac.  420.— Street  Bailroadi,  7236,  7237. 

Bensley,  Ayres  v. 

Bentley,  Hnrlburt  T. 

Bentlay  ▼.  Bnrlbort,  1S3  Cal.  790,  90  Pae. 
890. — Appeal  and  Error,  0521;  Contracts, 
6643;  New  Trial,  7101;  Becords,  7191; 
Begisters  of  Deeds,  7190;  Vendor  and  Pur- 
chaser, 7293. 

Bequette,  Arroyo  Ditch  etc.  Co.  t. 

Barents  t.  Belmont  OU  Uio.  Co.,  148  Cal.  577, 
113  Am.  St.  Eep,  308,  84  Pac.  47.— Con- 
tinuance, 6641;  Liens.  6977;  ICineu  and 
UineralB,  7034. 
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[BafvrtDMi  ar*  to  p*f*i  asd  nbjMt  BUltor.] 
Bwg,  EBUto  Of,   8   Cof.  Pio.  Dec.   259.— Bz- 

Mntors  and  Adminiati&tora,  6T&4, 
Bcrger,  Biett  t. 
B«TE«ir  T,  Justice,  i  Cal.  App.  532,  8S  Pas. 

EDI,— Waters  und  VateiCOursM,  7331. 
B«TK«row  T.  Furkor,  1  Cal.  App.  106,  87  Fbo. 

248.— Officera,  7107,  7109;  Pleading,  7134. 
Bwgiii,  EstaU  of,  8  Cof.  Pro.  Dee.  288. — 

WilU,  7334,  7342. 
Bngia,  BeUU  of,  4  Cof.  Pro.  Dee.  471.— 

EzecQton  and  AdmiDiatratoiB,  6817. 
BvrUngtt  t.  TnveleTB'  Ina,  Oo.,  121  Cal.  431, 

53  Pac.  982.- Appeal  and  Enor,  480;  Evi- 
dence, S140;  Insurance,  2979.     . 
Barnal  T.  Wade,  46  CaL  640.— Appeal  and 

Error,  466. 
Bernard  v.  Parmelee,  6  Cal.  App.  637,  S2  Pae. 

SSa. — Dismiual    and    Nonsuit,    6741,    6742; 

Hineg  and  Mineiala,  7031. 
Bernard  T.  Sloan,  2  Cal.  App.  737,  84  Pae. 

232. — Appeal   and    Error,   0543;   Contracts, 

6651,  66Q2;  Reference,  7192;  Sales,  7205. 
Betnede,  Bstate  of,  4  Cof.  Fro.  Dec.  486. 
Bemland  t.  Beeclier,  74  CaL  617,  16  Pae.  510. 

Appeal   and   Error,  218. 
Bernstein,  Castro  v. 
Berryman  t.  OHmoii,  7  Cal.  App.  679,  95  Pao. 

671.— Landlord    and    Tenant,    6962,    6965, 

6966,  6B68. 
BerMaen  ▼,  BartelMn,  7  Cal.  App.  2S8,  94 

Pae.  80.— Trusts,  7284,  7286. 
Berton,  Ertate  of,  2  Cot.  Pro.  Dec.  319.— 

Execotors  and  Administrators,  0815;  Wills, 

7357,  73S8,  7359,  7380. 
Besold,  People  v. 
Best  ▼.  Wohlford,  153  Cal.  17,  94  Fac.  B8.— 

TazatioD,  7249,  7252,  7253. 
Best  Uf  g.  Oo.  r.  Oobn,  8  Cal.  App.  057,  80  Pae, 

829.— Quieting  Title,  7165;  Sales,  7213. 
Benlck  t.  Hulr,  83  Cal.  368,  23  Pac.  889.— 

Mines  and  Minerals,  3683,  3084,  30S6. 
Bianchino,  People  t. 
BUtiar  T.  Lambert,  152  Cat.  557,  93  Pae.  94.— 

Public  Lands,  7159,  7161. 
Blescar  t.  Pratt,  4.  CaL  App.  288,  87  Pae. 

IIOJ.— Sales,  7203,  7208. 
Big  Caeino  Qold  Min.  Co.,  O'Brien  r. 
Bigler,  Hogan  v. 
BlUer  T.  Piatt,  52  Cal.  550.— Public  Lands, 

7157;  Quieting  Title,  7164;  Tenancy  in  Com- 
mon, 7256. 
Billing,  Ajdclotte  ▼. 
Billings  T.  Palmer,  8  Cat.  App.  438,  83  Pac. 

1077.— Judgment,  6940. 


[Bafanani  ■»  M  piE«  and  rabjest  mattw.] 

BUton  T.  Sonthem  FacULc  Co.,  148  CaL  443, 

83  Pao.  440— Railroads,  7177,  7179,  7181. 
Bingbam,  Lyncb  r. 


Bird  T.  irtica  0<dd  His.  0<k,  2  CsL  App.  074, 

84  Pac.  256. — Appeal  and  Error,  0533^  0538, 

6S50;  Uaster  and  Servant,  6SB8,  7003,  7004, 

7008;  Trial,  7263. 
Bird  V.  micox,  45  CaL  080.— PabUe  Iiands, 

7157. 
Birnbanm,  Schoonover  t. 
Blsliop  T.  Owens,  5  Cal.  App.  88,  89  Pac.  844. 

Injunction,  6912,  6914. 
Bixby  T.  Baatadj,  4  Cal.  App.  527,  88  Pac. 

493.— Appeal  and  Error,  6511;  Sales,  7809, 

7210. 
Black  v.  Black,  149  Cal.  224,  SO  Fac.  509.— 

Divorce,  6748. 
Blackburn,  Bank  of  Paso  Bobles  v. 
Blackburn  t.  Bnckq)ort  etc.  B.  B.  Co.,  7  Cal. 

App.  049,  95  Pac.  008. — Appeal  and  Error, 

0557;     Appearance,    6563;    Parties,    Till; 

Pleadings,  7134;  Quieting  TiUe,  7164,  7170, 

7174. 
Blade  ▼.  Soperioi  Court,  60  Cal.  290. 
Blair,  Tout  v. 

Blake,  E.  C.  Capwell  Co.  t. 
BUkelj  T.  EingBbniy,  0  Cal.   App.  707,  9S 

Pae.  129.— Mandamus,  6985,  6988,  7160. 
Blakely,  McBae  v. 
Blakeman,  Toung  ▼. 
Blanc,  BsUte  of,  8  Cof.  Pro.  Dec.  71.— Wills, 

7328,  7338,  7340. 
Blanc,  EsUte  of,  3  Cof.  Pro.  Dec.  72.— WUls, 

7339. 
Blanchard  ▼.  HaitwoU,  131  Cal.  263,  03  Pac 

349. — Uanicipal  Corporations,  3S77,  3 SSL 
BUncbard  ▼.  Ladd,  135  Cal.  212,  07  Pao.  130. 

Municipal  Corporations,  4019,  7072. 
Blana,  Heinlen    v. 

Blevlna  t.  Troat,  148  Cal.  168,  82  Pac  770. 
Bllnn  Lumber  Oo.  v.  HcAitbnT,  150  CaL  010, 

89  Pac  436. — Evidence,  6788;   Mortgages, 

7046,  7048. 
Blis,  People  v. 

Blodgett,  Stockton  Lumber  Co.  v. 
Blood  T.  Falrbanka,  50  CaL  420.- Witnesses, 

5694. 
Blood  T.  Lft  Serena  Land  b  Water  Co.,  150 

Cal.  764,  89  Pac  1090.— Appeal  and  Error, 

6531;  Corporations,  0602, 
Blood,  Robinson  r. 
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[BtfirasoM  an  lo  p>«**  ud  nbjMl  natter.] 
Bloom  T.  Oordu.  ISO  CftL  762,  »0  Fu.  US.— 
PartiUoii,  7112. 

Blndwortli  t.  htk*.  3S  C&L  266^UoitKftKB^ 

S7&0,  88S1. 
BInmberg,  Lindle;  r. 
Blnbt  T.  Ajmt,  4  Cof .  Pro.  Dm.  MS. 
Bljtli^  E>Uto  of,  1  Cot  Pro.  Doe.  110, 115  — 

Attorney  KDd  Clioat,  ftG74;  EzMnton  and 

Adminiotraton,  OSM,  680S,  SSOfl,  6827. 
Bl7tll^   BtUto  of,   8   Cof.  Pro.   Dec.   15S.— 

CoorU,   6681;    Ezeeatora   and    Adminiitra- 

ton,  6704,  6801,  8803. 
BljrtiM,  BAato  of,  4  Cof.  Pro.  Dee.  68.— Bu- 

Midi,  6581,  6582. 
BlTtlWi    ErtftU    of    (Cuo    of    Alleo    Editb 

Bljtha),  4  Cof.  Pru.  Dae.  162.— UaTriag«t 

6M3,  8994;  Trial,  7Z70. 
BDtfae,  Ectate  ot    (Caie  of  wmuma  Helra), 

4  Cof.  Pro.  Doe.  80S.— Evidenea,  6782,  6787} 

Ezeentora  and  Adminiatratora,  6810. 
BlftiM,  Bitato  of    (LiTOrpool  Bl^thea  or  the 

Blytbe   Companj   Csae),  4   Cof.  Pro.   Dee. 

817. 
BlTthi^  EBtate  of   (Tbe  Seoteh  BlTthea  or  the 

Qipa7  aalm),  4  Cof.  Pro.  Dee.  819. 
BlytlWt  Bstete  of  (Bljrthe  ▼.  Ayres),  4  Cof. 

Pro.  Dee.  445.— WUla,  7836,  7848. 
BljtlM,  In  n,  UO  Cal.  226, 42  Pao.  64L— Judg- 
ment, 8105. 
Bl7tb^  In  n,  110  Cal.  831,  48  Pae.  «43.— 

Appeal  and  Error,  402;  Baatarde,  665,  667j 

Doieent  and  Distribution,  1730,  1731;  Ex- 

•eutora  and  Admlsletratora,  2291. 
Blytho,  In  n,  115  CaL  654,  47  Pae.  1097^ 

A|>paal  and  Error,  32S. 
Board  Of  Dlreeton  t.  Nfa,  8  Cal.  App.  B27, 

07    Pae.    208.— California,   6608;    Conititn> 

tional  Law,  6631,  6685j   Handamut,  6988; 

Fanpera,  7117. 
Board  of  Edueation,  Barthel  t. 
Board  of  Edoeation,  Ferguson  ▼> 
Board  of  Edneation,  Harby  t, 
Boazd  of  Sdncatlon  t.  Hratt,  162  Cat.  518, 

93  Fac.  117. — Behoola  and  School  Distrieta, 

7214;  Stetntea,  7881. 
Board  of  Education  t.  Martin,  S7  Cal.  139. 
Board  of  Election  CommissionoTs,  Coigrift  t. 
Board  of  EleetioD  Commra.,  People  t. 
Board  of  Library  Trosteea  of  Olty  of  Eanfotd 

V.  Board  of  Tmateea,  8  Cal.  App.  760,  84 

Pae.  827.- Mnnieipal  Corporations,  7064. 
Board  of  Medical  Examiners,  Arwiue  v. 
Board  of  Medical  Examiners,  Hewitt  t.- 
Board  ot  Police  Commisaioners,  Clou  t. 


(ItefarsnaM  bis  to  MCSS  tmi  tnbjsot  BkHn.] 
Board  of  Police  ate.  Commra.,  Mnrphjr  v. 
Board  of  Pnblie  Works,  Coon  r. 
Board  of  Soperrisors,  CampboU  r. 
Board  of  Supervisors,  Davis  t. 
Board  of  Saperviaora,  MeCouneU  t. 
Board  of  Superrlaors,  Moonej  t. 
Board     of     Supervisors,     Nevada     National 

Bank  r. 
Board  of  Sopervisors,  Wolf  v. 
Board  of  Tmateea,  etc.,  Burke  t. 
Board  of  Trastees,  Eayet  v. 
Board  of  Trustees  of  Citj  of  Hanford,  Board 

of  Library  Trustee*  V. 
Boas,  Lerinaon  v. 
Booa  etc.  B.  B.  v.  Sierra  VaUoTt  B.  B.,  2  Cal. 

App.  546,  84  Pae.  298. — Appeal  and  Error, 

6618,   6088;    Corporatioos,    0666;    Eminemt 

Domain,  0767,  6768,  6770;  fiailroads,  71T8. 
Boea  *  Loralton  B.  B.  Co;  t.  Snporlor  Oovt; 

150  CaL  147,  88  Pae.  718.— Attomer   aid 

CUent,  6574;  Prohibition,  7150. 
Boca  *  LoTalton  B.  B.  Oo,  t.  Superior  Oourl; 

ISO  Cal.  153,  88  Pae.  716.— CerUorari,  6621, 

6022;  Motions,  70G6. 
Boea  Hill  Oo.  r.  Onrrr,  164  Cat.  826,  97  Pae. 

1117.— CousUtational  Iaw,  6430;  Corpoia* 

tlona,  6655. 
Boeseko-Dawe  Co.,  Carty  t. 
Bogga  T.  Qanoaid,  148  Cal.  711,  84  Pae  IW.-.- 

Constitutional   Law,   6SS4;    Pnblie    Lands, 

7158. 
BohaU,  DlUa   t. 
B<din  T.  PacUle  Bleetrle  By.  Oo,  6  CaL  App. 

628,  91  Pae.  115.- Negligence,  7090. 
Bolander  ▼.  Qontxy,  36  Cal.  127,  95  Am.  Doe. 

162. — ^Appeal  and  Error,  336. 
Bolea,  Bear  Biver  ate.  Co.  v. 
Bollln«er  t.  Bollinger,  153  Cal.  190,  M  Put. 

770. — Appeal  and  Error,  6388;  Asngument, 

6667;   Depoaitiona,  6737,  6738;   New  Trial, 

7100,  7102. 
Bollinger  v.  Btillngar,  164  Cal.  695,  M  Pae. 

196.— Appeal   and   Error,  6547,  6SS3;   Evi- 
dence, 6780;  Executors  and  Administrators, 

6825;  Truats,  7277,  7285,  7287. 
Bolsa  Land  Oo.  t.  Bnrdlck,  151  Cal.  254,  DO 

Pae.  688. — ^Drains,  6760;  Injunction,  6911; 

Navigable    Waters,    7085;    Public    Landa, 

7168. 
Boltm  T.  Laadwa,  27  Gal.  106.— Appeal  and 

Error,  145,  146. 
Bondabn,  Murphy  r. 
Bona  T.  Harea,  154  Cal.  769,  99  Pae.  172^- 

Appeal  and  Error,  6544,  6547;  Corporations^ 

6GS9,  6660;  Evidence,  677*;  Traata,  7S8S. 


DqitizedbyGoOt^le 


TABI.E  OF  CASES  DIGESTED. 


pUftMBCM  an  t*  p*cM  tnd  nbjMl  natUr-l 
Bon«  r.  O^ib  SUTer  ICn.  Oo.,  149  Cal.  29S, 

8S  Pm.  SSS.—  Hatter  ud  Serrut,  7010. 
BoiwbMI,  BtchKTiltwt  *  Co.  T,  Oanr>  1S3  Col. 

ilB,  95  P»e.  887.— VanoB,  7296. 
Botmean  t.  Nortli  Bbon  B.  S.  Co.,  192  Col. 
400,  125  Am.  St.  Bep.  68,  9S  Pae.  106.— Ap- 
peal and  EiroT,  6541;  Carrisn,  SS16,  5617; 
DamageB,  5726]   NegligeiMe,  7092. 
Botuwr  Oil  Oo.  V.  rttuufi.-milA  OH  Os.,  ISO 
CaL  668,  89  Pae.  613.— Appeal  and  Htnt, 
6510;  CorporationB,  6656,  6664. 
BM)c«r  ▼.  CMtJOo.  154  Cal.  67B,  98  Pu.  1067. 
Huaband  and  Wifa,  6B00,  6901;  Uoitgagei, 
7054. 
Boonam  r.  Potter  Hotel  Oo.,  154  Cal.  99,  97 
Pm.  65.— Ifaliciou  Pioiecntioii,  6983,  6934, 
Booth,  WiUa  T. 
Boothe,  HeCnTtb;  ft  Co.  t. 
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6790;  Frandnlent  Conveyaneea,  6851,  6808, 

6804. 


Fmtt  Oo„  ISO  Cal.  486,  88 

Pao.   1094.- New  Trial,  7096;  Watera  and 

Waterconraea,  7313,  7814. 
Oallaehaa,  Ertiata  <rf,  8  Cof.  Pro.  Dee.  84.— 

Exeentora  and  Adminiatraton,  6826,  68S7, 

6833. 
OaUaiftaii,  EsUte  of,  6  Cof.  Pro.  Dee.  429, 

430. — Conita,  6681;  WiUi.  7362,  7368,  7371. 
Oallen,  Ertate  of,  152  CaL  76B,  93  Pae.  1011.— 

Insane  Fersoni,  6917. 
Oallowaj  T.  Oro  Mining  Co.,  0  Cal.  App.  191, 

89  Pae.   1070.— Aaaignmente,  6568;  Conrte, 

6680;  Limitation  of  Actions,  6982. 
CamarlUo,  Del  Campo  v. 
Oameron  T.  Ab  Qoong,  8  Cal,  App.  810,  96  Pae. 

lOES. — Appeal  and  Error,  6511;  EJeetment, 

6705,  6756;  Pleading,  7186,  7134. 
damp  ▼.  BeUow,   2   Cal.  App.  699,  84  Pae. 

251. — Appeal   and  Error,  6541;   Assumpsit, 

6570;  Contracts,  6651;  Evldenee,  6786. 
OampbeH  t.  Board  of  St^eivlson,  7  CaL  App. 

155,  93  Pae.  1061.— Officers,  7107. 
OanvbeD  t.  Oampball,  149  Cal.  718,  87  Pae, 

573. 
Campbell,  Campbell-Eawannanakoa  v. 


Error,   6017;   Compromise   and   SetUement,  OanvlieU,  EaUta  of,   14»  CaL   712,   87  Pae. 

6628;  Evidence,  6784.  073.— Exec nton>  and  Administrators,  6818; 

OaUfonla  Shipping  Oo.  ▼.  Olty  and  Ooontr  of  Perpetoities,  7122,  7123;  Wills,  7365,  7366. 

San  Frandaco,  150  Cal.  145,  88  Pae.  704.—  Campbell  ▼.  Free,  7  CaL  App.  151,  03  Pae. 

Taxation,  7242.  1060.— Eleetions,  6761,  6762. 

Oallfomla  S.  B.  B.  Co.  v.  Sontboni  Pae.  B.  B.  OampbeU  t.  Santa  Maria  OU  ft  Oaa  Co.,  153 

00.,  65  Cal.  305,  4  Pae  13.— Appeal  and  Cal.  282,  BE  Pae.  39.— Contracts,  6642;  Cor- 

Error,  162.  poiatioas,  6658, 
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C&mpbell,  SUte  t. 

Ckmpbell,  Union  Contracting  «te.  Co.  ▼. 
Campbell,  Vasej-  t. 

Campbell-JobcBoo,  Pacifle  Elaetrie  By.  Co.  v. 
Oampbell-Kayannaiiatoa  r.  Oampball,  152  Cal. 
201,  92  Pae.  184.— Appeal  and  Error,  6S17, 
6522;  Conapiraej,  66S9;  Fraud,  684S;  Venae,^ 
7299. 
Campodonieo,  Carmiebael  v. 
OwBtfoAcmlco  T.  OroMliil,  60  Cal.  3SS,  5  Pao. 
eae.— Billg  and  Notee,  727;  Cancellation  of 
Instruments,  6007;  Costa,  1237. 
Can  a  van,  Uattern  ▼. 
Cannobio,  Vatnone  r. 
CaoDon,  Ford  v. 

Cannon  ▼.  HcEonztt,  3  Cat.  App.  2S0,  85  Paa. 
130. — Aaanmpsit,     0571;     Contracts,     0653; 
Tenne,  7299;  Work  and  Labor,  73S1. 
Canovan,  Swift  r. 
Carey,  Qregg  t. 
OargUe  t.  Bibbee,  149  Cal.  259,  88  Pae.  1044.— 

Judgment,  6945,  6947. 
Carlisle,  Miller  v. 
Oarlln  ▼.  Llfnr,  2  CaL  App.  590,  84  Pae.  2B2.— 

Brokera,  6599. 
Carlon,  Webb  v. 

Carlotta  UtniDg  Co.,  Higgins  v. 
Oarism  ▼.  Oncajnonga  WMor  Co.,  7  CaL  App. 
382,    94    Pbc.    399.— Uaster    and    Servant, 
7008;  Negligence,  7090. 
Carlson,   Estate  of,   2   Cof.  Pro.   Dee.  276.— 
Executors  and  Administrators,  6794,  0799, 
6835. 
Carlson,  People  t. 
Oarlflon  InToatmant  Oo.  v.  Oomell,  191  CaL 

199,  90  Pac.  1130. — Taxation,  7247. 
OumlcbMl  ▼.  Campodonieo,  7  Cal.  App.  697, 

95  Pac.  104.— Public  Lands,  7154. 
Caro,  Trobock  v. 
Carpenter  r.  AsUar.   146  CaL   422,  63   Pae. 

444.— Libel  and  Blander,  6972,  0973,  6974. 
Carpenter,  People  ». 

Carpenter  v.  Sibler,  153  Cal.  215,  120  Am.  St. 
Eep.  77,  94  Pae.  879,  15  L.  E.  A.,  N.  8, 
1143.— Malicious  Prosecution,  6983,  6981. 
Carpenter,  Wright  t, 
Carw  ▼■  Dffwdell,  131  Cal.  499,  63  Pac  780.— 

Appeal  and  Error,  433,  435,  436. 
Carr,  Ah  Gett  t. 
Oarr  t.  Central  Pac  B.  E.  Co.,  85  Cal.  191.- 

Public  Lands,  7150. 
Can  T.   Orane,    B9    Cal,   308.— See   Pratt   t. 

Crane,  68  Cal.  533. 
Can  T.  Howell,  154  Cal.  872,  97  Pae.  885.- 
Deeds,    6732;    Judgment^    0948;    Principal 
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and    Agent,    71 42;    SpeeUe    Perform anea, 

7221,  7227;  Vendor  and  Purchaser,  7292. 

Carr,  Seligman  v. 

OaiffoU   T.    EUla,    63    CaL    440.— HomestMid, 

2673. 
Carroll,  Page  v. 
Carrfey,  Brill  v. 
Carson,  Ex  piute,  59  Cal.  429. 
Oarstanbrook    t.    Wedderlan,    9    Cal.    Appu 
603,   91   Pae.   117.— Landlord   and   Tenant, 
6904,  0965.. 
Oarstanbrook    r.    Wedderlen,    7    CaL     App. 
405,  94  Pae.  37S.— Appeal  and  Error,  6529; 
Courts,  66S2. 
■Carter  t.  Osbom,  150  Cal.  020,  89  Pac.  008.- 

Taxation,  7248,  7249,  7251. 
Cart7  T.  Boeseke-Dawa  Co^  2  CnL  App.  646, 
84  Pac.  267. — Negligence,  7086,  7091,  7093; 
Trial,  7268. 
Casey,  Batate  of,  2  Cof.  Pro.  Dec  68. — ^WOla, 

7330,  7338,  7840,  7341,  7349. 
Casey  t.  Jwdan,  68  Cal.  247,  9  Pac.  92,  305.— 

Abatement  and  Bevival,  6493. 
Casmalla  etc  Co.,  Brookslure  Oil  Co.  ▼. 
easterly  ▼.  Connty  of  Alameda,  153  CaL  170, 
94    Pae.    70S.— Adverse    Pomeuion,    6499; 
Dedication,  6720;  Qnieting  Title,  7164. 
Caesln  T.  Cole,    153    CaL   677,   96   Pac   277.— 

Easements,  6752;   Trespass,   7260. 
Cassin,  Grose  t. 

Oassln  ▼.  NIcbolBcn,    154    CaL    497,   98   Pac 
190.— Ejectment,    6765,    6750,    6757,    6758; 
Evidence,    6780;    Vendor    and    Pnxchaser, 
7298;   Teune,  7290. 
Castile,  People  v. 
Castillo,  Booker  ▼. 

Cutoi  T.  Bemrteln,  2  Cal.  App.  703,  84  Pac 
244.— Appeal   and   Error,   6547;    Evidence, 
6782,  6787;  Beleaw,  7197. 
Castro  T.  Adanu,    153     Cal.    382,     95     Pac 

1027.— Quieting  Title,  7164,  7170. 
Oaatrovijle  Co-c^.  CreuoBTy  Co.  t.  Od,  6  CaL 
App.    533,    92    Pac    648. — Principal    and 
Agent,      7144;     Trademarks     and     Trade 
Names,  72G8. 
Cator,  Sehostag  v. 
Csughey,  Anderson  v. 
CaulBeld,  People  v. 

C.  A.  Warren  Oo,  t.  AH  Peraoni  etc.,  153 
Cal.  771,  9«  Pac  807.— Eeoords,  7191,  7192; 
Trusts,  7280. 
Oaytord  t.  If  etropcditan  Life  Ina.  Co.,  6  CaL 
App.  715,  91  Pae.  266.— Insurance,  6918, 
e92L 


DqitizedbyGoOt^le 


TABLE  OF  CABES  DIGESTED. 


739t 


Jlttttrmtf  ars  to  psgN  nd  mUsat  mslta.I 
Cedaibnrg  t.  Dntn,  3  Cal.  App.  ST2,  66  Pm. 

838.— Waters  md  WatereoowM,  7304. 
Center,  Jobmon  t. 

Central  Calif  ornU  Iht,  Co.,  McVa;  t. 
Central  Oil  Oo.  v.  Sontlieni  Seflnlng  Co.,  154 

Cal.    18C,    97    Pac.    177.— Contracts,    6649; 

Balei,  7202,  7201,  7205,  7210. 
Central  Fae.  B.  B.  Co.,  California  Pac.  B.  B. 

Co.  v. 
Central  Pae,  B.  B.  Co.,  Carr  t. 
Central  Pac.  E.  E.  Co.,  Kelly  t. 
Central  Pac.  E.  B.  Co.,  Kline  v. 
Central  Pae.  B.  B.  Co.,  Baukin  -r. 
Central  Pacific  By.  Co.  v.  Feldman,  152  CaL 

303,  92  Pao.  840. — Eminent  Domain,  676), 

6767,  6768,  6760,  6771,  677S. 
Central  Tnut  Oo.  v.  Btoddaid,  4  Cal.  App. 

647,  88  Pac.  S06.— Appeal  and  Error,  6S36, 

6539. 
Cerf,  Anglo-Calif orniau  Bank  t. 
Cerf,  Dawson  v. 
Oerlnl  v.  De  Long,  7  Cal.  App.  396,  04  Pae. 

582. — ConntieB,  6675;  Elections,  6759,  6761. 

6762;  Uandamns,  6987, 
Cbadwick,  People  t. 
Chaffee,  Qrogan  ». 
Chaii,  Peterson  r. 
Chalfant,  Bank  of  Mendocino  ▼. 
OhambaTlaln  t.  Ohamlieilaln,  7  Cal.  App.  643, 

95    Pac.    859.— Equity,    6773;    Fraudulent 

Conveyances,  6853;  TnistB,  72S3. 
Chamberloix,  Bnehtel  Colle^  t. 
Chambers,  Great  Western  Gold  Co.  v. 
Chandler,  Needham  t. 
Chandler  t.  People's  Sav,  Bank,  61  Cal.  398. — 

Assignments,  536;  Uarshallng  Assets  and 

Securitie*,  3506;   Ueehanica'   Liens,   3617j 

Pledges,  444S. 
Chanslor,  Walker  ▼. 
Cluvln  T.  Boss,  S  Cal.  App.  438,  84  Pae.  S3. 

Beformation  of  Znetmments,  7193. 
Chapln  T.  Thompson,  20  Cal.  680. — Jndgment, 

6039. 
Chapman  t.  Benedict,  3  Cal.  App.  399,  86  Pae. 

736. — Appeal  and  Error,  6554,  6S59;  Uort> 

gages,  7041. 
Ohapmaa  t.  Hn^ei,  8  Cal.  App.  622,  86  Pae. 

908.— Appeal  and  Error,  6561. 
Ctaivman  t.  Hooro,  151  Cal.  S09,  ISl  Am.  St. 

Bep.    130,    01    Pao.    824.— Process,    7148; 

Qnieting  Title,  7166,  7167;  Taxation,  72S2. 
Obapman  t.  Woodward,  3  Cal.  App.  622. 
Oliapmaii  t.  Zobsileln,  1S2  Cal.  216,  92  Pao. 

188.— TaiaUon,  7244,  7248,  7249,  7250, 7261, 

7253. 
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Ohanelle,  Estate  of,  2  Col  Pro.  Dec.  S4<— 

Exeootora   and   Administrators,   6826. 
Chappellet,  National  Paraffin  Oil  Co.  t. 
Charles,  People  v. 
Charles   Martin   Co.,  Laguna  Drainage  Dis- 

Ohard  T.  Stone,  7  Cat  117.— Ferries,  2397; 

Injonetlon,  2887. 
Cbase,  Bansbaf  v. 
Cbase,  Dyer  T. 
Chase  T.  Superior  Conrt,  154  Cal.  789,  99  Pae. 

355.- Venne,  7299. 
Chatdeld  V.  Contlneotal  Bldg.  etc  Am.,  fi 

Cal.    App.    665,    92    Pac    1040.— Brokers, 

6508;  Trial,  7271. 
Cheney  t.  HcOarrln,  7  CaL  App.  71,  03  Pae. 

386. — Appeal   and   Error,  6560;    Execntors 

and  Administrators,  6824. 
Cheney  t.  Hewbeny  ate.  Co.,  67  Cal.  126,  7 

Pac.  444,  445.—  Partnership,  4267. 
Cherokee  ete.  QraTcl  Co.,  FuUiam  t. 
Cherry,  Wilbnr  v. 
Cheaebroa^  T.  City  and  Oonnty  of  San  Fran- 

ciKO,  153  Cal.  5S9,  96  Pae.  288.— Statntes, 

7234;  Taxation,  7241,  7242,  7243. 
Ohetwood  T.  California  Hal  Bank,  113  Cal. 

414,  45  Pac.  704.— Banks  and  Banking,  650; 

Corporations,  1161;  Jndgment,  8003,  8189; 

Belease,  4707;  Trial,  5277. 
Chevrier,  Onmmings  v. 
Chevealier,  B ranger  v. 
Chew,  Esmond  v. 
Ohllda  T.  Da  Laveaga,  150  Cal.  281,  SO  Pae. 

82. — Execntors    and    Administrators,    6823, 

6828. 
Chin  Ah  Hong,  People  t. 
Ohinn  T.  Onnn,  148  Cal.  755,  84  Pae.  669.— 

Justice    of    the    Peace,    6956;    Uandamns, 

6090. 
Cbino  Land  k  Water  Co.,  Darkee  v. 
Chisholm,  Niahkian  t. 
Chltteuden  v.  Dongan,  149  Cal.  485. 
OUtteuden,  Estate  of,  1  Cof.  Fro.  Dee.  1. — 

Executors  and  AdministratorB,  0794,   6805, 

6830. 
Chittenden,  Schmidt  v, 
ChriBtensen,  Hampton  t. 
Chubb  ack,  Baden  Brick  Co.  t. 
Obnbbnck  r.  Wilson,  151  Cal.  162,  90  Pac. 

G24.— Elections,  6762;  Officers,  7108,  7109. 
OhnrcUll  T.  Baomann,  95  Cal.  541,  30  Pac. 

7;(l.— Action,  6497;  Pleading,  4429;  Waters 

and  Watercourses,  SS08,  G510,  GS18,  5514. 
OlrarcUll  T.  More,  4  Cal.  App.  219,  88  Pac. 

200, — Appeal  and  Error,  6534;   Execution, 
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6791;   FixtQiM,   eS4E;   Ludlotd   and  Tea- 

knt,  69eO;  Beplavlii.  7198;  Trial,  7264. 
CbnrcUU  t.  Hon,  7  Cal.  App.  767,  »6  Pko. 

lOS. — Appeal    and    Error,    8S0S;    Prineipal 

and  Stiretj,  714S;  Beplavin,  719S. 
ObtirchlU  T.  Sttssall,  148  CaL  1,  St  Pae.  440.— 

Speeifle    Peiforntance.    7222;    Water    and 

WaterconrsM,   7804. 
OLnccbUl  T.   WoodwwUi,   148   Cal.   S69,   118 

Am.  St.  Bep.  S24,  S4  Pae.  1C5.— Ezeeutors 

and  AdminiitratorB,  6822,  6823;  Limitation 

of   Actions,   6983;   Hortgagei,   7045,   7046, 

7047,  7049. 
Cinqnini,  Sohino  t 
OIUmds'  Bank  of  Loi  Aagalaa  t.  Oornell,  ISl 

Cat  199,  90  Pae.  1130. 
Clt7  and  Count]',  Bndolf  Herman  Co.  r, 
Oltr  and  Ooon^  of  Ban  Fiandsco  v.  Brown, 

153  CaL  644,  96  Pae.  281.— Judgment,  6944, 

6949. 
Citj  and  Coontj  of  Ban  Franeiaeo,  Callfor- 

nia  Shipping  Co.  t. 
City   and   Conntr   of   San   Franeiaeo,  CheM- 

broQgh  V. 
Citj  and  Conntj  of  San  E^andseo,  Crim  t. 
City   and   County   of   San   Francisco,   Iianrel 

Hill  Cemetery  v. 
City  and  County  of  San  Francitco,  Lewii  t. 
City  and  County  of  San  rranciico,  Meyer  v. 
City  and  County  of  San  Francisco,  Trover  t. 
City  and  Connty  of  San  FraneUeo,  Warren  v. 
City  Conndl  of  Loa  Angeles,  Stoner  v. 
City  of  Alameda,  Davoust  v. 
City  of  Bakeradeld,   Kern   Island  Irrigating 

Co.  v. 
Oltjr  of  Eacondldo  t.  Eicondldo  Lumber  Oo., 

8  Cal.  App.  43S,  97  Pae.  197.— See  Ekoo- 

dido  V.  Eacondido  Lnmber  Co. 
Olty  of  Eicondldo  v.  Woblfoid,  153  Cal.  40, 

94  Pae.  282. — Mnuieipal  Corporations,  7082, 

7083. 
Cl^  of  Eacondido,  Woblford  t. 
City  of  Healdsburg,  Healdsbuig  Electric  etc 

Co.*. 
City  of  Hollywood,  Colegrove  Water  Co.  v. 
City  of  Long  Beaeb,  Haskell  v. 
City  of  Los  Angeles,  Amestoy  Estate  Co.  ▼, 
0117  ol  I'M  Angelea  t.  DaTldaoa,  ISO  CaL  59, 

88  Pae.  42. — Mnnielpal  Corporations,  7077. 
City  of  Los  Angeles,  Farmers'  A  Merehanta' 

Bank  ▼. 
City  of  Loa  Angeles,  Fellowi  ▼. 
Olty  of  Loa  Angalai  v.  aUaaell,  4  Cal.  App. 

48,   S7   Pae.   241.- Municipal  CorpotBtioiu, 

70B3,  7084J  Pleading,  7135. 
City  of  Los  Angeles,  Qoytino  v. 
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Otty  <rf  Loa  Angelas  r.  Loa  AngOm  Fanntnc 

fe  HUUiis  Oos  150  CaL  647,  89  Paa.  016. — 

Judgment,  6940;  Qoleting  TiUe,  7164,  716S. 
Olty  of  Los  Angeles  t.  Los  Angolaa  Fannluc 

ft  UUUng  Co.,  152  CaL  645,  98  Pae.   809. 

1145.— Public    Lands,    7167;    Trial,    7272; 

Water  and  Watereonreea,  7303,  7316,  7317. 
Oity  of  Loa   Angeles  ▼.  Lob  Aagtim  Indo- 

poudent   Oag   Oo.,    152    Cal.   765,   93    Pae. 

1006. — Licenses,   6975;   Municipal   Corpora- 
tions, 7072,  7073,  7074. 
City  of  Los  Angeles,  Los  Angeles  By.  Co.  v. 
City  of  Los  Angeles,  People  r. 
City  of  IjOS  Angeles,  Spires  ▼, 
Oi^  of  Oakland  t.  Tliompson,  151  Cal.  57% 

91  Pae.  387. — Unnieipal  corporations,  7059, 

7066,  7080. 
City  of  Oceanside,  Myers  v. 
Otty  of  Fetaliuna  ▼.  WUte,  152  Cal.  190,  92 

Pae.    177. — AfBdavits,    6501;    Appeal     and 

Error,  6523;  Eminent  Domain,  6769,  077L 
City  of  Pomona,  Southern  Pae.  Co.  v. 
Olty  of  Bedlanda  t.  Brook,  151  Cal.  474,  91 

Pae  ISO. — Municipal  Corporations,  7080. 
01^  of  Bodondo  Beaeli  t.  Barkloy,  151  Cal. 

176,  90  Pae.  452. — Municipal  Corporations, 

7081. 
City  of  San  Bernardino  etc.  Co.,  Cady  t. 
Olty  of  San  BaBnavtBtnra  ▼.  HcGiili*,  8  CaL 

App.   497,   97   Pae.   526,   528.— Mandamua, 

6987,  6990;   Municipal  Corpontioas,  7057, 

7068;  Statutes,  7233. 
City  of  San  Diego,  Ooldtree  t. 
City  of  San  Diego,  Dadman  y. 
Otty  of  San  DIogo  t.  Potter,  15S  Cal.  288,  93 

Pae.    146. — Municipal    Corporations,    7080, 

708L 
City  of  Ban  Pedro,  WiUiama  ▼. 
OttT  Of  Santa  Barbara  ▼.  Davla,  6  Cal.  App. 

84S,  92  Pae.  308.— Municipal  Corporations, 

7082. 
City    of    SanU    Barbara,    Montedto    Valley 

WaUr  Co.  T. 


Olty  of  Boi 
ft  Watttr  Oo.,  1E2  CaL  579,  03  Pae.  490.— 
Corporations,  6668;  Mnnieipal  Corpora* 
tiona,  7060,  7078;  Water*  and  Water- 
eoorset,  7317,  7318,  7319. 

aty  of  Vallejo,  Winslow  v. 

City  of  Visalia,  Visalia  Sayings  Bank  ▼. 

City  of  Tiaalia,  Western  Union  Tel.  Co.  ▼. 

City  of  Wilmington,  People  v. 

Olty  Store  t.  Saa  Joa»Xos  Oataw  otc  ^.  Oo^ 
ISO  Cal.  277,  88  Pae.  977.— Injunction, 
6912;  NnUanee,  7106;  Stieot  BaUroads, 
7230. 
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eipal  Corporationi,  7066,  7009. 
CUncy,   Evtata   of,   8   Cof.  Fro.   Doe.   843.— 

Will.,  7367,  7359,  7888,  738«,  7367,  7370. 
OUmcgr,  EaUta  of,  5  Cof.  Pro.  Deo.  430.— Hna- 

band  Bod  Wife,  6900. 
Olivp  T.  Tabdin,  9  Cal.  App.  462,  99  Pae. 
S49. — Appeal   and   Error,   65S8;    Ezeeatara 
and    AdmiDlatraton,    6S23j    Tmata,    7881, 
72S2,  7264. 
ClaA  T.   DaUd,  8   Cal.   App.  ISl,  64  Pae. 
4£9.— Broken,  6598;  CoQtraeti,  6649;  Evi- 
dence, 6780;  WitneBWi,  7378. 
Clark,  Dennis  Y. 
Clark,  Elliott  v. 

OUrk,  EaUto  of,  148  Cat  108,  113  Am.  St 

Bep.  197,  82  Pae.  760,  1  L.  R.  A.,  N.  S., 

996.— Will*,  7344,  73S5,  7356. 

OUrk,   EsUte   irf,    3    Cof.   Pro.    Dec.   214.— 

Ezeentors   and  Administratorg,   6831,   6832. 

Clark,  Farnum  t. 

Cluk  ▼.   rowler,   S7   CaL   142.— PaitneraUp, 

7114. 
Clark,  HiU  T. 
Clark,  Haggis  t. 
Clart^  Unrdoek  T. 
Clark,  People  t. 

Clark  T.  Baner,  2  Cal.  App.  2GB,  83  Pae.  E9L 
Appeal  and  Error,  6535,  6547;  New   Trial, 
7098. 
Clark,  Swanatoa  t. 
Clark,  Webb  t. 
Clark,  Tonng  T. 

OUIk^  Ex  parts,  1S«  Cal.  23E,  77  Am.  8L 
Bep.  176,  68  Pae.  S46,  4  L.  B.  A.  835.- 
Bearthea  and  Seimrei,  7217. 
OUiT,  Matter  Of  ApplicaUoa  of,  149  Cal.  782, 
6?  Pae.  S60. — Habeai  Corpoi,  6869;  Iiuane 
Penoni,   6917;   Jndgment,  6939j    Statutes, 
7232. 
Claadina,  People  ▼. 
OUto,   EsUte  of,   6  CaL  App.   774,  93  Pae. 

296. — Homestead,  6876. 
OletiMnta  t.  Wataon,  7  CaL  App.  74,  93  Pae. 
885. — Appeal    and   Error,    6550;    Attonie7 
and  Client,  667S. 
Clementshaw,  People  v. 
Olea  T.  Board  of  PoUco  Oomraladenan,  8  Cal 
App.  174,  64  Pae.  «78.— Uunldpal  Corpo- 
rations, 7068. 
Clifton,  Beer  t. 
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I  to  vitM  and  nbjaat  mattor.] 
OUut  ▼.  Enreka  Oioda  Oil  Co.,  8  Cal.  App. 
468,  86  Pae.  817.— Caaeellation  of  Inatro- 
menta,  6606;  Coata,  6673;  Deedi,  6731. 
Clio  Mln.  Co.,  Niabet  ». 
Oloncb  T.  Duffy,  152  Cal.  811,  92  Pae.  859.— 
Uanieipal  Corporationa,  7079,  7081. 


OlysA  T.  Eaaton,  Eldiidgo  *   Co.,   148   CaL 

287,  118  Am.  St.  Bep.  853,  83  Pae.  36.— 

Appeal  and  Error,  6560;  Attaehment,  6571; 

Oamishment,   68G&,   68S6;     Umitation    of 

Action*,  6980,  6981;  Piiseipal  and  Agent, 

7140. 
Cobnm,  Qaioa  Creek  Uill  ete.  Co.  T. 
Oocbrane  t.  UCDonald,  4  Cof.  Pro.  Dee.  933. 
Oodonl  T.  Donatl,  6   CaL   App.  83,  91  Pae. 

423. — Huflband  and  Wife,  6904. 
Cody  y.  Uarket  Bb  BaUTay  Co.,  148  CaL  90, 

62    Pae.    666. — Appeal    and    Error,    6534; 

Carriers,  6616,  6617;  Trial,  7267,  7268. 
Coffey,  De  Forrest  T. 
Coffey,  Donsmnli  *. 
Coffey  T.  Oraud  Coimell,  87  Cal.  367,  25  Pae. 

547. — Appeal  and  Error,  269,  274;  Handa- 

mnt,  3492. 
Coffey  ▼.  Ziymati,  98  CaL  136,  28  Pae.  91.— 

Elections,  ISeS. 
Ooffey  ▼.   SiqieiiOT  Oomt,   S   Cal.  App.  458, 

83  Pae.  580. — ^Indietment  and  Inlermation, 

6904;  Officers,  7110. 
Coffey,  Traey  T. 
Coffin,  Beebe  t. 
Ooggtna  T.  BaorameBto,  59  CaL  EB9.— Jnatleea 

□f  the  Peace,  6956. 
Ooben  ▼.  Oohm,  150  CaL  99,  88  Pae.  267.- 

Divorce,  6T45,  6746,  6747;  Judgment,  6940. 
Ooben  T.  Gray,  64  CaL  695.- Appeal  and  Er- 
ror, 6526. 
Cohen,  Gray  v. 
Cohen,  Enigbt  v. 
Oolien  T.  I«  Canada  Iiand  ft  Water  Oo..  ISl 

Cal.  680,  91  Pae.  584,  11  L.  B.  A.,  N.  S., 

752.— Kew  Trial,  7102;  Watera  and  Water- 

eouTses,  7805,  7307, 
Cobn,  Amoa  v. 
Cohn,  Best  Ufg.  Co.  ▼. 
Cohn,  Bray  v. 
Cohn,  Undow  v. 

Col,  Caatroville  Co-opu  Creamery  Co.  t. 
Cole,  Cassbi  v. 
Colgan,  Harrison  v. 

Colgan,  HoneycDtt  ▼•  • 

Colgan,  United  S.  B.  v. 
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to  PVt  tat  mb]e«t  oultST.l 

CoUrore  t.  SmlUi,  102  Cil.  220,  36  Pae.  411, 

£7    L.    B.   A.    SOO^MaatAi    and    Berrant, 

855*,  3B67,  7011. 
ColegTOTO  Watar  Oa  t.  Oltr  of  HoIlTwood, 

ISl   Cal.   42S,   90  Pse.    10S3,   13   L.    B.    A., 

N.   S.,   B04.— Hlghwaja,    6371;    Unnieipal 

CorporaUoni,  7076,  7077. 
College  of  PhTiiciana,  Nnekolli  r. 
Collins,  Barroll  t. 
Collins,  CoUina  Hotel  Co.  ▼. 
OoiUna,   BaUta  of,   6   Cof.   Pro.  Dae.   2B1.— 

Homastead,  6876,  6877. 
Comna  T.  Onj,  151  Cal.  181,  97  Pae.  142.— 

Appeal  and  Error,  6543;  Water  and  Water- 

eoDTaea,  7811,  7312,  731G. 
Ootllna  T.   Oray,   3   CaL   App.   723,   86   Pae. 

983.— Appeal  and  Error,  6033;  Trial,  7271, 

7273. 
CoUina,  Holt  Ufg.  Co.  v. 
Collins,  In  n,  ISl  Cal.  340,  120  Am.  St.  Bep. 

122,  90  Pae.  327,  91  Pae.  397.— Bail,  6576; 

Criminal    Law,    6637;    Extradition,   6837; 

Habeaa  Corpo*,  6867,  686S;  WUla,  T351. 
OoUlna,  In  rtt  B  Cal.  App.  367,  97  Pae.  18B.— 

Criminal   Law,  6722,  6723. 
Collins,  People  r. 
Collins,  Beed  t. 
Collins,  Seqneira  t. 
Collins,  Talare  Irrigation  Dist.  v. 
Oolllna  V.  Westing,  14B  Cat.  680. 
OoOlna  Hotal  Co.  t.  OoUlna,  4  Cal.  App.  379, 

83  Pae.  292.— Contracts,  6649,  6652. 
Oolpa  T.  Jnbilea  Hln.  Co.,  2  Cal.  App.  398, 

84  Pae.     324. — Corporations,     6663,     6664, 
6667;  Principal  ud  Agent,  7114. 

Otdnmbet  t.  PmImco,  46  Cal.  650. — Appeal 

and  Error,  207,  217. 
Colnmbia  ete.  W.  Co.,  Taolnmne  Co.   Water 

Co.  T. 
Coinsa  Gaa  *  Eleetrie  Co.,  Beeve  t. 
OommeTdal  Bank  t.  Weldon,   148   Cal.   601, 

84   Pae.   171. — Interpleader,   6932;    Trusts, 

7276;  Vendor  and  Pnrchaser,  7289. 
Oommardal  Bank  of  Santa  Ana  t.  Walls,  B 

CaL   App.  473,  99  Pae.  SSL— Appeal   and 

Error,  6515,  6616. 
Oommorclal  ate.  Bank -of  San  Jose  ▼■  Pott, 

150    Cal.    358,    89    Pae.    131.— Bills    and 

Notes,    6S8S,    6590,    6SB1,    65B2;    Evideoee, 

6785.. 
OonunarcUl  Nat.  Bank  t.  Schllts,  6  Cal.  App. 

174,     91     Pae.     750.^AdTerse     Poasessiou, 

esOl;  Appeal  and  Etror,  6536;  New  Trial, 

7098;  Qaleting  Title,  7163. 


nUt*r*De«>  Bra  to  pat**  aad  nbjMt  miller.] 

Oommarcial  Union  Amtr.  Oo.  v.  Wolf,  8  Cat. 

App.    413,     97    Pae.    78,— Insuranee,    6918; 

Uandamns,  6987. 
Common   Coaneil  of  the  CItf  of   San  Diego, 

Good  ▼. 
Gomroon  Conneil  of  the  Cit;  of  San  Diego, 

Webster  t. 
Oonqiodonico  v.  Oroailnl,  66  Cal.  358,  5  Pae. 

609.— BUls  and  Notes,  6588;  Costs,  6672. 
Oompteaaed  Air  Oo.  t.  Waat  San  Pablo  Co., 

B  CaL  App.  361,  99  Pae.  531.- Appeal  and 

Error,    6547;     Payment,    7118;     Eeplevin, 

7199,  7200. 
Oonde  T.  DrelBani  Gold  Hln.  Co.,  3  Ca).  App. 

583,   86   Pae.    825.— Joint    Tenancy,    6935; 

Uortgagea,    7046,    7018,    70S2;    Payment, 

T118. 
Confer,  Stockton  Automobile  Co.  v. 
Coney  t.  lArett,  3  CaL  App.   131,  84  Pae. 

42S.— Landlord  and  Tenant,  6961,  6967. 
Confldenee,  Sacramento  t. 
CoDgdon,  New  England  A  Coalinga  Oil  Co.  t. 
Congregational   Ohnrch   Bnlldlng   Sodoty   v. 

Osbom,  153  Cal.  197,  94  Pae.  881.- Mort- 
gages, 7046. 
Ooniff  T.  Hastings,   36   Cal.   292. — Municiral 

Corporations,  4023. 
Conklin,  Folsom  t. 
Oonnell  t.  Hanon,  Blckard  •  HcOone,  T  Cal. 

App.  715,  S5  Pae.  916. — Appeal  and  Error. 

6547;  Sales,  7212. 
Conner,  Ex  parte,  8  CaL  App.  241,  84  Pae. 

BB9.— Habeas  Corpus,  6S69, 
Counesa,  People  v. 
Connolly  ▼.  Eeyaer,  58  Cal.  328. 
Connolly  t.  Lost  Horao  Mining  ete.   Co.,  3 

Cal.    App.    79,   84   Pae.    445.— Work    and 

Labor,  7381. 
OonrC7,  Estate  of,  6  Cal.  App.  711,  93  Pae. 

205— Deeds,   6732;    Descent  and   Distribn. 

tiau,   6739;    Exeeoton  and   AdminiatrBtors, 

6816. 
Consolidated  Uining  etc.  Co.,  Hayden  v. 
Continental   Bnlldlng   etc   Assn.   v.   BeaTei, 

6  CaL  App.  116,  Bl  Pae.  666.— Appeal  and 

Error,  65  28. 
Continental  Bnlldlng  etc  Assn.  ▼,   Ug&t,  6 

Cal.   App.  681,  B2   Pae.   1034.— Mortgages, 

7043. 
Continental  Bldg.  etc  Aasn.,  CbatSeld  ▼. 
Continental  Ins.  Co.,  Alrey  t. 
Contra  Costa  Co.,  Oilman  t. 
Cook,  People  ▼. 
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[BaftraneM  ira  M  iMfM  tnS.  nlijsst  malUr.] 

Cook  ▼.  SontUern  Fadflc  B.  K.  Co.,  i  ChL 

App.  687,  88  Pae.  1100.— Vendor  and  Fni^ 

ehaaet,  72W). 
CoombB,  People  t. 
Ooon  ▼.  Board  ot  PubUe  Works,  7  Cal.  App. 

760,  95  Pae.   919.— Kandamns,   6S8S,  6992; 

Manieipal    Corporation*,    70Ti;    Nuisance, 

7103. 
Cooper  T.  Boidi,  9  Cal  App.  «70,  S6  Pae.  719. 

Billi  and  Notu,  6088. 
Cooper,  Gragg  t. 
Cooper,  Hart  v. 
Oooper-Fower  t.  Hanlon,  7  Cal.  App.  7E4,  99 

Pac.  678. — Judgment,  6942. 
Copeland,  Barkley  t. 
Ooplew  ▼.  Dnrand,  163  Cal.  £78,  99  Pae.  38, 

16  K  B.  A.,  N.  8.,  7BI.— Contraeta,  6648, 


Copper  Hill  Uln.  Oo.  t.  Spencer,  25  Cal.  18.— 
Frauds,  Statute  of,  2471;.  Uioei  and  Min- 
erals, 3650. 

CoprlTlza  V.  BUOTlch,  i  Cal.  App.  £6,  87  Pae. 
398.— Limitation  of  Actions,  6980;  Pay- 
ment,  T118,  7119;  Setoff  and  Counterclaim, 
7218;  Trial,  7264. 

Oordlner  t.  Loa  Angeles  Traction  Oo.,  S  Cal. 
App.  400,  91  Pae.  436.— Damages,  6728; 
Street  Bailroada,  7236. 

Oorea  t.  Hlgnera,  163  Cal.  451,  9S  Pae.  882, 
17  L.  B.  A.,  N.  a.,  1018.— Appeal  and  Er- 
ror, 6G37,  6543;  Easementa,  6750,  6752; 
Limitation  of  Actions,  6982. 

Corey,  Gray  v.     ' 

Corey,  People  t, 

Corker,  Williams  ▼. 

OomeUns,  Hsuta  of,  ISl  Cal.  550,  91  Pae, 
329.— Deed,  6733. 

Cornell,  Carlson  Investment  Co.  t. 

Cornell,  Citizens'  Bank  of  Los  Angeles  r, 

Oomell,  Estat*  of,  5  Cof.  Pro.  Dee.  431.— 
Ezecntors  and  Administrators,  6815. 

Cornell,  Fidelity  Tmat  Co.  v. 

Coruell,  Jnnipero  Land  ft  Water  Co.  ▼. 

Cornel],  San  Diego  Investment  Co.  v. 

Cornell,  San  Diego  Bealty  Co.  v. 

Cornell,  Terrene  Co.  t. 

Cornell,  Watson  v. 

Cornwall,  Toothaksr  t. 

Corona  City  Water  Co.,  HeConnell  v. 

Coronado,  People  v. 

Correll,  Fish  v. 

Corson  t.  McDonald,  8  Cal.  App.  412,  85  Pae. 
861. — Appeal  and  Error,  6617;  Mortgage, 
7039,7041,7046,7049,7053. 


[Befnaneae  are  lo  pigei  tsi  niblaat  matter,] 
Oortelyon  ▼.  Jones,  132  Cal.  131,  64  Pae.  lift. 

Mortgages,  3799,  3814;  Pleading,  4439. 
Oory  T.  Santa  Tnet  Luul  «tc.  Co.,  151  CaL 

778,    91    Pac    647.— Adverse    Possession, 

6500;  Mortgages,  7040;  Trespaaa,  72S0. 
Oosgrlif  ▼,  Board  of  Election  OmmnlsBlouerB, 

161  CaL  407,  91  Pae.  98.— Elections,  6760, 

6761. 
Costa,  Fay  t. 
Coster,  Nevea  v. 
Oottrell,  Ex  parte,  59  Cal.  417.— Appeal  and 

Error,  £34;  Contempt,  1017;  Divorce,  1792, 

1705;,  Process,  4533. 
Coughlin,  Barry  v. 
Conies,  Wright  t. 
Counts,  Porter  T. 
Oonntr  Bank  v.  Jack,  148  Cal.  437,  113  Am. 

St.    Bep.    2S5,    S3    Pae.    70S.— Appeal    and 

Error,  6517,  6531;   Mortgages,  7048;  Proe- 

ese,  7148;   Taxation,   7251. 
Connt;  of  Alameda,  Caeaerly  v. 
Ooonty  of  Alameda  t.  Dalton,  9  Cal.  App.  26, 

98  Pac.  8S.— Taxation,  7243,  7246. 
Ooontjr  of  Glenn  t.  Klemmer,  153  Cal.  211, 

94  Pae.  894.— Counties,  6678. 
County  of  Eem,  Eem  Valley  Water  Co.  t. 
County  of  Eem,  Miller  v. 
County  of  Loa  Angeles,  Title  Gnaranty  etc. 

Co.  T, 
Connty  of  Mendocino,  County  of  Trinity  v, 
Comty  of  Mono  ▼.  Depaoll,  9  Cal.  App.  705, 

100  Pae.   717.— Appeal    and    Error,  6S59; 

Counties,  6877. 
Oomi^  of  Placer  v.  Freemna,  149  Cal.  788, 

87    Pac.    628.— Appeal    and    Error,    6508; 

Counties,  6676,  6679. 
Oonnty  of  Flninai  r.  W&eeler,  149  Cal.  758, 

87    Pac.    B09.— Constitutional    Law,    6632; 

Lieecses,  8976. 
County  of  Plnmas,  Wheeler  ▼. 
Oonnty  of  Blvorside  t.  T^wnun  ft  BTbe  Ittg, 

Co.,  3  Cal.  App.  691,  86  Pac.  900.— Conn- 

tiei,  6677,  667B. 
Connty  of  San  Diego,  Marron  v, 
Goanty  of  San  Diego,  Morgan  v. 
County  of  San  Luis  Obispo,  Steele  ^  v. 
County  of  Siena  t.  FUolgan,  149  CaL  769, 

87  Pac.  913.— Licenses,  6976. 
ConntT  of  Blens  t.  Flanlgao,  149  CaL  770, 

87  Pae,  801.— Licenses,  6975. 
Connty  of  Solano,  Naps  State  Soapital  r.     - 
Connty  of  Sonoma,  Wright  v. 
OoontT  of  Biittor  t.  N^chol^  152  CM-  688,  93 

Pac'  872,  15  L.  E.  A.,  N.  8,  616.— Mines 

and  Minerals,  7039. 
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[KafameM  in  to  psr*'  >»'  nUast  m»tUi.I 
Comty  ia  TtihutOk  v.  SIbmb,  ISS  C&l.  187,  H 

Pftc  64. — Appeal  knd  Error,  SSOS;  Coontiei, 

6077,  eS78;  Injonctioii,  6911,  6B13. 
Oonnt]r  of  Trinity  v.  Oonntr  of  Mendodno, 

151  C*I.  £70,  90  Pae.   6B5.— Conatitntion&l 

Law,  «63S;  Conntiei,  6670,  6676j  SUtat«% 

7232. 
Courtney,  Doherty  t. 
CoojinB,  Walbridge  t. 
OonMn  T.  WOsoo.  E  Cal.  App.  181,  B9  Pae. 

262.— Appeal  and  Error,  6GS8,  6661;  Eue- 

menti,  B7E3,  6764;  Trial,  7272. 
Ooata  T.  Winiton,  153  Cal.  686,  96  Pm.  S57.— 

Mortgages,  7038,  7039. 
Covert,  Windt  t. 
Cowley,  People  v. 

Ota  T.  DtimiM.  92  Cal.  65S,  S8  Pae.  687.— Ap- 
peal and  Error,  298. 
Cos,  Odell  T. 
Cox,  Phillip.  T. 
Ooz  T.  Boatlura  Padfte  Co.,  S  CaL  App.  248, 

83  Pae.  290. — Appeal  and  Error,  6506. 
Coyne  t.  Bak«r,  a  Cal.  App.  640,  84  Pa«.  269. 

Appeal   and   Enor,   6049;    PhyBiciana   and 

Snrgeona,  712S. 
Conans  t.  NoiUi  Tott  Dltdi  Co.,  2  Cal.  App. 

404,  84  Pae.  342.— Uandamui,  6990;  Waters 

and  Watereonriei,  7821. 
OrabtTM  T.  FratwiU,  1G4  Cal.  6SS. 
Orabtrw  ▼.  Pottv,  ISO  Cal.  710,  89  Pae.  971. 

Tmatt,  TS7S. 
Oraci  T.  Lot  AncOlw  Tnurt  Co.,  154  Cal.  668, 

98  Pae.  1068^-ETideuee,  6785;  Uaner  and 

Serrant,  6908,  7000,  7005,  7007. 
Oiagl*  T.  BolMTta,  6  CaL  App.  809,  9S  Fm. 

97.— Pnblis  Lands,  71S7. 
Onlg  T.  Dowlo,  4  CaL  App.  176,  87  Pae.  280. 

Appeal    and   Error,   6548;    Interest,   6931; 

Uoney  Paid,  7086;  Trial,  7271. 
Orals  T.  Hespoilft  otA.  Oo,  107  CaL  676,  40 

Pa«.  1067. — Appeal  and  Error,  245. 
Craig,  Peopio  t. 
OxandaU  t.  Faifet,  168  CaL  772,  98  Pae.  1018. 

Appeal   and   Erroi,   6516;    Cancellation   of 

Inatmmenta,  6608,  6604,  6618;  Trial,  7268. 
Crane,  Carr  ▼. 


OraiM  T.  QUadUag,  59  CaL  808^-Appoal  and 

Error,  6518. 
Oiano  T.  HlnlifeUer,  17  CaL  467.— Jadgmnt, 

3180. 
Crane,  Poople  t. 


[RafanBSw  ara  to  pacM  fni  anlfeat  msHcr.] 

Onn*  Co.  T.  Dtyor,  9  Cal.  App.  290,  98  Pae. 

1072.— IVandnlent       ConTOyaneea,       6SS8; 

Partnership,  7115. 
Crawford,  Le  Blane  ▼. 
Creanoi,  Stockton  v. 


Oi»ely,  Ex  puU,  8  CaL  App.  713,  97  Pae. 
760. — Contempt,  6689. 

OreMOBt  Faathor  Oo.  ▼.  Unltad  TTphOlxtatw^ 

Union,  163  Cal.  488,  06  Pae.  871.- Appeal 
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tions,  6S83. 
Dlnalgan  ▼.   Peterson,   8   Cal.   App.   764,   87 

Pae.  218.— Carriers,  6616;  Negligence,  7086. 
Di  Byana,  People  v. 
District  etc  Assn.,  Manafleld  f. 
District  Grand  Lodge  No.  4,  Borastein  t. 
Dlttns,  Burke  v. 
Dixon  T.  Finns,  101  Cal.  511,  35  Pae  1030.— 

Appeal  and  Error,  388. 
Doitk  T.  Bruson,  152  Cal.  17,  91  Pae.  1001.— 

Appeal  and  Error,  6533;  Tender,  7256,  7257. 
Bohaon,  Ex  part^  31  CaL  497.— Criminal  Law, 

6707. 
Dodd,  McEee  ▼.  j 

Dodd  T.  Paach,  5  Gal.  App.  686,  91  Pae  166.—  ' 

Landlord  and  Tenant,  €960,  6961,  6965.  | 

Dodge  T.  Elnga  Oonnty,  I50  Cal.  96,  88  Pae 

266.— Appeal    and    Error,   6644;    Taxation, 

7246. 
Dodge,  Wileombe  v. 
Doe,  EsUta  of,  1  Cof.  Pro.  Dec  54.— Stetntea, 

7234;  Tmsts,  7275,  7276,  727B;  Wills,  7335, 

7359,  7365,  7366,   7368,  7869. 
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tBtttrasMi  ar*  to  pmh  and  niblMt  autlu,] 

Doe,  £ow  ▼. 

OotiiU  ▼.  FhUllpi.  ISl  CtO.  486,  91  Pm.  SSO. 
App«ftl  uid  Error,  0524;  Coutitatioul 
l4>w,  6631;  Exacntion,  6789;  Jodgmont, 
6952,  6953. 

Dohortr  T.  C«Ufanila  KaTl|Etloit  sto.  Oo.,  6 
CaL  App.  131,  91  Fac.  il9.— Appeal  and 
Error,  6538,  6554;  Negligence,  708T;  Ship- 
piag,  7219. 

IMutty  V.  Ooartawjr,  150  Cal.  606,  8»  Pm. 
434.— Deed!,  6736;  Ejectment,  6766;  Ex- 
eentor*  and  Adminiatraton,  6822. 


Dolbeer,  Estate  of,  117  Cal.  569,  88  Pa«.  1B2. 

Appeal  and  Eizai,  277. 
Dolbeer,   EaUte   of,    149   Cal.   227,   86   Pae. 

ess.— Appeal  and  Error,  6660,  6653;   Bti- 

dence,  6777,  6781,  6786;  Trial,  7262,  7267; 

Wills,  7331,  7332,  7333,  7334,  7354. 
Doltwar,  EaUta  of,  163  Cal.  652,  96  Pae.  266. 

Evidence,  6779;   New  Trial,   7100;   Venue, 

7208;  WiUe,  7340,  7318,  7319,  7860,  78C1. 
Dolbeer,  BsUte  of,  8  Cof.  Pro.   Dee.  232.— 

Evidence,   6786;   Trial,   7266;   Wills,   7326, 

7327,    7328,    7330,    7331,    7333,    7384,    7336, 

7860;  Witneaaea,  7377,  7378. 
Didbeer,  EsUte  of,  3  Cof.  Pro.  Dee.  219.— 

Inaane   Persons,   6916;    WilU,   7331,   7333, 

7334,  7335,  7339,  7340,  7341,  7351. 
DoUoimayer  t.  Pryor,    150  Cat  1. — Pnblie 

Lands,  7158,  7160,  7161. 
Domlnid,  Estato  of,   161   CaL   181,  90  Pae. 

148.— Wills,  7361,  7862,  7863. 
Donaliiis,  Brtate  of,  1  Cof.  Pro.  Dec.  186. — 

Ezeeotors  and   Administrators,  6815,  6816. 
Donaline,  Estato  of,  8  Cof.  Pro.  Dec  801.^ 

Executors  and  Administrators,  6800. 
Douhne,  Ex  part^  66  Cal.  171,  4  Pae.  449.— 

Criminal  Law,  6686. 
Bouahno  v.  BtocUon  Oas  ft  Electric  Co.,  6 

Cal.  App.  276,  S2  Pae.  1S6.— Limitation  of 

Actions,  6982;  Nnisance,  7103,  7104,  7105; 

Pleading,    7126,    712S;    Watois  and   Water- 

coorses,  7316. 
Donati,  Codoni  t. 
Donatt  T.  BlgbeW,  9  Cal.  App.  46,  97  Pae. 

1128.— False     Imprisonment,     6838,     6839; 

Ualieioos    PioseeotioD,    69S3,    6984;     Wit- 
nesses, 7878. 
Donden  ▼,  O'Hant,  8  Cal.  App.  633,  86  Pae. 

086. — Ejectment,     6766,     6767;      Evidence, 

6781;  Waters  and  Watereonrses,  7311. 


[lUtennaM  an  to  Vf  and  nibj*0<  maHar-l 
Donegan  ▼.  HooBton,  6  Cal.  App.  6E6,  BO  Pae. 

1078.— Appeal  and   Error,  6541,  6S4S;   As- 
sumpsit, 6570;   Contracts,  6648;  Work   and 

Labor,  7881. 
Demon  Bros.  ▼.  Sontltoni  PacUc  Oo,  151  CaL 

768,  Bl  Pae.  603,  11  L.  B.  A.,  N.  8.,  811.— 

CarTieT^  6614,  6615;  Contracts,  6646. 
PwinelUn  t.  Wood,  OwHa  fe  Oo.,  4  Col,  App, 

192,   87   Pae.   235.— Landlord   and   Tenant, 

6964. 
DonneUT'  t.  Adama,  127  Cat  24,  69  Pae.  208. 

Ueehanics'  Liens,  8567. 
DonnellT  ▼.  Oiay  Bros.,  3  Cal.  App.  59,  84 

Pbc.   461. — Appeal   and  Error,  6608;   New 

Trial,  7101. 
DonnoUy  ▼.  TregasUa,  154  Cal.  261,  97  Pae. 

481. — Adverse  Possession,  6501;  Homestead, 

6873,  6879. 
Donuellr  ▼.  TtegasUa,  7  Cal  App.  817,  94 

Pae.  383. — Appeal  and  Error,  6539. 
Donoboe-Eelly  Banking  Co.,  Davis  T. 
XMrnoran,  Estate  of,  8  Cof.  Pro.  Dee.  458. — 

Executors  and  Administrators,  6817. 
DooUtao,  EaUte  of,  153  Cal.  £9,  94  Pae.  240.    ' 

New  Trial,  7096;   WUls,  73S4. 
Dorcr  ▼.  BiMlli;  163  Cal.  678,  96  Pae.  278.—    , 

New  Trial,  7100,  7101. 
Dorland,  Franklin  t. 
Dodand  ▼.  Ua|llt(ni.  47  Cal.  486.— Adverse 

Possession,  6499, 
Dorr,  Jensen  v. 
Dorrla  Estate,  In  ro,  93  Cal.  6U,  29  Pae.  UL 

Courts,    1314;    Executors   and   Administra* 

tors,  2218. 
Dorrls  ▼.  UcHannt,  8  Cal.  App.  576,  86  Pae. 

909.— Cancellation    of    Instruments,    6607; 

Quieting  Title,  7163,  7166,  7170,  7173. 
Dorrls  ▼.  McManns,  4  Cal.  App.  147,  87  Pae. 

287.— Quieting  Title,  7166,  7167,  7171. 
Dongbertf,  EsUto  of,   189  CaL  lo;   78  Pae. 

358.— WUls,  5608,  7333. 
Dongberty  t.  Hagtn,  61  Cal.  80&.— New  Trisl, 

7096. 
Donglteitj  T.  Henatie,  IB  CaL  686. — Appeal 

and  Error,  341. 
Dougherty,  Pond  v. 
Donglas  T.  Fnlda,  50  CaL  77. — Husband  and 

Wife,  2782. 
Donglaa  t.  Fnlda,  64  Cal.  589.— New  Trial, 

4146. 
Donglsa  y.  Fuldt,  69  Cal.  285.— Appeal  and 

Error,  486. 
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[KetaTinmi  u«  to  paiM  anl  inbjMl  ntttcr.) 
DonglM  T.  SonUwm  Fadflc  Oo.,  ISl  CiL  S42; 

90   Pae.   ess.— ^fatter   and  Servant,   7008; 

New  Trial,  7089. 
ZKni^aas,  Eatato  of,  4  Cof.  Pia.  Daa.  845.— 
'    Execntori  and  Adminiatraton,  6802, 
DoDglaaa,  Porter  ▼, 
DcuglaM,  Stewart  t, 
Dow,  Summerfleld  v. 
Powdell,  Cup7  T. 
Dowi«,  Craig  ▼, 
Doylo  T.  Eacb«n,.S  Cal.  App.  SB,  89  Pae.  880. 

Coati,  6672;  NegUgenea,  7090,  7091. 
Dojrla  T.  SMwall,  12  CaL  280.— Appeal  and 

Error,  liS. 
Dofle,  The  Union  lee  Co.  v. 
Dreiaam  Qold  Uin,  Co.,  Conde  ▼. 
DiMbadi  T.  lUimla,  46  CaL  E23.~XMopp«l, 

6775. 
SnMl,  Brtftto   of,  t   Cot.   Pro.  D«e.   4S7.— 

Onardian  and  Ward,  6863. 
Drinkhonai^  Spring  Valley  W.  W.  v. 
Dilukw«t«  T.  Hollar,  6  Cal.  App.  117,  91  Pae. 

664.— Deads,    6782,    6736;    Qttietiug    Titla, 

7186. 
Driver,  Towniend  t. 
Drobats,  Banle  ▼. 
Dnffel,  People  r. 

DrommeT  Baj  Gold  Uin.  Co.,  MaUer  t. 
Dryer,  Crane  Ce.  ▼. 
Dmane,  HeCreer;  t, 
Daboii,  San  FraneiHO  Paving  Co.  ▼. 
Dal>Adlea  ▼.  BntUr,  49  CaL  012.— Uandunu^ 

3482. 
^boet,  Smitb  T. 
Dn  BniU  ▼.  Bank  of  Vlaalia,  4  CaL  App.  201, 

87    Pae.    467,    460. — Bank*    and    Banking, 

6579,  6684;  Intnrance,  6921;  Pledges,  713T. 
Jlnckwonai  T.  WatsonTlUe  Watat  ft  Ugbt  Oo., 

150    CaJ.    620,    89    Pae.    338.— Aeknowledg- 

ments,    4496;    Wateri    and    Watercooraea, 

7302,  7303,  7300,  7310,  TSIS. 
DoS,  LenBcbner  r. 
Duffy,  Clougb  T. 
Dnffy  T.  Tordl,  149  Cal.  140,  117  Am.  St.  Sep. 

125,  84  Pae.  838,  4  L.  B.  A.,  N.  8.,  1159.— 

Parent  and  Child,  7110. 
DnSy  Lumber  Oo.  r.  Stanton,  9  Cal.  App.  38, 

98  Pae.  38. — Heehanica'  Liens,  7016. 
Dagao,  King  v. 
Duncan  t.  Dnncan,  6  Cal.  App.  404,  92  Pae. 

810.— Fraud,    6848;    Hasband    and    Wife, 

6900,  6B0S. 


me*)  BT«  ts  picai   inl   niblMt  malter.l 

Ex  parte,  53  CaL  410.— Babeaa  Cor- 
pus, 2604. 

Dnnean,  People  v. 

Duncan,  Prine  t. 

DnndoD,  Erasllnikofl  T. 

Diiiigan,  Chittanden  t. 

Znmgan  r.  Dayli^  8  Cat.  App.  855. 

Xnmgan  t.  Bnperiot  Ooort,  149  Cal.  08,  117 
Am.  St.  Bep.  119,  84  Pae.  767.- Exeeaton 
and  AdminUtrators,  6798,  6799;  Prohibi- 
UoB,  7160,  7152. 

Dunham,  Meridlao  OH  Co.  t. 

Donhatn  etc,  Co.,  Bums  t. 

Dnnham,  Stockton  t. 

Dnnksr  v.  Field  k  Tnle  OInb,  6  Cal.  App.  K24. 
02  Pae.  508.— Eqnify,  6778;  lojuetlon, 
6909,  6910. 

Donlap,  Engbea  t. 

Dnnlap  t.  Stsadaid  a  K,  Oo^  91  CUL  ttT. 

Xtann,  Daan  t. 

Dnnn,  Wetherbee  t. 

Ihmn^  Ertata  of,  65  CaL  S78,  4  Pm.  170; 
EzflcntoiB  and  Adminiatratora,  68U. 

Danpby,  Nichols  v. 

Dnaimnlr  t.  OoSer,  148  CaL  187,  SS  Pae.  6S8. 
Jirdgment,  6048;  Prohibition,  7150;  Willa, 
7858. 


EsUte  of,  8  Cof.  Pro,  Dm.  63.— 

Wills,  7342,  7344,  7353. 
DniiSDUilr  t.  HonWi  149  CaL  97.— 8m  E»- 

tate  of  Danamuir. 
Doras  d,  Coplew  v. 
Durand,  Martin  v. 
Dnrkee  «,  OUno  Land  h  Watot  On.,  151  CaL 

661,  91  Pae.  889.— Appeal  and  Error,  6533; 
.    Kegligence,  7089. 
Dnipby  v.  Peanall,  6  Cal.  App.  54,  91  Pae. 

407.— Partnership,  7116. 
Dnrphy,  Yance  Bedwood  Lnmbsi  Co.  ▼. 
Dntra,  Cederbnrg  r. 

Dyer  v.  Barstow,  S3  CaL  81. — Unnlcipal  Cor- 
poration!, 4008. 
Dyer  t.  Chase,  67  Cal.  284.— Appeal  and  Er- 

ror,  6634. 
Dyet  r.  Hndson,  65  CaL  372,  4  Pae.  235. — 

Evidence,  208S, 


DqitizedbyGoOt^le 


TABLE  or  C&aES  DIQBBTED. 


[RattmeM  n*  M  pigti  asd  nlijaol  matteT.] 
Eagl«  Brewing  Co.,  Sauei  v. 
Eamea,  Utter  t. 
Efttl«  T.  SaniiTBlde  I.uid  Co.,  150  Cal.  £14,  88 

P&e.    E)SO.— Mortgage*,    7038,    TOM,    7043, 

7044,  7050. 
East  Whittier  Land  *  Water  Co.,  DayiMon  t. 
Eastwood,  Ward  t, 
EaitoD,  People  v. 
Easton,  Eldridge  &  Co.,  CTyne  t. 
E.  B.  &  A.  L.  Stone  Co.,  Melvin  ». 
Ebey,  People  v. 
Echo  Oil  Co.,  Qreve  v. 
E£d7   r.  American   Annuement   Co.,   9   Cal. 

App.   624,  99   Pae.    1119.— Contract!,  6650; 

Evidence,  67S5;  Pleading,  7131. 
Eddr  T.  HoQi^ton,  e  Cal.  App.  S5,  91  Pae. 

397.— Pleading,  7128;  Venae,  7298,  7299. 
Eddy,  Oatman  t, 
Edgar,  Paeifie  Mat.  L.  loa.  Co.  t. 
Edleman,  People  ▼. 
Bdelniaii,  BvUta  of,  148  CaL  S33. 
Edwards,  Ettata  of,  154  Cal.  91,  07  Pae.  23.— 

ExecDton  and  AdminUtratoii,  6798;  Wills, 

7843. 
Edwards  T.  Lechleltcr,  140  Cal.  677,  87  Pae. 

104. — Fiztaree,  6842;  Speeifle  Performance, 

7227. 
Edwarda,  Fierce  t,     . 
Edwards  t.  SonniUb  TaOej  Bank,  59  Cal.  136. 

CorporatioDB,  1148;  Trover  and  Conversion, 

6800. 
EgUbert  T.  Si^erlor  Gout,  6  CaL  App.  190, 

91  Pae  748.— MaudamuB,  6991. 
Egtraar  ▼-  Stans1)nT7,  140  Cal.  SSS,  87  Pae. 

280. — Appeal  and  Error,  6S2S. 
Eldwlbargw  t.  HlUs  Land  etc  Co.,  9  CaL 

App.  628,  100  Pae,  117.— Appeal  and  Error, 

6956;  Boundaries,  6S94;  Cancellation  of  In- 

•tmmente,  6604,  6605,  6613;  Equity,  6773. 
Elsenituvei  t.  Lttonardt,  148  Cal.  906,  84  Pae. 

43.— Damages,  6726;  Evidence,  6787. 
£kel  V.  Swift,  47  CaL  619.— Judgment,  S078, 

6941. 
Elain,  Ex  parte,  6  Cal.  App.  233,  91  Pae.  811. 

Constitutional  Law,  6631,  6635,  6638;  Fish, 

6842;   Statutes,  7233;   Waters  and  Water- 
courses, 7308. 
El  Dorado  Lumber  Co.,  Wood,  Cortis  A  Co.  ▼, 
Eldridge,  State  Commissian  is  Lnnaey  t. 
Eldredge,  Wallace  t. 
Eldridge,  People  v. 

OtL  Disail — ia« 


E 


[Rafaranm  ars  ts  pasaa  aad  tolijael  mattar.] 

EUsalda  v.  Mnrplir,  4  Cal.  App.  114,  87  Pae. 
245. — Executors   and  Administrators,  6794, 


ElUott  T.  aiveilor  Oonrt,  144  Cal.  SOI,  103 

Am.  Bt.  Bep.  102,  77  Pae.  1109.— Ceitiorari, 

881,  6621. 
Ellis,  Abrook  t. 
Ellis,  Carroll  V. 
Ellis,  Davidson  t. 
Ellis,  Page  V. 
EUs  V.  Wltmer,  148  Cal.  S28,  S3  Pae.  800.- 

Appeal    and    Error,   66S6,    6561;    Quieting 

Title,  71Tlj  StipuUtions,  7235. 
Ellawortb  t.  Knowlea,  8  Cal.  App.  630,  97  Pae. 

690.- Evidence,    6785;    Sales,    7205,    7206, 

7212. 
Elser  T.  SODthMii  Pacific  Co.,  7  Cal.  App.*  493, 

94  Pae.  852.— Carriers,  6618,  6619,  6620. 
Elton,  Eing  v. 
El7  T.  WlUlams,  6  Cal.  App.  495,  92  Pac.  391. 

Chattel  Mortgages,  6625,  7202. 
Embree,  Tanner  t. 
Bmenc,  EsUte  of,  G  Cof.   Pro.   Dee.  286. — 

Charities,  6623;  Wills,  7327. 
Emerlc  t.  Oilman,  10  CaL  404,  70  Am.  Dee. 

742. — Counties,  6679;  Execution,  2168. 
Emeric  ▼.  Pmnlman,  26  Cal.  116.— Ejectment, 

6659;  Executon  and  Administrators,  6807. 
Emerson,  McBrown  v, 

Emmsnwn  t.  Wsaks,  S8  Cal.  382.— Trial,  5526. 
Emerson,  Worth  r. 
Emerson  ▼.  Tosemlte  Gold  MlB.  etc  Co.,  149 

CaL  50,  87  Pae.   122. — Appeal   and  Error, 

6542;    Mines    and    Minerals,    7032;    Mort- 
gages, 7049. 
Emery  t.  Xiro.  154  Cal.  83, 129  Am.  St.  Bep. 

141,  67  Pac  17,  16  L.  B.  A.,  N.  a,  683.— 

Deeds,    6732;    Husband    and    Wife,    6000; 

Judgment,  6948;  Process,  7147. 
Bmoty  ▼.  Mason,  75  CaL  222,  10  Pae.  U4.~ 

Beferenee,  4778. 
Emmons,  People  v. 
Engle,  Miller  v. 
English,  Payne  t. 
English,  Psople  T. 


DqitizedbyGoOt^le 


m» 


TABLE  OF  CASES  DIQESTED. 


fBatanatM  an  to  pacw  uid  nfajMt  matUi.] 
VatwUUl  ▼.  PmUo  BUtM  Xdfa  Awnrwce 

OOn   103    Ckl.    18S,   06   Pa«.   T.— Creditor*! 

BUli,  6088;  InanrMce,  6918,  6927. 
Biiiil»-BiOini  On.  t.  jMog,  7  Cal  App.  BIS,  M 

Pas.  250. — Venae,  7298. 
Bplir&lin  T,  FkUg  BviIe,   lit  C*L   S22,   88 

Pu.  007.— BMBiven,  7188. 
ErfekMA  T.  Mocktoa  ate.  B,  S.  Ool,  148  CtL 

200,    82   Fks.   Ml.— InterMt,   «931j    TrW, 

7278. 

BrkMa  t.  Farkn,  S  CiO.   App.  98,  84  Pm. 

487. — Jadgment,   0602, 
BrrlB  V.  BMoid  PaUidilag  Oo.,  104  C&L  70, 

97  Pae.  21,  18  L.  B.  A.,  N.  S.,  622.— Ubal 

and  Sludw,  6972,  0978. 
Enrio,  Peopla  t, 
Eiehea,  Do7la  t. 


bCOBdldO^  01^  of, 

8  Ckl.  App.  489,  07  Pu.  197.— Unnieipal 
Corpoiktioiu,  7088,  7088;  Tazmtion,  7840. 


^  Oltjr  of,  V.  WohUord,  1S3  CsL  40. 

Saa  Cltf  of  Eaeondldo  t.  WohUord. 
Eaoondldo,  City  of,  WohUord  t. 
Eacoudldo  Iimntw  etc.  Co.  ▼.  Baldwlit,  2  CaL 

App.  600,  84  Pse.  £64.— Uandamiu,  0991; 

Pleading,    7189;    Schooli   and   School   Bic- 

trieta,  7210. 
Eieondldo  Lnmbar  ete.  Co.,  Eaeondido  t. 


▼.  Oh«w,  17  Cal.  880.— Coats,  12S8. 
Eapitalller,  Depaoll  v. 
Batodlllo  V.  Baenrltr  Lou  ate  Oo.,  149  CaL 

066,  87  Pac   19.— Fraud,  6848;  Judgment, 

6940,   0946,   0047;   Pleading,   7132. 
Enreka  Crude  OU  Co.,  Clint  v. 
Enreka  Tallorinm  Gold  Min.  Co.,  SbiTolr  t. 
Eraiu  ▼.  Erani,  104  Cal.  044,  98  Fae.  1044.— 

Divorce,  6748,  0749. 
Evans,  Jonea  t. 
Evan*,  Schaeplar  v, 

Evani,  Wileox-BoM  ConatmeHon  Co.  T. 
Srarti  t.  Santa  Barban  Gem.  By.  Oo.,  8  Cal 

App.  712,  86  Fae.  830.— Death,  0728,  <729; 

Negligence,  708S,  7092. 
Eveland,  Wiao  v. 

Evening  Expreaa  Co.,  Bedpath  t. 
Eveiding,  MeCreery  v. 
Everett,  People  v, 
Everett,  Bnbio  Canyon  etc.  Aain.  t. 
Eveihart,  Bobinaon  v. 


Ewing,  Crowel  t. 

Swing,  Holt  Ufg.  Co.  t. 

Ewing,  Steekter  v. 
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Evidence,    6768;    Trial,    7261,   7266,    7268; 

WillB,  7326,  7S30,  7336,  73S7,  7339. 
Fallon,  People  t. 
Falknet  t.  Hend?,  SO  Cal.  636,  ES  Pae.  401.— 
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tation of  Action!,  6979,  6981,  6982. 
Fay,  la  re  BaUto  of,  5  CaL  App.  188,  89  Pae. 
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Contracts,  6644,  6649. 
Fishbnm,  Lants  t. 
Flslier  ▼.  Bartliolomew,  4  Cal.  App.  S81,  8S 
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Fox  T.  Townaand,  2  Cal.  App.  193,  83  Pae. 
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Mandamus,  60S4,  6991,  6902. 
Fox  T.  Wrigbt,  152  Cal.  59,  91  Pae.  1005.— 
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eenton  and  Administratora,  6820. 

FnUor,  BsUta  of,  8  Cof.  Pro.  Dee.  621.— At- 
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CaL    App.   634,   04   Pae.    8SB.— Ejectment, 

6764,    6756;     Franchiia,    6846;     mghwayi, 

6871;  IfDnicipiU  Corporations,  7078. 
GurweQ  t.  Morris,  2  CaL  App.  451,  S3  Pae. 

578.— Frauds,  StataU  of,  6849,  6860. 
Gnthrle  v.   Snpreme  Tent  S.  of  H.,  4  CaL 

App.  184,  ST   Pae.  4065.— Insurance,  6027, 

6928. 
Gntleim  v.  Wage^  151  CaL  S87. 
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HaU,  Eitata  of,  154  CaL  627,  98  Pae.  289.— 
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1190^-Uortgagea,  7039,  7042;  Traeta,  7281. 
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Pae.  870.— Josticea  of  tbe  Peaee,  0937,  6959. 
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BaD  T.  Thelaaiw  01  CaL  E20. 
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Hanki,  Vanderalieo  t. 
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Hanlej,  Stimaon  v. 
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Hanselman,  Eataoka  t. 
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6874,  6875. 
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136.— Death,  1642;  Uarriafe,  8497. 
Harrington,  Hawley  y. 
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Hania,  Estate  of,  S  Cof.  Pro.  Dee.  1. — Exeea- 

ton   end   Ad  minis  traton,   6SE6;    Guardian 

and  Ward,  6859;  Infanta,  6908;  WiUi,  7333, 

7334,  7338,  7340,  7348,  7346. 
Hanis  t.   HatrlB,   59   CaL   623.- Fiaadnlent 
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HanU  T.  Monlfl,  3  Cal.  App.  151,  84  Pae. 

678.— Judgment,  6941;  Process,  7148. 
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Hurtson  v.  Oolsao,  148  CaL  69,  82  Pae.  674.-~ 

Judges,  6936. 
HuilaoD  V.  Horton,  S  Cal.  App.  415,  90  Pas. 

716. — MaodamuH,  6988;  Afunieipal  Corpora- 

tiona,  7064. 
H>rr<dd  ▼.  Bainnm,  8  Cal,  App.  81,  96  Pae. 
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riage, 3503. 
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Sales,  7206,  7211,  7212,  7213. 


Hart,  Hoyt  v. 
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BartMn  t.  Dill,  151  Cal.  137,  90  Pae.  630.— 

Waters  and  Watereonnes,  7304,  731L 
HartweU,  Blanchard  v. 
Hartwell  ▼.  Oanalil  Lumber  Oo.,  8  CaL  App. 

783,  97  Pae.  901.— Meehanice'  Liens,  7017, 

7023. 
Haakell,  Adams  v, 
Haskell,  Bnnting  v. 
HaikeU  t.  Olty  of  Long  Beaeb,  163  Cal.  E43, 

M  Pae.  92. — Elections,  6761;  Uunicipal  Cot- 

porations,  7059. 
Hastings,  ConlS  v. 


Batdi,  b  n,  »  CaL  App.  838,  99  Pae.  398.— 
Indictment  and  Information,  6905;  Prohibi- 
tion, 7149. 

Hatch  T.  HcOlond  BlTei  Lambar  Co.,  160  CaL 
111,  .88  Pae.  8S5.— Landlord  and  Tenant, 
6963,  6964. 

Batch  ▼.  Baasy,  9  CaL  App.  716,  100  Pa<. 
886.— Injunction,  6909;  Waters  and  Water- 
courses, 7316. 

Hatton  T.  Ongg,  4  CaL  App.  637,  88  Pae.  692. 
Quieting  TiUe,  7170. 

Batton  T.  GraKi  *  Cal.  App.  642,  88  Pae.  694. 
Costs,  6671;  Easements,  6752;  Injunction. 
6912J  Waste,  7300;  Waters  and  Water- 
courses, 7304. 

Ean^iawont  t.  Baymond,  148  Cal.  311,  B3 
Pae.  53. — Uunicipal  Corporations,  7067, 
7070. 

Eann,  Bell  v. 

Hattse  V.  PhllUps,  2  Cal.  App.  15,  82  Pae. 
1127.— Landlord  and  Tenant,  6960. 

Bawea,  In  re,  68  CaL  413,  9  Pae.  466.— Ap- 
peal and  Error,  6520. 

Hawkins,  Cunningham  t. 

Hawkins  t.  UansSdd  G.  H.  Co.,  62  CaL  513. 
Corporations,  1204. 

Hawkins,  SUva  v. 

Ba^ey  v.  Banlngton,  152  CaL  188,  92  Pae. 
177. — Appeal  and  Error,  6516,  6519;  Fraud- 
ulent CoDveyanees,  6851. 

Hawley  ▼.  EaOta,  143  Cal.  393,  113  Am.  St. 
Bep.  282,  83  Pae.  248,  8  L.  B.  A.,  N.  S.,  741. 
Deeds,  6735. 

Eay,  Norris  v. 

Bayden  r.  Oonaolldatad  Hlnlng  «te.  Co.,  3 
Cal.  App.  136,  84  Pae.  422.— Landlord  and 
Tenant,  6960;  Trial,  7267. 

Hayden,  Estate  of,  149  Cal.  C80,  87  Pae.  273. 
Appeal  and  Error,  6532;  Wills,  7848,  7352, 
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H«7M  ▼•  Boud  of  Trnsteos,  6  CaL  App.  £20, 
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Piohibition,  7149. 
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7233. 
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Wills,  7337,  7841. 
Heberle,  EsUte  of,  153  Cal.  275,  SS  Pae.  41.— 

Wills,  7399,  7369. 
Hechtman,  Motj  t. 
Beditrom  ▼.  Union  TTnit  Co.,  7  Cal.  App.  278, 

94  Pae.  38S. — Adjointog  Owners,  6497,  6493; 

Evidence,  6780,  678S;  Pleading,  7131. 
Be«tM7,  EsUte  of,  3  CaL  App.  94S,  86  Pae. 

842.— ExecatoTS   and   AdministratOTB,   6S2S, 

6830. 
HsUbron  v.  Helnloii,  72  Cal.  371, 14  Pao.  22.— 

Trespass,  S197,  &198,  5201. 
Hellbron  ▼,  Siweilor  Conrt,  191  Cal.  271,  90 

Pae.  706.— Constitutional  Law,  6638;   Em- 
inent Domain,  6769. 
HelUg  V.  Farlin,  134  Gal.  99,  6«  Pae.  186.— 

Jodgment,  6948. 
Helnlen  ▼.  Beans,  73  Cal.  240,  14  Pae.  855.— 

Appeal  and  Error,  163. 
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Eelnrlcli  ▼.  Helnrlcb,  2  Cal.  App.  479,  84  Pae. 
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and  Settlement,  6627;  Trial,  7271;  Trusts, 
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Belbing,  Johnson  t. 
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BaUmao  t.  Logan,  148  Cal.  58,  82  Pae.  843.— 
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Hdlman  t.  Iiongl«r,  154  Cal.  76,  87  Pae.  17.— 

Appeal  and  Error,  6926. 
Helm,  People  V. 
Hamanwaj  ▼.  Abbott,  8  Cal.  App.  450,  97  Pae. 

190.— CaneellatioiL    oi    Inatnunents,    6603, 

6604,    6605,    6614;    Principal    and    Agent, 

7140. 
Hamenvar  ▼.  Iliaxtar,  ISO  Gal.  737,  90  Pa<. 

116. — Frandnlent  Cenveyanees,  6851. 
Hemphill,  Hersog  t. 
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Henarle,  EaUta  of,  3  Cot.  Pro.  Dee.  483. — 
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Cal.  689,  89  Pae.  976.— Appeal  and  Error, 
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Bcndiy  V.  Irvlna,  9  Cal.  App.  976,  99  Pae. 

408. — Appeal  and  Error,  6558;  Sales,  7206, 
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Henry,  Pearsoll  v. 
Henry,  Pnckhaber  t. 
BensbaU  v.  Manh,  ISI  Cal.  289,  90  Pae.  693. 

Public  Lands,  7158,  7159,  7161. 
Hensley,  Goldstein  t. 
Hentlg  T.  Johnson,  8  CaL  App.  221,  96  Pae 

390. — Appeal  and  Error,  6649,  6558;  Judg- 
ment,   6039,    6942;    Hortgagea,    7047,.  7049, 

7052. 
Herbert,  Wheeler  r. 
Herenlea  OU  Oo.  t.  Hocknell,  B  CaL  App.  702, 

01  Pae.  341. — Corporations,  6669. 
Herenlea  Water  Co.  t.  Fecnandez,  9  Cal.  App. 

726,  91  Pae.  401. — Eminent  Domain,  6767, 

6768,  6769,  6770. 
■Herman,  Tick  Sung  v. 
Hermosa  Bea«b  Land  ete.  Co.,  BtUea  T. 
Berold,   Estate  of,   2   Cof.   Pro.   Dec.   271.— 

ExeentOfB  and  Administratoia,  6795,  6706. 
Herrlicb  v.  McDonald,  SO  CaL  460,  23  Pae 
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460,  88  Pae.  587,  591.— DamageB.  6726;  Uas- 

tec  and  Servant,  7006,  7009,.  7011;   Trial, 
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89.— See  E,  H.  Harron  h  0.  r.  lOnrby. 
Henhe^,  Briitot  t. 
Hanihoff,  Owan  ▼. 

Hano,  BaUta  at,  »  Cot.  Pn.  Dae.  les.— 
Taxation,  72SS. 
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Beiperia  ate.  Co.,  Craig  t. 

HaaperU  Land  *  Water  Oo.  ▼.  aaidnar,  i  CaL 
App.  8S7,  88  Pae.  ISO.- Appeal  and  Error, 

«soe,  eso7. 

HaaMar,  Batata  of,  S  Cof.  Pro.  Dee.  854.— 
Exaeotora  and  Adniniitraton,  0804,  6807, 
8808 1  Homeatead,  0877,  S87S,  6870. 

Hateh-HeUhj  ete.  B^.  Ce,  M elf ahoa  t. 

Hawal  7.  Hogln,  8  Cal.  App.  MS,  84  Pae.  lOOS. 
Appeal  and  Error,  655S;  Evidence,  0783; 
LlmlUtlon  of  Aetiona,  008B,  0988;  Man- 
damu,  0088,  8089,  0900,  0901;  Pleading, 
7127;  Water  and  Watereonnea,  7324. 

Htwin  7.  Board  of  Vadleal  BxanUoera,  148 
Cal.  SOO,  113  Am.  Bt.  Bep.  815,  84  Pae.  80, 1 
L.  B.  A.,  N.  a,  SOO^Phj'aldana  and  Snr- 
geoni,  7IS4. 

Hewlett  V.  Beada,  S  Cal.  App.  681,  83  Pae. 
1080. — ExeoQtora  aad  Admin Utratora,  0800, 
0884;  Umitatlon  of  Aetiona,  0070;  Prin- 
eipal  and  Surety,  7145. 

Bawimga  T.  State,  168  Cal.  S25. 

HajdnfaUt,  Bauta  of,  4  Cot.  Pro.  Doe.  510. 
Wllla,  7800. 

HarwDOd,  EffUto  of,  148  Cal.  App.  184,  88 
Pae.  755.— TmaU,  7270,  7280;  Willa,  7886, 
786S,  7380. 

HOTwood,  EaUte  (tf,  140  Cal.  120,  84  Pae.  831. 
Exaentora  and  Adminiatratora,  0808. 

Haywood,  BsUta  of,  154  Cal.  312,  07  Pae. 
825. — ^Appeal  and  Error,  8521;  Evidence, 
6780;  EzecDtora  and  Adminiitraton,  6809; 
Beaordi,  7108. 

EoTwood,  WllUam  Ede  Co.  7. 

H.  Graff  A  Co.,  Wiener  7. 

Hiatt,  Borna  7. 
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Mortgagee,  7045. 

HlbemU  BaTinga  ft  Loan  Socletr  v.  Latdlaw, 
4  Cat  App.   020,   8S  Pae.   730.— Exeentora 


[BefoenMe  ere  m  ptgn  uA  nb]»et  Batter.] 

and  AdninUtratora,  0811;  Homeatead,  0870, 

6877;  Uortgagea,  7062. 
HllMail*  Ba7.  ft  L.  Soc  7.  »«!■»».»  140  cai, 

00,  72  Pae.  760.— Appeal  and  Error,  66S8; 

Searehea  and  Selzorea,  7217;  Trial,  7ST1. 
Eiberala  Sav.  ete.  Soeie^,  Meaaor  7. 

Hlbaml*  SaTlngfl  ot&  Soele^  r.  BoUnaon, 
ISO  Cal.  140,  S8  Pae.  7S0.— Ifortgagei,  7040, 
706L 

nbamlA  Bav.  ata  Boe.  t.  Ban  Fnnclaeo,  130 
CaL  S06,  06  Am.  St.  Bep.  100,  78  Pae.  920, 
S  L.  B.  A.,  N.  8.,  008.— Taxation,  7241. 

Blbomta  SaTtnga  ft  Loan  Bodatr  7.  Warmlra, 
152  Cal.  286,  02  Pae.  04S.— Appeal  and 
Error,  6S26. 

Hlokor,  Brtato  of,  5  Cof.  Pro.  Dee.  433^- 
Exeenton  and  Adminiatrmton,  0816,  68SS. 

Elokl&botluun  7.  Vonroe,  28  CaL  489^— Ap- 
peal and  Error,  320, 

meka  7.  Post,  154  Cal.  22,  96  Pae.  878.— 
Brokere,  6098;  Frauds,  Statute  of,  6830; 
Principal  and  Agent,  7139. 

Slgglna  7.  Cadotu  Mining  Co.,  148  CaL  70}, 
US  Am.  St.  Bep.  844,  84  Pae.  758.— ICinoo 
and  Uinerali,  7034. 

mggbu  7.  Korea,  S  CaL  App.  4SS,  00  Pae. 
072.- Ueelianie*'  Liena,  7080. 

Hicglna  7.  Loa  Angelea  By.  Co.,  6  CaL  App. 
748,  91  Pae.  844.— Appeal  and  Bnor,  OSIS, 
6588;  Street  Bailroada,  7237,  7280. 

Eiggina,  Lob  Angelee  P.  B.  Co.  7. 

Higgina,  People  7. 


7.  Baa  Dlogo  Water  Oo.,  131  Cal.  £94, 

63  Pae.  470.— Hanicipal  Corporationi^  3000, 

8920,  4051,  4062,  4068,  4073. 
Highland  Ditch  Co.,  Uiller  7. 
Higaera,  Corea  r. 


'aaaea,  lOO  CaL  801,  41  Pae.  1030. 

Jadgnent,  3120. 
Hfll  7.  Banxor,  8  Cal.  App.  68,  00  Pae  111.— 

Advene     PoaseHion,     6409;     Appeal    and 

Error,  6622;  Qaieting  Title,  7167,  7174. 
Hill  7.  enark,  7  CaL  App.  009,  03  Pae.  382.— 

Appeal   and   Error,   6635;    Contraeta,   6052; 

Evidence,    6785;    Ueehanief    Lieni,    702^ 

7020,  70S7. 
HUl  7.  Doming.  164  Cal.  138. 
HIU,  Batata  of,  8  Cal.  App.  280,  90  Pae.  018.— 

Executora  and  Admlniatratora,  07B5. 
HilL  BataU  of,  1  Oof.  Pro.  Dee.  380.— Willa, 

7328,  7320,  7380,  7331,  7333,  734L 
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tBatarancai  »rt  to  pif«i  •nd  «nbJ«ot  mslMr.! 
HIQ  T.  Ho«fer,  8  Cal.  App.  70,  M  Pac  116.— 

Quieting  Title,  7171. 
Will,  UsEoude  V. 
miwm«'mii  V.  Bynw,  41  CiL  COO.— Uvnld- 

pAl  CorpoTBtions,  7087. 
HI""™!"""  T.  Spuugal,  89  Cal.  401.— Jndg> 

mont,  3074;  Plo&ding,  4387,  4428. 
HliMT  T.  Hin«r,  158  CW.  254,  M  P»e.  10*4.— 

Hnaband  and  Wif  b,  8008. 
Hln«r  ▼.  HtaMr,  S  C«L  App.  348,  00  Fm.  957. 

Courts,  MSe. 
Hiaea,  People  t, 

Htpveil  V.  Pionoei  InTMtmant  ft  Trnrt  Oo, 
150  Cal.  723,  89  FtM.  1085.— Broker*,  0597. 
Hineli,  Prestaii  v. 
HinUeldm,   Crane  v. 

BtM,  Estate  of,  S  Oof.  Pro.  Dee.  40&.— Ex> 
eenton    and    Adminiatnton,    OBOS,    8880, 
BS3B. 
Bite  T.  Hits,  184  CaL  889,  71  Am.  St.  Bep.  88, 
57  Pae.  237,  4S  L.  B.  A.  703.— Appoal  and 
Error,  8540j  DiToree,  6747. 
Hobeon  t.  PadAe  Btotea  Marcantlle  Co.,   S 
C&l.  App.  04,  S9  Fae.  866.- Beceirerv,  n87. 
Bocknell,  Hercnlei  OU  Co.  t, 
HockBtackor  ▼.  Lnr,  II  Cal.  78.— Injnnetioa, 

6910. 
Hoekwald,  Levej  t. 

Hodcdon  T.  Sontliani  Pas.  B.  TL  Oo.,  7C  Cat 
842,    17    Pae.    088.— Ouardlan    and    Wkrd, 
2576,  2GSe;  Judgment,  3180. 
BodgM  T.  Sontkem  Pacific  Co.,  8  Cal.  App. 

307,  ee  Pae.  620.— CanisTB,  6618,  6620. 
Hoefer,  Hill  y. 
Hoay  T.  Hechtman,  8  Cal.  App.  120,  S3  Pae. 

S5.— Hnaband  and  Wife,  6S08,  6000. 
Botrmaa  t.  Snperioi  Oonrt,  ISl  Cal.  8SQ,  00 
Pae.    030. — Conetitntlonal    Law,    6838;    B«- 
eordf,  7100,  7101. 

I  Oo.  T.  Damlnft  154  Cal.  138. 

>.  T.  BpliM.  154  Cal.  Ill,  07 

Pae.    162.— Ueichaniea'    Liena,    7012,   7014, 

701S,  7024. 

Hogau  ▼.  Bltfei,  8  Cal,  App,  71,  08  Pae.  07, — 

Mochaniea'  Liene,  7018,  7018. 
Hogin,  Hewel  t. 
Hollar,  Drinkwater  v, 

EollTwood,  Ci^  of,  ColegroTa  Water  Co.  ▼. 
HoUfwood  Cemeterjr  Aasn.,  CVDea  v. 
Hdmw,  Estate  of,   5  Oof.  Pro.  Dee.   SS4. — 

Executor*  and  Adminiitrators,  880S,  6814. 

Holmei  T.  galamanca  Gold  Hla.  etc.  Oo.,  B 

Cal.  659,  01  Pae.  160.— Corporationa,  8668; 
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Deeds,    6732,    6733;    Uinea   uid   lUneialf, 
7031. 
Bolt  Mfg.  Oo.  V.  Oolllna,  154  Cal.  265,  97  Fm. 
eig.—piEnitBBal   and   Nonmiit,  6740;    Liena, 
6977,  8078;  MaaUr  and  Servant,  6098,  6997! 
Beplevin,  7l98j  Salea,  7218;  Trial,  7271. 
HMt  Hfs.  Oo.  ▼,  EvlBC,  109  Cal.  358,  42  Pae. 
435. — Exeentora  and  Admlniatraton,  6818; 
Salei,  T318. 
Helton,  Uyera  T. 

Homao  r.  Vajti,  9  CaL  App.  183,  98  Paa. 
80.— Acknowledgmenta,  6496,  6497;   Deeds, 
6783;    DeposiUoni,    6737;    Notariei,    7102, 
7103. 
Home  ft  Fam  Oa  v.  Fialtai,  158  CaL  880,  98 
Pae,     30S.— Beformation     of    Jnatromenta, 
7193,  7194,  7195. 
Honej  Lake  etc.  Co.,  Eaibangb  ▼, 
Honejrcnn  T.  Oolgu,  3  CaL  App.  848,  25  Fac 

165.— Taxation,  7255. 
Hooker,  Wyman  v. 
Hoover,  Haghee  Bros,  t, 
Hoppe    T.   Bob*.    1    CaL    873,— Appeal    and 

Error,  6544. 
Hopper,  Dnsaninir  t. 
Hopper  T.  Sera,  152  Cal.  488,  92  Fae.  1017^- 

Chattel  Mortgagee,  8624. 
Ho  Qnaa,  Ex  parte,  59  Cal.  404. 
Hordiaaen,  People  t. 
Bom  T.  Uutumo,  7  Cal.  App.  204,  94  Pas. 

79.- Ueehaniea'  Uena,  7026, 
Horn,  Skinner  v. 

Homef,  £z  pacta,  154  CaL  855,  07  Pae.  801.— 
Criminal  Law,  6728;  Habeaa  Corpus,  6866; 
Indictment   and   Information,   6908;   Judg- 
ment, 6043;  PhTiielana  and  Surgeons,  7124. 
Horr  T.  Barker,  8  CaL  «».- Bridance,  2058. 
Borton,  Harriaon  r, 
Horton,  UcEannay  t. 
Horton,  People  v. 
Horton,  Savings  ft  L,  Soc,  t. 
Horton,  White  v. 
Ho  Sing,  People  ▼. 
Boamer  t.  Wallace^  61  CaL  888.— Jadgment, 

8948. 
Houghton  T.  Allen,  7C  CaL  102,  16  Pae.  632. 

Hortgagea,  7053. 
Honghton,  Eddj  v. 

Boo^ton  Oo,  ▼.  Eeanedr,  8  Cal.  App.  777, 
97  Pae.  005.— Appeal  and  Error,  8544;  Be- 
plevin,  7200. 
Houghton  T.  Lome  Pileta  Lunber  Co.,  152 
Cal.  500,  92  Pae.  82,  14  L,  S.  A.,  N.  6.,  018. 
Uaster  and  Servant,  7011. 
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[K«l*Mm«a  at9  t»  incaa  and  nbjtat  nulMr.] 

Hongbtan  -w.  Iioma  filMi  Inunber  Oo.,  15B 
Cal.  5T4,  93  P«e.  377.— Appeal  and  Error, 
6S46;  Exploaives,  esSS;  Kast«r  and  Ser- 
vant, 6990. 

HotiM  ▼.  UcMoUeo,  9  Cal.  App.  664,  100  Pm. 
S44. — Beformation  of  Instromenti,  7193, 
7195. 

Hooaton,  Alderaon  r. 

Howard,  Fleming  ▼. 

Houston,  Donegan  r. 

Howard,  Calkina  v. 

Howard  H.  Hogan  Co.,  But  FrkDcIaeo  Com- 
mercial  Ageuejr  r, 

Howard,  People  t. 

Howard,  Stein  t. 

Howo  T.  Bdunldt,  151  Ckl.  436,  90  Pae.  1056. 
Appeal  and  Error,  6518,  6523;  Uechaniea' 
Liens,  7013,  7014,  702S. 

HoveD  T.  Boyd.  2  Cal.  App.  486,  84  Pae.  810. 
Exemptions,  683S. 

Howell,  Carr  v, 

Hower,  People  ▼. 


Boft  T.  Hut,   149  Cal.  722,  87  Pae.  S«9.— 

Costs,  6671;  Easements,  6753;  Trial,  7270; 

Water  and  Watereourset,  7312. 
EoTt  V.  Zmnwrnlt,  149  Cat.  381,  86  Pee.  600.— 

Adverse  Possession,  6S00;  Ejectment,  6757; 

Evidence,  6781;  Judges,  6B38. 
H.  K^hmel  Oo.  7.  QroU,  154  Cal.  137. 


Habback  V.  Bosa,  79  Cal.  564,  21  Pae.  965.- 

Appeal  and  Error,  2D3. 
Habbard  t.  Justice's  Oonrt,  6  Cal.  App,  90, 

89  Pae.  865.— Appeal  and  Error,  6506;  Pro- 
hibition, 7149. 
Hnbbaid  ▼.  Lee,  6  Cal.  App.  602,  B2  Pae.  744. 

Appeal  and  Error,  6511;  Mechanics'  Liens, 

7016,  7017,  7023. 
Hubbard  T.  Superior  Oonrt,  9  Cal.  App.  16A, 

98  Pae.  394. — .Tastices  of  the  Peace,  6957; 

Prohibition,  7150. 
Hnbbard  ▼.  UnlTeisitj  Banlc,  120  Cal.  632,  52 

Pae.  1070.— Appeal  and  Error,  234,  236. 
Hnbbdl  T.  Hnbbell,  7  Cal.  App.  661,  95  Paa 

664.— Appeal    and    Error,    6546,    6S50;    As- 

saolt    and    Battery,    Gu66;    Divorce,    6743; 

Pleading,  71Z6;  Trial,  7270. 
HnbbeU  OU  Co.  ▼.  Morrison,  7  Cal.  App.  4S7, 

9i  Pae.  S89.— Appeal  and  Error,  6S36. 


[BefuaooM  an  to  pacaa  and  labjset  mattar.] 

Hnbbf  Mo.  Oo.  T.  Pioneer  Water  Co.,  148  Cal. 
407,  88  Pae.  258^-Waters  and  Watereeenea, 
7313, 

Hubert,  Jordan  v. 

Hadson,  Dtot  v. 

Hnen*  t.  Oilbb,  9  CaL  App.  141,  98  Pae  78^ 
Aeconnting,  6494;  CancellatioD  of  Inatm* 
meoti,  6607,  6608;  Pleading,  7132. 

Huff  T.  8w«etMr,  8  CaL  App.  689,  97  Pae.  705, 
Ezeeotion,  6790;  Interpleader,  6932;  Judg- 
ment, eeS2;  Subrogation,  7239;  Vendor  and 
Purchaser,  7293. 

BvJtiwt  T.  SawdAT.  163  Cal.  86,  94  Pae.  424.— 
Appeal  and  Error,  654S;  Waters  and  Water- 
eourves,  7302,  7303,  7304,  7305. 

Hnghes,  Chapman  r. 

HofiliM  T.  DnnlJW,  91  CaL  885,  27  Pao.  «4S.— 
Injunction,  6912;  Jury,  6953. 

Hughes,  Falconer  t. 

Ho^es  BroiL  v.  HooTsr,  8  Cal.  App.  I4S,  St 
Pae.  681^-Uechani«a>  Uens,  7017,  7018, 
702O,  7022,  7025. 

Hughes  Hfg.  Co.,  Stinuon  Mill  Co.  v. 

Hull,  Estate  of,  3  Oof.  Pro.  Dee.  378. — Chari- 
ties, 6623;  Trusts,  7276;  Wills,  7368;  7369, 
737L 

Hull  V.  Superior  Oornr^  68  CaL  179. — Prohibi- 
tion, 4547. 

Humbnrg  t.  Lots,  4  Cal.  App.  438,  88  Pae. 
510.— Joint  Adventures,  0936. 

Humphrey  t.  Letmard,  151  Cal.  375,  90  Pae. 
705.— Negligence,    7090. 

Hnm^aeyB  v.  Harkey,  59  Cal.  686. 

Hnn^iry  v.  Buena  Vista  Water  Oo.,  2  CaL 
App.  S40,  84  Pae  206. — Injunction,  6913, 
6S14. 

HumphTy  y.  Proteatast  ete.  Clmrcb,  154  CaL 
170,  97  Pae.  187.— Executors  and.  Adminis- 
trators, 6818. 

Bunt,  Galvin  t. 

EuDt  ▼.  Jonss,  149  Cal.  297,  86  Pae.  686.— 
Waters  and  Watercourses,  7321,  732Z. 

Hunt  Bros.  Oo.  ▼.  San  Lotetuo  Water  Co.,  150 
Cal.  SI,  87  Pae.  1003.— Damages,  6723, 
6725;  Waters  and  Watercourses,  7310. 

Huntw  V.  Bryant,  98  Cal.  252.  23  Pae  55.— 
Judgment,  3077. 

Huntington,  People  t. 

Huntington  v.  Superior  Oonrt,  5  Cal.  App.  288, 
90  Pae.  141.— Homicide,  6885,  6891;  Pro- 
hibition, 7151. 
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[B«furasM  Ha  ta  pmm  Ud  aubjut  mitUr.]  [B«tar«no«(  an  to  pafM  and  nU*«l  nitMr.] 

Hnntlngtoii  etc.  Co.,  Omrvej  ete,  Co.  v.  HoUoa  v.  Bonttaem  OU.  Hy.  Oo„  150  Cal.  701, 

Hurrbort  ».  Beotley,  153  C»l.  798.  *^  ^"-  1M3.— Bailroada,  T178;  Kegligeuoe, 

Hnrlburt,  Bentler  v.  '^°^^- 

,  H&tton,  0.  Sheerer  A  Co.  t. 

Hnnrite  T.  Qnn,  5  Cal.  App.  614,  »1  P»e.  Hntton,  Nobles  t. 

ISr  ?2M                               "    "^  ^'^^""'  «"^'  "^^J   Triii,  7263;   WiU^ 

'           '  7332,  7351. 

HntchMon  t.  Splnks,  3  Cal.  App.  291,  85  Pae.  Hyatt,  Board  of  Education  v. 

132.— Appeal  and  Error,  6530;  Fraud,  6449.  Hyatt  t.  WIUImdb,  148  Cal.  B85,  84  Pae.  41.— 

Hutchinpi,  People  r.  Mimieipri  CoiporaUon.,  700T,  7060,  7079. 
Cal.  Dlinl — Us 


! 
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[R«f«r«neM  u*  to  ptc*>  ud  nbjaat  nuttor.] 

wo,  T  Cal.  App.  eei,  M  Pao. 
—Landlord  and  Tenuit,  0M4. 

e  iMgiw  V.  TftTlor,  1S4  CaL  I7B, 

97  Foe.  S03.— Ujiitduini,  6987,  6S90. 
IflgenoU,  Title  lu.  *  Tniat  Co.  v. 
Ingle,  CnrUn  T. 
JBgnhtm  T.  OOdanmiMc,  S  Cat  Ul.^^tonrta, 

1314. 
iBgnut),  EsUU  of,  1  Cof.  Pro.  Dee.  1ST.— In- 

•ane  PeTBou,  6BI1,  6910. 
Digram,  EsUto  of,   1   Cof.  Pro.  Dee.  EE8.— 

Will^  788B,   7887,  7828,   7329,  7831,   7337, 

TS8S,  783B. 
XBiuait-FMlaeii  Lnmba  Oo.  t.  Splza^  IM  CaL 


IIL 


I  BKd  HcTMlaad,  IH 


to  pace*  aad  nb]Mt  mattor.l 
Id  Uemeilam,   miter  Tan  DTka,   MS   Cal. 

77B. 
Iirgang  ▼.  Ott^  0  Cal.  App.  440,  99  Pae.  628.— 

Coati,  8672,  6673;   Kegligenee,  7090,  70S3, 

7094;  Trial,  7269. 
Irvine,  Hendiy  t. 
Irrln*  t.  Bapp,  9  CaL  App.  376,  B9  Pae.  409. 

Balei,  7208. 
Iiom  T.  B«x  Ornda  Oil  Oo.,  147  Cal.  663,  8E 

Pae.  810.— Conrti,  1840;    Uinea   and   Uin- 

eralJ,  8670. 
iTonon  7.  MvtTopoUtaa  Uf«  lu.  Oo^  ISl  CaL 

746,  BI  Pae.  600,  13  L.  B.  A.,  H.  &,  8««^— 

Infnranee,  8928,  60SS. 
Iviu,  Bram  ▼. 
blar,  Pm^  t. 
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•  la  p*iM  end  nbjMt  BBtt«t.] 
J&ek,  Countjr  Bank  r. 
Jack,  UoH  T. 
Jack,  Peieival  t. 
Jaek,  San  Lnii  Obispo  T. 
Jackman,  McCoe  v. 
Jack!  ▼.  DMdng,  150  Cal.  2TE,  S8  Fae.  909.— 

Appeal  and  Eiror,  6SS6;  Cancellation  of  In- 

■tnunentt,  6612;  UortgagM,  7039. 
JaekBon,  People  r. 
jMkaon  T.  Fortar  Iiaud  ft  Watra  Co,  ISl  CaL 

32,  90  Pae.  122.— Sales,  7S06. 
Jacob,  Boberts  t. 
Jaeobi,  People  t. 
Jaagol  T.  Tobmon,  148  Cal.  eS5,  U  Pae.  175.— 

Qnieting  TiUe,  7160,  7172. 
Jamaa,  EtUt«  of,  S  Cof.  Pro.  Dee.  130.— EtI- 

denee,   0788;   Uaniage,  SB93;   Parent  and 

ChUd,  7110. 
James,  Bildretb  T. 
James,  People  r. 
Juneson,  Hall  ▼. 
Junescm  ▼.  BlmonJa  Saw  Co.,  S  Cal.  App.  582, 

84  Pae.  289.— Corporations,  0670,  6671. 
Jansn  v.  Sontliont  Padflc  Co.,  0  Cal.  App. 

12,   8B   Pae.   616.— Negligenee,  7087,  7093, 

7093;  Bailroads,  7178,  7180. 
January,  Leonard  v. 
Jenlson  t.  BMUlald,  149  Cal.  600,  87  Pae.  62. 

Waters  and  Watereoarses,  7323,  7324. 
Jenius  V.  Mnipbr,  6  CaL  App.  434,  92  Pae 

405.— Huaband  and  Wife,  6904. 
Jeiuiings,  EsUte  of,  1  Cof.  Pro.  Dee.  195. — Ex- 

eeators  and  Administrators,   6820. 
Jmsen  t.  Dorr,  9  Cal.  App.  18,  98  Pae.  46.— 

Tenne,  7298. 
JSBSon  T.  Wm  ft  Flnck  Co.,  150  Cal.  398,  89 

Fae.  113.— Appeal  and  Error,  6S31;  Master 

and  Servant,  6999,  7006,  7007,  7008. 
Jnn»  ▼.  SapecloT  Oomt,  7  Cal.  App,  717,  95 

Pae.  906. — Certiorari,  6621;  Exeeutors  and 

Administrators,  6821. 
TeTi«7  Island  Dredging  Co.  ▼.  Wbltney,  149 

Cal.    269,    86    Pae.    509,    691.— Appeal    and 

Error,  6B51;  Evidence,  6783;  Belease,  7196. 
Tassop,  Estate  of,  2  Cof.  Pro.  Dee.  176.— Bas- 
tards, 6581,  6582;  New  TrUI,  7102, 
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Pae.  58. — Divorce,  6740;   Jxidgment,   6930. 
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Cal.  285,  97  Pae.  520.— Death,  6728;  NegU- 
genef^  7092;  Bailroads,  7177. 


DqitizedbyGoOt^le 


74S8 


TABLE  OF  CASES  DIGESTED. 


(Refu*niiM  *i«  to  ptt**  ud  (ab]««t  nuttar,] 
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1011. — Appeal  and  Siror,  6550;   Damagaa, 
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Jonaa  ▼.  Daardoiff,  4  Cal.  App.  18,  87  Pae. 
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Jonei.  Ettata  of,  2  Cof.  Pro.  Dec.  178.— Wllla, 
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Jordan,  Casey  t. 
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Frandnlent  Couveyances,  68S3,  08S4. 
Joyca  y.  Newmark  &  Edwards,  7  Cal.  App. 
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Keating  t.  Morrlwajr,  6  Cal.  App.  163,  91  Pae. 
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417. — Appeal  and  Error,  6505. 
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SeUer  v.  Myen,  5  Cal.  App.  668,  91  Pae. 

163.— Pledges,    7136;    Sales,    7203;    Trial, 

7264. 
S«lUi  T.  Becordar'e  Court,  9  Cal.  App.  380, 

99    Pac.    418.— Appeal    and    Error,    6533; 

Habeas  Corpn^  6869;  Prohibition,  7150. 
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6951;  Quieting  Title,  7166. 
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Kennedy,  Honghton  Co,  ▼. 
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7076,  7077. 
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Evidence,  2120, 
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150  Cat.  801,  90  Pac.  121.— Taxation,  7242. 

7245. 
Kerr  ▼.  Moore,  6  Cal.  App.  305,  92  Pac.  107. — 

Specifle  Perfoimance,  7221,  7222,  7224, 7225, 

7220. 
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Eldder,  Minor  T. 
Xiewlg  T.  AllBpMigb,  91  Cal.  S34,  27  P«e.  662, 
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[BdarmcM  «n  to  picM  and  rahjMl  laMfwc-l 
King,  John  Brenner  Co.  T. 
Eing,  Lehmaiet  ▼. 
King,  People  T. 
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6630;  Mandamus,  69SS;  Officers,  7109. 
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Carriers,  6615. 
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Pae.  852.— Divorce,  6744. 
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lord  and  Tenant,  6B60. 
KnowleB,    Ellsworth   v. 
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Etellng   ▼.  Ersllng,   118   Cal.   421,   60   Pac 

549.- Beeeivers,  4761. 
Krogh,  UcEllIgott  t. 
E>on,  Cnrtio  t. 
KrODM,  Ex  part«,  148  Cal.  S8S,  82  Pac.  1048. 

Contempt,  6640. 
KnuM  V.  mison,  3  Cal.  App.  91,  84  Pae.  442. 
Contracts,    6646;    Mechanics'   Liens,    7013, 
7016;  QsTnishtnent,  6855;  SberifCa  and  Con- 
stables, 7219. 
Enhland,  Marston  v. 
Enhn,  Seebaeh  t. 

EoUman,  Bala  ft  Oo.  y.  Sagai  Appantns  Uf  g. 
Co.,  153  Cal.  725,  98  Pac.  368. — Cancella- 
tion of  Instraments,  6610,  6613;  Bales,  7208, 
7211. 
Snael  t.  Ensol,  147  Cal.  57,  81  Pae.  295.— 

Husband  and  Wife,  2809. 
Eirtsol,  EBUt«  of,  8  Cof.  Pro.  Dee.  1.— Death, 
6727;  Wills,  7387. 
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[lUtenDMi  m  I*  p>in  ud  ntjMl  nattar.] 
Laboudigue,  Bejinaad  v. 
La  Canada  Land  A  Wlater  Co.,  Cohen  v. 
Lackmaam  v.  Klaam'Urg,  3  CaL  App.  1S3,  94 

Pac.  770.— Interpleader,  6932,  6933. 
Lackmann,  MoBae  t. 
Ladd,  Blanehard  t. 
Ladd  T.  MreiB,  4  Cal.  App.  SSS,  B7  Pae.  1110. 

Appeal  and  Error,  ftSSI;  Pledges,  7137. 
Ltt  Fortona  Mio.  Co.,  Lndingtoo  Ez^oTation 

Co.  T, 

Iitgnna  Dtalnage  I>latrlct  v.  Oluwlaa  Uartm 
Co.,  5  Gal.  App.  IM,  80  Pac.  093.— Eminent 
Domain,  8770,  8771,  6772. 

Laidlaw,  Hibernia  SaTiogs  k  Loan  Soeietf  t. 

Lake,  Blndworth  ▼. 

Lake  Land  Canal  eta..  Baker  v. 

Lake  View  Town  Co.,  San  Gabriel  ValleT' 
Bank  r. 

Z«ko  Vineyard  Land  •t4x  Oo.  t.  Baa  Gabriel, 
9U.  00.,  58  Cal.  51, 

Lamar,  People  v. 

Lamb  V.  Hall,  147  Cal.  44,  81  Pac.  S88.— Ap- 
peal and  Error,  SOD;  Bankruptcy,  635,  636; 
Franda,  Statute  of,  847S;  Partnerthip, 
4267,  4284. 

Lamb  T.  Webb,  151  Cal.  451,  91  Pao.  103, 
646.— Quo  Warranto,  7175. 

Lambenon  v.  Snperior  Ooort,  161  Cal.  4SS, 
91  Pac.  100,  11  L.  E.  A.,  N.  S.,  618.— Con- 
tempt, 6639;  Judges,  6937. 

Lambert,  Baker  ft  Hamilton  V. 

Lambert  t.  Bates,  148  Gal.  146,  82  Pae.  767. 
Appeal  and  Error,  6555;  Municipal  Cor- 
porations, 7067. 

Lambert,  Bieber  t, 

Lambert  V.  OnmnilnKa,  2  Cal.  App.  642. — 
Mnnielpa]  Corporations,  7066. 

Lammers,  Fabian  v. 

Lamphrejr  v.  St^erlor  Ootnt,  8  Cal.  App.  80, 
96  Pac.  389.— Prohibition,  7150. 

Lampkin,   Fairbanks  T. 

Landers,  Bolton  v. 

Lander,  EeUte  of,  6  Cal.  App.  744,  93  Pao. 
£02.- Taxation,  72SS. 

Landers,  Mo^le  t. 

Lan^  EsUte  of,  1  Cof.  Pro.  Dae.  88.— Deacent 
and  Diatribntion,  6739;  Executors  and  Ad- 
mini  stratora,  6795. 

IMM  T.  Ffeidner,  57  Cal.  134. 


[B«tereBMi  ace  te  pecM  and  nbjaet  BsHei.) 
Lane  ▼.  Snperlar  Court,  5  Cal.  App.  762,  91 

Fae.    405.— Joetices    of    the    Peace,    6958; 

Prohibition,  7151. 
Laagdon,  EsUta  of,  4  Cof.  Pro.  Dee.  357. — 

Wills,  7363. 
Langlej  v.  FlnnaU,  S  Cal.  App,  231,  83  Pae. 

291.— Eiemptiona,  6835. 
Lanlgaa  t.  Ke«l7>  4  Cal.  App.  760,  89  Pac 

441.— Appeal  and  Error,  6542,  6551;  Breach 

of     Ifairiage     Promise,     6695;      Damages, 

6725;     Evidence,     6787;     Sednction,     7217; 

Trial,  7264,  726S;  Witnesses,  7375,  7379. 
Lannon,  Estata  of,  S  Cof.  Pro.  Dee.  416.— 

Wills,  7371. 
Lanterman.  Crisman  v. 
Lanterman,  People  t. 
Laati  ▼.  Flahbon,  3  Cal.  App.  668,  91  Fae. 

Sie.^Municipal   Corporations,   7070,   7071; 

Hew  Trial,  7095. 
Lapique,  People  r, 
Lanen  t.  Leonbardt,  8  Cal.  App.  2£6,  96  Pac. 

305.— Appeal  and  Error,  6560;  Maater  and 

Servant,  7010;  Trial,  7269. 
Laraen,  Stebbini  v. 
Lame  t.  DaTiea,  S  Cal.  App.  760,  97  Pac.  903. 

Appeal  and  Error,  6505;  Breach  of  Peace, 

6500;     Offleers,    7108;     Sheriffs    and    Con- 

atables,  7219. 
La  Bae,  People  ▼. 
Laa  Aalmas  etc.  Land  Oo.  ▼.  Fatjo,  9  Cal. 

App.    318,    99    Pac.    393.~Fiituree,    6842; 

Negligence,    7088;    Venae,   7295. 
La  Serena  Land  A  Water  Co.,  Blood  v. 
Laahells,  Garvey  v. 


Lusen  Inlgatloti  Co.  v.  Snperior  Court,  151 
Cal.  357,  90  Pae.  709.— Judges,  6937;  Pro- 
hibition, 7150. 

LatBon,  Dewey  v, 

Latham,  People  v. 

Lander  t.  Onnier,  3  Cal.  App.  28,  84  Pae. 
217.- NegUgence,  7087,  7090. 

Lanial  Hill  Cemetery  v.  Olty  and  Conntir  of 
San  Fiandsco,  152  Cal.  464,  93  Pae.  70.— 
Cemeteries,  6620;  Constitotional  Law, 
6634;  Health,  6871;  Monicipal  Corpora- 
tions, 7072,  7073,  7076. 

Laorence  ▼.  Kilgora,  154  Cal.  310,  97  Pac.  7G0. 
Appeal  and  Error,  6S45;  Principal  8n<t 
Agent,  7140. 
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rHafamaii  an  to  p»cM  tad  rabjast  mtttoi.] 
LkTentJwl  T.  Fld«Ut]r  etc.  Oo.  of  N.  T^  9  CiL 

App,   27S,   98   Pm.   107S.— iDBUiuee,   6019, 

6920,  eSS2. 
Iiav«rt7,  Peo^e  t. 
Lawlor,  OUn  t. 
Lawlor,  Otk^  t. 
Lawrence,  Ex  parte,  60  Cal.  M. 
LttMb  T.  Pleice,  93  Cal.  614,  S9  Pae.  E35^ 

App«al  and  Error,  270,  275;  Ezeeutori   and 

AdQUuiBtratoTB,  2201,  2332. 
Leach  7.  Fierce,  93  Cal.  624,  29  Fae.  eSS.— 

Exeeutoii  and  Administrators,  2305. 
Lealiy,  EMato  of,   8   Cof.  Pro.   Dee.   864.— 

HomeBtead,  6877,  687S,  6879;  Ensband  and 

Wife,  6901. 
Leake,  Scott  Stamp  etc.  Co.  T. 
Learned,  Noble  r. 
Leavltt,  In  r^  8  Cal.  App.  706,  97  Pao.  910. 

TrustB,  7232. 
Lee  Bang,  Ee  parte,  59  Cal.  405. 
Le  Blanc  ▼.  Crawford,  60  Cal.  361. 
LechUiter,  Edwards  v, 
Le  Olerc,  BaUte  of,  6  Cof.  Pro.  Dm.  297.— 

Executors  and  AdminiBtrators,  6812. 
Lee  Obock  T.  Qnao  Wo  Obong,  91  CaL  692,  28 

Pae.  44.— Appeal  and  Error,  158. 
Lee,  Hubbard  v, 
Lee,  People  ▼, 
Lee  T.  Smwrlor  Oonrt,  112  Cal.  BG4,  44  Pae. 

666.— Attomej  and  Client,  605,  606. 
Lehmaler  t,  King,  10  Cal.  373. — Limitation 

of  Actions,  3376,  6978. 
Lehmann,  American  Copj'ing  Co.  ▼, 
Lelslunaii  v.  Union  Iron  Worka,  118  Cal.  271, 

113  Am.  St.  Bop.  243,  83  Pao.  30,  3  I..  B. 

A.,  N.  S.,  500.— Master  and  Servant,  6998, 

6999,  7001. 
Lelst  T.  Dlersseo,  4  Cal.  App.  634,  88  Pae. 

812.- Appeal  and  Error,  6513;  Bankruptcy, 

6577;  Sales,  7207,  7210. 
Leith,  Powers  t. 
Lelaade,  Qmmbach  ▼. 
Le  Mesnager,  Davis  v, 
Lennon,  Estate  of,  152  Ca).  327,  125  Am.  St 

Eep.  58,  92  Pat  870.— Wills,  7326,  7345. 
Leonard,  Cady  v. 
Leonard  t,  Flynn,  39  CaL  035,  t3  Am.  St. 

Rep.  500,  26  Pac.  1097. 
Leonard,  Humphrey  r. 
Leonard   r.    January,    56    Cal.    1.— Counties, 

6675. 
Leonardlno,  In  re,  9  Cal.  App.  690,  100  Pae. 

708.— Habeas  Corpus,  6866,  6870. 
Leonardt,  Eisenmayer  t. 


[BsfuanaBi  *n  to  psc*s  sol  snbjMt  msttsc.t 
Leonluudt,  Laisen  v. 
Leonhart  t.  Oalif  omla  Wine  Ann.,  S  ObL 

App.  19,  89  Pae.  847.— Appeal  and  Error, 

6531,  6G49;  Sales,  7200. 
Leroj,  Mena  t. 
LaoMliiwE  T.  Dnfl,  7  Cal.  App.  781,  95  Pae. 

911.— Specific  Performance,  7220,  7222. 
LevoT  T.  Hockwald,  6  CaL  App.  417,  92  Pae. 

892.— Landlord  and  Tenant,  6961, 
Levine,  Lowenberg  v, 
Lerlnaon  T.  Boas,  150  Cal.  180,  83  Pac.  825. 

Contracts,      6613;      Pawnbrokers,      7117; 

Pledges,  7136. 
Levlnson,  EsUta  of,  i  Cof.  Pro.  Dec  820.— 

Executors  and  Administrators,  6801. 
LevisoD,  AronsDD  t. 

LevT,  Estate  of,  ill  CaL  639,  75  Fae.  817. 
Levy,  HockstackcT  v. 
Levy,  Johnson  v. 
Levy  T.  Lyon,  158  Cal.  SIS,  94  Fae.  881.— 

Quieting    Title,    7163;    Tendoi    and    Pur- 
chaser, 7289. 
Levy,  Olsen  r. 
Levy  T.  Superior  Oonrt,  105  Cal.  600,  38  Pae. 

965,    29    L.    B.    A.    811.— Courts,    1329; 

Searches  and  Seizures,  4903;  Statutes,  5032. 
Levy,  Dhlfeldor  t. 
Levy  V.  WoU,  2  Cal.  App.  491,  84  Pac.  313  — 

Appeal    and    Error,   6552;    Bro::ers,   6598; 

New  Trial,  7095. 
Lewis  V.  AgoDTS,  8  Cal.  App.  146,  90  Fae.  327. 

Landlord  and  Tenant,  6960,  6962;  Quieting 

TiUe,  7163. 
Lewis,  In  re,  3  Cal.  App.  738,  86  Fae.  996.— 

Habeas   Corpus,   6870;   Infants,   6908. 
LewU  T.  Lewis,  3  Cal.  App.  727,  86  Pae.  994. 

Deeds,  6731;   Powers,  7138,  7139;  Quieting 

TiUe,  7169. 
Lewis,  People  t. 
Lewis  V.  Ogram,  149  Cal.  505,  117  Am.  St. 

Bep.  151,  87  Pac.  60,  10  L.  B.  A.,  N.  S., 

610. — Boundaries,  6595. 
Lewis  T.  San  Frandseo,  2  Cal.  App.  112,  88 

Pae.  1106.— Appeal  and  Error,  6561;  Pay- 
ment, T119. 
Lick  ▼.  Madden,  36  Cal.  208,  95  Am.  Dec. 

176.— Appeal  and  Error,  408,  6516;  Clerka 

at  Court,  927. 
Lievre,  Uason  v. 
Lifur,  Carlin  T. 

Light,  Commercial  Bldg.  ete,  Assn.  t.  ^- 

Ligbt,  G-raham  t. 
Light,  Bockwell  r.  .    . 
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[BatarmcM  >ra  to  p*cu  ■"d  inbitst  nutUr.] 
light  r.  SUveni,  6  CU.  App.  71, 103  Pm.  861. 

App««l  aud  Error,  6540;  Billi  and  Notei, 

SOOO,  6502;  Psyment,  71IS;  Ple&ding,  7127. 
UUli  V.  UiratU,  9  Cal.  App.  SS7,  SB  Pu.  902. 

Bonndariea,  6594. 
LlBck  T.  H«ikol]oliii,  2  Cal.  App.  506,  81  Pao. 

300.— Ueehaniu'  Liens,  7013,  7026. 
Uncoln  ITortlieni  By.  Oo.  t.  WIsw^  8  CaL 

App.  578,  07  Fac.  636. — Emiaent  Domain, 

6771,  6772. 
Undlay  T.  Blnmberft  7  Cal.  App.  140,  03  Pao. 

804. — Appeal    and    Error,    C543;    Landlord 

and  Tenant,  6061,  6068;  Speeide  Perfoini- 

anee,  7224;  Yeodor  and  pQTehaiu,  7203. 
XJndow  V.  Oolitt,  5  Cal.  App.  383,  OOPae.  4fiS. 

Principal  and  Agent,  7143,  714S. 
Llnfoitti  T.  Baa  FraaclMo  Qas  etc.  Co.,  0  CaL 

App.  434,  09  Pae.  716. — Appeal  and  Error, 

6508;  CostB,  0672,  0673. 
LlnnaU  t.  FntMi,  SS  Cal.  477. 
Linseott,  Streator  t. 
Lipman,  Sonthern  Paeille  Co.  t. 
Liaeak,  Habeuieht  r. 
Lltcb  V.  Kenu,  8  CaL  App.  747,  07  Pae.  897. 

Appeal  and  Error,  0SO8,  6527. 
Utclt  T.  O'Connor,  8  Cal.  App.  4e9,  07  Pae. 

207.— Conrta,  6683. 
Little  ▼.  XliatclieT,  151  Cat.  S98,  01  Pae.  321. 

Appeal  and  Erior,  6S1G,  6616. 
Uveimore  t.  Battl,  ISO  Cal.  458,  89  Pae.  827. 

Quardian  and  Ward,  6364. 
Llewellfn  lion  Worka,  McLean  t. 
LleweUjn  lion  Works  Co.,  Hurray  t. 
Lock*  T.  Locke,  153  Cal.  56,  04  Pae.  244.— 

Divoree,   6743. 
Loescher,  Baird  ▼. 
Lofstsdt  T.  Uiiraak7,  lEE  Cal.   64,   01   Pae. 

1003.— ConBtitational   Law,    6636;    Beeords, 

7101. 
Loftns  T.  Fltker,  100  Cal.  616,  39  Pae.  1004.— 

Appeal  and  Error,  6543. 
Logan,  Hellman  v, 
Logan  T.  UcMDllen,  4  Cal.  App.  194,  S7  Pae. 

286.— Trial,  7262. 
Loma  Prieta  Lnmber  Co.,  Honghtou  ▼. 
Loma  Yista  Bancb  Co.,  Bilej  t. 
Lomlta  Land  >  Water  Oo.  v,  Bobtnson,  154 

Cal.  36,  97  Pae.  10,  18  L.  E.  A.,  N.  8.,  1106. 

Corporations,  6655,  6650;  CoaU,  0072,  0673. 
Long,  Ennis-Brown  Co.  ▼. 
Long,  Estate  of,  6  CaL  App.  684,  01  Pae.  169. 

ExecQtora  and   AdminlBtrators,   0S19. 
Long,  Estate  of,  0  Cal.  App.  754,  100  Pae. 

802. — Executors  and  AdminiatratoTs,  681L 


[B«tarttic«i  an  to  pas**  and  mblMt  mattw.] 
Long,  People  v. 

Long  Beaeb,  Cltjr  of,  Haskell  t. 
Longden,  Loa  Angelea  School  Dist.  t. 
Longler,  Hellman  r. 
Loomls  T.  Loomla,  14S  Cal.  140,  S2  Pae.  079, 

1  L,   B.  A.,  N.   8.,  312.— Eomeatead,  6STS, 

8876;  Trusts,  7275,  7278. 
Lob  Angelea,  UcKeeb^  t. 
Loa  f  g*'*<f  V.  ICellns,  68  Cal.  19.-^ndgment^ 

3147. 
Loa  Angelee  Brewing  Co.,  Freiberg  v. 
Loa  Angeles  Brewing  Oo.  ▼.  KUnge,  7  CaL 

App.  550,  05  Pae.  44. — Appeal  and  Error, 

6530;  Trial,  7272. 
Lob  Angeles,  Oltj  of,  t.  Davidson,  ISO  CaL 

50. — See  Citj  of  Los  Angeles  t.  Davidson. 
Lob  Angelea,  dt;  of.  Fanners'  A  Ueiebant^ 

Bank  r. 
Los  Angelea,  City  of,  Pellowa  t. 
Los  Angaiee,  Ol^  of,  t.  Glassell,  4  Cal.  App. 

43. — See  City  of  Loe  Angeles  t.  OlasseL 
Los  Angeles,  Cltj  of,  Goytino  t. 
Los  Angeles,  Olty  of,  t.  Loa  Angeles  Fanning 

*  HUllng  Co.,  162  Cal.  64S.— See  City  of 

Lob   Angeles  v.   Loa  Angelea   Farming   A 

Uilling  Co. 
Loa  Angeles,  Olty  of,  v.  Los  Angdea  inde- 
pendent Gaa  Oo.,  152  Cal.  765. — See  City  of 

Los  Angelea  t.  Los   Angeles   Independent 

Gas  Co. 
Los  Angeles,  City  of,  Loa  Angeles  By.  Co.  T. 
Lob  Angeles,  City  of.  People  v. 
Loa  Angeles,  City  of.  Spires  t. 
Loa  Angelea  Connty  t.  Klik.  148  Cal.  385,  83 

Pae.    250. — Sebools    and    Bebool    Districts, 

7814,  7815,  7216. 
Loa  Angelea  Oo.  ▼.  Loa  Angelea  FacUe  etc. 

Co.,   2   Cal.   App.   303,   83   Pae.   292.— lle- 

ehanieB*  Liens,  7021. 
IiOi  Angelea  Oo.  t.  San  Jos*  ate  Oo.,  00  CaL 

03,  30  Pae.  969.— Highways,  0871. 
Loa   Angeles  etc  Brick  Oo.  t.  Loa  Angolea 

etc.  Dev,  Co.,  7  Cal.  App.  400,  94  Pae.  775. 

Mechanics'  Liens,  7016,  7025,  7020. 
Los  Angelea  etc.  Dot,  Co.,  Lob  Angeles  etc. 

Brick  Co.  T. 
Los  Angeles  etc.  Qaa  Co.,  People  t. 
Loa  Angeles  etc.  B.  B.  Oo,  ▼.  New  LlTaipofd 

Salt  Co^  150  Cal.  21,  87  Pae.  1020.— Land- 
lord and  Tenant,  6060;  Reformation  of  In> 

stnjDients,  7102,  7194. 
Los  Angeles  etc.  By.  Oo.  ▼.  Uontljo,  153  Cal. 

16,  04  Pae  07.— Adverse  Poaaeseion,  6500. 
Los  Angeles  Farming  ft  Uilling  Co.,  Ci^  of 

Loa  Angeles  r. 
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[Btfareneat  an  to  psfei  »bS  mblwl  nwtUr.] 

Lot  An^Iei  lee  ets.  Co.,  Wile  t. 

Lob   Angelea  Indepandeat   Qas  Co.,   City   of 

Lob  Angelea  v. 
Lob  Angelea  lion  etc.  Co.,  N&tional  Bank  ▼. 
Lot  AagalM  NaUonal  Bask  t.  Vuica,  0  CiL 

App.  67,  98  P»e.  58. — BubwitiptionB,  7S39. 
Los   Angeles   P&eille    etc.    Co.,   Loe   AngelM 

Co.  T. 

Lob  Augalec  F.  B.  Oo.  t.  HlgglitB,  8  C«l.  App. 

G14,   97   Pae.  414,  420.— M«iAanicB'  Liens, 

7012,  T017,  7020,  7024,  7025,  7027. 
Lob  AngeleB  Bj.  Co.,  Brown  t. 
Los  Aiig«lM  By.  Oo.  T.  City  ot  Loa  Angrtet; 

152  Cal.  243,  125  Am.  St.  Bep.  54,  92  Pao. 

490,  IS  L.  B.  A.,  N.  S.,  1269.— Municipal 

CorporatiODB,  7078,  7077, 
Lob  Angeles  By.  Co.,  FoTBj'the  t. 
Lob  Angeles  Bj.  Co.,  Higgins  T. 
Lob  Angeles  Bj-.  Co.,  WiUiamB  v. 
Log  AngalSB  School  Diat.  t.  Longden,  148  Cal. 

380,  Sa  Pae.  246.— Sehoola  and  School  Dis- 
tricts, 7215. 
Loa  Angeles  Traetios  Co.,  Bresee  r. 
Los  Angeles  Traction  Co.,  Cordiner  r. 
Los  Angeles  Traction  Co.,  HendarBon  v, 
Los  Angeles  Tmst  Co.,  Ctagg  t. 
Lost  HorB«  Uining  etc.  Co.,  Connolly  r. 
Lott,  Marsh  t. 
Lotz,  Enmburg  r, 
Lovdal,  UeysT  y. 
Lore,  Eatate  of,  1  Cof.  Pro.  Dee.  537.— Ex- 

Mntora    and    Adminiatrators,    6800,    6804, 

682S,  0829,  6831,  6832,  6833. 
Lovett,  Coney  T. 
Loire  T.  Ozmnn,  3  Cal.  App.  387,  S6  Pac.  729. 

Appeal   and    Error,   6551,    S557;    Jadgment, 

6950;    Pledges,    7137,    7138;    Trial,    7273; 

Trover  and  Conversion,  7274. 
Loire  ▼.  San  FESndseo  etc.  By.  Co.,  154  Cal. 

573,    98    Pac.    678. — Master    and    Servant, 

7004,  7006,  7009,  7010;  Trial,  7264. 
Lows  7.  Tolo  Oonnty  etc.  Watn  Co.,  8  Cal. 

App.  167,  86  Pae.  379.— Appeal  and  Error, 

6548,  6560;  Damages,  6724;  Statutes,  7233; 

Waters  and  WatercoQTses,  7322. 
LorantMrg  t.  Lerlno,  93   Cal.   215,  2S  Pac. 

941,   16   L.   B.   A.   159.- Insolvency,  2912, 

294S. 
Loww  Tale  etc  Oo.  ▼.  Augtola  Water  Co.,  149 

Cal.  496,  SB  Pac  lOSl.— Waters  end  Watei- 

conrses,  7809, 
Lomie,  People  r. 


[RflliTancKB  >n  to  p>iM  and  nh]«ot  nuKtsr.] 

Lodlngton   Exploration    Co,    v.    La   Fortnnft 
Mln,  Co.,  4  CaL  App.  369,  88  Pae.  290.— 
Corporations,  6670;  Tenne,  7297. 
Lndirig,  Fisher  v, 

Lnenlng,  Ex  parte,  S  Cal.  App.  7S,  84  Pae. 
445.— Counties,  6677. 

Loeemaim,  Estate  of,  S  Cof.  Pro.  Dee.  531. — 
Death,  6727. 

Lntd,  Estate  of,  1  Cof.  Pro.  Dee.  152.— Ex- 
ecators  and  Admin  istiators,  6S04,  6805. 

Ltumnn  v.  Honls,  7  Cal.  App.  710,  95  Fbb. 
907. — Appeal  and  Error,  6537,  6538;  Land- 
lord and  Tenant,  6844.  Judgment,  6941; 
Pleading,  7127,  7128,  7134. 

Lnsk,  Sullivan  t. 

Loty  T.  Oiesta,  4  Cal.  App.  689,  88  Pae.  642. 
Deeds,  6736;  Evidence,  6780. 

Lnz,  Estate  of,  149  Cal.  200,  85  Pae.  147.— 
Exeentois  and  AdmiDistrators,  6816;  Per- 
petuities, 7123;  Will^  7327,  7364,  7369, 
7373. 

Lux,  In  re,  100  Cal.  606,  35  Pae.  845.- Ereco- 
tors  snd  Administrators,  2262,  2335,  2340. 

Lnx.  IB  TO,  114  CaL  89,  45  Pae.  1028.— Execn- 
tors  and  Administrators,  226L 

Lyall,  McCanghey  t. 

Lyman,  Coffey  v. 

LynCb  v.  Brl«Iuuii,  51  Cal.  491.— Pnblls 
Lands,  71S7. 

Lyni±,  Estate  of,  132  Cal.  214,  64  Pac.  284.— 
Descent   and  Distribution,   1727. 

Lynch,  Estate  of,  I  Cof.  Pro.  Dec.  110.— Ex- 
eeutors  and  Administrators,  6815. 

Lynch,  Estate  of,  5  Cof.  Pro.  Dee.  279.— In- 
sane Persons,  6915. 

Lynch  T,  HcGhan,  7  Cal.  App.  132,  93  Pee. 
1044. — Appeal  and  Error,  6536;  Damages, 
6723;  Hew  Trial,  7096;  Trover  and  Con- 
version, 7274. 

Lynch  v.  Superior  Court,  150  Cal.  123,  88  Pae. 
708.- Mandamua,  6886. 

Lyncb  T.  Sweetland,  8  Cal.  App.  082,  97  Pae. 
413. — Fraud  olent   Conveyancea,   6854. 

Lynde,  Wilbur  v. 

I^on  V.  AJOBSon,  140  Cal.  365,  73  Pae.  1063.— 
Carriers,  866;  New  Trial,  4121. 

Lyoo,  Levy  v, 

Lyon  T.  United  Hodems,  148  Cal.  470,  113 
Am.  St.  Bep.  201,  83  Pae.  804,  4  L.  B.  A., 
N.  S.,  247.— Insane  Persons,  0929,  6930] 
Trial,  7266. 
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[BatanaaM  ara  to  p»CM  ud  nbjMt  outtai.l 

Kftbry  T.  Kandolidi,  7  CaL  App.  4E1,  94  Pae. 

403.— Appenl  ud  Error,  i$52;  C&ncell&tion 

of    Initmuirats,    «BOe,    0608,    6610,    6611, 

6613,  6614;  EvideiiM,  6787;  Principal  and 

Agent,  7140. 
Uaeo,  Sbepard  ▼. 
MaeFarland,  Nelles  t. 
Macluy,  Fox  v. 
Hsckaj,  Eftoto  of,  3  Cof.  Pro.  D«i!.  318.— Ex- 

ventoni    and    Administrator!,    6807,    6S0S; 

Marriage,  6993,  6994. 
Uackal  t.  NoUo,  S  CaL  App.  3S,  07  Pae.  lUS. 

Tmito,  7S86. 
Uaddntoib  v.  AgilcnltBrat  Fin  Ua.  Oo^  ICO 

Cal.  440,  119  Am.  St.  Sep.  234,  89  Pae.  102. 

Inanranea,  6920,  6922,  6923. 
Mackintosh  t.  Amorlcan  FIra  Ihb.  Co.,   ISO 

Cal.  4S3. 
Uaelay  Bancbo  Water  Co.,  Burr  v. 
Madair  ▼.  Smurtt,  1  Cal.  App.  4S8,  S8  Pae. 

S6L— Meehaniea'  Liens,  7013,  7020. 
Uadden,  Lick  t. 
Hadora  By.  Oo.  t.  BaTmood  Oraalt*  Oa.,  S 

CaL    App.    668,   87    Pae.   37. — Depotltiona, 

6738;   Eminent  Domain,  6766,  6768,   6770, 

6771,  6772;  Bailroada,  7176. 
Hadlnn  t.  OctoTa  OU  Oo.,  154  CaL  768,  99 

Pae,  176. — Appeal  and  Error,  654S;  Mioes 

and   Uinerala,  7023,  7029;  Quieting  TiUe, 

7173. 
Haeetretti,  Nerio  T. 
Ha  gilt  en,  Dorian  d  r. 
Maguiie,  Burke  t. 
Mahateh,  People  ▼. 
IfaUer  v.  Dnuninat  Boy  Oold  Mln.  Oo.,  7  Cal. 

App.  190,  93  Pae.  1064.- Venue,  7296. 
Hahoney  ▼.  American  I>and  etc  Co.,  3  Cal. 

App.  185,  83  Pae.  267. — Appeal  and  Error, 

6S35;   Pleading,   7136;    Waters  and  Water- 

eonrsei,  7320. 
Ualioney   ▼.   Halioiiey,   SI    Cal.    118. — Judg- 
ment, 6942. 
Uaier  A  Zobelein  Brewery,  Butt  v. 
Maier  A  Zobelein  Brewery,  Gray  t. 
Ualer  Packing  Oo.  t.  Frey,  5  Cal.  App.  80,  89 

Pae.    875. — Executors   and    Adm 

«SI1,  6812. 
If Bjors,  People  r. 
MaUon,  EaUte  of,  3  Cof.  Pro.  Dec.  125.— 

eeutors  and  Administrators,  6812,  6813. 
Uallon,  Buisell  v. 


M 


[Kaftrenrai  are  to  pat**  and  snbjtot  matter.] 
Malloy,  Bnehner  t. 
Maltaia,  People  t. 
Uanasse,  People  v, 
Mangmm  te  Otter,  Bowley  v. 
MaJdw  T.  Union  Fertiliser  Co.,  151  Cal.  581, 

91    Pae.    393.— Appeal    and    Error,    6538; 

Pleading,  7130,  7132;  Shipping,  7219. 
Uann,  Caffey  t. 
Uann,  Oaifey  t, 

Haim  T.  Haley,  45  Cal.  653. — Judgment,  6943. 
Hann  r.  Haon,   152   Cal.  23,  91  Pae.  994.— 

Adverse  Posseseion,  6501;  Boundaries,  0594, 

0505;  Ejectment,  67ES. 
Vmu  t.  Hann,  «  Cal.  App.  610,  93  Pae.  7«0.— 

Divoree,  674S;  Judgment,  6043. 
Maon  T.  Hontgomery,   6   CaL   App,  646,  93 

Pae.  875. — Covenant,  6683. 
Huming  ▼.  App    Oou.  Oold  Mln.  Co.,  149 

Cal.  35,  84  Pae.  057.— Master  and  Serrant, 

6998,  7004,  7007. 
Hannlx  t.  Tryoa,  1S2  Cal.  81,  91  Pae.  983.— 

Appeal   and    Error,   6513;    Contraete,    6046; 

Uechanies'  Liena,  7014,  7025,   7026;    SaJea, 

7207. 


[  ▼.  Tiy«k,  2  Cal.  App.  609,  84  Pae. 

278. — Appeal  and  Error,  6528. 
Manalleld  v.  District  etc.  Aml,  154  Cal.  145, 

97     Pae.     150. — Agricaltnral     ABsoclations, 

6502;  Sales,  7203. 
Uaoefield  G.  M.  Co.,  Hawkine  v. 
Uanson,  Taylor  t. 
Uannel  v.  Flyna,  5  Cal.  App.  310,  90  Pae. 

463. — Appeal    and    Error,   6S18;    Bvidenee, 

6781;  Quieting  Title,  7167,  7168,  7170,  7173; 

Wltneuee,  7375. 
Maria  Kip  Orphanage,  Basaell  v, 
Marcus,  Warden  v. 
Uarlnovlch  t.  Kllbtun,  153  Cal.  638,  96  Pae. 

308.— Sales,    7202,   7209,   7213. 
Mariposa  Commercial  £  Mining  Co.,  Sterne  v. 
Market  St.  Rj.  Co.,  Benniehaen  v. 
Market  St.  By.  Co.,  Cody  ▼. 
Markham,  Turner  t, 

2  Pae.  772.— 


Uailow  T.  Bariew,  53  CaL  456. — Acknowledg- 
ment, 35;  Husband  and  Wife,  2759,  2762, 
2777,  2789;  Mortgagee,  3809. 
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[Raf<T«DWi  u«  M  P*IM  Bsd  mblcct  matUr.] 

Hailoir  T.  Boothani  PkUc  Oo^  ISI  Cal.  3S3, 

121  Am.  St.  Sep.  127,  90  Pk.  028.— Car- 

rUis,  6019. 
UuqiiM    T.    Friible,    41    CtO.    6E4.— Publie 

Land*,  7194,  7157. 
Huitott  ▼.  WUliUHi,  152  CaL  70S,  ISS  Am. 

St.  Bep.  87,  03  P&e.  875.— Awaalt  and  Bat< 

tory,  8566;  Torti,  7E57. 
UaiTOn  V.  Ootm^  of  Saa  Dtogo,  8  Cal.  App. 

244,  96  Pae.  814.— Conntiu,  6075,  6670. 
UaTBh,  Henahall  v. 
Ifanli  T.  Lott,  8  Cal.  App.  384,  07  Pac  163.— 

Salos,    7202;    Speeifle    Performance,    7221, 

7222,    7223,    7225,    7228;    Tendoi   and   Poi- 

ehaaer,  7280,  7290. 
Uarshall,  People  t. 
Uanbnti  t.  S«ltEor,  5  CaL  App.  140,  SO  Pae, 

877. — Appeal  and  Ettot,  6535;  Uortgagea, 

7047,  7048;  Quieting  Title,  7168,  7171,  7173. 
UarsieaDO,  Martin  ovich  r. 
UaiBton  V.  KnUland,  ISI  Cal.   102,  90  Pae. 

168. — Limitation   of  Actions,  6980. 
Uanrton  v.  KnUand,  8  CaL  App.  316,  84  Pae. 

357.— Courts,  8888. 
Martens,  Braekett  t. 
Martin,  Board  of  Edneatins  t. 
UarUa  v.  Durand,  68  Cal.  628,  49  Am.  Bep. 

66. 
Hartlii,  Ettat«  of,  153  CaL  285,  04  Pae.  10S3. 

Constitutional   Law,   6633;   Statutes,  7233; 

Taxation,  7254. 
Hartlii,   Estate  of,   4  Cof.  Pro.   Dee.   451.— 

WUla,  7342,  7347. 
Martin,  HaDseii  t. 
Martin,  Hardj  v. 
Martio  T.  Molera,  4  Cal.  App.  208,  87  Pae. 

1104.— Ejectment,  6756. 
Hartlu  T.  Sonttiom  Padflc  Co.,  150  Cal.  1S4, 

88  Pae.  701.— Appeal  and  Ettot,  8530;  New 

Trial,   7007;   Bailroads,   7178,   7180. 
Hartln   v.   SpUvalo,   S6   Cal.   128.- Landlord 

and  Tenant,  3307. 
Martin  ho,  Horn  t. 
HartlnOTlcli  ▼.  Maralcano,  ISO  Cal.  S97,  119 

Am.   St.   Bep.   854,   80   Pac.   333.— Attacb- 

ment,  6578;  Exeention,  6701. 
Martins,  People  t. 
Mane  T.  Bale7.  0  Cal.  App.  470,  98  Pae.  610.— 

Assignments,     6507;     Corporations,     6668; 

Sales,  7207,  7200. 
MarjsTille  Oas  etc.  Co.,  Sneed  v. 
Hasearel  ▼.  Hascaiel's  Execntora,  3  Cal.  App. 

50J,  86  Pae.  817-— Gifts,  6858. 
MascaiGl's  Executors,  Mascarel  t. 


[BattMncu  *r*  ta  p*CH  sod  mbjMl  natter.] 
Mason,  Emery  t. 
Mason,  Fitzhogh  t. 
Haaon  v.  Liem,  145  Cal.  514,  78  Pao.  1040. 

Sales,  4850;  Trial,  7272. 
Mason,  People  t. 
Maasengill,  Withers  t. 
Hatoer  r.  Brown,  1  Cal.  221,  52  Am.  Dee.  803. 

Appeal   and    Error,    186;    Evidence,   2002; 

Innkeepers,  2008,  2903;  Trial,  5220. 
Uattem  v.  Oanavan,  8  Cal.  App.  403,  86  Pae. 

618.— TniBtB,  7278,  7279. 
Matteson,  Archibald  Estate  t. 
Uaueson  T.  Bontheni  Padflc  Oo.,  S  CaL  App. 

318,  02  Pae.  101. — Appeal  and  Error,  6538, 

6553;    Negligence,    70S9,    7t)00;    Bailroada, 

7181;  Witnesses,  7377. 
Uattbai  T.  Eeniwdr.  146  CaL  699,  84  Pae. 

37. 
Mattbai,  MeFarland  v. 
Matzen,  Sbaeffer  v. 
Manghs,  People  v. 
Mawby,  B.  H.  Henos  Co.  r. 
Maxwell,  Ertata  of,  1  Cof.  Pro.  Dee.  186.— 

Homestead,  6878,  6877,  6878,  6870. 
Maxwell,  EsUta  ttf,  1  Cof.  Pro.  Dee.  135.— 

Courts,  6681, 
Maxwell,  Estate  of,  I  Cof.  Pro.  Dee.  145.— 

Wills,  7350,  7360,  7365. 
Maxw«U  T.  Fieano  Oltjr  B7.  Co.,  4  Cal.  App. 

745,  8ft  Pae.  367.— Carriers,  6615,  6616,  6618. 
Maxwdl,  Sanf ord  v. 
May  T,  BoraL  12  CaL  91,— Tender  and  Pnr- 

cbaser,  7293. 
Mayhall,  Darville  r. 
Mayhew,  Batata  of,  4  Cal.  App.  162,  87  Fac. 

417. — Executors   and    Administrators,    8815, 

6810;   WiUs,  7357,  736S, 
Maynaid,  EtUto  of,  6  Cof.  Pro.  Dec.  269^- 

Wills,  T330,  7340,  7346. 
Mayor  etc.  of  Fresno,  Qraham  t. 
Mayor  etc.  of  San  Jose,  UcOtnnis  v. 
UcAleer,  Ooytino  ». 
HcAnany  v.   Snporlor  Court,   150  Cal.  0,  67 

Pac.    1080.- Appeal    and    Error,    6510;    Di- 
vorce, 6747;  FrohibiUon,  7140. 
MeArtbur,  Blinn  Lumber  Co.  v. 
HcAnlay  t.  Tahoe  Ice  Oo.,  3  Cal.  App.  642, 

86  Pac.  BI2.~Appeal  and  Error,  6515,  6S27. 
McBrown  ▼.  Emerson,  50  Cal.  319. 
UcBrown  r.  Wilson,  59  Cal.  318. 
McCanent,  Spencer  v. 
McCann  t,   Beacb,   2   Cal.    32.- Depositions, 

1718. 
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[Rifamct*  an  to  p>fM  uid  nbjwt  nattra.] 
UcOartbT,  Entt*  oC,  7  CaL  App.  IBQ,  98  Pu. 

1017.— Homestead,  8878. 
HeCarthr,  Beale  ▼. 
McCsTthy,  Weill,  Fugo  ft  Co.  ▼. 
HcOtTth?  Oo.  T.  Bootlte,  S  CaL  App.  170,  88 

Pae.  175.— Attachment,  6578. 
UflCaitnej,  Bogen  t. 
MoOutr,  la  nv  1S4  CU.  684,  S8  Fae.  840.— 

ConteiDpt,  a03B,  6640;  Dlvoiee,  6747. 
UeCartf,  MntctunoT  t. 
UeCaitT',  Nelion  t. 
HcOartjr  T.  Bonttuni  Fadfle  Co.,  143  Gal.  EU, 

8£  Pae.  615.— Eminent  Domain,  6768,  6772; 

Leveee,  6970,  6971. 
UeOutT  T.  WIlMm,  8  Cal.  App.  1&4,  83  Pae. 

170.— Eleetione,  6763. 
UaCangbejr,  Finger  v. 
UcOMtfwr  ▼■  I>7»U,   IBS  Cal.   615, 

681.-^%ii«titntioual    Law,    6638; 

and  Diitribution,  0789;  Mortgages, 
HcOaal07  T.  Onlbex^   144  Cal.  £76, 

823.  —  Coantiea,     667S;      SUtntei, 

Towns,  7258. 
UoOMlaa  t.  WntTW,  4  Cal.  App.  593, 

846.- Wills,  7359,  7369. 
McQeverty,  Weber  t. 
MeClond  Biver  Lumber  Co.,  Eateh  T. 
UcCloie,  People  t. 
UeOolgaa  T.  Mnlrlaad,  8  Cal.  App.  S,  82  Fae. 

1113. — Contracts,  6043;  Exeeaton  and  Ad- 

mlnistratore,  6825;   Limitation  of  Actiona, 


93  Pae. 
Descent 
7046. 
77   Fae. 
7231; 

88  Pae. 


HcOon&all  t.  Boaid  of  Snperrlnn,  7  Cal. 
App.  385,  04  Pae.  391. — Municipal  Corpora- 
tions, 7057. 

UcOoimeU  v.  Oorou  01^  Watv  Co.,  149  Cal. 
60,  85  Pae.  926,  8  L.  B.  A.,  N.  8.,  1171.— 
Appeal  and  Error,  6558;  Contracts,  6648, 
6619;  Damages,  6725. 

UcOonndl  t.  Fox,  2  Cal.  App.  329,  88  Fae. 
259. — Appeal  and  Error,  658G;  Continuance, 
efl4L 

HcOoimick  ▼.  Springfield  Tire  «te.  Co.,  60  Cal. 
361,  S  Fae.  617.— Insurance,  2968,  2680. 

Mccormick  t.  Sutton,  78  Cal.  232,  20  Pae.  511. 

HcOowen  t.  F«w,  163  Cal.  735,  96  Fae.  893, 
21  L.  B.  A.,  N.  8.,  800.— Contracts,  6643; 
Bailroads,  7176;  Specific  Performanee,  7223. 

McCowen,  Taylor  t. 

McCoy,  Whitney  t. 

HcOr««r7  v.  Doane,  52  Cal.  263. — EJeetment, 
1865. 

UcCrMrr  T.  Eirerding,  54  CaL  168.— Judg- 
ment, 3096,  3162. 


[Bafsrraata  srs  to  pacM  uid  nUaat  Batter.] 
HcOn*  T.  KadbniT,  149  CaL  108,  84  Pae.  99?. 

Forfeitures,  6844,  7042. 
HcOa^  In  Mb  7  CaL  App.  765,  M  Pae.  110.— 

Arrest,  0565;   Habeas  Corpus,  0869;  SUt- 

ntes,  7231;  Vagrancy,  7287. 
HcOiu  T.  Jacktnan,  7  Col.  App.  703,  05  Fae. 

673.— Mechanics'  Llen«,  7021,  7024. 
MeCne,  People  t. 
HcChw  ▼.  TnnatMLd,  66  CaL  486,  6  Pae.  316.- 

B«p]«Tin,  4820. 
HeOnllr  T.  OVonnor,  114  CaL  284,  40  Fae. 

1113. 
MoDaimott,  BMat*  of,  148  CaL  43,  82  Pae. 

812.— WUls,  7348,  7351,  7352. 
McDonald  ▼.  Oallfomia  TlmtMr  Oo,  ISl  CaL 

159,  90  Pae.  548.— Venue,  7297. 
McDonald  v.  OallfomU  Timber  Co.,   2   CaL 

App.  165,  83  Fae.  172.— Dismissal  and  Non- 
suit, 6740,  6742. 
McDonald  ▼.   OallfoinU  Timber  Oo,   7   CaL 

App.   875,  94  Pae.  876.— MasUr  and   Ser- 
vant, 6997,  7001. 
McDonald,  Cochrane  ▼, 
McDonald,  Coreon  v. 
McDonftld  ▼.  Oiiawold,  4  Cal.  852. — CounUes, 

667B. 
McDonald,  Horrllcb  v. 
McDonsal,  Estata  of,  1  Cof.  Fro.  Dee.  109.— 

Executors    and   Administrators,   6766. 
McDoagal,  Estate  of,  1  Cof.  Pro.  Dec.  450.— 

Evidence,   6779,   6783;   Executors  and   Ad- 
ministrators, 6794,  6800,  6801,  6808,   6826. 

0827;  Witnesses,  7377. 
McDongal  t.  Fuller,  148  Cal.  S21,  83  Pae  701. 

Assignments  for  Benefit  of  Creditors,  6569, 

6570. 
McDongald,  EsUte  of,  146  Cal.  161,  79  Pae. 

878. — Executors   and  Administrators,   2273, 

2277,  2278. 
KcDongald  ▼.  Sontbem  Fadflc  B.  K.  Co.,  9 

Cat.  App.  236,  96  Pae.  685. — Evidence,  6778; 

Pleading,  7135. 
HcElllgott  T.  Erogh,   151   Cal.  126,  90  Pae.   ' 

S23.~Mines  and  Minerals,  7028,  7029,  703L 
McEwen  Lumber  Co.,  Muzzy  v. 
McFarUnd  t.  Hatthal,  7  Cal.  App.  599,  9S 

Pae.  176. — Appeal  and  Error,  6531;  Eject-   | 

ment,  6755,  6756. 
McFarland,  Merritt  v. 
McFarlandt   Thomas  B.,   In   Usmorlam,   154 

Cal.  807. 
UcFanl  t.  Pfankndi,  98  Ca).  400,  33  Pae.  397. 

Public  Lands,  458!»,  4638,  4613. 
McQarvin,  Cheney  v. 
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[Befanncai  u*  to  patH  ud  «ii'>j«t  luttar.] 

UcOarrl^,  Gnardlaiulilp  of,  I  Cof .  Pro.  Dee. 
SOD. — QD&Tdian  and  Wud,  6SS2,  flSSS. 


UcQebM  T.  SeUflniaa,  4  Cal.  App.  50,  87  Pu. 
£90.— Negligence,  7088,  7089;  PbyiicUlt^ 
and  Surgeons,  7129. 

UeOhan,  I^eh  t. 

MeGillUid,  Keller  y. 

KcaaUTnr  t.  Hlller,  S  Cal.  App.  1B8,  84 
Pw).  778.— Ejeetment,  87S7. 

UcOlnlvj  ▼.  Hwd7,  18  CaL  119.— Contraeti, 
6648. 

UcOinn,  E>Uta  Of,  2  Cof.  Pro.  Dee.  313.— 
Wjorde  and  Phrates,  7380. 

UcOUm,  Bttats  of,  2  Cof.  Pro.  Dee.  SIS.— 
Willi,  73S&. 

UcOlna,  BAaM  of,  S  Cof.  Pro.  Dee.  26.— 
Depcent  and  DiBtribution,  6739;  Evidence, 
6777,  6778,  6786,  6787,  8788;  Fraud,  8847, 
6848;  Husband  and  Wife,  6900,  6901,  0903; 
Parent  and  CWld,  7110;  TrUl,  7266,  7268, 
7270;  WillB,  7325,  7326,  7327,  7328,  732B, 
7330,  7331,  7334,  7335,  7336,  7337,  7338, 
7339,    7340,    7341,    7347,    7348,    7390,    73S1, 


at»  Of .  8  Cof.  Pro.  Dec.  127.— 
Appeal  and  Error,  6518,  6503. 

UeOinn,  San  Diego  Bealty  Co.  ▼. 

Ucainn  V.  WUler,  B  CkL  App.  Ill,  91  Pae. 
423. — Schools  and  School  Distiicta,  7216. 

llcOlnnia  t.  Mayor  etc.  of  San  Jose,  153  CaL 
711,  96  Pac.  367.— Mandamus,  6987,  6S91, 

McOorem,  Estate  of,  1  Cof.  Pro.  Dec.  IfiO.— 
Costs,  6673;  Becords,  71S1. 

Ilcana  T.  BomBMl,  148  Cal.  539,  83  Pac.  lOOO. 
Appeal  and  Error,  6642;  BIUb  and  Notes, 
6584,  6585,  6588,  6589,  6591;  Contraeta, 
6642,  6646,  6647,  6691. 

UeQuire,  Cit^  of  San  Buenaventura  T. 

Uelnnes,  Tait  v. 

Uclntosh,  Bryant  v, 

Uelntooh  T.  Bobb,  4  Cal.  App.  484,  88  Pac. 
917. — Dismissal  and  Nonsuit,  6741;  Land- 
lord and  Tenant,  6960;  Uines  and  Uin- 
erals,  7033. 

Hcbityn  T.  Tmrtner,  78  Cal.  449,  21  Pae.  IS. 
Mechanics'  Liens,  3620. 

UcEeiuu7  t.  Horton,  151  Cal.  711,  121  Am. 
St.  Bop.  146,  91  Pac.  698,  13  L.  B.  A.,  N. 
S.,  661. — Mandamus,  6985;  Munieipa)  Cor- 
porations, 7062,  7063. 

UcE^  T.  Snpnlor  Conr^  86  Cal.  431,  25 
Pac.  10.— Juaticei  of  the  Peace,  3256. 


[lUferusM  an  to  pi|M  and  nbjMt  matlu.I 

McEean,  Eema  v. 

UcKee  ▼.  Onimlngbam,  2  CaL  App.  684,  84 
]^ac.  260^-Appeal  and  Error,  6945,  6553; 
Contracts,  6646;  Corporations,  6667;  Hus- 
band and  Wife,  0898,  0900;  Principal  and 
Agent,  7139,  7143. 

UcKee  ▼.  Dodd,  1S2  Cal.  037, 129  Am.  St.  Bep. 
82,  93  Pae.  894,  14  L.  E.  A.,  N.  S.,  780.— 
Bills  and  Notes,  6586;  Executors  and  Ad- 
miniatratora,  6809;  Limitation  of  Actions, 
6978. 

McKee,  Kimball  t. 

UcKeebr  T.  Lot  Angeles,  125  Cal.  639,  S8  Pae. 
263. — Estappel,  6776;  Executors  and  Ad- 
ministrators, 6800,  6603. 

UcEenna,  Estate  of,  138  Cal.  439,  71  Pae.  501. 
Wills,  5636;  New  Trial,  7094. 

McEende,  Cannon  v. 

HcKeoKle  T.  HOI,  9  CaL  App.  78,  98  Pae.  SS. 
Appeal  and  Error,  0513,  0914. 

UcKeon  T.  MUlard,  47  CaL  581.— Deeds,  6732. 

McKinlej,  Jewell  t. 

UcKinnsj,  Partridge  T. 

McKown,  Spires  ▼. 

McLanghUn,  EsUte  of,  1  Cof.  Pro.  Dee.  20.—   . 
Wills,  7351. 


UcLangUln,  Estate  of,  1  Cof.  Pro.  Dec.  257.   ' 

Courts,  6081;  Wills,  7342. 
HcLaa^illn,  Estate  of,  2  Cof.  Pro.  Dee.  107. 

Executors  and  Administrators,  6S01,  0802. 
McLean  t.  Baldwin,  190  Cal.  615,  89  Pae.  429. 

Boundaries,  0594. 
McLean  v.  LlewellTn  Iron  Works,  2  Cal.  App. 

340,  83  Pae.  1082,  1085.— Appeal  and  Error, 

6523,  6628;  Nuisance,  7103. 
McLear  v.  Hapgood,  85  Cal.  555,  24  Pae.  768. 

Waters  and  Watercoorsee,  5507,  5540. 
UcLellan,  German  Sav.  A  Loan  Soe.  t. 
HcLsod  T.  Mwan,  153  Cal.  97,  94  Pac.  604.-~> 

Homestead,  6874,  0880;  Trusts,  7279. 
McMahiU,  People  t. 
HcMalion  t.  Hetdi-HBtchr  etc.  Bj.  Co.,  2  Ctl. 

App.  400,  84  Pac.  350.— Appeal  and  Error, 

6569;  BaUroads,  7182;  Trial,  7268,  7270. 
McMabon  v.  Meyei,  61  CaL  431. 
McMahOD,  Willis  v. 
McManus,  Dorris  t. 
HcManns,  Ex  parte,  191  Cal.  331,  90  Pac.  702. 

Constitutional  Law,  6631,  6632,  6036. 
HcHUlan  ▼.  Hayward,  84  Cal.  85,  24  Pae.  191. 

Appeal  and  Error,  233;  Execution,  0790. 
McMillan,   Biebards  v. 
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(BatanncM  m  ta  pic**  "*  labjMt  BAtln.] 
UeMoUeo,  HonM  ▼. 
HcHallen,  IJogan  ▼. 
MeNab  t  Bmltb,  Wiler  r. 
UeN&mara,   Preieott   t. 
McMalll  T.  BBiMjr,  SI  CkL  SOS.— TrUI,  7266. 
McN«lU  T.  sun,  e  CaL  App.  IS,  82  Pu.  1121. 

Appeal   mud   Error,  QS4S;   Bridenee,  fiTSS; 

Fraadf,  Statute  of,  6849. 
HcFbM,  Brtat*  of,  154  CaL  S8S,  »T  Pae.  878. 

Appeal  and  Error,  6509,  6618,  6S14,  6520; 

Oonatitutlonal     Law,    6686;     CoitB,    6673; 

Statutes,  7E31, 
UePherioD,  People  r. 


MoQnaan  t.  Plialaa,  4  Cal.  App.  6B5,  SB  Pae. 

1099. — Injnnetiott,  6910;  Nuiunee,  7106. 
UcBaa  T.  BUkalj,  3  Cal.  App.  171,  84  Pae. 

679.— DijoneUon,  6910;  Tieapaat,  7269. 
HcRa*  ▼.  LacknuHin,  8  Cal.  App.  241,  96  Pae. 

503.— Attaehment,  6B71;   Trover   and   Con- 

rersion,  7273. 
McTlaman,  EiUta  of,  4  Cof.  Pro.  Dec.  472.- 

Ezecuton  and  Adminiitratort,  6806. 
VbsVvj  T,  Oentnl  OalUonila  Inr.  Co.,  6  CaL 

App.  184,  91  Pae.  745. — Appeal  and  Error, 

65SS;    Damages,    6725;    Negligeuee,    7086, 

7088,    7080,    709E;    Tenancy    in    Common, 

7256;  Trial,  7267. 
MeVean,  Fitieh  ▼. 
Meana,  Sebamblin  t. 
HeUu  *  Dnwlitt  Oo.  ▼.  HlQa,  150  Cal.  ESO, 

88  Pae.  917. — Contract!,  6644;  Corporations, 

666T;  Salei,  7202,  7204;  Trial,  7261,  7264. 


[Baftmcac  an  to  ptc**  and  enl^Mt  BKtar.l 

HaiTln  T.  E.  B.  *  A.  L.  Stoaa  Co.,  7  CaL  App. 

324,  94  Pae.  389.— Appeal  and  Error,  6531. 
Ualvln  T.  E.  B.  *  A.  L.  Stima  Oa.  7  CaL  A^i. 

327,  94  Pae.  390.— Nnisanee,  7104,  7105. 
UalTln  T.  HelTin,  8  Cal.  App.  684,  97  Pae. 

696.— Deeda,  6732;  Jadgment,  6948;  Quiet- 

ing  Title,  716G;  Tnista,  72S5. 
Mma  ▼.  Laioy,  1  CaL  S16. — Jastleea  of  the 

Peaee,  3235. 
Uendocino,  Countj  of,  Connty  of  Trinity  t, 
Uoidocliio  Ooontjr  t.  Potets,  2  CaL  App.  S4, 

82  Pae.  1122.- Appeal  and  Error,  6SS0, 6521, 

6S51;    Eminent    Domain,   6766,    6768,   6769, 

6770,   6772;   Trial,   7E61. 
Hendoduo  Otmttr  v.  Fetera,  2  Cal.  App.  34, 

82  Pae.  1124. — Appeal  and  Error,  6SS7. 
Uatmer  r.  SUt«r,  148  Cal.  2S4,  83  Pae.  35.— 

Conepiraey,  6629. 
Uanad  t.  Prlmm,  6  Cal.  App.  !04,  91  Pae. 

754.— Bills  and  Notes,   6587,   6588;   Mines 

and  Minerals,  7032;  Payment,  7118;  Ven- 
dor and  Pniehaser,  72S9,  7290. 
If  ereantile  Beflning  Co.,  Union  Oil  Co.  t. 
Hercwd  Bank  ▼.  Pilco,  1S2  Cal.  697,  93  Pae. 

S66.— Appeal  and  Error,  6517;  New  Trial, 

7098,  7099,  7101. 
Uarood  Bank  t.  PrUs,  9  Cal.  App.  177,  9» 

Pae.    383.— Appeal    and   Error,    QS24,    6531, 

6532;  Banks  and  Banking,  6579;  Uoitgages, 

7044,  704B,  7046,  7047;  Pledgee,  7136. 
Meiced  Co.,  San  Joaqnin  etc.  Irr.  Co,  t. 
Hercod  Falls  Gas  etc  Oa  t.  Tniner,  S  Cnl, 

App.    720,    84   Pae.   239.— iDjnnetion,  6912;. 

Unnicipal  Corporations,  7077. 


VMk.  T.  Da  Latoor,  2  CaL  App.  261,  83  Pae. 
SOO. — Appeal  and  Error,  6549,  6554;  Jvry, 
6954;  Nuisance,  7104. 

HMk  V.  Bontkam  Oallfomia  By-  Oo,  7  Cal. 
App.  606,  95  Pae.  166.— Appeal  and  Error, 
6G2S,  6598. 

HMket  V.  Sknater,  4  Cal.  App.  E94,  ST  Pae. 
1102.— Mortgages,   703S,    7039,   7045. 

Ueekln,  Woolaeott  t. 

Heikeljobn,  Linck  t. 

Uelaodrea,  People  t. 

Mellns,  Los  Angeles  ▼, 

HeiOM  r.  Sierra  By.  Oo.,  151  Cal.  113,  91 
Pae.  G22. — Appeal  and  Error,  6522;  Dam- 
ages, 6724,  6726;  Negligenee,  7089. 

Melom  T.  SUt«,  51  CaL  649.— California,  6602. 


Marcad  Oil  Mining  Oo.  t.  Pattarson,  153  Cal. 

624,  96  Pae.  90.— Mines  and  Minerals,  7028, 

7033. 
Hsredlth  T.  Santa  Olara  Hln.  Assn.,  56  Cal. 

178.— Judgment,  3183,  3194;  Pleading,  7135. 
Merickel,  Kennedy  t. 
Uetidlan  OU  Oo.  v.  Donhain,  5  Cal.  App.  367, 

90  Pae.  469. — Appeal  and  Error,  6534;  Eri- 

dence,    6782;    Specific    Performanee,    7220, 

7222,  7226,  7227;  Witneasea,  7374. 
Hflrklay  ▼.  WUlUau,  3  Cal.  App.  268,  84  Pae. 

1019.— Officers,  7108,  7109;  BUtnte^  7233. 
Uerle,  Ackerman  t. 
Merrell,  Kobinson  t. 
Merrill,  Pieree  ▼. 
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FRefennee*  an  to  vtfw  and  mbjaat  matUr.) 
ITeirUl  V.  Teuyek,  49   Cal.  71^-Appeal  and 

Error,  6532. 
UenUl   T.   Wlllluu,   03   C«l.   70.— Principal 

and  Agent,  7143. 
U«iTin  T.  McFactand.  4   Cal.  App.  890,   ftS 

Pac.    369. — ^Municipal    Oorporationa,    7065, 

7066,  7078. 
Hemtt  T.  Tiliilt7  Oonntr,  8  CaL  App.  IBS, 

64  Pae.  675.— Eri  denes,  6777. 
Menitt  Fruit  Co.,  California  Packers  Co.  y. 
Uesmer,  BoBe  v. 
Massei  v.  Hlbeinla  flav,  stc  Bodetf,  149  Cal. 

1&2, 64  Pae.  S3S. — Adverse  PosseBsion,  6SO0; 

Specific  Performance,  7225,  7226,  722(1. 
Matropolitan  Life  Ina,  Co.,  Cayford  t. 
Metropolitan  Life  Ina.  Co.,  Iveraon  t. 
Mexican,  Colorado  etc.  Co.,  Tapscott  r, 
Ueyei  t.  Olty  h  Oonaty  of  San  Fianclsco,  150 

Cal.    131,    88    Faa.    722.— Mandamos,    6B90; 

Municipal  Corporations,  7079,  7081,  7082, 
Hayei  y.  Lordal,  e  Cal.  App.  36S,  92  Pac.  328. 

Billa  and  Notes,  6590,  6592i   Partueiihip, 

7113;  Trial,  726$. 
Meyer,  McHahon  ▼. 
MeTCT  T.  O■B0DIk^  150  Cat  177,  88  Pae.  700. 

EzecHtora  and  Adminiatratora,  6825,  0826; 

QnietiDg  Title,  7166,  7171. 
Meyer,  People  v. 
Majn  T.  San  Diego,  lEl  CaL  113,  S3  Pae. 

1128. — Judgment,  3060. 
Meyer,  Dpton  t. 
Hererfacats  t.  Paxton,  7  Cal.  App.  237,  94  Pae. 

78.- Pledgee,  7138. 
HsTon,  Bz  parte,  7  CaL  App.  528. — Habeas 

Corpus,  6867;  Municipal  Corporation!,  7071. 
Meyen,  People  y. 
Meyers,  Poheim  t. 
Uiebael,  Quist  v. 
Michael,  Shanks  A  Marcli  v. 
Mlddlecoll  T.  Superior  Oonrt,  149  Cal.  94,  64 

Pae.    764. — Executors    and    Administrators, 

6826;  Mandamus,  6985. 
lIleU^  Eatate  ef,  3  Cof.  Pro.  Dee.  99.— Wills, 

7360. 
Hike),  Ewbank  t. 
Miles,  People  v. 
Millard,  McEeoa  t. 
Millar  ▼.  Atealiamsoii,  9  Cal.  396,  99  Pac.  634. 

Appeal  and  Error,  6549;  Assumpsit,  6570, 

6571. 
HlUet  ▼.  American  Central  Ins.  Co.,  E  Cal. 

App.  271,  83  Pae.  289. — Appeal  and  Error, 

8508,  6540;  New  Trial,  709B,  7100. 
Miller,  California  Title  Ins.  etc.  Co.  v. 
HlUer  T.  Oaillsle,  127  CaL  331,  59  Pac.  lllS. 
Oai.  Digttt — tee 


[Bafaranua  an  le  parol  and  sabjMt  natter.] 
HUler  7.  OonatT  of  Eem,   150  CaL  797,  90 

Pac.  119.— Taiation,  7843,  7244,  7245. 
limer  T.  Engle,  S  Cal.  App.  325,  86  Pac.  199. 

Pablic  Landa,  7160,   7161,   7162. 
UUler,  Bz  parte,  89  CaL  41,  26  Pae.  680.— 

Habeas  Corpus,  2604. 
UlQer  V.  Flreinftn*a  Fmtd  Ina.  Oo.,  6  CaL  App. 

395,   02   Pae.   332.— Insurance,   6925,  6526; 

Trial,  7268. 
umar   T.   Folton,   47    CaL   140.— Ejectment, 

6766. 
Miller,  Grand  Lodge  A.  O.  U.  W.  t. 
inner  T.  Ortfdth,  4  Cal.  App.  841,  88  Pae. 

885.- Appeal  and  Error,  0636. 
Ulller  T.  HlgUand  Ditcb  Co,  87  Cal.  480,  28 

Am.  St.  Bep.  294,  25  Pac.  950.— Injunction, 

8881;    Parties,   4234;    Torts^    5185;    WaUr* 

and  Waterconrsee,  £566. 
Miller,  Kevane  ▼. 
Miller,  Kingsley  t. 
Miller,  McOilliTray  r, 
Ulller  ▼.  Qneen  Ins.  Oo.,  2  Cal.  App.  867,  88 

Pac.  287.— New  Trial,  7101. 
Miller,  San  Francisco  Commercial  Agency  ▼. 
Miner  T.  SeeU^  8  Cal.  App.  844,  97  Pac.  73. 

Appeal  and  Error,  6589,  0S41,  0542;  New 

Trial,  7096. 
MiUer,  Sharp  t. 
MUler,   Simpson   t. 
Miller,  Sute  v. 
HOler  ▼.  Taylor,  45  Cal.  819.- Pnblle  Landi^ 

7169. 
Miller  A  Lux,  Baldwin  t. 
Miller  ft  Lax,  De  Long  y, 
HUler  4  Lnz  v.  Eera  Ooimty  «tc  Oo.,  1S4 

Cal.  785,  99  Pae.  179.— Estoppel,  6778;  In- 

jnnction,  6918;  Licenses,  6977, 
Milliken,  Hale  Bros.  t. 
MlUfl  T.  Fletcher,  100  Cal.  148,  S4  Pae.  037.— 

Ejectment,  6758. 
Mins,  Mebius  ft  Dresoher  Co.  t. 
muaap  T.  Balfour,  154  Cal.  303,  97  Pae.  668. 

Municipal  Corporations,  7069,  7070;  Plead- 
ing, 7180. 
MiUs  I^and  etc  Co.,  Elehelberger  v. 
Mllttmore  t.  Mofdgar  Broa.  Lnmber  Co.,  160 

Cal.   700,   90  Pae,   114.— Mechanics'   Liens, 

7019. 
MUton  V.  Eeysar,  58  Cal.  328. 
Milton,  People  v. 
UUwankee  Mechanics'  Bu.  Oo.  ▼.  Wanen,  ISO 

Cal.   3(0,  89  Pac.   93.— Appeal   and  Error, 

0532;  lumrance,  0919. 
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[BataMSflM  v«  to  p«im  and  nbjMt  B«tt«r.| 
WiMr  T.  Bicker,  5  Cal.  App.  4S1,  90  Fae.  718. 

AppMl  and  Enor,  6560;  Partnanhip,  711S; 

Pleading,  71S1. 
Uinnla,  DTeabsek  t. 
lUnor  T.  EiddK,  t3  Cal.  £».— EleeUoni,  1911, 

1914,  1915. 
HiiM,  PhiUipa  y. 
Misionri  Paeiflc  Bj.  Co.,  Wood,  Curtia  ft  Co., 

Hltan  ▼.  Boddao,  149  CaL  1,  64  Pae.  145,  6 

li.  B.  A.,  N.  a,  279^Appeal  and  Enoi, 

0550;  Moitgrnges,  T046,  7052,  7053;  Partlea, 

7111;   Pleading,  7127;  galea,  7206;  Tnuta, 

7282,  72S6. 
Ultdial  V.  Qnj,  8  Cal.  App.  423,  97  Fae.  160. 

Appeal  and  Error,  6514;  CaneellatiOB  of  In* 

strumenti,  6611;  Eqnity,  6778;  Tendar  and 

Piuehaaer,  7290. 
Uitehell,  Anaheim  O,  F.  Hall  Atan.  t, 
Hltcliall  V,  OallfernU  ato.  S.  S.  Co.,  164  CaL 

731,  99  Pae.  202.— Appeal  and  Enor,  66U; 

StatateB,  7234. 
Mitehell,  People  ▼, 
Hitcbell,  Waltera  ▼. 
MitdieU,  Wbitaker  r. 
Ulx  V.  Bdotlu,  54  Cal.  66»v—Coiti,  6674. 
lUxer  T.  Hlxer,  2  Cal.  App.  227,  83  Fae.  273. 

Intereat,  6931;  Mastei  and  Servant,  6996; 

Setoff  and  Connterelaim,  7218. 
H.  E.  *  T.  OU  Co.,  Baiaeb  y. 
Uodern  Woodmen  of  Amariea,  Bnrke  ▼. 
Uodeito  Irrigation  Co.,  Weatem  Union  TeL 

Co.  V. 
Hoffltt,  Estate  of,  153  Cal.  3E9,  S5  Pae.  6S3, 

1025,   20    L.    E.    A.,   N,    8.,    E07.— CoEBtitn- 

tionol  Law,  6633;  Husband  and  Wife,  6B03j 

Statutes,   7234;   Taxation,   7264. 
Hoffitt  T.  Jordan,  127  Cal.  628,  60  Fae.  175.-^ 

StipalatioDt,  604S. 
Moganaeo,  Ex  pacU,  151  Cal.  517,  91  Pae.  334. 

Coita,  6680. 
Hftgenaon,  Ex  parte,  S  Cal.  App.  596,  91  Pae. 

S34. — ^Habeas    Corpua,    6869;    Intoxicating 

Liqaora,  6933;  Uonielpal  Corporations,  7075; 

Statutes,  7232. 
Hokaltunue   Canal  U.  Co.  t.   WoodbnrTi   10 

Cal.  185.— Appeal  and  Error,  207,  215. 
Hokelnmne  Canal  U.  Co.    v.  Woodbury,   10 

Cal.  187. — Appeal  and  Error,  6520. 
Uolera,  Martin  v. 
Uonahan,  Fox  t. 
Uonaban,  People  t. 
Honckroa  Von  Tetsera,  Ex  parte,  7  Cal.  App. 

136,  93  Pae.  1036.— Habeas  Corpns,  6870. 


[S«(sraDCM  are  to  pae**  w^  tnljsal  laattcr.) 
Uondran  y.  Oonx,   51   CaL   ISL^odgment, 

6942;  Trial,  7278. 
UoDO,  County  of,  v.  Depanll. 
Hon  real,  People  t, 
Monroe,  Baird  v. 
Uonroe,  Hickinbotham  v, 
Uonioe,  Swem  t. 
Host  Blanc  O.  H.  Co.  ▼.  Dabonr,  61  CaL  304. 

Mines  and  Uinerals,  3653. 
Hontedto  Tailor  Wates  Co.  ▼.  Otty  of  Sasta 

Barbara,  151  CaL  377,  90  Fae.  935.— Waters 

mni   Watereoursea,    7302,    7803,    7305. 
Montgomorr  v.  De  Picot,  153  CaL  509,  126 

Am.  St.  Bep.  84,  96  Pae.  305.— Specific  Per- 

fonnanee,  7224. 
Hontgomerr,  Bttato  of,  60  CaL  648. — Ezeen- 

tors  and  Administratora,  2257. 
Montgomery,  Mann  r. 
Uontgomorr  v.  Tbomson,  152  CaL  319,  98  Pae. 

866.— Bales,  7205. 
Montgomerr,  WilUama  t, 
Uontgameir  '  Hnllln  Lnmber  Oo.  t.  Scbmtdt, 

151  Cal.  436. 
Uontijo,  Los  Angeles  B7.  Co.  t. 
M<nti]o  ▼.  Sberer  *  Oo.,  5  Cal.  App.  736,  91 

Pae.    261.— Judgment,   6941,    6942. 
HonUJo  T,  Bobert  aherar  ft  Co.,  6  CaL  App. 

558,  91  Fae.  261.— Forcible  Entij  and  De- 
tainer, 6843,  6844. 
Uoodjr,  Moore  v. 
Uoodr  V.  Fatrano,  4  Cal.  App.  411,  88  Pae. 

380.- Evidence,    6778;    Salea,    7211;    Trial, 

7271;   Witneues,  7380. 
Mooney,  Bsahore  t. 
Uooner  ▼■  Board  of  Bapervtson,  2  Cal.  App. 

65,  83  Pae,  165. — Certiorari,  6628;  Sehoota 

and  Sebool  Districts,  7215,  7216. 
Uoore,  Bymei  v. 
Moore,  Chapman  v, 
Uoore,  Estate  of,  57  Cal.  446. — Bxeeotora  and 

Administrators,  £260. 
Moon  T.  Oonld,  151  Cal.  723,  91  Pae.  616.—    ^ 

Bills    and    Notes,    6586;    Mortgages,    7038.     : 

7041,   7047,   7052;    Powers,   T138;   Principal 

and  Agent,  7113. 
Uoore,  In  re,  72  Cal.  359,  13  Pao.  885.— At- 

torner  and  Client,  599. 
Uoore,  In  le,  86  CaL  58,  24  Pae.  816. — ^Appeal 

and  Error,  141. 
Moore,  Eerr  t. 
Uoore  ▼.  Uoodr,  88  CaL  273,  26  Fae.  109.— 

Appeal  and  Error,  6558. 
Uoore  T.  Boff,  13  CaL  489. 
Uoore,  Younger  r. 
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ata  of,  Q  Cof.  Pro.  Dee.  440.— 
Ezeenton  and  Adminiatraton,  67  »e,  6797. 

Hoiao  y.  OudanMTor,  82  Cti.  06,  23  Pao.  6.— 
Executor!  and  Adminiatiatoii,  2276. 

Uoran,  UeLeod  ▼. 

Hoian  T.  Bo6a,  79  CaL  549,  81  Fao.  958.— Em- 
inent Domain,  1B58. 

More,  Chnrehill  Y. 


Honing  T.  Wabn,  B   CaL  App.  14,  84  Fae. 

220.— Contraote,  6841,  6644,  66*5. 
Uoronliant  T.  BtU,  68  Cal.  336. — Appeal  and 

BrroT,  65  SG. 
Moretti,  Neumann  t. 
UOTgaa  T.  Coimtr  of  San  Diego,  3  Cal.  App. 

454,  S6  Pac.  720. — Appeal  and  Error,  6507, 

6525;   Coronere,  6654;   Courts,  6680. 
Morgan  ▼.  Sonthem  Pae,  Co.,  95  Cal.  610,  29 

Am.  St.  Bep.  143,  30  Pae.  603,  17  L.  B.  A. 

71.— Deatli,  1645,  1648,  1651. 
Uorino,  People  v. 
Morie^,  People  t. 
Monla  T.  Beklna  Tan  4  Storage  Oo.,  6  Cal. 

App.    429,    92    Pac.    SOS.— Cariieii,    6614; 

Trial,  7272. 
Morris,  Ounrell  T. 
Morris,  Harris  t. 
Morris,  Luonnn  ▼. 
Morris,  People  r, 
Morriaaer,  Keating  v. 
Morrison,  Hubbell  Oil  Co.  r. 
Morrow,  Neale  v, 
Morae,  Beckett  ▼. 
Uorse  ▼.  Steele,  149  Cal.  303,  86  Pae.  693.— 

Sxeeuton  and  Administratort,  6810. 
Morton  t.  Morton,  148  Cal.  142,  82  Pae.  664. 

1  L.   B.  A.,  H.  8.,  660.— Trademarks  and 

Trade   Names,  7858. 
Moses,  White  v. 
Moss  T.  ;Taek,   151  Cal.  190,  90  Pae.  C52.— 

Fraudolent   Conveyances,   6854. 
Monltri*  T.  WriKht,  154  Cal.  520,  98  Pac.  257. 

Subrogation,  723B;  TmatB,  7276,  7277,  7281, 

7283;  Witnesses,  7373. 
Mozey,  anardlanahlp  of,  2  Cof.  Pro.  Dee.  363. 

Frand,    6847,    684S;    InEsne    Persona,    6914, 

6915,  6B16;  Marriage,  6992,  6993. 
M<nle7,  Bstato  of,  5   Cof.   Pro.  Dec.  434.— 

Executors   and  Admin istra tore,   6804. 
Moyla  T.  Landeta,  75  Cal.  595,  17  Fae.  696. 

Appeal   and  Error,  6514. 
Mueller,  Greenwalt  t. 


(Batwracn  an  to  p>|M  ud  nUtol  BttUi.] 

Mngf  ord  V.  Atlantic  ate.  Oo.,  7  CaL  App.  672, 

95   Pae.    674.— Master   and   Serran^   6999, 

7003,  7008. 
Unir,  Bewick  t. 
Mnlr  T.  Hamilton,  152  Cal.  684,  93  Pae.  857. 

Bills  and  Notes,  6691;  Cancellation  of  In- 

BtrumeDts,  6605. 
Mnir,  Bobinson  v. 
Mnir,  Tracy  y, 
Mntiland,  UeColgan  y. 
Mnlbeirr  y.  O^taa,  4  Cal.  App.  8SS,  88  Pac 

367. — Monieipal   Corporationi,    7066,   7007, 

7069. 
Moloahy,  Johuton  y. 
Hnllark7  y.  Toung,  9  Cal.  App.  686,  100  Pae. 

709.— Contracts,  6641,  6651;  Pleading,  7131; 

Vendor  and  Parchaser,  7289, 
Mnllen,  People  t. 
Hnllenaiy  y.  Burton,  8  Cal.  App.  263,  84  Pae. 

159.— Evidence,  6778,  6779,  6784;  Interest, 

6931;  Limitation  of  Aetions,  6983. 
Mullenary,  Bnrton  y. 
Mulroy,  Davej  v. 


87   Cal.   520,   25   Pae. 

I061.--Unnieipal  Corporationi,  7063. 
Mnnger'B  Latmdry  Oo.  y.  *"""|  8  Cal.  App. 

448,  97  Pac.  95.— Appeal  and  Error,  6506. 
Mnravky,  Lofstadt  t. 
Unrdock  y.  Clarke,  73  Cal.  25,  14  Pac.  3S5.— 

Appeal  and  Error,  808. 
Hnrpby  y.  Sontbeni  Pacific  Oo.,  2  Cal.  App. 

875,  83  Pac.  299.— Carrier*,  6618. 
UnrpHy  y,  Bantal,  6  Cal.  App.  215,  91  Pac. 

SOS.— Prohibition,  7149,  7151. 
Mnrphy  y.  Board  of  Police  etc.  Oonunrs.,  2 

Cal.  App.  468,  83  Pac.  577.— Evidence,  6779; 

Witnesses,  7373. 
Mnipby  Y.  Bondsbn,  S  Cal.  App.  249,  83  Pac 

276.— Mandamus,  6B8S;  SUtutes,  7231. 
Mnrphy,  Elizalde  v. 
MupbT,  Estate  of,   1   Cof.   Pro.   Dec.   12.— 

Exeentors  and  Administrators,  6628,  6829, 

6831;  Fixtures,  6842. 
Htnphy,  Sx  paito,  8  Cal.  App.  440,  97  Pae. 

199.— Constitutional    Law,    6635;     Habeas 

Corpus,  6867;  Municipal  Corporations,  7072, 

7075;  Nuisance,  7105. 
Mnipliy,   OnaTdianBhlp  of,   8   Cof.   Pro.   Dec. 

103. — Guardian  and  Ward,  6863. 
Mnipliy,  Oaardijuubip  of,   1   Cof.   Pro.  Dee. 

107. — Gnardian  and  Ward,  6860. 
Murphy,  Jenner  y. 
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BCniplty,  lI»tt«T  of,  154  Ckl.  IflS,  97  Fae.  1S8. 

Habeas  Corpus,  68A8. 
HiLfpliy  T.  StrtliBft  S  Cal.  App.  702,  97  Pae. 

672.— Appeal  and  Error,  6S23,  6525,  6535; 

Limitation    of    Action*,    €982;     Pleading, 

T126;  Salel,  7211,  7213;  SUpulations,  T23S; 

Trial,  7273. 
Hniphy  T.  VdIm  Tntst  Co.,  5  Cal.  App.  146, 

S9  Fae.  988.— Tnuta,  7280. 
Uorphy,  Watbi  ▼. 
Mtin^  T.  Uaw^Tn  Inn  Worki  Oo.,  4  Cal. 

App.   41,   87   Pae.   202. — NegUgenee,   7069; 

Trial,  7266;  Wjtneuef,  7378. 
Hndwt  ▼.  Fer,  6  Cal.  App.  77,  91  Pae.  534.— 

AMignmenta,     6568;      Chattel     Mortgages, 


140   Cal.   197,   78 

Pae.  824.— Divoiee,  1783;  Trial,  5270. 
MnMAlmui  T.  HiuiMBun,  3  Cal.  App.  30,  84 

Fae.  217.— Appeal  and  Error,  6511. 
Hntdunor  ▼.  McOutr,  149  Cal.  603,  87  Pae. 

85.— Hioea  and  Uinerala,  7028,  7089,  7032; 

Wltoeases,  7S76. 
Uotnal  LU«  Ina.  Co.,  Sebaadt  ▼. 


IBalanness  an  to  p>cM  and  nbjast  mattsr.] 

Mntnal  Seierve  etc.  Aasn.,  8etiimer«i  t, 

Untnal   Savin  gi  Bank,   Oalvin    v, 

Untnal  Sav.  Bank,  BobinHn  t. 

Hnzty  y.  McSwm  Lnmbw  Co.,  154  Gal.  085, 
es  Pae.  1062. — Appeal  and  Enor,  6S21. 

Uyer,  Willianu  v. 

Mjm  T.  Oi^  of  OcmbbU^  7  Cal.  App.  87, 
08  Pae.  686.— Appeal  and  Error,  6551;  Dedi- 
cation, 6729,  6730;  Deeda,  6731;  Qnieting 
TiUe,  7169. 


Kjtn  T.  Holton,  9  Cal.  App.  114,  98  Pae.  197. 

Appeal    and    Error,    6530,    0537;    Brokers, 

6508,  6599;  Pleading,  7131. 
Mjert,  Keif er  r. 
Uyen  T.  KeiiTon,  7  Cal.  App.  112,  93  Pae. 

888. — DedieatioQ,    6730;    Easementi,    67S2j 

Qnieting  Title,  7168,  7170. 
Ujera,  Ladd  t. 
Mjen,  fiauBome  r. 
Myitis,  In  re,  2  Cal.  App.  383,  84  Pae.  335.— 

Habeas  Corptu,  6866;  Bebberr,  7200. 
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H»pa  Stftt*  Hospltta  V.  Oonnty  ol  SoUdo,  4 

CaI.  App.  510,  S8  Pac,  501.— Coorti,  0660. 
Nftptt  Stat*  Hospital  t.  Dbho.  153  Cal.  898, 

90  Pac  355,  IS  L.  B.  A.,  K.  8.,  643.— Con* 

ititutional    Law,    66S1;    Inaane    Penoiu, 

6910,  0917. 
Napoli,  People  r. 
Nairaes,  la  i«,  C  Cal.  App.  103,  89  Pac.  SS7. 

Habeas  Corpoe,  6867. 
NMh  y.  BosertMl,  7  CaL  App.  601,  S4  Pae. 

850. — Appeal    and    Error,    0043;    Corpora- 
tions, 6065;  Fiand,  0847,  0848. 
Natltmal  Bank  v.  Lm  Angelas  etc,  Co.,  2  CaL 

App.    659,   84    Pac.    406,   468. — Appeal    and 

Error,  0529;  ConrU,  6682;  Judgment,  6952, 

0953. 
National  Bank  of  Oommercs  v,  Bchliin,  8  Cal. 

App.   096,   80   Pae.  981.— Bills   and   Notes, 

«58e,  0590,  0591;  Evidence,  0781. 
National  C.  Hfg.  Oo.  t.  Sas  I>l«g«  0.  Oo.,  fl 

Cal.  App.  Ill,  98  Pao.  64.— Linutation  wl 

Actions,  OBSl,  698S. 
National  Gold  Bank,  People  v. 
National  Parafllii  Oil  Oo.  ▼.  Obappellet,  4  Cal. 

App.  SOS,  88  Pac.  506.— Corporations,  6058, 

0659. 
Neal  T.   Byen,   45   Cal.   834.— Equity,   6773; 

Judgment,  0946. 
Neala  t.  Mmtow,  150  CaL  414,  88  Pae.  81S.— 

InsuTance,  0927,  6928. 
Neale,  San  Diego  Land  and  Town  Co.  t. 
Neal,  Scliallert-QHnahl  L.  Co.  r. 
Nesdliam  t.  Chandler,  8  Cal.  App.  124,  96  Pae. 

825.— Appeal  and   Error,  6537,  0546;   Con- 

traeU,  6642,  6650,  66S3. 
Neely,  Lanigan  v, 
Neiman,  Pepper  t. 
Nellsi  T.  HacFailand,  9  Cat   App.   S34,  00 

Pae.  980.— Insurance,  6919,  6920. 
Nelson,   Estate  of,  3  Cof.   Fro.  Dee.   442.— 

"WillB,  7357,  7306. 
Nelson  v.  McOartr,  5  CaL  App.  773,  01  Pao. 

400.— Negligence,  7093. 
Nelson  t.  Nelson,  0  Cal.  430.— Limitation  of 

Aetioua,  0978. 
Nelson  v.  Nelson,  153  CaL  204,  94  Pac.  880. 

Appeal  and  Error,  0505. 
Nelsom  t.  Nelson,  7  Cal.  App.  76,  93  Pae.  899. 

Divorce,  6745. 


[lUlaiuiaM  are  la  pafw  and  inbieel  nwttar.) 
Nemo  T.  FazTlngton,  7  Cal.  App.  443,  94  Pee. 

S74,    877.— Appeal    and    Error,    0511,    6533; 

Judgment,  0951;  Quieting  TiUe,  7108,  7170, 

7173. 
Nerlo  ▼.   MaestretU,   1C4   CaL  S80,  98  Pae. 

860.— Nuisance,  710S. 
Neebitt,  Mielioldsou  ▼. 
NBumann  v.  UotvtU,  140  Cal.  81,  TO  Pae.  512. 

Appeal  and  Error,  158;  Injunction,  2888. 
Nenstadt,  Estate  of,   1  Cof.  Pro.  Dee.  95. — 

Executors  and  Administrators,  0820. 
Nsvadk  National  Bank  ▼.  Board  of  Snpez- 
'   TlBors,  5  Cal.  App.  638,  91  Pae.  122.- Man- 
damus,   6980,    6991;    Waters    and    Water- 
courses, 7322,  7324. 
Nevada  Sonthem  B.  B.  Co.,  Waodbury  v. 
Neres  ▼.  Oosta,  E  Cal.  App.  Ill,  89  Pac.  860. 

Appeal    and    Error,    6534;     Arrest,    0564; 

False     Imprisonment,     0839,     6838,   6839, 

0840. 
Nevilla,  Quin  r. 
Nevin,  Sumner  t, 
Newberry,  Cheney  ▼. 
Newell  T.  BtUI.  2  Cal.  App.  61,  83  Pae.  76.— 

Mechanics'  Liens,  7012,  7021,  7082,  7024. 
NemU  T.  Denting,  194  Cal.  188. 
NeweU,  In  ra,  2  Cal.  App.  767,  84  Pac.  226.— 

Ifanicipal  Corporations,  T0T2,  7073. 
New  England  ft  CoaUnga  Oil  Oo.  v.  Oongdon, 

152    Cal.    211,    92    Pae.    180.— Uines    snd 

Minerals,  7030,  7031. 
New  Liverpool  Salt  Oo.  t.  Western  Salt  Co., 

161  Cal.  479,  91  Pac.  152.— Contracts,  0644; 

Beplevin,  7198;  Sales,  7202,  7203,  7207. 
New  Liverpool  Salt  Co.,  Los  Angeles  etc.  B. 

E.  Co.  T. 
Newlove,  Orena  t, 
Newman,  Pliilbrook  t, 
Newmark  A  Edwards,  Joyce  t, 
Newport  ▼.  Temescal  Water  Co.,  149  Cal.  531, 

87    Pac.    378.— Waters    and    Watercourses, 

7309. 
Newsom  ▼.  Woollacott,  5  Cal.  App,   722,  91 

Pac.  347. — Contracts,  0652,  0053. 
New  Standard  etc.  Co.,  Young  t. 
Newton  ▼.  United  ElecMc  etc  Oo.,   3   Cal. 

App.  701,  86  Pac.  901. — Appeal  and  Error, 

6635,  6S39. 
Nicholas^  Wickersham  Banking  Co.  v. 
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NlcboldMn  T.  NMbltt,  4   Cal.  App.  S85,  88 
P&e.    lis. — Execution ,    67fKli    Homeate&d, 
6S7G;  Judgment,  6952. 

Nicholson  T.Anbom  OoM  ICls.  etc  Oth,  6  Cftl. 

App.  S47,  63  Pse.  651.— Putnenhip,  7119. 
NictiolBon,  Cuaia  r. 
NIcbolsoB  F»Tlnc  Oo.  T.  Tv,  39  CaL  690.— 

Uunieipftl  Corporatiou,  8991. 
Niek«l,  People  v. 

Nfekel«  t  Brown  Broi.,  Bolmuii  ▼, 
NieoU,  County  of  Sotter  t, 
Nlctaok  V.  Dimplir,  53S  Cal.  694. 
Nlgro,  EflUte  of,  149  Cal.  T02,  87  P«o.  884.— 

Ezecutarg  and  AdminittratoTs,  6810. 
KUea  ▼.  OMizalat,  192  Cal.  SO,  92  Pas.  74.— 

Appeal  and  Ettot,  6513,  6514,  6516,  69S3. 
NUbod  t.  S«m«nt,  153  Cal.  524,  1£6  Am.  St. 

Bep.  91,  96  Pac.  SIS.— Enaband  and  Wife, 

6900,  6901,  6902,  6903. 
Nlnu  T.  Onnnlogham,  8  Cal.  App.  250,  96  Pae. 

785. — Phjaieiau  and  SnTgeona,  7125. 
Ning  Yang  Ben.  Assn.,  EeU;  v. 
mabn  ▼.  OUo  Mln.  Co.,  8  CaL  App.  436,  83 

Pac.  1077. — Appearance,  6563;  Attachment, 

6572;  Faitles,  7111. 
NialilElan  r.  OUilicdm,  2  Cal.  App.  496,  84  Pa«. 

313. — Appeal   and   Error,   6541;   Contraeta, 

6649;   Trial,  7868. 
Nixon  T.  Ooodvln,  3  Cal.  App.  358,  39  Pae. 

169. — Appeal    and    Error,    6550,    6551;    Cor- 

porationa,    6669;    Eridenee,    6779;    Fraudu> 

lent  Converancea,  6851,  6852,  6853;   Trial, 

7264. 

Noah,  Estat*  of,  9  Cof.  Pro.  Dec.  877.— Ex- 
ecatora  and  Adminiatratora,  6607,  6808; 
Homestead,  6873,  6876,  6877,  6878,  6879; 
Hnaband  and  Wife,  6903. 

No»l^  In  M,  73  Cal.  683,  B  Am.  St.  Sep.  829, 
15  Pac.  287. — Executors  and  Adminiatra- 
tora, 2260. 

NoUe  T.  Leacnsd,  153  Cal.  £45,  94  Pao.  1047. 

CaDGellatioD   of  Instramenti,   6607;    Gifts, 

6858;  TruBta,  7375,  7376. 
Nobles  r.  Hntton,  7  Cal.  App.  14,  93  Pac.  289. 

Cancellation    of    Inatrumenta,    6604,    6610, 

6612;   Qifta,  6857. 
Noee,  Peek  v, 
Noel  T.  Smith,  2  <^.  App.  198,  83  Pac.  167.— 

Appeal    and    Error,   6529,   6561;    Contempt, 

6640;  Mandamua,  6991. 


[lUtBTmoM  an  (a  psfw  and  inbjeet  Buttsr.I 
Nofxigar  Brotherf  Lmnber  Oo.  ▼.  Bnt^  154 

Cal.  138. 
Kofsiger  Broa.  Lumber  Co.,  Uiltimore  v. 
Nofzlcat  Bm.  Lumbar  Oo.  t.  Shafet,  2  CaL 
App.  S19,  83  Pac  £84.— Mechanics'  Liens, 
7018. 
Nolan  ▼.  Fidelity  and  Deposit  Co.,  i  Cat.  App. 
1,   82   Pac   1119.— JDBtices  of   the  Peace, 
6959;  Pleading,  713S. 
Nolan,  Macksl  v. 
Nolan,  StimsoQ  Mill  Co.  t. 
Noll,  Sherbonrae  t. 

Non-ieflUabla  BotOa  Oo.  t.  Bobertmn,  8  CaL 
App.   103,  96   Pac  324.— Bills  and  Notes, 
«9e3;  Trial,  7265. 
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Cancellation    of    Instnunenta,    6606,    6609, 
6613;   Specific  Performance,   7324;   Vendor 
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Wills,  7348. 
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OlHD  T.  I«VT,  8  Cal.  487,  97  Pae.  76.— Negli- 
gence, 7087,  7089. 

Olson  T.  Son  Francisco,  148  Cal.  80,  113  Am. 
St.  Bep.  191,  82  Pae.  850,  2  L.  B.  A.,  N.  S., 
197.— Taxation,  7241,  7242. 
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Trial,  70B5. 
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O'Bourke,  Meyer  t. 
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eentors  and  Administrators,  6817. 

Osbom,  Carter  v. 

Osbom,  Congregational  Chorch  Building  So- 
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Osceola  Mines  Gold  Min.  Co.,  Greene  t. 
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Ostrom  T.  De  Too,  4  Cal.  App.  326,  87  Pae. 
611. — Appeal  and  Error,  6554;  Equity, 
6773;  Specifle  Performance,  7227. 

O'SnlllTBn  T.  GrUBtli,  153  Cal.  502,  96  Pac. 
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chises, 6846,  6847;  Street  Bailroads,  723S. 

OUs  ▼.  Snperler  Oonit,  148  Cal.  129,  83  Pac 
853.— Contempt,  6G39,  6640. 
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Pacific  Bank,  Ephraini  r. 
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Pacific  Coast  Steamship  Co.,  Fowden  t. 
Pacific  Coast  8.  S.  Co.,  Waldeek  &  Co.  v, 
Paeifle  Electric  By.  Co.,  Bohn  v. 
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1S3   Cal.   106,   S4   Pae.  6S3.— Specific  Fei- 

fonnance,  7221,  7222. 
Paeifle  Electric  By.  Co.,  Dalton  t. 
Pacific  Electric  Rj.  Co.,  Hamlin  ▼. 
Pacific  IroproTement  Co.,  Davis  v. 
Pacific  Lumber  Co.,  Qiacomini  t. 
Pacific  Lumber  Co.,  Herspeigar  ▼. 
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92  Pac.  651.— Appeal  and  Error,  0513;  Ue- 

ebanicB'  Liens,  7023,  7026. 
Pacific  Mat.  L.  Ins.  Oo.  V.  Edgar,  132  Cal. 

197,  ei  Pac.  260. — Appeal  and  Error,  6S19, 

6527. 
Pacific  M.  L.  Ins.  Co.,  Simpson  t. 
Pacific  Ofstei  Co.,  Darby  etc.  Co.  t. 
Pacific  PaTlng  Oo.  y.  ItlgglnB,  4  Cal.  App.  240, 

87  Pac.  415. — Uanicipal  Corporations,  7067, 

7072;     New    Trial,    7095,    7101;    Pleading, 

7135. 
Pacific  Paving  Oo.  t.  Vliellcb,  2  Cal.  App. 

S15,  S3  Pac.  459.— Stipulations,  7231;  Trial, 

7272. 
Pacific  Portland  Cement  Co.,  Flyer  t. 
Pacific    States    Life    Assnrauce    Co.,    Eng- 

wieht  T. 
Pacific  States  Mercantile  Co.,  Hobson  ▼. 
Padflc  Vinegar  ft  PlckU  Works  t.  Sniltb,  152 

Cal.  507,  93  Pac.  85.— Appeal  and  Error, 

6552;     Corporationa,    6665;    Principal    and 

Agent,  7141. 
Pacific  Vineyard  Co.,  Waldtenfnl  v. 
PMlflc  Window  aiaaa  Oo.  v.  Stnitb,  8  Cal. 

App.   762,   97   Pac  898— Certiorari,  6622; 

Justices  of  the  Peace,  6958;  Trial,  7261. 
Page,  Brady  t. 

Page  ▼.  ElU^  9  Cal.  248.— Conrts,  66S1. 
Page,  Cable  t. 
P»ge  T.  Oarrn,  5  Cal.  App.  383,  90  Pac.  481. 

Judgment,  6949,  6950. 
Paige  V.  Oarroll,  61  Cal.  215.— Venne,  5159. 
Painter,  Estate  <tf,  150  Cal.  408,  89  Pae.  98.— 

WilU,  7362,   7370. 
Painter  v.  Fainter,  4  Cof.  Pro.  Dec.  339,— 

Partnership,  7116;  WiUi,  7326,  7364. 


[Bttircaui  ar*  to  p>CM  tnS  nbjacst  malttr.] 

Fajaro  VaUey  Bank  v.  Bcnrich,  7  Cal.  App. 
732,  96  Pac.  911.— Attachment,  6572. 

Palatine  Ins,  Co.,  Rreman'a  Fund  Ins.  Co.  v. 
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Palmer,  Billings  t. 
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7265;  Watsra  and  Watercourses,  7315,  7316. 

Pardee,  Elliott  v. 

Pardee  t.  Sduuullii,  8  Cal.  App.  597,  86  Pac 
812.-^Aliens,  6502;  Evidence,  6777;  Limita- 
tion of  Actions,  6988;  Public  Lands,  7159; 
Time,  7257. 

Parke,  Eenney  t. 

Parker,  Bergarow  », 

Parker,  Erksoa  r. 

Parkinson  Oo.  t.  Bldg.  Trades  OonncU,  151 
Cal.  581,  88  Pac.  1027,  21  L.  B.  A.,  N.  S., 
550.— Appeal  and  Error,  6516,  6546;  Con- 
spiracy, 6629;  lujunetion,  6909,  6910,  6911; 
Uaster  and  Servant,  6991,  6995;  Trade 
Unions,  725S,  7259. 

Parks,  Crandall  v. 

Parks,  People  v. 

Parlin,  Heilig  v. 

Parmelee,  Bernard  v. 

Fairish  v.  Blverslde  Tnut  Co.,  Ltd.,  7  Cal. 
App.  95,  93  Pac.  685,— Judges,  6938;  Venue, 
7299. 
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Fartrtdge,  EsUte  of,  1  Cof.  Pro.  Dec  208. — 
Execntors  and  AdministratorB,  6800,  6S01, 

6soa. 

Partridge  ▼.  McKlnMy,  10  Cal.  181.— Aban- 
donment, 6193;  Adverse  Possession,  77; 
Vendor  and  Purcbaser,  5422,  5423;  Waters 
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S80.— Eape,  7184,  7189. 
People  T.  Ah  Ldltg,  2  Cal.  App.  278,  83  Pae. 
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6506,  8521;  New  Trial,  7094. 
People  T.  Bank  of  8u  Lnla  Obl^o,  194  Cal. 
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Law,  1523. 
People  T.  Barret^  6  Cal.  App.  978,  92  Pac 
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112. — Criminal  Law,  G710;  iDdlctmeut  and 

InformatioB,  0905,  6907;  Rape,  7184,  7186. 
Ptopl*  T.  Bll>,  3  Cal.  App.  168,  84  Pae.  676.— 

Criminal  Law,  671S. 
P«o^  ▼.  Boam  of  Election  Oommra,  64  CaL 

404.— ProhibitiOD,  4350. 
P«opU  V.  Bonago,  7  Cal.  App.  013,  OS  Paa. 

381.— Homicide,  6693,  669S,  6896. 
Peopl*  ▼.  BotUiw  9  CaL  App.  844,  98  Pac  SOL 

Criminal  Law,  6689,  6693,  6607,  6096,  6699; 

Homicide,    0883,    6884,    6665,    6686.    6890, 

6694. 
Peopla  ▼.  Bownaa,  6  CaL  App.  749,  93  Pas. 

198.— Bape,  7183,  7180,  7186. 
People  T.  Bradbnnr,   151  CaL   67S,  91   Pae. 

497.— Aaaault  and  Batter;,  6566;  Criminal 

Law,  6702,  6704;  Bape,  7183. 
People  T.  Brooks,   65   CaL  295,  1   Pae.  7^ 

Criminal  Law,  1382,  1602,  1600. 
Peopla  T.  Brown,  06  CaL  405.— Criminal  Law, 

1492. 


People  T.  Brown,  3  Cal.  App.  17S,  64  Pae.  670. 

Homicide,  6869,  6890;  Witneaaaa,  7374. 
People  T.  Buck,  151  Cal.  007,  61  Pae,  529.— 

Criminal  Law,  6693,  6702,  6706,  6708,  6714, 

0715,  6716;   Homicide,  0SS9,  6S91. 
People  ▼.  Bn&ken,  8  Cal.  App.  107,  84  Pae. 

361,    370.— Bribery,    6590;    Criminal    Law, 

0689,  6600,  6Q91,  6697. 
People  T.  Bnma,  59  Cal.  359. 
People  T.  Bnuot  59  CaL  399.— Criminal  Law, 

6722. 
People  ▼.  Gain,  7  Cal.  App.  163,  93  Pae.  1087. 

Criminal  Law,  6700,  0717,  0720;   Lareenjr, 

0908,  0909. 

,  97  Pae. 

Peo^  T.  Carpenter,  6  Cal.  App.  231,  91  Pae. 

809. — False  Preteniea,  0840. 
People  T.  Oa«tUe,  8  Cal.  App.   485,  86  Pae. 

745.— Criminal  Law,  8700,  6701. 
PeopU  V.  Cartlla,  3  CaL   App.  487,  86   Pas. 

746.— Criminal  Law,  6701;   Bobbery,  7201. 
People  T.  Oanlfleld,  7  Cal.  App.  656,  09  Pae. 

600.— Criminal  Law,  0716;  Bape,  7185. 
People  T.  Obadwlck,  4  Cal.  App.  63,  87  Pae. 

384. — Criminal  Law,  6697;  Indictment  and 

Information,  6906;  Perjury,  7121,  7122. 


[B«f«r*noai  ara  to  pacM  and  mblmt  mattar.) 
People  y.  Oliariai,  9  Cal.  App.  388,  98  Pae. 
883.— Criminal  Law,  6700,  6703,  6721. 


People  T.  Oltr  of  Lot  Angeles,  154  Cal.  220, 

97  Pae.  811.- Municipal  Corporationg,  7058, 

7059. 
Peo^e  T.  Oltr  of  mimlngton,  151  Cal.  640, 

91  Pae.  024. — Unnicipal  Corporation!,  7057. 
People  ▼.  OUtk,  ISl  Cal.  200,  90  Pan.  549.^ 

Criminal  Law,  6692,  6715,  6716,  0717,  6718; 

Homicide,  0891,  6894;  Witnewea,  7370. 


,  8  Cal.  App.  597,  97  Pae. 
6S7. — Criminal  Law,  0088,  6607;  Prostitu- 
tion, 7153. 

People  T.  Criamentdiair,  59  Cal.  886. — Crim- 
inal Law,  070L 

People  T.  0<dlln%  5  CaL  App.  654,  91  Pae. 
158._Criminal  Law,  0094,  0709,  0710; 
Bape,  7182,  7183,  7185. 

People  T.  Collins,  0  Cal.  App.  492,  92  Pae. 
CIS. — Qerka  of  Courts,  6626;  Criminal 
Law,  6715;  Perjury,  7120,  7121. 

People  T.  Colling  9  Cal.  App.  622,  00  Pae. 
1109.— Forgery,  0844,  0846. 

People  ▼.  Oonneei,  150  CaL  114,  86  Pae.  821. 
Criminal  Law,  6701,  6716,  6723;  Proatitu- 
tion,  7152,  7153. 

People  T.  Oook,  148  Cal.  334,  83  Pae.  43.— 
Criminal  Law,  6702;  Homicide,  6881,  0862, 
6886,  6888,  6802;  Witnesses,  7360. 

People  T,  OoombB,  0  Cal,  App.  262,  98  Pae. 
086.- Perjury,  7120,  7121. 

Peopla  T.  Oorey,  8  Cal.  App.  720,  97  Pae.  907. 
Criminal  Law,  6608,  6690,  6701,  6706,  6719, 
e7E0,  6721;  Bape,  7184,  7165,  7186. 

Peoirie  ▼.  Coionade,  144  CaL  207,  70  Pae. 
418.— Criminal  Law,  6706,  6T2S;  Indictment 
and  Information,  6007.      . 


Peojde  T.  Oialg,  152  Cal.  42,  01  Pae.  997.— 
Arrest,  0565;  Criminal  Law,  6695,  6710; 
Homicide,  6885,  6801;  Yagranej,  7267. 

People  T,  Crane,  4  Cal.  App.  142,  87  Pae. 
230,— Forgery,  0845,  6640. 

People  T.  Dabner,  153  CaL  308,  95  Pae.  880.- 
Homicide,  68S0,  6686. 

People  T.  Darr,  3  Cal.  App.  SO,  64  Pae.  457^— 
Jury,  6055;  Bape,  7181;  Witnesses,  7376, 
7377. 

People  T.  DaTidiOn,  2  Cal.  App.  96,  83  Pae. 
159. — Officers,  7108;  Sheriffs  and  Consta- 
ble*, 7216,  7219. 


DqitizedbyGoOt^le 


74St 


TABLE  OF  GASES  DIGESTED. 


[B«f(mc*i  an  to  pit**  ud  nblMt  matur.] 
PMipls  T.  DaTldMn,  £  Cal.  App.  100,  S3  Pm. 

161.— ElectiooB,  6761,  ST62,  6763;  Qdo  War- 

Ttnto,  7176. 
People  y.  Davio,  6  Cal.  App.  229,  91  Pae.  810. 

Bape,  7183,  7186. 


Pmple  T.  De  Lft  Oamx,  31  Cil.  416. — Indiat- 

metit  and  InformatioD,  28i2. 
Pwpl*  T.  D«l  Onto,  B  <M.  App.  764,  100  Pm. 

887.— Criminal  Law,  6099,  6700!  LaTceny, 

69T0. 
People  T.  m  Brana,  8  Cal.  App.  S33,  96  Pao. 

919.- FoT(er7,  6814,  6845. 
P«o]^e  T.  Dniffel,  S  Cal.  App.  731,  86  Pae. 

907.— Criminal  Law,  6714. 
Ftopl«  T.  Dnncan,  8  CaL  App.  1S6,  96  Pae. 

414.— Criminal     Law,      6688,     6704,     6711, 

0717,    6718i    Homicide,    689S;    Witneeaei, 

7374. 
Paopl*  7.  Sanon,  148  Cal.  SO,  82  Pae  840.— 

Homicide,  6S8S,  68S4,  6S87,  6890. 
People  T.  EbBT,  6  Cal.  App.  769,  93  Pae.  379. 

Jndgei,  6937,  0938. 


Peo^  ▼,  Bmmrnu,  7  Cal.  App.  68S,  95  Pae. 

1032.— Bribery,  6SB6;  Criminal  Law,  SOSS, 

6690,   6694,   6703,  6704,  6705,  6706,   6709; 

6713,  6718,  6720;  Witneaiei,  7378. 
Peo)^e    ▼.    *'"g"'>'.    62    Cal.    212. — Criminal 

Law,  1415. 
People  T.  Erwln,  4  Cal,  App.  394,  88  Pae. 

371.— Criminal     Law,     0684,     6693,     6716; 

Sodomy,  7220. 
People  T.  Ereratt,  8  Cal.  App.  430,  97  Pae. 

175. — Criminal     Law,     6713;     Probibitioo, 

7149. 
People  T.  Fallon,  149  Cal.  237,  86  Pae.  089.— 

Homicide,  6880,  6886,  6891,  6897. 
People  ▼.  Fallon,  154  Cal.  743,  99  Pae.  £03.— 

Municipal     Corporation!,     7064;      Becorda, 

7189. 
People  r.  Paid,  149  Cat.  464,  86  Pae.  1100,— 

Criminal  Law,  6693,  6702.  6705,  6706,  6708; 

Homicide,    6883,    6SS8,    63S9,    6892,    6393, 

6894,  6896. 
FeopU  T.  Fernandas,  3  Cal.  App.  6519.  86  Pae. 

899. — Burglary.  6600;  Criminal  Law,  6694, 

6702,  6703,  6705. 


[B«(srmoM  an  to  pae**  and  nblaet  Batter.] 

People  T.  Femandea,  4  Cal.  App.  314,  87  Pae. 

1112. — Criminal    Law,    6695,    6704;    Bape, 

7183,  7184,  7185,  7186. 

People  V.  Flnertr,  8  Cal.  App.  466,  97  Pae. 

73. — Criminal  Law,  6710,  6711,  8722. 
Peoide  T.  Finl07,  163  Cal.  59,  94  Pae.  248.— 

Constitutional  Law,  6637,  6653, 
Peoido  T.  Pitta,  4  Cal.  App.  432,  91  Pae.  536. 

Criminal  Law,  6696,  6705,  6719,  6730;  Bob- 

b«ry,  7201. 
People  T.  Flanneiy,  3  Cal.  App.  41,  84  Pae. 

461. — Criminal   Law,   6692;    Larceny,   6969. 
People  T,  Pong  Otamg,  G  Cat.  App.  587,  91 

Fac.  105. — Criminal  Law,  6693,  6696;  Bape, 

7184,  7186. 

People  V.  Fosaettl,  7  Cal.  App.  629,  95  Pae. 

384.- Criminal     Law,     6696,     6714,     6716; 

Homicide,  6885,  6868. 
Peopto  T.  Frank,  2  Cal.  App.  283,  83  Pae. 

S7S.— Criminal  Law,  6714;  Hooucide,  6887. 
People  T.   Gallaiiar,   144   Cal.   656,    79   Pae. 

378. — Criminal  Law,  6710;  Homieide,  6894. 
People  T.  Gallanar,  3  Cal.  App.  431,  86  Pae. 

814.— Criminal  Law,  6705;  Homieide,  6881, 

6887,  6890. 
People  T.  Qaniett,  9  Cal.  App.  194,  98  Pae. 

247.— Criminal  Law,  6692,  6693,  6715,  6721; 

Homieide,  6882,  6886,  6888,  6896. 
People  T.  ailbeit,  57  Cal.  96.— Criminal  Law, 

8703. 
People  7.  Oleaeon,  99  Cal.  359,  37  Am.  SL 

Bep.  56,  33  Pae.  1111.— Ineeet,  6904. 
People  T.  Qold  Bnn  etc.  Co.,  66  Cal.  153,  4 

Pae.  1150.— Nuiaanee,  4190. 
People  T.  Oonzalas,  t  Cat.  App.  255,  91  Pae. 

1013.— Bape,  7184,  7185,  7186. 
People  T.  Ooiham,  9  Cal.  App.  341,  99  Pae. 

301.— BiUa  and  Notee,  6584;  Forgery,  6844. 
Peopla  T.  Orar,  148  Cal.  507,  83  Pae.  707.— 

Criminal  Law,  6690,  6718;  Homicide,  6863; 

Witnesaes,  7375,  7378,  7379. 
People  7.  aregoi7,  8  Cal.  App.  738,  97  Pae, 

912.— Criminal  Law,  6706,  6713,  6716,  6719, 

6720;    lodii^tment   and   Information,   6907; 

Lewdneis,  6971. 
People  7.  Grin.  151  Cal.  592,  91  Pae.  515.— 

Criminal  Law,  6692,  6720;  Homicide^  8881, 

6887,  6891,  6892,  6893. 
People  7.  OtIH,  3  Cal.  App.  514,  86  Pae.  21S. 

Homieide,  6884,  6890. 
People  7.  Orlanell,  9  Cal.  App.  US,  98  Pae. 

681.— Criminal  Law,  6709;  Lewtoeaa,  W71. 
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nuferusti  an  ta  pa^M  and  rabjtat  mMUt.] 
Pw^A  T.  Hftgu,  52  CaL  190. — District  and 

PiOBeeuticg  AttoruejB,  1759. 
pM^lo  T.  HftllAm,  6  Cal.  App.  831,  92  Pfto. 

190.— Robbery,  7201,  T20£. 
PMpla  V.  Hanf  oTd  Hlsli  ScboM  DIst.,  118  Cal. 

705,  S4  Pae.  193.— Schools  and  Scbool  Di»- 

tricti,  7215. 
PMMo  V.  Han  Tin,  67  Cal.  142. 
Pvopla  T.  Harbsn,  6   Cal.  App.   29,  91   Pao. 

398. — Counterfeitiiig,  6674;   Criminal  Law, 

668B,  6694. 
F«ople  T.  Hart,  1S8  CaL  261,  94  Pae.  1042.-- 

Witnessea,  7379. 
Pmple  V,  HftTMi  B  Cal.  App.   301,  99   Pae. 

3S6.— Homicide,     6881,     68S4,     6886,     6890, 

6897;  WitocMM,  7376. 
Feopla  ▼.  Helm,  152  Cat,  532,  93  Pae.  99.— 

Crimiaal  Law,  6600,  6717;  Holidays,  6872; 

Homieida,    6389,    6800,    6895;    Jury,    6954, 

6955. 
P«apla  ▼.  Hampls,  4  Cal.  App.  ISO,  87  Pae. 

227.— Crimioal  Law,  6697,  6701,  6709,  6721; 

Emb«Ezlement,  6764,  67GS,  67Q6. 
Pwiile  T.  Hlgglna,  9  Cal.  App.  207,  98  Pae. 

683. — ^Barglary,  6601;    Criminal  Law,  6719. 
Peo^a  V.  Hinea,  5  Cal.  App.  122,  89  Pae.  858. 

Criminal  Law,  6703;  False  FretenseB,  6840, 

6841,  6842. 
Feopl*  V.  HoidiSMn,  59  CaL  403. — Criminal 

Law,  6722. 
P«^«  V,  Horton,   7   Cal.   App.   34,  93   Pae. 

388.— Laiceny,  6B69,  6070. 
Feoi^  T,  Ho  Slug,  6  Cal.  App.  753,  93  Pae. 

204. — Criminal    Law,   6722;    Bobbery,    7200. 
Peo^a  T.  Howard,  3   CaL  App.  36,  84  Pae. 

462. — Appeal    and    Error,    6524;    Bobbery, 

720O,  7201. 
People  ▼.  Howet,  ISl  Cal.  638,  91  Pae.  507.— 

Criminal    Law,    6685,    6704,    6706,    0720; 

Homicide,  6801,  6895,  6897. 
People  T,  HnnUiigtoii,  S  Cal.  App.   612,  97 

Pae.  760.— Homicide,  6884,  6894,  6807. 
Peotf  e  T.  Hutching!,  8  Cal.  App.  550,  9T  Pae. 

325.— Criminal  Law,  66S8,  6639,  6715,  6716, 

6717,  6718;  Larceny,  6969,  6970;  Witnesses, 

7379. 
People  ▼.  lElar,  8  Cal.  App.  600,  97  Pae.  635. 

Criminal  Law,  6692,  6695,  6708,  6712,  6713, 

6718;    Homicide,    6881,    6892,    6896,    6906, 

6907. 
People  T.  Jackson,    SO    Cal.    427.— Statates, 

6029. 


{BsfBTiDcM  an  to  pacM  and  leUaBt  mailer.] 

People  T.  Jamea,  5  Cal.  App.  427,   00  Pae. 

561. — Criminal  Law,  6709,  6720;  Homicide, 

6882,  6891. 
People  V.  Jotinson,  7  Cal.  App.  127,  93  Fac 

1042.— Forgery,   6845,   6846. 
Peo^  T.  Jobnson,  9  Cal.  App.  233,  98  Pae. 

682.— Criminal  Law,  6713,  6716;  Homicide, 

6896;  WitneBSea,  7373. 
People  7.  Jn  Bnck  Hlng,  9  Cal.  App.  735,  100 

Fac.  887.— Criminal  Law,  6711,  6715. 
People    7.    KaUocb,    60    Cal.    116. — Criminal 

Law,   1540;   Mauieipal   Corporations,  8907, 

3908. 
People  T.  KaoSman.   158   Cal.   381,   92   Pae. 

861.— Conspiracy,    6628,    6626;     Homicide, 

6887. 
People  T.  H^ey,  7  Cal.  App.  554,  95  Fac.  40. 

Criminal  I^aw,  6685,  6896. 
People  T.  Eerlier,  152  Cal.  731,  125  Am.  St. 

Bep.  93,  93  Fac  S78. — Adverse  Poasesiion, 

6499;  PubUe  Lands,  7153,  7158,  71S3. 
People  T.  Kerrlck,  144  Cal.  46,  77  Fac.  711.— 

Criminal  Law,  6687. 
People  T.  King,  4  Cal.  App.  213,  87  Pae.  400. 

Criminal  Law,  6693,  6702. 
People  ▼.  King,  8  Cal.  App.  329,  SO  Pae.  910. 

Burglary,  6600,  6601. 
People  ▼.  Lamax,  148  Cal.  564,  83  Pae.  993.— 

Criminal  Law,  6710;  Homicide,  6886;  Wit- 
nesses, 7380. 
People  T.  Lanteiman,   9  Cal.  App.  674,   100 

Fac    720.— Falsa    Pretenaee,    6840,    6841; 

Witnesaes,   7374. 
People  V.  lAplaoe,  154  Cal.  618,  08  Pae.  257. 

Criminal  Law,  6708. 
People  V.  Lapiqne,   9  Cal.  App.  66,  98  Pae. 

46.— Uandamui,  6986. 
People  T.  Lapiqu^  9  Cal.  App.  134,  OS  Pae. 

256.— Criminal  Law,  6712. 
People  7.  La  Bne,  95  Cal.  75,  30  Fac  181.— 

Attorney  General,  6575;  Wbarves,  7324. 
Pei^le  7.  Latham,    58  CaL   386.— Taxation, 

0138. 
People  7.  LkTerty,  9  Cal.  App.  756,  100  Fac 

899.— Arson,    6565;    Criminal    Law,    6605, 

6709. 
PeopU  7.  Lee,  9  Cal.  App.  090,  »  Fac  110.— 

Criminal  Law,  6710. 
People  7.  Lewis,  61  Cal.  367.— Bnrglary,  800; 

New  Trial,  413L 
People  7.  Lewis,   9   Cal.   App.   279,   98   Pae. 

1078. — Indictment   and  Intormation,   6005; 

Bape,  7182,  7183. 
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[KtfamoM  BK  ts  viffM  tat  nUsM  BttUr.I 

PMVto  T.  LoBg,  7  CftL  App.  BT,  03  Fae.  SS7^ 

Criminsl  Law,  6690,  6606,  6T06,  6T18,  6717; 

'Roibety,  7201. 
P«o^  T.  IiM  AngalM  «tc.  Ota  Off.,  150  CaL 

E07,  80  Fac.  lOS.— Ou,  68G6. 
Faopl*  T.  Lowite^  4  Cal.  App.  187,  87  Paa, 

2eS.— Borglarr,  6400,  6601;  Crininal  Law, 

6711,  671S;  WitnuaM,  7874. 
PMplo   ▼.   Mahatch,   lU   Cat   SOD,   88   Fae. 

77S.— Homielde,  «S81,  6887. 


F«opU  T.  HalUU,  7  CaL  App.  120,  98  Pae. 

8eO.--Crimliial  Law,   6718;   Lareenr,  6070. 
PMpIa  ▼.  Manane,  158  Cal.  10,  04  Fae.  02.— 

Criminal  Law,  6609;  Homieide,  68S5;  Wlt- 

nesa«a,  7876. 
PMple   ▼.   MarihaTI,   09   CaL   SOL— Larcany, 

3318. 
PMpl*   T.   Haictin,   47   CaL    lOl.—Homieido, 

2609. 
Pwpla  T.  MaMB,  144  CaL  770,  78  Pae.  1113. 
Paoplo  T.  Haagba^  149  Cal.  853,  86  Fae.  187. 

Criminal  Law,  0607,  6S09,  0707;  Eomieida, 

6881,  688S,  6880,  6S02,  6B08,  6899. 
Pttopl*  T.  Mangha,  8  Cal.  App.  107,  06  Fae. 

407.— Criminal     Law,     6608,     671S,     6717, 

6718,    6710,    6720,    6721;    Homielde,    6882, 

6666;  Jni7,  60CS;  Wltneeief,  7376. 
Paopla  T.  UcOlnia,  148  Cal.  418,  83  Pae.  487. 

Homicide,  6S8S,  6801,  6807. 
Peo^  T.  UoOna,  IGO  CaL  195,  88  Pae.  809.— 

Appeal  and   Error,   6937;   NaiaaDce,   7106; 

Trial,  7272. 
Faople  ▼.  McMaUll,  4  Cal.  App.  220,  87  Pae 

404. — EmbeulemsBt,  6765. 
PaopU  T.   McFharwm,   6   Cal.   App.   266,   01 

Pae.  1008. — Criminal  Law,  6604,  6702,  6711, 

6713;   Forgery,  684S,  6846. 
People  V.  Melandzei,  4  Cal.  App.  306,  86  Pae. 

372.— Criminal     Law,     6600,     6801,     6604, 

6700;  Lueeor,  6969. 
People  T.  Ueyer,  78  Cal.  848,  10  Pae.  OS.— 

Criminal  Law,  6687,  6722. 
F«<qfle  V.  Uejets,  6  Cal.  App.  674,  01  Fae. 

167.— Criminal  Law,  6716. 
Fftople  T.  Hflea,  0  Cal.   App.  812,  101  Fae. 

525. — Indictment    and    Information,    6B06; 

Rape,  7183,  7184. 
People  T.  UUton,  14G  Cal.  160,  78  Pae.  640.— 

Homicide,  0880,  6S8L 
People  T.  Ultdiell,  S  Cal.  App.  40,  89  Paa, 

853.— Bape,  7184. 


[BatartdSH  u*  to  pace*  sod  nbieat  mattw.] 
Peo^  T.   Monaltan,   69   CaL   380. — Criminal 

Law,  660S. 
Paople  T.  HonraaL  7  Cal.  App.  87,  03  Fae. 

385.— Perjnry,  7121,  7122. 
People  T.  ICorlne^  63  CaL  87. — Criminal  Law, 

6608, 
PwipU  T.  Uorler,  8  CaL  App.  873,  07  Pae. 

84.— Araon,  6569;  Criminal  Law,  6691,  6602, 

6708,  6709. 
People  T.  Horris,  8  CaL  App.  1,  84  Pae.  463. 

Criminal    Law,    6696,    6607,    6608;     Bape, 

7184,  T189. 
Peo»U  T.  Hnnen,  7  Cal.  App.  547,  04  Fae. 

867. — Criminal  Law,  6708;  Homicide,  6883, 


PMpIe  T.  NldMl,  9  CaL  App.  783,  100  Fae. 

1079.— Offleera,  7107;  Qdo  Warranto,  7174. 
People  T.  Njre,  9  Cal.  App.  148,  08  Fae.  i4L 

<^ifoTni«,  6601;  Conetitational  Law,  66S0; 

Offleen,  7107. 
People  V.  O'Briait,  8  CaL  App.  641,  77  Fae. 

670. — Bmbeatlement,  6764;  Indictment  and 

Information,  6006. 
Fettle  T.  O'Bilan,  4  Cal.  App.  723,  89  Fae. 

438. — Criminal  Law,  6707,  6709;  Jadgment, 

8943. 
People  T.  OIlTei,  7  Cal.  App.   601,   05   Pae. 

178.— Criminal  Law,  6708,  6700,  6714,  6716, 

4782;  Witneaeee,  7878. 
People   ▼.   OVetll,    GO    Cal.    250.— Criminal 

Law,  6607. 
People  T.  Ortega,  7  Cal.  App.  480,  04  Pae. 

800.— Criminal  Law,  6691;   Bobberr,  7800. 
People  T.   Otto,   77   Cal.   40,   18   Pae.  860.— 

Eridence,    2057;    Offleera,    4215;    Pleading, 

4346,    4347;    Principal    and    Snretj,    4516; 

BtieriltB  and  Conitabiea,  1023,  4027,  4939. 
Feoplo  T.  Owem,  S  Cal.  App.  760,  86  Pae. 

980.— Criminal     Law,     6680,     6688,     6700, 

6706,  6700;  Homleide,  6888. 
People  T.  Palermo  Land  k  Water  Oe.,  4  CaL 

App.  717,  80  Pae.  723.— Corporationa,  6668; 

Criminal  Law,  6680,  6686. 
People  T.  Paika,  44  Cal.  105.— Criminal  Law, 

6603. 
People  T.  Patino,  9  Cal.  App.  102,  08  Pae. 

100.— Criminal  Law,  6698,  6721. 
People  ▼.  FeUer,  132  CaL  «1S,  64  Fae.  UU 

Criminal  Law,  6788. 
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Feople  T,  Pambroka,  8  Cal.  A.pp.  S8S,  62  Fu. 

668.— CrinuniJ     Law,     S6SB,     6092,     fl6H, 

eeas,  6714. 

pMpIa  T.   Vtna,  9  Cal.   App.   EOS,  9B   Fae. 

670.— Crimiuml   Law,  6707,  6708,   6722. 
FoopU  T.  Peralta,  3  CaL  379.— Courta,  1S32. 
P«^«  V.  PMIT,  144  CaL  748,  78  Pac.  284^ 

Barglar.v,  6695;    Criminal  Law,  669S,  6702, 

6718,   6719,  6720;   WttneiMt,  7876. 
Pac^  ▼.  Frlca,  9  Call  App.  £18,  98  Fae.  C47. 

Criminal  Law,  66S9,  6708;  Eomleida,  6881, 

6800,  6892. 
pMlda  T.  Qoljada,  1S4  Cal.  S43,  97  Pae.  689.— 

Grand   Jnr^,   68C9;   Eabeaa  CorpoB,   6870; 

Homicide,  6897;  Indietment  and  Infonna- 

UoQ,  6907. 
Pao^  T.  <taiMhr,  Q  Cal.  App.  488,  98  Fae. 

493.— CTimina)  Law,  6696,  6697;  Homleida, 

6884,  6893,  6895,  6896. 
Poopla  T.  Bail,  2  Cal.  App.  109,  82  Pae.  16S. — 

Qno  Warranto,  7174,  7176. 
paopls  T.  Bobeitson,  6  CaL  App.  614,  &2  Fae. 

498. — Criminal  Law,  6706,  6718;  &inbeEzl«> 

ment,  6764,  676S,  0766. 
PMpla  T.  Bonar,  100  Cal.  S7S,  U  Fae.  662.— 

Criminal  Law,  6701. 
Peopl*  y.  Bubo,  8  Cal.  App.  636,  97  Pae.  700. 

Criminal  Law,  6700,  6711;  Fish,  6842. 
Faopla  T.  Btkii,  162  Cal.  364,  02  Fae.  853.— 

Criminal  Law,  6604,  6700;  Homicide,  6809, 

6807;  Jnry,  6066;  WitneBsei,  7379. 
Paopl*  T.  Balas,  £  Cal.  App.  537,  84  Fae.  295. 

Criminal  Law,  6606,  6710;  Bobberr,  7201; 

WitneMee,  7374. 
pMpla  1.  Balnfon,  148  CaL  303,  113  Am.  St. 

Bep.  266,  83  Fae.  4£,  2  L.  B.  A.,  N.  &, 

1186.— Adultery,  6498. 
Pa<q)la  r.  Sao  Joaqnln  etc  Amol,  ISl   CaL 

707,  91  Pao.  740.— Agrieoltore,  6502;  Ezeea- 

tion,  6780;  Judgment,  6047. 
Pwpla  T.  San  Fnadaco  O.  L.  (Kk,  60  CaL 

351.— WhaTTM,  5599. 
People  T.  Saowlito,  104  CaL  621,  40  Pae.  II. 

Appeal  and  Error,  401. 
People  V.  Bdunlti,  7  CaL  Ap^  330,  94  Pae. 

407,  410.— Criminal  Law,  6600,  6703,  6710, 

6711,  6717;   Extortion,  6836,  6837;  Indiot- 

ment   and   Information,  6906;   Jnr^,   6994, 

6069;  Monieipal  Corporationa,  7074;  Torta, 

7257. 

)  Fas. 


[tUfwanm  u«  to  li>lM  and  nbjtct  maltar.] 

People  ▼.   Scobla,   7   Cal.  App.  669,   S5  Pae. 

667.— Rape,  7186. 
people  T.  Sbefflald,  9  Cal.  App.  130,  08  Fae. 

67.— Criminsl  Law,  6606;  Bape,  7182,  7183, 

T186. 
People  T.  Sldallnger,  0  Cal.  App.  808,  00  Fae. 

390.- Homicide,  6884,  6897. 
People  Y.  Siemsen,  163  CaL  887,  06  Fae.  863. 

Criminal  Law,  6690,  6691,  6696;  Homicide, 

6885;  Indietment  and  Information,  6900. 
People  T.  SUvai,  6  CaL  App.  349,  97  Fae.  208. 

Adnlterjr,   6408;   Criminal   Law,   0712;   In- 
dietment and  Information,  6906. 
People  T.  surer,  1S4  CaL  566,  08  Fae.  648.— 

Criminal  Law,  6707. 
People  Y.  SUveTB,  6  Cal.  App.  69,  03  Fae.  G06. 

Criminal  Law,  0601,  6605,  6712. 
People  ▼.  Slmmoni,  7  CaL  App.  650,  05  Pae. 

48.— Criminal  Law,  6609,  6702,  6711,  6712, 

6713,   6720;   Bomidde,   6800;   SUpnlationa, 

7234. 
People  V.  Slug,  2  CaL  App.  781,  84  Fae.  84S. 

Criminal  Law,  6719. 
peoiOe  ▼.  Bmitfa,  98  CaL  400,  80  Fae.  67.— 

Jadgment,  3146,  3148,  3157. 
People  T.  Siolth,  151  Cal.  019,  01  Fae.  911.— 

Criminal  Law,  6600,  6695,  0702;  Homielde, 

6883,  6886. 
People  T.  amith,  8  Cal.  App.  62,  64  Fae.  440. 

Criminal  Law,  6600,  6703,  6720;  Palae  Pre- 

tenaei,  6840,  6841,  6842. 
People  T.  Bmia,  3  CaL  App.  68,  66  Pae.  7S4. 

Ferjnry,  7181. 
Pe<^U  T.   Bmltli,  0  Cal.   App.   224,  08  Fae. 

540. — Criminal  Law,  6694;  Indietment  and 

Information,  6905. 
People  T.   Sniltli.   0  CaL   App.   644,  90  Fae. 

1111.— ^Mminal     Law,     6680;      Homicide, 

6882,  6806;  Witneiaea,  7876. 
Twfl*  T.  Seeder,  150  Cal.  IS,  87  Pae.  1016.— 

Criminal  Law,  6696,  6607;  Homielde,  6863, 

6888;  Witneaaee,  7376. 
People  T.  Bolanl,  8   CaL  App.  225,  83  Fae. 

881.— Homicide,  0889. 
People  T.   BolanL   6  Cal.   App.   103,  91  Pae. 

054.— Criminal  Law,  6704,  0711;  Homicide, 

6882,  6894. 
People  V.  Soto,  8  Cal.  App.  322,  96  Pae.  918. 

CrimUal    I.aw,    6718;     ProUbitioB,    7149, 

7151. 
people   T.    Sprago^   S7   CaL    147^-CrIminal 

Law,  6728. 
People  T.  Stvlea,  149  CaL  405,  86  Pae.  886.— 

Criminal  Law,  6686,  U87;  Homieide,  68^, 
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<88S,   SSS9;   iBdietmrat   and   Infotmstioii, 

8907. 
Pki^«  t.  SL  OUlr,  CS  CaL  B24.— Bnrgtarj, 

8<U). 
Fwpl*  T.   8tof«r,  8   CaL   App.  416,   88   Pae. 

734. — Larceny,  6970; 
Paopto  T.  StokM,  102  Cal.  SOI,  30  Pae.  834.— 

Criminal  Law,  6708. 
Tvtfi*  V.  mtiktm,  5  Cal.   App.  SOC,  SO  Pae. 

9B7. — CoDSpiracjr,     6628,     662B;      Criminal 

Law,    668B,    6703,    8706,    6718;    Witneiwt, 

7880. 
Faopla  V,  SnUiTaa,  8  Cal.  App.  E02,  86  Pae. 

834.— Homicide,  6893,  6899. 
Faopla  T.  Snparvlaon  of  Ksni  Co.,  49  CaL 

679.— CoDrti,  133L 
PaopU  T.  Swain,  5  Cal.  App.  421,  90  Pae 

720.— Criminal  Law,  6687. 


Ttafit  T.   Tbombnrgli,   4    CaL   App.   88,   87 

Pae.  234.— Forgery,  6845. 
FeopU  T.  Town  of  Ontaciv,  148  Cal.  629,  84 

Pae.   20S.— Mnnieipal    Corporation!,    7098, 

7099. 
Pm^  T.  Traak,  7  Cal.  App.  103,  B3  Fae.  89L 

Criminal  Law,  6715;  Jury,  6999. 
Paopla  T.  Treadwell,  66  Cal.  400,  5  Pac.  688.— 

Attorney    and    Client,    G97;    Criminal    Law, 

6711. 
FMpIo  T.   Trebllcox,   149   Cal.   807,  86   Pae. 

884. — Criminal  Law,  6685,  6699;   Homieida, 

68S0,  6891. 
F»opIo  T.  Tnmar,  1  Cal.  162. — Certiorari,  880. 
Faopla  T.  Tiumar,  l  CaL  190.— Attorney  and 

aient,  600. 
Fm^«    T.    TniiMr,    1    Cal.    188. — Contempt, 

1022;  UandamuB,  8493. 
PM^l*  T.  nwalut.  61  Cal.  142. 
Feopla  V.  Vaaqoas,  9  Cal.  App.  54S,  99  Pae. 

982.— Criminal  Law,  6717,  6718;  Jury,  6954. 
People  T.  Ward,  105  Cal.  835,  38  Pac  945.— 

Criminal  Law,  1358,  1389,  1394,  1419,  1437, 

1440,  1446,  1510,  1591;  Jnry,  3223,  3230. 
Pao^B  T.  Ward,  5  Cal.  App.  36,  89  Pae.  874. — 

Criminal  Law,  6689;  False  Freteniea,  6840, 

6S4L 
Feo^a  T.  Warren,  130  Cal.  878,  63  Pac.  87, 

Criminal  Law,  1413,  1504,  1514. 


[&*tnnieM  an  to  pacM  and  mbjaet  natta.I 
People  T.  WetwT,  149  CaL  329,  88  Pae.  671. — 
Criminal  Law,  888B,  8695,  8700,  8701,  6702, 
6705,  6721;  Homicide,  6882,  6S83,  6884, 
88S5,  6887,  8888,  688B,  6893,  6895;  Jmj, 
6B95;  Witneasea,  7374,  7376,  7377. 
Fe<qila  T.  Welch,  67  CaL  138. — Criminal  Law, 


People  T.  WataeL  9  Cal.  App.  223,  98  Pae. 
549. — Criminal  Law,  6703;  Larceny,  6970. 

People  V.  Wtaalen,  154  CaL  478,  98  Pac  1»4. 
Criminal  Law,  6702;  ETidanee,  8782;  False 
PretenwB,  6840,  684L 

People  T.  Vblp^  (No.  2),  47  CaL  992.— 
Officers,  4212;  SUtnte^  S02S,  5031;  Taxa- 
tion, SIOl. 

roosl*  r.  Wlllt^  5  Cal.  App.  829,  90  Pac.  471. 
Criminal  Law,  8698,  8701,  6702,  8704,  8718; 
Bobbery,  7201,  7202;   WitDesses,  7375. 

People  V.  WUta,  7  Cal.  App.  99,  98  Pae.  683. 
False  Pretensea,  6840. 

People  ▼.  WUteUT,  7  CaL  App.  622,  99  Pac 
379.— Bobbery,  7201. 

People  ▼.  Wmard,  190  Cal.  943,  89  Pae.  124. 
Criminal  Law,  6689,  6688,  6693,  6696; 
Homicide,  8885,  8889,  8894. 

Peo^  T.  WtUUma,  8  Cal.  App.  S99,  97  Pac. 
684.— Criminal  Law,  6708,  6714. 

People  ▼.  WlUlamira,  6  Cal.  App.  338,  92 
Pac.  313. — Criminal  Law,  6701;  Homicide, 
6884,  6SSB,  6892,  68B6. 

People  Y.  Wllaon,  6  Cal.  App.  122,  91  Pae. 
661.— Jndgment,  8B51;  Officers,  7ID7;  Qao 
Warranto,  7175;  Schools  and  School  Dis- 
tricts, 7218. 

People  T.  Wing,  147  Cal.  382,  81  Pac  1104.— 
Nniaanee,  4190. 

People  T.  wmtera,  49  Cal.  383,  Criminal  Law, 
66B8. 

People  T.  Woods,  65  Cal.  121,  3  Pae.  466. 

People  T.  Wonc  Bang  Lung,  3  CaL  App.  221, 
84  Pac.  843. — Criminal  Law,  6687,  6688, 
8701;  Erldence,  6778. 

PeoiHe  T.  Wrigtat,  4  CaL  App.  704,  89  Pac. 
384.— Criminal  Law,  6694;  District  Attor- 
neys, 6742;  Homicide,  8S84,  6889,  6899, 
6896;  Witnesses,  7376,  7378. 

PeopU  ▼.  Te  Ah  long,  57  Cal.  149. 

People  T.  Te  Poo,  4  CaL  App.  730,  89  Pae. 
450. — Criminal  Law,  6688,  6608,  8701,  670S, 
6709,  6711;  Homicide,  6890,  8SS3;  Wit- 
nesses, 7380. 
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[Rchrtncea  m  to  PMIM  usi  labjaot  mtUti.J 

PeopU  y.  Tod  Km,  g  Cal.  App.  82,  S6  Fu. 

9S.— Ciiminal  Law,  6609,  6702,  6703. 
PeopU  T.  Zlmmannaii,  3  Cal.  App.  S4,  84  Pae. 

448. — Conspiracy,    6628;     Witneaaes,     7376, 

737B. 
FMpla  T.  Znell,  2  Cal.  App.  99,  82  Pae.  1128. 

LewdneoB,  697L 
FMpls'B  Ditch  Oo.  T,  n«siio  Oanal  otc.  Oo., 

152  Cal.  87,  92  Pae.  77.— Waters  and  Water- 

conTBOB,  7312. 
F«opIa^   Home   Bvrlngt  Bank   t.   Banei,   2 

Cal.  App.   445,   84   Pae.  329.— Appeal   and 

Error,   6532;    Attorney   and    Client,   6574; 

Banks    and    Banking,    6579;    Corporationa, 

6657,  6660. 
FaopWt  Homa  SaTlaga  Bank  t.  Blierman,  ISO 

Cal.  793,  90  Pae.  133.— Dismissal  and  Kon- 

snit,  6T41. 
PeoplB*!  Homa  SavingB  Bank  ▼.  StadtmoUer, 

ISO   Cal.    106,   88   Pae.   280— Corporations, 


PeopU'a  Lnmbn  Oo.  t.  OlUard,  5  Cal.  App, 

435,  90  Pae.  556.— Appeal  and  Error,  65S6, 

6561;  Pleading,  7132. 
People's  Sav,   Bank,  Chandler  t. 
Pepper  t.  Nalman,  4  Cal.  App.  93,  87  Pae. 

288. — Uanicipal  Corpoiations,  7067. 
Pepper  Hotel  Co.,  Patten  t. 
Peralta,  People  t. 
FerclTal  ▼.  Jack,   4  Cal.  App.   199,  90  Pae. 

555. — Appeal  and  Error,  6S50;  Caneellation 

of  InstmmentSf  6610,  flfllE,  6613. 
Perei,  People  t. 

Perkins  t.  Patrick,  45  Cal.  393.— Costs,  6674. 
Fem  V.  BeaomoDt,  91  Cal.  30,  27  Pae.  534.-^ 

Pablio  Lands,  4601,  4640. 
Perrino  v.  Sui  Jacinto  ate.  Water  Oo.,  4  Cal. 

App.  376,  88  Pae.  203.— Uandamns,  69S9. 
Perris  Irrigation  Distriet,  Fogg  v. 
Perrott,  Henderson  t. 
Parry,  Fite  ▼. 
Peiry  t.  J.  Noonaa  PmaftnTa  Oo.,  8  Cal.  App. 

35,  95  Pae.  1128. — ^Appeal  and  Error,  6530, 

6S33,   6539;    Asaompsit,   6570;    Work   and 

Labor,  7381. 
Perry,  People  t. 
Perry,  St,  Mary'a  Hospital  t. 
Petalnnu,  Olty  of.  ▼.  WUta,  IS2  CaL  190. 
Peters,  Flinn  t. 
Peters,  Mendoeino  County  t. 
Petera,  Soathem  Galifornia  Lomber.Co.  v. 
Peterson  ▼.  Chalx,  5  Cal.  App.  525,  90  Pae. 

048.- Evidenee,    6783;    Sales,    7203,    7205, 

7207. 
Peterson,  Dinnlgan  v. 

Cal.  Dlceat— tST    ''V    ■.  ' '.  . 


[KafataneM  u«  to  pilH  ud  labjeet  mattar.] 

Fatenon  t.  Flnnkatt,  4  Cal.  App.  302,  SB  Pae. 

283.— Judgment,  6944;  Quieting  Title,  7166. 
Pettit,  San  Luis  Obispo  t, 
Peverill,  Tabler  t. 
Pew,  MeCowen  7. 
Pfabler,  la  ra,   150  Cal.  71,  88  Pae.  270.— 

Conatitntional   Law,   6631;   Municipal   Cor- 
porations, 7067,  7060,  7081;  SUtutes,  7231. 
Fferdner,  Lane  t. 
Fforr,  EsUte  of,  8  Cot  Pro.  Deo.  458^Wms, 

7358,  7359. 
Pfounkuoh,  McFanI  ▼. 
Pbelan,  McQueen  r. 
Phelps,  Wadleigb  t. 
Phenix  Ins.  Co.,  Johnson  Y. 
FblArook  T.  Newman.  148  Cal.  ITS,  82  Pae. 

772.— Appeal  and  Error,  6525,  6557,  6561; 

Jndges,  6937,  6949.      ' 
FhUUpB  ▼.  Ooz,  7  Cal.  App.  308,  94  Pae.  377. 

Taxation,  7248,  7260,  7259. 
Phillips,  Doehla  v. 
FUlUpa  V.  Ooldtrae,  74  Cal.  155,  13  Pae.  818, 

15    Pae,    451.^Abatement    and    BeriTal, 

649S. 
Phillips,  Hanie  ▼. 
FUlUps  T.  Ulna,  2  Cal.  App.  274,  83  Pae.   ' 

300.- Partnership,  7118. 
FklUlps  T.  Plica,  153  CaL  146,  »«  Pae.  617.— 

Creditors'  Bills,  6683. 
Flcholr,  BMato  of,  188  Cal.  615,  61  Pae.  1130. 

Taxation,  7240. 
Plcholr,  BaUte  of,  130  Cal.  682,  73  Pae.  606. 

Trusts,  6309;  Wills,  5667- 
Piekatt,   ErtAta  of,    1   Cof.   Pro.   Dee.   93.— 

Exeentors  and  Adminiatratora,  8796. 
Pico  ▼.  Onyaa,  47   Cal.   180.— Landlord   and 

Tenant,  3307. 
PleTC*  V.  Edwuda,  150  Cal.  650,  89  Pae.  600. 

Vendor  and  Purehaaer,  7292,  7204. 
Pierce,  Leseh  t. 
Pierco  T.  Uerrin,  128  Cal.  473,  79  Am.  Bt. 

Bep.   63,   61   Pae.   67. — Limitation   of   Ac- 
tions, 3416,  3417.  - 
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FrtadnleDt  ConvejaaceB,  6852. 
Bchiftppa-Fietnk,      Calif  oinia     Fanning      etc 

Co.  T. 

Sehiffman,  HeQehee  t. 

Sdilndlar  T.  Qnm,  1<I9  Cal.  792,  87  Pae.  1126. 
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eentora  and  AdminiitratoTS,  6790,  6SS5. 

KeftoD  t.  Boach,  4  Cal.  App.  60,  87  Pae.  292. 
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305.— Master  and  Servant,  6005,  6096. 
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478. — Contempt,  6640;  Habeas  Corpus,  6870. 
Shnater,  Meeker  v. 
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See  Coantj  of  Sierra  v.  Flanigan. 
Sierra  Land  etc.  Oo.  t.  Bricker,  3  Cal.  App. 
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Sierra  Lnmber  Co.,  Bundy  v. 
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Judgment,  6949;  Waters  and  Watercourses, 

7311. 
Silva,  People  t. 
Silver,  People  ▼• 
Silvers,  People  t. 
SimmouB,  People  r. 
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Sloan,  Bebafer  v, 
Sloan,  Bernard  t. 
Smallman,  Brenneka  ▼, 
Bmartt,  Uandary  t. 
Smith  V.  Biadbnry,  I4S  Cal.  41,  113    Am.  St 
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Soathem  Pacific  Co.,  Johnston  ▼, 
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Sonthem  Pacific  B.  B.  Co.,  Wilson  v. 
Sonthem  Befiniog  Co.,  Central  Oil  Co.  ▼. 


[BcftnseM  ars  to  pafM  and  nbjMt  matter.] 
South  Pasadana,  Cltj  of,  Faaadena  I^nd  Jk 

Water  Co.  v. 
Spanag«l,  Hinuoelman  t. 
ajttaglu,  Batata  of,  2  Cof.  Pro.  Dec.  22. — 

WUls,  7332,  7333. 
Bpantding,  Sperrj  t. 
KfMt  T.  BMTei^  148  Cal.  001,  83  Pac  432.— 

Statutes,  7230. 
^»«annan  t.  0«Ufoml«  Sb  B.  B.  Co.,  S7  Cat 

432. 
Spaet  T.  Boperlot  Court,  59  Cal.  319. 
Spencer,  Copper  Hill  Win,  Co.  r. 
Spencer,  In  re,  149  Cal.  390,  117  Am.  St.  Bep. 

137,  SO  Pae.  B90. — Constitutional  Law,  6«30, 

6633,  0637;  Infants,  6908;  SUtntes,  7230. 
i^wtcar  T.  McOameotf  7  Cal.  App.  84,  93  Pac. 

0S2.— Appeal  and  Error,  6518,  6546;  Prin- 

dpal   and  Agent,   7143;   S^eifle  Perform- 

anca,  722S,  7229. 
Spencer,  Bhodes  t, 
Spemcer  t.  San  Frandaco  Brick  Co.,  B  CaL 

App.    126,    89   Pac.    851.— Damages,    6724, 

0725. 


Splnettt,  EsUt«  of,  3  Cof.  Pro.  Dec  306. — 
Executors  and  Administrators,  6S0S. 

SpC&ks,  Hutchason  t. 

SplTM  T.  01^  of  Loa  Angelea,  IGO  Cal.  04, 
67  Pac  1026. — Manidpal  Corporations,  7075. 

Spires,  Hoffman -Uarlu  Co.  t. 

Spires,  In  man -Paulsen  Lumber  Co.  t. 

I^jlree  v.  McEown,  154  Cal.  IIL 

Spires,  Wyman  v. 

Splivalo,  Hartin  r. 

Spotswood  T.  Bpotawood,  4  Cat.  App.  711,  89 
Pac.  362. — Adverse  Fosseoeion,  6500;  Appeal 
and  Error,  6547;  Quieting  Title,  7168,  7170, 
7171,  7172,  7173;  Witnesses,  7378. 

Spragne,  People  t. 

Spreckda,  BaUts  of,  C  Cof.  Pro.  Dee.  311.— 
Deeds,  6732;  Perpetuities,  7122;  Tnuta, 
7275;  Wills,  7358,  7360,  7301,  7308. 

SpreckelB  ▼.  Ooiim,  152  Cal.  383,  92  Pae. 
1011.— Cancellation  of  Instruments,  0603, 
6604,  660S,  6606,  6607,  6613.  , 

Spreckels,  Santa  Cruz  t. 

Spreekels  Brothers  etc.  Co.,  Shedondy  r, 

Springfield  Fire  etc.  Co.,  IfeCormick  v. 

Spring  Yallej  Water  Co.,  Bourie  t. 

Spring  Valley  W.  W.  ▼.  DimkhonM,  92  Cal. 
S2S,  28  Pae.  6S1.— Eminent  Domain,  6767; 
Evidence,  6785. 
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[BttiratiBH  an  to  pifM  utd  tabjMt  aattai.I 

l^ilBI  VaJlajr  W.  W.  Co.  t.  Saa  Fraiidsco, 

61  Cal.  18.— Waten  ud  Watercoonei,  SS62. 
Spring  V&lley  W.  W.,  San  FranclMO  v. 
SUacke,  BeU  ▼. 

Stablemcn'a  TTnion,  Goldtierg  etc.  Co.  r. 
Stadtmnller,  People's  Home  Bavinga  Bank  T. 
Standard  C.  M.  Co.,  Dunlap  t. 
Standard  etc.  Co.,  Bnlwer  C.  U.  Co.  T. 
Standard  Portland  Cement  Co.,  Pre  t. 
Standley,  Banei'a  Law  ft  Collection  Co.  v. 
Stanford,  Swsenejr  t. 
SUalilaoi  Water  Co.  ▼.  *"""«"i   152  Cal. 

716,  98  Pac.  839,  15  L.  E.  A.,  N.  8.,  359.— 

Covenant!,  6683;  Mortgages,  70G1;  Becords, 

7090;  Waters  and  Watercourses,  7313,  7316, 

7821. 
etanebar;,  Egrew^  v. 
BtansbniT  ▼.  Folndexter,   154   CaL   709,   129 

Am.  St.  Sep.  190,  99  Pac.  182.— Uunieipal 

Coiporations,  70Q0, 
Stanton,  Dattj  Lumber  Co.  T. 
Staples,  People  v. 
Star  Min  ft  Ltunber  Oo.  t.  Porter,  4  Cal.  App. 

470,  8S  Pac  497.— An»eal  and  Error,  6S18j 

Meehsoies'    Liens,    7010,    7022;    Payment, 

7118. 
Stete  ▼.  OampbeU,  8  CaL  App.  602,  86  Pae. 

840.— Yenue,  72M. 
State,  Davis  t. 
State,  Frank  v. 
State,  Hewlinga  ▼. 
State,  Melons  t. 
Stete  T.  HlUar,  149  Cat  208,  85  Pae.  609.— 

Descent  and   Distribution,   S739;    Eseiieat, 

6774. 
8Ute  T.  ftiperlor  Oourt,  148  Cal.  55,  82  Pae. 

672,  2  L.   B.   A.,  N.   S.,   643.— Mandamus, 

6990;  Wills,  7343,  734S,  7348. 
State,  Trippet  t. 
State,  Union  Trust  Co.  v. 
State  Oommlaaloii  in  Lmuur  r.  EldzIdgB,  7 

Cal.    App.    296,    94   Pae.    597,    600.— Insane 

Persons,  0917. 
State  Oommlasioii  in  Ltmaey  ▼■  Welch,  1S4 

Cal.    775,    99    Pae.    181.— SUtntei,    7233; 

Venne,  7296. 
State  of  California,  Frank  t. 
State  of  California,  Union  Trust  Co.  v. 
St.  Clair,  People  t. 

Steadman,  De  Laval  Dair?  Supply  Co.  r. 
Steamer  Confidence,  Sacramento  v. 
SteLblns  T.  Larsan,  4  Cal.  App.  4SS,  88  Pac. 

505.— Appeal  and  Error,  6508. 
Steekter  ▼.  Ewlng,  6  Cal.  App.  761,  93  Pae. 

286.— Adverse  Foaseeiion,  6498,  6500,  650L 


(Bafwtaeee  u*  W  psfei  and  nbjeal  matt«T.1 
Steele  v.  Conntr  of  Baa  Lull  OUapo,  152  CaL 

785,  93  Pae.  1020.— Taxation,  7245,  7246. 
Steele  ▼.  Gtiarantr  Realty  Co.,  8  Cal.  App.  95, 

96    Pae.    105.— Appeal    and    Error,    6546; 

Broken,  6597. 
Steele,  Jolliffe  t. 
Steele,  Horse  v. 
Steam  ▼.  Santa  Olan  Valley  etc  Co.,  4  CaL 

App.  448,  88  Pac.  400. — Appeal  and  Error, 

653T,  6540;  Hew  Trial,  7098. 
Steffan,  Fine  v, 
Steiger,  Dickie  ▼. 

Steiger  Terra  Cotta  ete.  Works,  Goes  v. 
Steiger  etc  Pottery  Wko.  v.  Sonoma,  9  CaL 

App.   698,   100  Pae.   714.— Contraets,   6647; 

Beplevin,  7197. 
Stein  ▼.  Arcklbald,  151  Cal.  220,  90  Pae.  G36. 

Contracts,  6645;  Bpeeifie  Performance,  7223; 

Vendor  and  Puretiaser,  7290. 
Stein  T.  Howard,  66  Cal.  616,  4  Pae.  662.— 

Corporations,  6656. 
atelnback  v.  Norwood,  57  CaL  647.— Trosto, 

7279. 
Stein  Oanal  Oo.  t.  Eem  Island  etc.  Oo.,  08 

Cal.  063. — Watera  and  Watercourses,  7321. 
Stelling,  Mnrpby  ▼. 
Stemler  ▼.  Baat,  1S3  Cal.  791,  96  Pae.  809.— 

Principal  and  Agent,  7142,  7144. 
Stephens,  Town  of  Woodland  t. 
Btemey,  Bttata  of,  6  Cof.  Pro.  Dee.  438. — 

Escheat,  S774. 
Sterling  ▼.  C^gory,  149  Cal.  117,  85  Pae.  30S. 

Appeal   and   Error,  6045;   Contract!,  0645, 

6647;  Sales,  7204;  Tmsits,  7281. 
Sterne  t.  Mariposa  Oonunerdal  ft  Mining  Oo., 

153    Cal.    516,    97    Pae.    66.— Appeal    and 

Error,   6550;    Master   and    Servant,    7I}04> 

7008,  7010;  Trial,  7263. 
Stevens,  Light  v. 
StAveas  r.  Qnlik,  60  Cal.  161. 
Stevenson  v.  Boyd,  153  Cal.  630,  96  Pae.  264, 

19    L    B.    A.,    N.    a.,    525.— Equity,    6778;    : 

Tenancy   in   Common,   7255,   72S0;   Trusts, 

7284. 
Stevenson,  Bitter  r. 
Stevmson  ▼.  Woodward,  S  Cal.  App.  754,  86    . 

Pae.    990.— Mechanics'    Liens,    7019,    7023, 

7026. 
Stewsrt  V.  DoQglasB,   148   Cal.  511,  88   Pae. 

699.— Appeal    and    Error,    6533;    Pleading, 

7132;  Trusts,  7278,  7285. 
Stewart  v.  Doaglass,  9  Cal.  App.  712,  100  Pac. 

711. — Appeal  and  Error,  6542,  6548;  Mines 

and  HineraU,  7030;  Trial,  7263. 
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(EtafaTancM  an  ta  pagm  and  lablMt  aattm.] 
Stowan  V.  Bmltb,  6  Cal.  App.   15E,  SI  Pan. 

687.— E«CQtort  and  Adminiitraton,  8816; 

Fraadi,    Statntfl    of,    6S49;    Bales,    7208; 

Specific  Ferform&Dce,  7223,  7224,  72S5. 
Bta>wut  ▼.  Stawart,  ISS  Cal.  162,  B2  Pae.  87v— 

Idmitation  of  Aetiou,  6B80. 
Stewart  t.  Totraiica,  9  Cal.  App.  209,  98  Pae. 

396. — Appeal  and  Error,  8505;  ConrU,  6683. 
Stowart  r.  niiitlock,  SS  Cal.  ?.— Ifortgagei, 

3720. 
Btnrert  ▼.  Wl>lttemoi«t  8  Cal.  App.  213,  84 

Pae.  S41. — Appeal  and  Error,  6552;  Gifts, 

6857. 
Steyner,  Kidon  r. 
ftUerleu  t.  Stierlan,  B  Cal.  App.  420,  02  Pae. 

329.— Marriage,  6994. 
Btllea  ▼.  Hermosa  Baadi  Land  vte.  Co.,  8  Cal. 

App.  352,  97  Pae.   91.— Appeal   and  Error, 

0560;  ^eifie  Pcrformanee,  7226. 
SUU  V.  San  rrandsco  etc  Kf.  Co.,  1G4  Cal. 

SS9,  129  Am.  St.  Bep.  177,  98  Pae.  072,  20 

L.  B.  A.,  N.  a,  S22.— Matter  and  Bairant, 

7000,  7001,  7005,  7008,  7008. 
BUmaon  t.  Hanloj',  151  CaL  S70,  90  Pae.  945.— 

Mnnleipal  Corporations,  7088. 
Btlflison  Hill  Oo.  T.  HngbM  Htg.  Oo^  8  Cal. 

A;^.   559,   97   Pae.   822.— Aeeotint   Stated, 

6495;  Appeal  and  Error,  6543. 
Stimson  UlU  Oo.  v.  Nolan,  5  Cal.  App.  754,  01 

Pae.    262.— Ueehanics'    Lieni,    7014,    7018, 

7019,  7026. 
Stitt,  McNeiU  t. 
St  Uarrs  Hoqtltal  v.  Perrr,  152  Cal.  338,  02 

Pae.    864, — Executors   and    Administrators, 

6813,  8822,  0625;  Pleading,  7134. 
Stockton,  Banks  r. 
Stockton  ▼.  Oreanor,  4S  Cal.  643.— Mnnieipal 

CorporatioDB,  3055,  8980,  4009. 
Stockton  V.  Dnnbam,  G9  Cal.  608. — Municipal 

Corporations,  3086;  Trial,  5222. 
Stockton,  San  Francisco  etc.  B.  B.  Co.  V. 
Stockton  Antotnoliile  Oo.  t.  Oonfet,  154  CaL 

402,  97  Pae.  881.- Highways,  6872;  Munici- 
pal Corporations,  7065,  7078,  7070. 
Stockton  Electrie  B.  B.  Co.,  Kramm  ▼. 
Stockton  ete.  B.  B.  Co.,  Erickson  v. 
Stockton  Gas  ft  Electric  Co.,  Donahne  ▼, 
Stockton  Gaa  etc.  Co.  t.  San  Joaquin  Co.,  148 

Cal.  313,  83  Pae.  54,  6  L.  E.  A.,  N.  8.,  174.— 

Taxation,  7242. 
Stockton  Lnmlwr  Co.  t.  Blodgett,  3  CaL  App. 

94,  84  Pae.  441.— Pleading,  7133,  7134. 
Stockton  Lunber  Co.  t.  Scbuler,  7  CaL  App. 

257,  94  Pae.  399.— ConrU,  6682. 


ERaftrenm  an  U  pitM  and  rabjMl  tuattar.] 

Stockton  Bavlngi  A  Loan  Society  t<  Saddle- 
mire,  3  Cal.  App.  625,  86  Pae.  723.— Homo- 
stead,  6376;  Mortgages,  7039,  7043. 

Stockwell  T.  Barnum,  7  CaL  App.  413,  94  Pae. 
400.— Corporations,  0664;  Mortgages,  7042, 
7043,  7054. 

Stoddard,  Central  Trust  Co.  v. 

Stof  er.  People  t, 

Stobx  T.  Stohr,  14S  CaL  ISO,  82  Pae.  777.— 
Appeal  and  Error,  6525;  Cancellation  of  In- 
struments, 6607,  6610;  Executors  and  Ad- 
ministratorH,  6822;  Trial,  7272. 

Stokes,  People  v. 

Stone,  Chard  v. 

Stone  A  Co.,  Cahill  t. 

Stonar  t.  City  Oonndl  of  Los  Angslea;  8  CaL 
App.  607,  97  Pae.  692.— Appeal  and  Error, 
8518;  Certiorari,  6623;  Mnnieipal  Corpora- 
tions, 7071. 

Stona  V.  Znckec,  148  Cal.  016,  118  Am.  8L 
Bep.  301,  83  Pae.  808.— Licenses,  6978,  0977. 

Btorrs,  Woolwine  v. 

Btowar  t.  Kampbefnpr,  8  Cal.  App.  80,  91  Pae. 
484.— Partnership,  7116. 

Strange,  Bx  paIt^  S9  Cal.  416.— BaU,  6676. 

Strattm  v.  Oialiaiu,  88  Cal.  168,  8  Pae.  710.— 
Appeal  and  Error,  6516,  6527. 

Stranss,  Flinn  ▼. 

Streator  v.  Llnscott.  15S  Cal.  285,  95  Pae.  42. 
Appeal  and  Error,  6S06;  Schools  and  School 
Dutriets,  7216. 

Streeton,  Valentine  ▼. 

Strong  T.  Baldwin,  154  Cal.  150,  129  Am.  St. 
Bep.  149,  97  Pae.  178. — Adverse  Posiesaion, 
6501;  Landlord  and  Tenant,  6961;  Waters 
and  Watercoorses,  7303,  7310,  7312,  7313. 

Btrowbridge  lAnd  Syndicate,  Cummin  gs  t. 

Stryblng,  Estate  of,  6  Cof.  Pro.  Dee.  438. — 
Executors  and  Adminiitratora,  8804,  6829, 
6831. 

Stnart,  EaUte  of,  8  Cof.  Pro.  Dee.  SSI.— 
Homestead,  6878. 

Stnart,  Estate  of,  S  Cof.  Pro.  Dee.  270. — 
Homestead,  6878. 

StDbenraneh,  Fox  t. 

Stunt  T.  Eadrlch,  7  Cal.  App.  241,  94  Pae.  82. 
Sales,  7203,  7204,  7210,  7212,  7213. 

SI  Vincent's  Inst  ▼.  Darla,  129  Cal,  17,  61 
Pae.  476.— Husband  and  Wife,  2759. 

Sugar  Apparatus  Mfg.  Co.,  Knllmao,  Sals  Jb 
Co.  r. 

SnlUvan,  In  re,  3  Cal.  App.  193,  84  Pae.  781. 
Criminal  Law,  6706,  6707. 
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{Rateraiien  are  to  p*em  ani  rabjaat  mBttar.) 
SnUlTkn  T.  Ltuk,  7  Cal.  App.  186,  M  Pac.  91, 

92.— Appeal  and  Eiroi,  6530;  Tiiuta,  7281, 

7282. 
Sullivan,  People  ▼, 
BnlUvxn  T.  Saa  Francisco  Ou  ft  Eloctilc  Co., 

14S  Cal.  368,  83  Pac.  166,  3  L.  B.  A,  N.  &, 

401.— iDJnnetion,  6011,  6912. 
Sullivan,  Sheebau  v. 
Sullivan,  Townsend  v. 
Snmmeifleld  t.  Dow,  S  Col.  App.  678,  91  Pae. 

156. — Justices  of  the  Peace,  6B56. 
SomiMr  ▼.  Nevln,  4  Cal.  App.  347,  87  Pae. 

1105. — CoDTts,    6680;    Master   and   Servant, 

6994,  6906. 
SuDcyside  Land  Co.,  Earle  v. 
Sunset  Telephone  «te.  Co.,  Orant  ▼. 
Superior  Court,  American  Do  Forest  Wiieleaa 

Tel.  Co.  ▼. 
Superior  Court,  Anglo-Californiui  Bank  v. 
Superior  Court,  Ballerino  t. 
Superior  Court,  Bashore  v. 
Superior  Conrt,  Banter  v. 
Superior  Court,  Beanlien  Vinejsrd  v. 
Superior  Court,  Becker  v. 
Superior  Court,  Bell  v. 
Superior  Conrt,  Blade  ▼. 
Superior  Court,  Boca  A  Lo^alton  B.  B.  Co.  v, 
Superior  Conrt,  Borello  v. 
Superior  Conrt,  Brobeck  v. 
Superior  Court,  Broder  v. 
Superior  Court,  Burke  v. 
Superior  Conrt,  California  etc  Aicn.  ▼, 
Superior  Court,  Chase  v. 
Superior  Conrt,  CoSej  ▼, 
Superior  Conrt,  Cross  v. 
Superior  Court,  Dahlgren  t. 
Superior  Court,  Dakan  ▼. 
Superior  Court,  Belmas  v. 
Superior  Court,  Dennery  r, 
Superior  Court,  Dent  v. 
Superior  Conrt,  DiepenbrDck  t. 
Superior  Conrt,  Din  an  v. 
Superior  Court,  Dungan  t. 
Superior  Court,  Egilbert  ▼. 
Superior  Conrt,  Elliott  r. 
Superior  Court,  Freseli  t. 
Superior  Court,  Gibson  t, 
Superior  Court,  Goodman  ▼. 
Superior  Conrt,  Haile  t. 
Superior  Conrt,  Halsey  v. 
Superior  Court,  Heilbron  ▼. 
Superior  Conrt,  Eoffmau  r, 
SuperiDT  Court,  Hubbard  v. 
Superior  Conrt,  Hull  v. 
Superior  Court,  Huntington  v. 
Superior  Court,  Jermo  ▼, 
Superior  Court,  John  v. 
CW.  Diieit — tea 


fBcfsrmcci  an 
Superior  Court, 
Superior  Court, 
Superior  Court, 
Superior  Court, 
Superior  Court, 
Superior  Court, 
Superior  Court, 
Superior  Court, 
Superior  Court, 
Superior  Court, 
Superior  Court, 
Superior  Court, 
Superior  Court, 
Superior  Conrt, 
Superior  Conrt, 
Superior  Court, 
Superior  Court, 
Superior  Court, 
Superior  Court, 
Superior  Court, 
Superior  Conrt, 
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Johnston  v. 
Ealloch  V, 
Kitts  V. 
Lamberson  v. 
Lauiphrey  v, 

Lassen  Irrigation  Co.  v. 

UcAneny  T. 
UcEar  v. 
Middleeoff  ▼. 
Null  V. 
Otis  V. 
Pederson  t. 
Pipher  v. 
Pool  V. 

Beelamation  District  Ko.  551 


Superior  Conrt,  Biehmond  t. 

Superior  Court,  Bisser  t. 

Superior  Court,  Bnef  r. 

Superior  Court,  Smith  ▼, 

Superior  Court,  Spect  t. 

Superior  Court,  State  v. 

Superior  Court,  Thomas  r. 

Superior  Conrt,  Tingley  ▼. 

Superior  Conrt,  Union  Collection  Co.  ▼. 

Superior  Conrt,  Toorman  v, 

Superior  Court,  Western  Ueat  Co.  v. 

Superior  Court,  Wetzel  v. 

Superior  Conrt,  White  t. 

Superior  Court,  Woodworth  v. 

Superior  Sunset  Oil  Co.,  Scott  ▼. 

Supervisors  of  Kern  Co.,  People  t. 

Supervisors  of  San  Joaquin  Co.,  Trabem  v. 

Supreme  Lodge,  Schack  v. 

Supreme  Tent  E.  of  M.,  Guthrie  t. 

Surryhne,  Bhea  T. 

Sntro,  EsUta  of,  152  Cal.  249,  92  Pas.  4SS, 
1027.— Appeal  and  Error,  6506,  6610,  6612, 
S5I3,  6915,  6516,  6528;  Holidays,  6872. 

Sntro,  Batetft  of,  2  Cof.  Pro.  Dee.  120.- Ap- 
peal and  Error,  6558;  Charities,  6623,  6624; 
Courts,  6681;  Trusts,  7283;  WiUs,  7326. 

BnttK,  Oonntr  of,  v.  NlchoU,  :SS  CaL  688.- 
See  County  of  Sutter  t.  Nkhols, 

SnttOD,  MeCormick  v. 

Swain,  People  v. 

Swan  ▼.  Talbot,  152  Cal.  142,  94  Pae.  238,  17 
L,  B.  A.,  N.  8.,  1066.— Cancellation  of  In- . 
■troments,  6604,  660^  6613;  Judges^  6938; 
Pleading,  7126. 
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Bvusfam   T.   OUik,    15S   Cal.   SOO,    BS   Fko.      Swam  t.  MonrM,  148  Cal.  741,  83  Fac  1074.— 
1117.— SpMifle    Perfonosiie*,    7£Z6,    7SS7,  JtiatleM  of  tit*  Peftce,  0958. 
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Pae.    481.— Carriera,    6617;    Deatb,    67E8; 

Kegligsnoe,  7091. 
Yalentliw  ▼.   Stroaton,   S   CaL   Ai>p.   640,  99 

Pae.    1107.— Qnieting   Title,    7166;    SpecUIo 

Perfonnaaee,  7223,  T22S,  72S7. 
Tallejo,  City  of,  WinBlow  ▼. 
Tallo?  Lumber  Co.  i.  Wrlgbt,  2  Cal.  App.  288, 

84   Psc.   S8.— CoDtraeta,   6642;    Mecbanica' 

Liana,  7019. 
Taocs  T.  AtdUson  ate.  Bj.  Oo,  9  Cal.  App. 

20,   98   Pao.   41.— Negligenee,    7093;    Bail- 

roadi,  7178,  7179,  7180. 
Tanea,  Batata  of,  152  Cal.  760,  93  Psc.  1010.— 

Eieeatora  and  AdminiitratoTi,  67S4,  0813. 
Vance,  Jahnaon  v. 

Vance,  Lob  Angeles  National  Bank  v. 
Vance  t.  Smith,  188  Cal.  510,  64  Pae.  1078.—      veatai  ▼.  Totiw,  147  Cal.  715,  82  Pac. 


Taaer  v.  Ounpbell,  4  Cal.  App.  451,  88  Pae. 
609.— Keplevin,  7199;  Trial,  7873. 

Taeqnea,  People  t. 

Vateher,  Clapp  v. 

T»ttt«M  T,  Oannolilo,  4  Cal.  App.  422,  88  Pae. 
374. — Landlord  and  Tenant,  6962,  6966, 
6967. 

Vangban  ▼.  Enowlton,  112  Cal.  151.  44  Pae. 
478.— Bonndaries,  6594. 

YeirB,  Exchange  Bank  t. 

Terdngo,  Verdngo  Canyon  Water  Co.  ▼. 

Terdogo  OaoTon  WMer  Oo,  t.  Vordngo,  152 
Cal.  6S5,  98  Pae.  1021. — Tenancy  in  Com- 
mon, 7255;  Watera  and  Watereonreea,  7303, 
7805,  7306,  7307,  7308. 


Appeal  and  Error,  6561. 
Vance  Bedwood  LnmlMr  Oo.  v,  Dnrpliy,  8  Cal. 

App.  664,  97  Pac.  702. — Appeal  and  Error, 

6543;    Intereat,    6931;    Vendor    and    For- 

cbaier,  '7290,  7293. 
Vandeford  t.  Poater,  62  Cal.  178. 
Vaadaiford  v.  Foster,  69  Cal.  49,  2  Pae.  736. 

Trial,  5229. 
Vandepeer,  Smith  ▼. 
VandeitilM    r.    Banks,    3    CaL    S7.— Pnblis 

Lands,  4675,  4648,  465S. 
Yandlreer,  In  re,  4  Cal.  App.  650,  88  Pae.  B93. 

Eabeaa  Corpna,  6869;  Sednetion,  7217;  Wit- 

neasei,  7377. 
Van  Dyke,  Hon.  Walter,  In  Memorlam,  148 

Cal.  779. 
Van  Hagen,  Boaeh  r. 
Van  Horn  t.  Van  Horn,  B  Cal.  App.  719,  91 

Pae.  260.— Appeal  and  Ener,  6552;  Divoree, 

6743,  6748. 
Van  IiOnTon  r.  Van  IiOimn,  3  CaL  App.  409, 

S5  Pae.  860. — Appeal  and  Error,  6512;  Bef- 

ormation  of  InetnimeDta,  7195. 
Van  Loan,  In  n,  142  Cal.  4EB,  76  Pae.  SB.- 

Onardian  -and  Ward,  2577. 
Van  Loenan  t.  Oilleq^o,  152  CaL  222,  96  Pae. 

87.^Hnnieipal  Corporation!,  7068. 


Appeal  and  Error,  351;  Diemisaal  and  Non- 
suit,  6741;  Pleading,  4394,  43SB;  Trial, 
5282;  Waters  and  Watercourees,  5491,  5573. 

Tlco,  Ex  pait^  6  Cal.  153,  89  Pae.  983.— Crim- 
inal Lav,  6686;  Embezzlement,  6764; 
Habeaa  Corpna,  6867. 

Virginia  etc  Oo.  v.  fflenwood  Lnmbar  Co.,  9 
Cal.  App.  896,  96  Pae.  48.— Contraets,  6642; 
Trover  and  Conversion,  7274. 

Viealia,  City  of,  Visalia  Savings  Bank  v. 

Viaalia,  City  of,  Western  Union  Tel.  Co.  v. 

Vlaalla  Bavlnga  Bank  ▼.  Olty  of  Visalia,  153 
Cal.  206,  04  Pso.  868. — Schaole  and  School 
DIatriets,  7216. 

VlBhor  ▼.  Wlll9tir,  5  Cal.  App.  562,  92  Pac. 
1065,  91  Pae.  412.— Accoont  Stated,  6496; 
Bills  end  Notes,  6SB0;  Executors  and  Ad- 
ministrators, 6822;  Intereit,  6B31;  Limita- 
tion of  Actions,  6S81,  6983;  Pleading,  7135. 

Vivienda  Water  Co.,  Grossman  v. 

Tizellch,  Pacific  Paving  Co.  v. 

Vogt,  Batata  of,  154  Cal.  508,  98  Pae.  265.— 
Executors  and  Administrators,  6817;  Wills, 
7358,   7364,  7371. 

Voormao  T.  Bnperiot  Oonrt,  149  Cal.  266,  86 
Pae.  694.— Certiorari,  6622;  Pleading,  7127. 
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[Rafcrancti  >n  I*  Ph™  ■'■'  nbiesl  BUtUi.] 

Waddinglum,  UniUd  Statu  Nat.  Bank  ▼. 

Wade,  Bemal  v. 

WadMgh  T.   Fbolpi,   147   Ca].   135,   81   Pao. 

418.— Appeal  and  Error,  200,  327. 
Wkdlelgh  T.  ^«lpt,   140  Oal.    627,    87    Pae. 

93.— Eqaitf,    6773;    IntereBt,    6931;    Uoit- 

gages,  7038,  7054,  706S;  Trial,  7263,  7270. 
WasKh,  Tandy  v.  » 

Wagner,  Oermanla  B.  ft  L.  Ahb.  t. 
Wagner  ▼.  W«d«U,  3  Cal.  App.  874,  85  Pac 

126.— Chattel  Uortgagei,  6625;  lS.oney  Be- 

eeived,  7036;  Trial,  7265. 
Wakefield,  First  Nat.  Bank  t. 
Wakelea  ▼.  Davis,  62  Cal.  511. 
Walbrldg*  V.  Ooosins,  2  Cal.  App.  302,  83  Pae. 

462. — Appeal  and  Error,  6516. 
WaldacA  ft  00.  t.  PaclAc  Ooaat  S.  a.  Co.,  2 

Cal.   App.  167,  S3  Pac.   ISS. — CorporatioDB, 

6671;  Evidence,  6779;  Principal  and  Agent, 

7143. 
WaldUnfnl  t.  PaeUe  Vlaeyaid  Co.,   6   Cal. 

App.    624,    92    Pae.    747.— Damagea,   6725; 

Vendor  and  Purehaaer,  7204. 
Walkei  T.  Ohanalor,   153   Cal.   118,   126   Am. 

St.  Bep.  61, 04  Pae.  606,  17  L.  B.  A.,  N.  B., 

15G. — Appeal    and    Error,    6530;    Treapaaa, 

7250,  7260. 
Walker,  Ertat*    of,    148    Cal.    162,    8S    Pae. 

770.— Appeal  and  E^or,  6544,  6547;   New 

Trial,  7096. 
Walker,  Is  re,  140  Cal.  214,  85  Pae.  310.— Ex- 

ecatora    and    Adminirtratori,    6820;    Willi, 

7367. 
Wallace  T.  Eldredge,  27  Cal.  495.— Jadgment, 

3074. 
Wallace,  Estate  of,  1  Cof.  Pro.  Des.  118.— Ex- 
ec ntors    and    AdminJatrators,    671^    6817, 

6818,   6819. 
Wallace,  Hosroer  ▼, 
Wallin,  Sherwood  r. 
Walsh,  De  Leonia  v. 
Walter,  Gatindo  v. 
Walten  t.  Hltchell.  6  Cal.  App.  410,  92  Pae. 

315. — Deeds,  6733;  Vendor  and  Purchaser, 

7291,  7294. 
Walter  Van  Dyke,  In  Uemorlam,  148  Cal.  770, 
Walton,  Hart  v. 
Ward  T.  Eastwood,  3  Cal.  App.  43T,  36  Pae. 

742.— Appeal  and  Error,  6545,  65S4:  Mine* 

and  Uinerala,  7033,  7035,  7036. 


(BetiTtneM  an  M  D>ie*  and  snblBot  matter.] 

Ward,  People  ▼. 
Ward,  Boberta  t. 


Warden  t.  Harctu,  45  Cal.  594.— Trial,  7267. 


tate  of,  6  Cal.  App.  361,  02  Pac. 

191. — Ezeeators   and    AdminiBtratort,   6798, 

6799;  Hnaband  and  Wife,  6808. 
Warren  t.  Olty  and  Oonutr  of  8aa  Frandseo, 

150  Cal.  167,  88  Pac  712.— Taxation,  7245, 

7251. 
Warren,  Uilwaokee  Uechaniea'  Ine.  Co.  t. 
Warren,  People  t. 

Wamn  ▼.  BiumII,  120  Cal.  361,  62  Pae.  75. 
Waakbnm,   BiUte  of,   148   Cal.   64,   82   Pac. 

671.— Execntora  and  AdminiEtraton,   6814. 
Waters,  Beekmas  v. 
Waters  ▼.  Foot,  149  Cal.  705,  87  Pac.  017.— 

Poblie  Lands,  7155,  7156. 
Water  Snpply  Oo,  t.  Samow,  6  CaL  App.  586, 

92  Pac.  667. — Attachment,  6ST2;  Execution, 

678B,  6700;  Interpleader,  6933. 
Watklns  t.  dlaa;  5  Cal.  App.  68,  89  Pae.  S40.— 

Corporations,  6668;  Party-walls,  7116,  7117; 

Pleading,  7129;  Trial,  7262,  7272. 
Watson,  Clements  t. 
Watson  T.  Oomell,  52  Cal.  644. — Appeal  and 

Error,  295,  295. 
Watson,  Bowland  t. 
Watsouville,  Peekham  r. 
WatsonvUle  Water  t  Light  Co.,  Dnekworth  t. 
WatBonTille  Water  A  Light  Co.,  Bianda  t. 
Watts,  Bx  partem  0  Cal.  311,  101  Pac.  419.— 

Eabeaa  Corpus,  6868. 
Watts  T.  HnrpkT,  9  Cal.  App.  564,  90  Pae. 

1104.— Appeal  and  Error,  6548;  Death,  6727; 

U BBter  and  Servant,  6097. 
Way  T.   Shaver,   2   Cal.   App.   651,   B4   Pac 

283.— Tmsti,  7284,  7286. 
Wajer,  Homan  t. 

Wajmire,  Hibemia  Savings  t  Loan  Society  ▼. 
Weaver,  MeCIeUan  t. 
Webb  T.  Oailon,   148  Cal.   555,   113  Am.  SL 

Bep.  305,  83  Pac.  098.— Mines  and  Minerals, 

7020. 
Webb  T.  OlaA,  65  Cal.  56,  2  Pac  747.— Ad- 

Tetse  PoBseseion,  00, 
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[Sarainem  u*  M  pOfM  and  labjaot  niBltsr.] 
W«l)b  T.  Huuon,   8   CftL  103. — CoarU,   6681; 

Judgment,  6940. 
Webb,  Lamb  v. 
Wobar,  In  n,   149   Cal.   3S2,   86   Pae.   800.— 

CoDBtitutioDftl  Law,  6633;  Inf&ati,  6S08. 
Weber,  Kaltschmidt  v. 
W«ber  T.  Mc01«Tert7,  140  Cal.  316,  66  Pm. 

70S. — Exectiton  and  Admin iatiaton,  6810; 

Homertead,   6873;    ICortgages,   7043,   70S0, 

7051. 
Weber,  Uoreing  v. 
Weber,  People  t. 
Webstar  t.  Oommon  Ooimcll  of  Oltj  of  San 

Dtego,  8  Cal.  App.  480,  07  Pac.  02.— Uanda- 

nKS,  e08S,  6690,  6992. 
Wobstor  T.  OibBOn,  7  Cal.  App.  160,  93  Pae. 

1040. — Speeiflc  Performance,  7227. 
Webster,  Ooldatein  v. 
Wedderien,  Carstenbrook  t, 
WedeH,  Wagner  r. 
Weeks,  Barling  v. 
Weeks,  Emmeraon  ▼. 
Wege,  Qctierrez  v, 
Weisaer  t.  SOQtlieni  Fadflc  Oo.,  148  Cal.  428, 

S3  Pae.  439.— Appeal  and  Srror,  0523,  6530; 

Haater  and  Serrant,  7001;  New  Trial,  7096. 
Weldi  V.  BTltlali  American  etc.  Co.,  148  Cal. 

223,  113  Am.  St.  Bep.  223,  82  Pac  964.^ 

Insnrance,  6SS0,  6S21, 
Weleh,  Creditors  t. 
Weld),  £sUt»  of,  6  Cal.  App.  44,  91  Pae. 

336.— Wills,  7337,  7340,  7341,  735L 
Welch,  Eatata  of,  3  Cof.  Pro.  Dee.  303.— Ex- 

ecntors    and    Administratori,    6809;    Judg- 
ment, 6043,  6051. 
Walcb  T.  Kenney,  47  CaL  414. — Appeal  and 
.    Error,  334. 
Welch,  People  t. 

Welch,  State  Commiation  in  Lunacy  t. 
Welcome,  Pratt  v. 
Weldon,  Commercial  Bank  t, 
Weldon,  De  Uerritt  t. 
Walden  t.  Bogus,  ISl  Cal.  432,  00  Pac.  1062. 

Constitutional  Law,  6634;  Execntion,  6789. 
Weldon  V.  Bogwra,  154  Cal.  632,  98  Pac.  1070. 

Appeal  and  Error,  6617,  6562,  6563, 
Weldy,  Bipperdau  t. 
Weller,  People  ▼. 

Wella,  Commercial  Bank  of  Santa  Ana  r. 
Wells,  Estate  of,  148  Cal.  650,  84  Pac.  37.— 

Appeal  atid  Error,  6527. 
.  Wall^  Esuta  of,  7  Cal.  App.  CS15,  04  Pae.  8S6. 

Deeds,  6732;  Execntors  and  Administrators, 

6819;   Wills,  7370. 


[Stttnaet*  ire  to  pe|«i  and  nbjtel  matter.] 

Wells,  Estate  of,  3  Cof.  Pro.  Dee.  220.— Home- 
stead, 6876,  6878. 

Wells,  Fargo  ft  Oo.  ▼.  HcOsrtbr,  5  Cal.  App. 
301,  90  Pac.  203.— Appeal  and  Error,  6530; 
Mortgages,  7047,  7052. 

Walflli  V.  Eocb,  4  Cal.  App.  571,  88  Pac.  604.— 
Infanta,  6009;  Judgment,  6945,  6046,  6047, 
6948;  Trial,  72S1. 

Wample  v,  Tosamlto  Gold  Mln.  Co.,  4  Cal. 
App.  78,  87  Pac  280. — Mines  and  Minerals, 
7033;  Mortgages,  7039,  7053,  7054;  Subro- 
gation, 7239. 

Wandllng  Lmnbar  Oo.  t.  Glenwood  Lnmbar 
Co.,  153  Cat.  411,  05  Pae.  1029.— Appeal  and 
Error,  6532,  6546;  Cancellation  of  Instru- 
ments, 6609;  Sales,  7207;  Trial,  7262;  Tro- 
ver and  Conversion,  7273. 

Werner,  Estate  of,  3  Cof.  Pro.  Dec  225.— 
Perpetnities,   7123;   Wills,   7335. 

West,  San  Pedro  Lumber  Co.  y. 

West  T.  WUl  0.  Pratbar  ft  Co.,  7  Cal.  App.  81, 
03  Pac  892.— Corporations,  6664,  6668. 

Western  Assurance  Co.,  Ooorberg  v. 

Western  Gas  Engine  Co.,  Henderson  v. 

Western  Meat  Co.,  Haneman  t. 

Westam  Meat  Oo.  v.  Snparlor  Oomt,  9  Cat. 
App.  538,00  Pac.  076.— Criminal  Law,  6687; 
Prohibition,  7150. 

Western  Salt  Co.,  New  Liverpool  Salt  Co.  r. 

Western  Turf  Assn.,  Greenberg  v. 

Western  Union  TeL  Oo.  ▼.  01^  of  Vtsalla,  149 
Cal.  744,  87  Pac.  1023. — Mnnieipal  Corpora- 
tions, 7073,  7088,  7083. 

Weetem  Unlcm  TeL  Oo.  ▼.  Modesto  Irrigation 
Co.,  140  Cal.  6Q2,  87  Pac  100.— Waters  and 
Watereonrsei,  7324. 

Westing,  Collins  v. 

West  San  Pablo  Co.,  Compressed  Air  Co.  v. 

Wetherbaa  ▼.  Dunn,  36  CaL  147,  9S  Am.  Dee. 
166.- Ejectment,  1877. 

Wetsel,  People  v. 

Wetsel  T.  Superior  Oonrt,  8  Cal.  App.  408,  65 
Pac.  858.— Certiorari,  6622. 

Wludan,  EsUta  of,  1  Cof.  Pro.  Dee.  202.— 
Marriage,  8093,  6994. 

Whalen,  People  v. 

Whaley,  McQuade  v. 

Wlartanbj,  EsUta  of,  2  Cof.  Pro.  Dee.  509.— 
Statutes,  7232;  Taxation,  7239. 

Wbanon,  In  re,  130  Cal.  486,  62  Pac.  741.— 
Appeal  and  Error,  6562;  At  tome j  and 
Client,  600. 

Wheeler,  Bree  r, 

WlteMar  ▼.  Oonnty  of  Phunss,  149  Cal.  782, 
87  Pac.  602.— Licenses,  6976. 
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[R«t«TuiBM  m  to  pacM  iBd  nbjtot  matUr.] 
Wlieelar,  Connt;  of  Plamu  r. 
WbMlot,  EsUt«  of,  S  Cof.  Pro.  Dee.  S2.— Ex- 

eentora  and  AdministratOTs,  SSIS. 
■Whoeler  v.  Herbert,  15E  Cal.  tU,  82  Pm.  353. 

CoDititntiona]    Law,    663B,    flfl35;    Cooutlss, 

6075,  0670;  InjaDetion,  0910;  Btatntei,  7£30, 

7231. 
Wheeler,  Thompson  v. 
Whipple,  People  t. 
WUUker  t.  OaUfornl*  Doot  Co.,  7  Cal.  App. 

7S7,  9S  Pae.  91D.— App«ta  and  Error,  6631, 

6540,  0S53. 
WhlUkar  T.  Mltdiell,  B8  Cal.  362. 
Wliltcomb,  Eitato  of,  2  Cof.  Fro.  Dee.  279.— 

WSllB,  7307. 
White  ▼.  Bank  of  Haaford,  148  Cal.  652,  SS 

Pae.  698.— Vendor  and  PnTebaseT,  T28S. 
WUte  T.  BMT,  105  Cal.  0,  38  Pae.  S13.— Ap- 
peal and  Erroi,  403,  6544. 
White,  City  of  Petalnma  t. 
White,  Croier  t. 
Whlto,   Eatat*  and  OaartlaaiMp  of,  1   Cof. 

Pro.  Deo.  128. — Onaidian  and  Ward,  6861, 

68S2;  Wills,  7326. 
Wblt^  Ex  parte.  2  CaJ.  App.  726,  81  Fae.  242. 

Crinunal  Law,  0708. 
White  T.  Eorton,  1S4  Cal.  103,  97  Pae.  70,  18 

L.  B.  A.,  N.  S.,  490.— Homeitead,  0875. 
Wlilt*   V.    Mosaa,    11    Cal.    08.— Jnr;,    8218; 

Pleading,  7134. 
WUto  T.  Moaea,  21  Cal.  34. — AdveTse  PoBsea- 

sioD,   103;    Ejectment,  1S62;  Poblio  Lands, 

4679. 
White,  Peopio  t. 
Whlto  T.  Bag^  149  Cal.  018,  87  Pae.  193.— 

Specillc  Performance,  7226,  7^20. 
WUt«  V.  Saperlor  Omtrt,  110  Cal.  60,  42  Pae. 

4S0.— Certiorari,      892;      Contempt,     1025; 

Courts,  1308. 
Wlilto  T.  Whlto,  80  Cal.  212,  24  Pae.  1030.— 

Divorce,  17BS,  1789,  1798. 
White  ▼.  White,  SO  Cal.  210,  24  Pae.  1031.— 

Divorce,  178B. 
White  T.  White,  88  Cal.  429,  20  Pu.  236.— 

Appeal  and  Error,  204. 
Whitelaw,  People  ▼. 
Whitlock,  Stewart  v. 
Whitmore,  Fairchild  v. 
Whitney,  Jeraey  lalaod  Dredging  Co.  t. 
Wbltnojr  T.  HcC07.  00  Cal.  027.— Attachment, 

6572. 
Whitney,  Redwood  City  Salt  Co.  v. 
Whitney,    North weetern   Packing   Co.   v, 
Whitney  Eetate  Co.,  Placer  Connty  v. 


[B*far«DM>  an  to  ptfm  and  nlijMt  matUr.] 
Whittemore,  Stewart  ▼. 
WtalttUr  7.  Oonnlor.  8  Cal.  App.  489,  88  Pae. 

726. — Specifle     Performanee,     7221,     7228, 

7229. 
WhltUo  T.  Whittle,  6  Cal.  App.  696,  01  Pae. 

170.— Husband  and  Wife,  0808;  Money  Be- 

eeived,  7086;   Trial,  7261. 
Wlckentuun  ▼.  Crittenden,   106  Cal.  327,  89 

Pae.  602. — Corporations,  IISO. 


Wlckersbam,  EaUte  of,  163  Cal.  603,  96  Pae. 

311.— Appeal  and  Error,  054S,  65S6;   Con- 

tracts,    6651;    Pleading,    7126;    Wills,    7343, 

7318,  7351. 
W^ekershani,  Polliti  v. 
Wlckersham  Banking  Oo,  t.  Nlcholae,  2  CsL 

App.   18,  82  Pae.  1124.— Bills  and   Notea, 

6593;  Corporationi,  0666. 
Widow  and  Sons  of  Deceased,  Painter  v. 
Wiener  t.  H.  QnS  A  Co.,  7  Cal.  App.  580, 

95  Pae.  167.— Landlord  and  Tenant,  6962. 
Wier,  Bechtel  t. 

Wleae,  Estate  of,  3  Cof.  Pro.  Dee.  374. — Taxa- 
tion, 7254. 
Wieetner  ▼.  Oallfonla  Coke  etc  Co.,  2  CeL 

App.  314,  83  Pae.  461.— Sales,  7210. 
mkbian,  EsUte  of,  148  Cal.  642,  84  Pae.  212. 

Appeal  and  Error,  0S24;  Wills,  7849. 
WUbnr  V.  Cherry,  3B  Cat  660. — Forcible  En- 
try and  Detainer,  2410,  2428. 
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Williama,  Ely  ▼. 
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tion,  6913;    Mnnicipal  Corporations,  7076, 

7077. 
Williams,  Harriott  r. 
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Wtatiom  ▼.  BadUck  Bros.,  6  Cal.  App.  671,  92 

Fac.    1048.— Highways,   6872;    Master  and 


DqitizedbyGoOt^le 


7«M 


TABLE  OP  CASES  DIGESTED. 


[BefaranoM  u*  I*  pao*  and  nhl*st  nulttr.} 

Servant,  7011;  NefUgenea,  70S8,  TOSaj  Xriftl, 

7265,  7208. 
Wlawell,  Lincoln  Nortbeni  Bjr.  Co.  ▼. 
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Wolf,  Levy  v. 
WoIt«TB,  EstotA  of,  S  Cof.  Pro.  Dee.  4S8.— 
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821.— Trial,  7272,  7290,  7291. 
Wombls  T.  WUbnr,  3  Cal.  53€,  86  Pae.  916.— 

Appeal  and  Error,  6511;  Cancellation  of  Id- 
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WooUacott  T.  MeeUu,  161  Cal.  701,  91  Pae. 
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ing  Title,  7166. 
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Worth  T.  Emaraon,  3  Cal.  App.  158,  85  Pae. 
664.— Appeal  and  Error,  6509,  6514,  6523, 
6532,  6944;  Municipal  Corporations,  7071. 
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Pac.  1089,  IWt.— Salee,  72U,  7209,  7218. 
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